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——Art. 15 (4) — Reservation of seats for 
Backward Classes for admission in Colleges 
— Government order treating Backward 
Tribes and Backward Castes as Backward 
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spectively published by Government. Deci- 
sion in W. P. No, 17569 of 1980, D/- 21-11- 
1980 (Kant), Reversed (Feb) 40 A 
——Art. 19 (1) (g) — See Karnataka Motor 
Vehicles Rules (1963) Form No, 53, Column 
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Supreme Court decision and not involving 
substantial question of law of importance — 


— Certificate refused (Apr) 99 C 
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(3) Court-fees & Suits Valuation — Kar- 
nataka Court-fees and Suits Valua- 
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for the same relief will be barred by gene- 
ral principles of res judicata — Held in the 
facts and circumstances of the case, order 
passed in earlier writ petition does not ope- 
rate as res judicata and the suit is not bar- 
red by that order (Jan) 23 B 


—Ârt. 226 — Admissions to educational 
institution — Students not possessing suf- 
ficient qualification —- Permission to ap- 
wear for examination withhold — No vio- 
lation of principles of natural justice 
(Apr) 110 
—- Art, 226 — Mandadamus — Nature of 
— Mandamus cannot be issued to authority 
mot unpleaded as party. (1979) 2 Kant LJ 
121, Reversed (May) 118 B 


mmm ATE, 226 — Question of fact — Finding 
of Civil Court in interlocutory application, 
affirmed in appeal —- High Ceurt will not 
interfere with finding in proceeding under 
Art, 226 (May) 137 A 
rm Art, 226 — Karnataka Co-operative So- 
cieties Act (11 of 1959), S. 70 (2) (c) — Elec- 
tion of Directors of society — Writ peti- 
tion by candidate challenging rejection of 
his nomination paper after election is not 
maintainable — Remedy under S. 70 (2) (c) 
is adequate (Aug) 220 


mum Arf, 226 — Land Tribunal granting oc- 
cupancy rights to petitioner only in re- 
spect of some portion of land and rejecting 
in respect of remaining portion — Writ pe- 
tition against rejection — Held, Grant of 
injunction not proper — Just order is to 
grant stay of operation of Tribunals order, 
W. P. No. 14284 of 1981, D/- 24-7-1981 Kant 
Partly Reversed (Sep) 262 


—momArt, 226 — Karnataka Court-fees and 
Suits Valuation Act (16 of 1958), Section 6 
«3) and (4) and Schedule II Article J 
Clause (s) — (Karnataka High Court) Writ 
Proceedings Rules, 1977, Rule 7 (as it then 
stood) — One writ petition presented by 
thirteen petitioners impugning a taxing pro- 
vision imposing tax upon them — Court- 
fee payable — Term ‘common interest’ in 
R. 7 (2) —- Connotation (Dec) 343 


-Art 254, Schedule VII List ITI Entry 5 
-« Divorce Act (1869), Sec. 10 — Karnataka 
Civil Courts Act (21 of 1964), Section 23 — 
Dissolution of marriage — Power of Dis- 
trict Court to deal with the matter confer- 
red on civil judge by notification — Vali- 
dity — Whether such notification require 
assent of President (Sep) 242 A (SB) 
Art, 301 — See Karnataka Taxation and 
Certain Other Laws (Amendment) Act 
(1979), S 4 (May) 113 B 
Art, 340 — See Education — Karnataka 
Medical Colleges (Selection for Admission) 
Rules (19€1), R. 10 (Jul) 193 
oCh. 7, List 3, Entry 5 — See Ibid, Arti- 
cle 254 (Sep) 242 A (SB) 


Contempt of Courts Act (768 of 1971) 


~, 10 — See Civil P. C. (1908), O. 39, 
Rot (Jul) 182 
Contract Act (9 of 1872) 


~~, 55 — Contract for sale of immov- 
able property — Plaintiff pleading that 


Contract Act (contd.) 
time stipulated in agreement was not the 
essence of contract — Defendant not spe- 
cifically denying assertion of plaintiff — 
Held, time was not the essence of contract 
(Apr) 93 A 
——S. 70 —- Bank granting loan to A and 
obtaining decree — Death of A — During 
execution, Bank finding that C was rea} 
beneficiary of loan, hence suit against C — 
Held, C was not direct beneficiary from 
Bank and S. 70 was not attracted 
(Dec) 338 
——S. 73 — See Sale of Goods Act (1930), 
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—Karnataka Cu-operative Societies Act (11 
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—--S, 70 (2) (O) — See Constitution of 
India, Art. 226 (Aug) 220 
—-—S, 101 — Karnataka Co-operative So- 
cieties Rules (1960), R. 38-A —- Auction of 
land of defaulter — Creditor Co-operative 
Bank purchasing land in auction as there 
was no bidder -— Order confirming sale, 
illegal (Apr) 89 
—Karnataka Co-operative Rules 

(1960) 
——R. 38-A — See 
— Karnataka 
(1959), S. 101 
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(Apr) 89 


COURT-FEES AND SUITS VALUATIONS 
—Karnataka Court-fees and Suits Valua~ 
tion Act (16 of 1958) 


——S. 6 (8) & (4) — See also Constitution 
of India, Art. 226 (Dec) 343 
——S. 6 (3) and (4) and Schedule II, Arti- 
cle 11 (s) Karnataka H. C. —— Writ Pre- 
ceedings Rules, 1977. R. 7 — Writ petition 
— Court-fee — Debt relief proceedings in 
respect of 10 mortgages -—- Relief refused 
hy commen order —' Only one writ petition 
lies — Office note for payment of Rs. 90@/- 
as deficit court-fee was rejected — The 
cause of action and the relief under the 
writ petition was only one — Order in 
W. P. No. 11630 of 1978, Reversed 

(Jan) 27 
——S, 26 (a) and (c) — See Civil P.C. 
(1908), O. 6, R. 17 (Aug) 234 
——-Sch II; Art. 1 Clause (1) — See Consti- 
tution of India, Art. 226 (Dec) 343 
——Sch, 2, Art. 11 (s) — See Ibid, S. 6 (3) 
& (4) , (Jan) 27 


——, 


DEBT LAWS 


—Karnataka Debt Relief Act (25 of 1976) 

——5. 7 — ‘Debtor’ — Burden of proof ~— 
Judgment-debtr must show that he is deb- 
tor under the Act (Mar) 73 A 


—Karnataka Debt Relief Act (29 of 1980) 

——S. 6 (2) — Section is only prospective 
— Person claiming to be a ‘debtor’ — Bur- 
den of proof — Under S. 6 (2) the burden 
is on the creditor to prove that such per- 
son is not a ‘debtor’ (Mar) 73 B 


a 
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Divorce Act (4 of 1869) 
——5. 7 — See Ibid, S. 10 (Feb) 46 A (SB) 
—S. 10 — See also Constitution of India, 
Art. 254 (Sep) 242 A (SB) 
— 5s. 10 and 7 — Term “sodomy” in Sec- 
tion 10 -— Meaning of (Feb) 46 A (SB) 
——S, 10 — Petition for divorce — Allega- 
tion of sodomy — Standard of proof — Na- 





ture of (Feb) 46 B (SB) 

S.10 — “Adultery”, “desertion” and 
“cruelty” — What amounts to 

(Apr) 102 (SB) 

——Ss. 10, 11 — Petition for dissolution of 


marriage on ground of adultery — Adul- 
tere: be joined as co-respondent unless ex- 
cused by Court, only on grounds under 
Section J1 — Provision mandatory — Pe- 
tition without such co~respondent not main- 
tainable (Sep) 242 B (SB) 
——S5S. 11 — See Ibid, S. 10 
(Sep) 242 B (SB) 
—~-S. 17 — See also Ibid, S. 22 
(Aug) 235 (SB) 
——S. 17 — Petition for divorce — Absence 
of collusion between parties -— Satisfaction 
of court as to — Proof -~- Husband re- 
maining absent in proceedings — Coupled 
with other conduct it warrants inference 
as to absence of collusion 
(Feb) 46 C (SB) 
—-——S. 20 — See Ibid, 5. 22 
. (Aug) 235 (SB) 


——Ss. 22, 17, 20 —- Order for judicial 
separation — Confirmation of —— Reference 
to High Court — Incompetent — Maxim 
“a mensa vet thoro” —— Meaning 


(Aug) 235 (SB) 
——S. 22 — Cruelty — When amounts to 


(Sep) 251 A 
——5S. 22 — Condonation -—- It presupposes 
proper subsequent conduct on part of 
other spouse (Sep) 251 B 


Easements Act (5 of 1882) 
——S. 15 — Right of easement by prescrip- 


tion — Right cannot become absolute un- 
less it has been contested in a suit 
(Nov) 314 A 


——S. 15 — Prescriptive right with regard 
to flow of light and air —- Mere diminu- 
tion of air and light would not give plain- 
tiff cause of action to sue for injunction — 
It should amount to actionable nuisance 
(Nov) 314 D 
——S. 24 — Right of dominant owner 


(Jan) 14 
EDUCATION 
—Karnataka Medical Colleges (Selection for 
Admission) Rules (1981) 
——Rr. 10 and 16 — Powers of Selection 
Committee to decide whether candidate be- 


longs to backward class —- Not excessive, 
unguided or arbitrary —— Candidate must 
be given opportunity to substantiate his 
claim. W. P. No. 15949 of 1981, dt. 16-9- 
1981 (Kant) partly reversed (Jul) 193 
——R. 10 (2) (b) — Power of Selection 
Committee to make enquiry -— Selection 


Committee can verify truth and correctness 
of certificates issued by Tahsildar or any 
authority (Feb) 40 B 
——R. 16 — See Ibid, R. 10 (Jul) 193 





Electricity Act (9 of 1910) 


——S. 19 (2) — See also Electricity (Supply? 
Act (1948}, S. 76 (Mar) 54 E 
——Ss. 19 (2) & 21 (4) — Applicability — 
Dispute regarding right to claim damages 
for illegal disconnection of electric supply 
— Section 19 (2) or Section 21° (4) is not 
attracted and dispute cannot be referred toa 


arbitration (Mar) 54 A 

——S. 21 (4) — See 
(1) Ibid, S. 19 (2) (Mar) 54 A 
(2) Electricity (Supply) Act (1948), Sec- 
tion 76 (Mar) 54 E 


Electricity (Supply) Act (54 of 1948) 
——S. 76 — Reference to arbitration — 
Dispute regarding right to claim damages 
for illegal disconnection of electric supply 
— It is not referable to arbitration 

(Mar) 54 E 


Esso (Acquisition of Undertakings in 
India) Act (4 of 1974) 


——S. 5 (1)’— ‘Right of tenancy’ — There 
is no right of tenancy vested in a statu- 
tory tenant whose only right is immunity 
from eviction which does not amount to 
right of tenancy — Hence, the Esso Com- 
pany whose lease had expired could not in- 
voke S. 5 (1) as a statutory tenant 

(Oct) 275 B 
——S. 5 (1) and (2) — Restriction imposed 
on rights of Jessor by requiring him to re- 
new lease if lessee expresses desire for re- 
newal before expiry of lease or determina- 
tion of tenancy — Is neither unreasonable 
nor arbitrary, having regard to fact that 
Act was enforced in public interest 

(Oct) 275 D 


——S. 5 (2) — Phrase “on the expiry of the 
term of any lease or tenancy referred to in 
sub-section (1)? — Governs the option of 
renewal of the lease —- Simple contest of 
eviction petition to controvert claim of 
landlord for possession did not amount to 
an expression of desire to renew the lease 

(Oct) 275 C 


Evidence Act (1 of 1872) 


——S. 90 — Presumption regarding signa- 
ture, execution and attestation — Court 
has discretion to raise or not to raise pre- 
sumption (Nov) 314 R 
——S. 90 — Presumption regarding signa-« 
ture — Document coming from proper cus- 
tody and held to be ancient document — 
Presumption that signature is of persor 

mentioned in document may be raised 
(Nov) 314C 

——S. 101 — See 

(1) Debt Laws — Karnataka Debt Relief 
Act (1976), S. 6 (2) (Mar) 73 B 
(2) Debt Laws — Karnataka Debt Relief 
Act (1976), 5. 7 (Mar) 73 A 


——S. 114 — Entry in death register — 
Presumption under (Sep) 248 E 
——S. 115 -— Doctrine of estoppel —- Wher 
can be called in aid (Mar) 50 A 
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Foreign Exchange Regulation Act 
(46 of 1973) 


—— Ss. 50 and 54 — Authority could im- 
pose a penalty less than the maximum — 
Exercise of discretion in imposing penalty 
involves question of law — Appeal to 
High Court u/s. 54 is maintainable 

(May) 135 
——S. 54 — See Ibid, S. 50 (May) 135 
Hindu Adoptions and Maintenance Act 

(78 of 1956) 


——S. 12 (c) — P and M living in copar- 
cenary as uncle and nephew till death of P 
— Widow of P continuing to stay in fami- 
ly till she adopted a son — Suit by adopt- 
ed son and his adoptive mother for parti- 


tion and separate possession, held, was 

maintainable (Dec) 334 
Hindu Law 

——Joint famity — Self-acquired property 


— Property purchased by Hindu widow out 
of savings from income from joint family 
lands, whether her self-acquired property 

(Nov) 307 B 
—Joint family — Sole surviving copar- 
cener — Adoption — Effect — See Hindu 
Adoption & Maintenance Act (1956), Sec- 
tion 12 (c) (Dec) 334 
——Reunrion of brothers after partition — 
Burden and nature of proof (Nov) 301 A 


Hindu Marriage Act (25 of 1955) 
——5S. 13 — Petition for divorce — Adultery 





— Onus — Onus lies on person who made 
such allegation (Nov) 295 A 
S 13 — Divorce petition — Cruelty — 


Levelling allegations of adultery without 
proper foundation and basis would consti- 
tute mental cruelty on the other spouse 


(Nov) 295 B 
——S. 18 (1) (i-b) — Desertion as a ground 
for divorce — Ingredients (Dec) 329 B 


——S. 13 (1) (i-b) — Desertion for mini- 
mum statutory period with the animus 
deserandi alone entitles for the relief 

(Dec) 329 C 
——S,. 23 — Proceeding under the Act — 
Nature and burden of proof in 

(Dec) 329 A 
——S. 24 — Husband getting a salary of 
Rs. 700/- per month — Rs. 150/- awarded 
as maintenance for the wife forced to live 


separately was not high (Dec) 329 D 
——S. 25 — Terms “wife’ and “husband” 
merely refer to parties who have gone 


through ceremony of marriage and do not 
signify and existing relationship as spouses 


(Jun) 170 B 
——S. 25 {1) — Maintenance — Decree of 
annulment of marriage does not  disentitle 
wither party to maintenance (Jun) 170 A 


Hindu Succession Act (30 of 1956) 
—— 5S. 2 (1) — See Ibid, S. 4 
——Ss. 4 and 3 (1) — Succession to pro- 


perty of deceased — Definition of word 
‘agnate’ in Mysore Act 10 of 1933 is incon- 


(Jul) 198 A 


Hindu Succession Act (contd.) 

sistent with that under 1956 Act — Hence 
it must be jgnored in determining ques-- 
tion of succession (Jul) 198 A 


——Ss. 6. 8 — V, his wife S and their sons 
G, K and N constituted a joint Hindu: 
family and owned properties — V died in 
1952 — By a partition deed of 1963 a share: 
was allotted to each of them — K died in- 
testate in 1967 leaving his mother S, his 
wife and children — S filed a suit in 1969° 
claiming a share in the property got by K 
by the partition of 1963 — Held that her 
claim was not barred by Explanation 2 to 
S. 6 of the Act by reason of her having 
obtained a share in the partition of 1963 


(Mar) 67 © 
—— Ss. 6 and 23 — Co-widows interest in 
coparcenary property — Extent of. (1969) 


2 Mys LJ 348; AIR 1973 Mys 113 held no 


longer good Jaw in view of AIR 1978 SC 
1239 (May) 126: 
——S. 6, Expln. (1) — Devolution of inter- 
est of coparcener — Joint family consisting 
of son, his adoptive mother and his wife —- 
Distribution of shares (Nov) 307 A 
——Ss. 7 (2), 17 — Madras Aliyasanthana: 


Act (9,of 1949) Ss. 36 and 37A (as amend- 
ed in Mysore in 1962) — Froperty allowed’ 
to the “Nissanthathi Kavaru” — Succession 
to such property will after coming into 
force of the Hindu Succession Act, be 
under the Succession Act and not under the 


Aliyasanthana law (Sep) 276° 
——S. 8 — See Ibid, S. 6 (Mar) 67 B 
——S. 17 — See Ibid, S. 7 (2) (Sep) 276° 
——S. 23 — See Ibid, S. 6 (May) 126 


HOUSES AND RENTS 
—Karnataka Rent Control Act (22 of 1961) 
——S. 4 — See Ibid, S. 12 (Aug) 231° 
——S. 104A — See Ibid, S. 12 

(Aug) 231 


of appellate: 
(Aug) 231 


——Ss. 12. 10A, 4 — Powers 
authority 


——S. 21 (1) — See Ibid, S. 43 (3) 

(Feb) 35- 
——Ss. 21 (1) (b) and 50 — Revision peti- 
tion challenging eviction order dismissed on> 
merits — Court cannot thereafter take cog- 
nizance of acquisition of properties in 
names of landlord’s sons (Mar) 58 A 


——S. 21 (1) (h) — Requirement of land- 
lord’s wife and members of his family is 
requirement of landlord himself within 
meaning of S. 21 (1) (h) (May) 128 B” 
——S. 29 (4) — See Ibid, S. 43 (3) 
(Feb) 35- 
——Ss. 43 (3) and 29 (4) and S. 21 (1) (h)— 
Claim for relief under — Tenant disputing 
existence of relationship between parties as 
landlord and tenant — Such issue cannot 
be decided by court as preliminary issue 
(Feb) 35- 
——S 50 — See Ibid, S. 21 (1) (h) 
i (Mar) 58 A 
——S. 50 — Revision — Court has power’ 
in S. 50 revision to reappreciate evidence: 
and decide case finally (May) 128 A 
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Houses & Rents — Karnataka Rent Control 
Act (contd.) 


——S. 50 — ‘Revisional jurisdiction — Exer- 
<ise of (Oct) 275 A 


—Karnataka Rent Control Rules (1961) 

——Rr. 14 and 35 — Consolidation of pro- 
ceedings — Courts constituted under Act 
have power to consolidate proceedings 
though they cannot invoke inherent powers 
‘under Section 151, Civil P. C. (Nov) 319 
——R. 35 — See Ibid, R. 14 (Nov) 319 


aeaaee ea pinnaa tat a 


Insurance Act (4 of 1938) 
——S. 64UC -- Commercial Tariff Regula- 
tions — Limit of liability for personal in- 
jury in a motor accident under Commercial] 
‘Comprehensive Policy (Jul) 187 B 


Karnataka Appellate Tribunal Act 
(10 of 1976) 


——S, 6 — Karnataka Land Revenue Act 
(12 of 1964), Section 55 (2) —- Appeal under 
‘Land Revenue Act — Interim orders — 
‘Tribunal cannot appoint receiver or grant 
injunction - (Jan) 18 (FB) 


Karnataka Civil Courts Act (21 of 1964) 
——S, 23 — See Constitution of India, Arti- 
«cle 254 (Sep) 242 A (SB) 


‘Karnataka Court-Fees and Suits 
Act (16 of 1958) 
See under Court-fees and Suits Valua- 
tions, 


Valuation 


Karnataka Debt Relief Act- 
(25 of 1978) 
See under Debt Laws. 


Karnataka Debt Relief Act (29 of 1980) 
See under Debt Laws. 


Karnataka Forest Act (5 of 1964) 
——S. 102 — Rules under — Rule 88 (2)-— 
‘Notification for disposal of produce by 
tender-cum-auction sale issued on 4-3-1981 
— Existing contract awarded to petitioner 
-due to expire on 30-6-1981 and new contract 
‘due to commence only thereafter — Period 
-allowed for disposal of produce is in suf- 
‘ficient compliance with requirement of 
R. 88 (2) (Apr) 91 B 


Karnataka High Court Writ Proceedings 
Rules (1977) 
=——R, 7 — See 
(1) Ganstition of India, Art. 226 
(Dec) 343 
(2) Court-fees & Suits Valuations — Kar- 
nataka Court-fees & Suits Valuation 
Act (1958), S. 6 (3) & (4) 
(Jan) 27 
‘Karnataka Land Reforms Act (10 of 1962) 
See under Tenancy Laws. 


Karnataka Land Revenue Act 
(12 of 1964) 


S. 55 (2) —— See Karnataka Appellate 
‘Tribunal Act (1976) S. 6 (Jan) 18 (FB) 


Karnataka Medical Colleges (Selection for 
Admission) Rules (1981) 
See under Education, 





Karnataka Motor Vehicles Rules (1963) 


——R. 123A — Validity (Jun) 167 
——Form No. 53, Column No.9 appended 
to Rules — Not valid being violative of 
Art. 19 (1) (g) of the Constitution 

(Jun) 151 


Karnataka Municipal Corporations Act 
(14 of 1977) 
See under Municipalities. 


Karnataka Municipalities Act (22 of 1964) 
See under Municipalities. 


Karnataka Police Act (4 of 1964) 
——S. 31 (1) (0) — Scope and ambit of — 
District Magistrate has power of prohibit- 
ing procession from taking any other reute 
than the one mentioned by him in his 
order. (1980) 1 Kant LJ 246, Reversed 

(May) 123 


Karnataka Rent Control Act (22 of 1961) 
See under Houses and Rents. 


Karnataka Rent Control Rules (1961) 
See under Houses and Rents. 


Karnataka Stamp Act (34 of 1957) 
See under Stamp duty. 


Karnataka Taxation and Certain Other 
Laws (Amendment) Act (21 of 1979) 
——S. 4 — Section is not retrospective — 
Enhancement of tax on motor vehicles — 

Becomes effective only on 31-3-1979 


(May) 113 A 
——S. 4 — Enhancement of tax on meter 
vehicles — Not violative of Article 361 of 
Constitution (May) 113 B 


Land Acquisition Act (1 of 1894) 
——S. 6 (2) — Declaration under — Decla- 
ration becomes final only when steps amd 
procedure mentioned in the section are scru- 
pulously followed and not otherwise 

(Aug) 221 
-_—S. 18 — See Ibid, S. 20 (Dec) 322 
——S. 18 (8) (a) and (b) (inserted by Kar- 
nataka Act 17 of 1961) — Reference to 
Court — Deputy Commissioner is under 
statutory obligation to make a reference — 
Obligation does not cease on expiry of 90 
days from date of filing application under 
Section 18 (1) (Dec) 347 
——-Ss. 20, 50 (2), 18 and 54 — Acquisition 
for the Central Government —- Deputy Com- 
missioner having notice of the reference 
should be deemed to represent it (the Gov- 
ernment) — Appeal by it under 5. 54 was 
not competent —- Section 50 (2) too could 
not be of any assistance (Dec) 322 
——S. 50 (2) — See Ibid, S. 20 (Dec) 322 
——S, 54 — See Ibid, S. 20 (Dec) 322 


Limitation Act (36 of 1963) 


——S. 21 (1) Proviso — See Motor Vehicles 
Act (1939), S. 110-A (Jan) 30 B 
——Art. 54 — Suit for specific performance 
of contract for sale of immovable property 
— Starting point of limitation. AIR 1963 
Mad 24, Dissented from (Apr) 93 B 
Art. 65 — Adverse possession — Pos- 
session even under in admissible document 
becomes adverse to true owner 

(Sep) 248 A 
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Limitation Act (contd.) 

-——Art, 120 — See Civil P. C. (1908), O. 22, 
R. 10A (Tul) 191 
—— Art. 137 — See Land Acquisition Act 
{1884}, S. 18 (3) (a) & (b) (Dec) 347 


Madras Aliyasanthana Act 
(9 of 1949) 


——S. 36 — See Hindu Succession Act (1956), 

S. 7 (2) (Sep) 270 

—S. 37A — See Hindu Succession Act 

41956), S. 7 (2) (Sep) 270 
Maxim 


——“A mensa at thoro” — Meaning — See 
Divorce Act (1869), S., 22 (Aug) 235 (SB) 


Motor Vehicles Act (4 of 1939) 


——S.6 — See Ibid, S. 47 (8) (Jun) 148 
——Ss. 47 (3); 57 (3), (6) — Application for 
grant of stage carriage permit on inter-re- 
gienal route — S. 47 (3) is not attracted 
(Jun) 148 A 
——S. 50 — See Karnataka Motor Vehicles 
Rules (1963), R. 123 A (Jun) 167 
——S. 57 (3) (6) — See Ibid, S. 47 (3) 
(Jun) 148 
——S. 63 (7) — See Karnataka Motor Vehbi- 
eles Rules (1963), R. 123A (Jun) 167 


——S. 95 — Insurance Company could 
cover ability more extensively than that 
contempoted by S. 95 — Terms of the In- 
surance Policy govern (Jul) 187 A 


——Ss. 95, 119-B -— Insurance policy -—- 
Validity — Death of owner of insured vehi- 
cle — Policy, however, survives for bene- 
fit of legal heirs till period of policy is over 
— Vehicle involved in accident — Insurer 
liable te pay compensation under S. 110-B 
notwithstanding death of vehicle owner 
prior to date of accident (Oct) 288 B 


——S. 95 (1), Proviso — Compensation — 
Owner of goods travelling in goods vehicle 
in question on payment of nae charges — 


Owner injured — He is entitled to receive 
compensation . (Sep) 261 
——S. 95 (2) (a) and (b) (i) — Liability 


arising under Workmens’ Compensation Act 
— Clause (a) differs from Clause (b) 

(Jul) 187 C 
——Ss. 96 and 103-A — Defence open to 
‘ insurer — Vehicle transferred without tak- 
ing consent of the insurance company — 


Effect (Jan) 1 
——S. 96 (1) — Liability of insurance com- 
pany -—~ Insurance company could not es- 


cape liability to pay amount when policy 
was in force on date of accident 


——5S. 108A — See Ibid, 5. 96 
——S. 110 — See also Ibid, S. 95 
(Oct) 288 B 


——S, 110 — Objection regarding territorial 
jurisdiction — Raised at fag end of argu- 
ments before the tribunal -— Failure of 
justice not shown — Objection cannot be 
raised in appeal (Mar) 77 A 
——S. 110 — Contributory negligence -— 
Two vehicles involved in accident — 50% 
contribution of each driver — Damages 


(Tun) 150 
(Jan) 1 


Motor Vehicles Act (contd.) 

cannot be totally denied to either of them 
— Should be reduced to 50% (Oct) 288 A 
——S. 110-A — Claims petition — It is 
not a plaint — Strict rules of pleadings in 
Civil P. C. cannot be invoked in consider- 
ing claim petition (Jan) 30 A 


——S. 110-A — Compensation for loss of 
consortium — Death of wife — Husband is 
entitled for loss of consortium till date of 
his remarriage -—— He is also entitled for 
amount that he will have to spend on care 
and protection of minor children of deceas- 
ed (Jan) 30 C 


——S, 110-A (3) — Limitation — If claim 
application is made in time addition of ne- 
cessary parties could be made later 


(Jan) 30 B 

——S, 110-B — Accident involving a school 

boy of 9 years in school zone — Rash and 
negligent act of driver — Presumption of 

(Apr) 84 

——S. 110-B — Quantum of compensation 


— Factors to be taken into consideration 
(Jun) 152 


—5, 110B — Contributory negligence — 
Driver of vehicle occupying more space on 
the road should take more care 

(Jun) 163 A 
——Ss. 110B and 110D — Apportionment of 
contributory negligence on a reasonable ap- 
preciation of the evidence should not be 


disturbed in appeal (Jun) 163 B 
——S.110B — Fatal accident — Determ- 
ination of compensation under various 
heads (Jun) 163 C 


——S,. 110-B — Lorry accident — Causing 
injury to — Passenger travelling in lorry at 
the request of constable on duty — Owner 
vicariously liable for compensation 

(Jul) 183 A 


——S. 110-B — Collision of two lorries — 
Passenger in one injured — Accident found 
due to composite negligence of both lorry 
drivers — Held, it was proper to fix lia- 


bility on each vehicle at 50% (Jul) 183 B 
——5. 110B — Compensation for damage 
caused to vehicle in accident — Damages 


awarded to meet actual expenses of repairs 
and replacement —- Held question of depre- 
ciation was irrelevant as the vehicle had 
not become a scrap or total loss 

(Aug) 226 


——5. 110-B — Loss of earning — Stiffness 
of knee and restriction of movement of the 
hip joint — Injured disabled from going 
back and serving the job —- Calculation of 
compensation to be awarded (Oct) 281 A 


——S. 110-B — General damages — Measure 
of (Oct) 281 B 
——5, 110-D — See Ibid, S, 110-B 

(Jun) 168 B 


——S, 116 — Rash and negligent driving — 
Bus accident — Bus going very fast and 
hittng against branch of road-side tree re- 
sulting in fatal accident — Held accident 
was due to rash and negligent driving 
(Mar) 77 B 
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MUNICIPALITIES 
Municipal Corporations 
(14 of 1977) 


——Ss, 299, 303 — City of Bangalore Corpo- 
ration Bye-laws, Bye-law 38 — Building 
licence — Validity (May) 137 D 


——Ss. 299-303 — City of Banglore Corpo- 
ration Bye-laws, Bye-law 38 — Grant of 
licence to owner of building for construc- 
tion or reconstruction of building — Re- 
quirements (May) 137 C 
——S. 303 — See Ibid, S. 299 

(May) 137 C, D 
——Ss. 308, 309, 321 Sections do not 
empower Commissioner to prevent demoli- 
tion of a building by its owner 


—HKarnataka Act 


— 


(May) 137 E 


——S. 309 — See Ibid, S. 308 (May) 137 E 
——S. 321 — See Ibid, S. 308 (May) 137E 
——5S. 322 (1) — See Civil P. C. (1908), 
O. 39. R. 1 (Jan) 23 A 
——§5, 443 (4) — Licence for construction of 
multi-storeyed buiiding granted — Revoca- 
tion of — Jurisdiction of Commissioner of 
Corporation (Jan) 6 
—— 5S, 444 -- See Civil P. C. (1908), ©. 38, 
R. i (Jan) 23 A 


Karnataka Municipalities Act (22 of 1964) 


——S, 25 — See Ibid, S. 27 (Nov) 313 
——Ss, 27 and 25 — Election petition pend- 
ing before Tribunal — Order of Tribunal 
directing recounting of votes does not come 
within Section 25 — It is not appealable 
under Section 27 (Nov) 313 


——S. 296 (1) — See Ibid. S. 298 (1) (a) 
(Aug) 217 


—-—Ss. 298 (1) (a) and 296 (1) — Order of 
surcharge or charge under S. 296 (1) pass- 
ed by Commissioner — Appeal under Sec- 
tion 298 (1) (a) — District Court in appeal 
can remand case to Commissioner 

(Aug) 217 


Muslim Law 


——Wakf — See Wakf Act (1954). S. 3 (I) 
& (a) (Nov) 309 A 


Mysore Hindu Law Women’s Right to 
Property Act (10 of 1933) 
——S, 3 (1) (a) — See Hindu Succession 
Act (1956), S. 4 (Jul) 198 A 


Negotiable Instrumenis Act (26 of 1881) 
--—S. 20 — See Ibid, S. 87 (Aug) 227 A 
——S. 80 — See Ibid, S. 87 (Aug) 227 A 
—_—Ss, 87, 20 and 80 ~— Printed Pro note 
form — Interest column left blank was 
not an incomplete document under 5. 20 
— Blank filled up by promisee without pro- 
misor’s consent was material alteration 

(Aug) 227 
——S. 87 — Any unsubstantial alteration is 
not a material alteration — Filling of in- 
terest column — Amounts to material alte- 
ration (Aug) 227 B 

Railways Act (9 of 1896) 

—— S. 77 (renumbered as 78-B) — Letter 
claiming open delivery and Inspection Re- 
port to which the Railway was party was 
sufficient compliance of S. 77 — Further no- 
tice demanding payment of compensation 
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Railways Act (contd.) 
was unnecessary (Nov) 292 
——5S. 78-B — See Ibid, S. 77 (Nov) 292 


Registration Act (16 of 1908) 
——Ss. 17, 49 — Document — Admissibility 
in evidence for limited purpose 

(Aug) 214 
——S. 17 — Karnataka Stamp Act (34 of 
1957), Schedule Art. 6 — Memorandum re- 
ferring 10 a previous deposit of title deeds 
for the loan, does not by itself, create an 
equitable mortgage and does not require 
registration — An agreement by X execut- 
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G. N. SABHAHIT AND 
D. R. VITHAL RAO, JJ. 


United India Fire and General Insurance 
Co. Ltd, and etc., Appellants v. Chennamma 
and others. Respondents. 


Misc. First Appeals Nos. 339 and 299 of 
1976, D/- 13-11-1980. 


Motor Vehicles Act (4 of 1939), Ss. 96 and 
103-A — Defence open to insurer — Vehicle 
transferred without taking consent of the 
insurance company — Effect. 


A policy of insurance lapses when the 
vehicle covered by it is transferred without 
notifying the insurer in the prescribed form 
under Section 103-A. Insurance being a 
contract of indemnity when the insured is no 
longer the owner of the vehicle the contract 
fails and lapses. Such a contention is open 
to the insurer in a claim against the insurance 
company. In such a case the question of can- 
celling the policy does not arise as it comes 
only when there is suppression of material 
facts or fraud practised on the insurer. 1970 
Acc CJ 104 (Mad), AIR 1973 Delhi 115, AIR 
1974 Mad 318, AIR 1964 SC 1736 and 1975 


Ace CJ 100 (Bom). Followed. (Para 10) 
Cases Referred: Chronological Paras 
1975 Ace CJ 100 (Bom) 10 


AIR 1974 Mad 318 : 1974 Acc CJ 234 10 
AIR 1973 Delhi 115 : 1972 Ace CJ 314 10 
1970 Ace CJ 104 (Mad) 10 
AIR 1964 SC 1736 10 


R. Narayana, for Appellants; B. K. Rama- 


chandra Rao, M. Sowri Raju and J. S. 
Gunjal, for Respondents. 
BY/DY/A641/81/IRM 

1982 Karnataka/l I G—31 


-liable to pay 


SABHAHIT, J. :— These two appeals arise 
out of the judgment and award dated 6-12- 
1975 passed by the Member, Motor Accidents 
Claims Tribunal, Chickmagalur, in Miscel- 
laneous Case (MVC) No. 8 of 1974, on his 
file awarding compensation of Rs. 30,000/- in 
favour of the claimant from the respondents. 


2. Miscellaneous First Appeal No. 339 of 
1976 is filed by respondent 5 the United India 
Fire and General Insurance Company and 
Miscellaneous First Appeal No. 299 of 1976 
is filed by the respondent 4 Mushir Ahamed. 


3. It is the case of the Insurance Com- 
pany that the Insurance Company is not 
the compensation as the 
insured, owner of the vehicle, transferred the 
vehicle before the accident in favour of Syed 
Ahamed (respondent 3) under Exhibit D-3 on 
16-11-1973, the accident having happened on 
7-12-1973. Thus, the Insurance Company 
contends in the appeal that the Tribunal was 
in error in saddling the liability on the 
Insurance Company as by virtue of the trans- 
fer of the vehicle by the original owner Syed 
Ahamed (respondent 3), the policy lapsed. 


4. It is the case of respondent 4 (the ap- 
pellant in Miscellaneous First Appeal No. 299 
of 1976) that he is a transferee for value of 
the truck subsequent to the accident and, 
therefore, he is not liable to pay any coms 
pensation. 


5. The points. therefore, that arise fog 
our consideration in these two appeals are :— 


(1) Whether the Insurance Company (origi- 
nal respondent 5 and appellant in Miscellane- 
ous First Appeal No. 339 of 1976) is liable 
to pay any compensation on the facts of the 
present: case. 


2 Kant. 


(2) Whether the appellant in Miscellaneous 
First Appeal No. 299 of 1976 (original re- 
spondent 4} is liable to pay any compensa- 
tion ? 

6. It is not in dispute and the Tribunal 
has found, on the evidence on record, that 
the accident happened on 7-12-1973 due to 
the rash and negligent driving of the lorry 
in question by its driver. The Tribunal has 
further come to the conclusion that the lorry 
was transferred by its registered owner and 
insured (respondent 1 in the petition) in 
favour of respondent 3 on 16-11-1973 for 
Rs. 8,000/-. 

7. It is no doubt true that the learned 
Advocate for the claimant vehemently con- 
tended that Exhibit D-3 is a document 
brought about for the purpose and that it 
should not have been relied upon by the 
Tribunal. The submission so made was re- 
sisted by the learned Advocates for the ap- 
pellants. 

8. There was absolutely no need for re~ 
spondent 1 to create a fake document in 
favour of respondent 3 as he was not to gain 
anything out of it. In fact, if the lorry stood 
in the name of respondent 1 and the accident 
was committed by the negligence of his 
driver, he could have claimed that the 
Insurance Company (respondent. 5 in the peti- 
tion) should have indemnified him. He was 
not to pay the compensation from his pocket, 
That being so, there was no need for him to 
attempt to create any fake document. The 
attestor of the document, in addition to re- 
spondents J and 3 (R. Ws. 2 and 3), has 
been examined before the Tribunal. They 
have spoken to the transfer. Not merely 
that, as rightly pointed out by the Tribunal, 
respondent 3 has got the lorry released from 
the Criminal Court, as can be seen from 
Exhibit P-9. That being so, we have no 
hesitation whatsoever to confirm the finding 
of the Tribunal that the lorry was transferred 
by its registered owner Imthiaz Ali (respon- 
dent 1) in favour of respondent 3 on 16-11- 
1973, as per Exhibit D-3. 

9. The learned Advocate appearing for the 
Insurance Company further pointed out that 
it was respondent 3 who got the driver bail- 
ed out in the criminal case, which further 
supports that the lorry was transferred in 
favour of respondent 3, by sale under Exhi- 
bit D-3. ; 

410. That being so, it is obvious that the 
policy lapsed as there was no consent taken 
of the Insurance Company as no notice in 
the prescribed form was given to the Com-~ 
pany under Section 103-A of the Motor Vehi- 
cles Act, Such a contention is open to 
insurer. (Vide Queensland Insurance Com- 


United India F. & G. Insurance Co. v. Chennamma 


A I R. 


pany Limited v. Rajalakshmi, 1970 Acc CI 
104 (High Court of Madras), followed in 
1972 Acc CJ 314: (AIR 1973 Delhi 115) 
and 1974 Acc CJ 234 : (AIR 1974 Mad 318). 
The Tribunal was confused in thinking 
that the policy was to be cancelled by 
the Company. The question of cancel- 
ling the policy comes in when there is 
suppression of material facts or fraud 
practised on the company. There is no 
such allegation here and what the Insurance 
Company has pleaded is that the policy 
has lapsed. Hence, the Tribunal was not 
justified in relying on the decisions which 
speak about cancellation of policy. If the 
Company was entitled to cancel the policy 
and if it did not cancel the policy, it is no 
doubt true that the Company would be liable 
for third party risks, (Vide New Asiatic In- 
surance Company Limited v, Pessumal, AIR 
1964 SC 1736). But the facts of the present 
case are entirely different. It is the case of 
the policy lapsing, the insured having trans- 
ferred the vehicle. It is well settled that the 
policy of insurance forms a contract of in- 
demnity. When the insured is no longer the 
owner of the vehicle, the contract fails and 
lapses, (vide: Gulab Bai v. Peter, 1975 Ace 
CJ 100, (High Court of Bombay)). It is that 
way that the liability of the Insurance Com- 
pany is not available, not because Company 
had to cancel the policy. 


11. For the foregoing reasons, we are 
satisfied that the Tribunal erred in thinking 
that the Insurance Company could be saddled 
with the liability because it has not cancelled 
the policy. We hold that the Insurance Com- 
pany is not liable to pay the compensation 
because the policy has lapsed by virtue of 
the transfer of the vehicle by the insured 
(owner) under Exhibit D-3 to original respon- 
dent 3. 

12. Adverting to the case of respofdent 4, 
the evidence on record clearly establishes that 
the lorry was transferred in his favour in the 
year 1974. That is long after the accident. 
That being so, he is in no way liable to pay 
compensation on account of the accident 
prior to his purchase. Hence, his appeal is 
entitled to succeed. 


13. In the result, therefore, both the ap- 
peals are allowed. The liability of the In- 
surance Company (original respondent 5) is 
hereby set aside. Similarly, the liability 
saddled on the original respondent 4 (the 
appellant in Miscellaneous First Appeal No. 
299 of 1976) is hereby set aside. 


No costs of these appeals. 
Appeals allowed. 
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AIR 1982 KARNATAKA 3 
N. D. VENKATESH, J. 


Smt. Sitabai, Petitioner v. The Land Tri- 
bunal, Bijapur and another, Respondents 

Writ Petn. No. 1392 of 1977, D/- 26-6- 
1980. 


Karnataka Land Reforms Act (10 of 1962), 
S, 44 (as amended by Act 1 of 1974) — Pro- 
tected tenant dying intestate in 1972 leaving 
no heirs — Tribunal conferring occupancy 
‘rights in the land on X — Owner has to 
right to challenge the order. 

Where a protected tenant died intestate in 
1972 leaving no heirs, his interest in the land 
escheated to the Government 

The Karnataka Land Reforms Act was 
amended by Act | of 1974 and under the 
Act all tenanted lands came to be vested in 
the State under Section 44. One of the con- 
sequences of such vesting was that the right, 
title and interest of the owners of the land 
ceased and became vested in the State Gov- 
ernment. 


The owner has no locus standi to challenge 
the order of the Tribunal conferring occup- 
ancy rights on the person in possession of 
the land, even if the order is erroneous on 
facts or law. Even if the owner is in pos- 
session of the land it will not confer on her 
any right to challenge the order of the Tri- 


bunal. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1980 SC 575 ;: 1980 UJ (SC) 361 : 1980 

All LF 242 10 
AIR 1969 SC 843 10 
(1923) 75 Ind Cas 621 (AID 10 


(1911) ILR 33 All 111 : 7 All LJ 1011 (FB) 
10 


(1875-76) ILR 1 Cal 391 (PC) 10 


Umesh R. Malimath, for Petitioner; D. 
Ponnurangam. for Respondent No. 2. 


ORDER:— This petition is directed against 
the order dated 7-1-1977 of the Land’ Tri- 
bunal, Bijapur, and passed in its proceeding 
bearing No. KLR/SR-59 (Exhibit D). 

2. Venkappa, the 2nd respondent, had 
claimed occupancy rights in an agricultural 
land comprised in Sy. No. 994/1 - of village 
Toravi, Taluka Bijapur. The Tribunal has 
allowed his claim. The petitioner who claims 
to be the owner of the land and who had 
disputed the claim of Venkappa before the 
Tribunal, has been challenging the correctness 
of the same. ` 

3. A few facts which are not in dispute 
may be noted: This was a tenanted land. One 
Mallappa alias Mallari was the protected 
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tenant. The total extent of the land com- 
prised in this number is 11 acres 174 guntas. 
The petitioner was the owner of the same. 
Seeking resumption of the land she had ap- 
plied to the Court as constituted under the 
provisions of the Karnataka Land Reforms 
Act, 1961 (the Act) as they stood prior io 
1-3-1974. That application for resumption 
was under Section 14 of the Act. That was 
allowed permitting her to résumé half the 
extent and she is said to have obtained pos- 
session of that portion and regarding the re- 
maining extent the Court held that the same 
was non-résumable, The same remained 
with the tenant Mallappa. Mallappa died 
on 8-9-1972. Within a few days disputes 
arose between the petitioner, Sitabai (the 
owner) and the 2nd respondent Venkappa 
He claimed that after (Mallappa’s death, 
being his heir, he had inherited the lease 
rights in question and was entitled to culti- 
vate the same. Sitabai disputed this claim, 
denied that Venkappa was the heir to the 
estate of the deceased, and challenging: his 
claim to be in possession of this land as a 
lessee, filed a suit in O. S. No. 251 of 1972 
on the file of the Additional Munsiff, Bija- 
pur, for a permanent injunction against him. 
The Munsiff, who had granted an ad interim 
injunction against Venkappa, modified that 
order and permitted him to cultivate the land 
on furnishing some security. In the mean- 
while the provisions of the Act came to be 
amended by Karnataka Act No. | of 1974. 
The amendments came into force with effect 
from 1-3-1974. Venkappa filed an applica- 
tion before the Tribunal in form No. 7 of 
the Act claiming occupancy rights in the 
land. Sitabai’s suit, which was pending on 
the file of the Munsiff, came to be disposed 
of in the month of August 1975. The suit 
was decreed. Sitabai’s contention before the 
Tribunal was that the original tenant Mal- 
lappa had died issueless leaving behind 
him no heirs, that Venkappa was not 
his son and had not succeeded to the estate 
of Mallappa, had no right to cultivate 
the land, and therefore was not entitled to 
claim occupancy rights. The Tribunal: over- 
ruled these objections and passed the im- 
pugned order conferring occupancy pee on 
Venkappa. 


4, It was argued by the learned counsel 
for the petitioner that on the death of Mal- 
lappa his right of occupancy in the land in 
question came to be extinguished as he had 
not left any heir to inherit the same; that 
the lease right in the land had reverted to 
the owner; that, as this was not a’ tenanted 


land as on 1-3-1974, it did not vest in the 
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State Government under Section 44 of «the 
Act; that, therefore, the Tribunal had no 
jurisdiction to consider the claim of Ven- 
kappa; that, even otherwise, the Tribunal had 
no powers to deal with the question as to 
- whether Venkappa had succeeded to the 
estate of the deceased Mallappa; and it (ihe 
Tribunal) had failed to take note of the de- 
cree passed by the learned Munsiff; and that, 
fn the circumstances, the impugned order 
should be quashed. 


5. On the other hand, the learned coun- 
eel appearing for Venkappa supported the 
order of the Tribunal stating that the find- 
ing of the Tribunal that his client was the 
tenant was a finding on facts; that the Tri- 
bunal had jurisdiction to consider the claim 
of Venkappa; that by the impugned order 
substantial justice has been done between the 
parties; and that, in the circumstances, that 
erder is not liable to be struck down. 


6. I have perused the impugned order 
and also the records concerning this proceed- 
ing which had been secured for perusal from 
the Tribunal. 


7. Let me first consider the submission of 
the learned Counsel for the petitioner that 
the Tribunal had erred in not noticing the 
importance of the decree and judgment of 
the Munsiff, Bijapur, in O. S. No. 251 of 
1972. As already stated that was a suit for 
permanent injunction. A copy of the judg- 
ment is available in the Tribunal’s papers. 
The parties went on trial on the following 
three issues : 

“(1) Does the plaintiff prove her lawful 
possession of the suit land on the date of 
suit ? 


(ii) Whether the defendant obstructed her. 


such possession ? 

(iii) Is plaintiff entitled for the permanent 
injunction sought ?” 
In the opinion of the Court the answer to 
the Ist issue was not material and therefore 
observing “not material to consider”, did not 
give any specific finding on the same. If 
answered the 2nd and 3rd issues in the 
affirmative i.e., in favour of the plaintiff. 
While granting a decree for permanent in- 
junction the Court has observed in its judg- 
ment as follows on issue No. 3: 


“From the above facts following things 
will be clear. Plaintiff is admittedly the 
= owner of the suit property. Though she has 
not satisfactorily proved her possession: on 
the suit property after the death of Malhari 
_ she will have a substantial right to prevent 
any other person from going on the said 
property as she-is the owner of the same. 


Defendant has failed to’ prove that he is the ` 
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son of ihe deceased Malhari and as such he 
has no right to- cultivate the land or interfere 
in it. Plaintiff is entitled to the relief sought 
for the prevention to the defendant from 
interfering into the suit land”. 
It is not clear as to whether there was an 
appeal against the above judgment and de- 
cree. However, in considering the claim of 
Venkappa for occupancy rights, that judg- 
ment and decree are not of much conse- 
quence. Venkappa’s claim for occupancy 
rights has to be decided with reference to the 
state of affairs existing as on 1-3-1974, the 
date on which, under Section 44 of the Act, 
all tenanted lands came to vest in the State 
Government. Now that aspect has been con- 
sidered by the Tribunal in its order and the 
finding is that he was a tenant as on 1-3-1974 
and he had been prevented from cultivating 
only from the date of the judgment of the 
Munsiff referred to above. Having this in 
jis view the Tribunal has observed in its 
order that Venkappa should take appropriate 
steps to get the possession of the land re- 
stored to him. -Any way this is left to Venk- 
appa and we need not bother about it. 

$. The next important question that calls 
for our decision in this petition is whether, 
as contended by the Counsel for the peti- 
tioner, the land had not vested in the State 
Government under Section 44 of the Act and 
therefore the Tribunal had no jurisdiction te 
consider the claim of Venkappa. The ex- 
amination of this question necessarily gives 
rise to another important question and that 
concerns the very right of the petitioner to 
challenge the impugned order, i.e., her locus 
standi to question the correctness of the im- 
pugned order. In the circumstances of this 
case she will have such a right only if she 
can show that the land, for the reasons 
stated by her, had not vested in the State 
Government. 

$. As observed earlier the original tenant 
Mallappa died on 8-9-1972. The petitioner’s 
contention is that he had died issueless and 
had left- no heirs and therefore the right of 
occupancy which Mallappa had in the land 
in question came to be extinguished on his 
death and that right had reverted to her, the 
owner. The contention on behalf of Venk- 
appa in this Court is that Venkappa was the 
adopted son of Mallappa and as such had 
succeeded to the estate of Mallappa which 
included the occupancy rights in the land m 
question. At para. 4 of his objection state- 
ment filed in this Court Venkappa says as 
follows :— 
' “The motber of this respondent is Yenk- 
avva and his mother had married Mallappa 
alias Mallari Gouli who was a widower with- 
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out any children. Mallappa alias Mallari 
- Gouli had married Yenkavva when this re- 
spondent was an infant child of tender age. 
That Mallappa alias Mallari Gouli had taken 
this respondent in adoption and this respon- 
dent as the child of Mallappa was housed, 
clothed, sheltered and maintained and got 
married by the aforesaid Mallappa alias 
Mallari Gouli. This respondent lived with 
the aforesaid Mallappa Gouli in the same 
house till Mallappa died”. 


On. similar lines was his statement before the 
Tribunal. The finding of the Tribunal on 
this aspect of the controversy is that Venk- 
appa had been brought up since his child- 
hood by Mallappa, had been treated as his 
own (Mallappa’s) son, that he (Venkappa) 
was also cultivating the Jand along with 
' Mallappa, and that, in the circumstances. 
Venkappa could be construed as a lessee of 
the land in question at the relevant time. 
Even though the Tribunal had the com- 
petency to consider Venkappa’s claim for 
occupancy rights and to confer that right on 
him on proof of such cultivation by him 
(Venkappa) the Tribunal had no jurisdiction 
or powers to deal with the question as to 
whether or not Venkappa was the adopted 
son of Mallappa. But the finding of the 
Tribunal that Venkappa was living with 
Mallappa, the protected tenant, since many 
years prior to Mallappa’s death and that 
even after Mallappa’s death he had con- 
tinued to remain in possession of the land in 
question up to and as on 1-3-1974 is a find- 
ing on facts and it cannot be said that that 
finding had been arrived at by the Tribunal 

without any basis. It is doubtful if such 
cultivation alone was sufficient to establish 


the relationship of tenant and landlord be- 


tween Venkappa and the petitioner unless 
we have proof to show that the latter had 
treated the former as a tenant. That proof 
is lacking in this case, 


16. But then, admittedly, this land was 
subject to a lease and that Mallappa was the 
protected tenant. Now, assuming that Mal- 
lappa had died without leaving any heirs 
and that Venkappa is not his adopted son 
and had not acquired any interest in the 
lease right in question what might have hap- 
pened to that occupancy right after his 
death? Did that right revert to the owner 
or merged with the right of her ownership 
as contended on her behalf by her Counsel 
here? It is not the case of the owner that 
under any terms of the lease it stood extin- 
guished on the lessee dyittg intestate and 
leaving no heirs to succeed to his estate. In 


a case like this the only inference is that the 
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tenant’s (Mallappa’s) interest in the land had 
come to the Government by escheat. The 
following observations of the Supreme Court 
in Narendra Bahadur Tandon v. Shanker Lal, 
1980 UJ (SC) 361 : (AIR 1980 SC 575) may 


be noted: 


“The next question which we must consi- 
der is what was the effect of the dissolution 
of the company on the leasehold interest 
which the company had in the land. No 
term of the lease had been brought to our 
notice by which the lease would stand ex- 
tinguished on the dissolution of the com- 
pany. If the company had a subsisting inter- 
est in the lease on the date of dissolution 
such interest must necessarily vest in the 
Government by escheat or as bona vacantia. 
In India the Law is well setiled that the pro- 
perty of an intestate dying without leaving 
Jawful heirs and the property of a dissolved 
Corporation passes to the Government by 
escheat or as bona vacantia. Of course such 
property will be subject to trusts and charg2s 
if any, previously affecting it: vide Pierce 
Leslie and Co. Ltd. v, Violet Ouchterlony 
Wapshare, AIR 1969 SC 843. It is also to 
be noticed here that Section 244-B of the 
Companies Act, 1913, as well as Section 555 
(2) of the Companies Act, 1956 expressly 
enjoin a duty on the liquidator to deposit on 
the dissolution of the Company, into an ac- 
count in the Reserve Bank of India known 
as the Companies Liquidation Account any 
money representing unpaid dividend or un- 
disputed assets lying in his hands at the time 
of dissolution. The learned counsel for the 
appellant relied upon the decisions of the 
Allahabad High Court in Tulsi Ram Sahu 
v. Gur Dayal Singh, (1911) ILR 33 All {11 
(FB) and Musammat Ramman_ Bibi v. 
Mathra Prasad, (1923) 75 Ind Cas 621. Both 
were cases of fixed rate tenancies. As point- 
ed out by the Full Bench in Tulshi Ram 
Sahu v. Gur Dayal Singh, one of the ia- 
cidents of a fixed rate tenancy was that pro- 
vided by Section 18 of the Agra Tenancy 
Act, 1901 which prescribed that a right of 
occupancy would stand extinguished when a 
fixed-rate tenant died leaving no heir entitled 
under the Act to inherit the right of oc- 
cupancy. It followed therefrom that the lard 
had to revert to the landlord and could not 
go to, the Government by escheat. On the 
other hand in Sonet Kooer v. Mirzah Him- 
mut Bahadoor, (1875-76) ILR 1 Cal 391 the 
Privy Council held that on the failure of 
heirs to a tenant holding land under Mukker- 
rari Tenure there was nothing in the nature 
of the tenure which prevented the Crown 
from faking .the Mukkarrari by escheat sub- 
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ject to the payment of rent to the Zamindar. 


Jf the lease-hold interest of the company in 


` 


the land become vested in the Government 
on the dissolution of the company it must 
follow that the suit at the instance of the 
plaintiffs was not maintainable”. 

(paragraph 7) 


If Mallappa’s right of occupancy in the land 
in question had come to the State by escheat 
on 8-9-1972 (the date of his death) what 
right the owner of the land had subsequently 
in the land in question? The only right she 
had was the right to recover rent. Such was 
the situation even as on 1-3-1974. On that 
day all tenanted lands came to be vested in 
the State under Section 44 of the Act and 
one of the consequences of such vesting was 
the right, title, and interest vesting in the 
owners ceased and vested absolutely in the 
State Government and the owners were only 
entitled to receive the amount from the State 
Government as provided in the. Act. View- 
ed in this way it has to be stated that the 
only right the owner of the land has in the 
instant case is right to receive the amount. 
She had no right to challenge the claim of 
Venkappa for occupancy rights.‘ Even if the 
decision of the Tribunal conferring occupancy 
rights on Venkappa is erroneous on facts or 
law the owner, in the circumstances of this 
case; has no right to challenge that decision. 
She has no locus standi to maintain this peti- 
tion. Her right to receive the amount, as 
provided under the Act, has in no way been 
affected by the impugned order. Her being 
in possession, if at all she is in possession on 
the basis of the decree of the Civil Court 
referred to above, does not confer on her 
any right to challenge the impugned order. 
It is for Venkappa or the State Government, 
if they are aggrieved by the decree, to take 
such steps as are available in law to obtain 
possession of the land in question. 


11. For the reasons mentioned above this 
petition has to fail and therefore the same 
is hereby dismissed and the.rule issued is 
discharged. 


12. Parties are directed to bear their own 
costs. 


Rule discharged. 
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G. N. SABHAHIT, J. 


Premchand and etc. etc., Petitioners v. 
Corporation of tbe City of Bangalore and 
etc., Respondents. 


Writ Petns. Nos. 23808. 23809, 23812, 
23849, 23876 and 23878 of 1980 and 31, 269, 
393, 404, 630 and 972 of 1981, D/- 2-2-1981.* 


Karnataka Municipal Corporations Act 
(14 cf 1977), S. 443 (4) — Licence for con- 
struction of mulfi-storeyed building granted 
~~ Revocation of — Jurisdiction of Commis- 
sioner of Corporation, 


Section 443 (4) relates to licences other 
than licences dealt with in Chapter XV with 
regard to the construction of buildings and 
for private markets contemplated by Chap- 
ter XVII of the Act. {Para 7) 


The provisions of sub-section (4) of Sec- 
tion 443 do not apply to the building-licences 
which are governed by the Rules and Regula- 
tions of Chapter XV. The Commissioner, 
Corporation of the City of Bangalore, has no 
right given to him under the Act to revoke 
a building licence once issued. AIR 1972 Mys 
203 and (1980) 1 Kant LJ 172, Rel. on. 

(Para 8) 

The order of the Commissioner revoking 

the licence is without jurisdiction as being 


ultra vires of his power. (Para 11) 
Cases Referred: Chronological Paras 
(1980) 1 Kant LJ 172 10 
AIR 1972 Mys 203 9, 10 


H, B. Datar, for K. S. Desai, Jayaram, 
N. S. Prasad, A. V. Srinivas, G. Chandra- 
kumar, K. R. Prasad, M. S. Padmarajaiah 
and, Narasimha Murthy, for Petitioners; B. S. 
Keshava Iyengar, Advocate General for K. N. 
Subba Reddy, for Respondents. 


ORDER :— These writ petitions are ins 
stituted under Article 226 of the Constitu- 
tion of India, with a prayer for the issue of 
writ of certiorari in each case for quashing 
the order of the Commissioner, Corporation 
of the City of Bangalore, purported to have 
been passed under Section 443 (4) of the 
Karnataka Municipal Corporations Act, 1976 
(hereinafter referred to as the Act, revoking 
the licence granted in each case for the con- 
struction of a multi-storeyed building. Since 
the same question of law is involved in these 
cases, they have been heard together and a 
common order is being passed. 


* To quash the order passed by Commis- 
sioner, Corpn. of the City of Bangalore. 
D/- 19-12-1980, 
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2. The learned counsel for writ petitioners, 
in different petitions, vehemently. contend 
that: the Commissioner, Corporation of . the 
City of Bangalore has no authority under 
the provisions of the Act to revoke the licence 
once granted for the construction of a build- 
ing and as such the order issued in each case 
is one without jurisdiction and as such void. 
They pray that the orders passed should be 
quashed by issuing a writ of certiorari in 
every one of these cases. 


3. As against that, the. learned Advocate 
General appearing for the Corporation, urged 
on me that the Commissioner, Corporation 
of the City of Bangalore, has got ample 
right to revoke the licence issued, if any of 
the restrictions or conditions in the licence 
are evaded or infringed by the grantee as 
provided in sub-section (4) of Section 443 of 
the Act. l 

4. The sole question, therefore, that arises 
for my consideration in these cases is: 


Whether the Commissioner, Corporation of 
the City of Bangalore, has got authority to 
revoke the licence issued for construction of 
buildings under any of the provisions of the 
Act ? 

5. Section 443 of the Act occurs in Chap- 
ter XXI of the Act under the rubric ‘Proce- 
dure and Miscellaneous’. It reads: 


“Subject to the special provisions in Chap- 
ters XV and XVII regarding buildings and 
private markets and subject to such sanction 
as may be required for the refusal of a 
licence or permission, any licence or permis- 
sion granted under this Act or any rule or 
bye-law made under it, may at any time be 
suspended or revoked by the Commissioner, 
if any of its restrictions or conditions is 
evaded or infringed by the grantee or if the 
grantee is convicted of a breach of any of 
the provisions of this Act or of any rule, 
bye-law or regulation made under it, in any 
matter to which such licence or permission 


relates, or if the grantee has obtained the 


same by misrepresentation or fraud.” 


6. The learned counsel appearing for the 
writ petitioners invited my attention to the 
opening words of the sub-section which says 
“subject to the special provisions -in CHap- 
ters XV and XVII regarding buildings and 
private markets and subject to such sanction 
as may be required for the refusal of a 
licence or permission”. Thus they pointed 
out that sub-section (4) of Section 443 of 
the Act would not apply in the case of 
building licence and licence for private 
markets which are dealt with in Chapters 
XV and XVII of the Act. ee 
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7. Chapter X7 of the Act speaks of re- 
gulation of buildings.. General powers are 
contained in Section 295 to Section 321 
(Both sections inclusive). It is a self-contain- 
ed chapter. Section 303 of the Act speaks of 
grounds on which approval of site for, of 
permission .to construct building, may be 
refused. Sec. 317 speaks of grounds on which 
permission to construct or re-construct hut 


. may be refused.. Sec. 321 speaks of demoli- 


tion or alteration of buildings or well-work 
unlawfully commenced, carried on or com- 
pleted. Thus, it is obvious that the permission 
or the licence to construct a building is dealt 
with in Chapter XV and the Legislature in 
its wisdom has excluded the operation of 
sub-section (4) of Section 443 of the Act 
in case of such building licence as also for 
private market, dealt with in Chapters XV 
and XVII. It is obvious, therefore, that the 
revocation of licence contemplated’ in sub- 
section (4) of Section 443 of the Act per- 
tains to licence contained in the Act with 
Tegard .to other licence; for example Chapter 
XVII speaks of licence for places, in which 
animals are kept (vide Section 346). Sec- 
tion 351 speaks of licence for private car- 
stand. Section 365 speaks of licence for 
slaughter-houses. Section 381 speaks of but- 
cher’s, fishmonger’s and Poulterer’s licence, 
etc. It is obvious, therefore, that sub-sec. (4) 
of Section 443 of the Act relates to such 
licences: except licences dealt with in Chap- 
ter XV with regard to construction of build- 
ings licence and for private market contem- 
plated in Chapter XVII. 

8 This is made obvious even when we 
read the provisions in Section 321 and the 
provisions made in sub-section (4) of S. 443. 
Sub-section (4) of Section 443 contemplates 
a situation when any of the. restrictions of 
conditions in the licence, is evaded or-infring- 
ed by the grantee. Section 321 speaks of 
demolition or alteration of buildings or well- 
work unlawfully commenced, carried on oF 
completed. Section 321 (1) (i) (b) states “is 
being carried on, or has been completed 
otherwise than in accordance with the plans 
or particulars on which such permission or 
order was based”. Sub-section (i) (c) states: 
“is being carried on, or has been completed 
in breach of any of the provisions of this 
Act or of any rule or bye-law made under 
this Act or of any direction or requisition 
lawfully given or made under this Act of 
such rules or bye-laws”, and Section 321 pro- 
vides for a different type of remedy altogether 


` in such cases and it does not speak of re- 


vocation of licence as contemplated under 
sub-section (4) of Section 443 of the Act. 
Therefore, ‘the provisions contained in Sec- 
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tion 321 and the provisions contained in sub- 
section (4) of Section 443 of the Act are re- 
pugnant to each other and that is the re- 
ason why sub-section (4) of Section 443 of 
the Act begins with the word “subject to the 
special provisions in.Chapter XV”. There- 
fore, I am of the considered view that the 
provisions of sub-section (4) of Section 443 
of the Act do not apply to the building- 
licences which are governed by the rules 
and regulations of Chapter XV of the Act. 
In that view, I have no hesitation to hold 
that the Commissioner, Corporation of the 
City of Bangalore, has no right given to him 
under the Act to revoke a building licence 
once issued, 


9. The view that I am taking finds full 
support in a Division Bench decision of this 
Court rendered in the case of D. Achaiah 
Setty v. City of Bangalore Municipal Cor- 
poration, Bangalore by its Commissioner, 
(AIR 1972 Mys 203). The Division Bench of 
this Couri consisting of Chief Justice Nara- 
yana Pai and Justice Malimath had an oc- 
casion in that case to consider the analogous 
provisions in the City of Bangalore Municipal 
Corporation Act, 1949. Sub-section (4) of 
S. 385 of the said Act reads: 

“Subject to the special provisions in Chap- 
ters X and XII regarding buildings, and pri- 
vate markets and subject to such sanction as 
may be required for the refusal of a licence 
or permission, any licence or permission 
granted under this Act or any rule or bye- 
Jaw made under it may at any time be sus- 
pended or revoked by the Commissioner, if 
any of its restrictions, limitations or condi- 
tions is evaded or infringed by the grantee, 
or if the grantee is convicted of a breach of 
any of the provisions of this Act or of any 
rule, bye-law or regulation made under it in 
any matter to which such licence or permis- 
sion relates, or if the grantee has obtained 
the same by misrepresentation or fraud.” 
Thus, it is evident that but for the Chapter 
numbers, namely, X and XII, rest of the 
provision is identical, Chapter X in that Act 
relates to building regulations General powers. 
The subject is dealt with in the present Act 
in Chapter XV. Chapter XII in that Act re- 
lates to licences and fees. This subject is 
dealt with in Chapter XVII in the present. 
Act. Thus, it is manifest that the provisions 
are’ identical. The Division Bench under the 
provisions of the earlier Act, namely, Mysore/ 
Act No. 69/1949, considered whether the 
Commissioner of Corporation had the power 
to revoke a building licence once issued as 1n 
the present case and Chief Justice: Narayana 
Pai who spoke for the Bench has categori- 
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cally heid that there is no power iù the Sta- 
tute which could be exercised by the Com- 
missioner of the Corporation to withdraw or 
cancel a licence to put up a building, already 
issued to an applicant. Speaking for the 
Bench in that judgment, this is what he has 
observed (at p. 204): 


“Even otherwise, the question has to be 
examined on the basis of the source of the 
power, if any, for withdrawing the licence 
as attempted to be done in this case. 

In tracing the said source one has to look 
into only the provisions of the City of Banga- 
lore Municipal Corporation Act which is the 
statute which governs the Corporation and 
its activities and powers and activities of its 
officers. As already pointed out by us, there 
is no provision in the statute, or any pewer 
expressly conferred on the Commissioner or 
even on the Corporation to withdraw a licence 
already issued.” 


These observations apply on all fours to the 
facis of the present case. 


10. Recently Hon’ble Mr. Justice K. S. 
Puttaswamy, of this Court had an occasion 
to consider the same point of law as is before 
me in W. P. 12576/1979, decided on 5-10- 
1979.% His Lordship considering the provi- 
sions of the Act and relying on the Division 
Bench decision referred to above has arrived 
at the conclusion that the Commissioner of 
the Corporation has no power to revoke a 
licence once issued in the case of construc- 
tion of buildings. This is what he has ob- 
served in his order: 


“Sub-section (4) of Section 443 of 1976 
Act is in pari materia with Section 385 (4) 
of.the 1949 Act. In Achaiah Setty’s casė' 
(AIR 1972 Mys 203), this Court on an ex- 
amination of the provisions of the 1949 Act, 
which are in pari materia or analogous with 
the provisions of the 1976 Act, has ruled that 
a building licence once granted cannot be re- 
voked by that authority or any other auth- 
ority under that Act. In my opinion, the: 
ratio in Achaiah Setty’s case, though the- 
same was rendered dealing with the provi- 
sions of the {949 Act, is equally applicable 
in determining the power of the Commis- 
sioner to revoke the licence granted by the 
Assistant Engineer under the 1976 Act. In. 
this view, I hold that the order made by the 
Commissioner to revoke the licence and the. 
consequent impugned notice issued. by re-, 
spondent 2 are without jurisdiction and 
power and are. therefore, liable to be quash- 
ed.” ; 


* Reporied in (1980) 1 Kant LI 172. 
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Accordingly his Lordship. quashed the order 
revoking the licence in that case. 

11. In the result, therefore, I am satisfied 
that the impugned order issued by the Com- 
missioner, Corporation of the City of Banga- 
lore in every one of these cases is one with- 
out jurisdiction being ultra vires the power 
vested in him under the provisions of the 
Act. Hence the same is liable to be quashed 
as being arbitrary and passed without juris- 
diction. 

In the result, therefore, all the writ peti- 
tions are allowed. The order of the Com- 
missioner, issued in each case revoking the 
building licence of the applicant is hereby 
quashed. 

12. Writ Petitioner in W. P. No. 23849/80 
is. however, at liberty to separately move 
this Court in regard to other reliefs sought 
for by him in his writ petition. 

13. It is made clear at the request of the 
learned Advocate General, that any construc- 
tion carried on after obtaining the stay by 
this Court by any of the writ petitioner, is 
also subject to the provisions of law.’ 

14. On the peculiar facts of the cases, I 
direct writ petitioners in all these writ peti- 
tions and the respondents to bear their own 
costs. 

Petitions allowed. 
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Basamma and others, Appellants v. Peer- 
appa, Respondent, 


Second Appeal No. 395 of 1975, Dj- 8-1- 
1981.% 


(A) Civil P. C. (5 of 1908), Ss. 100, 101 — 
Piea, not touching the jurisdiction of the 
Court nor being a pure question of law 
arising on admitted facts, cannot be raised 
for the first time in second appeal. 

(Para 11) 


(B) Civil P. C. (5 of 1908), S. 95 — Scope 
of — Suit by A for permanent injunction re- 
straining B from interfering with A’s posses- 
sion — Application for a temporary injunc- 
tion granted ex parte against B — Suit by A 
was thereafter dismissed as withdrawn — Sub- 
sequent snit by B against A for damages for 
trespass and damage to crops — Suit not 
barred merely because B did not plead that 
A had obtained the order of injunction on 
insufficient grounds or was actuated by 
malice. 





% Against judgment and decree passed by 
Civil J., Gulbarga, D/- 21-11-1974. 
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The remedy provided for by :S. 95 is a 
special remedy, In an application under the 
section the defendant has only to establish 
the ingredients referred to in that section and 
no more. Sub-section (2) of Section 95 bars 
a person who makes an application from 
instituting a suit for the same purpose. But 
a person who does not make an application 
under Section 95 (1) can also institute a suit 
for damages for the same purpose. In such 
a suit, the action is founded on what is call- 
ed as abuse of the process of the Court or 
malicious prosecution, in which the plaintiff 
has to allege and prove that the abuse of the 
process of the Court was also malicious. But, 
in an action for trespass, the plaintiff is 
ueither required to allege malice nor prove 
the same and he has only to allege and prove 
that he was in possession of the immovable 
property and the defendant has disturbed his 
possession. AIR 1944 Cal 289, AIR 1915 
Cal 173 and AIR 1929 PC 222, Dist. 


(Paras 12. 
Chronological 


13) 


Cases Referred : Paras 


AIR 1944 Cal 289 7, 8, 14 
AIR 1929 PC 222 : 1929 All LJ 1070 9 
AIR 1915 Cal 173 9 


Manohar Rao Jagirdar, for Appellants; 
J. S. Gunjal, for Respondent. 


JUDGMENT :— This appeal is by the de- 
fendants and is directed against the judg- 
ment and decree dated 21-11-1974 of the Ad- 
ditional Civil Judge, Gulbarga in R. A. No. 
106 of 1973 affirming the judgment and de- 
cree dated 20-10-1973 of the Munsiff, Chitta- 
pur in O. S. No, 54 of 1969. 


2. Agricultural lands bearing Sy. Nos. 1 
and 2 measuring 2 acres 4 guntas and 6 acres 
14 guntas respectively of Margol village, 
Chittapur Taluk, Gulbarga District, which 
were originally owned by one Baswantappa, 
the husband of defendant No. 1, are in pos- 
session of the respondent/plaintiff, at any rate 
from 1955, if not earlier. After the death 
of Baswantappa sometime in 1957, there 
have been a number of disputes between de- 
fendant No. 1 and the plaintif concerning 
the said lands. 


3. On 25-11-1968 defendant No. 1 in- 
stituted O. S. No. 102 of 1968 in the Court 
of the Munsiff, Chittapur, against the plain- 
tiff and four others for a permanent injunc-. 
tion to restrain them from interfering with. 
her alleged possession ‘of the said lands. On 
an application made by defendant No. 1 in 
the said suit, the learned Munsiff on the 
same day granted an ex parts eOTaLY ia~ 
junction -on these terms: 


10 Kant. 


“25-11-1968, 

Admit on Reg. No. 1 and issue summons 
to defendants for settlement of issues return- 
able by 29-11-1968.. 

Heard the advocate, perused the docu- 
ments and also the affidavits of parties and 
her witnesses. In the circumstances of the 
case I pass a conditional order.” Issue ad 
interim injunction as prayed for subject to 
the condition that they should not cut and 
remove the crops until further orders of the 
Court. The former should also undertake to 
do so and issue show cause notices to defen- 
dants by 29-11-1968. 

as Sd/- Munsiff.” 

Not unnaturally this order itself, led to a 
series of interlocutory orders. Ultimately, on 
31-5-1969 defendant No. 1 withdrew the said 
suit and the same was dismissed as with- 
drawn (Exhibit P-12). 

. 4. While the said suit was pending, the 
case of the plaintiff is that defendant No. 1 
along with defendants 2 and 3 trespassed on 
the said lands that were in his lawful posses- 
sion on which he had grown various crops, 
removed the crops, committed various acts 
of waste and damage on the said lands under 
the cover of or in defiance of the interim 
orders made thereto and have rendered them- 
selves for damages. On these and other 
' allegations, the plaintiff instituted O. S. No. 
54 of 1969 on 17-7-1969 in the Court of the 
Munsiff, Chittapur, for recovery of a sum of 
Rs. 3,000/- as damages from defendants | to 
3 who had committed acts of waste and 
damage and defendant No. 4 who had stood 
as surety in O. S. No. 102 of 1968 instituted 
by defendant No. 1 against him. In his 
plaint, the plaintiff while alluding to the sale 
in his favour by Baswantappa, his. possession 
and the various proceedings and in parti- 
cular to the proceedings in O. S, No. 102 of 
1968, alleged that the acts of trespass, waste 
and damage committed by defendants 1 to 3 
to the crops and other properties was of the 
value, of Rs. 4,000/- and claimed that he was 
entitled to recover the same from: the defen- 
dants. However, he restricted his claim in 
the suit to a sum of Rs. .3,000/- only. The 
particulars of the claim, the factual and the 
legal basis on which the same is founded is 
set out by the plaintiff in para 11 of his 
plaint in these words. ; 

“From the above facts it is clear that the 
plaintiff was in lawful possession and enjoy- 
ment of the two suits lands as full and ab- 
solute owner and that ‘he had sown and 
grown the various crops referred to above 
in the two suit lands and defendaat No. 1 
without any right whatsoever had filed a false 
suit on false representations and false docu- 
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ments and obtained an ex parte injunction 
order from the Court and got into wrongful 
possession of the suit lands and 
thereafter she and her men defendants 2 
and 3 removed the various standing crops 
and other materials by disobeying the Court’s 
order to which they were not legally entitled 
and caused other damages to the plain- 
tiff. The removal of standing crops and 
other materials from the suit-land and their 
acts of burning hut, tamarind tree etc. were 
all wrongful. Therefore, all the defendants 
are bound to compensate the plaintiff for 
their wrongful gain they have made to 
themselves and wrongful loss and damage 
they have caused to the plaintiff, The de- 
fendant No. 4 is liable to the extent of 
Rs. 1,000/- as per his security bond. The 
details of the crops and other materials re- 
moved and damage caused to the plaintiffs 
property by the defendants and their value 
are as follows :— 


1. Sugarcane in about 1/2 Rs. 1500-00 
acre 15 qth. 
2. Fodder, 6 cart loads. Rs. 200-00 


3. Paddy & Paddy hay, 3 cart 





loads (Paddy 4 khandis) 250-00 
4. Value of hut burnt. 50-00 
5. Value of the wood removed 
from cattle shed and damage 
caused. 1100-00 
6. Tamarind fruits removed. 200-00 
7. Tamarind tree burnt and 
_ damaged, 100-00 
8. Spanners, hammers, etc. of oil 
Engine, removed. 100-00 
9. Damage caused to the oil 
engine. 100-00 
10. Jawar crop, 6 bags. 350-00 
11. Wheat crop 2 bags. ' 200-00 
12. Gram crop, one andahalf bag. 150-00 
13. Karad crop, 5 bags. f 200-00 
14. Manure, 30 cart loads. 500-00 
4000-00 


Total. Rs. 





The defendants who were bound to account 
for the income wrongfully received by them’ 
and compensate the plaintiff for the damage 
caused by them by their various ` wrongful 
acts referred to above, have refused to ac- 
count for and compensate the _ plaintiff. 
Hence plaintiff had to file this suit.” 

5. Defendants 1, 3 and 4 filed a joint 
written statement denying the claim made 
by the plaintiff. Defendant No. 2 adopted 
the written statement filed by defendants 1, 
3 and 4. The defendants alleged that the 
plaintiff was not in possession of the lands 
and on the other hand defendant No. 1 wat 
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in lawful possession: of the lands and that 
she and other defendants had not trespassed 
and committed acts of waste and damage on 
the lands. They also claimed that the value 
of the crops was as set out in para 11 of 
their written statement and not in para il 
of the plaint. _ 

6. On the above pleadings, the learned 
Munsiff framed the following seven issues: 

(1) Whether the plaintiff proves that he 
was in lawful possession of the suit land 
and had grown sugarcane, paddy and other 
crops therein as alleged in para 4 of the 
plaint for the year 1968-69? 

(2) Whether -he further proves that defen- 
dant No. 1 cut and removed the sugarcane, 
paddy and other crops from the suit lands 
with the help of her men defendants Nos. 2 
and 3 against the Court’s directions as al- 
leged ? 

(3) Whether he further proves that defen- 
danis Nos. 1 to 3 removed 6 cart loads of 
fodder, 3 cart loads of paddy hay, wood, 
corrugated iron sheets, fruits of tamarind 
tree, hammer and spanners of his oil engine 
and damaged oil engine, burnt his hut and 
part of the tamarind tree etc. and caused 
damage of about Rs. 3,000/- as alleged in 
para 4 of his plaint? 

(4) Whether the plaintiff proves that de- 
fendants 1 to 3 removed manure from the 
suit lands? If so what is its value? 


` (5) Whether defendant No. 4 is liable to 
the extent of Rs. 1,000/- as per his security 
bond ? ; 

(6) To what damage the plaintiff is entiti- 
ed to? 

(7) What order? 
On a consideration of the evidence placed 
by the parties in support of their respective 
cases, the. learned Munsiff by his judgment 
dated 20-10-1973 answered all the material 
issues in favour of the plaintiff and decreed 
the plaintiff’s suit for Rs. 2,500/- as against 
defendants I -to 3 and for Rs, 1,000/- against 
defendant No. 4, that being the amount for 
which he had stood as surety in O. S. 
No. 102 of 1968. Against the said judgment 
and decree of the learned Munsiff, the de- 
fendants filed R. A. No. 106 of 1973 before 
the learned Civil Judge, who by his judg- 
ment dated 21-11-1974 has dismissed the 
same. Before the first appellate Court as 
also before this Court, the plaintif had not 
filed an appeal or cross-objections, against 
that part of the decree that rejected his 
claim. , 

7. Sri Manohar Rao Jagirdar, learned 
counsel for tbe appellants has contended: 
that the suit filed by the respondeat/plaintiff 
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was for recovery of damages on the ground 
that defendant No. 1 had obtained a tempo- 
tary injunction on insufficient grounds with- 
out a probable or reasonable cause and in 
the absence of a plea of malice and proof 
thereof, the suit itself was not maintainable, 
but the Courts below in decreeing an in- 
competent suit, have committed an error of 
law. In support of his contention Sri Jagir- 
dar strongly relied on a Division Bench 
ruling of the Calcutta High Court in 
Bhupendra Nath Chatterjee v. Smt. Tri- 
nayani Devi, AIR 1944 Cal 289, 


8. Sri. J. S. Gunjal, learned counsel for 
the respondent, while supporting the judg- 
ments of the Courts below, urged that the 
suit for damages was based on trespass, acts 
of waste and damages committed by the 
defendants and the ratio in Bhupendra Nath 
Chatterjee’s case had no application. 


9. On the nature of the claim made by 
the plaintiff the legal basis on which the 
same is founded, I have earlier set out the 
same in some detail. In their lengthy writ- 
ten statement, the defendants have not even 
pleaded that the plaintiffs suit as founded 
for recovering damages was not maintainable 
on the ground now urged before this Court. 
Evidently for this reason, the learned Mun- 
sif did not frame any issue on the main- 
tainability of the suit, the parties proceeded 
with the trial and placed their evidence. 
Notwithstanding the above, the defendants 
only at the stage of arguments contended 
that the plaintiffs suit, in the absence of a 
plea of malice and proof, was not maintain- 
able, relying on the ruling of the Calcutta 
High Court in Mohini Mohan v. Surendra 
Narain Singh, AIR 1915 Cal 173, and the 
ruling of the Privy Council in Albert Bonnan 
v. Imperial Tobacco Co., AIR 1929 PC 222. 
However the learned Munsiff noticing the 
said contention and the aforesaid rulings, 
has held that the suit itself was not for 
damages for malicious prosecution but was 
an action founded on trespass and therefore, 
maintainable. l 


10. In their first appeal before the learn- 
ed Civil Judge, the defendants expressly for- 
mulated a ground on the above contention 
urged by them and rejected by the learned 
Munsiff and urged as is now being urged by 
them. before this Court (vide para 3 of the 
appeal memo). But, at the hearing of their 
appeal, the defendants do not appear to have 
pressed that ground before the learned Civil 
Judge, Before the learned Civil Judge, the 
defendants appear to have challenged ‘the 
judgment and decree of the learned Munsiff 
only on two grounds that are formulated by 
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him in para 7 of his judgment, that have 
nothing to do with ground No. 3 urged in 
their appeal memo. On an examination of 
the contentions urged before him, the learn- 
ed Civil Judge has rejected both the grounds 
and has affirmed the judgment and decree 
of the learned Munsiff. Sri G, S. Kittur an 
experienced Civil Judge, who is now a Dis- 
trict Judge has also maintained the notes of 
arguments addressed by counsel in- the ap- 
peal file. From the notes made by the learn- 
ed Civil Judge, it is clear that the defendants 


did not press ground No. 3 urged in their 
appeal memo, did not cite the authorities 
that had been cited before the learned 


Munsiff or before this Court. Sri. Jagirdar 
maintained that the learned counsel who had 
appeared for the defendants had urged 
ground No. 3 before the learned Civil Judge 
and the same has not been noticed and dealt 
with by him. In their appeal memo before this 
Court, the defendants do not state that 
ground No. 3 of their appeal memo was 
urged by them before the learned Civil Judge, 
but he has failed to notice and deal with 
the same. In my view, Sri Kittur would 
not have failed to’ notice and deal with 
ground No. 3, if the same had been urged 
before him. 

11. What follows from the above is, that 
the defendants had not specifically urged 
their plea or the ground that is now being 
urged by them before this Court in their 
defence and urged the same at the stage of 
arguments before the learned Munsiff who, 
however, examined the same and rejected if, 
the correctness of which was challenged in 
their appeal memo before the first appellate 
Court but,-was not urged as a ground at 
fbe hearing of the appeal. In my view, the 
‘contention urged for the defendants is not 
one of those that touches the jurisdiction of 


the Court or a pure question of Jaw that 
arises on admitted facts which should be 
permitted to be urged for the first time in 
this appeal before this Court. On this 


ground alone, this Court will be justified in 
declining to examine the same and reject it 
without expressing one view or the other. 
But, I do not propose to do so and proceed 
to examine the same. 

12. Section 95 of the Code provides for 
award of compensation to the defendant, 
where a plaintiff has obtained an arrest, an 
attachment or a temporary injunction by 
filing an application to the Court that has 
made the order. The remedy provided under 
Section 95 is a special remedy. The amount 
that can be awarded by the Court cannot 
exceed Rs. 1,000/- or the pecuniary jurisdic- 
tion of the Court itself, whichever is -higher. 
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In such an application, the defendant has 
only to establish the ingredients referred to 
in that section and no more.  Sub-sec. (2) 
of S. 95 bars a person who makes an appli- 
cation from instituting a suit fort the same 
purpose. But, a person who does not make 
an application under S. 95 (1) can also in- 
stitute a suit for damages for the same pur- 
pose. In such a suit, the action is founded 
on what is called as abuse of the process 
of the Court or malicious prosecution, in 
which the plaintiff has to allege and prove 
that the abuse of the process of the Court 
was also malicious. But, in an action for 
trespass, waste or damage, may be under the 
cover of an order of temporary injunction, 
that is not the position. In an action for 
trespass, the plaintiff is neither required to 
allege. malice nor prove the same and he has 
only to allege and prove that he was in pos- 
session of the immovable property and the 
defendant has disturbed his possession (vide 
Chapters 4 and 8 of Ramaswamy Iyer’s Law 
of Torts, 7th Edition). Bearing these prin- 
ciples in mind, it is now useful to examine 
= nature of the suit instituted by the plain- 
tiff. 

13. Earlier, I have set out the substance 
of the case of the plaintif. The plaintiffs 
suit is not based on the abuse of the pro- 
cess of the Court, but is based on the tres- 
pass committed by defendants 1 to 3 and 
the dumage done by them to his properties. 
In claiming damages, the plaintif has un- 
doubtedly referred to the previous proceed- 
ings as also the interim injunction granted 


-by the Court in O. S. No. 102 of 1968. But, 


from that it is wrong to hold that the plain- 
tiff has brought his action for damages on 
the ground that defendant No. 1 had abus- 
ed the process of the Court and obtained a 
temporary injunction on insufficient grounds, 
without reasonable and probable cause. On 
the other hand, his case is that though the 
temporary injunction obtained by defendant 
No. 1 did not enable her to enter upon the 
lands, she and other defendants wrongfully 
entered the lands, removed the crops, caus- 
ed acts of waste and damage to his pro- 
perties for which he has claimed damages. 
Evidently, for this reason, the defendants 
did not join issue with the plaintiff and urg- 
ed that in the absence of a plea as to 
malice, the suit was not maintainable, though 


of course they urged that as a ground at 
the hearing of the case. In my view, the 
- plaintiff’s suit not being one for abuse of 


the process of the Court or malicious prose- 
cution, but is one for trespass committed by 
the defendants and the damage caused by 


‘them to his properties, he was neither-requit- 
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ed to allege malice nor prove the same and 
the suit filed by him was undoubtedly main- 
tainable. 


14. In Bhupendra Nath Chatterjee’s - case, 
AIR 1944 Cal 289, on which Sri Jagirdar 
placed great reliance, the facts, in brief, 
were these: One Smt. Trinayani Devi hav- 
ing purchased the tenancy rights from one 
Elokeshi Dasi was in occupation of certain 
lands that belonged to Bhupendra Nath and 
others. When Trinayani Devi was about to 
construct a building in pursuance of the 
sanction obtained by her from the Munici- 
pality, Bhupendra Nath and others institut- 
ed T. S. No. 749 of 1934 against Trinayani 
Devi for a declaration that she had no right 
to erect a permanent structure on the land 
and for a perpetual injunction restraining 
her from proceeding with the work of con- 
struction. In that suit, the defendants also 
obtained a temporary injunction restraining 
the plaintiff from raising any structure on 
the disputed property. Later the said suit 
was dismissed which was affirmed in appeals 
by the District Judge and also by the High 
Court. Jn the first appeal also there was an 
injunction restraining the plaintiff from pro- 
ceeding with the construction. On the ter- 
mination of the said proceedings, the plain- 
tiff instituted a suit for recovery of a sum 
of Rs, 710/- claiming damages caused to her 
by the temporary injunction granted in the 
suit and also in the appeal which was resist- 
ed by the defendants inter alia on the ground 
that the suit instituted by them was not 
actuated by malice and there were reasonable 
and proper grcunds upon which the order 


of temporary injunction was made by th: 
Court, and therefore the suit filed by the 
plaintiff for recovery of damages on the 


ground of abuse of the process of the Court 
was not maintainable. After contest, the 
trial Court decreed the said suit for a sum 
of Rs. 220/- which was affirmed in appeal. 
In the second appeal, the defendants re- 
iterated their said contention. On that ques- 
tion, the Division Bench speaking through 
Mukherjea, J. examined the English and 
Indian Law and all the previous decisions of 
the Calcutta High Court and reiterated the 
well accepted principles in such cases. On 
facts, the Court found that the plaintiffs 
suit was a suit founded on the abuse of the 
process of the Court in which she was re- 
quired to allege and prove malice and in 
that view they were inclined to dismiss the 
suit. But, om a request made by the plain- 
tiff, the said suit was permitted to be con- 
verted into an application under S. .95 (1) 


of the Code and the same was ordered to . 
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be tried: by the trial Court. In Bhupendra 
Nath Chatterjee’s “ase or other cases that 
were relied upon by the defendants before the 
trial Court, the High Court of Calcutta or 
ihe Privy Council have not enunciated any 
new principle but have only restated the 
principles noticed by me earlier. A careful 
reading of the ruling of the Division Bench 
in Bupendra Nath Chatterjee’s case would 
show that the nature of the suit filed by the 
plaintiff is such that it does not really re- 
quire an allegation of malice or proof to 
succeed as is contended by Sri Jagirdar. 
For these reasons, I reject the contention of 
Sri Jagirdar. 


15. Sri Jagirdar who argued this case and 
the other R. S. A. No. 1057 of 1974 be- 
tween the plaintiff and defendant No, 1 and 
her children with thoroughness, objectivity 
and fairness, did not rightly dispute the cor- 
tectness of the findings of the Courts below 
on other issues, they being on questions of 
fact. As the only contention urged by Sri 
Jagirdar fails, this second appeal is liable 
to be dismissed. 


16. A reading of the judgments of the 
Courts below reveals that a gruesome story 
was enacted against an helpless Harijan in 
a small village called Margol. But, thanks 
to the rule of law that prevails in our 
country and an independent judiciary, ihe 
wrong committed to the helpless Harijan has 
been remedied in some measure though not 
in full measure. With anguish and pain, I 
must state that the action of defendants 
Nos. 1 to 3 besides being tortious, was high- 
handed, illegal and in normal circumstances 
it is a fit case in which this Court should 
dismiss this appeal with exemplary costs anc 
even initiate contempt proceedings agains! 
defendant No. 1 for disobeying the tempo 
rary injunction issued by the learned Mun- 
siff in her suit. But, such an action is no! 
called for, as defendant No. 1, a widow doe: 
not appear to be a free agent but is eggec 
by others to fight this litigation. Jn this 
view I decline to award exemplary costs o 
initiate contempt proceedings against defen 
dant No. I. 

17. In the result, I dismiss this seconc 
appeal with costs. 


Appeal dismissed 


14 Kant, 


AIR 1982 KARNATAKA 14 


M. P. CHANDRAKANTARAJ URS, J. 


O. S. Anchan, Appellant v. Grace W. 
Enthat and others, Respondents. 

Second Appeal No. 658 of 1974, 
1-1-1981.* 

Easements Act (5 of 1882), Section 24 
— Right of dominant owner — Plaintiff 
dominant owner of pathway proposing 
to raise level of portion thereof to check 
erosion — Defendant having mamul 
right over pathway except portion to be 
raised — Permissibility of plaintiff’s ac- 
tion, 

Nlustration {(c) to Section 24 amply 
demonstrates that a person with right 
of way has necessarily the accessory 
rights to secure full enjoyment of that 
risht by doing such acts which will 
render that right useful to him. When 
the plaintiff dominant owner of a path- 
way proposes to raise the level of a 
portion of the pathway to check erosion 
during rains but the defendant having a 
mamul right over that pathway except 
that portion objects, it is difficult to see 
how the plaintiff's proposed action at- 
fects the defendant’s right. The plain- 
tiff has necessarily the accessory right 
to keep the pathway in a usable condi- 
tion throughout the year and to prevent 
the erosion he should not be precluded 
from levelling the pathway or to take 
such necessary steps provided he does 
*not encroach on the land of the defen- 
dant. If he causes any damage to or 
encroaches on the defendant’s land, 
while taking steps to so prevent the 
erosion, he shall repair such damage and 


D/- 


vacate such encroachments. (1877) 5 
Ch D 133, Rel. on. (Para 11) 
Cases Referred: Chronological Paras 


(1877) 5 Ch D 133:46 LJ Ch 459: 36 
LT 385 Newcomen v. Coulson 8 


B. P. Holla, for Appellant; 
Acharya, for Respondents, 

JUDGMENT :— This is a plaintiffs 
Second Appeal against his partial. fail- 
ure in his suit in the Courts below 
though the partia] failure has been 
different in extent in the lower Courts. 

2, The parties to this appeal will be 
referred to by the rank and position as- 
signed to them in the trial Court. 


*Acainst judgment and decree passed by 
Pricipal Civil J., Mangalore. D/- 15-12- 
1973. 
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3 The plaintif is the perpetual 
lessee of about 44 cents of land bearing 
T. S. No. 152/1B2 within the Municipal 
limits of Mangalore City. The lessor is 
the United Basel Mission Church in 
India Trust Association (hereinafter re- 
ferred to as the Trust). His perpetual 
lease was first granted in the year 1951 
and later on, a small area was added to 
the first lease in 1957. In this cir- 
cumstance in 1960 a composite lease of 
the two bits of properties was executed. 
It was plaintiffs case in the trial Court 
that he had acquired under the three 
lease deeds an exclusive right to the path- 
way leading from whatis known as ‘Bal- 
matta new Road’ to the leased property. 
In the first instance the entire pathway 
was restricted to 12 ft. in width and 
subsequently in 1960 on his representa- 
tion the Trust allowed him a wider 
pathway from a point below the en- 
trance to certain other Church premises 
occupied by the defendants. This was 
made clear by the plaintiff by attaching 
a sketch to the plaint showing that 
point E to Ei was the entrance tothe de- 
fendant’s compound. On _ account of 
the unevenness of the terrain and differ- 
ent levels of the main pathway, the main 
road, the defendant's property and the 
plaintiffs property, he wanted to level 
the road as well as build stone rivet- 
ment so that the earth between point El 
to Point F in the plaint sketch would 
not be eroded by the rains. When his 
workmen went to carry out these ope- 
rations, the defendants obstructed and 
the plaintiff being a peace loving citizen. 
chose to approach the Court for appro- 
priate reliefs and did not carry out the 
work in the light of the opposition from 
the defendants. On these main aver- 
ments his prayer was: (1) for a perma- 
nent injunction restraining the defen- 
dants and others claiming through or 
under them from interfering with the 
plaintiff's right to level the approach 
road right up to his entrance making it 
easier for his vehicles to move in and 
out using the right of way; (2) for a 
permanent injunction restraining the de- 
fendants and others claiming through or 
under them from interfering with the 
plaintiff or his workmen in the act of 
building stone rivetment to the northern 
elevated edge of the pathway adjoining 
the property leased to the defendants; 
(3) for a permanent injunction restrain~ 


ing the defendants, their people and ser- 
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vants from cutting any portion of the 
pathway particularly in the portion ad- 
joining the defendants’ property. 


4. The defendants resisted the suit 
denying most of the allegations and the 
rights claimed by the plaintiff pointing 
out that Exhibit-2, the lease, granted 
in their favour by the Trust assured 
them the use of the pathway and there- 
fore the plaintiff was not entitled in any 
way to interfere with or alter the ex- 
isting pathway in its entirety. The other 
averments in the written statement are 
not relevant to be noticed for the pur- 
pose of disposing of this second appeal. 
On these pleadings, the trial Court fram- 
ed as Many as eight issues which are as 
follows: 


(1) Plaintiff to prove that the portion 
marked black in the plaint plan has been 
granted on perpetual lease to him by the 
U. B. M. C. T. Association as per lease 
deed dated 22-11-1960? 


(2) Plaintiff to prove that the defen- 
dants on 17-10-1967 obstructed the plain- 
tiff from levelling this portion marked 
black to bring it in touch with the 12 
feet pathway? ; 

(3) Plaintiff to prove that the defen- 
dants have begun stealthily to cut the 
northern edge of the pathway along El F 
shown in plaint plan and to add this por- 
tion marked black in the plaint plan to 
this B schedule property? 


(4) Defendants to prove that this 
black marked portion within their pos- 
session and in the same level as B sche- 
dule property and occupation and U. B. 
M. C. T. Association has no right to 
dispossess them? 

(5) Defendants to prove that this 12 
feet pathway was formerly much lower 
and its height has: been raised by the 
plaintiff to its present height? — 

(6) Is this bad for non-joinder of 
necessary parties? 

(7) Is the plaintiff entitled to the per- 
manent injunction sought for? 


(8) To what reliefs, if any, to which 
the plaintif is entitled? 


' The trial Court’ found all issues" on 
facts in favour of the plaintiff. But the 
trial] Court granted prayer No. 1 and 
prayer No.’ 3 i. e, injunction against the 
defendants restraining them from in- 
terfering with the levelling of the por- 
tions of the suit pathway for better: en- 
joyment of ‘his right to use the pathway. 
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and restraining the defendants from cut- 
ting any portion of the pathway ad- 
joining the property of the defendants. 
It refused prayer No. 2 on the ground 
that building of rivetment was not per- 
missible in law. Aggrieved by the 
judgment and decree of the trial Court, 
both the plaintiff and the defendants 
filed appeals in the Court of the Civil 
Judge, Mangalore. They were Regular 
Appeals Nos. 83 and 87/1972 respective- 
ly. The lower appellate Court disposed 
of the two appeals by a common judg- 
ment. The defendants succeeded in the 
lower appellate Court partially to the 
extent that the first prayer granted by 
the trial. Court was refused by the lower 
appellate Court. Aggrieved by the find- 
ings of the Courts below as above, the 
plaintiff has preferred this second 
appeal. 3 

5. The short question for considera- 
tion in this appeal is whether the lower 
appellate Court was correct in refusing 
prayers Nos. 1 and 2 in the light of ine 
evidence placed before jt and in the 
light of the finding of facts arrived at 
by the Courts below. 


6. I have already pointed out that 
the trial Court found all issues in favour 
of the plaintiff. In other words, in so far 
as it related to the facts of the dispute 
before the trial Court, the case made 
out by the plaintiff was accepted. The 
only reason why the trial Court and the 
lower appellate Court did not grant, in 
one case prayer No. 2 and in the other 
case both prayers Nos. 1 and 2 was on 
the ground that it was impermissible in 
law to permit the plaintiff to level the 
road i.e to interfere with the existing 
condition of the pathway in any man- 
ner either by levelling or by putting 
any kind of construction to prevent 
erosion, 

7. Mr. B. P. Holla, the learned coun- 
sel appearing for the plaintiff-appellant 
has drawn my attention .to the clear 
language of Sec. 24 of the Indian Ease- 
ments Act, 1882 (hereinafter referred to 
as the Act) and Illustration (c) thereto 
which reads as follows: 


"24. ‘The dominant owner is entitled, 
as against the servient owner, to do all 
acts necessary to sécure full enjoyment 
of the easements: but such acts must be 
done at such time and in such ‘manner 
as, without detriment to the dominant 
owner, to cause the servient owner as. 
little inconvenience as possible; and the 
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dominant Owner must revair, as far as 
practicable, the damage (if any) caused 
by the act to the servient heritage. . 

Rights to do acts necessary to secure 
the full enjoyment of an easement are 
called accessory rights. 


Illustrations. 
(SB) Sar Dh Seek arice satires scien Hekate, bes 


(c) Ay as owner of a certain house, 
has a right of way over B’s land. The 
way is out of repair. or a tree is blown 
down and falls across it. A may enter 
on B’s land and repair the way or re- 
move the tree from it. 


8. It is his argument that the lower 
Courts erred in coming to the conclu- 
sion that it was impermissible in law to 
interfere with the condition of the path- 
way in any manner so as to affect the 
rights of the defendants. It is contended 
for the plaintiff-appellant that Sec. 24 
of the Act read with Illustration (c) ex- 
tracted above clearly provided for such 
a contingency for the better enjoyment 
of the right. In this behalf he has drawn 
mv attention to the case of Newcomen v. 
Coulson ((1877) 5 Ch. D. 133). In the said 
decision the Master of Rolls held as follows: 


"Then it was said, admitting the 
owner of each house to have a right of 
way, still the grantees have no right to 
enter upon the allotments over which 
the right of way is granted for the pur- 
pose of laying down a metalled road. 
- Now it was conceded to be the principle 
of law that the grantee of a right of 
way has a right to enter upon the land 
of the grantor over which the way ex- 
tends for the purpose of making the 
grant effective, that is, to enable him to 
exercise the right granted to him. That 
includes not only keeping the road in 
repair but the right of making a road. 
If you grant to me over a field a right 
of carriage-way to my house, I may 
enter upon your field and make over it 
a carriage-way sufficient to support the 
Ordinary traffic of a carriage-way, other- 
wise the grant is of no use to me, be- 
cause my carriage would sink up to the 
naves of the wheels in a week or two or 
in wet weather, It cannot be con- 
tended that the word “repair” in such 
a case is limited to making good the 
defects in the original soil by subsidence 
or washing away. it must include the 
right-of making the road such that it can 
be used for the purpose for which it is 
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granted. Therefore I think the defend- 
ants have a right to make an effective 


carrilage-way going, as they are going, 
by the shortest route, and not interfer- 
ing with the land to a greater extent in 
width than the width of the street point- 
€d out by the deed itself.” 


Mr. Holla contends that Sec. 24 of the 
Act is nO more than the codification of 


the principle enunciated in the above 
decision. 
9. On the other hand, Mr. B. V. 


Acharya learned counsel appearing for 
the respondents has strenuously contended 
that whatever mav be the other rights of 
the plaintiff, the plaintiff had certainly no - 
right to curtai] in any manner the right 
of the use of the pathway to have access 
to the defendants’ premises which they 
had acquired under Exhibit-P2 parti- 
cularly in view of the decision of the 
Courts below that the right of common 
pathway extended even beyond point El 
in the plaint sketch. It is his further 
argument that as a matter of fact the 
Courts below having arrived at the con- 
clusion that the defendants had right 
even beyond El, this Court should not 
interfere with that finding of fact, 


10. I am unable to accept this argu- 
ment. First it is not a finding of fact. 
The facts in this case are admitted. 
What has not been admitted by the de- 
fendants has been established by the 
plaintiff through documentary and oral 
evidence. A perusal of Exhibit-P2 clear- 
ly shows that the right in the pathway 
leading from the Balmatta New Road 
to the defendants’ property was a mamul 
right assured to them even though the 
lease in their favour was subsequent to 
the lease executed in favour of the 
plaintiff by the Trust. It is seen from 
Exhibit-P3 the lease deed in favour of 
the plaintiff that while he has exclusive 
use of the pathway to reach the leased 
property that exclusive right is subject to 
the right of user or the pathway by the 
two adjoining properties owned by the 
Church and at the relevant time tenant- 
ed. In other words, the exclusive right 
of the plaintiff to the pathway was con- 
ditioned by the existing user of the same 
right by the occupants of Doors Nos. 
129/16 and 130/16 in T. S. No, 152/1B. In 
fact in Exhibit-P3 the right enjoyed by 
the tenants and continued are set out in 
the following terms: 

‘to use the approach road for their men, 
cattle and vehicle from the Baimaita 
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New .Road to their 
POUNMS serri srdce ads pa 

tenants will have no higher tisliis than 
the easementary right of way. that they 
will not be entitled to or claim to sta- 
tion any vehicles on the way or cause. 
any other obstruction or put the said 
land to any other use. 


house com- 


EEEE ee ed 


LE O E aeoneen eanane 


The above description of the right en- 
joyed by the tenants is subjected to the 
exclusive right of the user of the ap- 
proach road marked in the plan in red 
conferred on the plaintiff by the deed 
of lease Ex. P3. It is seen from the lower 
appellate Court’s judgment that the only 
reasons why that Court came to the 
conclusion that the right of the use of 
the pathway by the defendants extended 
beyond point El ofthe plaint sketch was 
that the tenants had the right to use the 
said pathway and the plaintiff had not 
been given any exclusive right to the 
use of the pathway showed either in red 
colour or black colour in the plaint 
sketch. This is not a finding of fact. If 
it is a finding of fact at all, it is arrived 
at clearly ignoring the recitals in 
Exhibit-P3 which as already pointed out 
commences with the conferment of 
exclusive right on the plaintiff subject 
to the right of use of the pathway up to 
the compound by the tenants of the 
adjoining property namely, the defend- 
ants. Even in Exhibit-P2, the lease is in 
favour of the defendants. What has been 
given to them is the mamul right of using 
the existing pathway and no more. The 
word ‘Mamu’ when so used signifies 
the existing permissive right of user and 
not a risht which may be acquired by 
the tenants at a subsequent date, If it is 
so understood, then the point of en- 
trance to the defendants’ property in the 
pathway being between points EB and El 
in the plaint sketch (supported by the evi- 
dence of the Commissioner’s report) the 
existing right in the pathway in so far 
as the defendants are concerned must 
end at point El. The argument of Mr. 
B. V. Acharya that the tenants have a 
right to enter from the pathway even 
beyond point El in the plaint sketch 
while being a physical possibility can- 
not acquire the form of a legal right 
merely because it is possible to use an- 
other point of entrance to their com- 
pound from the pathway. That would 
not be the same as the right assured to 
them of entry between the point E and 
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point El. Thus viewed the lower appel- 
late Court completely misdirected itself 
in coming to the conclusion that the de- 
fendants bad a right of entry at any 
other point in the pathway between 
points E and El in the plaint sketch ‘un- 
less it was shown to exist as a “Mamul 
right”, 


Il. This ‘leaves therefore. the only 
question whether the plaintiff is entitled 
to the injunction as prayed for at pray- 
ers 1 and 2. I have alreadv extracted the 
relevant portion of the decision of tha 
Court of Appeal in England. Ilustra- 
tion (c) of Sec. 24 of the Act amply de- 
monstrates that a person who has a 
right of wav has necessarily the acces- 
sory rights to secure the full enjoyment 
of that right by doing such acts which 
will render that right useful to him. It 
is in evidence that originally 12 ft. 
width of the pathway was not sufficient 
for the better enjoyment ‘of the suit 
schedule property of the plaintiff which 
had been leased. It was at his request 
that the Trust while executing the com- 
posite Jease in 1960, as also Exhibit-P2 
the subsequent lease executed in favour 
of the defendants that the pathway was 
widened as per the plaint sketch. This 
has not been in dispute. If the plaintiff 
in order to get greater benefit wants to 
level the pathway between points El and 
F which as found by the Courts below 
is at a higher elevation (the highest be- 
ing 4.75 feet) than the defendants’ land 
on the northern side of the pathway 
after point El, it is difficult to see how 
the right to use the pathway from Bal- 
matta New Road by the defendants 
which ceases at point El as held by me. 
is affected, 


There was no justification for the 
Courts below in the absence of anv ob- 
jection from other quarters to refuse to 
grant prayers 1 or 2 or both of them 
The plaintiff being.the dominant owner 
of the easementary right in the path- 
way. he has necessarily the accessory 
right to keep the pathway in a usable 
condition throughout the year and if on 
account of the difference. in levels of 
possible erosion of soil at any point of 
the pathway, has need to do certain{ 
acts which will render the pathway 
fitter for his purposes -without affecting 
the right of use of others who have such 
rights, he should not be precluded either 
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from levelling the pathway or to take 
necessary steps to erect such construc- 
tion as may be necessary to prevent the 
erosion provided he does not encroach 
on the land between points El and F in 
the plaint sketch leased to the defend- 
ants. It is however made clear that if 
the plaintiff in any way damages or en- 
eroaches on the property of the defend- 
ants in his attempts to render the path- 
way between El and FEF better suited 
for his use. he shall repair such 
damages and vacate such encroachments. 
12. In the result, the judgments of 
the Courts below in so far as they re- 
fused pravers 1 and 2 respectively shall 
be set aside. The suit will be decreed as 
prayed for. But in the circumstances of 
the case. there will be no order as to 

costs. J 
Appeal allowed. 
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K. BHIMAIAH, V. 5. MALIMATH AND 
M. RAMA JOIS, JJ.. 


Lingamma, Appellant v. State of Karna- 
taka, Respondent. 


Writ Appeal No. 789 of 1979, D/- 6-2-1980. 


Karnataka Appellate Tribunal Act (10 of 
1976), Section 6 — Karnataka Land Revenue 
Act (12 of 1964), Section 55 (2) — Appeal 
under Land Revenue Act — Interim orders — 
Tribunal cannot appoint receiver or grant 
injunction. 

The Karnataka Appellate Tribunal consti- 
tuted under the Karnataka Appellate Tri- 
bunal Act, 1976 has no power to make 
interim orders like an order appointing 
a Receiver or granting an interim order of 
injunction in respect of properties in dispute 
during the pendency of an appeal filed under 
the Karnataka Land Revenue Act. Case 
Jaw discussed. (Para 8) 
Cases Referred: Chronological Paras 
(1975) 2 Kant LY 180 
AIR 1970 SC 140 
AIR 1969 SC 430 2 
AIR 1968 All 22 : 1967 All LJ 454 
(1960) 38 Mys LJ 1112 
(1958) 36 Mys LJ 442 


MALIMATH, ¥.:— The Division Bench 
consisting of the Chief Justice and Justice 
Bopanna has referred the following question 
to the Full Bench: 

“Has the Appellate Tribunal constituted 
under Karnataka Appellate Tribunal Act, 
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1976, the power to make interim orders like 
an order appointing a Receiver for the pro- 
perties in dispute during the pendency of an 
appeal before it?” 


The petitioner was granted an extent of 20 
guntas of land in Sy. No. 100 of Gandalw 
Village in Mandya Taluk by the Assistant 
Commissioner, Mandya by his order dated 
Ist July, 1963. The said order was challeng- 
ed in appeal by the 6th respondent before the 
Deputy Commissioner, Mandya. The Deputy 
Commissioner allowed the appeal and set 
aside the grant by his order dated 26th Feb., 
1964. On a further appeal by the petitioner, 
the Divisional Commissioner, by his order 
dated 20th Oct., 1965 set aside the Deputy 
Commissioner’s order and remanded the case 
with certain directions. After remand the 
Deputy Commissioner by his order dated 
25th Sept, 1978 confirmed the grant in 
favour of the petitioner. The said order has 
been challenged by respondents 6 and 7 in 
appeal before the Karnataka Appellate Tri- 
bunal (hereinafter referred to as the Tri- 
bunal}. During the pendency of the said ap- 
peal an interim order of stay was granted. 
Subsequently, when an application JI. A. 
No, WY for vacating the stay order came up 
for consideration, the Tribunal modified its 
earlier order of stay and appointed the Tahsil- 
dar of Mandya Taluk as the Receiver of the 
land in dispute authorising him to take pos- 
session of the standing crop and to make 
immediate arrangement to harvest the crop 
and to sell the same. It is the said order ap- 
pointing the Tahsildar as Receiver dated 19th 
June, 1979 that was challenged by the peti- 
tioner in Writ Petition No. 7089 of 1979 in 
this Court. The said writ petition was dis- 
missed by Justice Puttaswamy on 22nd April, 
1979 (sic) at the stage of admission holding 
that the Tribunal had jurisdiction to pass an 
interim order appointing the receiver during 
the pendency of an appeal filed under the 
provisions of the Karnataka Land Revenue 
Act. It is the said order of the learned single 
Judge that is challenged by the petitioner in 
Writ Appeal No, 789 of 1979. 


2. The Division Bench, before whom the 
appeal came up for hearing felt, that the 
view taken by a Division Bench of ‘this Court 
in Molle v. Mysore Revenue Appellate Tri- 
bunal, (1960) 38 Mys LJ 1112 that during 
the pendency of an enquiry under Sec. 28-A 
of the Mysore Tenancy Act, 1962 the Tahsil- 
dar has no power to issue an interim order 
of injunction, requires reconsideration in the 
light of the decision of the Supreme Court in 
the Income-tax Officer, Cannanore v. M. K. 
Mokammed Kunhi, AIR 1969 SC 430. 
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The Tribunal constituted under the. Karna- 
taka Appellate Tribunal Act 1976, exercises 
Appellate and Revisional Powers not only 
under the provisions of the Karnataka Land 
Revenue Act, out of which the present pro- 
ceedings arise but also under various other 
enactments, such as the Karnataka Co-opera- 
tive - Societies Act, 1959 and the Karnataka 
Sales Tax Act, 1957. The question referred 


to us is in general terms in regard to the- 


powers of the Tribunal in the matter of grant- 
ing interim orders like an order appointing 
the Receiver in an appeal before it. As the 
present proceeding has arisen under the pro- 
visions of the Karnataka Land Revenue Act, 
we consider it appropriate to examine the 
powers of the Tribunal to make interim 
orders like an order appointing a receiver 
during the pendency of an appeal filed only 
under the provisions of Karnataka Land Re- 
venue Act, 1964. 

3. The tribunal is constituted under Sec- 
tion 3 of the Karnataka Appellate Tribunal 
Act, 1976. Section 5 of the said Act dealing 
with the powers of the Tribunal provides that 
it shall have all the powers which the Karna- 
taka Sales Tax Appellate Tribunal, the Karna- 
taka Co-operative Appellate Tribunal and the 
Karnataka Revenue Appellate Tribunal had 
immediately before the commencement of 
this Act under the Karnataka Sales Tax Act, 
1957, the Karnataka Co-operative Societies 
Act, 1959 and the Karnataka Land Revenue 
Act, 1964 or under any other law. Section 6 
of that Act provides for conduct of business 
of the Tribunal. Sub-section (1) of Section 6 
provides that subject to the provisions of sub- 
sections (2) and (3), the powers of the Tri- 
bunal in all matters relating to appeals, revi- 
sions and other proceedings shall be exercised 
by a Bench of two members of whom one 
shall be a District Judge, reconstituted by the 
Chairman. Sub-section (2) of Section 6 
enumerates the powers of the Tribunal 
‘which may be exercised by a single member. 
Granting of stay orders pending disposal of 
an appeal, revision or other proceedings and 
passing of orders of interlocutory character 
in such proceedings are some of the matters 
in respect of which a single member of the 
Tribunal can exercise the powers of the Tri- 
bunal. Section 6 obviously is not a source 
of the powers of the Tribunal. It only pro- 
vides for regulation of the powers of the Tri- 
bunal conferred on it under the various enact- 
ments specified in Section 5 of the said Act. 
There is no express provision under the 
Karnataka Appellate Tribunal Act conferring 
the power on the Tribunal to pass interim 
orders like an order appointing a receiver 
during the pendency of an appeal before it. 
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4. We shall, therefore, examine the provi- 
sions of the Karnataka Land Revenue Act 
for ascertaining as to whether the Tribunal 
has been granted the power of making an 
interim order like an order appointing a Re- 
ceiver during the pendency of an appeal be- 
fore it filed under the said Act. Chapter V 
of the said Act contains provisions pertain- 
ing to appeal and revision. Section 49 of 
the said Act provides for appeals from origi- 
nal orders passed by different revenue offi- 
cers. Original orders made by the Deputy 
Commissioner, the Divisional Commissioner 
and the Director of Survey, Settlement and 
Land Records are subject to appeals to the . 
Tribunal. Section 50 of the Act provide. for 
Second Appeals. Appellate orders made by 
the Deputy Commissioner, Commissioner of 
Land Records, Commissioner for Settlement 
or by the Director of Survey, Settlement and 
Land Records are subject to a Second Ap- 
peal to the Tribunal. Section 54 of the Act 
providing powers of the appellate authority 
reads as follows: 


“34. Powers of appellate authority :— Tke 
appellate authority may for reasons to be re- 
corded in writing either annul, reverse, modify 
or confirm the order appealed from, or may 
direct the officer making the order by him- 
self or by any of his subordinate officers, to 
make further enquiry or to take additional 
evidence on such points as the appellate auth- 
ority may specify or the appellate authority 
may itself make such inquiry or take such 
additional evidence: 


Provided that no additional evidence, whe- 
ther oral or documentary shall be directed to 
be taken unless— 

(a) the Revenue Officer from whose order 
the appeal is preferred has refused to admit 
evideace which ought to have been admitted, 
or 

(b) the Appellate Authority requires any 
document to be produced or any witness to 
be examined to enable it to pronounce orders, 
or 


(c) for any substantial cause the appellate 
authority allows such evidence or document 
to be produced or witness to be examined: 


Provided further that when additional evi- 
dence is allowed fo be produced, by an ap- 
pellate authority such authority shall record 
the reason for its admission.” 

Section 55 of the Act which provides for 
stay of execution of orders may be extracted 
as follows: 

“55. Stay of execution of orders.— (1) A 
Revenue Officer who has passed an order or 
his successor in office may at any time before 
the expiry of the period prescribed for ap- 
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peal, direct. the execution of such order to 
be stayed for such time as may be requisite 
for filing the appeal and obtaining a stay 
order from the appellate authority. 


(2) The Appellate Authority may, at any 
time, direct that the execution of the order 
appealed from be stayed for such time as it 
may think fit or till the decision of the ap- 
peal whichever is earlier and may on suffi- 
cient cause being shown, cancel or vary such 
order made directing stay. 


(3) No order directing the stay of execu- 
tion of any order shall be passed except in 
accordance with the provisions of this sec- 
tion”, 

The only provision in the Karnataka Land 
Revenue Act which deals with the powers of 
the Tribunal in the matter of granting orders 
of stay during the pendency of an appeal is 
sub-section (2) of Section 55 of the Act. It 
only empowers the Tribtinal as an appellate 
authority to direct that the execution of the 
order appealed from be stayed for such time 
as it may think fit or til the decision of the 
appeal whichever is earlier. Sub-section (3) 
ef Section 55 provides that no order direct- 
ing stay of execution of any order shall be 
passed except in accordance with the provi- 
sion of Section 55 of the Act. Section 55 (2) 
of the Karnataka Land Revenue Act is the 
only provision expressly conferring power on 
the Tribunal to grant an interim order stay- 
ing the execution of the order appealed from. 
The said provision does not expressly confer 
power on the Tribunal to grant any other 
type of interim order during the pendency 
of the appeal such as an order appointing a 
Receiver or an order of temporary injunction. 
The Legislature having made a specific pro- 
vision empowering the appellate authority to 
grant stay of execution of orders appealed 
from could have made a similar express pro- 
vision conferring powers of granting interim 
orders like an order appointing a Receiver 
Or granting an interim order of injunction, 
if the intention of the legislature was that 
the appellate authority should have such a 
power. Sub-section (3) of Section 55 which 
provides that no order directing stay of ex- 
ecution of any order shall be passed except 
in accordance with the provisions of S. 55 
also indicates that the only interim order 
which the Tribunal can make during the 
pendency of an appeal under the Karnataka 
Land Revenue Act is an order of stay of ex- 
ecution of the order appealed from. The 
scheme of the Land Revenue Act clearly 
indicates that the Tribunal has only the power 
of granting interim order of stay of execu- 
tion of the order appealed from during the 


Lingamma v. State (FB) 


ALR. 


pendency of an appeal before it and that it 
has not been conferred the power of grant- 
ing interim orders like an order appointing a 
Receiver, 

5. The next question for consideration is 
as to whether the Tribunal has the power of 
making an interim order like an order ap- 
pointing a Receiver during the pendency of 
an appeal even though there is no express 
provision conferring such power on the Tri- 
bunal. The argument advanced in this be- 
half was that as the Tribunal has, as an ap- 
pellate authority, fhe power to set aside the 
order appealed against, it must be deemed l 
tbat it possesses the power of granting inter- 
locutory orders like an order appointing a 
Receiver or granting an order of temporary 
injunction depending upon the circumstances 
of each case. In support of this contention, 
reliance was placed on the decision of the 
Supreme Court in the Income-tax Officer, 
Cannanore v. M. K. Mohammed Kunhi, ATR 
1969 SC 430. That was a case in which the 
assessee preferred an appeal to the Income- 
tax Appellate Tribunal under Section 254 of 
the Income-tax Act, 1961 challenging the 
orders passed under Section 271 ( 1) (c) read 
with Section 274 (2) of the Act imposing 
penalties for concealment of particular in- 
come and furnishing inaccurate particulars. 
The assessee made an interim prayer for stay 
of collection of the penalties imposed during 
the pendency of the appeals. The Tribunal 
declined to grant an order of stay holding 
that it had no power to grant such an order. 
The assessee then moved the High Court 
under Art. 226 of the Constitution. The 
High Court held that the Tribunal had the 
power to stay the proceedings as also the col- 
lection of the penalties pending disposal of 
the appeal on the ground that the said power 
was incidental and ancillary to its appellate 
jurisdiction. Consequently, the Tribunal was 
directed to dispose of the stay application in 
accordance with law. The order of the High 
Court was challenged in appeal before the 
Supreme Court.. Though there is no express 
provision conferring power on the Income- 
tax Appellate Tribunal to grant an interim 
order of stay of execution of the order ap- 
pealed against, the Supreme Court held that 
when Section 254 confers appellate jurisdic- 
tion, it impliedly - grants the power of doing 
all such acts, or employing such means as 
are essentially necessary to its execution and 
that the statutory power carries with it the 
duty in proper cases to make such order for 
staying proceedings as will prevent the ap- 
peal if successful from being rendered nuga- 
tory. It is clear from the decision of the Su- 
preme Court that the appellate authority has 


1882 


ibe implied power to grant stay of execution 
of the order which is the subject matter of 
appeal before it. The question as to whether 
the appellate authority has also the implied 
power to grant other types of interlocutory 
orders like an order appointing a Receiver 
or an order granting temporary injunction 
was not considered by the Supreme Court, as 


that question did not arise for consideration, 


in that case. The principle laid down by the 
Supreme Court in the said case is not neces- 
sary to be invoked in the present case inas- 
much as the power of granting interim order 
of stay has been expressly conferred on the 
appellate authority by sub-section (2} of Sec- 
tion 55 of the Karnataka Land Revenue Act. 
li was however, maintained that the observa- 
tion of the Supreme Court “it impliedly grants 
the power of doing all such acts, or employ- 
ing such means, as are essentially necessary 
to its execution und that the statutory power 
carries with it the duty in proper cases to 
make such orders for staying proceeding as 
will prevent the appeal if successful from 
being rendered nugatory”, justifies an infer- 
ence that the appellate authority can grant 
other types of interim orders like an order 
appointing a Receiver if grant of such order 
is necessary having regard to the facts and 
circumstances of the case. Jn our opinion, 
the aforesaid observations of the Supreme 
Court make it quite clear that they have a 
bearing only on the power of granting an 
interim stay of execution of the order appeal- 
ed against. his will become further clear if 
we examine the subsequent decision of the 
Supreme Court in Sub-Divisional Officer, 
Sadar Faizabad v. Shamboo Narain Singh, 
AIR 1970 SC 140. In paragraph 8 of the 
judgment, the Supreme Court has observed 
as follows: 


“It is well recognised that where an Act 
confers a jurisdiction, it impliedly also grants 
the power of doing all such acts or employ- 
ing such means as are essentially necessary 
to its execution. But before implying the 
existence of such a power the Court must be 
satisfied that the existence of that power is 
absolutely essential for the discharge of the 
power conferred and not merely that it is 
convenient to have such a power.” 


It is only if the existence of the power is 
absolutely essential for the discharge of the 
power conferred that such a power can be 
implied and not merely because it .is con- 
venient to have such a power. Under the 
Civil Procedure Code under O. 40, R. 1, the 
Court can make an interim order appointing 
a Receiver when it appears to the Court to 
be just and convenient to make such an 
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order. An order appointing an interim Re- 
ceiver cannot be regarded as absolutely 
essential for the discharge of the appellate 
power. At best, it can be said that it is con- 
venient to have such a power. But as the 
Supreme Court has pointed out that the 
power can be implied only if it is absolutely 
essential for the discharge of the power con- 
ferred and not merely because if is con- 
venient to have such a power. So far as 
granting stay of order appealed against is 
concerned the same can be regarded as ab- 
solutely essential for the discharge of the 
power conferred on the appellate authority 
and so can be implied even in the absence 
of an express conferment of such 2 power on 
the appellate authority. It is not possible to 
accede to the contention that the Supreme 
Court has taken the view that conferment of 
an appellate power implies the power in the 
appellate authority to make an interim order 
appointing a Receiver. 

6. Sri S. G, Sundaraswamy inviting our 
attention to the scheme of the C. P. C., con- 
tended that the power to pass an interim order 
uf appoining a Receiver or granting an order 
of temporary injunction are not incidental 
powers but are really supplementary powers. 
He further maintained that supplementary 
powers have to be expressly conferred where- 
as incidental powers can be implied. He in- 
vited our attention to Section 75 of the Civil 
P. C. which provides that subject to such 
conditions and limitations as may be pre- 
scribed, the Court may issue a commission to 
examine any person, to make a local investiga- 
lion; to examine or adjust accounts or to 
make a partition; to hold a scientific, techni- 
cal or expert investigation; to conduct sale of 
property which is subject to speedy and 
natural decay and which is in the custody of 
fhe Court pending the determination of the 
suit or to perform any ministerial act. Sec- 
tion 75 is included in Part HI which bears 
the heading ‘Incidental Proceeding’. The 
power of Court to issue commissions under 
Section 75 it was pointed out is an incidental 
power which the Court can exercise subject 
to such conditions and limitations as may be 
prescribed by the rules framed under the 
Code. The provisions regarding supplemental 
proceedings are contained in Part VI of the 
C. P. C. Section 94 of the C. P. C., provides 
that in order to prevent the ends of justice 
from being defeated the Court may if it is 
so prescribed grant a temporary injunction 
and appoint a Receiver etc. These powers 
can be exercised by the Court only if it is so 
prescribed by specific rules made under the 
C. P. C. In the absence of specific rules 
made under the C. P. C., the Couri cannot 
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exercise power to grant temporary injunction 
or appoint a Receiver. It is because rules 
have been made under Orders 39 and 40 in 
regard to granting of interim injunction and 
appointing a Receiver that the Civil Court 
can exercise the powers of passing such inter- 
locutory orders. In the absence of such pro- 
vision made under the Rules even the Civil 
Court cannot exercise such powers as is clear 
from the provisions of S. 94 of the C. P. C. 
If that is the position in regard to Civil 
Courts, it is difficult. to accede to the conten- 
tion that thé Tribunal constituted under the 
Karnataka Land Revenue Act with limited 
jurisdiction can exercise such supplemental 
powers in the absence of express conferment 
of such powers on the Tribunal. The view 
we have taken in this behalf receives full, 
support from the decision of Allahabad High 
Court in Anand Prakash v. The Assistant Re- 
gistrar Co-operative Societies, (AIR 1968 All 
22). = 


7. By addition of S. 48C of the Karna- 
taka Land Reforms Act, 1961 express power 
has now been conferred on the Land Tri- 
-bunals to grant interlocutory orders like an 
order appointing a Receiver or granting an 
interim order of injunction. Before S. 48C 
was enacted, it was pointed out by Justice 
Venkataramaiah, as he then was in Raja Rao 
v. Land Tribunal Kunigal, (1975) 2 Kant LJ 
180 that it is not absolutely necessary for the 
Tribunal to be clothed with the powers 
enumerated in S. 94 of the C. P. C. in order 
to enable it to exercise the powers conferred 
‘by S. 113 of the Karnataka Land Reforms 
Act as it then stood. In the absence of ex- 
press conferment, power to grant temporary 
injunction was not implied. It is also clear 
that wherever the legislature wanted that the 
authorities or Tribunals constituted under spe- 
cial enactments should have powers of making 
‘interlocutory orders like appointing receivers 
or granting an interim order of injunction, 
such powers have been conferred by making 
express provisions in that behalf. That no 
express provision has been made conferring 
power on the Tribunal to make interlocutory 
‘orders appointing Receivers pending disposal 
of appeals under the Karnataka Land Reve- 
nue Act, clearly indicates that the legislature 
did not intend that the Tribunal should have 
such powers. 


In the order of reference, a doubt has been 
expressed as to whether the view taken by a 
Division Bench of this Court in Molle v. 
Mysore Revenue Appellate Tribunal, (1960) 
38 Mys LJ 1112 requires’ reconsideration in 
the light of the decision of the Supreme 
Court in Mohammed Kunhi’s case (AIR 1969 
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SC 430). In the case of Molle, the Division 
Bench of this Court held that the Tahsildar 
in deciding an application under S. 28A of 
the Mysore Tenancy Act, 1958 has no power 
of granting an interim order of injunction. 
S. 28 of the Mysore Tenancy Act which Act 
has since been repealed by the Karnataka 
Land Reforms Act, 1961 provided that no 
landlord either himself or through any per- 
son acting on his behalf shall, save in ac- 
cordance with any law for the time being in 
force, interfere with the cultivation of the 
land leased to a tenant or deprive him of 
possession of such land. It further provided 
that if any landlord contravened the provi- 
sions of S. 28-A (1), the tenant may apply in 
writing to the Tahsildar complaining of such 
contravention. On receipt of such an ap- 
plication, the Tahsildar shall, after holding 
an enquiry, pass such orders as he deems fit 
including a direction to the landlord for the 
payment of such compensation to the tenant 
as the Tahsildar may determine. The Divi- 
sion Bench came to the conclusion that during 
the pendency of the application filed under 
S. 28-A of the Mysore Tenancy Act com- 
plaining interference with the cultivation of 
the applicant, the Tahsildar has ho com- 
petence to grant an interim order of injunc- 
tion. The Division Bench overruled the 
earlier decision of a single Judge of this 
Court in Bore Gowda v. Govt. of Mysore, 
(1958) 36 Mys LJ 442 where a contrary view 
was taken. The question as to whether the 
view taken by the Division Bench of this 
Court in Molle’s case is right or not has now 
become academic having regard to the fact 
that the Mysore Tenancy Act, 1952 has been 
repealed by the Karnataka Land Reforms 
Act with effect from 2nd Oct., 1965. Hence 
we consider it unnecessary to go into the 
question as to whether the view expressed in 
that case is inconsistent with the view taken 
by the Supreme Court in Mohammed Kunhi’s - 
case (AIR 1969 SC 430). 


Before concluding, we must express our 
sincere thanks to Sri. S. G. Sundaraswamy 
learned counsel and Sri R. N. Byra Reddy, 
General for having rendered 
valuable assistance to us as amicus curiae. 


8. For the reasons stated above, we 
answer the question referred to us as follows: 


The Karnataka Appellate Tribunal con- 
stituted under the Karnataka Appellate Tri- 
bunal Act, 1976 has no power to make inte- 
rim orders like an order appointing a Re- 
ceiver or granting an interim order of in- 
junction in respect of properties in dispute 
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during the pendency of an appeal filed under 
the Karnataka Land Revenue Act. 
Reference answered accordingly. 
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Commissioner, Corporation of the City of 
Bangalore, Appellant v. M/s. Kapoorchand 
Brothers, Bangalore and etc., Respondents. 


Misc. First Appeals Nos. 2 and 3 of 1981, 
D/- 11-2-1981. 


(A) Civil P. C. (5 of 1908), O. 39, Rr. 1, 2 
and 4 and Ss. 9 and 151 — Karnataka Muni- 
cipal Corporations Act (14 of 1977), Ss. 322 
(1) and 444 — Suit for permanent injunction 
against Corporation from demolishing build- 
ing — Temporary injunction restraining de- 
fendant from demolishing or damaging build- 
ing, can be granted. (Specific Relief Act 
(1963), S. 39; Constitution of India, Arti- 
cle 226). 


Where there is no imminent danger to the 
building on the facts of the case because 
manifestly a notice to demolish the building 
is issued under S. 322 (1) of the Act, it is 
obligatory on the part of Commissioner of 
the Corporation to issue a show cause notice 
to owners and occupiers of the building and 
comply with the principles of natural justice 
before passing an order to demolish the 
building and keep the premises clean. If no 
show cause notice is issued (as in the pre- 
sent case), a suit by owner or occcpier for a 
permanent injunction against Corporation 
from demolishing building is maintainable. 
The provisions of S. 444 of the Act provid- 
ing for appeal to Standing Committee and 
making its decision final do not exclude the 
jurisdiction of Civil Court to entertain the 
suit impugning the order as the Commissioner 
has not acted in conformity with the funda- 
mental principles of judicial procedure. In 
the suit the Civil Court if it is satisfied that 
the Commissioner has not followed the pro- 
cedure in issuing the order, can set aside that 
order without going into the question whe- 
ther the building is such as to require any 
demolition. The Court is not deprived of its 
jurisdiction to enquire whether discretion has 
not been exercised arbitrarily by the Commis- 
sioner in coming to the conclusion that the 
building is dilapidated. That is, however, a 
matter for the Court to decide during the 
trial. As the suit for permanent injunction 
is -prima facie maintainable, the trial Court 
has exercised its discretion in a legal and 
proper way in issuing the temporary injune- 


CY/EY/B467/8t/VSS 


Commr., Bangalore Municipality v. M/s. Kapoorchand Bros. 


Kant. 23 


tion restraining Corporation from demolish- 
ing or damaging the building until further 
orders and not vacating it on the application 
of Commissioner under O. 39, R. 4 read with 
S. 151. AIR 1969 SC 78, (1968) 1 Mys LJ 
90, Rel. on. ` (Paras 10, 13, 16, 17) 

(B) Constitution of India, Art. 226 — 
Civil P. C. (1908), S. 11 — Writ petition dis- 
missed — Subsequent suit for the same relief 


_ Will be barred by general principles of res 


judicata — Held in the facts and circum- 
stances of the case, order passed in earlier ò 
Writ petition does not operate as res judicata 
and the suit is not barred by that order. 


(Para 15) 

Cases Referred: Chronological Paras 
AIR 1981 SC 136 11 
ILR (1980) 2 Kant 774 15 
(1978} 1 All ER 411, Smith v. Inner London 
Education Authority 13 
AIR 1977 SC 955 8 
AIR 1977 Kant 137 : (1977) 1 Kant LJ 389 
12 

AIR 1974 SC 1126 : (1974) 3 SCR 882 8 
(1971) 2 Mys LJ 18 16 
AIR 1969 SC 78 8 
(1968) 1 Mys LJ 90 10 


(1943) AC 627 : (1943) 2 All ER 337:169 
LT 226, General Medical Council v. Spack- 


man 12 
ILR (1909) 33 Bom 334 j 10 
(1899) 1 Bom LR 754 16 


(1875) 10 CP 249 : 44 LJ CP 139 : 32 LT 
28, Cheetham v. The Mayor & C. of the 
State of Manchester 10 


B. S. Keshava Iyengar, Advocate General, 
for Appellant; M. Ranga Rao and S. Nan- 
jundaswamy, for Respondents. 


JUDGMENT :— These Miscellaneous First 
Appeals are instituted by the original defen- 
dant, namely, the Commissioner, Corporation 
of the City of Bangalore, against the orders 
passed on I. As. I-and IO in the two suits, 
namely, O. S. 1575/80-9663/1980 and ©. S. 
1579/1980 — 10419/1980, dated 9-12-1980, by 
the IH Additional City Civil Judge, Banga- 
lore. 

2. The facts germane for the decision of 
the question at issue in these two appeals are 
these: 


In respect of premises bearing Nos. 771 to 
774, O. T. C. Road, Chickpet, Bangalore, 


“notices under S. 322 (1) of the Karnataka 


Municipalities Act, 1976 (hereinafter referred 
to as the Act), were issued by the Commis- 
sioner, Corporation of the City of Bangalore, 
to owners and occupiers requiring them to 
demolish the buildings and to keep the pre- 
mises clean. In premises Nos. 772 and 773, 
the occupiers Kapoorchand Brothers Private 
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Limited, who are the tenants in the building.. 


filed O. S. 1575/1980 for permanent injunc- 
tion against the defendant-Corporation from 
demolishing the premises as per the aforesaid 
notice. Similar suit was instituted by 
Shashikanth S. Javeri, tenant in respect of 
premises bearing No. 774. These two pre- 
mises form part of the same building located 
in O. T. C. Road, Chickpet, Bangalore. On 
instituting the suits on 2-8-1980, applications 
were filed in both suits for temporary injunc- 
ftion under ©. 39, Rr. 1, 2 and 7 read with 
$. 151, C. P. C., for grant of ex parte tem- 
porary injunction in terms of fhe plaint 
prayer. Emergent notices were ordered on 4-8- 
1980 by the trial Court. The defendant entered 
appearance, After hearing the counsel, the 
learned Munsiff, before whom the original 
suits were pending, granted temporary injunc- 
tion restraining the defendant-Corporation 
from demolishing or damaging the building 
until further orders and adjourned the suits 
to enable the defendant to file written state- 
ments and objections to I. A. I. in each suit. 
Thereafter, the defendant filed applications, 
I. A. TIE in each suit, under O. 39, R. 4 read 
with S. 151, C. P. C., for vacating the tem- 
porary injunction order. 
Civil Judge, clubbed these two matters 
together and heard the counsel and by a com- 
mon order dated 9-12-1980 confirmed the 
temporary injunction order already issued in 
each suit on 4-8-1980. Aggrieved by the 
said order, the above two appeals are in- 
stituted before this Court. 

3. The learned Advocate General, appear- 
ing for the appellant-Corporation in the two 
cases, vehemently contended that tbe trial 
Court was not justified in not vacating the 
injunction order already issued. According 
to him the suits themselves were not prima 
facie maintainable under law. Moreover, a 
writ petition of the building owner in W. P. 
No. 13509/1980 was rejected by a single 
Judge and the appeal instituted was sub- 
sequently withdrawn. Therefore, he submit- 
ted that prima facie the suits were barred by 
general principles of -res judicata. Hence, he 
submitted that the appeals were. entitled to 
succeed. He further submitted that the 
learned City Civil Judge failed to appreciate 
that the decision of the appropriate and 
competent authority in regard to the condi- 


tion of the building was not a justiciable 
issue before the Civil Court. 
4. As against that the learned counsel 


appearing for respondents-plaintifis argued 
supporting the common order passed by the 
learned City Civil Judge. l 

5. The points, therefore, that arise for 
my consideration in these appeals are: 
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(1) Whether the two suits are not prima 
facie tenable in law? 

(2) Whether the two suits are barred by 
general principles of res judicata ? 

(3) Whether there are grounds to inter- 
fere with the discretionary order passed by 
the trial Court? 

6. Point No. 1: The learned Advocate 
General invited my attention to the fact 
that if the plaintiffs were aggrieved by the 
order passed by the Commissioner, Corpora- 
tion of the City of Bangalore, they had a 
right of appeal to the Standing Committee 
and to the Corporation and the decision of 
the Standing Committee and Corporation 
became final and as such by necessary im- 
plication the -jurisdiction of the Civil Court 
in that behalf was barred. 

7. The notice of the Commissioner is 
issued under sub-section (1) of S. 322 of the 
Act to demolish the old buildings and keep 
the premises clean. There is no doubt that 
an appeal to the Standing Committee is pro- 
vided for against such an order under Sec- 
tion 444 of the Act. Sub-section (2) of 
section 444 of the Act states: 

“If. on any such appeal. the Standing 
Committee reverses or substantially modifies 
any action taken or proposed to be taken 
by the Commissioner or any order passed 
by him, he may, within sixty days of the 
date of such decision refer the matter to the 
Corporation, and pending the decision of the 
Corporation on such reference, the Com- 
missioner shall not be bound to give effect 
to the decision of the Standing Committee.” 
sub-section (3) of S. 444 of the Act states: 

“The decision of the Standing Committee 
or where the matter has been referred to 


the Corporation as aforesaid. the decision 
of the Corporation shall be final.” 
Relying on these provisions, the learned 


Advocate General submitted that there was 
a special provision in the City of Bangalore 
Municipal Corporation Act itself and as 
such the suits were not maintainable in the 
Civil Court as by necessary implication the 
jurisdiction of the Civil Court was barred. 

8. In this connection, the learned coun- 
sel for respondents-plaintiffs in these 
two cases submitted that the right of a 
party to institute a suit is an inherent right 
vested in every person and he should not be 
lightly deprived of that valuable right. [1 is 
true that the Supreme Court of India in the 
case of Ganga Bai v. Vijay Kumar, (1974) 3 
SCR 882:(AIR 1974 SC 1126), speaking 
through Justice Chandrachud has observed . 
(at p. 1129 of AIR): 

“There is a basic distinction between the 
tight of suit and the right of appeal. There 
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is an inherent right in every person to 
bring a suit of a civil nature, but the right 
of appeal inheres in no one and therefore 
an appeal for its maintainability must have 
the clear authority of law.” 


The Supreme Court has further postulated 
certain propositions where the jurisdiction of 
the Civil Court is barred by necessary impli- 
cation, in a contingency like the present one, 
in the case of Dhulabhai etc, v. State of 
Madhya Pradesh (AIR 1969 SC 78). <A 
Bench of the Supreme Court consisting of 
the then Chief Justice Hidaytullah, R. S. 
Bachawat, C. A. Vaidialingam. K. S, Hegde 
and A. N. Grover, JJ. speaking through 
Chief Justice Hidaytullah has laid down the 
following principles regarding exclusion of 
jurisdiction of Civil Court thus (at pp. 89, 
90 of AIR): 


“(1) Where the statute gives a finality to 
the orders of the Special Tribunals the Civil 
Courts’ jurisdiction must be held tọ be ex- 
cluded if there is adequate remedy to do 
What the Civil Court would normally do in 
a suit. Such provision, however, does not 
exclude those cases where the provisions of 
the particular Act have not been complied 
- with or the statutory Tribunal has not acted 
in conformity with the fundamental princi- 
ples of judicial procedure, 

(Emphasis added) 

(2) Where there is an express bar of the 
jurisdiction of the Court, an examination of 
the scheme of the particular Act to Jind the 


adequacy or the sufficiency of the 
remedies provided may be relevant but 
is not decisive to susfain the juris- 


diction of the Civil Court. Where there 
is no express exclusion, the examination of 
the remedies and the scheme of the parti- 
cular Act to find out the iniendment be- 
comes necessary and the result of the in- 
quiry may be decisive. In the latter case it 
is necessary to see if the statute creates a 
Special right or a liability and provides for 
the determination of the right or liability 
and further lays down that all questions 
about the said right and liability shall be 
determined by the Tribunals so constituted, 
and whether remedies normally associated 
with actions in Civil Courts are prescribed 
by the said statute or not. 


(3) Challenge to the provisions of the 
particular Act as ultra vires cannot be 
brought before Tribunals constituted under 
that Act. Even the High Court cannot go 
into that question on a revision or reference 
from the decision of the Tribunals. 
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(4) When a provision is already declared 
unconstitutional or the constitutionality of 


any provision is to be challenged, a suit is 
open. A writ of certiorari may include a 
direction for refund if the claim is clearly 


within the time prescribed by the Limitation 
Act but it is not a compulsory remedy to 
replace a suit. 

(5) Where the particular Act contains no 
machinery for refund of tax collected in ex- 
cess of constitutional limits or illegally col- 
lected, a suit lies. 

(6) Questions of the correctness of the as- 
sessment apart from its constitutionality are 
for the decision of the authorities and a 
civil suit does not lie if the orders of the 
authorities are declared to be final or there 
is an express prohibition in the particular 
Act. In either case the scheme of the parti- 


cular Act must be examined because it is 
a relevant enquiry. 
(7) An exclusion of jurisdiction of the 


Civil Court is not readily to be inferred un- 
less the conditions above set down apply.” 
On the facts of the present case we ar? 
concerned with the propositions Nos. 1 and 
7. These propositions have been affirmed 
in a later decision of the Supreme Court in 
the case of Bata Shoe Co. Ltd. v. Jabalpur 
Corporation (AIR 1977 SC 955), 

9. The learned Advocate General relying 
on the affirmation of proposition No. 1 
above made in the later case submitted be- 
fore me that since the statute namely, The 
Karnataka Municipal Corporations Act. 1976 
by Sec. 444 (3) makes the decision of the 
Standing Committee or the Corporation, as 
the case may be, final in an appeal against 
an order passed by the Commissioner of the 
Corporation, by necessary implication the 
jurisdiction of the Civil Court is barred. 
The learned counsel for respondents, how- 
ever, invited my attention to the very pro- 
position, namely, proposition No. 1 repro- 
duced above where it is stated “such provi- 
sion, however, does not exclude those cases 
where the provisions of the particular Act 
have not been complied with or the statu- 
tory Tribunal has not acted in conformity 
with the fundamental principles of judicial 
procedure”. He submitted ‘that the Com- 
missioner of the Corporation in the instant 
case has not complied with the fundamental 
principles of judicial procedure, in issuing 
the order, inasmuch as he has not given any 
opportunity by issuing a show cause notice 
to the present respondents-plaintiffs before 
passing the order to demolish the building. 
As such they submitted that a suit is main- 
tainable as is made clear under proposition 
No. 1 reproduced above. 
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10. This Court by a Division Bench deci- 
sion consisting of Govinda Bhat and Sada- 
nandaswamy, JJ. has ruled in the case of 
Mary M. D’Souza v. Municipal Commis- 
sioner, Mangalore City Municipality ( (1968) 
1 Mys LJ 90) thus: 


“Though the Act does not contemplate 
the giving of any opportunity to the owner 
or the occupier to show cause against the 
order for demolition proposed to be issued 
under S. 213 (2) of the Mysore Municipali- 
ties Act, since such action affects the funda- 
mental rights of citizens, the authority tak- 
ing action thereunder is, ordinarily when 
there is no imminent danger, under a duty 
to observe the rule of natural justice.” 
Similar are the views expressed in Lalbhai 
Tricamlal v. Municipal Commissioner for 


the City of Bombay (ILR (1909) 33 Bom 
334) wherein it is observed thus: 
“Under certain circumstances the safety 


of the public must be considered in priority 
to the right of private individuals, as in the 
case of imminent danger, but where there 
is no suggestion of imminent danger, the 
person affected is entitled to be heard asa 
matter of common justice.” See also 
Cheetham v. The Mayor and C. of The 
State of Manchester, (1875) 10 CP 249. 

In the’ instant case, obviously the notice is 
issued under sub-section (1) of S. 322 which 
is analogous to S. 2 of the Mysore Munici- 
palities Act. The observation made by the 


Division Bench applies on all fours to the 
facts of the present case. There was no 
imminent danger to the building on the 


facts of the present case, because, manifest- 
ly the notice is issued under sub-section (1) 
of S. 322. Hence, it was obligatory on the 
part of the Commissioner to issue a show 
cause notice and comply with the principles 
of natural justice, before passing the im- 
pugned order. He has not done so. There- 
fore, as is explained in the proposition No. 1, 
above, a snit is maintainable. 


11. The learned Advocate General, how- 
ever, submitted that after receipt of the 
order the party could have represented to 
the Commissioner, if they had any griev- 
ance. That does not satisfy the principles 
of natural justice which require a show 
cause notice to be issued before passing al 
order. If an authority is required, it is to 
be found in the case of S. L. Kapoor vV. 
Jagmohan (ATR 1981 SC 136} wherein it is 
observed in para 16 of the judgment thus: 

“In our view, the requirements of natural 
justice are met only if opportunity to re- 
present is given in view of proposed action. 
. The demands of natural justice are not met 


Commr., Bangalore Municipality v. M/s. Kapoorchand Bros. 
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even if the very person proceeded against 
has furnished the information on which the 
action is based, if it is furnished in a casual 
way or for some other purpose.” (See also 
paras 21 and 22 of the Judgment). 

12. This Court by a Division Bench 
decision in the case of Muniyallappa v. 
Krishnamurthy B. M., (1977) 1 Kant LJ 
389 : (AIR 1977 Kant 137), speaking through 
Chief Justice Govinda Bhat, has observed at 
page 393 thus: 

“It is a fundamental requirement of our 


system of law that all Tribunals or Auth- 
orilies vested with the power to adjudicate 
upon the rights of parties affecting their 


rights to life or property, shall comply with 
the Rules of Natural Justice. This basie 
requirement is not an empty formality, Vio- 
lation of the Rules of Natural Justice ren- 
ders the decision void even where the law 
provides for an appeal. In Ridge v. Bald- 
win, the House of Lords held. that a deci». 
sion given without regard to the principles 


of Natural Justice is void. In General 
Medical Council v. Spackman, (1943) AC 
627, Lord Wright said: 

“If the principles of natura] justice are 


violated in respect of any decision, it is 


indeed, immaterial whether the same deci 
sion would have been arrived at in the 


absence of the departure from the essential 
principles of justice. The decision must be 
declared to be no decision.” 

Admittedly on the facts of this case no 
show cause notice was issued before action 
was taken. 


13. In the view that I have taken the 
further arguments of the learned Advocate 
General, that if prima facie the suit is not 
maintainable the application for temporary 
injunction is also not maintainable (vide 
Smith v. Inner London Education Authority, 
(1978) 1 All ER 411) does not survive for 
consideration, 


14. Point No. 2: The learned Advocate 
General next argued that the present suits 
are barred prima facie by the general prins 
ciples of res judicata as a writ petition for 
the same relief instituted at W. P. 13509/80 
was rejected and the appeal against it at 
W. A. Nos. 1656 and 1759/1980 were with- 
drawn, 


15. There cannot be any doubt for the 
proposition that general principles of res 
judicata do apply, if a writ petition for the 
same purpose is dismissed. This Court in 
the case of T. N. Perumal Reddy v. State 
of Karnataka (LR (1980) 2 Kant 774) re- 
viewing the decisions of the Supreme Court 
has observed : 
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“That general principles of res judicata do 
apply if an earlier writ petition for the same 
relief had been dismissed.” 

This is what is observed in para 20 of the 
above judgment: 

“Thus, it is obvious that the general prin- 
ciples of res judicata (‘Prangnyaya’) derive 
their strength’ even from our own ancient 
common law and it is, as stated above, well 
settled that the general principles of res 
judicata, apart from the technical rules as 
contemplated in Section 11 of the Code of 
Civil Procedure, apply to proceedings before 
the Court.” 

The learned counsel for 
tiffs, however, invited my attention to the 
fact that when the writ petition was dis- 
missed by the single Judge, the present 
tenants were not parties to the writ petition 
at all. They further invited my attention 
_ to the order passed in appeal which reads: 


“Writ appeal is dismissed as withdrawn. 
It is made clear that this shall not in any 
way prejudice adjudication of the rights of 
the parties in O. S. 1575/80, O. S. 1579/80 
and O. S. 1576/80 on the file of the first 
Munsiff, Bangalore.” 


Thus, there is no substance in the conten- 
tion that the order passed in the writ peti- 
tion operates as res judicata and the suits 
are not maintainable as barred by general 
principles of res judicata, i 

16. Adverting to the last point, namely 
that the Court cannot question the finding 
of the competent authority that the building 
is in a dangerous condition, that does 
loom large on the facts of these cases. 
Since the Commissioner has not followed 
the procedure in issuing the order, the Court 
if it is satisfied on that point can set aside 
that order without going into the question 
|whether the building is such as to require 
any demolition. Moreover it is settled law 
that the discretion given to any authority 
must not be arbitrary (Gangjibhoy Poonja 
v. Municipal Corporation for the City of 
Bombay), (1899) | Bom LR 754 at p. 764, 
wherein it is observed that the Court is in 
the first instance entitled to enquire whether 
the discretion has been exercised. Discre- 
tion has to be exercised first in coming to 
the conclusion as to the state of the struc- 
ture and then in fixing upon the appropriate 
remedy. It is sufficient exercise of his dis- 
cretion in deciding what structures are 
dangerous if he appoints a competent person 
to report to him what structures are darnger- 
ous. But if a notice is issued based on the 
representation of such a person it is open to 
the owner to prove that that person has not 


respondents-plain- 
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exercised his discretion or has been actuat- 
ed by improper motives in prescribing steps 
to be taken. Though it is true that a Mun- 
siff sitting under the Rent Control Act, in a 
summary proceeding cannot go behind the 
finding of a competent municipal authority 
holding that the building is dilapidated, (vide 
(1971) 2 Mys LJ 18), a Civil Court in a re- 
gularly instituted suit is mot deprived of 
jurisdiction to enquire into the matter, in a 
proper case as stated above. That is, how- 
ever, a matter for the Court to decide dur- 
ing the trial. 

17. In the result, I am satisfied that there 
is no substance in the contentions raised 
before me. The trial Court has exercised its 
discretion in a legal and proper way. 

18. Hence, for the foregoing reasons, the 
appeals fail and are dismissed. No costs. 

Appeals dismissed. 
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D. M. CHANDRASHEKHAR, C. J. AND 
N. VENKATACHALA, J. 


R. Ananthapadmanabhaiah, Appellant v. 
The Tahsildar (Executive Magistrate) T. 
Narsipura, Respondent. 


Writ Petn. No. 504 of 1979, Dj- 16-2-1981. 


Karnataka Court-fees and Suits Valuation 
Act (16 of 1958), S. 6 (3) and (4) and Sche- 
dule IH, Art, 11 (s) — Writ Proceedings Rules 
(Karnataka H. C), R. 7 — Writ petition — 
Court-fee — Debt Relief proceedings in re- 
spect of 10 mortgages — Relief refused by 
common order — Only one writ petition lies 
~~ Office nofe for payment of Rs. 900/- as 


deficit court-fee was rejected — The cause of 


action and the relief under the writ petition 
was only one. Order in W. P. No. 11630 of 
1978, Reversed. (Karnataka Debt Relief Act 
(25 of 1976), S. 3 (9); Karnataka H. C. Writ 
Proceedings Rules, R, 7; Constitution of 
India, Art. 226). : 

The application for declaring that the 
10 mortgages in favour of different persons 
stood redeemed under the provisions of the 
Karnataka Debt Relief Act, 1975 as the ap- 
plicant was a ‘debtor’ in terms of S. 3 (c) 
of the Act was dismissed by the Executive 
Magistrate. This writ petition was to chal- 
lenge that order and the mortgagees were 
impleaded as respondents 2 to 11. The office 
note required payment of Rs. 900/- as defi- 
cit court-fee on the ground that the causes 
of action in respect of each of the mort- 
gages and the reliefs claimed were distinct 
and separate. The petitioner also had a dis- 
tinct interest in respect of each item of tha 


DY/FY/C102/81/TVN 


28 Kant, 


property mortgaged separately with each of 
the respondents 2 to 11. In suppert of the 
above, Rule 7 of the Writ Proceedings Rules 
framed by the High Court under Art. 226 of 
the Constitution dealing with common or 
joint petitions and sub-sections (3) and (4) 
of S. 6 of Karnataka Court-fees and Suits 
Valuation Act providing for payment of 
aggregate amount of court-fee where the 
causes of action were distinct and separate 
and separate reliefs were claimed were relied 
upon. The order of the single Judge up- 
holding the office note was set aside holding 
that the court-fee payable on a writ petition 
was governed by Cl. (s) of Art. 11 in Sche- 
dule IJ of the Karnataka Court-fees and 
Suits Valuation Act, 1958 and a fixed court- 
fee of Rs. 100/- was payable on a writ peti- 
tion irrespective of the value of the subject 
. maiter thereof. Rule 7 of the Writ Pro- 
ceedings Rules relates to. common or joint 
petitions filed by several persons and not to 
the case of several petitions by the same 
person but based on several causes of action 
and praying for different reliefs based upon 
such causes of action. The Rule does not 
state whether in such circumstances a sepa- 
rate writ petition should be presented in re- 
spect of each cause of action or in respect 
of each relief sought for. Nor does that 
rule state what should be the court-fee pay- 
able if a single writ petition is presented 
based on distinct and separate causes of 
action and praying distinct and separate 
reliefs based on them. Even if sub-sec. (3) 
of Sec. 6 of the above Court-fees Act should 
be held attracted to writ petitions by reason 
of sub-section (4) thereof there was only 
one cause of action in the writ petition viz., 
the impugned order of the Executive Magis- 
trate holding that the petitioner was nota 
‘debtor’ in terms of the Debt Relief Act 
even though before the ‘authority the causes 
of action and reliefs prayed for might be 
several. AIR 1965 Mys 143, Distinguished; 
(1979) 2 Kant LJ 382 : AIR 1980 NOC 168 
(Kant), Foll.; Order in W. P. No. 11630 of 
1978 (Kant), Reversed. 

(Paras 7, 8, 10. 13, 15, 17) 


Cases Referred: Chronological Paras 
AIR 1980 NOC 168 (Kant): (1979) 2 Kant 
LYI 382 16 


AIR 1965 Mys 143:(1964) 1 Mys LJ 513 
9, J1 
5S. M. 


S. K. Venkataranga Iyengar. for 


Babu, for Appellant; R, P. Hiramath, Addl. 


Govt. Advocate., for Respondent. 

D. M. CHANDRASHEKHAR, C. J :— 
This appeal is from the ruling of Putia- 
swamy, J., regarding the court-fee payable 
in Writ Petition No. 11630 of 1978. The 


R. Ananthapadmanabhaiah v, Tahsildar (B.:M.) 


‘ sideration before the learned 
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petitioner therein bas presented this appeal. 
For the sake of convenience, he will herein- 
after be referred to as the petitioner. 

2. In the writ petition, the petitioner had 


impugned the order of the Tahsildar and 
Taluk Executive Magistrate, T. Narasipur 
(hereinafter referred to as ‘the Executive 


Magistrate’) dated 7-8-1978 rejecting his (the 
petitioner’s) application made under the 
Karnataka Debt Relief Act, 1976 (herein- 
after referred to as ‘the Act’). In that appli- 
cation, he had prayed for declaring the 
mortgages executed by him in favour of re- 
spondents 2 to 11 in the writ petition, as 
having stood redeemed and for putting him 
in possession of the morlgaged properties. 
The Executive Magistrate dismissed that ap- 
plication holding that he (the petitioner) was 
not a ‘debtor’ as defined in clause (ec) of 
Section 3 of the Act. 

3. The office of this Court has raised an 
objection that the court-fee of Ks. 100/-- 
paid on the writ petition, was not sufficient 
and that the petitioner had to pay deficient 
court-fee of Rs. 900/- because he had sought 
for relief in respect of [0 separate’ mortgage 
transactions with respondents 2 to I1 therein, 
that although the Executive Magistrate had 
passed a common order, the petitioner had a 
distinct interest in respect of each item of 
property mortgaged separately in favour of 
each of respondents 2 to I1 and that as 
such he had to pay separate court-fee in re- 
spect of each transaction with respondents 2 
to 1] separately. 

4. The office objection came up for con- 
single Judge 
who upheld it and directed the petitioner to 
pay the deficient court-fee of Rs. 900/- or 
to confine the writ petition to any one 
transaction only with one of  creditors-re- 
spondenits 2 to 11. 

5. Feeling aggrieved by that 
the learned single Judge, the petitioner 
presented this appeal, 

6- We issued notice to the learned Gov- 
ernment Advocate as a question of court- 
fee arises .in-this appeal. The learned Gov- 
ernment Advocate entered appearance and 
addressed arguments in support of the ruling 
of the learned single Judge. 

7. Court-fee payable on a writ petition, 
is governed by Cl. (s) of Art. 11 in Sch. M 
to the Karnataka Court-fees and Suits Valua- 
tion Act, 1958 (hereinafter referred to as 
‘the Court-fees Act’). That clause reads: 

(s) Petition to the High Court under Arti- 
cle 226 of the Constitution for a writ 
other than the writ of Habeas Corpus, or a 
petition under Art. 227 of the Constitution. 

— One hundred rupees, 
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&. Thus, it is seen that under ‘the Court- 
fees Act a fixed court-fee of Rs. 
payable on a writ petition irrespective of 
the value of the subject matter thereof. 


§. In holding that the court-fee of 
Rs. 100/- paid by the petitioner was not 
sufficient and that he was liable to pay a 
deficient court-fee of Rs. 900/-, the reason- 
ing of the learned single Judge was as fol- 
lows: 

“The claim made by the petitioner in re- 
spect of each creditor is separate and dis- 
tinct though the result may very much 
dépend on the status to be determined by 
the Magistrate. As to whether there was 
one application before the Magistrate and 
the same has been disposed of by one order 
cannot be decisive in examining the validity 


of the office objection ..... ccc. seres eee 


Rule 7 of the Rules (Writ Proceedings 
Rules, 1977) provides for the procedure to 
be followed in filing common petitions in- 
volving common questions of law and fact. 
That rule provides that several persons hav- 
ing similar but separate and distinct interests 
in the subject matter of controversy involv- 
ing common questions of law and fact may 
file a common petition which is equivalent 
to the filing of a separate writ petition by 
each of the petitioners, and each petitioner 


is required to pay separate court-fee as if 
ke has filed a separate writ petition ......... 
Pai aa In my view. the same is fhe 


position even when only one person files 
writ petitions against different persons with 
separate and distinct interests though they 
may involve common questions of law and 
fact . i 

The learned single Judge also relied on the 
decision of this Court in Mount Corporation 
v. Director of Industries and Commerce, 
(1964) 1 Mys LJ 513 : (AIR 1965 Mys 143). 


10. Rule 7 of the Writ Proceedings 
Rules, 1977 made by this Court under Arti- 
cle 226 of the Constitution deals with com- 
mon of joint petitions filed by several per- 
sons. But, that rule does not deal with 
petitions filed by same person but based 
upon different causes of action and praying 
for different reliefs based upon such causes 
of action. That rule also does not state 
whether in such circumstances a separate 
writ petition should be presented in respect 
of each cause of action or in respect of 
each relief sought for. -Nor does that rule 
state what should be the court-fee payable 
if a single writ petition is prescnted based 
-ion distinct and separate causes of action 
and praying distinct and separate reliefs 
based on them. There is no provision in the 
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Rules ‘expressly dealing 
We are unable to 
agree with the view taken by the learned 
single Judge that Rule 7 should be under- 
stood as providing that when a person files 
a writ petition against different persons hav- 
ing separate and distinct interests, such peti-| 
tion should be treated as equivalent to filing 
separate writ petition against each of those 
persons and that the court-fee payable on 
such petition should be the aggregate amount 
of court-fee which would be chargeable if 
separate petitions were presented in respect 
of each cause of action and against each of 
those persons. 


ii. The decision of this Court in Mount 
Corporation’s case (AIR 1965 Mys 143) 
deals with the joint petition by two or more 
petitioners, each claiming his own right and 
complaining of an individual injury. That 
decision also-does not deal with the ques- 
tion of one petitioner presenting a petition 
based on distinct and separate causes of 
action and claiming distinct and separate 
relief against several persons. Hence, that 
decision also cannot be of any assistance to 
ihe present case. ; 


12. The learned Government Advocate 
invited our attention to sub-sections (3) and 
(4) of S. 6 of the Court-fees Act. Those 
sub-sections read: 

(3) Where a suit embraces two or more 
distinct and different causes of action and 


Writ Proceedings 


separate reliefs are sought based on them, 
either alternatively or cumulatively, the 
plaint shall be chargeable with the aggre- 


gate amount of the fees with which plaints 
would be chargeable under this Act if sepa- 
tate suits were instituted in respect of the 
several causes of action — 

Provided that, where the causes of action 
in respect-of reliefs claimed alternatively 
against the same person arise out of the 
same transaction, the plaint shall be charge- 
able only with the highest of the fees 
chargeable on them, 


Nothing in this sub-section shall be deem- 
ed to affect any power conferred upon a 
Court under R. 6 of O. 11 of the Code of 


Civil Procedure, 1908 Care Act V of 
1908). 
(4) The provisions of this section shall 


apply mutatis mutandis to memoranda of 


appeals, applications, petitions and written 
statements. 
The learned Government Advocate argued 


that sub-section (4) of S. 6 of the Court-fees 
Act makes sub-section (3) of that section 
applicable to writ petitions also and that if 
a writ petition embraces two or more dis- 
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tinct and separate causes of action and 
separate reliefs are sought for based on 
such separate causes of action, the court-fee 
payable on the writ petition should be the 
aggregate amount of the court-fee payable 
if a separate writ petition had been present- 
ed in respect of each cause of action or in 
respect of separate relief against each person. 

13. In the present case, what has been 
impugned in the writ petition, is the order 
of the Executive Magistrate. Even if the 
concept of cause of action should be im- 
ported into writ petitions, the cause of action 
in the present writ petition, is the passing 
of the impugned order by the Executive 
Magistrate and the main relief sought for in 
the writ petition, is quashing of that order. 
The other .relief, namely, issuing a manda- 
mus to the Executive Magistrate to dispose 
of the petitioner’s application in accordance 
with law, is only a consequential relief. As- 
suming for sake of argument that sub-sec- 
tion (3) of Section 6 of the Court-fees Act, 
is applicable to petitions under Art. 226 of 
the Constitution, that sub-section has no ap- 
plication to’ the present writ petition. because 
there is only one cause of action therein and 
only one main relief is sought for therein. 

14. However, the learned Government 
Advocate argued that the petitioner’s ten dis- 
tinct and separate transactions with respon- 
dents 2 to 11 separately, should be regarded 
as constituting ten distinct and separate 
causes of action in the writ petition and that 
the relief sought for in the writ petition 
should also be regarded as being ten distinct 
and separate reliefs in respect of those ten 
distinct and separate transactions and that 
hence sub-section (3) of Section 6 was at- 
tracted. 

15. Even if ten distinct and separate 
transactions between the petitioner and re- 
spondents 2 to 11 constituted distinct and 
separate causes of action for the application 
made by the petitioner before the Executive 
Magistrate and ten distinct and separate re- 
liefs against those respondents were sought 
for in that application, so far as the writ peti- 
tion is concerned there is only one cause of 
action, namely, passing of the impugned 
order by the Executive Magistrate, and seek: 
ing only one main relief based on such cause 
of action. Hence, there is no liability to pay 
anything more than the court-fee payable on 
one writ petition only. 

16. The view we have taken, was also the 
view taken in Vittal v. Land Tribunal, (1979) 
2 Kant LJ 382: (AIR 1980 NOC 168 
(Kant)) decided by one of us (Venkata- 
chala, J). There, in a writ petition the peti- 
tioner had impugned the common order of 
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a Land Tribunal made on rival applications 
of 3 persons under S, 48-A of the Karnataka 
Land Reforms Act, 1961, each claiming to, be 
the tenant of the same land belonging to the 
writ petitioner. Those applications were 
clubbed together and were disposed of by 
the Land Tribunal by its common order 
which had been impugned in that writ peti- 
tion. The question arose there, whether the 
petitioner had to present three separate writ 
petitions against those three applicants or 
pay on one writ petition the aggregate amount 
of court-fee which would have been paid if 
three separate writ petitions had been pre- 
sented. It was held that a single petition 
was maintainable and the court-fee payable 
thereon was only Rs. 100. The office objec- 
tion that a court-fee of Rs. 300 was payable 
on the writ petition, was overruled. 

17. We are unable to agree with the 
ruling of the learned single Judge that the 
petitioner has to pay Rs. 900 as deficient 
court-fee or confine his writ petition to any 
one creditor respondent. 

18. In the result, we allow this appeal, 
reverse the ruling of the learned single Judge, 
overrule the office objection that the peti- 
tioner should pay a further sum of Rs. 900 
as deficient court-fee and direct the office of 
this Court to register the writ petition, num- 
ber it and to post it for preliminary hearing. 

19. In this appeal, parties will bear their 
own costs, 

Appeal allowed. 
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G. N. SABHAHIT AND 
P. A. KULKARNI, JJ. 


Basappa and another, Appellants v. K. H. 
Sreenivasa Reddy and others, Respondents. 

Misc, First Appeals Nos. 259 and 260 of 
1980, D/- 19-6-1981. 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-4 — Claims petition — It is not a 
plaint — Strict rules of pleadings in Civil 
P. C. cannot be invoked in considering claim 
petition. AIR 1967 Mys 11, (1971) 1 Mys LJ 
$6 and AIR 1970 Bom 337, Rel. on. 

(Para 15) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A (3) — Limitation — If claim ap- 
plication is made in time addition of neces- 
sary parties could be made later. (Limifa- 
tion Act (1963), S. 21 (1), Proviso). 

(Para 20) 

(©) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A —- Compensation for loss of con- 
sortium — Death of wife — Husband is 
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entitled for loss of consortium: till date of his 
remarriage — He is also entitled for amount 
that he will have fo spend on care and pro- 
tection of minor children of deceased. 


(Para 28) 
Cases Referred: Chronological Paras 
(1971) 1 Mys LJ 86 16 
AIR 1970 Bom 337 17 


AIR 1967 Mys 11 : 1967 Cri LJ 216 14 

S. Vijayashankar, for Appellants in both 
Appeals; T. R. Rangaraju (for Nos. 1 and 2), 
B. V. Acharya (for No. 3) and C. M. 
Desai (for No. 5), for Respondents in both 
Appeals. 

SABHAHIT, ¥.:— These two appeals arise 
out of a common judgment and awards dated 
7-12-1978 passed by the Member, Motor Ac- 
cidents Claims Tribunal, Chickmangalur in 
(MVC) Cases Nos. 6 and 9 of 1978, on his 
file, dismissing the two petitions. 

2. The deceased in Miscellaneous (MVC) 
Case No. 6 of 1978 and the injured in Mis- 
cellaneous (MVC) Case No. 9 of 1978 were 
travelling on 17-8-1977 at about 2.00 P. M. 
in bus bearing Registration No. MYS 6418 
belonging to respondent 1 and driven by 
respondent 2 in the petition. When the bus 
was going.on its proper side, a ‘KSRTC’ bus 
dashed against the said bus as a result of 
which Smt. Sharadamma and Shri Mallesh» 
appa, the passengers in the private bus, sus- 
tained injuries. Smt. Sharadamma died 
as a result of the „injuries sustained. 
Shri Malleshappa, the injured, sustained 
fracture of the right collar bone. The hus- 
band of deceased Smt. Sharadamma instituted 
Miscellaneous (MVC) Case No. 6 of 1978 
claiming compensation of Rs. 50,000/- from 
the respondents viz., the owner, the driver 
and the insurer of the private bus. Similarly, 
the injured person viz., Shri Malleshappa 
claimed compensation of Rs. 55,000/- from 
the same respondents. 

3. The original respondents resisted the 
claim and submitted that the negligence was 
not proved on the part of the driver of the 
private bus but it was the ‘KSRTC’ bus that 
came and dashed against the private bus and, 
as such, the accident was the result of the 
rash and negligent driving of the ‘KSRTC’ 
bus by its driver. Subsequently, the driver 
and the owner of the ‘KSRTC’ bus were 
made as parties viz., respondents 4 and 5. 
They also filed their written statement deny- 
ing their liability. 

4. The Tribunal raised the following issues 
as arising from the pleadings in M. C. (MVC) 
No. 6 of 1978: 

(1) Whether the petitioner proves that 
Sharadamma died òn 17-8-1977 ai about 2.00 
P. M. un account of the rash and negligent 
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driving of the bus bearing Registration No. 
MYS 6418 near the Eastern Toll Gate on 
B. H. Road at Tarikere? 

(2) Whether respondents 1 and 2 prove 
that the accident was- due to the rash and 
negligent driving of the bus bearing Registra- 
tion No MYF 4789 by one Siddappa and 
dashing against the bus bearing Registration 
No. MYS 6418, which was parked near Kodi 
Camp on B. H. Road at Tarikere? 

(3) To what compensation and from whom 
the petitioner is entitled ? 

The following additional issues were also 
raised by the Tribunal : 

(1) Is the claim against ‘KSRTC’ not main- 
tainable for reasons stated in para 2 of the 
objection statement filed by additional respon- 
dent 2? 

(2) Is the claim barred by limitation 
against the said respondent ? 

5. The Tribunal raised the following issues 
as arising from the pleadings in M. C. (MVC) 
No. 9 of 1978: 

(1) Whether the petitioner proves that he 
sustained fracture of the right hand due to 
the rash and negligent driving of the bus 
bearing Registration No. MYS 6418 by re- 
spondent 1 on 17-8-1977 at about 2.00 P. M. 
near the Eastern Toll Gate on B. H. Road 
at Tarikere and dashing it against the 
‘KSRTC’ bus? 

(2) Whether respondents 1 and 2 prove 
that the accident occurred on account of the 
rash and negligent driving of the bus bear- 
ing Registration No. MYF 4789 by one 
Siddappa and dashing against the bus 
MYS 6418 which was parked near Kodi 
Camp on B. H. Road, Tarikere Town? 

(3) To what compensation and from whom 
the petitioner is entitled to? 

The following additional issues were alzo 
raised by the Tribunal: 

(1) Is the claim against respondent 2 
‘KSRTC not maintainable for reasons stated 
in para 2 of the objection statement of the 
said respondent ? 

(2) Is the claim against the said respondent 
barred by time? 

6. Both the claim .petitions were heard 
together as the claims arose from the same 
accident and the Tribunal recorded evidence 
and proceeded to pass a common judgment. 

7. During hearing, the claimants examined 
P. Ws. 1 to 4 and got marked Exhibits P-1 
to P-3. No evidence was adduced on behalf 
of the respondents. 

8. Fhe Tribunal, appreciating the evidence 
on record, held that the accident was the re- 
sult of the rash and negligent driving of the 
‘KSRTC’ bus by its driver. But, since the 
owner and the driver of the ‘KSRTC’ bus 
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were not added in the first instance, it pro- 
ceeded to dismiss the claims in the two claim 
petitions as barred by time. Aggrieved by 
the said common judgment. the present ap- 
peals are filed by the claimants. 

$. The learned Counsel appearing for the 
claimants strenuously urged that the Claims 
Tribunal could not dismiss the petitions 
having held that the ‘KSRTC’ bus-driver was 
responsible for the accident by driving the 
said bus in a rash and negligent manner. He 
submitted that compensation should have 
been awarded against the owner and the 
driver of the ‘KSRTC’ bus. 

10. As against that, the learned counsel 
appearing for the contending respondents 
argued supporting the judgment passed by 
the Tribunal. 

11. The points, therefore, that arise for 
our consideration in these appeals are: 

(1) Whether the Tribunal was justified in 
holding that compensation could not be 
awarded against the owner and the driver of 
the ‘KSRTC’ bus because they were not add- 
ed in the original petition and compensation 
was not claimed against them? 

(2) Whether the Tribunal was justified in 
holding that the claim against the owner and 
the driver of the ‘KSRTC’ bus was barred 
by limitation as they were added later on? 

(3) If not, what is the compensation to 
which the claimants are entitled? 

12. In para 10 of the judgment, the Tri- 
bunal has observed thus: 

« . .. .. It is clear that the evidence ad- 
duced by the petitioners is in direct conflict 
with the allegations contained in the petition 
regarding the manner in which the accident 
occurred in that according to the allegations 
in the petition. the accident was due to rash 
and negligent driving of the bus MYS 6418 
by the second respondent and dashing against 
K. S. R. T. C. bus that was coming from the 
opposite direction, while the evidence adduced 
is to the effect that the K. S. R. T. C. bus 
that came from the opposite direction came 
in speed and dashed against Reddy bus that 
was going on the left side of the road. Thus, 
in view of this variance between the pleading 
and the proof, it is not possible to hold that 
the petitioners have established that there 
was rashness or negligence on the part of the 
second respondent in driving the vehicle at 
the material place, and the rash and negligent 
act of the second respondent was responsible 
for causing the death of Sharadamma an 
PW 4 Malleshappa sustaining fracture of the 
right hand. Hence. my finding on these two 
issues is in the negative.” 

Again. in para 12 of the judgment, the Tri- 
bunal has observed thus: 
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“Under this issue, the point that arises for 
consideration is: Whether the petition is not 
maintainable against respondents 4 and 5. 
The contention of respondents 4 and 5 is that 
even according to the allegations in the peti- 
tion filed by the petitioners, the accident was 
due to the rash and negligent driving of the 
bus by the second respondent and the said 
bus colliding with K. S. R. T. C. bus and, 


_therefore, the petitions claiming compensation 


are not maintainable against respondents 4 
and 5. In view of the specific allegations 
contained in the petitions that the accident 
occurred on account of the rash and negligent 
driving of the bus MYS 6418 by the second 
respondent and dashing against the K.S.R.T.C. 
bus that was coming from the opposite direct- 
tion, the contention of respondents 4 and 5 
that the petitions are not maintainable against 
them is well-founded.. .. ...” 


Again, in para 13 of the judgment, the Tri- 
bunal has observed thus: 


PENET, Hence, the petitions filed beyond 
the prescribed period of six months against 
respondents 4 and 5 are clearly barred by 
limitation.” 

43. The learned Member of the Clatms 
Tribunal refers to the application for implead- 
ing respondents 4 and 5 viz., the owner and 
the driver of the ‘KSRTC’ bus in question. 
The claim petitions were disallowed by the 
Tribunal on the grounds that in the petitions 
the claimants averred that the accident was 
due to the rash and negligent driving of 
Reddy bus bearing Registration No. MYS 
6418: but there was variance in pleading and 
proof inasmuch as the evidence adduced was 
in proof of the fact that actionable negligence 
was on the part of the driver of the ‘KSRTC’ 
bus and that the application for impleading 
respondents 4 and 5 was given beyond the 
prescribed time and further that no sufficient 
explanation was offered for condoning the 
delay. 

14. We shall first advert to the first 
ground on which the Tribunal proceeded to 
dismiss the petitions viz., there is variance 
between pleading and proof. This Court in 
an old case reported in the case of Seeth- 
amma v. Benedict D’Sa, (AIR 1967 Mys 11) 
criticised the form prescribed for claiming 
compensation and observed (at p. 13): 

* o.. ... So the prescribed form is a poor 
substitute for a plaint and there can be no 


rational reason for insistence on a pleading 
through its columns. A claim for compensa- 
tion for death or injury which should be sup- 
ported by a statement and proof of facts 
which create a right to it, should be allowed 
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to be made through a properly prepared plead- 
ing such. as a plaint produced before the 
ordinary Courts, and, not through the obscure 
columns -of an imperfect form such as the 
one prescribed by the Rules... ... 1... 0... 
(Emphasis added) 


15. Therefore, it is obvious that the strict 
Rules of Pleading contained in the Civil P.C. 
cannot be invoked while considering a claim 
petition. The petition is not a plaint. It does 
not provide for ‘Prayer’ in a separate column. 
Hence, there is no rational basis to apply the 
doctrine of variance between pleadings and 
proof, 


16. This Court, in a Division Bench deci- 
sion, in the case of M. Krishnappa v. Mad- 
ras Motor and General Insurance Co., (1971) 
1 Mys LJ 86 has further observed thus: 


“The form prescribed under the Motor 
Vehicles Rules for a claim to the Tribunal 
appears inadequate and misleading. The 
form does not provide for different heads in 
respect of which compensation is claimable. 
.. -> « Therefore, the form should not be 


treated like a plaint.and if any claim for 


compensation has. been made, it is for the 
Tribunal to find out what compensation 
should be awarded on all heads for which 
the opposite party is responsible.” 

(Emphasis added) 


17. This Court relied upon approvingly 
on a decision of the Bombay High Court 
rendered by a Division Bench, in the case of 
Bessarlal Laxmichand v. Motor Accidents 
Claims Tribunal, Gréater Bombay, (AIR 1970 
‘Bom 337). In that case, analysing the rel- 
evant sections, their Lordships have observed 
hat it is for the Tribunal to find out the 
names of the relevant parties and issue notices 
to them and that the proceeding before the 
Tribunal cannot be treated as a suit before 
a regularly constituted Civil Court. Thus, 
the Tribunal was not justified in applying the 
strict procedure and Rules of Pleadings ap- 
plicable toʻa suit in considering the claim 
petitions. 


18. Besides, it.is for the Tribunal to find 
out actionable negligence on the part of a 
particular respondent. The opinion of a 
claimant is not decisive of the fact. The 
Tribunal has to appreciate the entire evi 
dence on record and has to come to the con- 
clusion as to who is negligent. The finding 
on negligence has to be given by the Court” 
and not by a party or a witness. The opinion 
of a party or a witness in that behalf has no 
legal relevance. It is the finding of the Tri- 


bunal on appreciation of evidence. that be- 


ate s 
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comes decisive. Respondents 4 and 5 were 
given opportunity to contest and it is on full 
hearing that the Tribunal has oe its 
finding. 


19. In the instant cases, the claimants 
have added respondents 4 and 5 after the ob- 
jection statement of original respondents 1 
to 3 was filed as they took up the contention 
that the negligence was on the part of the 
driver of the ‘KSRTC’ bus and, thereafter, 
the owner and the driver of the KSRTC bus 
filed their objection statement and they have 
participated in the proceeding. À specific 


- issue is raised by the Tribunal in that behalf. 


Appreciating the entire evidence on record, 
adduced both by the claimants as also by the 
respondents, the Tribunal has recorded its 
finding that the negligence in causing the ac- 
cident was on the part of the driver of the 
‘KSRTC’ bus. Hence, the Tribunal ought to 
have pursued its own finding and given relief 
to the claimants on the basis of its own find- 
ing about actionable negligence. 


20. There is no substance in the conten- 
tion that respondents 4 and 5 were added as 
parties beyond the period of limitation. 
Limitation is prescribed for instituting a peti- 
tion. When once the petition is instituted in 
time with some of the relevant parties, addi- 
tion of necessary parties could be made 
later. Besides, under the Rules, it is the 
duty of the Tribunal to add and issue notices 
to necessary parties, (vide: R, 346). 


21. In fact, the Bombay decision, which 
is approved in the aforesaid decision of this 
Court, -as cited earlier, would clearly show 
that the responsibility lies on the Tribunal to 
add the necessary parties after making neces- 
Sary investigation. That being so, the Tri- 
bunal was not correct in saying that respon- 
dents 4 and 5 were added beyond the period 
of limitation and hence, the claim against 
them was barred by time. 


22. Moreover, under proviso to sub-sec- 
tion (1) of Section 21 of the Limitation Act 
(1963), Court has the power to direct that the 
suit as regards newly added defendants shall 
be deeńmed to have been instituted on an 
earlier date within time. The proviso reads: 


“Provided that where the Court is satisfied 
that the omission to include a new plaintiff 
or defendant was due to a mistake made in 
good faith, it may direct that the suit as re- 
gards such plaintiff or defendant shall be 
deemed. to have been ' instituted on any 
earlier date.” 


23. Normally, as stated in Section 21 (i) 


of ‘the Limitation Act (1963), suit against a 
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newly l added party should be deemed to have 
been instituted as on the date of his being 
added; proviso speaks of an exception. 


24. The facts of the present cases would 
bring the adding of respondents 4 and 5. ob- 
viously under the proviso as their not add- 
ing earlier was manifestly due to a mistaken 
belief in good faith that actionable negligence 
was on the part of the driver of the Reddy 
Bus; and, hence, the Tribunal ought to have 
beld that the claim against them was deemed 
to be within time. 

25. The Tribunal, moreover, has tha 
power to condone the delay even if it is to 
be construed that they should have been add- 
ed within six months. The claimants bona 
fide believed that the accident was the result 
of rash and negligent driving of the Reddy 
Bus by its driver. In that view, they did not 
add the owner and the driver of the 
‘KSRTC’ bus. But, when the owner and the 
driver of the said Reddy bus took up the 
contention that it was.the driver of the 
'KSRTCŒ bus who was rash and negligent 
and it was he who was responsible for causing 
the accident, they immediately applied for 
adding the owner and the driver of the 
‘KSRTC’ bus, giving reasons to condone the 
delay. In the circumstances, it was the duty 
of the Tribunal to condone the delay, if any, 
in adding respondents 4 and 5 as parties. 


26. In the instant cases, the Tribunal has 
allowed respondents 4 and 5 to be made as 
parties, has taken their objection statement, 
has allowed them to adduce evidence and it 
is only at the time of writing the judgment 
that it has thought that their addition as paT- 
ties was barred by time, which, is rather a 
strange procedure adopted by the Tribunal. 


27. In the circumstances, we are unable 
to bring overselves to agree with the finding 
of the Tribunal that the claim against respon» 
dents 4 and 5 is barred by time. That being 


so, we are constrained to hold that compen-. 


sation to the claimants has to be awarded 
against respondents 4 and 5. 


28. That leads-us to the question of 
quantum of compensation to which the 
claimants in each case are entitled. We will 
first advert to Miscellaneous (MVC) Case 
No. 6-of 1978 in which the husband of 
Sharadamma has claimed compensation for 
the death of Sharadamma in the accident. 
Sharadamma was aged about 24 years at the 
time of her death by accident. It is further 
in evidence that she was pregnant. As she 
was killed in the accident, the husband lost 
the services of his wife, lost consortium and 
has claimed compensation of Rs. 50,000/-. It 
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is also in evidence that by the time the peti- 
tion came up for evidence, the husband of 
the said Sharadamma had re-married ip 
May 1978. Therefore, it was submitted be- 
fore us that the question of loss of consor- 
tium and loss of services of the wife, are no 
longer available to the claimant. It is, how- 
ever, on record that deceased Sharadamma 
has left behind her, two minor children. Jt 
may be that the husband has got another 
wife; but the children cannot have another 
mother. They would, after all, have a step- 
mother and the treatment by a step-mother 
has become proverbial in Hindu Society. 
Therefore, it would be necessary for the hus- 
band to make arrangements for the proper 
care and protection of his minor children by 
engaging the services of at least a maid till 
the children attain the age of discretion. 
Therefore, the husband would be entitled to 
compensation for the loss of consortium for 
about ten months till he re-married and he 
would also be entitled for compensation for 
the amount that he is likely to spend for the 
care and protection of the minor children of 
deceased Sharadamma. Having regard to 
these, we think it proper to award compensa- 
tion of Rs. 10,000/-. He is also entitled for 
compensation for the loss to the estate of 
the deceased at Rs. 5,000/-. Together, there- 
fore, we hold that the claimant is entitled for 
compensation of Rs. 15,000/-, together with 
interest thereon at 6% per annum from the 
date of petition till payment. Hence, Mis- 
cellaneous First Appeal No. 259 of 1980 is 
entitled to succeed in part. 


29. Adverting now to the claim made in 
Miscellaneous (MVC) Case No. 9 of 1978, it 
is on record that the injured/claimant suffer- 
ed fracture of the right collar bone. The 
Doctor in the case is not examined. The 
claimant has stated as a witness before the 
Tribunal that he is not able to freely move 
his right hand and write on the black-board. 
He is a Teacher by profession. The evidence 
shows that his services are continued. Hence, 
there is no substance in his say that he can- 
not write in the black-board. Since there is 
no evidence of the Doctor about any dis- 
ability, compensation has to be awarded only 
for pain and suffering. Having regard to 
the nature of the injury and pain and agony 
suffered, we deem it just and proper to award 
him Rs. 3,000/-, instead of Rs. 1,500/- as pro- 
posed by the Tribunal. 


39. In the result, therefore, Miscellaneous 
First Appeal No. 259 of 1980 is partly allow- 
ed. The claimant is awarded Rs. 15,000/- 
along with interest at 6% per annum from 
the date of petition till payment as also tha 
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costs of the proceedings throughout from 
respondents 4 and 5 who shall pay the same 
to him. 


Miscellaneous First Appeal No. 260 of 1980 
is also partly allowed. The compensation 
proposed by the Tribunal at Rs. 1,500/- is 
enhanced to Rs. 3,000/- and we award the 
same to the claimant, along with interest at 
6% per annum from the date of petition till 
payment as also the costs of the proceedings 
throughout from respondents 4 and 5. 


Ordered accordingly. 
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Mahammad -Iqbal Dastagirsaþ 
others, Petitioners v. Mohamadgous 
Lalamiya Sangollj and others, Respon- 
dents. 

Civil Revn. Petn. No. 302 of 1979, D/- 
31-8-1981. 


Karnataka Rent Contro} Act (22 of 
1961), Ss. 43 (3) and 29 (4) and S. 21 (1) 
(b) — Claim for relief under — Tenant 
disputing existence of relationship be- 
tween parties as landlord and tenant — 
Such issue cannot þe decided by court as 
preliminary issue. (Civil P. C. (1908). 
8. iż, R. 2). i 


Where a tenant in the proceeding 
under S. 21 (1) (h) disputed the existence 
of relationship between the parties as 
landlord and tenant, on the application 
of the applicant. whọ claimed to be the 
landlord asking for interim relief like 
the one under S. 43 (3) or under S. 29 (4) 
of the Act, it would be obligatory on the 
court to decide. whether there existed 
such status between the parties as land- 
lord and tenant before making any order 
granting such relief. Without deciding 
that if the court proceeds to make any 
order, that would be without jurisdiction. 
Merely because the court has to decide 
the issue involving the status between 
the parties as landlord and tenant before 
proceeding to give further relief it does 
not mean that such an issue should be 
set down and tried as a preliminary 
issue. Therefore, merely because the ten- 
ant, during the proceeding, raised a dis- 
pute of existence of such relationship 
between the parties, it would not be ob- 
ligatory On the court to raise and decide 
it as a preliminary issue before proceed- 
ing to enquire into the application whe- 
ther it is under S. 21 or under any other 
E Fr cea RAS RR Re ON S OR ae ieai 
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provisions of the Act, particularly when 
no provision to that effect has been made 
in the Act. Case law’ discussed. 
(Para 7) 
The issue regarding the status as land- 
lord and tenant between the parties is 
essentially an issue of fact, and evidence 
is required to be adduced to establish 
the existence of such relationship be- 
tween the parties. Though a decision on 
that issue, one way or the other, either 
may give or take away the jurisdiction 
of the court, yet the fact that that is an 
issue involving jurisdictional] fact is not 
by itself sufficient for the court to try 
such issue as a preliminary issue, inas- 
much as an issue requiring evidence is 
not a preminary issue, that could be so 
tried under O. 14, R. 2 C. P. C. The 
court in such proceedings, arising under 
the Act, should not try such issue of 
mixed question of law and fact as a pre- 
liminary issue to avoid lop-sideq and 
piecemeal decision necessitating an 
order of remand by the revisional court 
disagreeing with such decision, which re- 
Sults in protraction of litigation. 
(Faras 9, 10) 


Cases Referred: Chronologica] Paras 
AIR 1974 Mys 46: (1973) 2 Mys LJ 206: 
1973 Ren CJ 744 . 7 
(1974) C. R. P. No. 985 of 1974, D/- 7-8- 
1974 (Kant). Kargupikar v. Kulkarni 8 
AIR 1973 Mys 129: (1973) 1 Mys LJ 77: 
1973 Ren CJ 661 7 
(1971) 2 Mys LJ 370: 1972 Ren CJ 13 7 
(1971) C. R. P. No. 44 of 1969, D/- 25-2- 


1971 (Mys) 7 
(1965) 1 Mys LJ 257 7 
(1965) 1 Mys LJ 560 7 


AIR 1964 SC 497:1968 All LJ 1068: 
66 Pun LR 115 8 
N. A. Mandagi, for Petitioners: R. U. 

Goulay, for Respondents. 


ORDER :— This revision filed under 
S. 115 of the Civil P. Œ. is directed. 
against the order dated 27-10-1978 pass- 
ed by the II Additional District Judge, 
Belgaum, in H. R. C. R. P. No. 46 of 1978, 
on the file of his Court, whereby in re- 
versaj of the order dated 5-7-1978 passed 
by the’] Additional Munsiff, Belgaum, 
on]. A. I. in H. R. C. No. 258 of 1977, 
he has directed the Munsiff, to hear and 
decide the question relating to the rela- 
tionship of the parties as landlord and 
tenant asapreliminary issue and then to 
hear the parties on the merits of the case. 

2 The question of law that arises for 
decision jn this revision is, whether in a 
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proceeding for eviction instituted under 
the Karnataka Rent Control] Act, 
where the respondent disputes the exist- 
ence of relationship as landlord and ten- 
ant between the applicant and the re- 
spondent, it is necessary to decide the 
issue regarding the existence of such 
relationship as landlord and tenant as a 
preliminary issue. 

3. The question arises in this way. 
The four petitioners, who are related 
among themselves as full brothers, made 
an application under S. 21 (1) (h) of the 
Karnataka Rent Contro] Act, hereinafter 
referred to as the Act, for possession of 
the premises in occupation of the re- 
spondents alleging, inter alia, that they 
were .owners and landlords of the pre- 
mises. ang the respondents were their 
tenants and they required the premises 
in question reasonably and bona fide for 
their personal use and occupation. 
The respondents though admitted, they 
were tenants in possession of the pre- 
mises, denied either that the petitioners 
were the owners or there existed such a 
relationship as landlords and tenants be- 
tween the petitioners and the respcn- 
dents. They also denied even that the 
petitioners required the premises reason- 
ably and bona fide for their persona] use 
and occupation. À 

4. When the case was set down for 
enquiry, respondent-] made I. A. I. to 
frame an issue to the effect whether the 
petitioners prove that respondent No. 1 
is their tenant of the petition premises 
and requested to decide the said issue as 
a preliminary issue before proceeding to 
record the evidence in the case. The peti- 
tioners opposed the application on the 
ground that there was no necessity to 
frame such an issue and decide it as pre- 
liminary issue and that the same could 
be tried along with the other issues aris- 
ing in the case to avoid multiplicity of 
proceedings. 

5. After hearing the counse] appear- 
ing for the parties, the learned Munsiff 
being of the view that unless the statute 
vested the power to decide the existence 
Of such relationship as landlord and 
tenant between the parties in any other 
authority, the Court having jurisdiction 
under the Act could decide the issue 
along with the other issues in the ab- 
sence Of any provision in the Act to raise 
and decide such issue as a preliminary 
issue, and, accordingly, he directed that 
the issue as sought for be raised and 
heard ‘along with the: merits of the case. 
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Being aggrieved by the said order when 
the 1st respondent approached the Dis- 
trict Judge in revision under 5.50 of the 
Act, the learned District Judge, taking 
into consideration the provisions con- 
tained in O. 14, R. 2 of the Civil P. C. 
and being of the view that the issue 
necessarily involved jurisdictional factor 
and, therefore, it had to be decided as a 
preliminary issue, directed to decide the | 
issue touching the relationship as a pre- 

liminary issue. 


6. The contention of Mr. N. A. 
Mandagi, learned counse] appearing for 
the petitioners, is: even though in a ‘pro- 
ceeding instituted under the Karnataka 
Rent Contro] Act, 1961, where the exist- 
ence of relationship between the parties 
as landlord and tenant is disputeq and 
the question relating to such relationship 
between the parties ‘involves a jurisdic- 
tional] fact. on the finding of which alone 
the Rent Court will have jurisdiction to 
decide the dispute between the parties, 
yet, in the absence of any provision made 
in the Act requiring the Court to hear 
the question as a prelimimary issue, the 
Musiff was perfectly justified not to. 
hear it as preliminary issue and leaving 
it to be decided along with other issues 
involved in the dispute between the par- 
ties and the District Judge, had commit- 
ted a materia] error and irregularity in 
setting aside the. order passed by the 
Mumsiff and directing him to hear the 
question regarding the existence of rela- 
tionship between the parties as landlord 
ang tenant, as a preliminary issue. Mr. 
R. U. Goulay, learned counsel appearing 
for the respondents, on the other hand, 
relying upon the provisions contained in 
O. 14. R. 2 C. P. C., supported the view 
taken by the learned District Judge. 

7. There is no doubt and it cannot 
also be disputed that the Munsiff func- 
tioning under the Act is not an ordinary 
Civil Court of general jurisdiction, but 
a tribunal of limited jurisdiction, and 
he exercises limited jurisdiction for the 
purpose of the Act under which he func- 
tions and existence of such relationship 
as landlord and tenant between the par- 
ties is a pre-requisite condition and 
where the applicant comes asserting the 
existence of such relationship and the 
respondent disputes the existence of such 
relationship, then the Munsiff has to de- 
cide that jurisdictional fact, in the ab- 
sence of which he will have no jurisdic- 
tion to decide the dispute arising under. 


: the Act. While the avermént made in the. 


1982 


application regarding the existence of 
such rèlationship as landlord and tenant 
between the parties is ordinarily suffi- 
cient for the Court-to entertain the ap- 


plication made under the provisions of 


- the Act, but where the existence of such 
relationship is disputed by the 
dent, it becomes necessary to decide the 
existence of such relationship as a juris- 
dictiona] fact. This is also the view taken 
by this Court in .the case of Venkataram 
v. Seshagiri Rao, ( (1965) 1 Mys LJ 560). 
That was a case arising under S. 21 of 
the Mysore House Rent Contro) Act, 
1951, where the respondents claiming to 
be the landlord of the petitioner brought 
an action, for eviction and the existence 
of such relationship ag landlord and ten- 
ant between the parties, was disputed. 
During the pendency of the proceedings 
an application was made for a direction 
being issued to the tenant to deposit rents 
wx the Court and the Court, accordingly, 


passed an Order directing the tenant to 


deposit certain sums as rent. The tenant 
without depositing the sum made an ap- 
plication for granting time to make the 
deposit. That application was dismissed. 
When the tenant approached the High 
Court in revision, it was contended that 
the tenant had disputed the status claim- 
ed by the respondents as Jandlords and 
without -deciding that dispute the Court 
below had committed a materia] error in 
proceeding with the matter, inasmuch 
as that amounted to the Court proceed- 
ing with the case without jurisdiction. 
Narayana Pai, J., as he then was, up- 
held the contention and observed: 


“There is not and cannot be any dis- 
pute before me that the Munsiff fune- 
tioning under the Mysore House Rent 
and Accommodation Contro] Act is not 
an ordinary Civil Court of genera] juris- 
diction, but a tribunal of limited juris- 
diction, the scope of which is defined by 
the special Act - under which he func- 
tions. The principal purpose of that Act 
is briefly to control the relationship be- 
tween landlords and tenants in respect of 
buildings, hotels and lodging houses. 
Unless the subject-matter of the pro- 
ceeding is a dispute relating to a lease 
of a building, hote] or lodging house and 
unless the parties to the proceeding are 
landlord and tenant in respect of such 
building, hote] or lodging house. the tri- 
bunals and authorities functioning under 
the statute would have mo jurisdiction to 
exercise any of the powers conferred on 
them by that statute. In other words, the 
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existence of such relationship of landlord 
and tenant in respect of a house, hotel 
or lodging house is a jurisdictiona] fact, 
in the absence of which the Munsiff 
would have no jurisdiction to function 
under the statute. When the existence of 
that jurisdictiona] fact is questioned, un- 
less the statute vests in some other au- 
thority the power to decide upon the 
existence or otherwise of that jurisdic- 
tional fact, it is wel] established that it 
is the duty of the tribunal] itself to de- 
cide whether the jurisdictional fact 
exists, subject no doubt to correction by 
the High Court in the event of its com- 
mitting an error jn deciding that ques- 
tion.” 


That is a leading case so far as this 
Court is concerned and has been fol- 
lowed subsequently in various decisions 
of this Court. In the case of Y. N. Nara- 
yana Rai v. A. C. Appaji Rao, ( (1971) 2 
Mys LJ 370) where an application for 
eviction was made on several grounds 
under the Act, the respondent-tenant 
took the contention that the property 
which is the subject-matter of the lease 
was an agricultural holding and not a 
premises as defined under the Act and 
the proceedings initiated for eviction 
under the Act and the provisions of the 
Act are not maintainable. The tenant re- 
quested the Court to raise preliminary 
issue to that effect and the Court took 
the view, ag in the case on hand, thatit 
would be inappropriate to decide the 
matter tentatively as the Act also did 
not envisage preliminary hearing on any 
point. The landlord then applied for an 
order under S. 29 of the Act to direct the 
tenant to deposit the rents and the Court, 
accordingly, proceeded to make an order 
directing the tenant to deposit the ar- 
rears of rent. When the tenant failed to 
make the deposit, the Court also pro- 
ceeded to make an order stopping fur- 
ther proceedings and directed the tenant 
to give possession. While challenging the 
correctness of that order of eviction in 
the revision before this Court. the cor- 
rectness of the earlier order made by 
the Court directing the tenant to deposit 
the arrears was challenged. Following 
the decision in Venkataram v. Seshagiri, 
Rao, cited supra, this Court held that the 
Court deciding a case under the Rent 
Control Act has to decide whether the 
lease in the case is a lease cf premises as 
defined under S. 3 (n) of the Act and un- 
less a‘determination is. made, it has no 
jurisdiction to’ go further in the matter. 
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During the course of the judgment in the 
Said case, referring to the decisions in 
the case of M. B. Tambakad v. B. S. 
Honkan ((1965) 1 Mys LJ 257) and C.R.P. 
44 of 1969, D/- 25-2-1971, the following 
was quoted with approval:— 


“S. 21 of the Act provides for obtain- 
ing the eviction of a tenant on a peti- 
tion filed by the landlord against the 
tenant on any of the grounds specified in 
the said section. The words ‘landlord’ 
and ‘tenant’ have been defined in S. 3 (n) 
and S. 3 (r) respectively. When the re- 
spondent in proceedings taken under 
S. 21 of the Act contends that he is not 
the tenant and there is no relationship 
of landlord and tenant’ between the par- 
ties. the Court has to decide as a juris- 
dictional fact whether the petitioner is 
the landlord and the respondent is the 
tenant as defined under the Act. That 
power to adjudicate on this question of 
existence of relationship of the landlord 
and tenant is incidental to the jurisdic- 
tion conferred on the Court under 5. 21 
of the Act.” 


Finally the Court concluded: 


“Having regard to these principles laid 
down in these sections, it is clear that 
before the Court considers the merits of 
the case, the Court was required to decide 
the main jurisdictional fact as to whe- 
ther the proceedings were maintainable 
on the ground that the subject matter 
of the lease was not a premises, but was 
an agricultural holding, the Court ‘has 
to decide this matter finally by recording 
evidence in the case and not tentatively.” 


In the case of Basavannappa Kotrappa 
Hubli v. Shri Krishna Trading Co. ((1973) 
l Mys LJ 77): (AIR 1973 Mys 129), 
again while dealing with similar ques- 
tion in a proceeding under S. 43 (3) of 
the Act, whereon an interim ‘application 
made- in the proceeding, the Court direct- 
ed to restore the amenity, namely, the 
supply of electric power and light, by 
an interim order, without deciding whe 


ther there existed relationship between - 


the parties as landlord and tenant, 
which was disputed, this Court again fol- 
lowing the decision in Venkataram V. 
Seshagiri Rao held that before granting 
interim relief, the Court must be satis- 
fied, prima facie, not only that the essen- 
tial. supply or service has been cut off 
without sufficient cause, but also that the 
applicant ig a tenant as defined under 
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the Act. The existence of the rela- 
tionship of landlord and tenant between 
the parties is a jurisdictional fact which 
the Court is bound to decide before de~ 
ciding the question under S. 43 (3) of the 
Act. Similar was also the view taken by 
this Court in the case of Rukamoddia 
Dastagirsab vy. Basawwa, ( (1973) 2 Mys 
LJ 206): (AIR 1974 Mys 46). Thus, the 
consistent yiew taken by this Court is 
that where the respondent in a proceed- 
ing instituted under the Act disputes the 
existence of the relationship as landlord 
and-tenant between the parties, that be- 
ing a jurisdictional] fact, the Court should 
decide it before granting any relief under 
the provisions of the Act. In the cases 
referred to above where the respondent 
in the proceeding disputed the existence 
of such relationship between the parties 
as landlord and tenant, on the applica-|- 
tion of the applicant who claimed to be 
the landlord asking for interim relief like 
the one under S. 43 (3) or under S. 29 (4) 
of the Act, before making any order 
granting such relief, it was obligatory on 
the Court to decide whether there exist- 
ed such status between the parties as 
landlord and tenant. But, without decid- 
ing it, the Court had proceeded to grant 
the interim relief. That was not correct, 
because, it is the existence of that status 
between the parties as landlord and ten- 
ant that alone gives jurisdiction to the 
Court to make any. order. Without decid- 
ing that if the Court proceeds to make 
any order, that would be without juris- 
diction. In other words, before giving 
any such relief, the Court has to decide 
the existence of such relationship as 
landlord and tenant where it is disputed. 
This Court emphasised the need of the 
Court deciding the issue involving the 
status between the parties as landlord 
ang tenant before proceeding to give 
further relief and not that such an issue 
should be set down and tried as a pre~ 
liminary issue. Therefore, merely be- 
cause the respondent, during the pro- 
ceeding, raises a dispute of existence of 
such relationship between the parties, 
it is not obligatory on the Court to raise 
and decide it as a preliminary issue be- 
fore proceeding to enquire into the ap- 
plication whether it is under S. 21 or 
under any other provisions of the Act, 
particularly when no provision to that 
effect has been made in the Act. 


8. Now. what O. 14, R. 2 of the Civil 
P. C. says is: 
w~ 
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“Rule 2 — 

(1) Notwithstanding that a case may be 
disposed of on a preliminary issue, the 
Court shall, subject to the provisions of 
sub-rule (2), pronounce judgment on all 
issues. 


(2) Where issues both of law and of 
fact arise in the same suit, and the Court 
is of opinion that the case or any part 
thereof may be disposed of on an issue 
of law only, it may try that issue first 
if that issue relates to — 

(a) the jurisdiction of the Court, or 

(b) a bar to the suit created by any law 

for the time being in force, 
and for that purpose may, if it thinks 
fit, postpone the settlement of the other 
issues until after that issue has been de- 
fermined, and may dea] with the suit in 
accordance with the decision on that 
issue.” 
While sub-rule (1) of Rule 2 lays down, 
notwithstanding that a case may be dis- 
posed of on a preliminary issue, the 
Court shall pronounce judgment on all 
issues, sub-rule (2) is ‘attracted only 
where issues both of law and of fact 
arise in the same case, and the Cotirt is 
of opinion that the case or any part 
thereof may be disposed of on an issue 
of law. Sub-rule (1) recognises the well 
established principle of law as laiq down 
by the Supreme Court in the case of 
5. S. Khanna v. F. J. Dillon (AIR 1964 
SC 497) wherein jit is observed as fol- 
lows (at p. 498): 

“Under O. 14, R. 2 Code of Civil Pro- 
cedure, where issues both of law and of 
fact arise in the same suit, ang the 
Court is of opinion that the case or any 
part thereof may be disposed of on | the 
issues Of law - only, jt shall try those 
issues first, and for that purpose may, 
if it thinks fit, postpone the settlement of 
the issues of fact until after the issues 
of law have been determined. The juris- 
diction to try issues of law apart from 
the issues of fact may be exercised only 


where in the opinion of the Court the 
whole suit may be disposed of on the 
issues Of law alone but the Code con- 


fers no jurisdiction upon the Court to try 
a suit on mixed issues of law and fact 
as preliminary. issue. Normally al] the 
issues in a suit should be tried by the 
Court: not to do so, especially when the 
decision on issues even of law depends 
upon the decision of issues of fact, would 
result in a lop-sided trial of the suit.” 
This iş also the view taken by 
this Court in the case of Kargupikar v. 
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Kulkarni (C. R. P. No. 985 of 1974, 
dated 7-8-1974) wherein it is observed 
as follows: 

"Where evidence is required on an 
issue the Court should not direct it to be 
tried as a preliminary issue.” 


9. Undoubtedly the issue regarding 
the status as landlord and tenant be- 
tween the parties is essentially an issue 
of fact and evidence. is required to be 
adduced to establish the existence of 
Such relationship between the parties. 
Though a decision on that issue, one 
way or the other, either may give or 
take away the jurisdiction of the Court, 
yet the fact that thatis an issue involving 
jurisdictional fact igs not by itself suffi- 
cient for the Court to try such issue as 
a preliminary issue, inasmuch as an 
issue requiring evidence is not a preli- 
minary issue, that could be so tried 
under sub-rule (2) of Rule 2 of Order 14 
C.P.C. It is only purely an issue of 
law relating to the jurisdiction of the 
Court, or to a bar to the exercise of such 
jurisdiction created by any law for the 
time being in force, that is required to 
be tried first, and that too where the 
Court is of the opinion that the case or 
any part thereof may be disposed of on 
such an issue Of law of jurisdiction. If 
a decision on a question of law depends 
upon a decision of the question of fact, 
the Court has No power to try such an 
issue of fact independent of other issues 
of fact arising in the case between the 
parties by postponing the tria] of the 
case on such other issues of fact under 
this rule, though it may be correct to 
say, while deciding the case the issue of 
law that depends upon an issue of fact 
has to be decided first in order of 
priority. It is one thing to say that the 
issue Of law depending upon the issue 
of fact should be decided first in order 
of priority, it is another thing to say 
that such an issue of law depending 
upon the issue of fact should be 
set down and tried as a preliminary 
issue. That is not the scope and pro- 
cedure to be followed in deciding such 
issues of law depending on a question of 
fact. Therefore, the Court in such pro- 
ceedings, arising under the Rent Con- 
tro] Act, should not try such issue of 
mixed question of law and fact as a 
preliminary issue to avoid lop-sided and 
piecemeal decision necessitating an order 
of remand by the revisiona] Court dis- 
agreeing with such decision, which re- 
sults in protraction of litigation. 


~ 
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-10. From the above discussion it 
follows that the learned Munsiff was 
right and justified in declining to frame 
the issue and leave it to be tried along 


with other issues arising between the 
parties. The District Judge, committed 


an error jn directing him to decide that 
issue as a preliminary issue. 


1i. Before concluding, it may be 
pointed out that when a case instituted 
by the petitioner is being ‘enquired into 
and the petitioner, during the pendency 
of the proceedings, makes an application 
or moves the Court to stop further pro- 
ceedings on the plea of failure on the 
part of the respondent to pay or deposit 
the arrears of rent and the Court is call- 
ed upon to decide that fact, then, while 
deciding that fact, the Court wil] be 
bound to decide first the issue regarding 
the existence of relationship between the 
parties as landlord,and tenant. The re- 
vision is, therefore. allowed. The order 
passed by the District Judge is set aside. 
The case is remitted back to the Court 
of Munsiff, Belgaum, with a direction to 
make enquiry into the case and dispose 
of the same in accordance with law. in 
the light of the observations made above. 
The costs of the revision will be costs 

in the case. 
Revision allowed. 
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State of Karnataka and another, Ap- 
pellants v. Kum. M. P. Shylaja and 
others, Respondents. 

Writ Appeal No. 77 of 1981, D/- 24-7- 
1981. 


(A) Constitution of India, Article 15 
(4) — Reservation of seats for Backward 
Classes for admission jin Colleges — 
Government order treating Backward 
Tribes and Backward Castes as Back- 
ward Classes — Held, Bestar and Bestha 
are entirely different castes falling in 
the jist of Backward Tribes and Back- 
‘ward Castes respectively published by 
Government. Decision in W. P. 
No. 17569 of 1980, D/- 21-11-1980 (Kant) 
Reversed. (Para 17) 


(B) Karnataka Medical Colleges (Se- 


lection for Admission) Rules (1980), R. 16 
(2) (b) — Power. of Selection Committee 


-to make enquiry — Selectioh Committee 
I nia, a Mt SER AE LS 
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can verify truth and correctness of certi- 
ficates issued by Tahsildar or any auth- 
ority, | 


The Selection Committee has the 
power to verify the particulars furnished 
by applicants and to make enquiry tọ 
verify such particulars. Such particu- 
lars include the caste or community 
stated by an applicant to claim the be- 
nefit of reservation for such castes and 
communities. On the language of R.10 
and having regard to the necessity to 
prevent false claims to avail of the be- 
nefit of reservation for Backward Clas- 
ses, it is reasonable to hold that 
the certificates issued by the Tahsildar 
Or aNy person or authority, are not con- 
clusive and that the Selection Committee 
has the power to verify the truth _ and 
correctness of such certificates. 

(Paras 19, 20) 


V. C. Bramharayappa Addl. Govern- 
ment Advocate, for Appellants; 5. K. 
Venkataranga Iyengar (for No. 1), N. 
Santosh Hegde (for Nos. 3 to 7), and 
Murlidhar Rao (for No. 8), for Respon- 
dents.. 


D. M. CHANDRASHEKHAR, C. J.— 
This is an appeal from the order. of 
Puttaswamy. J., allowing Writ Petition 
No. 17569 of 1980. Respondents 1 and 2 
therein, the State of Karnataka and the 
Selection Committee for admission to 
Government Medical Colleges and Goy- 
ernment Seats in Medical Colleges 
(hereinafter referred to as the Selection 
Committee), have presented this appeal. 
For the sake of convenience, the parties 
will hereinafter be referred to according 
to their respective positions in the writ 
petition. 


2. The facts which led un to this ap- 
peal are, briefly, these: The petitioner 
was an applicant for admission to the 
M. B. B. S. Course. In her application, 
she described her caste as Bestar and 
claimed to belong to one of the Back- 
ward Tribes. -Her father is a Medical 
Practitioner. His income was not stated 
in her application. She had enclosed 
with her application a Caste Certificate 


issued by the Tahsildar certifying fhat 
she belonged to Bestar caste. The se- 
lection Committee interrogated her re- 


garding the caste to which she belonged. 
During the course of such enquiry, she 
gave a letter addressed to the Chairman 
of the Selection Committee which, read 
as follows: ` 
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“With reference to my application, I 
write to state the following: 

(i) My community profession is Fisher- 
man. The follwing people whom I know 
are belonging to my caste: 

(i) Giriyappa, Retd. Chief Engineer; 

(ii) Devendrappa Ghalappa, Ex- 
Minister.” 

3. The Selection Committee held that 
she did not belong to Bestar caste which 
is one of the castes in the list of Back- 
ward Tribes, but belonged to Bestha 
caste which is a synonym for Gangakula, 
one of the castes in the list of Back- 
ward Castes appended to the Govern- 
ment Order providing for reserva- 
tion for Backward Classes for ad- 
mission to colleges. As the marks se- 
cured by her were not sufficiently high 
for being selected in the category of 
seats reserved for Backward Castes, she 
was not selected. : f 


4. The petitioner presented the writ 
petition, Writ petition No. 17569 of 1980, 
impugning her non-selection. She pray- 
ed for issue of a writ in the nature of 
mandamus directing respondents 1 and 
9 therein (the appellants herein) to 
admit her to the first year class of the 
M. B. B.S. Course in any one of the Gov- 
ernment Medica] Colleges in the State, 
in the academic year 1980-81, in sub- 
stitution of respondents 3to 11 who had 
been selected for admission to the first 
year class of Government Medical Col- 
leges in the category of seats reserved 
for Backward Tribes. 


5. In the writ petition, the petitioner 
contended, inter alia, thus: The Selec- 
tion Committee was not justified in hold- 
ing that she did not belong to _ Bestar 
caste which is one of the Backward 
Tribes. If she were treated as belonging 
to Bestar caste, she would have been 
selected for one of the seats reserved for 
Backward Tribes in the Ist year class of 
the M. B.. B.S. Course, on the strength 
of the marks secured by her. Respon- 
dents 3 to 11 belong to Muslim religion 
‘which is included in the list of Back- 
ward Communities in‘ the said Govern- 
ment Order. They had described them- 
selves in their applications as belonging 
to Darwesu which is included in the list 
of Backward Tribes in that Government 
Order. Among Muslims there are no 
castes or tribes and hence respondents 3 
to 11 could not be regarded as belonging 
to Backward Tribes. They had secured 
caste certificates from Tahsildars who 
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issued such certificates on. the basis 
personal affidavits of their parents and 
the report of Village Accountants and 
other subordinates of the Revenue De- 
partment, who issued such reports with- 
out proper verification. The Selection 
Committee had favoured respondents 3 to 
11, whereas she was subject to hostile 
discrimination by the. Selection Commit- 
tee. 


6. In the writ petition, respondents 
1 and 2 (the appellants herein) did not 
file any statement of objections. The 
learned single Judge, while allowing the 
Writ petition, held that the Se- 
lection Committee was not justified in 
rejecting the petitioner’s claim that she 
belonged to Bestar Community which 
Was recognised as One Of the Backward 
Tribes though she had produced a certi- 
ficate issued by the Tahsildar in support 
of her claim. The learned single Judge 
observed that the Selection Committee 
had laid undue emphasis on the inac- 
curacy in the spelling of the name ofthe 
community and had taken an extremely 
technical view in holding that Bestar 
Community was different from Bestha 
Community and that if the claim of the 
petitioner had been properly considered, 
she would have been selected in prefer- 
ence to respondents 3 fo 11, because 
She had secured higher marks than they 
had secured. However, the learned sin- 
gle Judge did not disturb the selection 
of respondents 3 to 11 already made, but 
directed the Selection Committee to se- 
lect the petitioner for one of the 50 ad- 
ditional] seats sanctioned by the Govern- 
ment during the pendency of the Writ 
petition. 
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7. In this appeal, we directed the 
learned Additional] Government Advo- 
cate to file a statement of objections on 
behalf of respondents 1 and 2 to the 
writ petition. Accordingly, such state- 
ment of objections was filed On 16-2- 
1981. On behalf of the petitioner, are- 
ply statement was filed on 18-2-1981. We 
permitted the petitioner to amend the 
writ petition so gs to include a prayer 
that the selection of respondents 3 to 1i 
should be declared as null and void by 
issue of an appropriate writ. 


8. In the statement of objections filed 


in this appeal on behalf of respondents 
l and 2. it is stated, inter alia, as fol- 
lows: Bestar or Bunda Besta caste 


comes under the category of Backward 
Tribes and is separate and distinct from 
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Bestha caste. According to the report of 
Karnataka Backward Classes Commis- 
sion, the traditional occupation of Bestar 
Or Bunda Besta, is begging and such oc- 


cupation is distinct from fishing which 
is the traditional occupation of Bestha 
caste. When the petitioner was inter- 


viewed by the Selection Committee, she 
made a statement that she belongeq to 
fisherman Community and she also men- 
tioned the names of Sri Giriyappa, re- 
tired Chief Engineer, and Sri Deven- 
drappa Ghalappa, ex-Minister, as belong- 
ing to her caste. In the light of the 
statement made by her, the Selection 
Committee found that she belonged 
to Bestha caste which was included in 
the list of Backward Castes. The certi- 
ficate furnished by the petitioner was 
not a conclusive proof of the caste to 
which she belonged. Merely adding of 
the letters ‘ar’ or ‘er’ to the word ‘Besta’, 
will not alter the caste to which the 
petitioner belongs. The petitioner being 
the daughter of a Medical Practitioner, 
had not shown her caste as coming 
under the category of Backward Castes 
because of the income limit fixed for 
claiming the benefit of reservation in the 
category of Backward Castes, while there 
was no such income limit to claim the 
benefit of reservation in the category 
of Backward Tribes. The Se- 
lection Committee found candidates im- 
pleaded as respondents 3 to 11 in the 
writ petition, as belonging to Darwesu 
Community which came under Backward 
Tribes and therefore, their selection 
under that category was proper. The 
petitioner could not have any grievance 
in respect of selection of candidates 
coming under the category of Backward 
Tribes since She did not belong to Back- 
ward Tribes. 


9. The reply filed on behalf of the 
petitioner stated, inter alia, as follows: 
The petitioner had produced the certifi- 
cate issued by the Tahsildar which was 
conclusive that she belonged to Bestar 
Community which comes under Back- 
ward Tribes. This certificate could not 
be ignored by the Selection Commitiee 
~ and it had no power to doubt that certi- 
- ficate. Under R. 10- (2) (b) of the Karna~ 
taka Medica] Colleges (Selection for 
Admission) Rules, 1980 (hereinafter re- 
ferred to as the Rules), the Selection 
Committee had only the power to inter- 
view candidates or to verify the 
culars furnished by them or to obtain 
clarification which the Committee might 
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need. The procedure adopted by the 
Selection Committee was violative of 
principles of natural justice. A leading 
question was put to her as to whether 
Sri Girlyappa and Sri Devendrappa 
Ghalappa belonged to her community. 
The answer given by her to such lead- 
mg question was that Sri Devendrappa 
Ghalappa belonged to g Scheduled Tribe 
and Sri Girlyappa belonged to Parivar 
caste which is included in Backward 
Tribes. The Selection Committee had no 
materia] to hold that she did not belong 
to Backward Tribes. The Selection Com- 
mittee yielded to politica] infiuence and 
did not make proper enquiries as to 
whether respondents 3 to 11 belonged to 
Darwesu community which is a beggar 
community. 

10. In. the light of the pleadings and 
arguments addressed by the learned 
Additional Government Advocate for 
the appellants and Sri S. K. Venkata- 
ranga Iyengar, learned counsel for the 


petitioner, the following questions arise 
for determination in this appeal: 
(i) Whether Bestar caste is different 


from Bestha caste: 

(ii) Whether the Selection Committee 
had power not to accept the certificate 
issued by the Tahsildar regarding the 
caste of an applicant and to determine 
independently to what caste he or 
She belonged: 


(ili) Whether the procedure followed 
by the Selection Committee in determin- 
ng the caste of the petitioner, was rea- 
sonable: 

(iv) Whether Darwesu are a Backward 
Tribe: and 

(v) Whether the Selection Committee 
made a proper enquiry to verify whether 
respondents 3 to 11 belonged to Darwesu 
section of Muslims. 

11. We shal] proceed to deal with the 
above contentions seriatim. 


12. The State Government constituted 
in the year 1972. the Karnataka Back- 
ward Classes Commission to investigate 
into the living and working conditions of 
socially and educationally backward 
classes and to make a list of classes 
which may be regarded as Backward 
Classes in the State. After an elaborate 
enquiry. that Commission submitted its 
veport. After considering that report, 
the Government of Karnataka, by its 
order dated 22-2-1977, directed who shall 
be treated as Backward Classes for the 
purposes of Arts. 15 (4) and 16 (4) of the 
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Constitution. In that Government Order, 
Backward Classes other than Scheduled 
Castes and Scheduled Tribes, have been 
divided into the following four cate- 
gories; 

(a) Backward Commwnities; 

(b) Backward Castes; 

(c) Backward Tribes; and 

(d) Special Group comprising of per- 
sons whose family income does not ex- 
ceed Rs. 4,800 per annum and who fol- 
low certain occupations. 


13. In the list of Backward Castes is 
included Gangakula and one of its 
synonyms or local names is stated as 
Bestha. In the list of Backward Tribes, 
item No. 9 reads: 

(a) Bestar 

(b) Bunde-Bestha (Bestar). 

The synonyms or local names of that 
caste are stated as Bestaar. Bunde- 
Bestha. 


14. In E. Thurston’s Castes and Tribes 
in Southern India (Vol. I), the following 
is the passage relating to Bestha, at 
page 218: 

“Bestha—— The Besthas are summed 
up, in the Madras Census Report, 1891, 
as ‘a Telugu caste, the hereditary oc- 
cupation of which is hunting and fishing, 
but they have largely taken to agricul- 
ture. and the professions of bearers and 
cooks.’ In the Census Report, 1901, it is 
stateq that ‘the fisherman caste in the 
Deccan districts are called Besthas and 
Kabberas, while those in some parts of 
the Coimbatore ang Salem district style 
themselves Toreyar, Siviyar, and Pari- 
varattar. These three last speak Canarese 
like the Kabberas, and seem to be the 
same as Besthas or Kabberas.” 


15. In the report of the Karnataka 
Backward Classes Commission, Vol. I, 
Part I, the passage umder the heading 
‘Bestar’ (Bunda Besta), reads thus at 
page 234: 


“The traditional occupation of the 
caste is fishing and some are palanquin 
bearers. (Note.— The enumerators guide 
published by the Census Department in 
December, 1940 does not contain Bunda 
Besta (Bestar) as a sub-caste of Ganga- 
matha). The Kalelkar Commission also 
has shown Bunde Bestar separately 
from Besta, and it is shown that the 
traditional occupation of Bunde Bestar 
is begging. In the 1931 Old Mysore Gov- 
ernment Order declared Besta as 
synonymous with Gangakula. Bunda 
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Bestar is not shown to be by Debhar 
Committee Report, Kalelkar Commission 


Report, Lokur Committee Report, 
Nagana Gowda Committee Report or 
any Government Order as being 


synonymous with Gangakula. The State 
Social Welfare Department also is not 
recognising Bunda Bestar as synonym 
for Gangakula.” 

16. Though fishing is one of the tradi- 
tional occupations of Bestar (Bunda 
Besta) caste as well as Bestha caste, there 
can be no doubt that the two castes are 
distinct and separate. Since the main 
traditiona] occupation of Bestar (Bunda 
Besta) is begging, that caste was in- 
cluded in the list of Backward Tribes. If 
Bestha and Bestar were the same caste, 
they would not have been put under two 
different categories, namely, Backward 
Castes and Backward Tribes. 

17. The learned single Judge was in 
error in holding that Bestha and Bestar 
(Bunda Bestar) are the same caste and 
that the difference in the spelling of the 
name Bestha and that of the name Bestar, 
was inconsequential. The mere fact that 
fishing is also one of the traditional occu- 
pations of Bestar (Bunda Bestar); is not 
sufficient to hold that that caste is the 
same as Beshta caste whose main tradi- 
tional] occupation is fishing. Begging is 
not one of the traditional occupations of 
Besthas. Hence, we have no hesitation in 
holding that Bestha and Bestar (Bunde 
Bestar) are entirely two different castes. 

18. The relevant portions of sub- 
rule (2) of R. 10 of the Rules, read: 

(2) Selection Committee shali, (a) 
call for interview such number of the 
applicants required to select the required 
number on date, time and place ag it 
may determine. 

(b) Interview the applicants referred 
to in clause (a) for verifying the parti- 
culars furnished by the applicants or ‘to 


obtain any clarification which the Selec- . 


tion Committee may need. The Selection 
Committee shal] haye power to make 


such enquiry as it deem fit to verify the 
particulars, furnished by the applicant 
and.shal] also have power to reject any 
application for reasons to be recorded in 
writing. 

(c) The interview shall be construed 
to be an opportunity given to applicants 
of being heard in case of rejection of ap- 
plications. 

(Underlining is ours) 
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19. It is seen that the Selection Com- 
mittee has the power to verify the parti- 
culars furnished by applicants and to 
make enquiry to verify such particulars. 
Such particulars include the caste or 
rommumnity stated by an applicant to 
claim the benefit of reservation for such 
castes and communities. The Selection 
Committee need not, and should not, ac- 


eept, without scrutiny, the particulars 
furnished by applicants and the certi- 


ficates produced by them including the 
certificates issued by Tahsildargs and 
oiher persons and authorities. Such certi- 
ficates are not conclusive, but are subject 
to scrutiny by the Selection Committee. 
It is well-known that the Tahsildar is a 
very busy Officer at the Taluk leve} with 
numerous duties and responsibilities. 
Soon after the announcement of results 
of examinations, a very large number of 
students and their parents approach 
Tahsildars for certificates as to castes and 
communities. It is too much to expect 
Tahsildars to hold immediately detailed 
enquiries as to castes and communities 
of such students and their parents. Not 
unnaturally Tahsildars rely largely upon 
statements made by such students and/or 
their parents as to castes and communi- 
ties to which they belong or reports of 
Revenue Inspectors and Village Officers 
in this regard. False statements by stu- 
dents and/or their parents as to castes 
and communities to which they belong, 
incorrect Or perfunctory reports of Reve- 
nue Inspectors and Village Officers, 
political and other kinds of pressure 
brought on such Officials, bias and cor- 
ruption, are not unknown. If such certi- 
ficates issued by Tahsildars or other per- 
sons and authorities are held to be con- 
clusive and the Selection Committee is 
held to have no power to verify the cor- 
rectness and truth of such certificates, 
there will be a large number of false 
claims on the part of applicants that they 


belong to Backward Communities, Back- - 


ward Castes, Backward Tribes. Schedul- 
ed Castes and Scheduled Tribes result- 
ing in deprivation -of the benefit of re- 
servation to those applicants who really 
belong to those categories. 


20. On the language of R. 10 and 
having regard to the necessity to pre- 
yent false claims tọ avail of the 
benefit of reservation for Backward 
\Classes, it is reasonable to hold that the 
certificates issued by the Tahsildar or 
lany person Or authority. are not conclu- 
\sive and that the Sélection ‘Committee’ 
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has the power to verify the truth and 1 
correctness of such certificates. 

21l. As seen earlier, when 
tioner appeared’ before the 
Committee, the Selection Com- 
mittee put certain questions to her 
to verify whether she belonged to Bestha 
Or Bestar caste. No doubt, she stated in 
writing before that Committee that 
the people of her community were 
fisherman by profession. As stated 
earlier, she also gave the names of two 
persons who, according to her. belong to 
her castes. But, in the statement of ob- 
jections filed on behalf of respondents 
1 and 2, it has not been stated that the 
information furnished by her that Sri 
Giriyappa and Sri Devendrappa 
Ghalappa belong to Bestha or Gangakula 
community, was correct. In her reply 
statement, she has asserted that to lead- 
ing questions put to her, she stated that 
those two persons belonged to her caste. 
She has asserted in her reply statement 
filed in this appea] that Sri Devendrappa 
Ghalappa belongs to a Scheduled Tribe 
and that Sri Giriyappa belongs to Parivar 
caste which comes under Backward 
Tribes and that the Selection Committee 
had no material to hold that she did not 
belong to Bestar caste. 


22. In our opinion, there should be a 
more satisfactory enquiry by the Selec- 
tion Committee before rejecting the cer- 
tificate produced by the petitioner re- 
garding the caste or community to which 
She belongs and she should have fuller 
opportunity to establish her claim that 
she belongs to Bestar caste. Hence, the 
Selection Committee should be directed . 
to consider afresh whether the petitioner 
belongs to Bestar commumity. While so 
doing, the Selection Committee should 
give her a reasonable opportunity to 
establish her claim and it will be open 
to the Selection Committee to rely on 
any materia] or information that it may 
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gather bearing on this point, provided 
that such maierial or information is 
made known to her so that she may 


have an opportunity to rebut such evi- - 
‘dence. 


23. Sri Venkataranga Iyengar con- 
tended that among persons professing 
Muslim religion, there are no castes or 
communities and that the Selection Com- 
mittee was in error in accepting the 
claims of respondents 3 to 11 that they 
belong to Darwesu tribe which is © one 
of the tribes in the uet of Backward: 
Tribes. E EE : 
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24. In the report of Karnataka Back- 
ward Classes Commission, Vol. I, PartI, 
although: 


at page 222. it iş stated that 
there is no-caste system, as such, in the 
Muslim social order (and) the conventionai 
idea of high and low is peculiar to Hindu 
society and is unknown to Muslim 
society, unfortunately the Muslim com- 
munity is divided and _ stratifieq into 
hereditary, professional] and functional 
groups, following professions which are 
most unremunerative and uneconomic 
and’ which has relegated them to lowest 
strata of society of the. State, econo- 
mically and educationally and that cer- 
tain groups amongst Muslims can be 
readily identified by their occupations or 
professions. 


25. A section of Muslims known as 
‘Darwesw’ whose traditional occupation is 
begging, has been included in the list of 
Backward Tribes, at item No. 12. Hence, 
we are unable to acéept the contention 
of Sri. Venkataranga Ivengar that per- 
sons belonging to Darwesu section of 
Muslims, could not be regarded as com- 
ing in the category of Backward Tribes 
for the purpose of reservation of seats 
in Government Medica] Colleges. 


26. However, Sri Venkataranga Iyen- 
gar is right in his criticism that the 
Selection Committee accepted the claims 
of respondents 3 to 11 that they belonged 
to Darwesu section of Muslims, without 
proper scrutiny and verification. The 
learned Additional] Government Advocate 
made available to us the applications of 
only respondent-4, Syeda Tabaseem 
ReHana, and respondent-11, Farhat Be- 
gum. It is seen from those applications 
that the father of respondent-4 is a 
Lecturer in Electrica] Engineering in a 
Government Polytechnic and his , annual 
income is stated as Rs. 14,000/- The 
father of respondent-11 is a retired Gov- 
ernment official. The Selection Com- 
mittee does not appear to have called 
upon these applicants to show how their 
parents could be regarded as belonging to 
Darwésu section which is an occupational 
or professional group among Muslims 
whose traditiona} occupation is begging. 
When the Selection: Committee examined 
with such meticulous care the claim of 
the petitioner that she belonged to Bestar 
caste, it is ununderstandable why the 
Selection Committee did “not exercise 
similar care aNd scrutiny in regard to 
the claims of respondents 3 to-11 that 
they belonged to Darweswu section. of 
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Muslims. Unless such care and scrutiny 
is exercised by the Selection Commit-ee, 
the reservation provided for Darwesus in 
the category of Backward Tribes is likely: 
to be misused on a reservation being 
deprived to applicants who really belong 
to Backward Tribes. 


27. Since the academic year 1980-81 
is already over, and respondents 3 to 11 
have completed the first year of M. B. 
B. S. Course, we do not propose to dis- 
turb at this distance of time, the admis- 
sion of respondents 3 to 11 to Medical 
Colleges, as it would result in great 
hardship to-them. But, we consider it 
necessary to impress upon the Selection 
Committee that in future they should 
scrutinise strictly the claims of appli- 
cants who claim to be Darwesus and seek 
the benefit of reservation for Backward 
Tribes. It is needless to say that to 
avai] of the benefit of reservation in any 
category of Backward classes, the bur- 
den of proving that he belongs to that 
category, is on the applicant who claims 
such _ benefit. : 


28. As the petitioner has secured 
higher marks than those secured by re- 
spondents 3 to 11, if the Selection Com- 
mittee, after a fresh determination, holds 
that she belongs to Bestar caste which is 
one ofthe Backward Tribes, it is plain 
that she should be ‘selected and admitted 
fo one of the Government Medica] Col- 
leges. No doubt, the academic .year 
1980-81 is already over. But, she can- 
not be denied -relief on that ground, as 
she has approached this Court wel] in 
time.. If she is held to belong to Bestar 
caste, she should be provided admission 
to the first year of the M. B. B.S. Course 
in one of the Government Medical Col- 
leges in the academic year 1981-82. If 
She is held not to belong to Bestar caste, 
she is not entitled to be selected as the 
marks secured by her are not sufficiently 
high to be selected in the category of 
Backward castes. 


29. In the result,.we allow this ap- 
peal partly, reverse the order of the 
learned single Judge, allow the writ 
petition partly, and direct the Selection 
Committee to consider afresh the claim 
of the petitioner that she belongs to 
Bestar caste and in the event of her 
claim being accepted by the Selection 
Committee, to provide her a seat in the 
First Year Class of the M. B. B. S. Course 
..Col~ 
leges for the academic year 1981-82: 
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30, In this appeal. we direct the par- 
ties to bear their own costs. 

31. Before concluding, we. suggest 
that the Government may consider whe- 
ther an income limit should not be put 
for claiming the benefit of reservation 
for Backwerd Tribes also. In cases of 
Backward Communities and Backward 
Classes, the Government Order provides 
that no applicant whose parents’ or 
guardians’ annual income exceeds Ru- 
pees 10,000/- can claim the benefit of 
reservation for those categories. Simi- 
lar income ceiling in the case of Back- 
ward Tribes also, will prevent the bene- 
fit of reservation being taken away by 
comparatively affluent sections of Back- 
ward Tribes and will help the really 
lower strata of that category which 
needs most the reservation, to get the 
benefit of reservation. 


32. Let copies of this judgment be 


sent forthwith to the Selection Committee 
for admission to Government Medical 
Colleges and Government seats in Medi- 
cal Colleges, and the learned. Additional 
Government Advocate. 


Appeal partiy allowed. 
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SPECIAL BENCH 
K. BHIMIAH, G. N. SABHAHIT AND 
N. D. VENKATESH, JJ. 

Grace Jayamani, Petitioner v. E. P, 
Peter, Respondent. 

Civil Referred Case No. 5 of 1980, D/- 
17-7-1981. 

(A) Divorce Act (4 of 1869), Ss. 10 and 
7 — Term “sodomy” in S. 10 — Mean- 
ing of. i 

The term “Sodomy” as it is understood 
currently in the Court for Divorce and 
matrimonial] cases in England, to which 
the Court in India has to conform as 
nearly as may be, under the provision 
made in S. 7 means non coital carnal co- 
pulation with a member of the same or 
opposite sex. e. g.,° per anus or per OS. 
Thus a man may indulge in Sodomy 


even with his own wife. (Para 11) 
(B) Divorce Act (4 of 1869), S. 10 — 


Petition for divorce — Allegation of 
sodomy — Standard of proof — Nature 
of. $ 

The standard of proof expected in a 
matrimonial case under the Act is what 
is required in a civi] proceeding. namely 
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preponderance of probability and that 
the analogies of crimina] law are not 
apt in these cases. ILR (1980) 2 Kant 
1444, Foll. (Para 12y 
Where the wife in her petition for 
divorce on ground of sodomy stated that 
at the time of having sexual intercourse, 
the husband used to put his male organ 
into her mouth or he used to put it into 
her anus and there was no cross-examin- 
ation on the assertions made by the lady 
in the box, and the father of the wife 
whom she examined as her witness had 
In general way. corroborated the evi- 
dence. the District Judge was justified in 
coming to the conclusion that the hus- 
band in the case committed sodomy on 
his wife by forcing her for -carnal 
copulation per anus Or per Os. 
(Para 13) 
(C) Divorce Act (4 of 1869), S. 17 — 
Petition for divorce — Absence of col- 
lusion between parties — Satisfaction of 
court as to — Proof — Husband remain- 
ing absent in proceedings — Coupled 
with other conduct it warrants infer- 
ence as to absence of collusion. 
(Para 14) 
Cases Referred: Chronological Paras 
ILR (1980) 2 Kant 1444 (SB) a12 
(1955) 1 All ER 341: (1955) 1 WLR 200, 


Lawson v. Lawson 13 - 
(1929) P 131: 140 LT 292:45 TLR 127 

(CA) Statham v. Statham 11 
1882 Punjab Record 68 1] 


(1838) 8 C&P 604. R.v. Jellyman 11 
(1817) Russ & Ry 331 CCR. R. v. Jacobs 


11 
(1718) Fortes Rep 91:92 ER 174, R. v. 
Wiseman 11 


R, C. Castelino and J. Shanthakumari, 
for Petitioner. 


SABHAHIT, J.:— This reference 
under S. 17 of the Indian Divorce Act. 
1869, is by the District Judge, Dakshina 
Kannada, Mangalore in Matrimonial 
Case No. 3 of 1979, on his file. 


fe Smt. Grace Jayamani presented a 
petition to the District Judge, Dakshina 
Kannada. Mangalore. under S. 10 of the 
Indian Divorce Act for dissolution of the 
marriage of the petitioner with the re- 
spondent,`Sri E. P. Peter, and for grant 
of a decree of divorce. She avyerred in 
the petition thus: 


The petitioner and the respondent be~- 
long to Protestant Christian community 
and profess the said religion. They were 
married on 4-11-1971 at Shanthi Cathed- 
ral. Balmatta, Mangalore, according to ` 
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the customs prevailing in their commu- 
nity. From the date of the marriage, ac“ 
cording to the petitioner, her life with 
the respondent has been one Of misery, 
brutality and cruelty. The Respondent/ 
husband has been forcing her for sexual 
intercourse in an unnatural] way. His 
treatment to her is one of brutality. 
Even when she was suffering from fever 
and even during the menstrual periods, 
respondent would not give her any re- 
spite. with repeated acts of sex all 
through the night. Whenever she refus- 
ed the demands in sexuality of the re- 
spondent, she was beaten. In the circum- 
stances, she hag no alternative except to 
approach the Court of the District Judge 
for judicial separation under S. 22 of the 
Act. 

The Court granted the said relief in 
M. C. No. 3 of 1976 on 29-1-1977. 

3. By an amendment, she has fur- 
ther averred in the petition that her 
husband has been inflicting sodomy on 
her inthe sensethat hehas been forcing 
carnal copulation with her per anus and 
per os. Thus, she prayed fory a decree for 
divorce under S. 10 of the Act, 

4. That petition was resisted by the 
respondent/husband. He denied generally 
all the averments made in the petition 
except that relating to the passing of 
decree for judicial separation in M. C, 
No. 3 of 1976. He did not deny also his 
Marriage with the petitioner. Therefore, 
the learneq District Judge raised the 
following points as arising for his con- 
sideration: 

(i) Whether the provisions of the Act 
apply to the petitioner and the respon- 

ent? i 


(ti) Whether the petitioner and the re- 
spondent reside or last resided together 
within the jurisdiction of this Court? 

(ili) Whether the petitioner has made 
out grounds under Section 10 of the Act 
for dissolution of her marriage with re- 
spondent? 

(iv) Whether there is no collusion be- 
tween the petitioner and respondent? 

(v) Whether the petitioner is entitled 
to the decree of dissolution of her 
marriage with the respondent? 

3 During the hearing, the petitioner 
examined herself as P. W. 1 and examin- 
ed her father Wilfreq Ammanna. as 
P. W. 2 and she got marked Exhibit P. 1, 
true copy of the Marriage Certificate. 
and Exhibit P, 2, Certified copy of the 
order dated 29-1-1977 for judicial] separa- 
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tion passed in M. C. No. 3/1976 by the 
District Judge, Dakshina Kannada. As 
against that, the respondent did not enter 
the Box nor did he examine any witness 
on his behalf. The learned District Judge 
assessing the evidence on record held on 
Point No. 1 that the provisions of the 
Act did apply to the parties as they pro- 
fess Protestant Christian faith. He fur- 
ther held that the marriage was sole- 
mnised according to their religious rites. 
He also held that the parties were with- 
in the jurisdiction of that Court and on 


Point No. 3 he came to the conclusion 


that the respondent was guilty ‘of sodo- 
my aNd bestiality and. hence, he held 
that the petitioner made out a case for 
dissolution of marriage with the re- 
spondent. On Point No. 4 he found that 
there was no collusion between the par- 
ties and. in that view, he gave a decree 
in favour of the petitioner/wife for dis- 
solution of the marriage and he has re- 
ferred the order for dissolution of mar- 
riage for our confirmation. 

6 Under S. 17 of the Act this Court 
is required to re-assess the evidence on 
record to satisfy itself tha; the findings 
given by the learned District Judge are 
satisfactory, being well-founded on the 


‘evidence on record. This Court has to 


further find out whether there is any 
collusion between the parties and whe- 
ther the decree for dissolution of marri- 
age could be confirmed. 

7. The ground made out by the peti- 
tioner for dissolution of marriage in the 
petition is that her husband inflicted 
sodomy on her in the sense that he fore- 
ed her for carnal] copulation per anus 
and per’ os instead of in the normal way. 
There js no averment, however, regard- 
ing bestiality. The finding therefore 
given by the District Judge under Point 
No. 3 that the respondent/husbang is also 
guilty of bestiality is without any plead- 
ing and evidence and the same cannot be 
sustained. Such a finding is clearly un- 
warranted. 

8. The point, therefore, that arises 
for our consideration is whether the evi- 
dence on record is sufficient to hold that 
the husband committed sodomy on his 
wife. For, under S. 10 of the Act, it is 
stated that wife may present a petition 
to the District Court or to the High 
Court for dissolution of marriage, inter 
alia, on the grounds of rape, sodomy or 
bestiality. The ground made out by the 
petitioner for dissolution of the marri- 
age is ONe of sodomy. 
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% A doubt, however. arises whether 
the term ‘sodomy’ should necessarily 
mean that aman _ should have carnal 
copulation with a man only or whether 


_it amounts to sodomy even if a man in- 


dulges in unnatural sex acts with a 
woman. N 

10. The early legislators, in keeping 
with the delicacy of “the early writers on 
the English Common Law were reluct- 
ant to set out in detail the. elements of 
sodomy because of its loathsome nature. 
They simply provided for the punishment 
of any person who committed “Sodomy 
or the crime against nature’. Definition 
of the term is not included in the pre- 
sent Act obviously for the same reason 
as the Act was drafted and enacted as 


early as in the year 1869. That being so, 


we have to necessarily look into the Die- 
tionary meaning of the term ‘Sodomy’. 


ll. The Shorter Oxford English Dic- 
tionary gives the meaning of the term 
‘Sodomy’ thus: 

- “An unnatural form of sexual inter- 
course, esp. that of One male with an- 
other.” 

Webster’s Third New Internationa] Dis- 
tionary gives the meaning of the term 
‘Sodomy’ thus: 


“Carnal copulation with a member of 

the same sex Or with an animal: non- 
coita] carnal copulation with á member 
the opposite sex: specif: the penetration 
of the male organ into the mouth or 
anus of another.” 
Thus, it enlarges the meaning of the 
term ‘Sodomy’ to include noncoital car- 
nal copulation with a person of the 
other sex also. Halsbury’s Laws ‘of Eng- 
land, II Edition, Volume 10, under cri- 
minal law, gives the meaning of Sodomy 
thus in para 1281: 

“1281. Sodomy. The offence of Sodomy 
can only be committed per anum (R. V. 
Jacobs (1817), Russ. & Ry. 331, C. C. R.) 
It may be committed by a man upon a 
woman (R. v. Wiseman (1718) Fortes. 
Rep. 91: 1 Russe] on Crime (10th Edn.) 
846.) even upon his own wife (R. V. 
Jellyman (1838), 8 C. & P. 604: Statham 
v. Statham, (1929) P. 131, C. A.;).” 
Further in Jowitt’s Dictionary of Eng- 
lisk Law, the term ‘Sodomy’ is described 
thus: 

“Sodomy: unnatural sexual inter- 
course by a man whether with a manor 
a woman, so-called ` from Sodom (Gen. 


“xiii, 13). In the criminal law it is known 


as buggery.” 
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In American Jurisprudence, II Edition, 
Volume 70. Sodomy is dealt with by Em- 
manuel S. Tipon; giving a genera] intro- 
duction to the term, the learned author 
writes: 

“In most of the states, statutes have 
been enacted making sodomy a criminal 
Offence, although considerable variation 
exists as to the wording of such’ staiutes, 
and such variation accounts to a large 
extent for the differences in the decisions 
of the courts in the various jurisdictions 
as regards sodomy cases. The making of 
unnatural sexual relations a crime is em- 
bedded in the history of the common law 
and finds its sanction in the broader basis 
of the settled mores of our wes.ern 
civilisation, and although there is a con- 
siderable body of opinion that as be- 
tween willing adults, the question: should 
be left to moral sanctions alone ang eli~ 
minated from the criminal law, it has 
been held that such matter presents a 
legislative question and not one for the 
courts. At least one jurisdiction has 
amended its statute so as to require force 
Or threat of force in order for an offence 
to be committed under its statute 
penalizing the crime of deviate sexual 
assault. 


“Sodomy appears originally as part of 
the Hebriac law, taking its name from 
the practices reputedly indulged in by 
the inhabitants of the cities of Sodom 
and Gomorrah, but unfortunately, the 
Biblical text iş not explicit about the 
various types of conduct for which these 
cities were visited with fire and brim- 
stone, although other portions of the 
Old Testament prohibit sexual cong- 
ress between man and man yn ` general 
terms (“Though shall not lie with man- 
kind, as with womankind: it is abomina~ 
tion.” Levitious, 18:22)”. 

Thus it is evident that the term ‘Sodomy’. 
as it is understood currently. in the 
Court for Divorce and Matrimonial cases 
in England, to which this Court shall . 
conform as Nearly as may be. under the 
provision made in S. 7 of the Act,-is non- 
coital, carnal copulation with a member 
same Or Opposite sex, €. g., per 
anus or per os. Thus a man may indulge 
in Sodomy even with his own wife. 
Taylor’s Principles and Practice of Medi- 


cal Jurisprudence, XII Edition, 
Volume II, also states thus in..this be~ 
half; ; 


“Sodomy: It is a felony by the Sexual 
Offences Act. 1956 (Sect. 12), for a per- 
son to commit buggery with another per« 


~ 
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son, which means the. action of a male 
-person attempting to obtain sexual grati- 
fication by means of the anus of a human 
being (sodomy), or with an animal 
(bestiality), whether per vaginam Or per 
anum.” 
Whether a husband can commit sodomy. 
with his own wife was the subject mat- 
ter of a decision in the case of B. v. B, 
1882 Punjab Record 68. The question was 
referred to a Ful] Bench of the Punjab 
Chief Court as far back:as 1882 and it 
was held therein that qa husband could 
be guilty of sodomy on his wife if she was 
not a consenting party, and that this 
would afford the wife a valid ground to 
petition for dissolution of marriage. That 
lends support to the view we have taken. 
Thus we have to find out on the facts in 
the present case whether the husband 
indulged in carnal copulation with the 
petitioner per anum and per Os, as alleg- 
ed and has thus committed sodomy. — 
12. This court has ruled by a deci- 
Sion of the Special Bench, in Roland 
Premkumar Gokuldas v. Mrs. Jyotsna 
Gokuldas (ILR (1980) 2 Kant 1444), that 


the standard of proof expected ın a 
matrimonia] case under the Jndian 
Divorce Act is what is required in a 


civil proceeding, namely preponderance 
of probability and that the analogies of 
criminal law are not apt in these cases. 

13. -The petitioner in her evidence 
has clearly stated thus: 

"At the time of having sexual inter- 
course, the respondent used to put his 
male organ into my mouth or he used to 
put it into my anus. He was not prepar- 
ed to have sexual intercourse in the usual 
way Nor was he vrepared to have sexual 
intercourse at my desire in the 
way. He used to conduct with me in a 
very. cruel way at the time of having 
intercourse. Therefore, it is 
for me to live with the respondent. On 
account of modesty, I did not state about 
these facts during my examination on the 
last occasion. On these grounds, I pray 
for a decree for divorce.” 

There js no cross-examination on. the 
asseverationg made by the lady in the 
box. By the very nature of things, it is 
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usual 


impossible | 


not possible to expect ‘corroboration to | 
testimony before the court.- Even so, she’ 


has reported the matter 


soon’ after to 


her father. ‘She has examined her father ` 


as P. W. 2. He has in‘a genera] way Cor- 
roborated’ the’ evidence of P. W.” 1, the 
_betitioner, wher he stated ‘thus: ` 
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“My .- son in-law was troubling my 
daughter like anything. . He was biting 
her breasts. He was beating her. My son- 
in-law i é, the respdt. was forcing 
my daughter for sexual intercourse dur- 
ing menstrual period. He was coercing 
her even when she was ill. My daughter 
used to- fal] unconscious because of over 
indulgence on the part of respdt. in 
sexual intercourse. My daughter deve- 
loped fear foebia on account of cruel 
attitude of the respdt. towards her....... 
My son-in-law was behaving like a 
beast.” 

That being so, we are satisfied that the 
respondent indulged in sodomy on his 
wife, the present - petitioner, and that 
the petitioner has made out a case for a 
decree for divorce by  dissolu- 
tion of the marriage with the respondent. 
In the case of Lawson v. Lawson ((1955) 
1 All ER 341) it is laid down by Lord 
Goddard, C. J., in Court of Appeal that 
though we should normally expect cor- 
roboration to the testimony of an accom- 
plice, since the wife is not a consenting 
party, she would not be in the position 
of an accomplice and her testimony could 
be accepted without corroboration, if it 
inspires confidence. This is what he has 
observed: 

AEE but in fact she was not a con- 
senting party, and accordingly no rule 
for corroboration applied in the present 
CaSe,...... a 

Hence, we have no hesitation to hold onf 
the facts of the case that the learned 
District Judge was justified in coming to 
the conclusion that the husband in the 
Case committed sodomy on his wife by 
forcing her, for carnal copulation per 
anus and per os. 

14. The conduct of the haspan dur- 
ing the tria} and the fact that the hus- 
band remained absent, though he filed 
objections, would make it clear that 
there is no collusion between the parties. 
We are satisfied with the finding of the 
learned District Judge that there is no 
collusion between the parties and we are 
further satisfied that the parties are 
Protestant Christians and reside in the 
jurisdiction of the Court. 

15. In the result, the decree for dis- 
solution of the marriage of the petitioner 


a 


with the respondent is hereby, confirmed. 


EEK ET 
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K. JAGANNATHA SHETTY AND 
P. A. KULKARNI, JJ. 
S. C. Konda Reddy, Appellant v. Union 
of India and another, Respondents. 


Mise. First Appeal] No. 192 of 1980, 
D/- 15-7-1981. 


(A) Evidence Act (1 of 1872), S. 115 — 
Doctrine of estoppel — When can be 
called in aid.. 


A railway contractor entered into an 
agreement for execution of certain 
works for the railways. Due to the delay 
on the part of the railways in perform- 
ing their obligations, the contractor had 
to wait for his turn to commence the 
execution of the works. The period pre- 
scribed under the agreement for com- 
pletion of the works was extended and 
on completion the contractor made a 
claim for additional payments due to the 
escalation of the costs of construction. 
However he withdrew the said additional 
claim and the Railways paid the final 
bil] at the rates agreed upon in the 
agreement. Thereafter the contractor 
claimed compensation for the loss suffer- 
ed by him due to the delay in perfoming 
the contractual obligations by the rail- 
ways. The railways rejected the claim on 
the ground that the final bill was paid 
only because of the withdrawal of the 
first claim which operated as estoppel or 
waiver against the contractor. 


Held, the claim for compensation had 
nothing to dg with the final bill or the 
final measurements recorded thereunder. 
The contractor claimed additiona] pay- 
ment by way of damage or compensation 
for the loss said to have been suffered by 
him due to the delay in the performance 
of the obligations cast on the railways 
under the agreement. This claim was 
independent of and in addition to the 
fina] bill. The contractor could not there- 
fore be shut out either by estoppel or by 
waiver. Altho’ the contractor had made 
a representation inasmuch as he with- 
drew the first claim for additional pay- 
ments, however, the railways did not in 
any manner act on that representation 
and that too to the detriment to 
their interests. The contention that the 
fina] bil] would not have been paid but 
for the withdrawal of the additional 
claim was without merit, for, the final 
bill was prepared on the basis of the 
fina] measurements of the works actual- 
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ly executed by the contractor. He was 
legitimately entitled tọ that payment. 
The Railways by making that payment, 
had only discharged their contractual 
liability and did not act in any manner 
prejudicial to their interests. The contrac- 
tor had a lega] remedy to have his clam 
adjudicated by arbitration. He did not 
then ask for a reference to adjudication 
before unilaterally withdrawing his first 
claim. He did not withdraw that claim 
for any consideration. He was now de- 
manding a reference and could not, there- 
fore, be denied the same on the ground 
that he had waived his right by with- 
drawing his claim. AIR 1965 SC 1055 and 
AIR 1935 PC 79. Applied. (Para 11) 


(B) Arbitration Act (10 of 1940), Ss. 2 
(a) and 33 — Contract for execution of 
works — Reference of dispute to arbitra- 
tion after payment of final bil] — Plea 
that accord and satisfaction reached by 
payment of final bill put an end to con- 
tract and arbitration clause thereunder 
—- Arbitrator has jurisdiction to decide 
question before going into merits of dis- 


pute, ATR 1959 SC 1362, AIR 1974 SC 
158 and M.F.A. No. 353 of 1974, D/- 
24-11-1978 (Kant) (FB), Rel. on. 

{Para 13) 
Cases Referred: Chronologica] Paras 
(1978) M. F. A. No. 353 of 1974, D/- 


24-11-1978 (Kant) (FB) M. S. Ramiah 
v. State of Karnataka 13 
AIR 1974 SC 158: (1974) 2 SCJ 6 12 
AIR 1965 SC 1055: (1965) 2 SCJ 783 Il 
AIR 1959 SC 1362: (1960) 1 SCR 493 12 
AIR 1935 PC 79:1935 All LJ 593: 68 
Mad LJ 725 11 


V. Krishnamurthy for V. Tarakaram, 
for Appellant: B. S. Keshava Iyengar for 
J. Nagaraj, for Respondents. 


JAGANNATHA SHETTY, J.:— This 
appeal concerns with the right of the 
appellant to have his claim referred to 
arbitration for adjudication. The I Addi- 
tional Civil Judge Civil Station, Banga- 
lore who tried the matter as O. S. No. 173 
of 1977, dismissed the appellants ap- 
plication filed u/s. 20 of the Arbitration 
Act. This appeal is preferred against that 
order. 


2. The parties rested their case only 
on their pleadings and the terms of the 
agreement. They did not produce any 
oral evidence. 


3. We will give a brief summary of 
the facts avoiding as far as possible the 
controversia] matters: 
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The appellant was a railway contrac- 
tor. He entered into an agreement with 
the respondents for execution of certain 
works including the work of “doubling 
of track between Renigunta and Bala- 
palle—earth work forming Bank and 
cutting etc,’ earmarked between chain- 
age O and 10.600 Reach I. As per the 
terms of the agreement, the respondents 
were to point out the lands and places 
where work had to be carried out and 
supplies were required to be made. The 
respondents were further required to 
give the details of the materials required 
with the specifications and the quanti- 
ties. They were also required to give the 
drawings of the works to be executed. It 
was only thereafter the appellant was 
required to commence the works entrust- 
ed to him. 


The respondents did not attend to 
those preliminary requirements in time. 
and there was a considerable delay on 
their nart in performing their obliga- 
tions. Consequently, the appellant had to 
wait for his turn to commence the ex- 
ecution of the works. 


4. The period prescribed under the 
agreement for completion of the works 
was, however, extended. and the appel- 
lant completed all the prescribed works 
on June 27, 1975. On July 1, 1975, he 
made a claim for additiona] payments 
at higher rates on various items of works 
executed by him. On Sept. 10, 1975. he 
restricted the additional claim to Rupees 
four lakhs and odd. He did not, however, 
pursue that claim. He had a_ second 
thought over the matter. On Oct. 31, 1975, 
he wrote a short letter informing the re- 
spondents that in order to develop good 
relationship with the administration, he 
was withdrawing the said additional 
claim. ` 


5. On Nov. 14, 1975, the respondents 
paid the final bil] at the rates agreed 
upon in'the agreement. They also re- 
funded the security deposit. 


The appellant, notwithstanding his de- 
sire to maintain the good relationship 
with the administration, could not, per- 
haps, resist the temptation to claim some- 
thing more. On May 24, 1977, he asked 
the respondents to pay him Rs. 5.7 lakhs 
as compensation for the loss suffered by 
him due to the delay in performing the 
contractual obligations by the respon- 
dents. But the respondents did not even 
reply to that notice. The appellant then 
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called upon the respondents to refer the 
said claim to arbitration under cl. 63 (1) 
of the general conditions of the agree- 
ment. The respondents, as usual, turned 
down that demand. So, the appellant 
moved the court below with an applica- 
tion u/s. 20 of the Arbitration Act for a 
reference to arbitration. The respon- 
dents opposed that application. 

6. Upon the riva] contentions raised 
in the pleadings, the lower court framed 
the following issues for consideration: 


1. Whether the plaintiff has made out a 
case for making a reference to the arbit- 
rators as per the provisions of the Arbtn. 
Act? 

2. If so, whether the plaintiff is entitl- 
ed to the said reference? 


On the first question, the Court held 
that the dispute arising out of the appel- 
lants claim falls within the said arbitra- 
tion clause. But while coming to the 
second question, it declined to make a 
reference. The Court held that the ap- 
pellant was estopped from raising the 
dispute since he had earlier made sucha 
claim and unconditionally withdrawn it. 
The Court based its conclusion solely on 
the appellants letter dated October, 31, 
1975. 


7. In this appeal, there was No argu- 
ment before us with regard to the legal- 
ity of the finding recorded by the lower 
court On the first question. We therefore 
proceed on the basis that the dispute 
raised by the appellant falls squarely 
within the arbitration clause in the 
agreement between the parties. The only 
point that we have to decide is whether 
the appellant in the context and in the 
situation, was estopped from raising the 
dispute and demanding a reference to 
arbitration. 


8. The decision on this point turns 

mainly on the appellant’s letter dated Oct. 
31, 1975 (Annexure 57) which, for imme- 
diate reference. is set out hereunder: 
“Sir, 
Name of work: Doubling of track be- 
tween Renigunta and Balapalle — 
Earth — work in forming Bank and cut- 
ting ete. and supply of materials for the 
construction of bridges. service roads etc. 
between Ch, O. Metre and Ch, 10.600 
Metres — Reach-J. Agreement No. 107/ 
CL/BNC/73 of 20-10-1973. 

After consideration of my claims and 
to develop good relationship with the 
Administration, I hereby withdraw the 
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conditions which I have raised in my let- 
ter dt. 10-9-1975 addressed to XEN and 
1-7-1975 to GM/CN/BNC. 


Thanking you, 
Yours faithfully, 
d/- x xX x | 
Signature of the Contractor. 
P. A. H. of Y. S. C. Konda Reddy.” 


It may be recalled from the pre-natal 
history ofthe case thatthe appellant first 
wanted an additional] payment of Rs. four 
lakhs and odd to make good the alleged 
loss suffered due to the escalation of the 
costs of construction. He made that 
claim. no doubt, but thought it later to 
withdraw it for the purpose of what he 
described as ‘to develop good relation- 
ship with the administration’. It was 
his unilateral action with no problem to 
others. The short question is whether 
the withdrawa] of that claim precluded 
the appellant from demanding more pay- 
ment for the works executed by him and 
asking for its adjudication by arbitration. 


9. Mr. Krishnamurthy, Senior Ad- 
vocate for the appellant in his charac- 
teristie style of submission marked with 
precision and grasp, urged that on the 
material on record, we must put out of 
the way hoth the doctrines of estoppel 


and waiver. According to him, these 
doctrines with different considerations 


have no part to play on the right of the 
appellant to seek a reference under the 
arbitration clause. On the other hand, 
learned Advocate General who appeared 
for the respondents sought to justify the 
order under appeal not only on the 
question of estoppel, but also on the 
principle of “accord and satisfaction” by 
which the contract between the parties 
was fully and finally discharged thereby 
putting an end to the arbitration clause 
thereunder. He urged that the appellant 
after withdrawing his clam by his 
letter dated October 31, 1975, received 
the full payment under the final bill 
without any reservation of hig further 
or future claim. He also said that that 
payment would not have been made and 
security deposits would not have been 
refumded but for the said letter which 
under the circumstances, amounted to 
and was treated as ‘No Claim Certificate’. 


10. We may first clear the ground on 
the last contention urged by learned 
Advocate General. If, as contended by 
him that ‘the appellant had given a ‘No 
Claim: Certificate’, then the matter ends 
. theré.' Certainly: he was not entitled to 
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claim further payment in view of Cl. 43 
(2) of the agreement. which provides: 

“The Contractor shal] not be entitled 
to make any claim whatsoever against 
the Railway under or by virtue of or 
arising out .of this contract, nor shall the 
Railway. entertain or consider any such 
claim, if made by the Contractor, after 
he shal] have signed a “No Claim” cer- 
tificate in favour of the Railway, in such 
form as shall be required by the Rail- 
way, after the works are finally mea- 
sured up.” 


“No Claim Certificate” has to be-given 
in favour of the respondents in the re- 
quired form as stated above. But wedo 
not find any such certificate insisted up- 
on by the respondents or given by the 
appellant. The appellant by his letter 
dated October 31, 1975, did not just press 
the claim then made for extra payment. 
Neither on fact nor under law that 
letter could be construed as a ‘No Claim 


Certificate’. After the said letter, the 
respondents paid the final bill Even 
while receiving that payment, the ap- 


pellant has not committed himself not to 


claim anything more. The respondents, 
in Our opinion, therefore, have miscon- 
strued the contents of the said letter. 

11. We also do not fing any sub- 
stance in the contention that the said 
letter operated as estoppel or waiver 
against the appellant. The doctrine of 
estoppel is embodied in Section 115 of 
the Evidence Act. To cal] into aid that 
doctrine, three conditions must neces- 
sarily be satisfied as observed by the 
Supreme Court in Gyarsi Bai v: Dhan- 
sukh Lal AIR 1965 SC 1055 at p. 1061, 
Para 8, They are: 

1. Representation by a person to an- 
other: 

2. The other shall have acted upon the 
said representation; and 


3. Such action shall have been detri- 
mental to the interests of the person to 
whom the representation has been made. 


In the instant ease, although it may be 
said that the first condition was satisfied, 
it can never be stated that the seeond 
and third conditions were satisfied. The 
respondents did not in any manner act 
on the representation of the appellant 
and that too to the detriment to their 
interests. It was, however, urged that 
the respondents would not have paid the 
fina] bill but for the withdrawal of the ad- 
ditional] claim by the appellant. We may 
point out: that the final bill was ‘prepar- 
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ed on the basis of the final measurements 
of the works actually executed by the 
appellant. He was legitimately enti- 
tleg to that payment. The respondents 
by making that payment, had only dis- 
charged their contractual] ability and 
did not act in any manner prejudicial to 
their interests. 


It may be stated that the claim under 
dispute has nothing to do with the final 
bill or the final measurements recorded 
thereunder. The appellant claims addi- 
tional payment by way of damage or 
compensation for the loss said to have, 
been suffered by him due to the delay 
in the performance of the obligations 
cast on the respondents under the agree- 
ment. ‘Thig claim is independent of and 
in addition to the final pill. He cannot, 
therefore, be shut out either by estoppel 
or by walver. 


, The terms “estoppel” and “waiver” are 
sometimes used interchangeably, but the 
two are quite distinct and different. 
Estoppel is a rule of evidence andis not 
a cause of action. On the other hand, 
waiver is contractual and may constitute 
a cause of action. In Halsbury’s Laws 
of England, Third Edition Volume 14, 
page 637, it is stated: 

“Waiver is the abandonment of a 
right, and is either express or implied 
from conduct.......666 scccceees 

Where the right is a right of action, 
or an interest in property, an express 
waiver depends upon the same consid- 
erations as a release. If it is a mere 
Statement of an intention not to insist 
upon the right, it is not effectual unless 
made with consideration.” 


The waiver is thus a voluntary and 
intentional] abandonment or relinquish- 
ment of a known right. It must be 


supported by a valid consideration wn- 
less arises from conduct creating an 
estoppel. There is, at any rate, no such 
thing as estoppel by waiver as observed 
by the Privy Council. (See Dawsons 
Bank Ltd. v. Nippon Menkwa Kabushini 
Kaish (Japan Cotton Trading Co., Ltd.) 
AIR 1935 PC 79 at p. 82.) 


In the instant case, the appellant hasa 
legal remedy to have his claim adjudica- 
ted by arbitration. He did not then ask 
for a reference to adjudication before 
unilaterally withdrawing his first claim. 
He did not withdraw that claim for any 
consideration. He is now demanding a 
eference and cannot, therefore, be deni- 
ed the same on the ground. that he, had 
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waived his right by withdrawing his! 
Claim-by the aforesaid letter. 

12. The question next to be consider- 
ed is, whether the accord and satisfac- 
tion by payment of the fina] bili has put 
an end to the agreement and the arbi- 
tration clause thereunder? There can- 
not be any controversy on this point too 
and may, therefore. be easily disposed of. 
The accord aNd satisfaction has always 
been understood as a method of discharge 
of a contract and may be a good de- 
fence to.an action for breach of a con- 
tract, but it will have no effect to put an 
end to the contract itself, Sarkar, J. 
while examining this aspect, observed in 
Union of India v. Kishorilal Gupta, AIR 
1959 SC 1362 at p. 1373, para 27: 

“The effect of an accord and satisfac- 
tion is therefore to secure a release from 
an obligation arising under a contract. 
Now it is difficult to conceive of an ob- 
ligation arising from a contract unless 
the contract existed. An accord and 
satisfaction which secures a release from 
such an obligation is really based on the 
existence of the contract instead of 
treating it as non-existent. The contract 
is not annihilated but the obligations 
under it cease to be enforceable. There- 
fore it is that when an action is brought 


for the appropriate remedy for non- 
performance of these obligations 
that an accord and satisfaction 
furnishes a good defence. The 


defence is not that the contract has 
come to an end but that its breach has 
been satisfied by. accord and satisfaction.” 

In Damodar Valley Corporation v. K. 
K. Kar, AIR 1974 SC 158 at p. 164, 
para-13, the Supreme Court observed: 

“Similarly the question whether there 
has been a settlement of all the claims 
arising in connection with the contract 
also postulates the existence of the con- 
tract. The principle laid down by Sar- 
kar, J. in Kishorilal Gupta Bros’s case 
(1960) 1 SCR 493: AIR 1959 SC 1362 that 
accord and satisfaction does not put an 
end to the arbitration clause was not 
dissented from by the majority. On th* 
other hand proposition (6) seems to lend 
weight to the views of Sarkar, J.” 

13. It is, however, open for the re- 
spondents to urge before the arbitrator 
that in view of the aecord and satisfac- 
tion reached in the case and the settle- 
ment of all the alleged claims, the ap- 
pellant has No right to raise the dispute 
‘If such 
a contention is raised, it would. be pro- 
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per for the arbitrator to decide that 
question before going into the merits of 
the disputed claim. A Full Bench deci- 
sion of this Court in M. S. Ramiah v. 
State Of Karnataka M. F. A No. 353/74 
-— Opinion of the Ful} Bench rendered 
On 24-11-1978. to which one of us (K. 
Jagannatha Shetty, J -) Was a party, has 
taken a similar view. It was observed: 

“In conceivable eases, even the exis- 
tence or non-existence of a dispute might 
itself assume the character of a dispute 
for adjudication by the arbitrators. The 
arbitrators are also competent to decide 
whether that dispute is excluded from 
the arbitration clause. ‘An arbitration 
agreement may explicitly empower the 
arbitrator to decide whether or not a 
particular dispute is within the arbitra- 
tion agreement.’ (See Hudson’s Building 
and Engineering Contracts, Ninth Edi- 
tion, page 658). But even if there is 
no such express power unless the dis- 
pute is expressly excluded from the arbi- 
tration clause “an arbitrator is always 
entitled to enquire whether or not he has 
jurisdiction.” (See Russe] on Arbitra- 
fion, 18th Edition, page 73).” 

It is, therefore, open to the Arbitrator 
te decide the question, if raised, whether 
there has been a settlement of al] the 
claims arising in connection with the 
contract having regard to the effect of 
the accord and satisfaction. 


14. Before parting with this case, we 
must make it clear that we shall not be 
understood to have expressed ahy opin- 
ion on the merits of the disputed claim. 
It would be for the arbitrator to ad- 
judicate in accordance with law and in 
the light of the observations made. 


15. In the result, the appeal is allow- 
ed: in reversing the order of the lower 
court, the matter stands remitted to the 
City Civil Court, Bangajore with a direc- 
tion to restore the suit on file and refer 
the dispute to arbitration after hearing 
the parties. 

Appeal allowed. 
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Mysore Manufacturers & Traders, 
Bangalore. Petitioner v. State of Karna- 
taka and another, Respondents, 

Writ Petition No. 5862 of 1978, D/- 
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(A) Electricity Act (9 of 1910), Sec- 
tions 19 (2) and 21 (4) — Applicability 
— Dispute regarding right to claim 
damages for illegal disconnection of elec- 
trie supply — Section 19 (2) or Sec. 21 
(4) is not attracted and dispute cannot be 
referred to arbitration, 


The scope of Section 19 is restricted 
and controlled by the provisions of the 
Chapter ‘Works’, Therefore, Section 19 
has to be understood under the scheme 
of that Chapter and not in a general 
way. Section 19 provides that in the 
doing of work contemplated under the 
Said Chapter, the Electricity Board shall 
Cause as little damage, detriment and 
inconvenience as may be and for such 
inconvenience, interference or detriment 
are to be awarded and if there 
is dispute with regard to the amount 
of damages or the cause of action, the 
matter has to be referred under Sec. 19 
(2) to arbitration. AIR 1958 Bom 510, 
Rel. on. (Paras 7, 8) 

Reading sub-section (1) and sub-sec, (4) 
of Section 21 it is clear that 
the scope of sub-section (4) of Section 21 
is controlled and restricted by what is 
stated in sub-section (1) of Section 21. 
Sub-section (1) of Section 21 clearly 
contemplates that a licensee shal] not be 
entitled to prescribe any specia] form of 
appliance for utilising energy supplied 
by him and it is only in that connection, 
if any damages are alleged, sub-sec, (4) 
of Section 21 comes into play. ATR 1958 
Cal 661, Rel. on. (Para 9) 

(B) Electricity (Supply) Act (54 of 
1948), Section 76 — Reference to arbi- 
tration — Dispute regarding right to 
claim damages for illega] disconnection of 
electric supply — Is not referable to 
arbitration since there is no provision 
either under the Act or under the Elec- 
tricity Act for reference of such dispute 
to arbitration. (Electricity Act (1910), 
Sections 19 (2) and 21 (4)). AIR 1958 
Mys 148 and AIR 1963 SC 1128, Rel. on. 

(Para 13) 
Cases Referred: Chronological] Paras 
(1978) 1 Kant LJ 389:ILR (1978) 1 Kant 

462 2 Oe O 
AIR 1963 SC 1128: (1965)1SCJ 125 12 
AIR 1958 Bom 510:1958 Cri LJ 1467 : 

60 Bom LR 807 8 
AIR 1958 Cal 661: 1958 Cri LJ 1394 10 
AIR 1958 Mys 148: ILR (1958) Mys 62 12 

R. Venkateshwara Rao, for Peti- 
tioner: Venkatachaliah, Govt, Advocate 
(for No. 1) and V. N. Satyanarayana 
for Grenco (for No. 2), for Respondents, 
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ORDER :— The material facts are 
these: The petitioner, a Partnership firm 
engaged in the manufacture of plastic 
tops and laminations imported and in- 
stalled a Dixon Pilot Quoting Machine 
and an Air Dryer in the year 1973. The 
respondent Karnataka State Electricity 
Board sanctioned energy to the said in- 
stallation subject to an authorised load 
of 98 HP and serviced the same with 
effect from 15-9-1973. It also fixed the 
monthly minimum charges payable on 
that basis. The petitioner has also aver- 
red that the respondent-2 never provided 
the required 200A fuses at their pole. 

2. It is further averred in the- writ 
petition that the 2nd respondent in the 
writ petition arbitrarily disconnected the 
power to the petitioner on false and 
trumped up charges on 6-6-74 and the 
petitioner immediately appealed to the 
Chairman on 7-6-1974 and the Chairman 
appointed the Chief Engineer (South) to 
inspect and give his findings. The Chief 
Engineer, by his report dt. 30-8-1974 
gave his findings exonerating the peti- 
tioner and recommended  re-connection. 
But, the Board for the reasons best 
known to it did not give the re-comnec- 
tion. The petitioner was forced to file writ 
petition No. 1442/75, on the file of this 
Court, but the same was dismissed. But 
in appeal W. A. 353/1976 which was al- 
lowed on 1-6-1977.* it was held that the 
disconnection was illegal and issued a 
writ of mandamus directing reconnection. 


3. According to the petitioner, he has 
invested huge amounts borrowing from 
banks and financial institutions at heavy 
rates of interest and on account of the 
illegal] and arbitrary disconnection of 
the. energy fora period of three years, the 
machinery could not be worked and the 
petitioner has thus suffered heavy losses 
on account of the interference by the 
licensee and the petitioner is entitled to 
claim compensation for the incon- 
venience, as a result of an undue and 
illegal interference by resposdent-2. In 
Spite of the reliefs granted to the peti- 
tioner in W. A. 353/76, the petitioner 
avers, that it was not possible to restart 
or rejuvenate the industry unless a fair 
compensation for this arbitrary and pro- 
longed disconmection was received. 


4. So, according to the petitioner, the 
petitioner approached the Chairman for 
the relief. The Chairman directed the 
petitioner to submit his claim and he 


*Reported in (1978) 1 Kant LJ 389. 
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submitted his claim on 24-10-1977, a 
true copy of the same is filed along with 
the writ petition at Exhibit-A. No re- 
ply was received and no action was taken 
by the Board. Thereafter, the present 
writ petitioner gave a notice to respon- 
dent-2 demanding, inter alia, arbitration 
under Section 52 of the Indian Electri- 
city Act, 1910. r./w. Section 19 (2) and 
Section 21 (4) ofthe Actand naming an 
Arbitrator from the petitioner’s side. A 
true copy of the said notice is filed along 
with the writ petition at  Exhibit-B. 
The reply received to it dated 13-12-1977 
by respondent-2 was beside the point 
and a true copy of that reply is filed 
along with the writ petition at  Exhi- 
bit-C. The petitioner again sent a letter 
dated 25-12-77 to the Government re- 
questing the appointment of Arbitrator 
as required under Section 52 of the 
Electricity Act, 1910. A true copy of the 
said letter is filed along with the writ 
petition at Exhibit-D. The Ist respon- 
dent refuted the claim of the petitioner. 
A true copy of the letter turning down 
the request of the petitioner is filed along 
with the writ petition at Exhibit-=. 
Thus, the petitioner, according to him, is 
forced to approach this Court with the 
following nrayer.— 

“Wherefore the petitioner prays that 
the Hon’ble Court be pleased to call for 
records and: 

(i) issue a writ of mandamus or such 

other writ, order or direction directing 
the respondents to name an arbitrator as 
provided under Section 52 of the Electri- 
city Act, 1910, for enquiry and as- 
sessment of the compensation due to the 
losses sustained on account of the illegal 
disconnection.” 
This prayer was opposed by the other 
side. They contended that the matter 
is not covered either by Section 19 (2) 
or by Section 21 (4) of the Electricity 
Act. No arbitration was provided for to 
settle the damages as on the facts of the 
present case. The point, therefore, that 
arises for my consideration in this writ 
petition is: Whether there is justifica- 
tion in the prayer made in the writ peti- 
tion that an arbitrator should be ap- 
pointed under. Section 19 (2) or under 
Section 21 (4) of the Electricity Act, 
1910. 

5. At the very outset. my attention 
was invited to the earlier decision of this 
Court referred to above which is report- 
ed in (1978) 1 Kant LJ 389. Therein a 
Division Bench of this Court has no 
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doubt held that ‘the back-billing was not 
legal, but the present writ petitioner 
‘was bound to pay all the monthly mini- 
mum charges. This is what the Court 
has observed: . 
: “In these circumstances, we are clearly 
of the view that the appellant would be 
liable to pay the monthly minimum 
charges that had accrued during the 
period the installation had stood connec- 
ted to power supply, pursuant to the 
said interim order. We are, therefore, 
of the view that any mandamus that may 
have to issue regarding restoration of 
connection could only be conditional up- 
on payment of the monthly minimum 
charges and such other dues, if any, if 
the same have not been paid. 

In the light of the foregoing, we are 
unable to uphold the judgment in ap- 
peal. The appeal is accordingly allow- 
ed and in ‘reversal of the order of the 
learned single Judge W. P. 1442 of 1975 
is also allowed to the extent indicated 
above....... ‘hae 

In the result, the demands comprised 

in Exts-D, J and B-1 in so far as they 
relate to back~billing charges and other 
dueg arising therefrom are hereby qua- 
shed. A direction in the nature of man- 
damus wil] also issue to the respondent- 
Board to restore the electric supply. to 
the installation of the appellant, provi- 
- ded he pays up all the monthly minimum 
charges and other dues of a like nature 
during ‘the. period the power supply had 
stood restored pursuant to the interim 
orders passed during the pendency ofthe 
writ petition.” - 
The learned Counsel appearing for the 
Board no doubt submitted that the month- 
ly minimum charges are not yet paid; 
be ihat as it may, the direct question 
that arises for my consideration in this 
writ petition is: Whether the case for 
damages as made out should be referred 
to Arbitration?. 

6. I would first take for consideration 
Section 19 (2) of the Electricity Act 
-which is relied upon by the writ peti- 
tioner. Section 19 reads thus: 

. “19. Compensation for damage— (1) 
‘A licensee shall, in exercise of any : of 


the. powers conferred by. or. under this 
Act; cause ‘as little damage, detriment 
. and inconvenience as may be, and. shall 


make. full compensation . for any damage, 


detriment. or. inconvenience caused . by 
-him or by any .one - ‘employed by him.. 

(2) Save in. the- Case .provided for. in 
Section, 12, sub-section. (3),. where, any., 
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difference or dispute arises as “to the 
amount or the application of such com- 
pensation, the matter shall be determin- 
ed by arbitration.” 

T. It is necessary to recall] that Sec- 
tion 19 occurs in the Chapter under the 
rubric ‘Works’. That Chapter consists 
of Sections 12 to 19. Section 12 con- 
templates ‘Provisions as to the opening 
and breaking up of streets, railways and 
tramway’; Section 13 contemplates 
‘Notice of new works’: Section 14 con- 
templates ‘Alteration of pipes or wires’; 
S. 15 speaks of ‘Laying of electric sup- 
ply-lines or other works near sewers, 
pipes or other electric supply-lines or 
works’: S. 16 speaks of ‘Streets, railways, 
tramways, sewers, drains or tunnels 
broken up to be reinstated without de- 
lay; S. 17 contemplates ‘Notice to tele- 
graph authority when their property is 
to be interfered with’: S. 18 speaks of 
‘Overhead lines’ and then comes S. 19 as 
the last section of the Chapter which 
speaks of ‘Compensation for damage’. 
Thus, itis obvious that S. 19 has to be 
understood under the scheme of Chapter 
‘Works’ and not in a general way. If, 
in the doing of work. contemplated under 
the said Chapter, the Electricity Board 
shall cause as little damage, detriment 
and inconvenience as may be and for 
such inconvenience, interference or de- 
triment, damages are to be awarded and 
if there is dispute with regard to the 
amount of damages or the cause of ac- 
tion. ' the matter has to be referred 
u/s. 19 (2) to arbitration. The section 
does not speak in a generaj way. It is 
controlled by the provisions of the 
Chapter under the rubric ‘Works’ and 
hence, S. 19 (2) does not apply to the 
facts of the present case which speaks of 
a different situation altogether. What is 
claimed in the present writ petition is 
that the petitioner is entitled for 
damages as the electricity supply was 
cut off and not because there was in- 
convenience, damage or detriment by 
the Electricity Board in laying supply- 
lines etc. as contemplated under the. 
Chapter ‘works’. j i 
. 8. However, if an authority is needed 
on the proposition,’ it is to be founq in 
the case of State v, Shantiial R. Desai, 
(AIR 1958 Bom 510). The construction 
of S. 19 came up. for consideration before 
a Division Bench of: Bombay High Court. 
Justice Mudholkar, who delivered: the’ 
judgment for the Bench has pointed out" 
.in para-§ of the judgment: thus: i 
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- “Sections 12. and 19. of the Electricity. 
Act are grouped together in Part-II .of 
the Act under the heading “Works”. 
These sections must be read .together, 
and not in isolation from one another, as 
if they covered separate topics. Con- 
sidering these provisions as a _ whole, it 
is clear that the general powers of a 
licensee in executing the works neces- 
sary for the supply of electricity are 
mentioned in sub-s. (1) of S. 12, that the 
remaining sub-sections of S. 12, limit or 
qualify some of these powers. and that 
further limitations and qualifications on 
the same powers are stated in Ss. 13 to 
19 of the Act.” 

Thus, I am satisfied that S. 19 (2) has 
no application to the facts of the present 
case. 

9. I will next sate to S. 21 (4) of 
the Act. S. 21 is regarding ‘restrictions 
on licensees’ controlling or interfering 
with use. of energy, That section occurs 
under the Chapter ‘Supply’. The Chap- 
ter consists of Ss. 19A to S. 27,. al] con- 
cerning supply. S. 21 of the Act reads 
thus: 

"(1) A ienes shall not be entitled to 
prescribe any special form of appliance 
for utilising energy ‘supplied by him, or 
Save ag provided in any conditions made 
under sub-sec. (2)-or...... by 5. 26, sub- 
sec. (7), in any way to contro] or inter- 
fere with the use of such energy.” 


Then comes sub-sec. (4) which reads: 


“(4) Where any difference or dispute. 


arises as to whether a licensee has pre- 
scribed by appliance or controlled or 
interfered with the use of energy in .con- 
travention of sub-sec. (1), the matter 
shall be either referred to an Electrical 
Inspector and decided by him, or, if the 
licensee or consumer so desires, deter- 
mined by arbitration.” 

Thus, reading sub-sec. (1) and sub-sec. (4) 
of S. 21 of the Act, it becomes clear that 
the scope of sub-sec. (4) of S. 21 is con- 
trolled and restricted by what is stated 
in sub-sec. (1) of S. 21.- Sub-see. (1) of 
S. 21 clearly contemplates that a licensee 
shall not be entitled to prescribe any 
Special form of. appliance for utilising 
energy supplied by him and itis only in 
that connection, .if any. damages are 
alleged, sub-sec, (4) of, S. 21 comes into 
play.. 

10. This is illustrated in the. dedin 
of the Calcutta -High Court in: _the case 
of. Mahabir Prosad. .. Lilba..-v. . | Purulia 
Electric Supply: Corporation ; Ltd., report- 
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ed-in. AIR.1958 Cal 661. -Therein the re- 
spondent electric company issued orders 
from time..to time restricting the use of 
energy .by consumers although such 
power of restriction was not provided 
for in the . licence granted to the com- 
pany. Further it was observed that the 
licence required the licensee to maintain 
generating plant of such capacity as to 
make at all times possible to lay off the 
largest unit for repairs and to overhaul 
it. without affecting the continuity of 
supply. The licensee could not impose a 
condition without the previous sanction 
of the Government to the effect that 
the consumer would not be allowed to 
use energy On Sunday on the ground 
that it was necessary to do so for over- 
hauling the generating uhit. Such a con- 
dition imposed would be unlawful being 
in breach of the Act and licence. It is 
under these circumstances S. 21 (4) of 
the Act comes into play. It was his case 
in that decision that the Board had no 
authority to interfere with the use of 
electricity by imposing a condition and 
prescribing any special form of appliance 
for utilising energy supplied by it. Hence. 
S. 21 (1). r/w S. 21 (4) was made applicable 
to the facts of the case. It is thus obvious 
tha S. 21 (1) r/w S. 21 (4) would not be 
applicable to the facts of the present 
case. 


11. Learned: counsel] for the - petitioner 
no doubt argued that the word ‘inter- 
ference’ as used in S. 19 (2). shal] be 
interpreted in a ‘broad and wide way. 
But, I have already pointed out above 
that the scope of S. 19 (2) is controlled 
and restricted, The Jearned counsel while 
pressing into service S. 21 (4) of the Act 
obviously has not taken into considera- 
tion that S. 21 (4) comes into play only 
with reference to S. 21 (1) as rightly 
pointed out by the learned counsel for 
the Board, Hence, I am constrained to 
hold that S. 21 (4) also would not be at- 
tracted to the facts of the present case. 
- 12, It is no doubt true that the learn- 
ed counsel appearing for the Board fur- 
ther invited-my attention to S. 79 (i) of 
the Electricity (Supply) Act; 1948, which 
enables the Board to make regulations 
governing the’ supply of electricity by 
the Board to persons other. than licensees 
u/s. 49. He further invited my- attention 
to S. 76 of ‘the said Act which speaks of 
arbitration. It states that . where any 


- question. Or -matter is ‘by - this -Act, re- 


quired ‘to ‘be referred to arbitration, it 
Shall be ‘so referred: In ‘this connection: 
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he invited my attention to a decision of 
this Court in the case of Amalgamated 
Electricity Co, Ltd. v. N. S. Bathena re- 
ported in AIR 1958 Mys 148. In that case, 
his Lordship Justice Hegde, as he then 
was of this High Court has pointed out 
in para-5 of the judgment thus: 

"It is next contended that the amend- 
ment Act of 1956 makes it clear. by the 
incorporation of the new Cl. 1 to Sch. 6 
of the Act that the legislature intended 
Cl. 1 and Cl. 16 of Sch. 6 of the Act to 
apply to the disputes between the 
licensee and the consumer. The learned 
counse] for the petitioner wants me to 
read the new clause as one interpreting 
the previous clause. 

I am unable to accept this contention. 
It purports to be an amendment and 
clearly it ig one such. The wording of the 
clause makes it abundantly clear. Nor 
am I able to construe the amended Cl. 1 
as making arbitration compulsory. 

(6) I shal] now turn my attention to 
the arguments based on S. 76 (2) of the 
Act. It clearly speaks of arbitration to 
which provisions have been made in the 
Act or in the Electricity Act, 1910. In 
this connection reference may be made 
to Ss. 16 (3), 21 (2), 21 (4) proviso to 
Ss. 22, 24 (2), Cis. 6 and 12 of the Sche- 
dule of the Electricity Act, 1910. These 
are cases for which the statute provides 
for arbitration.” 

Again in para-7 of the 
Lordship has observed: 

“Section 76 (2) of the Act speaks of dis- 
putes for which arbitration has been 
provided for. By implication it means. 
that there are disputes for which arbitra- 
tion has not been provided for. Other- 
wise the section could have been so 
worded to bring in all disputes.” 

His Lordship has further pointed in 
para-8 of the judgment thus: 

“The presumption of the law is that 
every citizen can approach the ordinary 
civil Court for the adjudication of his 
rights, It is for those who plead that he 
is excluded to establish it by clear and 
cogent authority. Arbitration cannot be 
forced down the throats of unwilling 
litigants. The compulsion of the law if 
any must be clear and wmambiguous. 
Courts wil] not lean for a construction 
ousting the jurisdiction of the civil 
Courts.” 

The view taken by this Court in the 
aforesaid decision finds full support in 
the case of The Mysore State Electricity 
Board v. Bangalore Woollen Cotton & 
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pape Millis Ltd. reported in AIR 1963 SC 
8. 

13. Thus, it becomes clearthat though 
the Electricity (Supply) Act, 1948, would 
make applicable the provisions of Ss. 19 
and 21 of the Electricity Act, 1910, in 
terms. I have pointed out above that the 
provisions of these sections are not ap- 
plicable to the facts of the present case. 
That being so. I am satisfied that there is 
no substance in the present writ peti- 
tion and there is no justification in law 
for me to hold that the dispute regard- 
ing damages, On the facts of the pre- 
sent case, is amenable for adjudication 
by an Arbitrator u/s. 19 (2) or S. 21 (4) 
of the Electricity Act, 1910. 

14. In the result, the writ petition is 
liable to be dismissed and I dismiss the 
same. No costs. 

Petition dismissed, 


AIR 1882 KARNATAKA 58 
R. S. MAHENDRA, J. 

T. Krishnappa and another, Petitioners 
v. H. Lingappa, Respondent. 

Civi] Revn. Petn. No. 1023 of 1979, D/~ 
19-6-1981.* 

(A) Karnataka Rent Control Act 
of 1861), Sections 21 (1) (h) and 50 
Revision petition challenging eviction 
order dismissed On merits — Court can- 
not thereafter take cognizance of acqui- 
sition of properties in names of land- 
lord’s sons. 


The argument that the lis pends till 
ful] satisfaction of the order or decree 
of eviction is obtained or it has become 
unobtainable cannot be accepted. The 
‘lis’ commences from the institution of 
the proceedings and continues only till 
the final order or decree for eviction is 
made by the Court. AIR 1945 Mad 350, 
AIR 1949 Bom 367, (1880) 16 Ch. D. 544 
and (1882) 20 Ch D 637, Distinguished. 

(Para 16) 

The Court required to take into con- 
sideration such facts, events or develop- 
ments, subsequent to the commencement 
of the lis if it becomes necessary by 
bending the rules of procedure and give 
substantial justice. This power of the 
Court to take cautious cognisance of 
events and developments subsequent to 


*Against order of 4th Addl. Civil Ja 
Bangalore City in H. R. C. No. 3864 
of 1975, D/- 27-11-1978. 
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the commencement of the proceedings, 
exists only “if the litigation pends”. In 
the instant case the revision petition 
challenging the order of eviction was 
dismissed on merits on 23-6-1980 and 
was not pending when I. A. was filed 
by the petitioner-tenant on 16-12-1980. 
The Court has, therefore, no power to 
take cognisance of the acquisition of 
properties in the names of  landlord’s 
sons after the disposal of the case and 
recall] the final order ajready made and 
permit the parties to re-agitate their 
claims. (Para 18) 

(B) Civil P. C. (5 of 1908), Ss. 114, 
151 — Review — No provision in statute 
conferring power on High Court to re- 
view its order — Still High Court can 
review order under inherent powers, 

It is true that there is no specific 
provision in the Karnataka Rent Control 
Act, 1961 conferring power on the High 
Court to review its order. But the power 
of review is inherent in every Court of 
plenary jurisdiction to prevent miscarri- 


age of justice or to correct grave and 
palpable errors committed by it. The 


High Court is a Court of plenary juris- 
diction and has, therefore, the power to 


review its order. AIR 1963 SC 1909 
Relied on. (Para 20) 
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ORDER :— The tenant-petitioner has 
filed I. A. V and wants the Court to 
consider the subsequent events and con- 
sider if the respondent has failed to 
establish his reasonable and bona fide 
need treating the application as an IJ, A, 
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in the petition or a C. P. and recall the 
order, The respondent-landlord opposed 
this application. 

2. The petitioner has also filed I. As. 
VII, VIII and IX under O. 47, Rule 2 
r./w. Section 151 C.P.C. for a direction 
to the respondent or his sons to produce 
the sale deeds referred to therein under 
which properties are acquired subsequ- 
ent to the respondent applying for pos- 
session of the property leaseq and ic 
receive the same as additiona] evidence. 


8. I.A.X is an application for con- 
doning the delay in filing I. A. V. treat- 
ing it as one filed under Order 47, R. 1 
C. P.C. In the affidavit in support of 
this application, the petitioner has stated 
that the reasons for the delay have al- 
ready been set out in the affidavit sup- 
porting I. A. V. The respondent in his 
objection has stated that the application 
filed for recalling the order cannot be 
treated as an application under Order 47, 
Rule 1 C. P.C. The explanations given 
are not true and the petitioner was 
aware of these transactions all along. It 
is also contended that the application 
filed after 166 days is clearly barred by 
time and is not maintainable. 


4, In I. As. VII, VIII ang IX the 
petitioner wants the respondent and his 
three sons to produce the sale deeds 
evidencing acquisition of properties sub- 
sequent to the respondent applying for 
the recovery of possession and before the 
order was made on 23-6-1980. The ex- 
istence of these sale deeds is not dispu- 
ted by the respondent but is admitted 
by him. But the dispute between the 
parties, according to the petitioner, is 
that it ig the respondent who has ac- 
quired these properties while according 
to the respondent it is his song who have 
acquired these properties and these pro- 
perties do not belong to him. The peti- 
tioner hag also produced certified copies 
of the sale deeds. Therefore it is not 
necessary to look into original sale deeds 
to appreciate the contentions of the par- 
ties. L.As VII, VIII and IX are therefore 
dismissed. 


5. Sri Javali, learned counsel appear- 
ing for the petitioner argued that by 
the order made on 23-6-1980, the dispute 
Or controversy between the parties is 
not completely resolved and the ‘lis 
pends’ till the respondent js given relief 
by putting him in possession of the pro- 
perties, pursuant to the order and there- 
fore, the Court can take into considera- 
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tion al) the events happening after the 
institution of the proceedings till- the 
order is satisfied and determine the re- 
spondent’s right for possession under 
Section 21 (1) (h) of the Karnataka Rent 
Contro] Act, 1961 (hereinafter referred 
as the Act). According to him, as long 
as the order for possession ig not execu- 
ted and his client continues in possession, 
the ‘lis pends’ and it is open for the 
Court to annul or revise the order al- 
ready made and refuse the relief of pos- 
session, if he is able to satisfy the Court 
tha, the respondent is not entitled to 
recover possession under Section 21 (1) 
(h) and placed reliance on P. Venkates- 
warulu v. Motor & Genera] Traders (AIR 
1975 SC 1409). The respondent according to 
him. has acquired properties in the name 
of his three sons and these properties 
are available for him for occupation and 
is therefore not entitled for the recovery 
of possession of the property leased to 
his client. 


6. Sri Byra Reddy, learned counsel 
for the respondent argued that the con- 
troversy Or the dispute between the 
parties was finally decided on 23-6-1980 
and the contention that the ‘lis pends’ 
til] the order is executed is unsustainable 
in law. He maintained that the order 
could have been annulled, varied or 
modified either In an appeal by a sup- 
erior Court or by this Court on an ap- 
plication for review of the order and 
this not having been done, the order has 
become fina] and binding on the parties 
and this application is not maintainable. 
He also argued that the properties are 
acquired not by his client but by his 
sons. He submitted that the property 
acquired by Devasurappa has already 
been considered: the property acquired 
by Eswar is for running a lodge and not 
for residence, while the other premises 
acquired by Purushotham is in posses- 
sion of the mortgagee and tenants apart 
from being the subject matter of a lti- 
gation and therefore no one of the pre- 
mises acquired by his clients’s sons is 
available for occupation, According to 
him, the petitioner was aware of the 
acquisition of these properties even when 
the order was passed on 23-6-1980, but 
he did not rely on them as these ac- 
quisitions do not. in any way affect the 
right of the. respondent . for .recovering 
possession, 

%. The landlord’s rights over the pre- 
mises’ are not absolute but: are ' control- 
Aed: and ‘regulated by the’ provisions `of 


T: Krishnappa v. H» Lingappa 


ALR. 


the: Act. The lease of the premises, the 
rent payable and the recovery of pos- 
session of the premises leased are all 
regulated by the Act. Nothwithstanding 
anything to the contrary contained in 
any other law or contract, no Court or 
authority can pass an order or decree 
for the recovery — of possession of any 
premises in favour of a landlord against 
a tenant except on an application made 
by the Jandlord for the recovery of pos- 
session on one or more of the grounds 
under Section 21 of the Act. The land- 
lord can apply for the recovery of pos- 
session for his reasonable and bona fide 
need under S. 21 (1) (h), and his estab- 


lishing the ground = specified under 
Section 21 (1) (©) he işs en- 
titled for a decree for eviction. Sec- 


tion 25 of the Act further provides that 
if the landlord after obtaining a decree 
for possession under Section 21 (1) (b), 
fails to occupy the premises within a 
period of three months from the date he 
recovers possession or re-lets within one 
year of the said date to others, then the 
origina] tenant may apply within 13 
months of such date to the court for an 
order directing the landlord to put him 
in occupation of the premises on the 
original terms and conditions and on 
such an Order being passed, the land- 
lord is required to give vacant possession 
of the premises to the original tenant. 
The cause of action or the right of the 
original tenant to apply under Section 25 
accrues only after the decree for re- 
covery of possession passed under Sec- 
tion 21 (1) th) is executed and the land- 
lord recovers possession. It only means 
that if the landlord recovers possession 
after obtaining a decree under S. 21 (1) 
(h) but still does not occupy or re-lets, 
it is open to the origina] tenant to re- 
cover possession of the premises i. e. he 
can re-enter the premises. The landlord 
is also liable for prosecution under See- 
tion 25 (2). The language of Section 25 
or the scheme of the Act does not sup- 
port the contention urged on behalf of 
the petitioner that -the relationship of 
the landlord and tenant continues even 
after the decree for possession against 
the tenant is executed and possession is 
taken by the landlord or/and the land- 
lord should establish his right to eviet 
the tenant under Section 21 (1) (bh) even 
on the day he is to be put in possession 
of the premises, l 


8. It is next to be seen: whether ` the 
cause of action or: the ‘lis pends’. only 
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till the order. for possession is made, in 
the case or continues til] the recovery of 
possession in execution of the order for 
possession. An order for the recovery of 
possession is also referred to as the 
“decree for eviction’, in the Act, The 
word ‘decree’ is not defined in the Act. 
The CPC defines qa decree. <A ‘decree 
means the forma] expression of an ad- 
judieation which, so far as regards the 
Court expressing it, conclusively deter- 
mines the rights of the parties with re- 
gard to all or any of the matters in con- 
troversy in the suit and may be either 
preliminary or final. When a landlord 
applies for-the recovery of possession, 
the dispute or controversy is whether the 
landlord has proved his right for the 
recovery of possession of the premises 
leased under oneormore grounds under 
Section 21 of the Act. The Court re- 
cords its decision on this controversy or 
dispute on the materia] produced by the 
parties. The rights of the landlord and 
the tenant are concluded by this deci- 
sion and the party in whose favour the 
decision js given is entitled to the bene- 
fits flowing from this fina] decision. 

9. ‘Lis’ means a suit, action, contro- 
versy or dispute. A legal action means 
judicia} contest or a law suit. An action, 
arbitation or other proceeding is said to 
be pending after it has commenced and 
before the fina] judgment or award has 
been given. Pendeney is the state of be- 
ing pendant and pendente - lite means 
during litigation. (Jowitt’s Dictionary of 
English Law), 


10. It was however argued that 
though the doctrine of ‘lis pendens’ in 
the T. P. Act and Order 21, Rule 102 
C. P. C. is not attracted to the proceed- 
ings, under the Act, the principle under- 
lying these provisions clearly supports 
the contention that the ‘lis pends’ till the 
satisfaction of the order of eviction. 


11. The object of Section 52 of the 
T. P. Act is to maintain the status quo, 
unaffected by the act of any party tothe 
litigation pending its determination. 

In the words of Turner L. J. in Bell- 
arny v. Sabine (1857) 1 DC G & J 566 : 
(26 LJ Ch 797) (pp 579, 584) — 

“Tt ig... a doctrine common to 
. Courts both of law and equity, and 
rests ... upon this foundation, — that it 
would plainly be impossible that any 
action or suit could be brought to a suc- 
cessfu] termination, if alienations pen- 
dente lite, were permitted .to. prevail. 
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The plaintiff would be. liable. in every 
case to be defeated by the defendant’s 
alienating before the judgment or de- 
cree.and would be driven to commence 
his proceedings, de novo, subject again 
to be defeated by the same course of 
proceedings.” 


12. Neither party to the litigation, 
can, “pendente lite’ alienate the property 
in dispute so as to affect his opponent. 
The pendency of the suit or proceeding 
commences from the date of presentation 
of the plaint or the institution of the 
proceedings and continues until] com- 
plete satisfaction of the decree has been 
obtained to give effect to the object under- 
lying this principle. Though a transfer 
‘pendente life’ is not void or illegal, the 
transferee is bound by the decree in so 
far as it goes against his transferor and 
he is bound by the result of the litiga- 
tion because of the doctrme or principle 
of ‘lis pendens’. A reading of Order 21, 
Rule 102 C. P. C. makes it clear that it 
is the principle or doctrine of lis pendens 
under Section 52 of the T. P. Act that is 
embodied in this provision of C. P. C. 
also. 


13. This principle or doctrine that the 


‘lis pends’ till compiete stisfaction or 
discharge of such decree or order has 
been obtained or becomes wnobtainable 


by reason of the expiration of the period 
of limitation, is, already stated, only to 
make the alienations of immoveable pro- 
perty ‘pendente lite’ subordinate to the 
rights flowing from the decree Or order 
in the suit or proceeding. This principle 
cannot be invoked îm support of the 
contention that the ‘lis pends’ for all 
purposes til] complete satisfaction of the 
order or decree ig obtained or has be- 
come unobtainable. The lis or cause of 
action merges in the order or decree 
passed by the Court. 


14. In Kulandaivelu v. Soubhagymmal 
(AIR 1945 Mad 350) and Digambara Rao 
v. Rang Rao (AIR 1949 Bom 367) relied 
on behalf of the petitioner, Sec. 52 -of 
the T. P. Act is considered and they are 
therefore of no assistance to the peti- 
tioner. 


15. In Salt v. Cooper ( (1880) 16 Ch D 
544) itis held by the Master of the 
Rolls that so long as the final judgment 
in an action remains unsatisfied the ae- 
tion is a “cause Or matter pending” 
within. the meaning. of Section 24 
of sub-section (7) of the Judicature Act, 
1873.. In the Clagett’s Estate, Fordhan v. 
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Clagett ((1882) 20 Ch D 637) also the 
language used in the Bankruptcy Act 
1861 and the Judicature Act 1873 are 
considered, They are therefore distingu- 
ishable and are of no assistance to the 
petitioner. 


16. I cannot therefore persuade my- 


self to accept the argument that the ‘lis: 


pends’ till full satisfaction of the order 
or decree of eviction is obtained or it 
has become unobtainable. The ‘lis’ com- 
mences from the institution of the pro- 
ceedings and continues only till the 
final order or decree for eviction is made 
by the Court. ; 

1%. In Venkateswarulu’s case (AIR 
1975 SC 1409 at p. 1410), the Supreme 
Court has laid down — 

Poa It is basic to our processual 
jurisprudence that the right to relief 
must be judged to exist as on the date 
a suitor institutes the legal proceeding. 
Equally clear is the principle that pro- 
cedure is the handmaid and not the mis- 
tress Of the judicial process. If a fact, 
arising after the lis has come to court and 
has a fundamental impact on the right 
to relief or the manner of moulding it, 
is brought diligently to the notice of 
the tribunal, it cannot blink ab it or be 
bling to events which stultify or render 
inept the decretal remedy. Equity justi- 
fies bending the rules of procedure, 
where no specific provision or fairplay is 
violated, with a view to promote sub- 
stantial justice subject of course, to 
the absence of other disentitling factors 
Or just circumstances. Nor can we con- 
template any limitation on this power to 
take note of updated facts to confine it 
to the tria] Court. If the litigation 
pends, the power exists, absents other 
special circumstances repelling resort to 
that course in law or justice...... y 

18. It is clear from the above deci- 
sion that, the events or facts which have 
come into existence after the lis has 
commenced, have a fundamenta] impact 
on the right to relief or the manner of 
moulding it, if they are brought dili- 
gently to the notice of the court. The 
Court is required to take into considera- 
tion such facts, events or developments, 
subsequent to the commencement of the 
lis if it becomes Necessary by bending 
the rules of procedure and give sub- 
stantial justice. This power of the Court 
to take cautious cognisance of events 


and developments subsequent to the 
commencement of the proceedings, ex- 
ists only “if the litigation pends”. The 
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revision petition challenging the order of 
eviction was disposed of on merit on 
23-6-1980 and was not pending when 
L A. V. was filed on 16-12-1980. The Court 
has, therefore, no power to take cogni- 
sance of the acquisitions after the dis- 
posal] of the case and recall] the final 
order already made and permit the par- 
ties to re-agitate their claims. 

19, Sri Javali then argued that I. A. 
V. could be treated as an application for 
review and when it was pointed by Sri 
Byra Reddy, that the prayer in the ap- 
plication is not for review and an ap- 
plication for review is barred by time 
the petitioners filed I. A X. to 
treat I. A. V. as an application for review 
and condone the delay in filing the said 
application, 

20. It is true as argued on behalf of 
the respondent that there is no specific 
provision in the Act conferring power 
on this Court to review its order. But 
the power of review is inherent in 
every Court of plenary jurisdiction to 
prevent miscarriage of justice or to cor- 
rect grave and palpable errors committed 
by it. This Court is a Court of plenary 
jurisdiction and has therefore the power 
to review its order. (See AIR 1963 SC 
1909 Shivdeo Singh v. State of Punjab). 

21. The petitioners have filed I. A. V. 
under Section 151 C.P.C. and prayed 
for recalling the order made on 23-6-1980 
and decide afresh whether the respon- 
dent has established his right to recover 
possession under Section 21 (1) (h), in 
view of the acquisition of some proper- 
ties in the name of respondent’s sons. 
Though the petitioners have not used 
the word ‘review’ in the application, the 
prayer is to recall the order made on 
23-6-1980 and decide whether the 
respondent has the right to get an order 


for the recovery of possession 
under Section 21 (1) (h) The prayer 
in substance is a prayer for reviewing 


the order, Sri Javali is, therefore, justi- 
fied in requesting the Court to treat this 
application as one for review. 

22. An application for review is re- 
quired to be filed, under Article 124 of 
the Indian Limitation Act, 1963, within 
thirty days from the date of the order, 
This application is filed on 16-12-1980 to 
review the order made on 23-6-1980. ` 
There is no doubt, this application for 
review is filed beyond time and the 
petitioners have therefore filed I. A. V. 
for condoning the delay in filing this 
application. 
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23. The petitioners have to explain 
every day’s delay covered by the period 
between the last day prescribed for fil- 
ing the review petition and the day on 
which they filed I. A.V. In the affida- 
vit supporting I. A. X. it ig stated that 
taji the reasons for the delay in filing 
I. A. V. have already been stated in the 
affidavit in support of the said I. A. V”. 
The reasons given for the delay in filing 
the application to review are these: 


The respondent and his sons have 
nothing in common as members of the 
family and have been filing returns each 
one of them separately and exclusively. 
Premises No. 8 with similar accommoda- 
tion has been purchased in the name of 
Purushotham. the third son of the re- 
spondent on 1-2-1980 and the petitioners 
believe that possession of this premises is 
given to the respondent and his sons and 
therefore the respondent does not need 
additional accommodation, The respon- 
dent has acquired premises Nos. 131 to 
136 in Cubbonpet main road close tothe 
petition premises in the name of his se- 
cond son Eswar under two documents on 
23-2-1980 and another premises in the 
name of the third son Purushotham in 
12th Cross, Cubbonpet on 1-2-1980. The 
petitioners were not aware of these facts 
but on 14-10-1980 an Income-tax 
Inspector made enquiries regarding the 
properties of the respondent and asked 
the second petitioner to go to the office 
and he visited the office the 
next day and only’ thereafter he 
learnt about the acquisition of the pro- 
perties by the respondent in the names 
Of his sons. 


24. The respondent has in answer 
stated that there are no grounds for 
condoning the delay as the petitioners 
were aware of the properties being ac- 
quired by his sons, but did not bring 
them to the notice of the Court. 


25. The second petitioner and respon- 
dent reside in premises adjoining one 
another. The acquisition of premises 
in the name of Devasurappa—first son of 
the respondent on 8-6-1978 after the 
commencement of the proceedings has 
been brought to the notice of the trial 
court and has been considered by the 
tria] court and also this Court. Premises 
Nos. 131 to 136 in Cubbonpet main road 
are acquired in the name of Eswar — 
the second son of respondent under two 
sale deeds on 23-2-1980. This, it is stated, 
is purchased for running a lodge and 
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after making necessary alterations amd 
modifications with the permission of the 
Corporation, a lodge is being run there. 
These things cannot be done overnight 
and secretly. Premises No. 8 in the 12th 
Cross of Cubbonpet is acquired in the 
name of Purushotam —~ the third son of 
the respondent under a registered sale 
deed dated 1-2-1980 executed by the 
Commissioner appointed by the court 
pursuant to the decree in O.S. 477 of 
1979, in the court of the II Addl. Civil 
Judge, Bangalore city, a suit filed for 
specific performance Of the agreement to 
sell dated 6-12-1978 in favour of Pur- 
ushotham. <A portion of this premises is 
in the occupation of the mortgage and 
the rest is in the occcu- 
pation of the tenants. This 
premises is also the subject matter of 
litigation in O.S. 301 of 1980. im the 
court of the Principal Civi} Judge, Ban- 
galore city. The petitioners were natu- 
rally anxious to know whether the re- 
spondent or his sons acquired other 
properties and in fact having come to 
know the acquisition in the name of 
Devasurappa, brought it to the notice of 
the court. Im these circumstances, it is 
difficult to believe that the petitioners 
were not aware of the acquisition of 
these properties in the name of Eswar 
and Purushotham immediately they were 
acquired or at any rate before the revi- 
sion petition was heard by this Court, |] 
have no doubt in my mind that the peti- 
tioners were aware of the acquisition of 
these properties also as and when they 
were acquired or in any event before the 
revision petition was heard. It is there- 
fore not possible to accept that they 


-came to know of the acquisition of these 


properties only after the disposal] of the 
revision petition and after 14-10-1980. 


26. The order dismissing the revision 
petition was made om 23-6-1980. This 
application I. A. V. for review of the 
order should have been filed within 30 


days of the date of the order 
but js filed omly on 6-12-1980. 
This application. it is obvious, is 
not filed wihin the time prescrip- 


ed under Article 124 of Limitation Act. 
I have not accepted the case put for- 
ward by the petitioners that they came 
to know about the acquisition of pro- 
perties only after 14-10-1980. They have 
failed to show any cause much less suffi- 
cient cauSe for the delay. The delay 
cannot therefore be condoned. The ap- 
plication for review is hopelessly barred 
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by time. A. As. y. and X, are therefore 
lable to þe dismissed. 


` 27, Even if the cause’ shown is ac- 
cepted and the delay in applying for 
review is condoned, it has still to bè 
considered whether the petitioners are 
entitled: for any relief and the order now 
passed has to be reviewed. 


28. The grounds urged for review of 
the order are that, (i) the respondent has 
acquired in the name of his three sons 
properties after the commencement of 
the proceedings, they are available for 
the respondent for occupation and he is 
therefore not entitled for recovering 
possession of the premises leased to the 
petitioners and, (ii) the sons, their wives 
and children are not members of the 
‘family’ of the respondent as defined in 
the Act and therefore the respondent 
cannot apply for recovering possession 
of the petition premises to provide ac- 
eommodation to persons who do not 
come within the meaning of the term 
‘family’. 

28. There are limits to the exercise of 
the power of review of this Court. The 
power of review may be exercised on 
the discovery of new and ‘important 
matter or evidence which, after the ex- 
ercise of due diligence was not within 
the knowledge of the person seeking the 
review Or could not be produced by him 
at the time when the order was made; 
it may be exercised where some mistake 
Or error apparent on the face of the re- 
cord is-found: it may also be exercised 
by any analogous ground vide AIR 1979 
SC 1047. 


30. As held by the Supreme Court in 
Northern India Caterers v. Lt. Governor, 
Delhi (AIR 1980 SC 674 at p. 677) — 
"Tt is well settled that a party is not 
entitled to seek a review of judgment 
delivered by this Court merely for the 
purpose of a re-nearing and a fresh 
decision of the case. The normal princi- 
ple is that a judgment pronounced by 
the Court is final and departure from 
that principle is justified only when 
Circumstances of à substantial and com- 
pelling character ‘make it necessary 
do so. Sajjan Singh v. Stale of Raja- 


sthan, (1965) 1` SCR 933 at p. 948: (AIR ` 


1965 SC’ 845 at p. 855) For instance, if 
the attention of the- Court ig not. drawn 
to the material statutory provision 'dur- 
ing the origina] hearing. the Court will 
revise its judgment. G- L. Gupta v. D: 
N. Mehta, (1971) 3 SCR 748-at p. 760: 


to 
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(ATR. 1971 SC 2162-at p: 2164). The 
Ceurt may also re-open its judgment if 
a manifest wrong has been done and it 
is necessary to pass an order to do full 
and effective justice. O. N. Mohindrao 
v. Dist, Judge. Delhj (1971) 1 SCR 1l 
at p. 27: (AIR 1971 SC 107 atp. 115)......: 
But whatever the nature of the proceed- 
ing it is beyond dispute that a review 
proceeding cannot be equated with the 
original hearing of: the case and the 
finality of the judgment delivered by 
the Court wil] not be reconsidered ‘ex~ 
cept where a glaring omission oy patent 
mistake has crept in earlier by judicial 
fallibility’. Chandra Kanta v. Sheikh 
Habib, (1975) 3 SCR 933: (AIR 1975 SC 
1500). 

31. The respondent applied for the 
recovery Of possession under Section 21 
(1) (h) on the ground that the accom- 
modation for his ‘family’ consisting of 
his wife, grown up sons, their wives and 
children is insufficient. His need was 
not to provide additional accommodation 
for his ‘family’ as defined in the Act. 
The respondent, his two sons and their 
wives and children and others are re- 
siding aS members of one family to- 
gether is admitted by the petitioners. It 
was never disputed that the petition 
property is the joint family property 
and al] these persons are living together 
as members of joint family. The deci- 
sion was based on these admitted or un- 
disputed facts that the property is joint 
family property and the respondent, his 
sons, their wives and others constituted 
ajoint family. The respondent as the 
manager of the ‘joint family holds the 
property on behalf of all the other co- 
parceners and can certainly apply. for 
the additional accommodation for 
the use of the joint family. On the- ad- 
mitted facts, the other view now sought 
to be projected that the respondent was 
not entitled for the recovery of posses- 
sion for providing additional] accom- 
modation for the joint family was not 
possible. The petitioners did not con- 
test the factual position. A review of 
the counsel’s mentation (sic) cannot re- 
pair the „verdict once given. 


32. -The contention that the. sons and 
their wives ‘and children do not come 
within .the. definition of the. term ‘family' 
of the respondent, the property belongs . 
only’ to,the respondent and therefore he 


-is not entitled for the recovery ọf- pos- _ 


Session `to. provide’ accommodation for 
them was ‘not urged in the trial.courtor - 
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when the revision ‘petition was heard by 
this Court. ~The view now taken _by 
this Court is the only view possible 


having regard to the admitted or un- 
disputed facts. An error apparent on 
the face of the record exists if of two 


Cr more views canvassed on the point it 
is possible to hold that the controversy 
ean be said to admit of only one of them. 
Tf the view taken by the Court in the 
order already made is the only possi- 


ble view having regard to what 
the record states, it is not possi- 
ble to hold that the order suffers 


from any error apparent on the face of 
the record. The order now passed, I 
am satisfied does mot suffer from any 
error apparent on the face of the record. 

33. The acquisition of the property in 
the name of Devasurappa on 8-6-1978 is 
already considered by the tria] court and 
this Court. The properties purchased in 
the name of Eswar under two sale deeds 
on 23-2-1980 are in a different road al- 
together and are being used for running 
a lodge. The premises acquired in the 
name of Purushotham on 2-2-1980, though 
close-by to the petition premises, is in 
the occupation of the mortgagee and 
some tenants and is also the subject matter 
of litigation. Even according to the 
petitioners, the premises acquired under 
the sale deed on 23-2-1980 is in a differ- 
ent road and is used for non-residential 
purpose. The other premises acquired on 
2-2-1980 which is not vacant, is the subject 
matter of litigation and is not available 
for respondent’s occupation. That apart, 
the premises in the occupation of the 
petitioner and the respondent are ad- 
joining each other, and separated by an 
tangala’ and can be considered as form- 


ing one unit.. It is for the -landlord 
to choose the premises which is 
suitable for his need and ap- 


ply for the recovery of possession. The 
acquisition of these properties cannot 
therefore have any impact or bearing on 
the right of the respondent to claim 
. possession of the premises leased Or on 
moulding the relief to be given under 
Section 21 (1) (h). This supervening 
circumstance does not in any way assist 
the petitioners in resisting the respon- 
‘dent’s claim for possession. . 4 

'. 34. I am therefore satisfied that this 
review petition must fai] both on the 
‘ground that it is barred by time and also 
‘on merits, In the result. I. As, V an 
‘X-are also dismissed. ` . ome ai 
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35. The 2nd petitioner has ano.her 
premises of his own available but still 
resisting the respondent’s claim .for pos- 
session in an attempt to delay the deliv- 
ery of possession. The application, I 
have no doubt, js not bona fide. How- 
ever in order to avoid the petitioners 
being evicted immediately and to give 
them some time to shift. the time now 
given to them to quit and deliver vacant 
possession of the premises, is extended 
til) 31-7-1981. 

In the circumstances of the case, par- 
ties are directed to bear their own costs. 


Order accordingly. 


AIR 1982 KARNATAKA 65 
M. P. CHANDRAKANTARAJ URS, J. 
M. B. Annegowda and another, Appellants 
v. Smt. Kalamma, Respondent. 


Second Appeal No. 581 of 1974, DJ- 2-7- 
1981.* 


Civil P. C. (5 of 1908), Order 34, Rule 7; 
Order 20, Rule 12 — Mortgage of immovable 
property — Suit for redemption of — Mesne 
profits — Mortgagee willing fo allow re- 
demption and hand over possession of pro- 
perty — Mortgagor not depositing mort- 
gage amount at the time of institution of suit 
and even after written statement was filed by 
mortgagee —- Held, mortgagor having de- 
prived mortgagee benefit of his mortgage 
amount was not entitled to claim mesne pro- 
fits. l (Paras 7, 8) 

S. Gundappa and C, R. V. Swamy, for Ap- 
pellants; B. V. Krishnaswamy Rao, for 
Respondent. 


JUDGMENT :— In this 1st defendant’s 
Second Appeal the only question of law 
which falls for determination is whether on 
the facts and circumstances of the case, the 
Courts below were justified in awarding the 
future mesne profits from date of suit till date 
of delivery of possession to the respondent- 
plaintiff. 

2. The parties to this appeal will be re- 
ferred to by the rank and position assigned 
to them in the trial Court. 

3. The facts leading to this appeal may be 
briefly stated as follows: 

4. The plaintiff filed O. S. No. 18/1970 in 
the Court of the Principal Munsiff, Hassan. 


* Against judgment and decree of Civil J., 
Hassan, in Regular Appeal No. 86 of 1973, 
-D- 19-1-1974. ' 
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The suit was for redemption of four items of 
immoveable properties mortgaged to the Ist 
defendant. It is necessary to state that before 
the suit was filed as above, the plaintiff had 
filed Miscellaneous Petition No, 79/1969 and 
deposited Rs. 9,000/- in the Court. That Mis- 
cellaneous Petition was filed under S. 85 of 
the T. P. Act. In those proceedings the de- 
fendant agreed to receive the amount but de- 
clined to deliver possession of one of the four 
suit schedule properties inasmuch as the 2nd 
defendant had been in possession of the pro- 
perty by virtue of a lease executed by the 
ist defendant in his favour and that on ac- 
count of the provisions of the Karnataka 
Land Reforms Act, the land therein had vest- 
ed in the State Government enabling the 
tenant to get occupancy rights. In regard to 
other three properties, the Ist defendant was 
willing to deliver possession. The plaintiff- 
applicant in the Miscellaneous proceedings did 
not agree with that and got the application 
dismissed and filed the original suit for re- 
demption and delivery of possession. The 
1st defendant took the same plea as he had 
taken in the Miscellaneous proceedings and 
in the written statement filed by him he ex- 
pressed his willingness to deliver the other 
three properties on receipt of the mortgage 
amount and to give constructive possession 
of the item of property which was in the pos- 
session of his tenant calling upon him to 
attorn to the plaintiff. Thereafter, the matter 
was adjudicated by the Land Tribunal and 
also in this Court regarding the validity of 
the lease granted by the mortgagee in favour 
of the 2nd defendant. The plaintiff failed in 
her attempt to get the lease declared void. 


5, The trial Court on the pleadings in the 
case framed as many as five issues including 
an issue on the question of maintainability of 
the suit. But we are only concerned with 
issue No. 2 which is as follows: 


(2) Whether the plaintiff is entitled to re- 
deem the suit schedule item No. 1 land and 
obtain possession of it from the 2nd defen- 
dant ?” 

In the light of the ultimate decision of the 
High Court upholding the tenancy created 
and the occupancy rights granted in favour 
of the 2nd defendant, the Munsiff decreed 
the suit directing the ist defendant to deliver 
actual possession of suit schedule Items 2 
to 4 and constructive possession of suit sche- 
dule item No, 1, to the plaintiff on receiving 
Rs. 9,000/- as well as payment of future 
mesne profits from date of suit till date of 
delivery of possession. Aggrieved by the 
judgment and decree of the trial Court, the 
defendants filed R. A. No. 86/1973 in the 
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Court of the Civil Judge, Hassan. The 
plaintiff also filed cross-objections in the 
lower appellate Court in so far as the trial 
Court’s judgment and decree did not pro- 
vide for actual delivery of possession of suit 
schedule property item No. 1. The ist de- 
fendant contended in the lower appellate 
Court that on the facts and circumstances 
of the case he was not liable for mesne pro- 
fits in favour of the plaintiff. 


6 The lower appellate Court formulated 
the following three questions for determina- 
tion: 

“(1) Are the appellants not liable for costs 
and mesne profits ? 


(2) Is it shown by the respondent-plaintiff 
that he is entitled to possession of suit sche- 
dule item No. 1 from the tenant? 


(3) Is it shown by the respondent-plaintiff 

that the framing of issues 1 and 2 in the 
manner as done has caused him prejudice and 
the burden has been wrongly placed upon 
him ?” 
While negativing the claim of the plaintiff 
for possession, the lower appellate Court also 
confirmed the judgment and decree of the 
trial Court holding that the appellant-defen- 
dant was liable to pay costs and mesne pro- 
fits. Aggrieved by the same, this second ap- 
peel is preferred. 


7. It is not disputed in this Court that the 
plaintiff had deposited Rs. 9,000/- in the 
Miscellaneous Application No. 79/1969, and 
the same was not deposited in the original 
suit at the time of institution of suit. Even 
after the written statement was filed by he 
defendant-appellant agreeing to hand over 
actual possession of three items out of four 
and constructive possession of the other ifem 
on receipt of the mortgage amount, the 
plaintiff did not deposit the mortgage 
amount. 


8. As is evidenced by the certified copy 
of the order passed on I. A. II (for final de- 
cree) by the trial Court dated 2nd July, 1977 
which is produced in this Court, it is only on 
17-8-1974 a sum of Rs. 9,000/- was deposit- 
ed in O. S. No. 18/1970 and on 12-7-1977 the 
amount has been withdrawn by the ist de- 
fendant. Between the date of deposit and 
date of withdrawal, the obstruction for with- 
drawal was offered by the plaintiff as she was 
still insisting that she was entitled to the ac- 
tual possession of suit item No. 1. In these 
circumstances, I am unable to see how the 
Courts below were justified in ordering future 
mesne profits from date of suit till date of | 
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realisation when defendant 1 was willing to 
allow redemption and hand-over possession 
of those properties which in law he could. 
The plaintiff by her own conduct and the 
stand taken having deprived the ist defen- 
dant of the benefit of his mortgage amount 
was certainly not entitled to claim mesne 
profits. She was ill-advised to do so. The 
ist defendant had made it clear that he had 
been disabled by law which came to be pass- 
ed subsequently by the Legislature from hand- 
ing over possession of suit item No. 1. This 
plea ought to have been accepted by the 
Courts as sufficient reason for not granting 
future mesne profits. It is now well settled 
that the plaintiff is entitled to mesne profits 
when it is proved to the Court that defen- 
dant has continued in possession of immove- 
able property in contravention of the terms 
of agreement or in contravention of law. I 
do not see in the conduct of the defendant 
as evidenced by the written statement both 
in the original suit as well as in Miscellane- 
ous proceeding that he was not (?) respon- 
sible for the delay in handing over possession 
of the properties. The Courts below have 
completely overlooked this aspect in award- 
ing mesne profits and I feel, also costs. 


§. Shri Krishnaswamy Rao has feebly at- 
tempted to persuade this Court to reject this 
appeal on the ground that this is a matter 
which should be gone into at the time of the 
drawing of the final decree and therefore ths 
second appeal is not maintainable. I do not 
- agree with him. Once the preliminary decree 
was passed ordering the costs and future 
mesne profits, overlooking the material facts 
which were before the Court, the judgment 
- and decree of the trial Court though for pre- 
liminary decree had committed an error of 
law which can be rectified under S. 100 of the 
C. P. C. 


10. For the reasons I have given, I allow 
this appeal and set aside that part of the judg- 
ments and decrees of the trial Court and 
the lower appellate Court which make 1st 
defendant responsible for costs and future 
mesne profits from date of suit till date of 
possession. In other respects, they are con- 
firmed. 5 

11. The parties are directed to bear their 
own costs throughout, 


Appeal allowed. 
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Savithri Amma, Appellant v. 
Amma, and others, Respondents. 


Second Appeal No. 298 of 1974, Dj- 1-1- 
1981.* 


(A) Civil P, C. (5 of 1908), O. 8, R. 3 — 
Pleadings — Construction of. 


Even bearing in mind the oft quoted prin- 
ciples that mofussil pleadings should be 
liberally construed and that a Court should 
be slow to throw out a claim on a mere 
technicality of pleadings, if the substance of 
the thing was there the plaintiff cannot be 
non-suited if the defendant has no case at all. 
AIR 1952 SC 52, Ref. to. (Para 14) 

(B) Hindu Succession Act (30 of 1956), 
Ss. 6, 8 — Y, his wife S and their sons G, 
K and N constituted a joint Hindu family 
and owned properties — V died in 1952 — By 
a pariition deed of 1963 a share was allotted 
to each of them — K died intestate in 1967 
leaving his mother S, his wife and children — 
S fled a suit in 1969 claiming a share in the 
property got by K by the partition of 1963 — 
Held that her claim was not barred by Ex- 
planation 2 to S. 6 of the Act by reason of 
her having obtained a share in the partition 
of 1963. 

Section 6 deals with devolution of copar- 
cenery interest in the case of a male Hindy 
dying after the Act, undivided, in a Mithak- 
shara coparcenery. It does not deal with tha 
devolution by inheritance of the separate pro- 
perty of a Hindu male, which is governed by 
Section 8, followed by Ss. 9, 10, 11, 12 and 13. 
Nor does it deal with devolution by inherit- 
ance of the property of a female Hindu which 
is governed by Ss. 15 and 16 of the Act. 


Devaki 


(Paras 25, 35) 

Section 6 of tbe Act would not apply to 
the instant case. AIR 1973 Mys 113 and 
(1967) 1 Mys LJ 654, Dist. (Para 29) 
Cases Referred: Chronological Paras 
AIR 1973 Mys 113 : (1972) 2 Mys LJ 374 
s 


(1967) 1 Mys LJ 654 

AIR 1952 SC 52:1952 Cri LJ 331 : 1952 Al 
LJ 190 14 
P. Ganapathi Bhat, for Appellant; P. 

Vasudeva Aithal, for Respondents, 
JUDGMENT :— An unsuccessful plaintiff 

before the Courts below appeals to this 

Court. A simple and a clear case that should 

have been decreed, has been dismissed by the 


* Against judgment passed by Pri. Civil 
Judge, Mangalore, D/- 24-9-1973. 
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Courts below because -they disregarded the 
law of pleadings, the basic concepts of Hindu 
law, simple rules of interpretation of statutes 
and the law of precedents, the result of 
which is lack of clarity in their judgments, 
which should be the hallmark of a judicial 
decision, 

2. Ata village called Padekallu Karopady, 
Bantwal Taluk, Dakshina Kannada District, 
there was a joint Hindu family consisting of 
one Vishnu Bhatta, his wife Savitriamma and 
their three sons, Ganapathy Bhatta, Krishna 
Bhatta and Narayana Bhatta governed by 
Mithakshara School of Hindu law, owning 
various properties. Vishnu Bhatta died on 
6-4-1952 and thereafter the other members 
continued to be joint till 15-10-1963. On 
16-10-1963 there was a partition among the 
surviving members of the said joint family 
and by a registered partition deed of that 
date (Exhibit D-1) separate shares were allot- 
ted to Savithriamma, Krishna Bhatta and the 
other two members. On 26-1-1967 Krishna 
Bhatta died intestate leaving behind him his 
mother Savithriamma, his wife and children 
and the properties allotted to his share at the 
partition (Exhibit D-1). 


3. On 8-10-1969, Savitriamma instituted 
O. S. No. 199 of 1969 in the Court of the 
Munsiff, Bhuntwal against the wife and 
children of Krishna Bhatta for partition and 
possession of her 1/36th share in the plaint 
schedule properties of Krishna Bhatta, for 
past mesne profits of Rs. 300/- from 23-1- 
1967 and future mesne profits. The plain- 
tiff claimed that on the death of Krishna 
Bhatta she was one of his heirs that had suc- 
ceeded to his estate under S. 8 of the Hindu 
Succession Act of 1956 (Central Act No. 30 
of 1956) (hereinafter referred to as the Act) 
and that she was entitled for the.share claim- 
ed by her, partition and possession and 
future mesne profits. 


4, In resisting the plaintiff’s suit, the de- 
fendants did not dispute the plea of the 
plaintiff that she was the mother of Krishna 
Bhatta who died intestate and that he had 
left the properties specified in the plaint. But, 
still they pleaded that the plaintiff was not 
entitled to any share in the estate of Krishna 
Bhatta. Secondly they pleaded that the parti- 
tion, if ordered, would result in fragmenta- 
tion and violation of the law preventing the 
same. Lastly, they disputed the rate of past 
mesne profits claimed by the plaintiff. 

5. On the above pleadings, the learned 
Munsiff framed as many as six issues, the last 
two of which were not really necessary. The 
issues framed by me plagues Munsiff ae 
thus : 
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(1) Whether the plaintiff is entitled to 
claim share in the properties allotted to hep 
deceased son Krishna Bhatta ? 

(2) What is the correct income of the 
plaint A schedule properties ? 

(3) Whether the claim for partition by 
metes and bounds is not maintainable under 
the Fragmentation Act? 

(4) Whether the plaintiff is entitled to pro- 
fits? If so, at what rate? 

-(5) What reliefs parties are entitled to? 

(6) What order as to costs? 


Both the parties did not adduce any oral 
evidence but, preferred to argue their respec- 
tive cases by marking a certified copy of the 
partition deed dated 16-10-1963 (Ext.-D 1) 
and a death extract of Krishna Bhatta as ex- 
hibits by consent. 


6. On hearing the arguments addressed 
by counsel, the learned Munsiff (Sri V. M. 
Hebbar) by his judgment dated 21-7-71 up- 
held the plea of the defendants and conse- 
quently dismissed the suit holding that there 
was no need to determine the other issues. 
Against the said judgment and decree of the 
learned Munsiff, the plaintiff filed an appeal 
in R. A. No. 196 of 1971 before the Civil 
Judge. Mangalore, Dakshina Kannada. On 
24-9-1973 the principal Civil Judge, Manga- 
lore (Sri Syed Fazjulla Razvi) dismissed the 
said appeal and has affirmed the judgment 
and decree of the learned Munsiff. 


7. In this second appeal filed on 8-1-1974, 
the plaintiff has challenged the aforesaid 
judgments and decrees of the Courts below. 
But, alas! as it happens in many a civil dis- 
pute in this country and more so in this Court 
fora variety of reasons, the plaintiff ended her 
life journey on 26-6-1977. On the death of . 
the plaintiff, her youngest son P. Narayana 
Bhatta who claims to have succeeded to her 
estate under a registered will dated 24-9-1970 
executed by her in his favour, has been 
brought on record as her legal representative 
leaving open the objections urged by the 
defendants. 


8. Sri P. Ganapathy Bhat, learned coun- 
sel who appeared in support of the appeal, 
has challenged the findings of the Courts be- 
low as plainly opposed to the pleadings and 
Sections 6 and 8 of the Act. 


9. Sri P. Vasudeva Aithal, learned coun- 
sel for the respondents supported the find- 
ings of the Courts below on the grounds 
found by them and also on other grounds. 

10. On the pleadings and the contentions 
urged before me, the following points arise 
for determination in this appeal: 

(1) Whether there was a plea by 


the de- 
fendants to :non-suit -the plaintiff ?. 2s 
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:(2) Whether the plea of the defendants 
argued at the hearing viz., that in view of 
the earlier partition, allotment of shares 
thereto to the plaintiff and Krishna Bhatta, 
the plaintiff was not entitled to a share in 
the estate of Krishna Bhatta who died inte- 
state under S. 6 of the Act, is correct and 
legal ? 

(3) Whether the claim of the plaintiff for 
1/36th share in the properties of Krishna 
Bhatta founded on S. 8 of the Act is tenable 
and correct? 

(4) Whether the plaintiff’s suit is barred 
by the provisions of the Karnataka Preven- 
tion of Fragmentation and Consolidation of 
Holdings Act of 1966 (hereinafter referred 
to as’ the 1966 Act)? 


I propose to examine the aforesaid points 
seriatim. 

Re: Point No. (1).— 

Whether there was a plea by the defen- 
dants to non-suit the plaintiff ? 

11. Sri Bhat urged that on the basis of 


a general and vague denial and in the ab- 
sence of a specific plea by the defendants to 
non-suit the plaintiff, the Courts below were 
not justified in answering issue No. 1 against 
the plaintiff. 

12. Sri Aithal urged that the plea though 
not specific, was based on admitted facts 
and the failure if any should not be viewed 
with that strictness. 


13. In her plaint, the plaintiff has speci- 
fically referred to the earlier partition, allot- 
ment of separate shares to herself, Krishna 
Bhatt, the death of the latter, her relation- 
ship and her right to succeed to the extent 
of the share claimed by her under Section 8 
of the Act, which were all admitted by the 
defendants in their written statement. But, 
in their written statement, the defendants 
merely denied the rights of the plaintiff to 
a share in the plaint schedule properties of 
Krishna Bhatta. Except for the above gene- 
ral and vague denial, which is no denial at 
all (vide Order 8, Rr. 2 and 4 of the Code 
of Civil Procedure), the defendants did not 
specifically plead any factual or legal ground 
on which the plaintiff was not entitled for 
a share. 


14. Under the law of pleadings incorpo- 
rated in Orders 7 and 8 of the Code, even 
bearing in mind the oft quoted principles 
that mofussil pleadings should be liberally 
construed and that a Court should be slow 
to throw out a claim on a mere technicality 
of pleadings, if the substance of the thing 
was there (vide Surajpal Singh v. State, AIR: 
1952 SC 52), the defendants had not made 


out a case to non-suit the plaintiff's suit at- 
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all. Even on a cursory examination, th 
claim of the plaintiff founded on S. 8 of th 
Act and other related provisions was un 
answerable. From the foregoings, it follows 
that the Courts below should have answered 
issue No. 1 in the affirmative and in favour 
of the plaintiff, but, in holding to the con- 
trary, have committed an error of law. 
Accordingly, I answer point No. i in favour 
of the plaintiff. 

Re: Point No. (2).— 

Whether the plea of the defendants argued 
at the hearing viz., that in view of the ear- 
lier partition, allotment of shares thereto to 
the plaintiff and Krishna Bhatta, the plain- 
tiff was not entitled to a share in the estate 
of Krishna Bhatta who died intestate under 
Section 6 of the Act, is correct and legal? 


15. In order to examine this point, a 
phantom created by the Courts below, it is 
necessary to notice the facts found by them 
and the views expressed thereto in the first 
instance. 


16. At the partition (Exhibit-D 1), the 
plaintiff and Krishna Bhatta had been allot- 
ted their respective shares in the coparcenery 
property and that notwithstanding the same, 
she was over again claiming a share in the 
coparcenery property. On this finding of 
fact, both the Courts below held that the 
claim of the plaintiff was barred by Expla- 
nation (2) of S. 6 of the Act, 


17. Before examining the correctness of 
the views of the Courts below and the rival 
contentions urged thereto, it is useful to 
bear in mind the general principles of Mitha- 
kshara School of Hindu law relating to 
joint family, coparcenery and the effect of 
partition. 


18. A joint and undivided Hindu family 
is a body consisting of persons, male or 
female, who are the ‘sapindas (relations) of 
each other by birth, marriage, or adoption. 
A coparcenery is a narrower body or an 
inner circle within the joint family circle 
consisting of the male members who are 
related to the head of the family for the 
time being within four degrees. A male 
member of the joint family enters the copar- 
cenery when he comes within the limit of 
four degrees by the death of an ancestor or 
ancestors provided that a break of more 
than three degrees has not occurred between 
him and the ancestor on whose death he 
would ordinarily have entered the copar- 
cenery. No female can be member of copar- 
cenery, although a female can be a member 
of a joint Hindu Family. 

. 19. A coparcenery is purely a creature of 
Jaw: it cannot be created by act of parties, 
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Save in so far that by adoption a stranger may 
be introduced as a member thereof. i 


20. The essence of a coparcenery under 
the Mithakshara law is unity of ownership. 
The ownership of the coparcenery property is 
in the whole body of coparceners. According 
to the true notion of an undivided family 
governed by the Mithakshara law, no indivi- 
cual member of that family, whilst it re- 
mains undivided, can predicate, of the joint 
and undivided property, that he, that parti- 
cular member, has a definite share, e. g., one- 
third or one-fourth. His interest is a fluctua- 
ting interest, capable of being enlarged by 
deaths in the family, and liable to be dimi- 
nished by births in the family, It is only on 
a partition that he becomes entitled toa de- 
finite share. No female can be a coparcener 
under the Mithakshara law. 


21. The effect of a partition is to dissolve 
the coparcenery, with the result that the 
separating members thenceforth hold their 
respective shares as their separate property, 
and the share of each member will pass on 
his death to his heirs. But, if a member 
while separating from his other coparceners, 
continues joint with his own male issue, the 


share allotted to him on partition will in his’ 


hands retain the character of a coparcenery 
property as regards the male issue (vide 
para 340, Chapter VII ‘Effect of Partition’ 


of the Principles of Hindu Law by Mulla 


14th Edition). 

22. With this brief background, it is now 
useful to examine the Act and Ss. 6 and 8, 
in particular. 


23. The Act is enacted to amend and 
codify the law relating to intestate succession 
among -Hindus. The Act is divided into 
chapters comprising 31 sections and a sche- 
dule under S. 8 of the Act. Chapter I pre- 
liminary deals with (i) short title and extent; 
(ii) application of the Act; (iii) definitions 
and interpretation; and (iv) overriding effect 
of the Act. Chapter Ii deals with intestate 
succession, that is, with succession on inte- 
stacy to the property both of a Hindu male 
and a female governed by the provisions of 
the Act. Section 6 however, deals with joint 
family. Chapter I which consists of only 
one section deals with repeal of certain Cen- 
tral Acts in force at the commencement of 
the Act. Although the preamble declares 
that the Act is enacted to amend and codify 
the law relating to intestate succession among 
Hindus, the Act in fact deals with testamen- 
tary succession as well as joint family pro- 
perty to a limited extent. A broad exam- 
ination of the provisions, shows that the Act 
does not destroy a joint Hindu family, 
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Mitbakshara coparcenery or the concepts of 
their owning properties. But, at the same 
time, the Act makes changes in the tradi- 
tional Hindu law of succession in many re- 
spects. 

24. Section 6 of the Act, with the head- 
ing “Devolution of interest in coparcenery 
property’, consists of four paragraphs. The 
first paragraph deals with the main enuncia- 
tion of the previous law regarding devolution 
by survivorship in Hindu coparcenery. The 
second paragraph in the shape of a proviso 
provides for the exceptions to devolution by 
survivorship. The third paragraph by way 
of Explanation-I provides that the interest of 
the coparcener shall be deemed to be the 
share which would be allotted to him if there 
was a partition immediately before his death. 
The last paragraph by way of Explanation 2 
prevents the divided members from claiming 
the interest of a deceased coparcener on 
intestacy. 

25. Section 6 deals with devolution of 
coparcenery interest in the case of a male 


Hindu dying after the Act, undivided ina 
Mithakshara coparcenery. It does not deal 
with the devolution by inheritance of the 


separate property of a Hindu male, which is 
governed by S. 8, followed by Ss. 9, 10, 11, 
12 and 13. Nor does it deal with devolu- 
tion by inheritance of the property of a 
female Hindu which is governed by Ss. 15 
and 16 of the Act. 

26. The proviso to S, 6 creates an excep- 
tion to the general rule of devolution by 
survivorship in regard to coparcenery pro- 
perty in the Mithakshara school. If a man 
who is a member of a joint and undivided 
Hindu family governed by the Mithakshara 
law dies, (i) leaving coparcenery or joint 
family property, and (ii) leaving (a) any of 
the female relatives mentioned in Class-I of 
the schedule to the Act, or (b} a male rela- 
tive specified in that class, who claims 
through such female, his share or interest in 
the coparcenery property would devolve by 
testamentary or intestate succession under 
this Act and not by survivorship. 

27. Explanation-1 defines the expression 
‘the interest of the deceased in the Mithak- 
shara coparcenery property’ and incorporates 
into the subject the concept of a notional 
partition. The notional partition is only for 
the purpose of enabling succession to and 
computation of an interest which was other- 
wise liable to devolve by survivorship and 
for the ascertainment of the shares in that 
interest of the relatives mentioned in Class-I 
of the schedule. Subject to such carving 
out of the interest of the deceased copar- 
cener, the other incidents of the coparcenery 
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are left undisturbed and the joint family can 
continue without disruption. A statutory 
fiction which treats an imaginary state of 
affairs as real requires that the consequences 
and incidents of the putative state of affairs 
must flow from or accompany it as if the 
putative state of affairs had in fact existed 
and effect must be given to the inevitable 
corollaries of that state of affairs. But, the 
operation of the notional partition and its 
inevitable corollaries and incidents has to be 
construed only for the purposes of Section 6 
namely, devolution of interest of the deccas- 
ed in coparcenery property. 

28. Explanation-II to the proviso to Sec- 
tion 6, provides in effect that when a copar- 
cener dies leaving female heirs or male heirs 
claiming through males mentioned in Class-I, 
his undivided interest in the coparcenery 
property would devolve on the heirs m 
Class-I but excluding (i) any heir in Class-I, 
who had separated from the deceased copar- 
cener during his lifetime and (ii) the heir 
of such heir if the latter was also dead. In 
other words, even though a share in copar- 
cenery property would devolve by succession 
and not by survivorship, the heirs of the 
deceased coparcener would not include those 
who had separated from him during his life- 
time: for the rest the succession would go 
in the same way. 


29. From the above analysis, it is clear 
that Section 6 of the Act could have had is 
application only if there was no partition in 
the coparcenery consisting of Vishnu Bhatta 
and his sons and that Krishna Bhatta, a 
member of that coparcenery had died inte- 
state and not otherwise. But, that is not the 
position. in the case, and therefore, Section 6 
has no application at all. The coparcenery 
that is referable is fhe coparcenery consisting 
of Vishnu Bhatta and the male members 
that are related to the head of the family 
for the time being within the four degrees 
and not coparcenery that came into existence 
after the partition consisting of Krishna 
Bhatta and his sons, if any; Sec. 6 of the 
Act in terms is applicable to intestate suc- 
cession of a male Hindu in a _ coparcenery 
property dying intestate. The proviso or the 
two Explanations, in particular Expln. No. 2 
to that section, does not in any way alter 
that position. When that is so, the Courts 
below in holding that the claim of the plain- 
tiff who had obtained a share as a member 
of joint Hindu family, was barred by Ex- 
planation-2 to S. 6 of the Act, though she 
was not a member of the coparcenery, have 
committed an error of law. 

30. In reaching his conclusion, the learn- 
ed Civil Judge has relied on the ruling of 
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Narayana Pai, J. (as he then was) in Annu- 
bai v. Akkabai, 1967 (1) Mys LJ 654. In 
Annubai’s case this Court bad to con- 
sider only the quantification of share of a 
female heir under the Act and the precise 
question that has arisen in this case had not 
arisen at all. In this view, the principles 
stated in that case have no application. In 
Shivaji Rao v. Rukminiyamma, 1972 (2) 
Mys LJ 374:(AIR 1973 Mys 113) referred 
to by the Courts below and distinguished by 
them on the ground that the facts in that 
case, are not similar to the facts in this case, 
the precise question that arises for deter- 
mination in this case had not arisen and, 
therefore, the ratio in that case does not 
bear on the point. But, the construction 
placed by me on S. 6 of the Act is also in 
accord with the construction placed by the 
Divisional Bench in that case. 


31. In the light of my above discussion, 
I answer point No, 2 in favour of the plain- 
tiff and against the defendants. 


32. Before proceeding to examine point 
No. 3, it is useful to notice as to how the 
Courts below have dealt with the cases cited 
before them. Both the Courts below, in 
particular, the learned Munsiff has disting- 
uished every case cited before him or the 
opinion of the text book writers on the 
ground that the facts in the decided cases 
were different to the facts of the case that 
has to be decided by them. 


33. A detailed discussion into the law of 
precedents recognised by English Courts and 
followed in our country is not necessary for 
purposes of this case. But, at least one of 
the basic principles of the law of precedents 
is that what birds a subordinate Court is 
only the ratio, ratio decidendi or the prin- 
ciple enunciated by the superior Court in 
another case and not the very decision in 
that case which only binds the parties to 
that case. After all no case ‘is an authority 
on facts. Salmond in his jurisprudence (12th 
Edition) neatly brings out the distinction in 
these words: 


“The Ratio Decidendi 

Having considered the extent to which 
Courts are bound by previous decisions, we 
must now examine what constitutes the deci- 
sion in a case and what it is that is actually 
binding on later Courts. 


First, however, we must distinguish what a 
case decides generally and as against all the 
world from what it decides between the par- 
ties themselves. What it decides generally is 
the ratio decidendi or rule of law for which 
it is authority; what it decides between the 
parties includes far more than just this.” 
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As against persons not parties to the suit, 

the only part of a case which is conclusive 
(with the exception of cases relating to sta- 
tus) is the general rule of law for which it is 
authority. This rule or proposition, the ratio 
decidendi, may be described roughly as the 
rule of law applied by and acted on by the 
Court, or the rule which the Court regarded 
as governing the case.” 
I have drawn reference to this as I have 
found many a subordinate Court distinguish- 
ing cases as had been done by the learned 
Munsiff in the present case. I do hope that 
the subordinate Courts will at least avoid 
the same in future. 

Re: Point No, (3).— 

Whether the claim of the plaintiff for 
1/36th share in the properties of Krishna 
Bhatta founded on S. 8 of the Act is tenable 
and correct? —~ 
` 34. As noticed earlier, the plaintiff's claim 
for 1/36th share in the properties of Krishna 
Bhatta is founded on $. 8 of the Act. 


35. In law, the properties that came to 
the share of Krishna Bhatta at the partition 
became his separate properties who died 
intestate. The plaintiff, the mother of 
Krishna Bhatta, is one of the Class-I heirs 
under the schedule appended to S. 8 of the 
Act. Section 8 regulates the intestate suc- 
cession of a Hindu male dying intestate. 
Krishna Bhatta being a Hindu male dying 
intestate, the plaintiff, his mother, who is 
one of the Class-I heirs is entitled to a share. 
She had claimed that 1/36th share in the 
properties of Krishna Bhatta, the correctness 
of which had not been disputed by the de- 
fendants. Even otherwise, the quantum of 
share claimed by the plaintiff in the separate 
property of Krishna Bhatta is correct and 
she is, therefore, entitled for that share. Ac- 
cordingly I answer point No. 3 in favour of 
the plaintiff. 
Re: Point No. (4).— 

’ Whether the plaintiff’s suit is barred by 
the provisions of the 1966 Act? 


36. Before the Courts below, the defen- 
dants who had urged that the share of the 
plaintiff if decreed would result in fragmen- 
tation and, therefore, the suit was not main- 
tainable on which plea, issue No. 3 had been 
framed, do not appear to have pressed the 
same, Sri Aithal did not address any argu- 
ments before me on that plea. But, still to 
find out whether there is any substance or 
fot i the said plea, I have examined the 
satne. ` no 


< 39, The 1966 Act that is in. foree, in-the 
Rew State of Karhataka from 1-5-1969 re-- 
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pealing the corresponding Acts in the efst- 
While Bombay and Hyderabad areas, does 
not bar a suit for partition and possession 
of a share in a Civil Court. Whether a 
share that is claimed if ultimately decreed 
would result in fragmentation cannot be pre- 
dicted before actual partition of the lands by 
metes and bounds and the same has neces- 
sarily to be examined only in the final decree 
proceedings and‘steps taken to prevent the 
same in conformity with the provisions of 
the 1966 Act. In this view, I hold that the 
plaintiffs suit is not barred under the 1966 
Act and answer point No. 4 in favour of the 
plaintiff. But, at the same time`it is neces- 
sary to point out whether the partition would 
result in fragmentation within the meaning 
of that term occurring in the 1966 Act and 


` if so, what steps should be taken to prevent 


the same is not decided and is left open to 
be decided by the Court or the authority in 
conformity with the 1966 Act. 


38. In the normal circumstances, I should 
have decreed the plaintiff’s suit for 1/36th 
share and directed the trial Court to deter- 
mine the other matters, But, I cannot do 
so as the original plaintiff is dead and I. A. 
No. I filed by Narayana Bhatta has been 
allowed only for the purpose of prosecuting 
this appeal leaving open the rival claims of 
the parties thereto. In this view all that 
this Court can do, is to reverse the findings 
of the Courts below on issue No, 1 and 
hold that the plaintiff was entitled to 1/36th 
share in the plaint schedule properties and 
direct the trial Court to hold an inquiry into 
the other matters viz., (i) whether Narayana 
Bhatta is the legal representative of the 
plaintiff as claimed by him? (ii) if Nara- 
yana Bhatta proves that he is the legal re- 
presentative of the plaintiff, then hold en- 
quiry into the past and future mesne profits 
and draw up a decree accordingly. In order 
to enable the learned Munsiff to hold an in- 
quiry on the claim of Narayana Bhatta, that 
he is the legal representative of the plaintiff, 
I, direct the Registrar to send a copy of 
I. A. No. I and objections filed thereto by 
the defendants duly authenticated by him. 


39. In the result, I allow this appeal, set 
and decrees of the 
Courts below, declare that the plaintiff was en- 
titled to 1/36th share in the plaint schedule 
properties of Krishna Bhatta and direct the 
learned .Munsiff to hold an inquiry into the 
claim of Narayana Bhatta whether he has 
succeeded to her estate under the registered 


' Will dated 24-9-1979 as claimed by -him and 


ifthe: accepts. the said claim of- Narayana 
Bhatta, thereafter hold.an inquiry-into past 
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and future mesne profits and draw up a pre- 
liminary decree in conformity with his find- 
ings on those issues. 

40. Regular Second Appeal allowed. Case 
remanded. 

41. As the original and present dispute is 
between close relations, it is proper to direct 
the parties to bear their own costs through- 
out. I, therefore, direct the parties to bear 
their own costs throughout. 

Appeal allowed. 
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Sebastin Antony and another, Appellants 
y. Ramananda Bhatta and another, Respon- 
dents. 

Ex. Second Appeal No. 53 of 1977, D/- 
"11-8-1981.* 

(A) Karnataka Debt Relief Act (25° of 
1976), S. 7 — Debtor’ — Burden of proof 
—  Judgment-debtor must show that heis 
debtor under the Act. (Evidence Act (1872), 
S. 101). 

Before resorting to S. 7 the debtor must 
show that he is a debtor as defined in the 
Act to claim the benefits under the Act. 
Hence, where the judgment-debtors submit- 
ted that they had no evidence to adduce in 
the matter as to whether they were ‘debtors’ 
under the Act it could not be said that they 
were confused by the wording of Section 7 
and they did not have proper opportunity 
to adduce evidence, (Para 11) 


(B) Karnataka Debt Relief Act (29 of 
1980), S. 6 (2) — Section is only prospective 
— Person claiming to be a ‘debtor’? — Bur- 
den of proof — Under S. 6 (2) the burden 
is on the creditor to prove that such person 
is not a ‘debtor’. (Evidence Act (1872), Sec- 
tion 101). 

' It is true that no person has a vested right 
in procedure and that when a change is 
made in procedure, it takes retrospective 
effect. But, when a person is bound to prove 
the existence of any fact, the burden of proof 
lies on that person. Normally, therefore, 
when a debtor claims relief under Act No. 25 
of 1976, it is for him to prove that he is a 
‘debtor’ under the rules of procedure. But, 
Section 6 (2).of Act No. 29 of 1980 makes 
a departure. It states that notwithstanding 
‘anything in any law, the burden of proving 
‘that a person is not a debtor under the ‘Act 


..*Against judgment and decree ‘passed: “by 
-= Civil J, Udupi D. K:, D/-- 29-3-1977. 
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shall lie on the creditor. Thus, it is obvious 
that it contains not merely the general rule 
of procedure but it creates an obligation on 
the part of the creditor to prove that the 
debtor who pleads that he is a debtor under 
Act No. 29 of 1980 is not a debtor under 
the said Act. Hence, S. 6 (2) of Act No. 29 
of 1980 does not enact merely rules of pro- 
cedure but it creates an obligation. That 
being so, the normal rule that procedure is 
retrospective, cannot be invoked for apply- 
ing the provision made under S, 6 (2) of 
Act No. 29 of 1980 to a pending proceeding. 
Hence, S. 6 (2) is only prospective in oh 
ur- 
ther, S. 15 (1) also specifically saves the 
operation of Act No. 25 of 1976 in all re- 
spects. (Paras 23, 24, 25) 


Cases Referred: Chroaological Paras 
ILR (1981) 1 Kant 233 29 


Padubidri Raghavendra Rao, for Appel- 
lants; M. Gopalakrishna Shetty, for Respon- 
dent Ne. 1. 


JUDGMENT :— This appeal by the judg- 
ment-debtors 1 and 2 is directed against the 
order dated 29-3-1977 passed by the Civil 
Judge, Udupi, dismissing their appeal, on 
confirming the order dated 13-10-1976 pass- 
ed by the Principal Munsiff, Udupi, in Exe- 
cution Case No. 124 of 1971, on his file. 


= 2. The decree-holder filed an application 
for execution of the mortgage decree passed 
in Original Suit Nc. 220 of 1965 in his 
favour, since the amount was not paid, at 
No. 124 of 1971. The second judgment- 
debtor contended that in view of the appli- 
cation of the Karnataka Agricultural Land 
Ordinance, 1973, the decree could not be 
executed since the mortgaged lands were 
agricultural holdings. The learned Munsiff, 
however, held that since Maharashtra Apex 
Corporation had obtained a mortgage decree 
already in respect of these properties against 
the same judgment-debtors, the present decree 
was hit by the doctrine of lis pendens and, 
hence, the properties could not be sold in 
execution of that decree and, in that view, 
dismissed the execution petition. The 
decree-holder filed Execution Appeal No. 7 
of 1973 against that order before the Civil 
Judge, Udupi. The learned Civil Judge, after 


. hearing the appeal, allowed the appeal hold- 


ing that the doctrine of lis pendens did not 
apply and directed the execution to proceed, 
by his order dated 23-3-1974. Aggrieved by 
the said: order, the | judgment-debtors _ filed 
Execution -Seċond Appeal No. 61 of 1974, 


a . 


“Which came to be dismissed by this Court 
oR 6-11-1975. 0, 


: 
pa 
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3. Thereafter, the decree-holder took out 
execution in the Executing Court. Again, 
the judgment-debtors filed objections con- 
tending that the sale was prohibited under 
Section 4 of the Karnataka Agricultural 
Lands Prohibition of Alienation Act, 24 of 
1973. They further contended that they are 
‘debtors’ within the meaning of the Karna- 
taka Debtors Protection Act of 1975, which 
had come into force on 23-9-1975. The case 
was fixed for hearing on 28-8-1976 and the 
learned counsel appearing for the debtors 
submitted that he had no oral evidence to 
lead. The decree-holder also did not ex- 
amine any witness. After hearing the argu- 
ments, the learned Munsiff overruled both 
the objections raised by the judgment-debtors 
and ordered that the execution shall proceed, 
on 13-10-1976 and that order was challenged 
before the Civil Judge, Udupi, in Execution 
Appeal No. 11 of 1976. The learned Civil 
Judge, on hearing the learned counsel, dis- 
missed the appeal by his order dated 29-3- 
1977. He confirmed the order of the learn- 
ed Munsiff. Aggrieved by the said order 
of the learned Civil Judge,. the judgment- 


debtors 1 and 2 have instituted the above 
second appeal before this Court, 
4. The learned Advocate Sri Padubidri 


Raghavendra Rao, appearing for the appel- 
lants, strenuously urged before me that in 
view of the ambiguous wording of Section 7 
of the Karnataka Debt Relief Act, 1976, the 
judgment-debtors did not adduce any evi- 
dence before the Executing Court and that 
therefore, an opportunity should be given to 
them to adduce evidence by remanding the 
case. Alternatively, he submitted that the 
Karnataka Debt Relief Act of 1980 (Act 
No. 29 of 1980) has come into force on 
15-11-1979 and, as such, Sec. 6 of the Act 
would now apply in the matter of burden of 
proof and, as such, the appeal should be 
allowed and the case remanded to the Exe- 
cuting Court. 

5. As against that, Shri M. Gopalakrishna 
Setty, the learned counsel appearing for the 
decree-holder, submitted that the provisions 
of Act No. 29 of 1980 would not be appli- 
cable to the present case and, since opportu- 
nity was given to the judgment-debtors by 
the Executing Court to adduce evidence and 
the judgment-debtors failed to adduce any 
evidence, there was no denial of opportunity 
and, as such, there is no occasion to remand 
the case. 

6. The points, therefore, that arise for 
my consideration in this appeal are: 


(1) Whether there is substance in the sub- 
mission that no opportunity was given by 
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the Executing Court to the judgment-debtors 
to adduce evidence? 

(2) Whether there is substance in the sub- 
mission that the judgment-debtors were con- 
fused by the wording of S. 7 of Act No. 25 
of 1976? . 

(3) Whether the provisions made in Sec- 


tion 6 (2) of Act No. 29 of 1980 are appli- 


cable to the facts of the case? 

7. There is no dispute that the decree- 
holder put into execution a mortgage decree 
obtained by him in Original Suit No. 220 of 
1965. As stated above, the judgment-debtors 
raised two contentions — one based on pro- 
hibition of alienation under the Karnataka 
Agricultural Lands Prohibition of Alienation 
Act of 1973 and the other that they were 
‘debtors’ under the Karnataka Debt Relief 
Act, 1976. Both the contentions were reject- 
ed by the learned Civil Judge and the learn-. 
ed counsel appearing for the appellants be- 
fore me contended that because of the ambi- 
guous wording of S. 7 of Act No. 25 of 
1976, the judgment-debtors were confused 
and they did not adduce any evidence. 


8. The learned Civil Judge has made it 
clear in the course of his order that in spite 
of the opportunity given to the judgment- 
debtors, they did not adduce evidence and 
that the learned counsel appearing for the 
judgment-debtors submitted before the Exe- 
culing Court that he had no evidence to 
adduce. 


9. Section 7 of Act No. 25 of 1976 states: 

“Burden of proof — Notwithstanding’ any- 
thing in any law, in any suit or proceeding, 
the burden of proving that the debtor is not 
entitled to protection of this Act shall lie on 
the creditor.” 

10. Thus, it is clearly stated in the sec- 
tion that the creditor must show that the 
debtor is not entitled to protecion under the 
said Act. In other words, it is obvious that 
before resorting to that section, the debtor 
must show that he is a debtor as defined in 
the Act to claim the benefits under the Act. 
Accordingly, in the execution proceeding, 
two points were raised by the learned Mun- 
siff. They are: 

“(1) Do judgment-debtors prove that they 
are ‘debtors’ under the Act? and 

(2) If so, are they entitled to the protec- 
tion under the Act?” 


11. Thus, the very first point throws the 
burden of proof that they are debtors under 
the Act, on the judgment-debtors. Hence, 
there was absolutely no scope for confusion. 
It is having understood that the burden of 
proof was placed on the judgment-debtors 
that the learned counsel appearing on their 
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behalf submitted that he had no evidence to 
adduce in the matter. That being so, there 
is no substance in the submission made be- 
fore me by the learned counsel appearing 
for the appellants that the judgment-debtors 
were confused and, as such, they did not 
have proper opportunity to adduce evidence. 


12. The learned counsel appearing for 
the appellants next submitted that Act No. 29 
of 1980 has come into force on 15-11-1979 
and that therein the provision regarding 
burden of proof is specific and it is changed. 
Hence, he submitted that the said provision 
should be made applicable to the present 
pending proceeding. 

13. Section 6 of Act No. 29 of 1980 
reads : 

“Burden of proof, etc.:— (1) If in any 
suit: or other proceeding in a Court a ques- 
tion arises whether a party thereto is a 
debtor under ‘this Act, the Court trying the 
suit or other proceeding shall frame a preli- 
minary issue as to whether such person is 
not a debtor under this Act and shall decide 
it before other issues are considered. 

(2) Notwithstanding anything in any law, 
the burden of proving that a person is not 
a debtor under this Act shall lie on the cre- 
ditor.” 


14. Thus, it is true that sub-section (2) of 
Section 6 of 1980 Act throws the burden on 
the creditor to show that the person contend- 
ing that he is a debtor under the Act is not 
a debtor. 


15. The real point of controversy, how- 
ever, is whether this provision can be made 
applicable to a proceeding pending under 
Act No. 25 of 1976. 


16. The learned counsel appearing for 
the appellants no doubt submitted that Sec- 
tion 6 (2) of Act No. 29 of 1980 provides 
for procedure and procedural law is retro- 
spective in effect and, as such, it applies to 
pending proceedings also, 

17. It is true that no person has a vested 
right in procedure and that when a change 
is made in procedure, it takes retrospective 
effect. 


18. ‘Craies on Statute Law’, (VIL Edn.) 
speaking on this aspect at page 401, under 
the rubric ‘Pending actions’ affected by new 
procedure or provision as to costs, states: 


“But there is no vested right in procedure 
or costs. Enactments dealing with these 
subjects apply to pending actions, unless a 
contrary intention is expressed or clearly 
implied. It is a general rule that when the 
legislature alters the rights of parties by tak- 
mg away or conferring any right of action, 
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its enactments, unless in express terms they 
apply to pending actions, do not affect them. 
But there is an exception to this rule, name- 
ly, where enactments merely affect procedure 
and do not extend to rights of action. For, 
it is perfectly settled that if the legislature 
forms a new procedure, that, instead of pro- 
ceeding in this form or that, you should 
proceed in another and a different way, 
clearly there, bygone transactions are to be 
sued for and enforced according to the new 
form of procedure. Alterations in the form 
of procedure are always retrospective, unless 
there is some good reason or other why 
they should not be. In other words, if a 
statute deals merely with the procedure in 
an action, and does not affect the rights of 
the parties, it will be held to apply prima 
facie to all actions, pending as well as 
future.” 

19. The learned counsel appearing for 
the other side, however, pointed out that 
what is contained in S. 6 (2) of Act No. 29 
of 1980 is not merely procedural but that it 
creates an obligation on the part of the cre- 
ditor and gives a relief to the debtor. 

20. It is true that even in a Code con- 
taining adjectival law like the Code of Civil 
Procedure, there may be provisions provid- 
ing for substantive rights. So, for example, 
the Code of Civil Procedure provides for a 
right of appeal, which is a substantive right. 

21. It is, therefore, necessary to find out 
whether what is contained in S. 6 (2} of 
Act No. 29 of 1980 speaks of merely proce- 
dure or provides for something more. 

22. “Salmond on Jurisprudence”, (12th 
Edition), speaking on substantive law and 
law of procedure, states at p. 461 thus: 

“Although the distinction between substan- 

tive law and procedure is sharply drawn in 
theory, there are many rules of procedure 
which, in their practical operation, are 
wholly or substantially equivalent to rules of 
substantive law. In such cases the difference 
between these two branches of law is one of 
form rather than of substance. A rule be- 
longing to one department may by a change 
of form pass over info the other without 
materially affecting the practical issue. In 
legal history such transactions are frequent, 
and in legal theory they are not without in- 
terest and importance.” 
Hence, the learned Author opines that to 
define procedure as concerned not with 
rights, but with remedies, is to confound the 
remedy with the process by which it is made 
available. 

23. The normal law of procedure no 
doubt lays down, under S. 101 of the Evi- 
dence Act, that whoever desires any Court 
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fa give judgment as to any legal right or 
liability dependent on the existence of facts 
which he asserts, must prove that those facts 
exist and, when a person is bound to prove 
the existence of any fact, it is said that the 
burden of proof lies on that person. 

24. Normally, therefore, when a debtor 
claims relief under Act No, 25 of 1976, it is 
for him to prove that he is a ‘debtor’ under 
the rules of procedure. But, S. 6 (2) of Act 
No, 29 of 1980 makes a departure. It states 
that notwithstanding anything in any law, 
the burden of proving that a person is not a 
debtor under the Act shall lie on the credi- 
tor. 

25. Thus, it is obvious that it contains 
ba merely the general rule of procedure but 
it creates an obligation on the part of the 
creditor to prove that the debtor who pleads 
that he is a debtor under Act No. 29 of 1980 
is not a debtor under the said Act. Hence, 
I am persuaded to hold that S. 6 (2) of Act 
No. 29 of 1980 does not enact merely for 
procedure but it creates an obligation and, 
as such, it cannot be described as a provision 
merely providing for procedure. That being 
so, the normal rule that procedure is retro- 
spective, cannot be invoked, for applying the 
provision made under S. 6 (2) of Act No. 29 
of 1980 to a pending proceeding. Hence, I 
hold that it is only prospective in operation 
and not retrospective in operation. 

26. There is one more reason why I hold 
so, S, 15 of Act No. 29 of 1980 provides for 
Savings. Section 15 (1) of the said Act 
reads : 

“Nothing contained in this Act shall affect 
or shall be deemed 1o affect in any way the 
operation of the Karnataka Debt Relief Act, 
1976 (Karnataka Act No. 25 of 1976).” 

27. “Crawford on Statutory Construc- 
tion”, (1940 Edition) at page 612 in para. 300, 
speaks of saving clauses. It is observed 
therein thus: 

“.... It is generally used in repealing sta- 
tutes in order to prevent them from affecting 
rights accrued, penalties incurred, duties im- 
posed, or proceedings started under the sta- 
tute sought to be repealed. Its position or 
verbal form is unimportant. But if it is in 
irreconcilable conflict with the body of the 
statute of which it'is a part, it is ineffective, 
or void. And whether the saving clause 
should receive a strict or liberal construction, 
is a matter upon which there seems to be 
some conflict of opinion. Perhaps the best 
rule would make the nature of the construc- 
tion of the saving clause depend upon the 
nature of the statute involved — for example, 
whether it was remedial, penal, or proce- 
dural.” es z 


Sebastin Antony v. Ramananda Bhatta - 


À. I. R: i 


28. It may be mentioned in this context 
that in our State three main legislations are 
in operation with regard to debt relief. The 
first one is the Karnataka Agricultural Dest- 
ors Relief Act, 1966, which came into force 
on 1-4-1969. The second Act is the Karna- 
taka Debt Relief Act, 1976, Ss. 3, 4, 7 and 
8 of which came into force on 21-10-1975. 
Then, we have the Karnataka Debt Relief 
Act, 1980 which is deemed to have come 
into force on 15-11-1979, 


29. It is laid down by this Court in the 
case of Sri Mahadeva Chit Fund Co. (Pvt.) 
v. B. K. Marappa Gowda (ILR (1981) I 
Kant 233), that the Karnataka Agricultural 
Debtors Relief Act, 1966, applies only to 
the debts which were in existence on the 
date of the application of the Act, i.e.. on 
1-4-1969. For similar reasons, the other two 
Acts viz., Act No. 25 of 1976 and Act No. 
29 of 1980, are applicable to the debts 
which were in existence on the dates on 
which these two Acts came into force. 


Therefore, there was no necessity for the 
Legislature to repeal Act No. 25 of 1976 
when it enacted Act No. 29 of 1980. 

30. In fact, while L, A. Bill No. 9 of 
1980 regarding the Karnataka Debt Relief 
Act was introduced in the Legislature, the 


Statement of Objects and Reasons presented, 
states inter alia thus: 


“After issue of Karnataka Debt Relief 
Act, 1976, many representations were recciv- 
ed from the people suggesting inter alia the 
following : 

(i) Orders issued by Sub-Divisional Magis- 
trate should be made appealable to the judi- 
clary. 

GD To clear off the debtors who have 
taken loans 5 to 10 years before the coming 
of this Act into force. 

XX XX XX XX 

31. Thus, it is obvious that the Legisla- 
ture wanted to give relief to such debtors 
who incurred loans after the coming into 
force of the 1976 Act and for such debts 
which were in existence on the date of the 
application of Act No. 29 of 1980. 

32. Thus, as stated above, 5. 15 (1) of 
Act No. 29 of 1980 specifically saves the 
operation of Act No. 25 of 1976 in all re- 
spects. That does not mean that if a con- 
tending debtor is held not a debtor under 
Act No. 25 of 1976 and if his debts are ex- 
isting on the date of the commencement of | 
Act No. 29 of 1980, he is disabled to apply 
for relief under Act No. 29 of 1980. If he 
otherwise satisfies the conditions stipulated 
in Act No. 29 of 1980, he would be at liberty 


.. to seek relief under Act No, 29 of 1980 be- 
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cause all that is necessary, for the application 
of the provisions of Act No. 29 of 1980 
would be that the debt should be existing 
on the date of the commencement of the 
said Act and the debtor must satisfy the 
conditions stipulated in the said Act. 

33. In the circumstances, therefore, I am 
constrained to hold that there is no substance 
in the contention raised before me that in 
the present pending case, the provisions con- 
templated in S. 6 (2) of Act No. 29 of 1980 
should be applied. If at all the judgment- 
debtors seek to get the relief under Act No. 
29 of 1980, it is up to them to move the 
Executing Court in that behalf to consider 
the same on merits. 

34. In the result, therefore, the appeal 
fails and is dismissed as devoid of merits. 

No costs. 

Appeal dismissed. 
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M. R. Krishnappa, Appellant v. Smt 
Bhagyalakshmamma and others, Respondents. 

Misc. First Appeal No. 743 of 1979, DJ- 
10-7-1981. 

(A) Motor Vehicles Act (4 of 1939), S. 110 
— Objection regarding territorial jurisdiction 
— Raised at fag-end of arguments before the 
tribunal — Failure of justice not shown — 
Objection cannot be raised in appeal. (Civil 
P. C. (1908), S. 21). AIR 1962 SC 199 and 
AIR 1966 SC 634, Rel. on. (Para 24) 

(B) Motor Vehicles Act (4 of 1939), S. 116 
— Kash and negligent driving — Bus accident 
— Bus going very fast and hitting against 
branch of road-side tree resulting in fatal ac- 
cident — Held accident was due to rash and 
negligent driving. (Para 27) 
Cases Referred: Chronological Paras 
AIR 1966 SC 634 : (1966) 1 SCA 232 23 
AIR 1962 SC 199 : (1961) 2 SCJ 592 21,23 
(1886) 13 Ind App 134 : ILR 9 All 191 (PC) 


21 
Bhavanishankar Rao, for Appellant; B. M. 
Chandrasekharaiah and R. Narayana, for 


Respondents. 


SABHAHIT, J.:— This appeal by the 
owner of the bus in question (original respon- 
dent 1) is directed against the judgment and 
award dt. 5-3-1979, passed by ithe Member, 
Motor Accidents Claims Tribunal, Mandya, 
in. Miscellaneous (MVC) Case No. 23 of 1975 
on his file, awarding compensation of Rupees 
23,100/- in favour of claimant 1, the widow 
of the deceased. 
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2. It is the case of the claimant that H. B. 
Annegowda, aged about 52 years, husband 
of claimant-{ and father of claimants 2 to 5 
was travelling in a bus bearing Registration 
No. MYA 2288 from Mysore, on his way to 
Chickmagalur, on 10-5-1971. He was seat- 
ed in the front row behind the seat 
of the driver. The bus was driven by 
Jayakumar of Saligrama, the driver, in a rash 
and negligent manner. When the bus was 
going in Chikka Voddaragudi on Mysore- 
Hassan Road at about 11-30 P. M.,. the bus 
met with an accident. It went and dashed 
against the protruding branch of a tree going 
on its off side, as a result of which Anne- 
gowda sustained grievous injuries. Anae- 
gowda was treated in Krishnarajanagar Hos- 
pital that night and was shifted to Krishna- 
rajendca Hospital, Mysore, in the morning of 
11-5-1971. Though he was treated in that 
hospital, he succumbed to the injuries on 
21-5-1971 at about 2-30 P. M. Annegowda 
was serving as Inspector of Central Excise in 
the Central Excise Department at Kalasa in 
Chickmagalur District. He was 52 years. He 
was drawing salary of Rs. 496/- per month 
at the time of his death by accident. He had 
better prospects. On these averments, the 
claimants, viz., his widow and children, 
claimed compensation of Rs. 1,50,000/- from 
the respondents, by submitting a petition to 
the Claims Tribunal, Mysore, under S. 110-A 
of the Motor Vehicles Act. 

3. Bespondent-1 before the Tribunal, is the 
owner of the vehicle in question. Respon- 
dent 2 before the Tribunal is the insurer. 
The driver was not added as a party as he 
died in the accident. 

4. Original respondent-1 resisted the claimi 
of the claimants on the ground that the ac- 
cident was not the result of rash and negligent 
driving of the bus in question; that it was a 
vis major and that therefore, he was not 
liable tu pay the compensation. Alternatively, 
he contended that the compensation claimed 
was exorbitant. 

5. The Insurance Company resisted the 
claim on similar grounds. According to it, 
its liability was confined to Rs. 5,000/-, if af 
all, as the deceased was a passenger in the 
bus. 

6. During hearing, the claimants examined 
PWs. 1 to 5 and got marked Exhibits P-! te 
P-4. As against that, the contending respon- 
dents examined DW-1 Shivanna, said tc be 
the cleaner of the bus in question and Rame- 
gowda as DW-2. He has merely produce 
the permit of the bus at Exhibit D-2. Exhi- 
bit D-1 is the Insurance Policy. 

7. The Tribunal, appreciating the evidence 


- on record, held that the accident was the re- 
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suit of the rash and negligent driving of the 
bus in question by its driver and, in that view, 
awarded compensation of Rs. 23,100/- to the 
ciaimant, along with interest and costs. Ag- 
grieved by the said judgment and award, the 
owner of the bus has come up in appeal be- 
fere this Court. 

8. The learned Counsel Shri Bhavani 
Shankar Rao appearing for the appellant 
strenuously urged before us that the Tribunal 
was not justified in holding that it had juris- 
diction to entertain and try the claim peti- 
tion. He further submitted that the Tribunal 
was not justified in coming to the conclusion 
that the accident was the result of the rash 
and negligent driving of the bus. He also 
submitted that the quantum of compensation 
awarded was excessive, 

8, As against that, the learned counsel ap- 
pearing for the claimants argued supporting 
the judgment and award of the Tribunal. 

18. The points, therefore, that arise for 
cur consideration in the appeal are: 

(i) Whether the Tribunal was justified in 
hearing and deciding the claim petition? 

(2) Whether the Tribunal was justified in 
holding that the accident was the result of 
rash and negligent driving of the bus in ques- 
tion ? ` 

(3) Whether the quantum of compensation 
awarded is just and proper ? 

1i. It is seen from the records that the 
claim petition was first instituted by the 
claimants before the District Judge and Mem: 
ber, Motor Accidents Claims Tribunal, 
Mysore, at Miscellaneous (MVC) Case No. 
44 of 1971. But, the said Member of the 
Tribunal made a request to the High Court 
that this petition should be transferred for 
hearing to the neighbouring Claims Tribunal 
as he had decided connected claim petitions 
and had formed a view in the matter. Ac- 
cordingly, this Court transferred the claim 
petition for hearing to the Claims Tribunal, 
Mandya, where it was registered as Miscel- 
laneous (MVC) Case No. 23 of 1975 and it 
came to be heard by the Member, Motor Ac- 
cidents Claims Tribunal, Mandya. 

12. It is further seen that after the evi- 
dence was closed, Sri. V. Lakshminarayana 
Bhatta, learned Counsel appearing for the 
Insurance Company before the Claims Tri- 
bunal, Mandya, in his arguments, raised an 
objection regarding the jurisdiction of the 
Claims Tribunal, Mandya, to adjudicate upon 
the claim under S. 110-A of the M. V. Act, 
1939, us the accident had taken place within 
the jurisdiction of the Claims Tribunal, 
Mysore. 

13. The Tribunal, rejected the submission 
made, at the fag-end of the argument, by the 
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learned Counsel for the Insurance Company, 
by observing thus : 

TN, I am of the view that it is not open 
to the learned Counsel for the 2nd respon- 
dent ito advance such a plea at this belated 
stage inasmuch as he has filed power for the 
2nd respondent before this Tribunal as long 
back as 27-1-1976 and he has not raised any 
oral or written objection till the conclusion 
of the trial of the case regarding the juris- 
tion of this Tribunal to adjudicate upon the 
claim application of the petitioners. 2nd res- 
pondent has virtually acquiesced in the pro- 
ceedings of the case without raising any ob- 
jection as to the jurisdiction of this Tribunal 
so far. If the 2nd respondent has any 
grievance against the transfer order made by 
the Hon’ble High Court, the proper remedy 
ought to have been to get that transfer order 
cancelled by moving the Hon’ble High Court 
in that behalf. Therefore, it is not open to 
the learned Counsel for the 2nd respondent 
to question the jurisdiction of this Tribunal 
to decide the case as per the direction of the 
Hon’ble High Court in Petition No. 349 of 
1975. So, the preliminary objection raised 
by the learned Counsel for the 2nd respon- 
dent is rejected, 


14. It is this order of rejection by the 
Tribunal that is challenged before us. 


15. The learned Counsel appearing for the 
appellant advanced a two-fold argument. 
Firstly, he submitted that the High Court has 
no power of transferring a case before a 
Claims Tribunal to another Claims Tribunal. 
According to him, a Claims Tribunal is not 
a Court Subordinate to the High Court, 
though the High Court has no doubt super- 
visory power over the Tribunals under Arti- 
cle 227 of the Constitution of India. Se- 
condly, he submitted that the question of 
jurisdiction can be raised at any stage in the 
proceeding, even in a collateral proceeding. 
Hence, he submitted that the Tribunal was 
not justified in rejecting the plea raised at the 
time of arguments regarding its jurisdiction 
to adjudicate the proceeding. 

416. We are of the considered view that on 
the peculiar facts of this case, it is not neces- 
sary for us to go into the first aspect namely, 
whether the High Court has the jurisdiction 
to transfer a claim petition from one Claims 
Tribunal to the other for ajudication. For, 
the fact remains that no objection was taken 
for adjudication of the claims petition by the 
claims Tribunal, Mandya, till the entire trial 
was over. Jt was only at the fag-end of the . 
argument that the objection was raised by the 
learned Counsel for the Insurance Company 
that the Claims Tribunal, Mandya, had no 
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jurisdiction to adjudicate upon the claim pett- 
tion. 

17. The sole point, therefore, that arises 
for our consideration, on the facts of this 
case, is: ‘Whether it was open to the learned 
Counsel io take up the contention regarding 
territorial jurisdiction at the belated stage 
viz., at the fag-end of the argument?” 


18. The concept of jurisdiction of a Court 
has mainly three aspects viz., (i) territorial 
jurisdiction, (ii) pecuniary jurisdiction and 
(iii) jurisdiction regarding subject-matter. A 
distinction is made with regard to inherent 
lack of jurisdiction to entertain and hear a 
case regarding the subject-matter and jurisdic- 
tion of a Court with regard to territorial and 
pecuniary limits. 

19. In the Code of Civil Procedure, which 
embodies in its essence the principles of 
natural justice, if is laid down in S. 21 thus: 

“Objection to jurisdiction :—- (1) No objec- 
tion as to the place of suing shall be allowed 
by any appellate or revisional Court unless 
such objection was taken in the Court of first 
instance at the earliest possible opportunity, 
and, in all cases where issues are settled, at 
or before such settlement, and unless there 
has been a consequent failure of justice. 

(2) No objection as to the competence of a 
Court with reference to the pecuniary limits 
of its jurisdiction shall be allowed by any 
Appellate or Revisional Court unless such 
objection was taken in the Court of first in- 
stance at the earliest possible opportunity, 
and, in all cases where issues are settled, at 
or before such settlement, and unless there 
has been a consequent failure of justice. 

(3) XX XX Xx” 

20. Thus, it is clear that even the C. P. C. 
makes a distinction between inherent lack of 
jurisdiction with regard to the subject-matter 
and mere lack of territorial or pecuniary 
jurisdiction. The latter are considered as 
merely technical and they can be waived in 
the sense that if objection with regard to them 
is not taken at the earliest opportunity, at 
any rate, at or before the settlement of issues, 
the same cannot be allowed to be raised at a 
later stage unless it is established that there 
is a consequent failure of justice. This is not 
merely the result of an enactment. What is 
enacted is a principle of natural justice, which 
prevails during the hearing even before a Tri- 
bunal. 

21. The Supreme Court of India has ex- 
plained this position by an authoritative pro- 
nhouncement in the case of Hira Lal Patni v. 
Kali Nath, (AIR 1962 SC 199). Sinha, C. J., 
speaking for the Bench in that decision, has 
observed in para 4 of the judgment thus: 


- 
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“The only ground on which the decision of 
the High Court is challenged is that the suit 
instituted on the original side of the Bom- 
bay High Court was wholly incompetent for 
want of territorial jurisdiction and that, there- 
fore, the award that followed on the refer- 
ence between the parties and the decree of 
Court, under execution, were all null and 
void. Strong reliance was placed upon the 
decision of the Privy Council in the case of 
Ledgard v. Bull, (1886) 13 Ind App 134 (PC). 
In our opinion, there is no substance in this 
contention. There was no inherent lack of 
jurisdiction in the Bombay High Court where 
the suit was instituted by the plaintiff-decree- 
holder. The plaint had been filed after ob- 
taining the necessary leave of the High Court 
under Cl. 12 of the Letters Patent. Whether 
the leave obtained had been rightly obtained 
or wrongly obtained is not a matter which 
can be agitated at the execution stage. The 
validity of a decree can be challenged in ex- 
eculion proceedings only on the ground that 
the Court which passed the decree was lacking 
in inherent jurisdiction in the sense that it 
could not have seisin of the case because the 
subject matter was wholly foreign to its juris- 
diction or that the defendant was dead at tha 
time the suit had been instituted or decree 
passed, or some such other ground which 
could have the effect of rendering the Court 
entirely lacking in jurisdiction in respect of 
the subject matter of the suit or over the par- 
ties to it. But in the instant case there was 
no such inherent lack of jurisdiction, 


The decision of' the Privy Council in the case 
of (1886) 13 Ind App 134(PC) is an authority 
for the proposition that consent or waiver 
can cure defect of jurisdiction but cannot 
cure inherent lack of jurisdiction. In that 
case, the suit had been instituted in the Court 
of the Subordinate Judge, who was in- 
competent to try it. By consent of the par- 
ties, the case was transferred to the Court of 
the District Judge for convenience of trial. 
It was laid down by the Privy Council that 
as the Court in which the suit had been 
originally instituted was entirely lacking in 
jurisdiction, in the sense that it was in- 
competent to try it whatever happened sub- 
sequently was null and void because conseni 
of parties could not operate to confer juris- 
diction on a Court which was incompetent to 
try the suit. That decision has no relevance 
to a case like the present where there could 
be no question of inherent lack of jurisdic- 
tion in the sense that the Bombay High Court 
was incompetent to try a suit of that kind. 
The objection to its territorial jurisdiction is 


Aaaeeeaa daearen tanana anaanatae aiaa 
one which does not go to tbe competence of 
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the Cerrt and can, therefore, be waived. In 
the instant case, when the plaintiff obtained 
the leave of the Bombay High Court on the 
original side, under Cl. 12 of the Letters 
Patent, the correctness of the procedure or of 
the order granting the leave could be ques- 
tioned by the defendant or the objection could 
be waived by him. When he agreed to refer 
the matter to arbitration through Court, he 
would be deemed to have waived his objec- 
tion to the territorial jurisdiction of the 
Court, raised by him in his written state- 
ment, It is well settled that the objec- 
tion as to local jurisdiction of a Court, 
does not stand on the same footing as 
an objection to the competence of a Court 
to try a case. Competence of a Court to try 


a case goes to the very root of the jurisdic- 
tion, and where it is lacking, it is a case of 
inherent lack of jurisdiction. On the other 
hand an objection as to the local jurisdiction 
of a Court can be waived and this principle 
has been given a statutory recognition by 
enactments like §. 21 of the Code of Civil 
Procedure. Having consented to have the 


controversy between the parties resolved by 
reference to arbitration through Court, the 
defendant deprived himself of the right to 
question the authority ofthe Court to refer 
the matter to arbitration or of the arbitrator 
to render the award. It is clear, therefore, that 
the defendant is estopped from challenging 
the jurisdiction of the Bombay High Court 
to entertain the suit and to make the refer- 
cnce to the arbitrator. He is equally estop- 
ped from challenging the authority of the 
arbitrator to render the award. In our opi- 
nion, this conclusion is sufficient to dispose of 
the appeal. It is not, therefore, necessary to 
determine the other points in controversy, in- 
cluding the question whether the Decrees and 
Orders Validating Act, 1936, (Act V of 1936) 
had the effect of validating what otherwise 
may have been invalid.” (Underlining ours) 

22. Thus, the Supreme Court of India has 
laid down ex cathedra that it is well settled 
that objection as to the local jurisdiction of 
a Court does not stand on the same footing 
as the objection to the competence of a Court 
to try a case. Competence of a Court to try 
a case goes to the very root of the jurisdic- 
tion and, where it is lacking, it is a case of 
inherent lack of jurisdiction. On the other 
hand, an objection ‘as to the local: jurisdic- 
tion of a Court can be waived and this prin- 
ciple has been given a statutory recognition 
in Section 21 of the C. P. C. 

23. This proposition of law is further, re- 
iterated by the Supreme Court of India in the 
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case of Bahrein Petroleum. Co. Ltd. v. P. J. 
Pappu (AIR 1966 SC 634). In that case, his 
Lordship Bachawat J., who delivered the judg- 
ment for the Bench, has observed in para 3 
of the judgment thus: 


As a general rule, neither con- 
sent nor waiver nor acquiescence can confer 
jurisdiction upon a Court, otherwise in- 
competent to try the suit. But S. 21 of the 
Code provides an exception, and a defect as 
to the place of suing, that is to say, the local 
venue for suits cognisable by the Courts 
under the Code may be waived under this 
section. The waiver under S. 21 is limited 
to objections in the appellate and revisional 
Courts. But Section 21 is a statutory re- 
cognition of the principle that the defect as 
Ree ieee a 
to the place of suing under Ss. 15 to 20 may 
be waived. Independently of this section, the 
defendant may waive the objection and may 
be subsequently precluded from taking it, 


(see Hira Lal Patni v. Kali Nath, AIR 1962 
SC 199 at p. 201).” (Underlining ours) 
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24. Applying the principle of law to the 
facts of the present case, it becomes clear 
that in the instant case, the appellant, who 
was respondent 1 before the Tribunal, has 
waived his right to object to the territorial 
jurisdiction. He has never raised such a plea 
before the Tribunal. It was the learned 
Counsel for the Insurance Company who 
raised such a plea. But he also raised, as 
rightly pointed out by the Tribunal at the fag 
end of the argument. He has not raised it 
at or before the settlement of issues and it is 
not the plea before us that any injustice is 
caused to the parties as a consequence of the 
Claims Tribunal at Mandya adjudicating upon 
the claim petition. Hence, it is obvious that 
the present appellant is estopped in this ap- 
peal from raising the plea regarding the ter- 
ritorial jurisdiction of the Claims Tribunal, 
Mandya. It is obvious that the Claims Tri- 
bunal, Mandya, did have jurisdiction over the 
subject-matter. There was no inherent lack 
of jurisdiction to adjudicate upon the claim 
petition in the claims Tribunal, Mandya. 
What was lacking, if at all, was merely the 
territorial jurisdiction, the objection to which, 
as discussed above, is waived by the present 
appellant before the Tribunal. Hence, we 
are constrained to hold that there is no sub-} 
stance in the submission made before us that 
the Claims Tribunal, Mandya, had ‘no terri- 
torial jurisdiction to adjudicate upon the 
claim petition, and, as such, its ‘award is a 


nullity. We reject the said contention‘for the 
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reasons already discusséd''above.' :: 
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25. That takes us to the .merits of the 
case. 
is that the accident was not the result of the 
rash and negligent driving of the bus in 
question. The Tribunal has rightly pointed 
out that the facts of the present case involve 
the doctrine of res ipsa loquitur — the thing 
speaks for. itself. 

26. The Tribunal has rightly relied upon 
the testimony of PW 4 G. S. Pattana Setty. 
He was a co-passenger in the bus. He also 
sustained injuries and was treated in the hos- 
pital. He has very clearly stated regarding 
the manner of accident thus: — 


“o. .. . As the driver was driving the bus 

in great speed, I cautioned him once not to 
go fast. 
Road at the place of accident is wide and it 
is also in good condition. Driver did not re- 
duce the speed-in spite of my caution. The 
accident occurred at a place near Voddara 
Gudi situate at a distance of about 8 to 10 
miles from K. R. Nagar. Bus hit against a 
iree situate on the right side of the road from 
K. R. Nagar to Davanagere side. I had also 
sustained ‘injuries in that accident. I was ad- 
mitted to K. R. Nagar Hospital for treat- 
ment, on the night of 10/11-5-1971 and I was 
taken to the K. R. Hospital, Mysore, on 11-5- 
bA ET 


27. Nothing is elicited in the cross-ex- 
amination of this witness to detract from the 
probative value of his testimony. His evi- 
dence clearly establishes that the bus, which 
was going very fast, went on its off side of 
the road and hit against the branch of a road- 
side tree which resulted in the accident. This 
clearly establishes actionable negligence | on 
the part of the driver of the bus in question. 

28. The driver of the bus in question died 
in the accident and the contending respon- 
dent examined:a person by name Shivanna, 
styled as ‘Cleaner of the Bus’ as DW i. It 
is elicited in his evidence that he was travel- 
ling in bus bearing Registration - No. 2228 
whereas the bus in question is ‘MYA2288’. 
His evidence is rightly described as ‘tutored’ 
by the Tribunal and not even a suggestion 
was put to the eye-witness that the witness 
Shivanna was in the bus sitting near the 
driver, especially so when PW 4 specifically 
deposed that he was provided a seat in the 
driver’s cabin. That being so, we have no 
reason to differ from the Tribunal that the 
accident was the result of rash and negligent 
driving of the bus in question by ‘its driver. 

29. That takes us to the quantum of com- 
pensation. . The Tribunal, after ala 
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the scale.in which the deceased was serving 
and having regard to the fact that he had .six 
years of service left, has fixed the quantum. 
of compensation, making allowance for de- 
duction. There is nothing wrong or illegal 
in. the method followed. by the Tribunal. 
Hence, we have no compelling ground to 
differ from the quantum of compensation so 
fixed by. the Tribunal. Therefore, we are 
constrained to hold that there is no substance 
in the submission made by the learned Coun- 
sel appearing for the appellant that the quan- 
tum of compensation filed is exorbitant. 


30. For the foregoing reasons, We are of 
the considered view that there is no merit in 
the appeal and the same is liable to be dis- 
missed. No other point was submitted for our 
consideration. 

31. The appeal, 
dismissed. 


No costs, 


therefore, fails and is 


Appeal dismissed, 


i 
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N. D. VENKATESH, J. 


B. R. Vishwanath Singh, Petitioner v. 
Shivalingaiah, Respondent. 


Civil Revn. Petn. No. 1728 of 1981, Dj- 
30-6-1981, 

Civil P. C. © o£ 1908), O. 19, Rr. 1 and 2 
and O. 39, Rr. 1 and 2 — Affidavit evidence 
— Distinction between O. 19, Rr. 1 and 2 — 
Applicability of O. 19, Rr. 1 and 2 to ap- 
plication under O. 39, Rr. 1 and 2. À 

There is a clear distinction between O. 19, 
Rr. 1 and 2. Affidavits contemplated in R. 1 
are affidavits taken by way of evidence in 
order to prove a particular fact or facts. 
Prove or proof in, the sense in which that 
word is used in R. 1 means final proof and 
not prima facie proof. (Para 3) 


Since it is final proof of a fact that is con- 
templated in R. 1 it is stated that if the othef 
side desires. that the witness, whose affidavit 
is placed before Court, should be produced 
for cross-examination the Court should not 
accept that evidence given in the form of an 
affidavit. That is why in the proviso to R. 1 
it is stated that “an order shall not be made 
authorising the evidence of such witness to 
be given by affidavit”. But, that is not the 
case in R. 2. Here a discretion vests in the 
Court both in the matter of taking evidence 
by way of affidavits and also in ordering 
the attendance of those persons (deponents) 
for cross-examination. Further, if R. 1 con- 
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templates affidavits in proof of facts R. 2 
contemplates affidavits in support of or 
against applications. It is true that there are 
provisions in the Code and in several sta- 
tutes providing for filing of applications 
claiming substantive reliefs. Any relief finally 
granted in such cases can be said to have 
been given on a particular fact or set of facts 
proved.: To such cases, it. can be said, R. 1 
fs attracted. But, R. 2 which does not con- 
template any such proof of fact or facts may 
be construed as one applicable only to ap- 
plications claiming interim reliefs like a tem- 
porary injunction, appointment of a receiver, 
appointment of a guardian ad litem and the 
like. Rules framed by High Courts also con- 
template that an interlocutory application 
filed by a party should be supported by his 
affidavit. Averments in such an affidavit of 
a party are taken as a prima facie proof of 
the fact alleged in that application. If that 
is so there is no reason why affidavits of his 
witnesses for that limited purpose in order 
to find out as to whether there is or there 
has. been a prima facie proof (not final) of 
that fact should not be accepted. AIR 1959 
Mys 139, Disting. (Para 4) 

An application under O. 39 can be dealt 
with only on the basis of affidavits without 
more. It can be said that to such a case it 
fs not R. 1 of O. 19 that applies but R. 2. 
In the instant case the Court below has kept 
in view that it was dealing with an interlocu- 
tory application under O. 39, Rr. 1 and 2 and 
not a substantive one. The impugned order 
permitting the parties to place affidavit evi- 
dence under O. 19, R. 2 does not call for 


interference. {Paras 5, 6) 
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Murlidhar Rao, for Petitioner. 


ORDER :— This petition, filed as it is, 
under S. 115 of the Civil P. C., is directed 
against an order, dt. 10-4-1981 of the Munsiff 
and J. M. F. C., Mandya, on an interlocutory 
application (I. A. HD in O. S. No. 113 of 
1980 pending on the file of that Court. Peti- 
tioner Viswanath Singh is the plaintiff and 
respondent Shivalingaiah is the 1st defendant 
in the said suit. In that suit the plaintiff is 
claiming permanent injunction against the de- 
fendants in respect of the suit schedule land. 
The plaintiff had filed an application under 
O. 39, Rr. 1 and 2 claiming temporary in: 
junction on the ground, that he was in pos- 
session of the land in dispute. The Munsiff 
issued notices to defendants re. this. The 
ist defendant, on entering appearance, filed 
I. A. III under O. 19, R. 1 of the Code seek- 
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ing permission of the Court to file a few aff- 
davits of the neighbouring cultivators along 
With his objections opposing the plaintiff's 
claim for a temporary injunction. The plain- 
tiff opposed I. A. HI. While opposing I. A. I 
he urged that the contents of the affidavits 
cannot as such be taken into consideration 
unless persons swearing to the said affidavits 
are tendered for cross-examination and that, 
in the circumstances, affidavits need not be 
accepted at all. In this connection Counsel 
for the plaintiff also placed reliance on a de- 
cision of this Court in B. N. Munibasappa 
v. Gurusiddaraja Desikendra Swamigal, (AIR 
1959 Mys 139). The Munsiff overruled the 
objections of the plaintiff, allowed I. A. TH, 
and permitted the parties to get the affidavits 
of their witnesses filed in Court. 

2. While challenging that order in reyi- 
sion the learned Counsel for the petitioner 
submitted that the order of the Munsiff is 
contrary to law and therefore deserves to be 
quashed. 

3. Order 19 of the Code deals with affi- 
davits. Rules 1 and 2 of O. 19 read as 
follows : 

“1, Power to order any point to be proved 
by affidavits: Any Court may at any time 
for sufficient reason order that any particular 
fact or facts may be proved by affidavits or 


that the affidavit of any witness may be read 
at the hearing, on such conditions as the 
Court thinks reasonable : 

Provided that where it appears to the Court 
that either party bona fide desires the pro- 
duction of a witness for cross-examination, 
and that such witness can be produced, an 
order shall not be made authorising the evi- 
dence of such witness to be given by affi- 
davit. 

2. Power to order attendance of deponent 
for cross-examination.— (1) Upon any ap- . 
plication evidence may be given by affidavit, 
but the Court may, at the instance of either 


party, order the attendance for cross-exam- 
ination of the deponent, 

(2) Such attendance shall be in Court, un- 
less the deponent is exempted from personal 
appearance in Court, or the Court otherwise 
directs”. (Underlining supplied) 
There is a clear distinction between Rr. 1 
and 2. Affidavits contemplated in R. 1 are 
affidavits taken by way of evidence in order 
to prove a particular fact or facts. Prove of 
proof in the sense in which that word is used 
in R. 1 means final proof and not prima facie 
proof. The following observations of the 
learned Author Sri. Sarkar in his book “Law 
of Evidence” (12th Edition), at p. 29 may 
be noted: . 
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“Prima facie evidence — Only means that 
there is ground for proceeding, it is not the 
same thing as ‘Proof” which comes later 
when the Court has to find whether the ac- 
cused is guilty. Because a magistrate has 
found a prima facie case to issue process, it 
is a fallacy to say that he believes the case 
to be true in the sense that it is proved (Sher 
Singh v. Jitendra Nath, (1932) 36 CWN 16: 
(AIR 1931 Cal 607). Prima facie evi- 
dence which, if accepted appears to be suffi- 
cient to establish a fact unless rebutted by ac- 
ceptable evidence to the contrary. It is not 
conclusive.” 

4. Since it is final proof of a fact that is 
contemplated in R, 1 it is stated that if the 
other side desires that the witness, whose affi- 
davit is placed before Court, should be pro- 
duced for cross-examination the Court should 
not accept that evidence given in the form 
of an affidavit, That is why in the proviso 
to R. 1 it is stated that “an order shall not 
be made authorising the evidence of such 
witness to be given by affidavit.” But, that 
is not the case in R. 2. Here a discretion 
vesis in the Court both in the matter of 
taking evidence by way of affidavits and also 
in ordering the attendance of those persons 
(deponents) for cross-examination. Further, 
if R. 1 contemplates affidavits in proof of 
facts R. 2 contemplates affidavits in support 
of or against applications. Jt is true that 
there are provisions in the Code and in 
several statutes providing for filing of ap- 
plications claiming substantive reliefs. Any 
relief finally granted in such cases can be 


said to have been given on a particular fact 
or set of facts proved. To such cases, it 


can be said, R. 1 is attracted. But, R. 2 





which does not contemplate any such proof | 


of fact or facts may be construed as one ap- 
plicable only to applications claiming interim 
reliefs like a temporary injunction, appoint- 
ment of a receiver, appointment of a guar- 
dian ad litem and the like. Rules framed 
by High Courts also contemplate that an 
interlocutory application filed by a party 
should be supported by his affidavit. Aver- 
ments in such an affidavit of a party is taken 
as a prima facie proof of the fact alleged in 
that application. If that is so why not affi- 
davits of his witnesses for that limited pur- 
pose in order to find out as to whether there 
is or there has been a prima facie proof (not 
final) of that fact? 

5. Now, to consider Munibasappa’s case 
(AIR 1959 Mys 139) (supra). Facts in these 
two cases are different from each other. In 
the case on hand we are dealing with an 
interlocutory application. In Munibasappa’s 
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case the Court was dealing with a substantive 
application — an application made by the 
party agerieved to set aside an ex parte order. 
That application cannot be construed as an 
interlocutory application or an application 
for an interim relief pending adjudication on 
a final relief. Taking into consideration this 
aspect the learned Judge observes in Muni- 
basappa’s case at para 21 as follows: 

“Now, what the learned Munsiff did in 
this case was to make an order, the effect 
of which was that all the facts which had to 
be proved by the parties in the proceeding 
before him should be proved by affidavits in- 
stead of their being proved by evidence pro- 
duced in the ordinary way. It is clear that 
an order like that could never be made ex- 
cept by a misapplication of R. 1 of O. 19”. 
Though the learned Judge has observed in 
the latter part of para 17 that “it would not 
be right to réstrict the provisions of R. 2 of 
O. 19 of the C. P. C., in cases to which that 
Rule applies only to interlocutory applica- 
tions”, a careful reading of the judgment in 
Munibasappa’s case clearly shows of the 
learned Judge keeping in view the distinction 
between substantive applications and inter- 
locutory applications, and, in particular, cer- 
tain applications contemplated under the 
Code claiming interim reliefs like an attach- 
ment of property or temporary injunction. 
This is clear from his observations in the first 
part of para 17: 


“In my opinion, while it would not be 
correct to say that an affidavit cannot be re- 
garded as evidence even though it is pro- 
perly produced under R. 1 or 2 of O. 19 of 
the C. P. C., it is clear that an affidavit can 
never take the place of evidence recorded in 
the ordinary way unless the case is one to 
which the provisions of those Rules apply 
or the affidavit relates to a matter like an ap- 
plication for an attachment or an injunction- 
in regard to which the Code itself has made 
express provision”. 

The Court further observed at para 24 (sub- 
para (1)): 

“If one examines the provisions of Civil 
P. C. it is seen that it refers to specific in- 
stances where the Court is expressly permit- 
ted to act upon affidavits. Those are cases 
like those referred to in R. 19 of O. 5, Rr. 8 
to 20 of O. 11, R. 3 of O. 32, Rr. 1 and 5 of 
O. 38 and R. 1 of O. 39 of the Civil P. C. 
These are cases in which the production of 


_ an affidavit without more would enable the 


Court to act under the provisions I have re- 
ferred to”. (Underlining supplied) 


As observed by the learned Judge that an 
application under O. 39 can be dealt with 
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only on the basis of affidavits without more. 
It can be said that to such a case it is not 
R. 1 of O. 19 that applies but R. 2. In the 
instant case the Court below has kept in view 
that it was dealing with an interlocutory ap- 
plication under O.:39, Rr. 1 and 2 and not a 
substantive one. Though the Court has not 
stated that it was permitting the parties to 
place affidavit evidence under O. 19, R. 2 it 
may be fair to assume that it is so. 


6. For the reasons mentioned above the 
order impugned herein does not call for any 
interference. This is not a fit case for ad- 
mission. Therefore, this petition is not ad- 
mitted and the same is hereby dismissed. 


Petition dismissed. 
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Rao (Deceased by L. Rs.) and others, Res- 
pondents. 
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Motor Vehicles Act (4 of 1939), S. 110-B 
— Accident involving a school boy of 9 years 
in school zone — Rash and negligent act of 
driver — Presumption of. (Toris — Negligence 
— Motor accident.} 


It is settled law that when a driver is ap- 
proaching a school zone, he should be cir- 
cumspect and must be prepared to pull up 
his vehicle within a second’s notice. Children 
of tenders years cannot even be imputed 
with contributory negligence. They bave not 
attained that age of discretion and what 
generally the adults can understand as rash 
or negligent acts cannot even be imputed to 
them as they are not in a position to under- 
stand the consequences of their acts. When 
a driver drives in the school zone, there is a 
greater responsibility cast on him to see that 
the speed of his vehicles is so controlled as 
to be able to stop the vehicle within a 
moment’s notice. Further it is also well 
established that it is not enough for the 
driver to try to be careful in driving. He 
should further anticipate common folly of 
others which he knows, by experience, would 
generally occur. 1949 AC 155, Rel. on. 

; (Paras 22, 25, 28) 
. A school boy of 9 years sustained severe 
injuries by a car. which dashed against him 
from behind near his school. Driver in his 
evidence stated that he was going at low 
speed of about 5. Kms. per hour or so, but 
‘the evidence showed that the car went about 
Se e a 
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10 feet before it halted after the accident 
took place. 

Held, that the evidence and the facts prc- 
babilise (i) the driver, instead of pressing the 
brakes pressed the accelerator because actually 
before the impact took place he was going 
at low speed and (ii) it was rash and negligent 
act on the part of the driver of the car that 
caused the accident. AIR 1953 Mad 981, Rel. 


on. (Para 29) 
Cases Referred: Chronological Paras 
1973 Acc CJ 79 (Delhi) 35 


AIR 1953 Mad 981: (1953) 2 Mad LJ 532 


1949 AC 155: (1949) 1 AIl-ER 60, London 
Passenger Transport Board v. Upson 

21, 26 

K. Krishna Bhat, for Appellant; Padubidri 





Raghavendra Rao and B. V. Acharya, for 
Respondents. 

SABHAHIT, J.:— -This appeal by the 
claimant is directed against the judgment 


and award dated 20-10-1975, passed by the 
Member, Motor Accidents Claims Tribunal, 
South Kanara, Mangalore, in Miscellaneous 
(MVC) Case No, 21 of 1967, on his file, 
dismissing the petition of the claimant for 
compensation for the injuries suffered by 
him in the motor accident. 

2. Injured Gunapala Shetty, a boy of 9 
years, was going on 27-1-1967 along with his: 
brother Dhanapala Shetty (PW-6) to the 
school. The school was on the eastern side. 
At that time, according to the claimant, a 
car bearing Registration No. MYX 655, 
which was being driven from west to east in 
a rash and negligent manner by, its driver 
came and dashed against Gunapala Shetty 
from behind, as a result of which he fell 
down, sustaining.severe injuries. He was 
removed in another taxi to PW 7 Dr. M. S. 
Naik, who advised that Gunapala Shetty 
should be taken to Wenlock Hospital, Man- 
galore. Accordingly Gunapala Shetty was 
taken to Wenlock Hospital. He was admit- 
ted there as an in-patient. From there, he 
was transferred to Bombay and he was treat- 


ed there. It is the case of the injured that 
as a result of the injuries sustained in the 
accident, he lost his strength in his left leg 


and left hand and that he is not able to speak 
properly. It is his further case-that he lost 
his memory and that he was unable to pass 
the examination. According to him, he has 
become crippled and invalid for life. On 
these averments, he claimed ‘compensation 
of Rs. 75,000/-, before the Tribunal. 

. 3. The claim was resisted by respondents 


1 and 2. Respondent-1 K. Sanjeeva’ Rac. - 


was. one of the owners of the vehicle. whe- 
subsequently: died. and: respondent-2 K...Shan- 
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tharama Rao was driving the vehicle at the 
relevant point of time. The Insurance Com 
pany is arrayed as respondent 3. Respon- 
dents 1 and 2 resisted the claim by filing 
their statement of objections. According to 
them, the car in question belonged to the 
partnership firm M/s. K. Sanjeeva Rao, a 
registered partnership firm. They denied 
that the accident was the result of rash and 
negligent driving of the car by its driver. 
At the time of the accident, 
was going in the car from west to east for 
his mid-day meal to his house, which was 
opposite to Kinnigoli Church. He was go- 
ing from his cloth shop situated in the heart 
of the town. The said road was ascending 
for half a furlong or so. The accident hap- 
pened in the ascent near the.. house of re- 
spondent-2. They further contended that 
the boy did not suffer all the injuries as al- 
leged. They denied that he had. become per- 
manently invalid. According.to them, the 
accident was not the result of the rash and 
negligent driving of the car by its driver, but 
it was entirely due to the negligent conduct 
of the boy himself. 


4. It appears that after the case was 
remanded by this Court, the contending re- 
spondents viz., respondents 1 (a) and 2, am- 
ended their counter by filing an additional 
counter dated 24-9-75, They asserted that 
while the injured and his brother were pro» 
ceeding to the school from west to east on 
the southern side and when the injured was 
going on the right side of Dhantapala Shetty, 
a cow came from the oppusite direction and 
attempted to charge the injured. Being 
frightened, the injured suddenly tried to go 
towards the northern side and dashed against 
the car which was going on the correct side 
being driven slowly and carefully. The rest 
of the respondents adopted the additional 
counter. Respondent-3, the Insurance Com- 
pany, contended that the accident happened 
on account of the negligence on the part of 
the injured himself. According to it; the 
vehicle in question did not appear to have 
been used as required by the terms of the 
policy and the claim was excessive. 


5. On these pleadings, the Tribunal faised 
the following issues :— 


(1) Was the car bearing Registration No. 
MYX 655 driven rashly and negligently and 
did the claimant sustain injuries as a conse- 
quence thereof ? 


(2) Was the accident due to ‘the circum~ 
stances pleaded by respondents 1 and .2 in 
para-8 of their statement and; therefore, not 


Hable to pay..any compensation? < 0... 


"e 


Sundara Shetty v. K. Sanjiva Rao 


respondent-2.. 


Kant. 85 


(3) What are the injuries sustained by the 
claimant ? 

(4) Is the petition not maintainable on the 
ground of non-joinder of necessary parties as 
pleaded ? 


(5) Are the terms and conditions of the In- 
surance Policy not complied with as contend- 
ed by respondent-3 and is respondent-3 not 
liable ? 

(6) To what compensation, if any, 
claimant entitled ? 

6 Before remand, the evidence of the 
claimant Sundara Shetty PW 1, Bhaskara 
Bboandary PW 2, Sheena Shetty PW 3, Baba 
Kukkyan and respondent-2 were recorded by 
the then Member . of the Motor Accidents 
Claims Tribunal, ‘hereafter, the evidence of 
DW 2 S. D. Patil, P. S. L, was also recorded. 
On that basis, the then Member of the Tri- 
bunal Shri K. Channabasappa answered the 
relevant issues holding that the claimant failed 
to prove that the vehicle in question was 
driven rashly and negligently causing the 
-o in question. In that view, he dis- 

3sed the petition by his judgment and order 
dated 29-6-1972 Aggrieved by faz same, the 
claimaat came up in appeal before this Court 
in Miscellaneous First Appeal No. 662 of 
1972, This Court, on hearing the Counsel, 
by its order dated 3-12-1974, set aside the 
said order and remanded the case for fresh 
trial with a direction that opportunity should 
be given to both the parties to adduce addi- 
tional evidence if they so desired. After re- 
mand, the claimant examined the injured 
PW 5 Gunapala Shetty, PW 6 Dharmapala 
Shetty who is the brother of PW 5, PW 7 Dr. 
M. S. Naik, PW 8 Mathias D’Costa the Head 
Master and PW 9 Dr. Gopalakrishna Bhat 
and got further marked Exhibits P-2 to P-26. 
The evidence of respondent-4 K. Yeshwantha 
Rao was also recorded as DW 3 and the con- 
tending respondents got further marked Ex- 
hibits D-8 to D-13, Thereafter, the Member 
of the Tribunal, on hearing the arguments ad- 
dressed before him, answered the issues raised 
in' the case as under :— 


(1) No. (2) Yes. (3) The injured Guna- 
pala Shetty did sustain some injuries in the 
accident.. (4) As Yeshwantha Rao is a party 
as opponent-4 (respondent- -4), this issue does 
not survive. (5) The terms and conditions 
of the insurance policy have been complied 
with. (6) No. Even if the injured is held 
to be entitled to get compensation, all the 
opponents/respondents are liable to pay. 
Rs. 10,210.14 p., as compensation. 

7%. Even after the remand, the member of 
the Tribunal, having held -that the claimant 
failed to establish that. the accident was the 


is the 
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result of the rash and negligent driving of 
the car in question by its driver, dismissed 
the petition for compensation. Aggrieved by 
the said judgment and order of dismissal, 
the claimant has come up in appeal again 
under S. 110-D of the Motor Vehicles Act, 
1939, before this Court. 

8. The learned counsel Shri K. Krishna 
Bhat, appearing for the appellant, strenu- 
ously urged before us that in view of the 
oral and documentary evidence on record. 
the ‘Tribunal was not justified in coming to 
the conclusion that the accident was not the 
result of the rash and negligent driving of 
the car in question by its driver. In that 
view, he further submitted that the compensa- 
tion suggested by the Tribunal, at any rate, 
should have been awarded. He also submit- 
ted that the compensation suggested by the 
Tribunal was very much on the lower side 
having regard to the nature of the injuries. 

9. As against that, the learned counsel 
Shri Padubidri Raghavendra Rao, appearing 
for the owner of the car, argued supporting 
the finding of the Tribunal on the issue of 


actionable negligence on the part of the 
driver of the car in question. He further 


submitted, alternatively, that in view of the 
lack of evidence on record, the compensa- 
tion suggested, if at all, by the Tribunal. is 
quite just and reasonable. 

10. The learned Counsel appearing for 
the Insurance Company submitted that the 
yebicle was transferred by the original owner 
in whose favour the policy was issued and, 
as such, the Insurance Company was not 
liable for any compensation. 

11. In the circumstances, therefore, the 
points that arise for our consideration in 
this appeal are: 

(1) Whether the Tribunal is justified in 
holding that the accident is not the result of 
rash and negligent driving of the car in ques- 
tion by its driver? 

(2) If not, whether the compensation sug- 
gested by the Tribunal is just and proper? 


(3) If compensation is due, whether the 
Insurance Company is liable to pay the 
same? 

12. It may also be mentioned in this 


context that respondent-1 (one of the part- 
ners) died during the pendency of the appeal 
before this Court earlier and his legal heirs 
were brought on record. 

13. It is the case of claimant Gunapala 
Shetty, represented by his father, that he 
was a boy of 9 years at the time of the ac- 
cident; that he, with his brother Dharmapala 
Shetty, was going to the school after mid-day 
recess and that the car came from behind 
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and hit him, thus causing the accident. It is 
on these averments that the claimant has 
stated in the petition that the accident was 
the result of rash and negligent driving of 
the car in question by its driver. 

14. These averments are denied by 
K. Shantharama Rao, driver of the car, who 
is arrayed as respondent-2. According to 
him, the boys were going on the right side 
mud road end suddenly a black cow charg- 
ed the boys and being afraid Gunapala 
Shetty ran towards his left on the road and 
dashed against the car resulting in the acci- 
dent. Thus, he denied his liability. 


15. The point, therefore, that directly 
comes up for consideration before us is: 
Whether it is the car that dashed against the 
boy or it is the boy that dashed against the 
car ? : 

_ 16. It is necessary, in this context, to read 
the evidence of the driver of the car, who 
has been examined as DW 1. He has stated, 
speaking about the manner of accident thus: 

“I hold a valid driving licence since Janu- 
ary, 1963. The said car met with an accident 
on 27-1-1967 at 2.00 P.M. At that time, I 
was proceeding to my house from our shop. 
The distance between our shop and the 
house is about 2 furlongs. I was driving the 
said car then slowly and on the left side of 
the road, When the car was at a distance 
of 10 to 15 feet from our house, I saw 2 
children proceeding towards the school on 
my right side of the road. They were about 
5 or 6 feet away from me then. At that 
time, a cow came on the front side of those 
boys and attempted to butt the boys. Then 
suddenly one boy ran towards his left side 
towards my car. Noticing that I applied 
brakes. Even then the boy dashed against 
the front grill of my car and fell down, 
Within about 1 or 2 feet from the place of 
impact, I stopped the car .......” 

In his cross-examination, it is elicited thus: 


a When I first saiw the boys, the 
cow was about 5 or 6 feet away from them. 
It was running towards the boy. I was ex- 
pecting that the cow would go near the 
boys.” 

It is further elicited that the children were 
moving hither and thither on the road. It 
is also elicited thus: 

M iisisti After the accident, I did not see 
that cow. While driving, I had to take a 
turn to the south to go to my house. It is 
not true that at the time of taking the turn 
towards my house, I got terrified by seeing 
the boys and pressed the accelerator instead 
of brake and the car suddenly picked up 
speed and dashed against the boy. It is not 
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true that the boy fell in the middle of the 
car and the car passed over him to a dis- 
tance of about 10 feet before it stopped. It 
is not true that no cow had come near the 
boys and that I am falsely stating ... .. -. 
-It is not true that I influenced the polic 
officials and got false records prepared Bian dene 
17. Thus, the admitted facts by K. Shan- 
tharama Rao, (DW 1), the driver of the car, 
are : 

(1) that he was proceeding in the school 
zone; 

(2) that the boys were running hither and 
thither; 

(3) that he saw two boys moving on the 
tarred portion of the road; and 

(4) that he further saw that a cow was 
coming to charge them. 

18. It is in these circumstances that we 
have to consider whether it is the car, driven 
by RW 1, that hit the boy or whether it is 
the boy, according to RW 1, who hit the 
car. 

19. The law, in these circumstances, is 
well settled. The Tribunal appears to think 
that the speed of a car can be considered 
rash if it is driven fast. With due regard to 
the Tribunal, it is not correct. 


20. ‘Speed’ is a relative term. What is 
proper speed depends on the context of each 
case. As is observed by his Lordship 
Venkatarama Iyer, who delivered the judg- 
ment for the Bench of the Madras High 
Court in the case of Gobald Motor. Service 
Ltd, v. Veeraswami Chettiar (AIR 1953 Mad 
981) (at p. 983): 

“A speed that would be reasonable on the 
fine concrete road would not be expected on 
a road which is full of ruts and under a 
state of repair. What might be regarded as 
a safe speed in an uninhabited area might be- 
come dangerous in a congested area. The 
speed which might be harmless during the 
restful hours of the night might be reckless 
during the business hours of the day. Whe- 
ther in a given case the speed was excessive 
or not must be determined on a considera- 
tion of all the circumstances.” 


21. Speaking on the same aspect, Lord 
Du Parog, in London Passenger Transport 
Board v. Upson (1949 AC 155 at p. 
has observed : 


“_..... no speed is reasonable which is not 
adjusted to the circumstances of the moment, 
including the fact that the driver is approach- 
ing a pedestrian crossing and may have to 
pull up quickly and within a very short dis- 
tance s” 
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22. It is settled law that when a driver is 
approaching a school zone, he should be 
circumspect and must be prepared to pull up 
his vehicle within a second’s notice. The 
evidence on record and the admission of the 
driver himself show that the school boys 
were running hither and thither on the road. 
It was, therefore, his duty to so adjust his 
speed as to be able to stop his vehicle within 
a moment’s time in case of exigency. The 
driver has admitted that he saw the two boys 
going by the edge of the road. He has fur- 
ther admitted that he saw a cow coming to 
charge them and further expected that the 
cow was about to butt them. Jn the circum- 
stances, the prudent course for the driver of 
the car was to pull up the car at once. In 
the instant case, unfortunately, though there 
was a passing thought in his mind to apply 
brakes, in his haste, perhaps, he pushed the 
accelerator which resulted in the car spurting 
forward and hitting the boy and it is the 
grill of the car that hit the boy. 

23. This becomes probabilised because the 
witness, Bhaskara Bhandary, examined as 
PW 2, in his evidence, has stated thus: 

“Q. Why was the speed increased then? 

A. I was told by the regular driver of that 
car that Shantharama Rao had pressed the 
accelerator instead of pressing the brakes 
then.” 

24. It may be noticed in this context 
that in spite of the observation made by this 
Court in the remand order, the regular driver 
of the car is not examined even after 
remand. This Court, in the course of the 
remand order, has observed in para-3 that 
the regular driver of the car, who was 
admittedly in the car was not examined. (ff 
the regular driver of the car had not express- 
ed so before the boy (PW 2), it is normal to 
expect that the driver would have stepped 
into the witness-box and denied the said 
answer of PW 2. That probabilises the fact 
that the regular driver of the car told the 


boy that Shantharama Rao pressed the ac- 
celerator instead of jamming the brakes. 
That being so, without more, it becomes 


clear that the accident is the result of the 
rash and negligent driving of the car in 
question by its driver, especially so- having 
Tegard to the great responsibility cast on the 
driver of the car while passing through the 
school zone in the circumstances in which 
Shantharama Rao was driving the car. 


25. It is well established that it is not 
enough for the driver to try to be careful in 
driving. He should further anticipate com- 
mon folly of others which ke knows, by 
experience, would generally occur. 
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26. Lord Uthwatt, in the case of London 


Passenger Transport Board v. Upsen vee 


AC 155 at p. 173) has observed: 
“A driver is not, of course, bound to anti- 


cipate folly in all its forms, but he is not, in 
my opinion, entitled to put out of considera- 
tion the teachings of experience asto the torm 


those follies commonly take” 

27. In ‘Clerk and Lindsell on Torts’, 12th 
Edition, at para 711i, the learned Authors have 
observed : 

“There has alsa been a tendency in recent 
years to stress the fact that the reasonable 
man will not assume that other people will 
always act carefully and he will therefore be 
prepared for lapses and unreasonable acts on 
the part of others ...... ... er 


28. The facts of the reat case demand- 
ed greater care on the part of the driver of 
the car because children of tenders years 
cannot even be imputed with contributory 
negligence. They have not attained that age 
of discretion and what generally the adults 
can understand as rash or negligent acts can- 
not even be imputed to them as they are 
not in a position to understand the conse- 
quences of their acts. Many dangers which 
are open and obvious to the adults may be 


concealed and secret traps for the children. . 


Hence, when a driver drives in the school 
zone, there is a greater responsibility cast on 
him to see that the speed of his vehicle is so 
controlled as to be able to stop the vehicle 
within a moment’s notice. It is for that rea- 
son that we hold that the driver of the car; 
on his own showing, was rash and negligent 
in driving the car, which resulted in the ac- 
cident, on the facts of the present case. 


29. The mahzar, marked as Exhibit P-2 
in the case, would clearly indicate that the 
car went about 10 feet before it halted and 
the driver in his evidence has stated that he 
was going at low speed of about 5 Kms. per 
hour or so and this again would probabilise 
that instead of pressing the brakes he pressed 
the accelerator because actually before the 
impact took place he was going at low speed. 
What further probabilises the rash and regli- 
gent act on the part of the driver of the car. 


38. That being so, it is not mecessary for 
us to discuss in detail the evidence of the 
other witnesses. Hence, we are constrained 
to hold, differing from the Tribunal, that the 
accident was the result of the rash and negli- 
gent driving of the car in ‘question by. its 

driver Shantharama Rao. 

31.. That leads us to the question of quan- 
tum of. compensation. The earliest Doctor 
who examined the injured boy ‘is PW 7 Dr. 
--M. S.. Naik.. He has stated thus: 0-7 
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- hand is: also affected. These liabilities. 


A: I. R; 
= chai > I was called to. the place of the-ac- 
cident to examine him. IT found that the. 


boy .was unconscious. I thought it advisable 
that he should be sent to Govt. Wenlock 
Hospital. -E accompanied him when he was. 
taken to the Wenlock Hospital and got him. 
admitted. The boy was examined by the 
Doctor at the hospital in my presence. I ses 
the wound certificate Exhibit P-1. The. 
wounds sustained by the injured are as not- 
ed in Ext. P-1. I had seen the injured boy 
before the accident. He was having normal 
health. I saw him also after the boy was 
discharged. I noted that he was slurring. of 
speech. His gait is not normal I cannot say 
anything about his sense of understanding. 
The defects which I noticed after the dis- 
des cannot be cured by ordinary treat- 
men 


32, Exhibit C-1 is thus proved in the evi- 
dence of Dr. Naik who was present when. 
the injuries were examined by the Doctor in 
the Wenlock Hospital. Dr. Naik accom-. 
panied the boy from the spot of accident. 
Exhibit C-1 mentions the following injuries: 

“(1} Lacerated wound on the right fore- 
head measuring 1” X 4” X 4” X-ray skull — 
No evidence of fracture. 

(2) Superficial abrasion on the right side 
of the. face measuring 4” x 2”, ; 


(3) Pt. was unconscious and irritable. 
Pupils — Right contracted not reacting to 
light. Left— dilated not reacting to light. 
Slow reéspiration— 12/Min. Puls— 100/Min. 

(4) Patient was left with left sided hemi- 
plegia after recovery.” 


33. Thereafter, after the boy was dis- 
charged from the hospital, he was examined 
by PW 9 Dr. I, Gopala Krishna Bhat. He 
has stated thus :— 


“I examined one Gunapala Shetty on 7-8- 
75. I have noted the result of my examina- 
tion in my report. Ext. P-25 is my report; 
The case was referred to me by the District 
Surgeon, Wenlock Hospital. 


As per my conclusion, the boy has got’ 
certain disabilities involving the cerebellum 
as well as cerebrum. He has, as a result of: 
these disabilities, slurred speech, difficulty in. 
walking and attacks of unconsciousness: 
These disabilities be the result of a head ine. 
jury. The disabilities are likely to be per- 
manent. The cerebella signs affect both the 
right upper limbs. That means his right. 
aTe.. 
all due to brain injuries. These disabilities.. 
can cause loss of memory too. The boy will- 
not: be ablè to. lead. a -normal life even. atep" 


- he. becomes an adult.” 


1982. 


34. Thus, it is well. established “by the 
evidence of PW 7 Dr, M. S. Naik -and the 
evidence of PW 9 Dr. I. Gopalakrishna Bhat 
that the boy has suffered head injury which 
has resulted in permanent disabilities, as 
stated above. Compensation, therefore, has 
to be- awarded for the injuries sustained, 
pain and suffering, loss of amenities, the dis- 
abilities incurred and the loss of earning 
capacity. 


35. The learned counsel appearing for 
the appellant invited our attention to a deci- 
sion of the Delhi High Court in the case of 
Delhi Transport Undertaking v. Kumari 
Lalita (1973 Acc CJ 79), in which an injured 
girl of 8 years suffered multiple fractures of 
leg, arm, scapula, forearm, humerus and 
femur. She also suffered head: injury on 
account of which she was crippled physical- 
ly and mentally for life. She was mentally 
deranged and‘had no control on her .bowels. 
She became unfit for child bearing. Claims 
Tribunal awarded Rs. 15,000/- as damages. 
it was enhanced ‘to Rs. 50,000/- by the High 
Court of Delhi. 


36. The injuries in the instant case are 
not so grievous. There is no fracture of the 
limbs. It cannot be said that the boy has 
become deranged nor crippled in mind and 
body. By reading the evidence given by the 
boy, we are satisfied that the claim made 
that the memory has failed does not stand to 
reason. Having regard to these factors, we 
are satisfied that the general damages of 
Rs. 30,000/- for pain and suffering, injuries 


sustained, loss of amenities, disabilities in- 


curred and the consequential loss of earning 
capacity, would be quite just and proper. 

37. The Tribunal has suggested, after 
going through the vouchers, that special 
damages in all of Rs. 14,210/- should be 
awarded. Having regard to the serious 
nature of the injuries and the period for 
which he was in the hospital, we deem it 
just and proper to award him Rs. 2,000/- as 
Special damages instead of Rs. 1,210/- pro- 
posed by the Tribunal. 


38. In the result, therefore, the appeal is 
allowed. The judgment and order of the. 
Tribunal are set aside. The claimant is 
awarded Rs. 32,000/- as global compensation: 
along with interest at 6% .per annum from 
the date of petition till payment as also the 
costs of the proceedings throughout. . Under 
Section 110-B of the Motor Vehicles. Act, 
we direct that the Insurance Company shall 
pay the entire “amount. of -compensation. 
awarded. - The Advocate’s fee . before this 
Court is fixed at Rs,-300/- before the Tribu-: 
nal. : de Mages. the Ged. Ab el 
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39.. It is no. doubt true that the learned 
counsel appearing for the Insurance Com-- 
pany submitted that the policy has lapsed. 
But that was obviously on  mis-conception 
of evidence especially of Ext. D-2.  Exhi- 
bit D-2 is a letter by the Insurance Company 
to the owner M/s. K. Sanjeeva Rao who 
purchased the car from its original owner. 
Shri A. Prabhodh Naik. The policy was 
with regard to the car in the name of Shri 
A. Prabhodh Naik. After the car was pur- 
chased, the vendee and the vendor intimated 
the Insurance Company and requested for 
transfer of the policy in ‘the name of the 
vendee. Accordingly, the Insurance Com- 
pany agreed and endorsed under Ext. D-2 
the policy in the name of the vendee viz., 
M/s. K. Sanjeeva Rao (respondent-1), That 
being so, it is obvious that there is no sub- 
stance in the contention raised before us by 
the learned counsel appearing for the In- 
surance Company that the policy had lapsed 
and we hold that the Insurance Company is’ 
liable to indemnify the owner. It may also 
be noted in this context that there is no 
whisper in the statement of objections filed 


by the Insurance Company that the policy’ 
had lapsed, for obvious reasons. 


Appeal allowed. 


ATR 1982 KARNATAKA 89 
K. BHIMIAH, J. 


Neelkantappa, Petitioner v, The P.L. D.’ 
Bank, Gulbarga and others, Respondents. 

Writ Peton. No. 9887 of 1977, D/- 1-6-1981. 

Karnataka Co-operative Societies Act (11 
of 1959), S. 101 — Karnataka Co-operative 
Societies Rules (1960), R. 38-A — Auction of 
land of defaulter — Creditor Co-operative 
Bank purchasing land in auction as there was 
no bidder — Order confirming sale, illegal. 


‘Where, in an auction of land of the de- 
faulter who had borrowed some money from 
a Co-operative Bank and was unable to pay 
certain sum, the Bank bid in the auction and 
purchased the land as there were no bidders . 
the purchase of land by the Bank was iitegal ` 
and consequently the order confirming the 
sale was liable to be quashed as the Bank had 
no authority to bid in the auction and pur- 
chase the property. (Para 15) 

There is no express prohibition for the 
society to bid in auction in cases where pro- 
perty is not sold for want of bidders. But 


‘sub-rule (1) of R. 38-A of the Rules makes it. 


clear that when the ‘property cannot be sold 
for want of bidders in execution of order 
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under S. 101 of the Act, the procedure laid 
down in R. 38-A of the Rules must be fol- 
lowed. It therefore implies that the society 
cannot bid in auction and purchase the pro- 
perty. The intendment of R. 38-A of the 
Rules is to safeguard not only the interest 
of the society, but the interest of the de- 
faulter also. The defaulter is given first 
option to purchase and further if more 
amount is realised from the property the 
defaulter is entitled to the return of that 
amount after defraying the expenses and the 
amount due and if during the management 
of the property by the society the entire 
amount due to the society and also the ex- 
penses are defrayed the property is required 
to be restored to the defaulter. The rule is 
very liberal in protecting both the interest of 
the society and the individual. {Para 15) 

K. Appa Rao, for Petitioner; M. H. 
Motgi, Govt. Pleader, for Respondents Nos. 2 
and 4. 

ORDER :— The petitioner in this writ 
petition has challenged the confirmation of 
the sale of his land comprised in Survey 
No. 107 of Kannur Village in Gulbarga 
taluk in favour of P. L. D. Bank, Gulbarga 
respondent-2, for the‘realisation of the decre- 
tal amount of Rs. 7,625-50 due to the Bank. 


2. The facts which are necessary for the 
disposal of the writ petition are as under: 

The petitioner borrowed a sum of Rupees 
5,000/- in the year 1966 from the 1st respon- 
dent Bank. He paid certain amounts. Since 
the amount was not fully recovered the ist 
respondent initiated proceedings for the 
recovery of the aforesaid amount in the 
year 1973-74, before the arbitrator. The 
arbitrator passed an award for Rs. 7,625/- 
on 18-3-1974. The petitioner took other 


legal actions available under the law. The 
award of the arbitrator passed in Dispute 
No. 132/73-74 came up for execution, The 


3rd respondent, who was the Sales Officer, 
conducted the auction. As there were no 
bidders the ist respondent bid in the auction 
and purchased the land. The 3rd respon- 
dent submitted the papers for confirmation 
before the 2nd respondent. Exhibit-A is the 
order passed by the 2nd respondent confirm- 
ing the sale held on 9-11-1976. 


3. Mr. Apparao, learned counsel for the 
petitioner attacked the sale proceedings and 
the confirmation on the ground that the au- 
thorities have failed to comply with the pro- 
‘visions laid down in R. 38-A of the Karna- 
taka Co-operative Societies Rules, 1960 (to 
be hereinafter called the ‘Rules’). He fur- 
ther urged that having regard to the provi- 
sions of the aforesaid Rule the ist respondent- 
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Bank had no authority of law to bid in pub- 
lic auction and purchase the property. 


4. The learned Government Pleader is 
not in a position to counter this contention. 

5. It is not disputed that this execution 
was initiated according to the provisions of 
Section 101 of the Karnataka Co-operative 
Societies Act, 1959 (to be called the ‘Act’). . 
The provisions of S. 101 provided for execu- 
tion of the orders. When the execution is 
sought for under S. 101 of the Act, the pro- 
cedure laid down under R. 38-A of the Rules 
is to be followed. It deals with Transfer of 
Property which cannot be sold. Sub-rule (1) 
of R. 38-A lays down that the Officer con- 
ducting the execution shall as soon as prac- 
ticable report the fact to the Court or the 
Deputy Commissioner or the Registrar, as 
the case may be, and the society is required 
to apply for the execution of the said order, 
when the property cannot be sold for want 
of bidders. 

6. Sub-rule (2) of R. 38-A of the Rules 
says that, on receipt of the report the society 
may submit an application in writing to the 
Court or to the Registrar, stating whether or 
not it agrees to take over such property. 

7. Sub-rule (3) of R. 38-A of the Rules 
deals with notice to be served upon the 
defaulter about the intended transfer. 


8. Sub-rule (4) of R. 38-A of the Rules 
says that, on receipt of such notice the de- 
faulter or any person owning such property, 
or holding an interest therein by virtue ofa 
title acquired before the date of the issue of 
a certificate under S. 101, may within one 
month from the date of such notice deposit 
with the Court or the Deputy Commissioner, 
or the Registrar, for payment to the society 
a sum equal to the amount due under the 
order sought to be executed together with 
interest thereon and such additional sum for 
payment of costs and other incidental ex- 
penses as may be determined in this behalf 
by the Court or the Deputy Commissioner 
or the Registrar, as the case may be. 

9. It is clear from this Rule that one 
more chance is given to the defaulter to 
make payment of the amount due from him 
to the society before the intended transfer is 
effected. 

10. Sub-rule (5) of R. 38-A of the Rules 
says that, on failure of the defaulter or any 
person interested, or any person holding any 
interest in the property, to deposit the amount 
under sub-rule (4), the Court or the Deputy 
Commissioner or the Registrar, as the case’ 
may be shall direct the property to be trans- 
ferred to the society on the conditions stated 
in the certificate in Form VIII. 
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11. It is clear from this rule that on 
failure on the part of the defaulter to make 
payment the ‘Registrar shall direct the pros 
perty to be transferred to the society. 


#2. Sub-rules (6), (7), (8), (9), (10), GD 
and (12) are not relevant for our purpose. 
The next relevant rule is sub-rule (13) of 
Rule 38-A of the Rules. It says: 


“The society to which the property is 
transferred under sub-rule (5), shall use its 
best endeavour to sell the property as soon 
as practicable to the best advantage of the 
- society as well as that of the defaulter, the 
first option being always given to the defaul- 
ter who originally owned the property. The 
sale shall be subject to the confirmation by 
the Registrar. The proceeds of the sale shall 
be applied to defraying the expenses of the 
sale and other expenses incurred by the 
society and referred to in sub-rules (9)-and 
(12) and to the payment of the arrears due 
by the defaulter under the order in execu- 
tion, and the surplus Gf any), shall then be 
paid to the defaulter.” 


It is clear from sub-rule (13) that after the 
property is transferred in the name of the 
society the property is required to be sold as 
soon as practicable and the first option is to 
be given to the defaulter. Thereafter the 
property is to be sold and the proceeds of 
the sale shall be applied to defraying the ex- 
penses of the sale and other expenses incur- 
ted by the society and to the payment of 
arrears due by the defaulter. Thereafter if 
any amount is remaining the defaulter is en- 
titled to be paid. 


13. Sub-rule (15) of Rule 38-A of the 
Rules lays down that when the society to 
which property is transferred under sub- 
Tule (5) has realised all its dues, under the 
order in execution of which the property 
was transferred from the proceeds of 
management of the property, the property, 
if unsold shall be restored to the defaulter. 

14. Sub-rule (15) of the Rule applied to 
the properties which remain unsold even 
after its transfer to the society. If during 
the management the entire amount due to 
the society is discharged the defaulter is en- 
titled for the restoration of the property. 


15. The learned Government Pleader, 
contended that there is no express prohibition 
for the society to bid in auction in cases where 
property is not sold for want of bidders. But 
sub-rule (1) of R. 38-A of the Rules makes it 
clear that when the property cannot be sold 
for want of bidders in execution of order 
under S. 101 of the Act, the procedure laid 
down in R. 38-A of. the Rules must be follow- 
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ed. It therefore implies that the society can- 
not bid in auction and purchase the property. 
The intendment of R. 38-A of the Rules is 
to safeguard not only the interest of the 
society, but the interest of the defaulter 
also, The defaulier is given first option, 
to purchase and further if more amount 
is realised from the property the de- 
faulter is entitled to the return of that amount 
after defraying the expenses and the amount 
due and if during the management of the 
property by the society the entire amount due 
to the society and also the expenses are de- 
frayed the property is required to be restored 
to the defaulter. The rule is very liberal in 
protecting both the interest of the society and 
the individual. Itis not the case of the 2nd, 
3rd and 4th respondents that this procedure 
has been followed inthis case. There is thus 
non-compliance with the provisions of R. 38A 
of the Rules and, therefore, the’ impugned 
confirmation order cannot be sustained i 
law. It is liable to be quashed. Accordingly] 
it is quashed. 


16. Respondents 2 to 4 are at liberty to 
initiate fresh proceedings for the sale of the 
property for realisation of the amounts due 
to the society. 


17. In the result writ petition is allowed 
Rule made absolute. No costs. 


Petition allowed 


AIR 1982 KARNATAKA 91 
K. S. PUTTASWAMY, J. 
Vonti Chennappa, Petitioner v. State of 
Karnataka and others, Respondents, 


Writ Petn. No. 10026 of 1981, D/- 28-5- 
1981. à 


(A) Representation of the People Act (43 of 
1951), S. 9-A — Sitting M. L. A. entering 
into forest contract with State Government 
— Challenge to validity of contract on basis 
of S. 9-A is misconceived. 


Section 9-A only fastens a personal liabi- 
lity or disqualification on a person to be a 
member or continue to be a member. Sec- 
tion 9-A or any other provision of the Re- 
presentation of the People Act does not ex- 
pressly prohibit a sitting member of a Legis- 
lative Assembly from entering into a contract 
with the State Government. The right to 
offer bids, purchase forest produce and enter 
into a contract with Government is in no 
way regulated or restricted by S. 9-A and 
the same can be exercised by a citizen, not: 
withstanding he is a sitting member of tho 
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Legislative Assembly. What consequences 
_will ensue on a sitting M. L. A. thereafter 
under Section 9-A and the provisions of the 
Constitution, is a matter that does not affect 
the validity of the transaction entered into by 
him. So long as a sitting member is not pro- 
hibited from entering into a contract and that 
js legal, an authority or a Court cannot ex- 
amine the same from the standpoints of 
morality, propriety or purity of public life 
highlighted by counsel. (Para 6) 

(8) Karnataka Forest Act, 1963 (5 of 
1964), Rules under, Rule 88 (2) — Notifica- 
fion for disposal of produce by tender-cum- 
auction sale issued on 4-3-1981 — Existing 
contract awarded to petitioner due to expire 
on 30-6-1981 and new contract due to com- 
mence only thereafter — Period allowed for 
disposal of produce is in sufficient compliance 
with requirement of R. 88 (2). (Para 8) 

K. G. Raghavan, for Petitioner. 

~ ORDER :— In this petition under Art. 226 

of the Constitution, the petitioner has chab 
lenged the auction sale of minor forest pro- 
duce in respect of Tupra leaves of Sandur 
Firka and minor forest produce of Hospet 
taluk. 

2. Among others, the petitioner is a forest 
contractor for the removal of the minor 
forest produce in the aforesaid areas the 
term of which is due to expire on 30-6-1981. 

3. For the two years period commencing 
from 1-7-1981, respondent 4 initiated action 
for the disposal of the forest produce of the 
aforesaid areas in accordance with the provi- 
sions of the Karnataka Forest Act, 1963 and 
the rules made thereunder (hereinafter refer- 
red to as ‘the Act’ and ‘the Rules’). On 
12-5-1981, the right of collecting the Tupra 
leaves in Sandur Firka was sold by public 
auction by respondent No. 4 in which, respon- 
dent 5 a sititing member of the Karnataka 
Legislative Assembly elected from Sandur 
Constituency of Bellary District, offered the 
highest bid of Rs. 50,100/- as against the se- 
cond highest bid of Rs. 50,000/- offered by 
the petitioner. So far as Hospet Taluk area, 
respondent 5 had offered the highest bid. of 
Rs. 34,211/- as against the second highest 
bid of Rs. 31,777/- offered by the petitioner. 
Both the offers are subject to confirmation 
by higher authorities and they. have not been 
confirmed so far, for which reason, a coN- 
tract in writing has not been executed. 

4. At the time of auction sale and the 
opening of tenders, the petitioner objected the 
participation and award of the contract to 
respondent 5 on -the ground that he was 3 
sitting member of the Legislative Assembly. 
But. the authorities declined -to accede to the 
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‘demand made. by the petitioner and. there- 
fore he has moved this Court on 26-5-1981 
for the various reliefs sought in his petition. 


5. Sri K. G. Raghavan, learned counsel 
for the petitioner contends that respondent 5, 
a sitting member of the Legislative Assembly, 
is disqualified from entering into any contract 
by S, 9 (A) of the Representation of the Pec- 
ple Act, 1951 (hereinafter referred to as ‘the 
1951 Act), on which ground respondent 4 
should not have permitted him to offer his 
bids, provisionally accept them and recom- 
mend for confirmation. 


6. Section 9-A of the 1951 Act declares 
that a person shall be disqualified if, and for 
so long as, there subsists a contract entered 
into by him in the course of his trade or 
business with the appropriate Government 
for the supply of goods to, or for the execu- 
tion of any works undertaken by, that Gov- 
ernment. Section 9-A of the Act only fastens, 
a personal liability or disqualification on a 
person to be a member or continue to be a 
member. Section 9-A or any. other provision 
of the 1951 Act, does not expressly prohibit 
a sitting member of a Legislative Assembly 
from entering into a contract with the State 
Government. The right to offer bids, pur- 
chase forest produce and enter into a con- 
tract with Government is in no way regulated 
or restricted by Section.9-A of the Act and 
the same can be exercised by a citizen, not- 
withstanding he is a sitting member of the 
Legislative Assembly. What. consequences 
will ensue on a sitting M. L. A. thereafter 
under S. 9-A of the 1951 Act and the 
provisions of the Constitution, is a matter 
that does not affect the validity of the trans- 
action entered into by him. So long as a 
sitting member is not prohibited from enter- 
ing into a contract and that is legal, an auth- 
ority or a Court cannot examine the same 
from the standpoints of morality, propriety 
or purity of public life highlighted by Sri 
Raghavan. In this view, I see no merit in 
the contention of Sri Raghavan and reject 
the same. 

7. Sri Raghavan next contends that the 
auction-cum-tender sale is in contravention 
of R. 88 (2) of the Rules. Elaborating his 
contention, Sri Raghavan maintained that the 
requisite period of three months before ex- 
piry of lease period awarded to him has not 
expired and therefore the auction-cum-tender 
sale held by the authorities is invalid., 

8. As early as on 4-3-1981, respondent 4 
has ‘issued the Notification for disposal of the 
produce by tender-cum-auction sale. Whi 
‘the existing contract awarded to’ the: peti- 
tioner is- due to expire on, 30-6-1981, the new} 


è 
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contract is due to commence only thereafter. 
In my opinion, the period allowed for the 
disposal of foresi produce is in sufficient com- 
pliance with the requirement of R. 88 (2) of 
the Rules. Assuming there is any violation, 
the petitioner who is not the highest bidder 
and in no way affected and prejudiced, can- 
not complain the violation of the Rule. For 
these reasons, there is no merit in this con- 
tention of Sri Raghavan and I reject the 
same. 

§. As all the contentions urged by Sri 
Raghavan fail, this writ petition is liable to 
be rejected. I, therefore, reject this writ peti- 
tion at the preliminary bearing stage without 
notice to the respondents. 

Petition dismissed. 


AIR 1882 KARNATAKA 93 
K. S. PUTTASWAMY, J. 
=K. Kallaiah, Appellant v. Ningegowda, 
Respondent. 
- Second Appeal No, 1203 of 1978, D/- 13-4- 
1981. l 
(A) Contract Act (9 of 1872), S. 55 — Com- 
tract for sale of immevable property — 
Plaintiff pleading that time stipulated in agree- 
ment was not the essence of contract — De- 
fendant not specifically denying assertion of 
plaintiff — Held, time was not the essence of 
contract. AIR 1967 SC 868 and AIR 1977 SC 
1005, Rel. on; 1960 Mys LY 1121, Disting. 
(Civil P. c. (1908), 0. 8; R. 5). 
(Paras 17, 20) 


(B) Limitation Act (36 of 1963), Art. 54 — 
Suit for specific performance of contract for 
sale of immovable property — Starting point 
of limitation. AIR 1963 Mad 24, Dissented 
from. 

In the present case, the plaintiff executed a 
registered sale deed in favour of the defen- 
dant purporting to convey certain land to the 
Jatter for consideration. Subsequently, the 
plaintiff under an agreement D/- 10-7-1963 
obli ged himself to repay the balance of the 
sale price on or before 10-7-1964 with an ob- 
ligation on the defendant to reconvey the 
land to the plaintiff on or before 10-7-1964 
for the enforcement of which the present suit 
was filed on 6-10-1971. 

Held tbat the suit was barred by time. 
Even though time stipulated in the contract 
was not the essence of the contract, as it is 
normally presumed and as the defendant had 
not denied the plaintiff's assertion that the 
time was not the essence of the contract, the 
starting point of limitation was to be reckon- 


GY/TY/D105/81/MBR 


K. Kallaiah v. Ningegowda 


‘Kant. 93 


ed from the date. fixed for performance of the 


contract i.e. 10-7-1964 and not from the re- 
fusal of the defendant to perform his part of 
the contract. - (Para 32) 


When once a date is fixed for performance 
of contract, as in this case, the suit is neces- 
sarily regulated by the former part of the 
article and not by the latter part of the arti- 
cle. In a given case both the situations may 
inter-mix or be present. But, that is not 
really decisive in ascertaining the true scope 
and ambit of Art. 54. What is decisive is the 
date stipulated for the performance of the 
contract. (Para 27) 


The principle that time stipulated in a con- 
tract for sale of immovable property is not 
the essence of contract has nothing to do 
with the period of limitation within which a 
suit for specific performance of contract has 
to be filed. One touches on the right to 
enforce the contract and the other touches on 
the period within which that right has to be 
enforced. By ignoring the period stipulated 
in the contract or by holding that the time 
stipulated in a contract for sale of im- 
movable property is not the essence of the 
contract in a given case, as in the present 
case itself, the period of limitation stipulated 
in the Act, can neither be ignored nor ex- 
tended by Courts. AIR 1980 Andh Pra 32, 
AIR 1980 Cal 5 and AIR 1965 Madh Pra 177, 
Rel, on; AIR 1963 Mad 24, Dissented from. 


(Para 28) 
Cases Referred:- Chronological Paras 
AIR 1980 Andh Pra 32 : (1978) 2 Andh LT 
267 27 
AIR 1980 Cal 5 27 
AIR 1977 SC 1005 : (1978) 1 SCWR 478 
. Il, 16 
AIR 1967 SC 868 : (1967) 1 SCR 227 
11, 15, 16 
AIR 1965 Madh Pra 177 : 1965 MPLJ 829 
l 29 


AIR 1963 Mad 24 : (1962) 2 Mad LJ 156 
21, 22, 30, 31 


1960 Mys LJ 1121 : ILR (1960) Mys 96 


13, 18, 19 

AIR 1932 PC 165: 1932 All LJ 643 : 36 
` Cal WN 803 26 
AIR 1915 PC 83 : ILR 40 Bom 289 : 14 All 
LJ 225 15 
(1873) 20 Suth WR 375 : 13 Beng LR 177 
PO ` l f 26 
G. S. Visweswara, for Appellant; B. N. 


Dayananda; for Respondent, 
JUDGMENT :— This appeal is -by the: - 


‘plaintiff and is directed against the judgment 


and- decree dated 30-8-1978 of the Civil 


Judge, Hassan, in R.-A‘ No. 3 of: 1977, affirm- . 
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ing the judgment and decree dated 10-11-1976 
of the Munsiff, Channarayapatna, in O. S. 
No. 206 of 1971. 


2. Prior to 29-6-1960 the plaintiff was the 
owner of land bearing Sy. No. 70/2A of 
Kaggere village, Nuggehally Hobli, Channara- 
patna Taluk, measuring 2 acres 15 guntas 
out of which an extent of 0-01 gunta was a 
‘kharab’ land. On 29-6-1960 the plaintiff ex- 
ecuted a registered sale deed in favour of the 
defendant purporting to convey the said land 
to the latter for a consideration of Rs. 200/- 
(Exhibit P-1). On the same day, the defen- 
dant also executed an agreement to reconvey 
the said land (Exhibit P-2) to the plaintiff 
within 18 months from that day. On 10-7- 
1963, the defendant reconveyed an extent of 
1 acre 15 guntas including the kharab out of 
the aforesaid land to one Sri K. Visweswar- 
aiah, a son of the plaintiff (Exhibit P-3). 

3. The plaintiff alleged that under another 
agreement of the same date (Exhibit P-2 (d)). 
the defendant agreed to reconvey the remain- 
ing extent of 1 acre also to him on his pay- 
ing the balance of the loan amount taken by 
him on 29-6-1960 under the purported re- 
pistered sale deed Exhibit P-1 with interest 
thereon. On these and other allegations, the 
plaintiff instituted O. S. No. 206 of 1971 on 
6-10-1971 in the Court of the Munsiff, 
Channarayapatna for specific performance of 
the agreement dated 10-7-1963 and for a 
permanent injunction restraining the defen- 
dant from interfering with his alleged posses- 
sion of the aforesaid 1 acre of land. 

4 In resisting the plaintiffs suit, the de- 
fendant denied the execution of, the alleged 
agreement dated 10-7-1963 (Exhibit P-2 (d)). 
The defendant alleged that he had sold 1 
acre 15 guntas of land to Sri Visweswaraiah 
on humanitarian considerations at the in- 
stance of the elders of the village though the 
transaction was an out and out sale and was 
not a loan transaction and therefore the 
plaintiff was not entitled for specific perform- 
ance of the alleged agreement. He also as- 
serted that he was in possession of the pro- 
perty and that the plaintiff was, therefore, not 
entitled for a permanent injunction. Lastly 
he urged that the suit filed by the plaintiff 
for specific performance was barred by time. 

5, On the above pleadings, the learned 
Munsiff framed the following four issues: 

(1} Whether the plaintiff proves that the 
defendant has executed an agreement agree- 
ing to reconvey the suit schedule property on 
10-7-1963 ? 

(2) Whether the plaintiff is entitled for the 
relief of specific performance and permanent 
injunction sought for? 
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(3) Whe’her the defendant proves that he 
has become the absolute owner of the suit 
schedule property and the sale in his favour 
was an out and out sale? 


(4) To what relief are the parties entitled ? 


6. From the above, it is clear that the 
learned Munsiff did not frame an issue on 
the plea of the defendant that the suit was 
barred by time, though he was required to 
frame an issue in that behalf. 


7. On a consideration of the evidence 
placed before him, the learned Munsiff 
answered issues Nos. 1 and 2 in the affirma- 
tive and issue No. 3 in the negative. In the 
course of his judgment, the learned Munsiff 
also found that the suit filed by the plaintiff 
was barred by time. On the above conclu- 
sions the learned Munsiff dismissed the plain- 
tiff’s suit, which was unsuccessfully challenged 
by him before the learned Civil Judge in 
R. A. No. 3 of 1970. 


8. On 8-12-1978 Jagannatha Shetty, J. ad- 
mitted this appeal to consider the following 
substantial question of law: 

“Whether on facts and circumstances of 
the case, time is the essence of contract on 
which the plaintiff has relied upon?” 


9. At the hearing of the appeal, I found 
that in addition to the above substantial ques- 
tion of law, it was necessary to frame two 
more substantial questions of law. Accord- 
ingly, I framed and heard the parties on all 
of them. Additional points Nos, 1 and 2 will 
be numbered as points Nos. 2 and 3 respec- 
tively and will be hereafter referred to as 
such Additional substantial questions of law 
mentioned as points Nos. 2 and 3 respec- 
tively are as follows: 


(2) Whether in a contract for reconveyance 
in respect of immovable properties, time 
stipulated in the contract is or is not the 
essence of contract ? j 


(3) If the time is not the essence of the . 
contract, whether the suit filed by the plain- 
tiff within three years from the date of re- 
fusal of the defendant to perform the con- 
tract is or is not in time? 


10. Re: Points 1 and 2: 


As these points are inter-related, I propose 
to deal them together. 


11. Sri G. S. Visweswara, learned counsel 
for the appellant, has contended that in a 
contract of sale of immovable property, time 
stipulated is not the essence of contract. In 
support of his contention Sri Visweswara 
strongly relied on the rulings of the Supreme 
Court in Gomathinayagam Pillai v. Palani- 
swami Nadar, (1967) 1 SCR 227 : (AIR 1967 
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SC 868) and Govind Prasad Chaturvedi v. 
Haridutt Shastri, (1978) 1 SCWR 478: (AIR 
1977 SC 1005). 


12. Sri B. N. Dayananda, learned counsel 
for the respondent supported the conclusions 
of the Court below. 

13. In his plaint, the plaintiff specifically 
asserted that the time stipulated in the agree- 
ment dated 10-7-1963 (Exhibit P-2 (d)) was 
not an essential term of the contract and 
had been stipulated by abundant caution only 
and was not intended to be acted upon. The 
defendant while denying the existence of the 
agreement did not alternatively plead that 
time stipulated was the essence of contract 
and the same was intended to be acted upon 
by the parties. Unfortunately, on this cru- 
cial question also neither the trial Court nor 
the first appellate Court framed a specific 
issue, examined the pleadings, the evidence 
in the proper perspective and recorded their 
finding. But considering the arguments ad- 
dressed before them, both the Courts taking 
the view that the question was concluded by 
a Division Bench ruling of this Court in 
Rottakai Rajamma v., Rottakal Krishna 
Murthy Setty, 1960 Mys LJ 1121, have re- 
corded a finding that time stipulated in the 
agreement dated 10-7-1963 (Exhibit P-2 (dw) 
was the essence of contract. In my view, the 
entire approach made by the Courts below 
were erroneous. 

14. On the very plea of the plaintiff, that 
time was not the essence of the contract, the 
Courts below were bound to frame an 
issue on that question, consider the same 
with due regard to the law bearing on the 
point, the pleadings, the evidence and record 


a specific finding instead of dealing in a 


rambling way. But, I will assume that an 
issue had been framed and the Courts below 
on a consideration of evidence have found 
that time was the essence of contract and 
examine whether the same is sustainable. 

15. In Gomathinayagam Pillai’s case (AIR 
1967 SC 868} the Supreme Court has ruled 
that where a contract relates to sale of im- 
movable property it will normally be pre- 
sumed that time is not the essence of con- 
tract. On a review of all the earlier rulings 
rendered by the English Courts and the Privy 
Council, Shah, J. (as he then was) speaking 
for the majority stated the principle in these 
words (at p. 870): 

“S. 55 of the Contract Act which deals 
with the consequences of failure to perform 
an executory contract at or before the stipu- 
lated time provides by the first paragraph: 

“When a party to a contract promises to 
do a certain thing at or before a specified 
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time, or certain things at or before specified 
times, and fails to do any such thing at or 
before the specified time, the contract, or so 
much of it as has not been performed, be- 
comes voidable at the option of the promisee 
if the intention of the parties was that time 
should be of the essence of the contract”. 


It is not merely because of specification of 
time at or before which the thing to be done 
under the contract is promised to be done 
and default in compliance therewith, that the 
other party may avoid the contract. Such 
an option arises only if it is intended by the 
parties that time is of the essence of the con- 
tract, Intention to make time of the essence, 
if expressed in writing, must be in language 
which is unmistakable; it may also be inferred 
from the nature of the property agreed 
to be sold, conduct of the parties and the 
surrounding circumstances at or before the 
contract. Specific performance of a contract 
will ordinarily be granted, notwithstanding 
default in carrying out the contract within the 
Specified period, if- having regard to the. ex- 
press stipulations of the parties, nature of 
the property and the surrounding circum- 
stances, it is not inequitable to grant the re- 
lief. If the contract relates to sale of im- 
movable property, it would normally be pre- 
sumed that time was not of essence of the 
contract. Mere incorporation in the written 
agreement of a clause imposing penalty in 
case of default does not by itself evidence 
an intention to make time of the essence. In 
Jamshed Khodaram Irani v. Burjorji Dhunji- 
bhai, ILR (1916) 40 Bom 289:(AIR 1915 
PC 83) the Judicial Committee of the Privy 
Council observed that the principle underlying 
S. 55 of the Contract Act did not differ from 
those which obtained under the law of Eng- 
land as regards contracts for sale of land”. 
Bachawat, J. did not express dissent on that 
point but dissented on another point that has 
no bearing on points Nos. 1 and 2. 


16. In Govind Prasad Chaturvedi’s case 
(AIR 1977 SC 1005), the Supreme Court had 
occasion to examine more or less a similar 
case. In that case, the contract of sale had 
stipulated that the sale transaction should be 
completed within a period of two months 
failing which the defendant was entitled to 
forfeit the earnest money paid by the former. 
As in this case, the plaintiff did not get the 
sale deed executed within the stipulated time 
and then instituted a suit for specific per- 
formance of the contract. But, the defen- 
dant, as in the present case, did not plead 
that time was the essence of the contract. On 
an examination of that question and other 
questions the trial Court decreed the suit, 
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which was reversed by the High Court in an 
appeal filed by the defendant. On an appeal 
filed by the plaintiff, the Supreme -Court re- 
versed the judgment of the High Court and 
restored the judgment of the’ trial Court. 
Kailasam, J. who spoke for the Bench, 
following the earlier ruling in Gomathinaya- 
gam Pillai’s case (AIR 1967 SC 868), stated 
the principle in these words (at pp. 1007, 
1008) : 


“The relevant clause is Clause 4 which pro- 
vides that the appellant must get the sale 
deed executed within two months, i.e. up to 
24ih May, 1964, and in case the appellant 
did not get the sale deed registered within 
two months then the earnest money amount- 
ing to Rs. 4,000/- paid by the appellant shall 
stand forfeited without serving any notize. 
The clause further provides that in case ‘the 
respondents in some way evade the execution 
of the sale deed then the appellant. will be 
entitled to compel them to execute the sale 
deed legally and the respondents shail be 
liable to pay the costs , and damages in- 
curred by the appellant. It is settled law that 
the fixation of the period within which the 
contract has to be performed does not make 
the stipulation as to time the essence of the 
contract. When a contract relates to sale of 
immovable property it will normally be pre- 
sumed that the time is not the essence of the 
contract (vide Gomathinayagam Pillai v. 
Palaniswami Nadar, (1967) 1 SCR 227, 233): 
(AIR 1967 SC 868 at p. 871). It may also 
be mentioned that the language used in the 
agreement is not such as to indicate in un- 
mistakable terms that the -time is of the 
essence of the contract. The intention to 
treat time as the essence of the contract may 
be evidenced by circumstances which are 
sufficiently strong to displace the normal pre- 
sumption that in a contract of sale of land 
stipulation as to time is not the essence of 
the contract. 


Apart from the normal presumption that 
in the case of an agreement of sale of im- 
movable property time is not the essence of 
the contract and the fact that the terms of 
the agreement do not unmistakably state that 
the time was understood to be the essence of 
ihe contract neither in the pleadings nor 
during the trial the respondents contended 
that time was of the essence of the contract. 
In the plaint the allegation was that the ap- 
pellant has already been ready and’ willing to 


perfotm his part of the contract and he did. 


ali that he was bound to do under the agree- 
ment while the respondents committed breach 
of the contract. ` 
‘up the plea ‘that the time was of- the essence 
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of the contract.' In para 32 of the written 


‘statement all that was stated was that the ap- 


pellant did not perform his part of the con- 
tract within the stipulated time and that the 
contract thereafter did not subsist and the 
suit is consequently misconceived. The par- 
ties did not go to trial on the basis that time 
was of the essence of the contract for no issue 
was framed regarding time being the essence 
of the contract. Neither is there any discus- 
sion im the judgment of the trial Court re- 
garding this point. The trial Court after con- 
sidering the evidence came to the conclusion 
that appellant was always ready and willing 
to perform his part of the contract while the 
respondents were not. In the circumstances, 


therefore, the High Court was in error setting 


as one of the points for determination whe- 
ther time was of the essence of the contract. 
The High Court after referring to the agree- 
ment was of the view that the agreement was 
entered into between the parties during the 
course of a litigation between the appellant 
and the respondents and in pursuance of the 
agreement the parties were directed to with- 
draw their cases and were directed further. 
not to take fresh legal steps during the period 
of two months within which the sale deed 
was to be executed. On taking into account 
the circumstances of the case and the con- 
duct of the parties of serving on each other 
notices, counter notices and telegrams the 
High Court inferred an intention on the part 
of the parties to treat the time as of essence 
of the contract, We will refer to the terms 
of the contract and the correspondence be- 
tween the parties in due course but at this 
stage it is sufficient to state that neither the 
terms of the agreement nor the correspond- 
ence would indicate that the parties treated 
time as of essence of the contract. In fact, 
according to the agreement the sale deed 
ought to have been executed by the 24th May 
but it is admitted case that both the parties 
consented to have the document registered on 
the 25th May. On the question whether the 
time is of the essence of the contract or not 
we are Satisfied that the High Court was in 
error in allowing the respondents to raise 
this question in the absence of specific plead- 
ings or issues raised before the trial Court 
and when the case of time being the essence 
of the contract was not put forward by the 
respondents in the trial Court. Apart from 
the absence of pleadings, we do not find any 
basis for the plea of the respondents that the 
time was of the essence of the contract”. 


‘From the above cases, two principles clearly 


emerge. Firstly, where a contract. relates to,- 
sale of immovable property, the normal pre- 
sumption would be that time ‘stipulated ‘in the. 
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contract will not be treated as the essence of 
the contract. Secondly, when a plaintiff 
pleads that time is not the essence of the 
contract and the defendant does not deny the 
same, a Court is bound to accept the plea of 
the plaintiff. The second principle is obviously 
based on the law of pleadings incorporated 
in Rr. 3, 4 and 5 of O.:8 of the Civil P. C., 
though there is no reference to the same. 


17. As noticed earlier, no issue had been 
framed on the question and the parties had 
not diverted their attention to place necessary 
evidence on that issue. Apart from this, the 
evidence had not been appreciated in the light 
of the principles enunciated by the Supreme 
Court. However, in this case, the defendant 
had not denied the assertion of the plaintiff 
that time was not the essence of the contract, 
The Courts below were bound to hold that 
time was not the essence of the contract and 
in holding to the contrary have committed a 
substantial error of law. 

18. Let me now examine whether the 
principles stated by this Court in Rottakal 
Rajamma’s case (1960 Mys LJ 1121) support 
the conclusions drawn by the Courts below. 


19. In Rottakal Rajamma’s case the con- 


tract that arose for consideration, was a con- 


tract for collection of rents or an agency 
agreement and was not a contract for sale of 
immovable property. On an examination of 
that agreement, this Court expressly found 
that it was not an agreement relating to im- 
movable property but was an agreement re- 
lating to movable property and on those facts, 
the Court examined and stated the principles. 
Firstly, the principles stated in Rottakal 
Rajamma’s case relating to the movable pro- 
perty or an agency agreement can hardly 
apply to a contract of sale of immovable pro- 
perty. Secondly, the principles stated in 
Rottakal Rajamma’s case, which I apprehend 
are not also contrary to the enunciation 
made by ‘the Supreme Court, but assuming 
that it is so, having regard to Art. 141 of the 
Constitution, is not binding on this Court or 
any subordinate Court to be followed. 


20. On the above analysis, it follows that 
time stipulated in Exhibit P-2 (d) was not the 
essence of the contract and that points Nos. 
1 and 2 have to be answered in favour of the 
plaintiff and against the defendant and I 
answer them accordingly. 


Re: Point No. 3. 


21. Sri Visweswara has contended that 
the suit filed by the plaintiff, computing the 
period of limitation from the date ‘the defen- 
dant refused to reconvey the property -was in 
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contrary have committed an error of law. 
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In support of his contention Sri Visweswara 
strongly relied on a Division Bench ruling of 
the Madras High Court in Lakshminarayana 
Reddiar v. Singharavelu Naicker (AIR 1963 
Mad 24). 


22. Sri Dayananda while supporting the 
judgments and decrees of the Courts below 
urged that the ratio in Lakshminarayana Red- 
diar’s case had no application and if held ap- 
plicable was not sound. In support of his 
contention Sri Dayananda strongly relied on 
a large number of rulings of the Privy Coun- 
cil, Supreme Court and other High Courts 
and this Court. 


23. The execution of the agreement dated 
29-6-1960 (Exhibit P-2) is not disputed by 
the defendant. But, the further agreement 
on the back of the same document (Exhi- 
bit P-2 (d)) to reconvey the remaining extent 
of 1 acre to the plaintiff is disputed by the 
defendant. He even alleged that his signa- 
ture had been forged and it was a fabricated 
one. On a consideration of the evidence 
placed, the learned Munsiff found that that 
agreement pleaded by the plaintiff (Exhi- 
bit P-2 (d)) was true and genuine, which find- 
ing has also been concurred by the learned 
Civil Judge. The said finding being on a 
question of fact, is binding on this Court. Sri 
Dayananda did not also rightly dispute the 
correctness of the same. 


24. The agreement dated 10-7-1963 (Exhi- 
bit P-2(d)) on which the plaintiff’s suit is 
founded reads thus: 

X X X X 
(The matter being in Kannada language and 
we having no facilities for printing Kannada 
we regret that it is to be omitted here.—Ed.) 


Under the said agreement, the plaintif has 
obliged himself to repay the balance of the 
sale price within one year from that date with 
an obligation on the defendant to reconvey 
the remaining extent of 1 acre within that 
period to the plaintiff. On the terms of the 
said agreement, the defendant has obliged 
himself to reconvey the land to the plaintiff 
on or before 10-7-1964 for the enforcement 
of which he has filed his suit on 6-10-1971. 
Except for the aforesaid agreement, the plain- 
tiff has not alleged any further agreement 
much less has he proved the same. Without 
disputing these facts, the plaintiff has alleged 
that in respect of a contract for specific per- 
formance of immovable property, time was 
not the essence of the contract and, there- 
fore, the refusal of the defendant to perform 


‘his part of the contract when called upon to 
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do so by him, should be reckoned as the 
Starting point of limitation and if so comput- 
ed his suit should be held to be in time. 


25. Before examining the true scope of 
the relevant article that is applicable, it is re- 
levant to bear the true principles that should 
govern the interpretation of the Limitation 
Act of 1963 (hereinafter referred to as the 
Act). 


26. Justice Story in his Conflict of Laws 
8th Edn., p. 794 has propounded the object 
of the Lim. Acts in a civilised society in these 
words that have become classical : 


“Statutes of limitation are statutes of re- 
pose, to quiet title, to suppress frauds, and 
io supply the deficiency of proofs arising 
from the ambiguity and obscurity or the 
antiquity of transactions. They proceed upon 
the presumption that claims are extinguished 
or ought to be held extinguished whenever 
they are not litigated within the prescribed 
period. They quicken diligence by making 
it in some measure equivalent to right. They 
discourage litigation by burying in one com- 
mon receptacle all the accumulations of past 
times which are unexplained and have now 
from lapse of time become inexplicable. It 
has been said by John Voet that controversies 
are limited to a fixed period of time, lest they 
should be immortal, while men are mortal”. 


The Judicial Committee of the Privy Council 
in Luchmee v, Ranjeet, (1873) 20 Suth WR 
375 : 13 Beng LR 177, dealing with the 
earlier Limitation Act in the country stated 
the object of that Act in these words: 


“The object of the Limitation Act is to 
quiet long possession and fo extinguish stale 
demands”. 


In Nagendra Nath Dey v. Suresh Chandra 
Dey, AIR 1932 PC 165, the Judicial Com- 
mittee of the Privy Council stated the rule of 
construction to be followed in interpreting 
articles of the Act in these words: 


“The fixation of periods of limitation must 
always be to some extent arbitrary, and may 
frequently result in hardship. But, in con- 
struing such provisions equitable conside- 
rations are out of place and the strict gram- 
matical meaning of the words is, their Lord- 
ships, think, the only safe guide.” 

In more than one case our Supreme Court 
has restated the same principles. 


27. Bearing the above well settled princi- 
ples, it is necessary to examine the true scope 
and ambit of Art. 54 of the Act, correspond- 
ing to Art. 113 of the earlier Act that governs 
the suit and its application to the facts of 
the case. Article 54 of the Act reads thus: 
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The date fixed for 
the performance, 
or, if no such 
dats is fixed, 
when the plain. 
tiff has notice 
that performance 
is refased ” 

The article stipulates a period of three 
years for specific performance of a contract, 
where a date is fixed for the performance of 
the contract. Where a date is not so fixed, 
then the same has to be filed within three 
years from the day the plaintiff has notice of 
refusal. When a date is fixed for the per- 
formance of a contract, the period of limi- 
tation has to be reckoned from the date fixed 
for the performance of the contract. Where 
no date is fixed for the performance of 
the contract, the period of 3 years has to be 
reckoned from the day the plaintiff has notice 
of refusal, When once a date is fixed for 
performance of contract, as in this case, the 
suit is necessarily regulated by the former 
part of the article and not by the latter part 
of the article. In a given case both the 
situations may intermix or be present. But, 
that is not really decisive in ascertaining the 
true scope and ambit of Art. 54 of the Act. 
What is decisive is the date stipulated for the 
performance of the contract. In Chekka 
Venkata Suryanarayana Murthy v. Appana 
Veerraju, AIR 1980 Andh Pra 32 the High 
Court of Andhra Pradesh and in Sambhu- 
natha Chakravarty v. Smt. Sushama Sinha, 
AIR 1980 Cal 5 the High Court of Calcutta 
have also faken a similar view. I am in 
respeciful agreement with the views expressed 
in those cases. 


28. The principle that time stipulated in a 
contract for sale of immovable property is 
not the essence of contract has nothing to 
do with the period of limitation within which 
a suit for specific performance of contract 
has to be filed. One touches on the right to 
enforce the contract and the other touches on 
the period within which that right has to be 
enforced. By ignoring the period stipulated 
in the contract or by holding that the time 
stipulated in a contract for sale of immovable 
property is not the essence of the contract in 
a given case, as in the present case itself, the 
period of limitation stipulated in the Act, can 
neither be ignored nor extended by Courts. 

29. In Sumerchand Hukumchand v, 
Hukumchand Mathurdas, AIR 1965 Madh 
Pra 177 a Division Bench of the Madhya Pras 
desh High Court examining a similar ques- 
tion, has taken a similar view in these words 


(at p, 178): 


"54. For specific Three 
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“The question whether time is the essence 
of the contract is, in my opinion, not at all 
relevant for determining whether the first or 
the second part of Column 3 in Art. 113 ap- 
plies to a particular case. Where time for 
performance of the contract is fixed, limita- 
tion forthwith begins to run as from that time, 
irrespective of the question of notice or re- 
fusal to perform. Authorities are uniform on 
the point that where a time is fixed for per- 
formance, the second part of Column 3 in 
Art. 113 can have no application”. 

I am in respectful agreement with the above 
enunciation. 


30. In Lakshminarayana Reddiar’s case 
(AIR 1963 Mad 24) on which strong reliance 
was placed by Sri Visweswara, the facts in 
brief were these: The properties in dispute 
belonged to respondents 1 and 2 before the 
High Court who were members of an un- 
divided Hindu family. Respondent No. 1 
executed a mortgage over the said property 
in 1923 in favour of one Manjini Gounder 
for Rs. 2,500/-. The mortgagee obtained a 
decree on the said mortgage and brought the 


properties to sale and assigned that decree to 


one Muthuvenkatapathi Reddi, who in turn 
brought the properties to sale which was sold 
to several auction purchasers. During the 
pendency of the protracted litigation with re- 
ference fo that sale, the respondents agreed to 
sell the suit properties to one Lakshmi- 
narayana Reddiar, the plaintiff before the 
trial Court and the appellant before the High 
Court, under an agreement dated 3-8-1946 in 
which a period of three months was stipu- 
lated within which that sale should be got 
executed. On the failure of the respondents 
to execute a sale deed a suit was filed on 4-1- 
1954 which was resisted by the respondents 
inter alia on the ground that the said suit was 
barred by time. Accepting the plea of limita- 
tion urged by the defendants, the trial Court 
had dismissed the plaintiffs suit. On appeal, 
the High Court of Madras reversed the judg- 
ment of the trial Court and held that the suit 
was in ‘time in these words {at p, 28): 

“For all the reasons given above we are 
satisfied that in this case, though the con- 
tract mentioned a period for performance of 
contract that was not ihe stariing point for 
the running of time having regard to the cir- 
cumstances mentioned by us, and time began 
to run only from 8-1-1953 and consequently 
we reverse the finding of the learned District 
Judge and hold that the suit for specific per- 
formance was filed in time.” 


31. In my opinion, the principles on which 
the Madras High Court has reached the 
above conclusion is opposed to the plain 


Byalappa v. State 


Kant. 99 


language of Art. 113 of the Lim. Act of 1908 
that corresponds to Art. 54 of the new Act 
and the well settled principles noticed by me 
earlier, the soundness of which has never 
been. departed. With respect, I find it difii- 
cult to subscribe to the view expressed by 
the Madras High Court in Lakshminarayana 
Reddiar’s case (AIR 1963 Mad 24) and I, 
therefore decline to follow the same. 

32. Under the agreement dated 10-7-1963 
(Exhibit P-2(d)} the last date for perform- 
ance of the contract was 10-7-1964 and the 
plaintiff has filed the suit on 6-10-1971 and 
the same was clearly barred by time and the 
decrees of the Courts below upholding the 
same are, therefore, correct. For these rea- 
sons, I answer point No. 3 against the plain- 
tif and in favour of the defendant. 

33. As the plaintiffs suit is liable to be 
dismissed as barred by time and the same 
has been rightly dismissed on that ground, 
the judgments and decrees of the Courts below 
do not fall for my interference though he 
succeeds on points Nos. 1 and 2. But, for 
the bar of limitation, I would have decreed 
the plaintiffs suit for specific performance, 
which I cannot do. With a heavy heart, re- 
gret and pain, I dismiss this second appeal, 
remembering that a hard case cannot make a 
bad law. But, in the circumstances of the 
case, I direct the parties to bear their own 
costs in all the Courts, 

Appeal dismissed. 
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D. M. CHANDRASHEKHAR, C. J. AND 
N. VENKATACHALA, J. 


Byalappa, Appellant v. State of Karnataka 
and others, Respondents, 

Writ Appeal No. 96 of 1981, D/- 23-6- 
1984.* 


(A) Karnataka Land Reforms Act (10 of 
1962), Ss. 2 (18), 45 — Land — Land on 
which casuarina trees are grown and capable 
of being used for agricultural purposes — Is 
an agricultural land, W. P. No. 6512 of 1977, 
D/- 27-1-1981 (Kant.), partly Reversed. 

(Para 8) 

(8) Karnataka Land Reforms Act (10 of 
1962), S. Z G0) — Cultivation — Raising of 
casuarina frees, which are not of spontancous 
growth — Amounts to cultivation. W. P. No. 
6512/77, D/- 27-1-1981 (Kant), partly Re- 
versed; AIR 1931 Mad 659, Distinguished; 
AIR 1957 SC 768, Rel. on. (Para 13) 


Sala i a a shea th ee 
* Against judgment of Bhimiah, J. in W. P. 
No. 6512 of 1977, D/- 27-1-1981. 
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(C) Constitution of India, Art. 133 — Ap- 
peal to Supreme Court — Certificate for — 
Land reforms proceedings — Case decided on 
basis of previous Supreme Court decision and 
not involving substantial question of law of 
importance — Certificate refused. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1977 Kant 137 : (1977) 1-Kant LJ 389 

6 


AIR 1957 SC 768 : 1957 SCJ 740 10, 18 


AIR 1931 Mad 659 : 61 Mad LJ 648 12: 


P. Vishwanatha Shetty, for Appellant; 
K. Channabasappa, for Respondent No. 3. 

VENKATACHALA, J.:— By consent of 
learned counsel, this appeal was treated as 
having been posted for hearing and we heard 
them, 

2. This appeal is from the order of 
Bhimiah, J., in Writ Petition No. 6512 of 
1977. Respondent 3 therein has presented 
this appeal. Since the petitioner therein died 
during the pendency of the writ petition, his 
legal representatives are arrayed as respon- 
dents 3 (a) to 3 (d) in this appeal. For the 
sake of convenience, the parties will herein- 
after be referred to according to their respec- 
tive positions in the writ petition. 

3. Respondent 3 had made two applica- 
tions under S. 48-A of the Karnataka Land 
Reforms Act, 1961 (hereinafter referred to 
as ‘the Act’) before the Land ‘Tribunal, 
Bangalore North Taluk (hereinafter referred 
to as ‘the Tribunal’), seeking occupancy right 
in respect of 3 acres 1 gunta of land com- 
prised in Survey No. 41/2 of Sasvegatta vil- 
lage, Bangalore North Taluk, belonging to the 
petitioner. Those applications were granted 
by the Tribunal by its order dated 18-6-1975. 
That order was impugned in the writ petition 
from which the present appeal has arisen. 
There, the petitioner’s grievance was that the 
Tribunal had made the order impugned there- 
in without holding a proper enquiry. Ac- 
cording to him, statements of the parties and 
their witnesses had not been recorded and 
the purported evidence on which the Tribu- 
nal had based its order, could not have been 
relied upon by the Tribunal, as he (the peti- 
tioner) was not given an opportunity to re- 
‘but the same. His further grievance was 
that he was not afforded by the Tribunal 
opportunity to substantiate the case put for- 
ward by him in the statement of objections 
filed before the Tribunal. 

4. The learned single Judge, who heard 
the writ petition, quashed the impugned 
order of the Tribunal and further rejected 
respondent-3’s applications under Sec. 48-A 
of the Act. 

5, In this appeal, Sbri P. Viswanatha 
Shetty, learned counsel for the appellant (re- 


Byalappa v. State 


AIR. 


spondent-3 in the writ petition), had no griev- 
ance in regard to the quashing of the ordep 
of the Tribunal by the learned single Judge. 
But, he contended that the learned single 
Judge wasin errorin himself appreciating the 
purported evidence on which the Tribunal had 
made its order and rejecting respondent-3’s 
applications for grant of occupancy rights. 
He maintained that the learned single Judge 
should have remiited the case to the Tribu- 
nal to decide the case afresh after recording 
the evidence properly. 

6. The proper course for the learned 
single Judge was io remit the case to the 
Tribunal for a fresh disposal according to 
law (Muniyellappa v. Krishna Murthy, (1977) 
1 Kant LJ 389:(AIR 1977 Kant 137)). 
Moreover, when the petitioner’s grievance in 
the writ petition, was that he did not have 
sufficient opportunity to put forth his case 
before the Tribunal, it was absolutely neces- 
sary to afford now to his legal representa- 
tives such opportunity and the case should 
not have been decided by the learned single 
Judge on reappreciation of the evidence 
which, even according to the petitioner, was 
not worthy of consideration. 


7. Shri K. Channabasappa, learned coun- 
sel for present respondents 3 (a) to 3 (d) 
(legal representatives of the deceased peti- 
tioner), sought to sustain the order of the 
learned single Judge on a ground different 
from the one on which he (the learned sin- 
gle Judge) based his order. Shri Channa- 
basappa argued that the applications under 
Section 48-A of the Act had to be dismissed 
because the land in question was not an 
agricultural land and the applicant for such 
land could not be regarded as cultivating it 
immediately prior to 1-3-1974. Elaborating 
his contention, Shri Channabasappa submit- 
ted that the provisions of S. 45 of the Act 
apply only to an agricultural land and not 
to a non-agricultural land, that a person 
who raises casuarina plantation on a land 
could not be regarded as cultivating an agri- 
cultural land and hence he could not claim 
grant of occupancy right in respect of such 
land. 


8. Shri Channabasappa, is right in his 
submission that in view of the definition of 
the word ‘land’ in sub-section (18) of S. 2, 
the provisions of S. 45 apply only to an 
agricultural land and not to a  non-agricul- 
tural land. But, that definition includes a 
land which is capable of being used for 
agricultural purposes and also a forest land. 
A land on which casuarina trees are grown, 
is undoubtedly capable of being used for 
agricultural purposes. Even if a land on 
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which casuarina plantation. is raised, is re- 
garded as a forest land, such forest land 
also comes within the definition of the word 
Jand’ in S. 2 (18). Hence, we have no hesita- 
tion in rejecting the contention that the land 
in dispute is not an agricultural land. 

9 We shall now examine whether raising 
casuarina trees can be regarded as cultivation. 

9A. Sub-section (10) of S. 2 which defines 
the term ‘to cultivate’, reads: 

“(10) ‘to cultivate’ with its grammatical 
variations and cognate expressions means to 
till or husband the land for the purpose of 
raising or improving agricultural produce 
whether by manual labour or by means of 
cattle or machinery, or to carry on any 
agricultural operation thereon; and the ex- 
pression ‘uncultivated’ shall be construed 
correspondingly; 

Explanation :— A person who takes up a 
contract to cut grass, or to gather the fruits 
or other produce of any land, shall not on 
that account only be deemed to cultivate 
such land.” 

10. As pointed out by the Supreme Court 
in Income-tax Commr. v. Benoy Kumar 
(AIR 1957 SC 768), at one time ‘agriculture’ 
was understood in its primary sense of cul- 
tivation of field and that too, for the pro- 
duction of food crops for human beings 
and beasts, that limited interpretation could 
not be adhered to even though tilling of the 
land, sowing of the seeds, planting or simi- 
lar work on the land were of basic opera- 
tions, the scope of crops produced was en- 
larged and ali crops raised on the land — 
whether they were food crops or not -—- were 
included in the crops raised by agriculture. 
The mere fact that casuarina is not a food 
crop, would not make raising of casuarina 
trees any the less, cultivation. As observed 
by the Supreme Court in Benoy Kumar's 
case, if a person plants on a vacant land, 
trees with a view that they should grow into 
a forest, as for example casuarina planta- 
tions, and expends labour and skill for that 
purpose, the produce from such trees would 
be clearly agricultural produce. There is 
no reason why the processes of preparing 
the soil, planting saplings, watering and 
manuring them and tending them, should 
not be regarded as coming within the ambit 
of ‘cultivation’. It is not the case of Shri 
Channabasappa that casuarina trees standing 
on the land in dispute, were of spontaneous 
growth and were not raised by human 
efforts. 

11. The Explanation to sub-section (10) 
of S, 2 excludes from the ambit of the word 
‘cultivate’, only operations like mere cutting 
or gathering fruits or other crops on any 
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land. The necessary implication from such 
exclusion is that raising trees by operations 
like preparing the soil, planting saplings, 
watering and manuring them and tending 
them, is not excluded from the definition of 
the word ‘cultivate’. 

12. However, Shri Channabasappa relied 
on the decision of the Madras High Court 
in Bharathi Swamigal v. Duraiswamy (AIR 
1931 Mad 659) in which it was held that a 
person occupying a land used for growing 
casuarina trees, could not be regarded as a 
tenant under the Madras Estates Land Act. 
In our opinion, the decision in that case 
turned on the provisions of that Act and no 
assistance can be derived from that decision 
for deciding a case arising under the Karna- 
taka Land Reforms Act. 

13. Thus, raising of casuarina trees which 
are not of spontaneous growth, comes within 
the ambit of cultivation. 

14. Hence, we reject the contention of 
Shri Channabasappa that no occupancy 
right can be granted to the tenant of a land 
who raises casvarina trees thereon. 

15. In the result, we allow this appeal 
partly, uphold the order of the learned sin- 
gle Judge in so far as he quashed the order 
of the Tribunal, but reverse his order in so 
far as he held that the applications under 
Section 48-A of the Act, should be rejected. 
We remit those applications to the Tribunal 
with a direction to dispose them of in ac- 
cordance with law after holding a fresh en- 
quiry. We make it clear that the Land Tri- 
bunal should not be influenced by any ob- 
servations made by the learned single Judge 
regarding the merits of the rival claims of 
the parties. 


16. In the circumstanees of this 
there will be no order as to costs. 


17. After we pronounced the above judg- 
ment, Shri K. Channabasappa, learned coun- 
sel for respondent 3, made an oral applica- 
tion for grant of a certificate of fitness to 


appeal to the Supreme Court from our judg- 
ment. 


appeal, 


18. In deciding the point at controversy, 
we have followed the judgment of the 
Supreme Court in Income-tax Commissioner 
v. Benoy Kumar (AIR 1957 SC 768). Hence, 
in our view, no substantial question of law 
of general importance, which needs to be 
decided by the Supreme Court, can be said 
to arise from our judgment. 


19. Accordingly, we decline to grant the 
certificate sought for and dismiss the oral 
application. 

Appeal partly allowed. 
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K. BHIMIAH, G. N. SABHAHIT AND 
N, D. VENKATESH, JJ. 


Mrs. Noreen Judith Sandhurst, Peti- 
tioner v. Raymond Bernard Sandhurst, 
Respondent, 


Civil Referred Case No. 8 of 1980, D/- 
9-7-1981. 


Divorce Act (4 of 1869). S. 10 — 
“Adultery”, “desertion” and “cruelty” 
— What amounts to. 


It is an established rule of evidence 
that adultery is not likely to be proved 
by direct evidence. Adultery has to be 
proved mainly by circumstantial evi- 
dence and the court has to be satisfied 
that there is no collusion between the 
parties and the persons concerned had 
an opportunity te have guilty inter- 
course, 


The respondent-husband, a teacher, 
and the co-respondent his colleague, 
were seen together at a summer resort 
at about 7 O’clock in the evening. The 
wife deposed that before this incident 
he used to go out of the house and re- 
turn only after 9 O’clock in the night 
by pretending that he would attend the 
classes and it was later found out by 
her that he did not mark the attend- 
ance for the classes at all and it was 
reported to her that her husband was 
seen moving with the co-respondent. 
Also, a witness deposed that she saw the 
respondent going to the house of the co- 
respondent and coming out of her house 
in the morning, She further deposed 
that the respondent used to become sud- 
denly angry and lose his temper with 
her. He also did not visit her place even 
immediately after the child birth; and 
did not pay any thing towards the nur- 
sing home charges. He did not pay even 
for the establishment of the house and 
he left the house more than two years 
prior to the institution of the petition. 

Held (i) putting all the aforesaid 
things together, it could be said that 
the respondent and the co-respondent 
had guilty intention and they had an 
opportunity to have guilty intercourse 
and thus the court could presume adult- 


ery and guilty attachments subsisting 
between the respondent and the co- 
respondent. (Paras 9, 19) 
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(Para 8) 


A, i. R. : 


(ii) It was obvious that the desertion 
for more than two years was establish- 
ed, (Para 10) 
(iii) the conduct of the respondent in 
not visiting his wife immediately after 
the child born to them and in not pay- 
ing nursing home charges and expenses 
and in having illicit intimacy with the 
co-respondent amounted to legal cruelty 
putting his wife into mental torture. 


(Para 11) 

Cases Referred : Chronological Paras 
AIR 1980 Kant 8: (1980) 1 Kant LJ 
101 : 1980 Hindu LR 265 10 


Lesli D’Silva, for Petitioner. 

SABMAHIT, J.:— This reference for 
confirmation under S. 17 of the Indian 
Divocre Act, 1869 (hereinafter referred 
to as the Act) is by the court of TTT Ad- 
ditional District Judge, Metropolitan 
Area, Bangalore City in Matrimonial 
Case No. 1 of 1980 on his file. The peti- 
tioner, Mrs, Noreen Judith 
Sandhurst made an application under 
S. 10 of the Act for a decree of dissolu- 
tion of` marriage and divorce on the fol- 
lowing averments. 

2 The petitioner and respondent — 
Raymond Bernard Sandhurst, husband 
of the petitioner, are Christian by reli- 
gion and belong to Indian Nationality 
and domicile. Respondent married the 
petitioner on 2-4-1975 at Coonoor. The 
marriage was solemnised at the Mother 
of Perpetual Health Church, Mount 
Road, Coonoor, The marriage certificate 
is Ex. P. 1. Both the petitioner and re- 
spondent were working as teachers in 
Frank Anthony Public School at Banga- 
lore, and after the marriage also they 
continued to work there. In May 1975, 
the petitioner and respondent went to 
Coonoor for a month’s holiday by which 
time the petitioner had become preg- 
nant and she was unwell. In June 1975, 
both the petitioner and respondent join- 
ed evening M., Ed. classes, The peti- 
tioner discontinued these classes be- 
cause of her ill health. But the respon- 
dent continued alone and he never used 
to return home everyday from his 
classes before 9-30 p.m. The petitioner 
did not suspect the fidelity when her 
husband told her that he was attending 
the classes, l 

3. There was also another lady 
teacher by name Mrs. Shanthi Devi, 
teaching Kannada in Frank Anthony 
Publie School with whom, according to 
the petitioner, her husband developed 
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familiarity and intimacy. They were 
seen at Nandi Hills in October 1976 at 
about 7 p.m. in the company of each 
other. When Mrs. Shanthi Devi was 
staying in the quarters of Alembie Glass 
Factory at Whitefield in April 1976 and 
second half of 1977, respondent was 
seen at Whitefield on three occasions; 
around May 1977 at about 7-30 am., 
the second time was about 2 months 
later when he was again seen coming 
from the direction of the said quarters 
at about 6-15 p.m. and lastly, in the 
month of August 1977 at about 6-15 
pm. Thus the petitioner has averred in 
the petition that respondent is guilty of 
adultery with Mrs, Shanthi Devi be- 
tween June 1976 and August 1977 and, 
in particular, in the month of October 
1976 when they were seen alone aft 
Nandi Hills, 


4. The petitioner has further aver- 
red that after the marriage, the re- 
spondent became sullen and quarrel- 
some. He was slipping into deep de- 
pression on several occasions and was 
losing temper, He did nof pay attention 
to the requirements of the petitioner 
and never accompanied her on holidays. 
He even failed to visit the petitioner till 
6 days after the birth of their only 
child. He did not pay the nursing home 
charges, He did not even pay the money 
for looking after the house. He always 
put forward excuses for not having paid 


money. The conduct of the respondent 
put the petitioner’s health in jeopardy 
and. gave reasonable apprehension of 


danger to her life, 


5. The Principal of the Frank An- 
thony Public School talked to her in 
regard to the affairs of Mrs. Shanthi 
Devi and thereafter Mrs, Shanthi Devi 
left the employment with the Frank 
Anthony Public School. 


6. The respondent, thereafter, with- 
out the knowledge or consent of the 
petitioner, left Bangalore on or about 
the 15th of Dec, 1977, without any rea- 
sonable cause and abandoned the peti- 
tioner against her will with the inten- 
tion of separating himself and putting 
an end to cohabitation with her. He 
did not communicate with the petitioner 
nor did he send her any money there- 
after, Thus, the petitioner averred that 
the respondent was guilty of desertion 
with cruelty and also adultery with de- 
sertion for more than 2 years prior to 
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the. institution of the petition, The peti- 
tion was instituted on lst Jan. 1980. 


7. She has also averred further that 
there was no collusion between her and 
respondent in submitting the petition. 
The respondent was duly served with 
notice of the petition but he re- 
mained absent and proceeding went on 
ex parte against him. The petitioner 
examined herself in respect of the peti- 
tioner’s averments as P. W. 4 and has 
examined 3 other witnesses on her þe- 
half The learned District Judge, appre- 
ciating the evidence on record, has held 
that the petitioner has proved adultery 
alleged against her husband. He has 
further held that she has also proved 
cruelty and desertion as alleged. In that 
view he has held that the petitioner is 
entitled to the relief of decree for div- 
orce as also for custody of the child as 
prayed for and having passed the order 
for a decree of divorce, he has submit- 
ted the records to this Court for con- 
firming the case under S, 17 of the Act. 


8. Section 17 of the Act no doubt casts 
a duty on this Court to reassess the 
evidence on record to satisfy itself with 
the findings given by the learned District 
Judge that they are based on proper 
evidence and that it is a fit case where- 
in a decree for divorce should be grant- 
ed. The two grounds made out for div- 
orce in the instant petition are (1) 
adultery with cruelly and (2) adultery 
with desertion for a period of more 
than two years. Therefore, it is neces- 
sary for us to see whether the petitioner 
has proved the adultery as alleged on 
the part of her husband. It is the case 
of the petitioner that her husband has 
illicit intimacy with Mrs. Shanthi Devi 
who was also a teacher serving in Frank 
Anthony Publie School, There is no dis- 
pute about the fact that the petitioner, 
respondent and Mrs, Shanthi Devi were 
serving as teachers in the said school. 
Thus, there was, no doubt, an opportu- 
nity for Raymond Bernard Sandhurst, 
to have acquaintance and friendship 
with Mrs. Shanthi Devi. The evidence 
on record shows that husband of Mrs. 
Shanthi Devi was never seen in her 
company. Thus she was a teacher who 
had the company of petitioners bhus- 
band and it was not unlikely that the 
acquaintance between Raymond Bernard 
Sandhurst and Mrs. Shanthi Devi deve- 
Joped into friendship, But the real ques- 
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tion is whether the friendship culminat- 
ed into criminal intimacy described as 
adultery in the petition. It is an estab- 
lished rule of evidence that adultery is 
not likely to be proved by direct evi- 
dence. Adultery has to be proved main- 
ly by circumstantial evidence and the 
Court has to be satisfied that there is 
no collusion between the parties and 
the persons concerned had an opportu- 
nity to have guilty intercourse. At the 
same time, it is necessary to remember 
that the satisfaction established by the 
person must be such as would need the 
guarded discretion of a reasonable and 
just man to come to the conclusion of 
adultery. 


9. The evidence placed on record, in 
the instant case, shows that Mr. Ray- 
mond Bernard Sandhurst and Mrs. 
Shanthi Devi were seen together at 
Nandi Hills in October 1976. P. W. 2, 
Claude Drooge has deposed to it. He 
has stated that he had gone to Stud 
Farm near Nandi Hills in October 1976 
and from Stud Farm, he went to Nandi 
Hills as it was near to the Stud Farm 
being at a distance of 18 Kms, and there 
he saw Mr. Sandhurst and Mrs. Shanthi 
Devi together. The time was about 
7 O'clock in the evening. His evidence 
is, no doubt, not challenged in the cross- 
examination. The learned counsel for 
the petitioner submitted that people 
would not go to Nandi Hills merely for 
fresh air and when they were seen to- 
gether at about 7 O’clock in the evening 
alone, an irresistible inference has to be 
drawn that they had gone there with an 
unholy intention and not merely for 
spending some time in fresh air. It is, 
no doubt, true that in these days if a 
man and a woman are seen together, the 
Court cannot jump to the conclusion 
that their intention is nothing but illicit 
intimacy. But the facts of each case 
are unique. We have to appreciate the 
facts of the present case, having regard 
to the background depicted by the peti- 
tioner. Earlier Mr, Sandhurst pretend- 
ed that he would attend the classes and 
he used to go out of the house and re- 
turn only after 9 O’clock in the night. 
It was later found out by the petitioner, 
his wife, that he did not mark the atten- 
dance for the classes at all and it was 
reported to her that her husband was 
seen moving with Mrs. Shanti Devi 
Thus, Mrs.-Shanthi-. Devi who was a 
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colleague in the school along: with al 
husband firstly developed acquaintance 
with her husband and ultimately they: 
were seen together alone in the even- 
ing in October 1976, at Nandi Hills, Put- 
ting all these things together, it can be’ 
said that they had guilty intention 
and they had an opportunity to have, 
guilty intercourse and thus the Court may 
presume adultery as it is satisfied about 
the guilty attachments subsisting between, 
Mrs, Shanthi Devi and Sandhurst. 

10, Not merely that; it is further in 
the evidence of PW 3, Miss M. Bernes 
that she saw petitioner’s husband going 
to the house of Mrs, Shanthi Devi in 
Whitefield in Alembic Glass Factory 
quarters and coming out of the house 
in the morning. Visiting three times 
may not be merely an occasional visit. 
If it is only once it could have been 
taken that both of them being colleagues, 
Mr. Sandhurst gave visit a courtesy 
to Mrs. Shanthi Devi. Besides, the time 
of the visit and time of the coming out 
are also important. He was seen going 
from her house in the morning which 
leads us to the irresistible conclusion on 
the facts of the present case that he 
spent the nights with her and having 
regard to the other features in the case 
we can safely conclude that he had 
illicit intimacy with Mrs. Shanthi Devi. 
The learned District Judge came to the 
conclusion after considering elaborately 
the evidence of all the witnesses and 
examining the probabilities that the peti- 
tioner has proved adultery of her hus- 


band with Mrs. Shanthi Devi. For the 
reasons discussed above we have no 
compelling ground to differ from the 


findings so given. We affirm the finding. 
That leads us to consider the ques- 
tion of desertion. The petitioner has 
sworn that even sometime after the mar~- 
riage, her husband used to become sud- 
denly angry and lose his temper with 
her. He did not visit her place even 
immediately after the child birth; and 
pay anything towards the nursing home 
charges. He did not pay even for the 
establishment of the house and ultimately. 
on 15th Dec., 1977 he went out of the 
house and thereafter never communi- 
cated. Thus, she has sworn that on 
15-7-1977, he has deserted her without 
any reasonable cause; she filed the ap- 
plication only in January 1980. Thus, 
it is obvious that the desertion for more 
than ‘two years, is established, Lastly, 
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we consider the question of cruelty. 
Cruelty is not defined in the Act. But it 
is described. by this Court by a Division 
Bench to which one of us was a party 
in the case of Srikant Ranghacharya V. 
Anuradha, ((1980) 1 Kant LJ 101): (AIR 
1980 Kant 8). At p. 105 (of Kant LJ). 
(At p. 11 of ATR) as under :— 


“The legal concept of cruelty in 
“Matrimonial offences is not confined to 
positive acts of causing physical injury 
by one spouse to another. Without 
there being a physical injury, there can 
be cruelty in a greater degree, ‘Cruel’ 
means, ‘Cruel’ in the ordinary sense of 
the term; it has no esoteric or artificial 
meaning. There may be cruelty with- 
out an intention to injure, Failure to 
comply with one of the essential obli- 
gations of the marital life by the hus- 
band would amount to subjecting the 
wife to cruelty. It is one of the essen- 
tial and principal obligations on the part 
of the husband to satisfy the sexual 
urge of his wife ......... , it may safely 
be stated that any conduct of the hus- 
band which causes disgrace to the wife 
or subjects her to a course of annoyance 
and indignity amounts to legal cruelty.” 


11. Thus, we can conclude that the 
conduct of the husband, on the facts of 
the present case, in not visiting his wife 
immediately after the child born to 
them and in not paying nursing home 
charges and expenses and in having il- 
licit intimacy with Mrs. Shanthi Devi 
amounted to legal cruelty putting his 
wife into mental torture. Hence, we 
have no hesitation to hold that the 
learned District Judge is justified in 
coming to the said conclusion. [In the 
result, we are satisfied that both the 
grounds made out for dissolution of mar- 
riage are amply proved, 


12. We are satisfied, further, that 
there is no collusion between the parties 
and the parties are Indian Catholics and 
marriage was solemnised as stated above 
according to the rites of Roman Catho- 
lics in India, Hence, we hereby confirm 
the order of dissolution of marriage and 
the decree for divorce passed by the 
learned District Judge. 

Order accordingly. 
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D.M. CHANDRASHEKHAR, C, J. 

- AND N. VENKATACHALA, J. 

M/s. Parijatha and another, Petitioners 
v. Kamalaksha Nayak and others, Re- 
spondents. _ 

Civil Revn, Petn. No, 549 of 1981, D/- 
29-9-1981.* 

(A) Civil P, C., (5 of 1908), Order 43, 
Rule 1 (r) — Scope — Right of appeal 
under O, 43, R. 1 (r) is not confined to 


reasoned orders — An unreasoned order 
of rejection of: an application for in- 


junction is appealable. AIR 1976 Mad 


356, Dissented from. 


The right of appeal against an order 
must depend upon the amplitude of the 
provisions creating that right, The per- 
missibility and right of appeal against 
an order ought not to depend upon 
whether an order gives reasons or not. 
A distinction resting merely on whether 
the order is a reasoned or unreasoned 
one, cannot be decisive on the question of 
appealability. Indeed, an  unreasoned 
order of rejection of an application for 
injunction becomes appealable, AIR 1969 
SC 938, Rel. on; AIR 1976 Mad 350 Dis- 
sented from. (Para 13). 


(B) Civil P. C, (5 of 1908), Order 39, 
Rr. 1, 2, 4 and O. 43, R. 1 (r) — Appeal 
—-No appeal lies against an ex parte m- 
terim order of injunction granted under 
R. 1 or 2 of O. 39 — Remedy of aggriev- 
ed person, even if he be a stranger to 
the suit or proceeding, is to move trial 
Court under O, 39, R. 4 in the first in- 
stance, AIR 1976 Mad 350, Ref; AIR 
1969 SC 938, Disting; AIR 1979 All 376 
(FB) and AIR 1976 Bom 222, Dissented 
from; (1969) 2 Mys LJ 525, Civil Revn. 
Petn. No. 3056 of 1978, D/- 6-2-1979 
(Kant) and Civil Revn, Petn, No. 2705 
of 1978, D/- 5-2-1980 (Kant) Overruled. 


(Para 15) 

Cases Referred : Chronological Paras 
ILR (1980) 1 Kant 256 5 
(1980) Civil Revn. Petn. No, 2705 of 
1978, D/- 5-2-1980 (Kant), Mahila 
Samaja v, Smt. Varija Aithal 5, 15 
(1979) Civil Revn. Petn, No. 3056 of 
1978, D/- 6-2-1979 (Kant), Bhimba 
Ningappa Khot v. Ratnabhai 5, 15 
AIR 1976 Bom 222 _ 6, 11, 12 





*Against order of Civil Judge, Udipi in 
M. A. No, 19 of 1980, D/- 13-1-1981. 
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AIR 1976 Mad 350 5, 6, 13 
AIR 1970 All 376 : 1970 All LJ 5 (FB) 

AIR 1969 SC 938 11, 13 
(1968) 2 Mys LJ 525 5, 15 


(1884) : 50 LT 184: 1 Morr, 32 Ex. P. 
Abrams l 9 
H. R. Vankataramaniah, for Petitioner; 

Balachandran (for No. 1), Basavaraj 

Balarang (for No, 3) and U, L, Narayana 

Rao (for Nos. 4 & 5) for Respondents. 
VENKATACHALA, a— This civil 

revision petition is before us on its re- 

ference to a Division Bench, 

2. The necessary and material facts 
are, briefly, these: Respondent-1 was 
the plaintiff in O. S. No. 442 of 1980, on 
the file of the Munsiff, Udipi. Respon- 
dents 2, 3, 4 and 5 were defendants 2, 1, 
3 and 4 respectively therein. Jn that 
suit, the plaintiff, inter alia, sought a 
permanent injunction to restrain defen- 
dants 3 and 4 from granting an “Exhi- 
bition Certificate” respecting the motion- 
picture ‘“Gandabherunda” on the alle- 
gations that defendant-1 represented to 
the plaintiff that he (defendant-1) had 
acquired the exclusive right to exhibit 
that film “Gandabherunda” in Dharwar 
District by virtue of the agreement D/- 
15-1-1979 executed in his favour by de- 
fendant-2 and one Vajramuni; that the 
plaintiff, on the strength of that repre- 
sentation, entered into an agreement D/- 
5-9-1980 with defendant-2 whereunder 
defendant-1 had to deliver to the plain- 
tiff by 15-12-1980 prints of the said film 
enabling the latter to exhibit the same 
in Dharwar District: and that since the 
plaintiff, subsequently, learnt of the ad- 
vertisements in newspapers that a cer- 
tain M. J, M, Productions and Parijatha 
Movies had asserted their exclusive dis- 
tribution rights of the said film, the pre- 
sent suit for enforcement of the agree- 
ment in his favour -had to be insti- 
tuted. The plaintiff, however, did not 
implead either the said “M, J. M. Pro- 
ductions” or “Parijatha Movies” as de- 
fendants in the suit, Instead, he im- 
pleaded the Regional Censor Officer, 
Madras, and the office-in-charge of 
Central Board of Films Censors, Bom- 
bay, as defendants 3 and 4. 

3. In the suit, the plaintiff made an 
application under Rr. 1 and 2 of O. 39 
read with S, 151 of the Code of Civil 
Procedure, 1908 (hereinafter referred to 
as ‘the Code’) seeking an interlocutory 
injunction in terms following: 


M/s, Parijatha v. Kamalaksha Nayak 


A.L R. 


ET restraining opponents-1 and 
2 (Defendants 3 and 4) from receiving 
any application from anybody and pro- 
cessing, screening, sanctioning and grant- 
ing any Censorship Certificate to the 
film “Gandabherunda”’ in Kannada lan- 
guage-and grant ex parte order to the 
or effect pending disposal of this 
a” o, 


siff made an interim ex parte order of 
Injunction, 

4, Petitioners (who were not parties 
to the suit and the application) took up 
the interim order in appeal before the 
Civil Judge, Udupi, invoking R. 1 (r) of 
O. 43 of the Code. In that appeal, the 
the plaintiff (respondent-1) raised a pre- 
liminary objection as to the maintaina- 
bility of an appeal from an ex parte 
interim order under R. 1 or 2 of O. 39. 
The learned Civil Judge overruled that 
objection as to maintainability and dis- 
missed the appeal on merits, Peti- 
tioners, therefore, have come up in re- 
vision, 

5 At the hearing of the revision be- 
fore Puttaswamy, J., a contention was 
taken by the plaintiff-respondent-1 that 
petitioners’ appeal before the learned 
Civil Judge was itself not maintainable’ 
and that accordingly the revision 
was also not maintainable. In support of 
that contention, reliance was placed on 
the ruling of this court in M. G. Pai v. 
Canara Bank, ILR (1980) 1 Kant 256 
and that of a Division Bench décision of 
the Madras High Court in Abdul Shu- 
koor Sahib v. Umachander (AIR 1976 
Mad 350). 

Petitioners, however, urged the main- 
tainability of such an appeal relying 
upon rulings of this court in Keshava 
Chand Gopalachand Gujjar v, Nigappa 
Pandappa Kolalar (1969) 2 Mys LJ 525; 
Bhimba Ningappa Khot v. Ratnabhai 
(Civil Revn. Petn. No. 3056 of 1978 de- 
cided on 6-2-1979) and Mahilasamaja v. 
Smt, Varija Aithal (Civil Revn. Petn. 
No. 2705 of 1978 decided on 5-2-1980). 
Puttaswamy, J., adverting to the need 
to refer the matter to a Division Bench, 
said: 

“5. As I apprehend, the first and the 
foremost question that required to be 
decided is whether an appeal lies against 
an ex parte order of temporary injunc- 
tion under Order 43, R. 1 of the Code 
PiE E a clear guidance on this 
question has to be found for the gui- 


1982 


dance of this Court as also the guidance 
of the subordinate Courts before whom 
such questions arise for determination 
almost every day........ 2 

6. The learned counsel for the plain- 
tiff-respondent-1 reiterated before us, 
his contentions as to the maintainability 
of an appeal under O. 43 R. 1 (m) 
‘against an ex parte interim order under 
O. 39 R. 1 or 2, placing reliance on the 
decision of the Madras High Court in 
Abdul Shukoor Sahib v, Umachander 
(supra). The learned counsel for 
the petitioners, on the other hand, in 
contesting that contention, relied upon 
the Full Bench decision of the Alaha- 
bad High Court in Zilla Parishad, Budaun 
v. Brahma Rishi Sharma (AIR 1970 All 
376) and also the decision of the Bombay 
High Court in Sk. Jusa v. Ganpat 
Dagdu Gire (AIR 1976 Bom 222), 

7. Thus, the question that arises for 
decision is whether O. 43 R. 1 (r) con- 
templates and permits an appeal from 
an ex parte interirn order of temporary 
injunction made under O. 39 R, 1 or 2. 

8. Section 36 of the Specific Relief 
Act, 1963, envisages grant of prevéntive 
relief by way of temporary injunctions 
by a Court at its discretion. Sub-sec, (1) 
of S. 37 of that Act provides that such 
temporary injunctions may continue 
until a specified time or until further 
orders of the Court and may be granted 
at anv stage of the suit, as regulated by 
the Code. 

Section 94 of the Code says that in 
order to prevent ends of justice from 
being defeated, the Court, if it is so pre- 
scribed by rules, may grant a temporary 
injunction, Rules 1, 2, 3, 3A and 4 of 
O. 39 of the Code enable the initial grant 
and the subsequent affirmation, setting- 
aside, varying or modifying of the in- 
terim order of temporary injunctions. 
Section 151 of the Code enables the 
Court to grant temporary injunctions in 
certain residuary situations, as provisions 
of O. 39 are not exhaustive of the 
Courts injunctive jurisdiction. 

Rule 1 (r) of O. 43 of the Code per- 
mits appeals from orders made under 
R. 1 or 2 of O. 39. The material portion 
of that rule reads : 

“l. Appeals from orders: An appeal 
shall lie from the following orders under 
the provisions of S. 104, namely :—- 

eae 


(a) | i 
(r) an order under R. 1, R 2............ 
AT of Order XXXIX.” 
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The expression in R. 1 (r) is not “any 
order”. An ex parte interim order of 
temporary injunction to become appea- 
lable must partake of the nature of an 
order contemplated in R, 1 (rj. It is 
necessary, therefore, to see whether, in 
the context of the scheme of the provi- 
sions in Rr. 1, 2, 3, 3A and 4 of O. 39, 
R. 1 (r) of O. 43 is intended to and does 
provide for an appeal against an ex 
parte interim order of temporary in- 
junction also. 


9. We shall now examine the scheme 
of Rr. 1, 2, 3, 3A and 4 in O 39 of the 
Code, 


Rules 1 and 2 enable the trial Court 
at its discretion to grant a temporary 
injunction until a specified time or until 
further orders on an application made in 
that behalf or until the disposal of the 
suit. Rule 3 enjoins that the Court 
should first direct notice to the opposite 
party on such an application before 
granting a temporary injunction, The 
only exception to this general rule 
being where it appears to the Court that 
the very purpose of the injunction would 
itself be defeated by delay involved in 
the notice, that Court may, for reasons 
to be recorded by it, grant an ex parte 
order. The proviso thereto refers to the 
measures to be taken by the Court for 
safeguarding the interest of the op- 
posite party in the event of grant of 
such an ex parte injunction. Rule 3A 
enjoins that whenever an ex parte tem- 
porary injunction is granted by a Court, 
it shall endeavour to dispose of the 
main application within one month of 
the ex parte order. This rule corresponds 
to the English rule that an ex parte tem- 
porary injunction should be until a cer- 
tain day usually the next motion day 
a salutary rule, exceptions being known 
only in cases such as restraint of mar- 
riage with a ward of Court, where the 
injunction is granted until a further 
order (See Ex, P. Abrams (1884) 50 LT 
184) R. 4 provides for the setting aside, 
varying or modifying an ex parte 
temporary injunction by the very court 
which granted it, upon a motion by the 
party affected even before the applica- 
tion for grant of injunction is finally 
disposed of the proviso to that rule en- 
ables the Court to vacate the ex parte 
temporary injunction where it finds that 
a party obtaining the ex parte injunction 
has knowingly made a false or mislead- 
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ing statement in relation to a material 
particular. 


An ex parte order of injunction made 
on an application under Rr, 1 and 2 
before its final disposal, is distinct from 
an order made on such application at 
the stage of its final disposal, This dis- 
tinction is implicit in the scheme of the 
Rules, Strong and convincing grounds 
must be shown for grant of an ex parte 
interim injunction. An ex parte interim 
injunction is also qualitatively different 
from an order of temporary injunction 
made at the final disposal of the appli- 
cation in that behalf after both parties 
have an apportunity of being heard, An 
ex parte interim order if secured on 
insufficient or untenable grounds, is 
obviously short-lived and potentially 
evanescent, being liable to set aside, 
varied or modified by the very Court 
which granted it. At all events, from 
the policy of the law and the scheme of 
the rules, it should normally not have 
a life-span of more than a month. This 
ex parte order is, in that sense merely 
provisional and a step in the disposal of 
an application for interlocutory~injunc- 
tion, 


Rr. 1, 2, 3, 3A and 4 of O. 39, thus 
effectively regulate the powers and func- 
tions of the Court in the administration 
of this form of interlocutory remedy 
and constitute a self-contained legisla- 
tive scheme. If Rule 1 (r) of O. 43 is 
intended to and does take in its ambit 
an appeal against an ex parte order of 
temporary injunction, the significance of 
R. 4 is whittled down and may indeed 
become redundant. The scope of Rule 
1 (r) of O. 43 suggested by the petitioners 
cannot be effectuated without rendering 
R. 4 of O. 39 somewhat redundant, a 
result which should be avoided by a 
Court of construction. Besides the sug- 
gested scope of O. 43 R., 1 (r) is beset 
with procedural difficulties in the practi- 
cal working, For instance, if an ex parte 
<- order ofinjunction affects more than one 
defendant, a dichotomy and separate- 
ness in the remedies pursued by each 
of them -— one of them taking up the 
matter in appeal under R. 1 (r) of 
O. 43 and the other(s) moving the Court 
that passed the ex parte order under 
R. 4 of O. 39 — would lead to a possi- 
ble conflict of jurisdictions. 


Keeping in view, the need to con- 
gtrue the rules of O. 39 and R. 1 (r) of 


M/s, Parijatha v. Kamalaksha Nayak 


A. IL R. 


O. 43 harmoniously so as to avoid re- 
dundancy and possible conflict of juris- 
dictions, the construction that com- 
mends itself, is to so understand the pro- 
vision for appeal and the powers of the 
Appellate Court under O, 43 R. 1 (r), as 
not to be concurrent with the juris- 
are of the trial Court under R. 4 of 


10. We may, here, notice and dispose 
of the argument that the petitioners, 
being strangers to the suit and to the ap- 
plication under Rr. 1 and 2 of O. 39 
made therein, could not have applied 
under R, 4 of O. 39 for vacating an ex 
parte interim order made on such ap- 
plication and that, therefore, the expres- 
sion “order?” found in O. 48 (1) Œ) re- 
quires to be so construed as to enable an 
appeal by such strangers. There ap- 
pears to be no substance in this argu- 
ment, for R, 4 enables “any party” af- 
fected by the ex parte order of tempo- 
rary injunction to seek a discharge of 
the order under that Rule. Indeed, the 
statement of law contained in Kerr on 
Injunctions (6th Edn. P. 662) is: 


“Where a stranger to the action is af- 
fected by an injunction he may apply to 
have the injunction set aside.” 

To the same effect is the statement in 
Halbury’s Laws of England (4th Edn. 
Vol, 24-para 1111): 

"A stranger to the suit who is affect- 
ed by an injunction may apply to dis- 
solve it.” 

Hence, this argument fails, 


Il. We may now refer to the decisions 
relied on by either side, 

The decision in Zilla Parishad, Budaun 
v. Brahma Rishi Sharma, AIR 1970 All 
376 (FB) relied upon by the petitioners, 
typifies the view in support of the 
availability of an appeal even from an 
ex parte interim order. In reaching the 
conclusion, the Full Bench took into 
consideration the circumstances, that 
tho’ Rules (as they then stood) in them- 
selves do not require issue of notice on 
the application on which an ex parte 
interim order of injunction is made, the 
court issued such notice as a matter of 
caution; that an application under 
Rule 4 can be made by an adversary- 
party for discharging, varying or setting 
aside of both ex parte as well as other 
orders of injunction; and that Rules, as 
such, do not recognise a classification of 
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orders of injunction as between ex parte 
orders and final orders, It was observed 
that the object of Rule 1 (r) of Order 43, 
being to provide a remedy against an 
improper exercise of injunctive power 
affecting the rights of a person, its scope 
ought not to be restricted to final orders. 
Such a restriction, it was thought, would 
detract from the object of the Rule. It 
was also said that the express language 
in Order 43 Rule 1 (r) would allow an 
appeal from an ex parte interim order. 
This was the first aspect of the reasoning 
of the Full Bench, 


Secondly, referring to the anomaly 
of a right of appeal restricted only to 
final orders, it was observed by the Full 
Bench (at p. 378): 


tu... The object of R, 1 (r) of O. 43 
is to provide a remedy for improper or 
invalid interference with his rights. T 
we restrict this rule to only final orders 
of injunction, the object of the rule will 
not be fully achieved, For instance, 
where a grievance of the party affected 
by the ex parte interim injunction is 
that the Court granting it has also acted 
from bias against him, it is meaningless 
to force him to go to that very Court 
in the first instance. It shall only pro- 
long the suspension of his valuable 
rights. In many cases he may get no 
relief in the end. Similarly, where the 
order of injunction is founded on an 
Act challenged as unconstitutional, ap- 
peal may yield quicker relief.” 


In Sk, Jusa v. Ganpat Dagdu Gire (AIR 
1976 Bom 222) a single Judge of the 
Bombay High Court, adopted the reason- 
ing in the Allahabad Full Bench case. 
It was also observed that the pronoun- 
cement of the Supreme Court in Firm 
Ishardass v. Parkash Chand (AIR 1969 
SC 938) would support this view, 


12. Now, with very great respect to 
the learned Judges of the Full Bench of 
the Allahabad High Court, we are un- 
able to agree with their reasoning. What- 
ever might have been the validity of the 
first part of the reasoning, in context of 
the relevant Rules of O, 39 as they stood 
then, it is obvious that many of the cir- 
cumstances which supported that re- 
asoning are unavailable under the 
amended Rules. Now under R. 3 of 
O. 39 the issue of notice to the opposite 
party is expressly made obligatory. 
Besides the provisos to Rr, 3 and 3A of 
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O. 39 recognise a classfication between: 
ex parte orders and final orders. 


.So far as the second aspect of the re- 
asoning contained in the excerpted por- 
tions of the judgment, two extreme in- 
stances are intended to illustrate the 
proposition, Bias, no doubt, as pointed 
out, vitiates exercise of any power. But, 
remedies to the aggrieved party against 
such. bias are, in their very nature, dif- 
ferent and the particular Judge acting 
with bias will be prevented from hear- 
ing the cause. Then coming to consti- 
tutional issues and challenge to vires of 
legislation, it ought not to make any 
difference to the principle, so long as 
the Court concerned has jurisdiction. 
That jurisdiction will not be any the 
less effective only because serious ques- 
tions of constitutionality of ‘Acts’ arise 
in a case, 


In the decision of the Supreme Court 
referred to and relied on in Sk. Jusa v. 
Ganpat Dagdu Gire (supra), the Supreme 
Court was concerned with an order re- 
jecting outright an application under 
Rr. 1 and 2 of O. 39 of the Code. In 
dealing with that situation the Supreme 
Court held that the appellate Court and 
the High Court were in error in hold- 
ing that no appeal lies against the order 
of the trial Court, It is difficult to say 
that that view necessarily supports the 
proposition that an appeal would He 
against an ex parte interim order of 
temporary injunction. 


13. In Abdul Shukoor Sahib v, Uma- 
chander (AIR 1976 Mad 350) (supra), a 
Division Bench of the Madras High 
Court held that no appeal Hes under 
O. 43 R. 1 (r) against an ex parte in- 
terim injunction made by a trial Court 
in an application under Rr. 1 or 2 of 
O, 39. That decision relates to, and 
proceeds on, the interpretation of the 
relevant provisions of the Code, as 
they stood prior to their amendment by 
Act 104 of 1976. A distinction is drawn 
between an unreasoned order made ex 
parte issuing interim injunction and a 
reasoned order made after notice to op- 
posite party, finally disposing of an app- 
lication under Rr, 1 and 2 of Order 39. 
An appeal under R. 1 (r) of Order 43, 
it is held, is confined to a reasoned order. 
In our view, the right of appeal against 
an order must depend upon the ampli- 
tude of the provisions creating that 
right, The permissibility and right of 
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appeal agatmst an order ought not io 
depend upon whether an order gives 
reasons. or not, A distinction resting 
merely on whether the order is a re- 
asoned or’ unreasoned one, cannot be 
decisive on the question of appealability. 
Indeed, an unreasoned order of rejec- 
tion of an application for injunction be- 
comes appealable (See: AIR 1969 SC 
938). However, we are in respectful 
agreement with the conclusion in Abdul 
Shukoor Sahib’s case tho’ on somewhat 
different reasoning. 


14. Since the views of the learned 
single Judges of this Court in the other 
decisions referred to in the order of re- 
ference are either rendered on an as- 
sumed long practice of the Court or 
taken following the decisions of other 
Courts to which we have adverted and 
not on a detailed independent examina- 
tion of the relevant provisions of the 
Code bearing on the question, we do not 
find it necessary to advert to them in 
detail separately, 


15. For the foregoing reasons, we 
hold that O. 43 R, 1 (r) of the Code does 
not allow the filing, of an appeal from 
an ex parte interim order of temporary 
injunction granted under R. 1 or 2 of 
O. 39, but the remedy of the aggrieved 
person is to move the trial Court under 
R. 4 af O. 39 of the Code in the first 
instance. We further hold that even a 
stranger to the suit or proceeding ean 
‘maintain. such an application. We here- 
by overrule the decisions of single 
Judges taking a view in favour of the 
permissibility of an appeal against 
interim. ex parte order of temporary in- 
junction, to wit, Keshavachand Gopala- 
chand Gujjar v. Ningappa Pandappa 


Kolakar (1969 (2) Mys LJ 525), Bhima 
Ningappa Khot v. Ratnabhai (Civil 
Revn. Petn. No. 3056 of 1978} and 
Mahila Samaja v. Smt. Varija Aithal 


(Civil Revn, Petn. No. 2705 of 19°78). 


16. In the result, the view taken by 
the appellate Court that the appeal be- 
fore it was competent, cannot be alow- 
ed to stand. Accordingly, we allow this 
revision petition and reverse the order 
of the learned Civil Judge on the sole 
‘ground that the appeal before him was 
not maintainable. It is however copen 
to the petitioners to move the trial 
Court under R. 4 of O, 39 of the Code, 


an. 


A.L RB. 


We leave open the contentions of parties 
om the merits of the case, 


Parties are directed to bear their own 
costs in this petition. 
Revision allowed 
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G. Nagaraju and others, Petitioners v. 
Principal, S.T.J. Polytechnic, Harapana- 
halli and others, Respondents. 

Writ Petitions Nos. 8739 to 8741 of 
1981, D/- 30-7-1981. 

Constitution of India, Art, 226 — Ad- 
missions to educational institution — 
Students not possessing sufficient qualifi- 
cation admitted to Diploma Course im 
Engineering by Principal — Director of 
Technical Education justified in with- 
holding permission of such students to 
fake examination — Rules of natural 
justice — Not violated. 


Where the students not possessing 
sufficient qualification were admitted to 
the Diploma Course in Engineering by 
the Principal of a Polytechnic, a private 
institution, the Director of Technical 
Education who conducts the examina- 
tion under the authority vested in the 
Board would be justified in withholding 
permission for such unqualified students 
to take the examination. The Board of 
Technical Education could not be held 
responsible for the mistake committed 
by the Principal. The order of the 
Director of Technical Education could 
not be said to be illegal on the ground 
that the cancellation or refusal to per- 
mit the students to take the examina- 
tions conducted by the Board has visited 
upon the students civil consequences 
without giving proper opportunity of 
being heard and therefore, violative of 
the rules of natural justice, (Para 5) 


Examinations are held not only for a 
particular Polytechnic but for the bene- 
fit of students of all the polytechnics 
which are covered by the scheme of 
examinations of the Board of Technical 
Education in Karnataka, When, on 
examination of applications of students 
for issue of hail tickets, the Board dis- 
covers that a student from the very in- 
ception is not qualified, and the college 
had made a mistake of granting admis- 
sion, it has the inherent right to with- 
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hold the without affording 
an opportunity such action is 
taken, (Para 5) 

T. Radhakrishna, for Petitioners; L.M. 
Pandurangaswamy, Govt, Pleader, for 


Respondents 2 and 3. 


ORDER :— These three petitions give 
rise to common questions of facts and 
law and therefore, they are disposed of 
by the following common order. 


2, Petitioners were admitted to the 
S. T. J. Polytechnic, Harapanahalli, for 
the academic year 1980-81. The course to 
which they were admitted was the 
Diploma Course in Engineering, The 
Polytechnic by its Principal, is the Ist 
respondent, Director of Technical Edu- 
cation, and the State of Karnataka, are 
the 2nd and 3rd respondents respective- 
ly. Petitioners were admitted to the 
Polytechnic in Sept. 1980. They paid the 
prescribed fee for the terms during the 
academic year. Subsequently, they have 
also paid the examination fee for the 
ist year examination to be held on 29-4- 
1981 and on dates thereafter. Second 
respondent, on 6-4-1981, addressed a 
communication to the Ist respondent — 
Principal of the Polytechnic, informing 
him that certain candidates, whose 
names were listed in the Annexure, to 
the said letter were not eligible to reg- 
ister their application for the annual 
1981 Examination conducted by the 
Board of Technical Education, At serial 
3, 4 and 5 of the Annexure, petitioners’ 
names are found, and the reason for 
holding them as not qualified for taking 
the first year examination held by the 
Board is that they have passed SSLC 
Examination with General Mathematics 
instead of Composite Mathematics. Ag- 
grieved by the same the petitioners 
moved this Court on 7-5-1981, during 
the summer vacation, The learned Vaca- 
fion Judge, issued rule and also interim 
direction directing respondents to admit 
the students to both theory and practical 
examination. But, it appears that was 
not brought to the notice of the learned 
Judge that theory examination by that 
time were over and in accordance with 
the directions given by the Court, the 
students were permitted to take only 
the practical examinations, The next ef- 
fect is whether the students were quali- 
fied or not they have not passed all the 
examinations which they were required 
to pass in the ist. year course, held by 


hall-ticket 
before 
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the Board, The prayer in these writ 
petitions is to quash the letter of 6th 
April, 1981, issued by the Secretary, 
Board of Technical Education (second © 
respondent) and also direct by a writ 
of mandamus respondents 1 and 2 to 
admit the -petitioners for the Ist year 
examination in Diploma Course for the 
year 1980-81 and further direct them to 
admit the petitioners to the 2nd year 
class in Diploma Course and allow them 
to take the examinations in the remain- 
ing papers when supplementary exam- 
inations will be held in October for the 
ist year. 


3. The grounds urged in support of 
the prayer are that Annexure-A, the 
letter of the 2nd respondent dated 6th 
April, 1981, was illegal and opposed to 
the principles of natural justice and also 
on the ground of equitable estoppel as 
respondents cannot refuse to admit th? 
petitioners to the ist year diploma 
examination, after having admitted them 
to the Course, 


4, Before dealing with the grounds 
urged it is necessary to state a few facts, 
which are brought to my notice by the 
counsel on both sides. Both im Andhra 
Pradesh and the State of Karnataka, the 
scheme of SSLC Examination prior to 
1977 was different than what it is since 
1977-78, Similar position obtains probab- 
ly in other neighbouring States of Kar- 
nataka. Jn the year 1975, for the same 
Diploma Course in Engineering, in the 
Polytechnies, the qualification prescribed 
was a pass in SSLC with Science and 
Mathematics as optionals. Alternative 
qualifications were then prescribed and 
it is unnecessary to notice the same as 
they have no relevance to the facts of 
the case of the petitioners, Students 
from outside the State, who had passed 
equivalent examinations were also eligi- 
ble to apply prior to 1977. In so far as 
Andhra Pradesh, from which petitioners 
have obtained SSLC Certificate is con- 
eerned, “A pass in SSLC/HSC/Matricu- 
lation or its equivalent Examination in 
one attempt securing not less than 45% 
marks in Mathematics (Elementary and 


Optionals), General Science and Social 
Studies”, was sufficient qualification. 
However, with the introduction of the 


mew scheme of SSLC in the Karnataka 
State and probably in other neighbour- 
ing States in May, 1977, the 2nd respon- 
dent issued a circular, drawing attention 
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to the new qualifications prescribed for 
the Course, particularly with reference 
to candidates who had passed SSLC 
from outside the State, It is seen from 
that circular, a copy of which has been 
produced by learned High Court Gov- 
ernment Pleader; ‘A candidate who has 
passed SSLC or equivalent from outside 
the State and who wishes to seek ad- 
mission to Diploma Courses in Engi- 
neering/Technology in the Polytechnics 
in Karnataka State, has to produce an 


eligibility certificate issued by the 
Director of Technical Education or 
Secretary/Chairman of the Board of 


Technical Examination of the appro- 
priate State as the case may be to the 
effect that with the SSLC Qualification 
possessed by him he is eligible to seek 
admission to Diploma Course in Engi- 
neering/Technology in the State in 
which he has acquired. SSLC Qualifica- 
tion for which courses he seeks admis- 
sion in this State.’ It is submitted on all 
sides that the petitioners, when they ap- 
plied for admission in the academic 
year 1980-81, did not possess this quali- 
fication or eligibility. 


5. But, Sri Radhakrishna, the learn- 
ed counsel for the petitioners has stren- 
uously contended that since the admis- 
sion was granted to the petitioners by 
the Principal of the Ist respondent- 
Polytechnic, it is not now open to the 
Board to question their admission, as 
‘they have already paid the term fees 
and put in the terms for the first year. 
It is difficult to accede to this conten- 
tion. The 2nd respondent or the Board 
of Technical Education in Karnataka 
cannot be held responsible for the mis- 
take that has been committed by the 1st 
respondent-Principal of the Polytechnic, 
which is a private inst tution not con- 
trolled by the Government, If the Prin- 
cipal admitted the petitioners, contrary 
to the express instructions given about 
insisting upon the certi/icate from the 
concerned authority in Andhra Pradesh 
about their adequate qualifications to 
enter a similar course in Andhra Pra- 
desh itself, he was not justified in giv- 
ing the students admission, If at all, the 
petitioners have a grievance, it could be 
only against the Principal, who has not 
only defied the circular issued by the 
9nd respondent-Director of Technical 
Education, but has misled the students. 
Unfortunately, the ` Principal though 
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served has not chosen to enter appear- 
ance and be represented in these pro- 
ceedings. Therefore, no assistance has 
come from that quarters as to the back- 
ground in which the petitioners came to 
be admitted to the Diploma Course, Mr. 
Radhakrishna has fairly conceded that 
even as the scheme in polytechnics ex- 
ists now in Andhra Pradesh today, the 
petitioners are not qualified tò study in 
that course. What he has, however, 
stressed is that the cancellation or refu- 
sal to permit them to take the examina- 
tions conducted by the Board has visit- 
ed upon the petitioners civil consequ- 
ences without giving them proper op- 
portunity of being heard and therefore, 
violative of the rules of natural justice, 
and such being the case, the 2nd respon- 
dent’s order must be set aside, Prima 
facie, the argument looks attractive and 
appealing and one may believe that 
such a thing has happened. But on a 
second look, at the facts of the case, as 
I have already pointed out the relation- 
ship of the petitioners students is essen- 
tially with the ist respondent-Polytech- 
nic as students of that institution. If 
they have been admitted to that insti- 
tution. without possessing sufficient 
qualification, 2nd respondent-Director of 
Technical Education, who conducts the 
examination under the authority vested 
in the Board, will be justified in with- 
holding permission for such unqualified 
students to take the examination, Exam- 
inations are held not only for the Ist 
respondent-Polytechnic but for the bene- 
fit of students of all the polytechnics 
which are covered by the scheme of 
examinations of the Board of Technical 
Education in Karnataka, When applica- 
tions are received by the Board for issue 
of hall tickets for the examinations 
through the respective colleges all that 
is required of the Board is that. they 
should examine the application of each 
candidate and if the Board is. satisfied 
that he is entitled to be admitted to the 
examination, the Board shall issue the 
hall ticket, enabling such a student to 
take the examinations. If the Board dis- 
covers that a student from the very in- 
ception is not qualified, and the college 
had made a mistake of granting admis- 
sion. it has, the inherent right to with- 
hold. the. hall-ticket without affording an, 
opportunity before such action is taken. 


-It- is now well settled by certain. deci- : 
‘sions of the - American. and English 
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Courts, as well as the Courts in [India 
that in certain matters the authority con- 
cerned can visit civil consequence, say 
for instance for want of time to give 
opportunity of being heard depending 
on what in law is required to be pre- 
vented and after such civil consequence 
is imposed, may give a hearing. In such an 
event the rules of natural justice would 
have been complied with, Therefore, the 
order impugned, i, the letter of 6th 
April, 1981, cannot be held to be bad in 
itself, However, the Court is now bound 
to issue a direction to the 2nd respon- 
dent, to hold an enquiry post facto to 
justify the inclusion of the names of the 
‘petitioners in the annexure to the cir- 
cular of 6-4-1981, in order to ascertain 
whether the petitioners 
qualifications prescribed before they 
were admitted to the ist respondent- 
Polytechnic. He shall cause a notice to 
be issued to the petitioners in this be- 
half and complete the enquiry within 
two months from the date of receipt of 
this order by him. I am aware that this 
is a futile exercise as admittedly the 
petitioners are not qualified, It will be 
open to the petitioners to appear before 
the 2nd respondent-Director of .Technical 
Education, in response to his notice or 
choose to act in any other manner as 
advised including obtaining the return 
of their SSLC certificates and any other 
certificates which they have produced at 
the time of their admission to the Ist 
respondent polytechnic and join some 
other course of their choice to which 
they are qualified, 


6. I have already observed earlier 
that the argument of equitable estoppel 
does not in this case arise in so far as 
the 2nd and third respondents are con- 
cerned as they held out nothing to the 
petitioners which caused them to place 
themselves at a disadvantage. Any error 
that has been committed has to be laid 
at the doors of the 1st respondent, Prin- 
cipal of the Polytechnic, 

T. In the light of the above, the rule 
issued earlier is discharged. ` Petitions 
are dismissed, 
tions made ‘in the order, 


_ There shall be ‘no order as to costs, 


.. Petitions ‘dismissed, a” 
'- and constitutes a restriction . on the free- 
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AIR 1982 KARNATAKA 113. 
D, M. CHANDRASHEKHAR, C. J. ~ 
AND N. VENKATACHALA, J. 


K, Mahadevappa and ete, ete. „ Peti- 
tioners, v. The State of Karnataka and 
others, Respondents, 


Writ Petns. Nos. 5481 to 5492 ete. of 
1979 and 8509 of 1980, D/- 21-8-1981. 

(A) Karnataka Taxation and Certain 
Other Laws (Amendment) Act (21 of 
1979), S. 4 — Section is not retrospective 
— Enhancement of tax on motor vehi- 
cles — Becomes effective only on 31-3- 
1979 when 1979 Act came into force — 
Demand of enhanced tax for period 1-3- 
1979 to 31-3-1979 not sustainable, 

(Para 18) 

(B) Karnataka Taxation and Certain 
Other Laws (Amendment) Act (21 of 
(1979), S. 4 — Enhancement of tax on 
motor vehicles — Not violative of Arti- 
cle 301 of Constitution. (Constitution of 
India, Art, 301). 

It is a matter of common knowledge 
that not an insignificant part of the 
police force in the State, is engaged in 

control of road traffic. Even if a fraction 
of the total annual expenditure on 
police in the State, is treated as the ex- 
penditure incurred for control of tra- 


ffic and added to the expenditure 
on consideration and maintenance: 
of roads in the State, there would 


be hardly any surplus of receipts from 
Motor Vehicles Tax over the total. ex- 
penditure on construction and mainten- 
ance of roads and bridges and on con- 
trol of road traffic, It is not necessary 
that there should be absolute equality 
between such receipts and such expen- 
diture and that there should not be even 
a negligible surplus, (Para 28) 

Thus it cannot be held that the Motor 
Vehicles’ Tax, as levied in Karnataka, 
imposes -a pecuniary burden which goes 
beyond a proper recompense to the 
State for the benefits it provides ‘for 
motor vehicular traffic in the shape of 


‘roads and bridges and. control of traffic 


and other facilities, Hence, the conten- 


‘tion of the petitioners that the Motor 


Vehicles Tax, as enhanced by the Kar- 


nataka ` Taxation ` and ' Certain- Other 


Laws (Amendment) Act, -1979, ceases to 
be ‘a. regulatory or compensatory tax, 
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dom of trade, commerce and intercourse 
guaranteed by Art, 301 of the Constitu- 
tion must be rejected. AIR 1962 SC 1406 
and AIR 1975 SC 583 and AIR 1981 SC 
774, Rel. on. (Para 29) 
Cases Referred : Chronological Paras 
AIR 1981 SC 774: 1981 Tax LR 289 22 
AIR 1975 SC 583: 1975 Tax LR 1361 21 
AIR 1962 SC 1406 20 


M. Rangaswamy, Sorabjee for K. J. 
Shetty, H. S, Jois, S. J. Srinivasan, 
M., R. V. Achar, C. S5. Shanthamallappa, 
P. Viswanatha Shetty, P. R. Srirangaiah, 
C. Narasimhachar, H, R. Venkataraman- 
iab, H, N. Narayan and A. S. Vishwa- 
nath, for Petitioners; B. S, Keshava 
Iyengar, Advocate General, for Respon- 
dents. 

D. M. CHANDRASHEKHAR, C. J.. — 
These petitions under Article 226 of the 
Constitution, have been referred to a 
Division Bench. 


2% The petitioners in Writ Petitions 
Nos, 7595, 7791, 7792, 7794, 7873, 8125, 
8129 to 8131 and 8431 of 1979, are In- 
dustrial Establishments which run Omni 
Buses and/or Mini-Omni Buses for con- 
veying their employees from their 
houses to their respective factories and 
vice versa, The petitioners in Writ Peti- 
tions Nos. 5481 to 5492, 5508 to 5513, 
5580 to 5587, 5844 to 5860, 5935 to 5942, 
6333 to 6339, 6576 to 6579, 6866, 6867, 
7134 to 7141, 7326 to 7328, 7820 to 7833, 
7837, 7838, 7854, 7874 to 7876, 7886 to 
7897, 8055, 8056, 8067 to 8071, 8074, 
8077, 8078, 8105, 8106 8107, 8110 to 8113, 
and 8509 of 1979, are all operators of 
stage carriages in Karnataka, Both cate- 
gories of petitioners have challenged in 
these petitions the enhancement of the 
tax on their motor vehicles under the 
Karnataka Taxation and Certain Other 
Laws (Amendment) Act, 1979 (herein- 
after referred to as the Taxation Amend- 
ment Act). 

3. Before referring to and dealing 
with the contentions of the petitioners, 
it is useful to set out the law relating 
to the levy of tax on motor vehicles in 
Karnataka State, 


4. After the formation of the new 
State of Mysore (now Karnataka), a uni- 
form law for levy of tax on motor vehi- 
cles, was brought about by the Karna- 
taka Motor Vehicles Taxation Act, 1957 
(hereinafter referred to as the Act). 

5. Section 2 of the Act contains defi- 
nitions, Clause (j) in sub-s. (1) in that 
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Section states that the words and ex- 
pressions used, but not defined under 
the Act, shall have the same meaning 
assigned to them under the Motor Vehi- 
cles Act, 1939. 


6. Section 3 of the Act provides for 
levy of a tax at the rates specified in 
Part A of the Schedule on motor vehi- 
cles suitable for use on. roads. 


7. Section 3A which was inserted by 
the Motor Vehicles Taxation (Amend- 
ment) Act, 1975 provides for levy of a 
surcharge at the rate of 10 per cent of 
the tax levied under S. 3. 

8. Section 17A which was inserted by 
the Motor Vehicles Taxation (Amend- 
ment} Act, 1976 provides for establish- 
ment of a fund called the Karnataka 
Roads and Bridges Fund to which the 
amount of surcharge collected under 
S. 8A, shall be transferred for the pur- 
pose of maintenance of roads ang 
bridges in the State. 

9, Section 19 provides that no local 
authority shall levy a tax or toll on any 
motor vehicles registered in the State 
of Karnataka or in any other State or 
Union Territory in India. 


10. Section 20 provides for assign- 
ment of proceeds of the tax collected 
under the Act to local bodies to com- 
pensate them, obviously, for taking 
away their power to levy tax or toll on’ 
motor vehicles, 

il. The Taxation Amendment Act 
amended several tax laws in the State 
of Karnataka, Sub-s. (1) of S, 4 of that 
Act inserted a new section, S. 3B in the 
Act providing for levy of additional sur- 
charge at the rate of ten per cent of the 
tax levied under S, 3 of the Act. The 
proviso to sub-sec. (1) of Sec, 4 of the 
Taxation Amendment Act, states that 
nothing in that Section shall apply to 
motor vehicles other than transport 
vehicles, Transport vehicle as defined 
in clause (33) of S, 2 of the M. V. Act, 
means a public service vehicle or a 
goods vehicle, 

12, Section 4 of the Taxation Amend- 
ment Act also amended the Schedule to 
the Act. The Schedule so amended, pro- 
vides, inter alia, that Omni Buses per- 
mitted to carry not more than 10 per- 
sons (excluding the driver), shall be 
lable to pay Rs. 50 per quarter for 
every person which the vehicle is per- 
mitted to carry and that the Omni Buses 
permitted to carry 11 persons or mora 
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(excluding the driver), shall be liable to 
pay Rs. 100 per quarter for every per- 
son which the vehicle is permitted to 
carry, 


13. We shall now refer to and deal 
with the contentions of petitioners, 


14, All the petitioners have contend- 
ed that even before the enhancement of 
tax on motor vehicles under the Taxa- 
tion Amendment Act, the State Govern- 
ment was deriving from the tax on 
motor vehicles more than what was re- 
quired by the State Government to meet 
the cost of construction and mainten- 
ance of roads and bridges in the State 
and hence there was no justifica- 
tion for further enhancement of the tax 
on motor vehicles by tne Taxation 
Amendment Act. The petitioners have 
further contended that the levy of tax 
in excess of what is required for the up- 
keep of roads and bridges, would con- 
stitute a restriction on freedom of trade, 
commerce and intercourse throughout 
the territory of India guaranteed by 
Art. 301 of the Constitution and that 
hence the Taxation Amendment Act, in 
so far as it enhances tax on motor vehi- 
cles, should be struck down as being 
unconstitutional, 


15. The petitioners have also chal- 
lenged the validity of the demand for 
enhanced tax for the period 1-3-1979 to 
31-3-1979, They have contended that 
since the Taxation Amendment Act 
came into force only on 31-3-1979, the 
enhancement of the motor vehicle tax 
brought about by that Act, could not 
have been given retrospective effect 
from 1-3-1979. 


16, The petitioners who are running 
Omni Buses and Mini-Omni Buses, have 
also challenged the validity of the de- 
mand for additional surcharge under 
S. 3B which was inserted by the Taxa- 
tion Amendment Act. According to 
them, the additional surcharge cannot 
be levied on Omni Buses and Mini-Omni 
Buses, since they are not transport vehi- 
cles within the meaning of sub-sec. (33) 
of 5. 2 of the M, V. Act, 


16-A. We shall first take up the con- 
tention regarding the validity of the 
levy of additional surcharge under Sec- 
tion 3B on Omni Buses and Mini-Omni 
Buses. The learned Advocate General 
who appeared for the respondent-State, 
conceded that Omni Buses and Mini- 
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Omni Buses which are used by indus- 
trial establishments exclusively for con- 
veying their employees, cannot be re- 
garded as public service vehicles and 
hence do not come within the ambit 
of the term ‘transport vehicles’ and that 
the levy of additional surcharge on 
them is not warranted by S. 3B of the 
Act. On 3-8-1981 a memo was filed by 
the learned Government Advocate on 
behalf of the respondent State to the 
effect that the additional surcharge un- 
der S, 3B of the Taxation Amendment 
Act, is not being enforced against Omni 
Buses and Mini~Omni Buses. In view of 
the concession made by the learned Ad- 
vocate General and the memo containing 
the undertaking given on behalf of the 
State, it is unnecessary to consider the 
question of issue of any writ or a direc- 
tion restraining the levy of additional 
surcharge on Omni Buses and Mini- 
Omni Buses, 


17, We shalf next take up the second 
contention, namely, that the enhanced 
fax on motor vehicles under the Taxa- 
tion Amendment Act, cannot be levied 
for the period 1-3-1979 to 31-3-1979. 


18. The Taxation Amendment Act 
received the assent of the Governor on 
31-3-1979 and was first published in the 
Karnatakka Gazette (Extraordinary) dt. 
the 3lst Mar, 1979, Sub-sec. (2) of Sec- 
tion 1 of that Act provides that that Act 
shall come into force at once, Hence, 
that Act came into force only on 31-3- 
1979, There is nothing in S. 4 of that 
Act which gives retrospective effect to 
the provisions of that Act. Hence, the 
enhancement of the tax on motor vehi- 
cles, under that Act became effective 
only on 31-3-1979, and as such, there 
was no liability to pay the enhanced tax 
for the period 1-3-1979 to 31-3-1979. We 
uphold the contention of the petitioners 
that the demand made by the Motor 
Vehicles Tax. Authorities on the peti- 
tioners to pay enhanced tax for the 
period 1-3-1979 to 31-3-1979, was with- 
out the authority of law. It follows that 
such authorities should be restrained 
from demanding such enhanced tax un- 
der the Taxation Amendment Act for 
the period 1-3-1979 to 31-3-1979, 


19. Before dealing with the first con- 
tention, namely, that the enhancement 
of tax on motor vehicles by the Taxa- 
tion Amendment Act, is violative of 
Art, 301 of the Constitution, we shall 
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briefly state the law onthe point as 
enunciated by the Supreme Court. 


20. In Automobile Transport Ltd. v. 
State of Rajasthan (AIR 1962 SC 1406), 
the levy of tax on motor vehicles by 
the State of Rajasthan, had been im- 
pugned on the ground that such levy 
imposed a restriction on the freedom 
of trade, commerce and intercourse 
throughout the territory of India as 
guaranteed by Art, 301 of the Constitu- 
tion and hence such levy was violative 


of that Article. The Supreme Court, by” 


a majority, held thus at p. 1420: 


“The collection of a toll or a tax for 
the use of a road or for the use of a 
bridge or for the use of an aerodrome 
is no barrier or burden or deterrent to 
traders who, in their absence, may have 
to take a longer or less convenient oF 
more expensive route, Such compensa- 
tory taxes are no hindrance to any- 
body’s freedom so long as they remain 
reasonable; but they could of course be 
converted into a hindrance to the free- 
dom of trade. If the authorities con- 
cerned really wanted to hamper any- 
body’s trade, they could easily raise the 
amount of tax or toll to an amount 
which would be prohibitive or deterrent 
or create other impediments which in- 
stead of facilitating trade and commerce 
would hamper them, It is here that the 
contrast, between ‘freedom’ (Art, 301) 
and ‘restriction’ (Arts, 302 and 304) 
clearly appears: that which in reality 
hampers or_ burdens trade and com- 
merce is a restriction, It is the reality 
or substance of the matter that has to 
be determined, It is not possible a priori 
to draw a dividing line between that 
which would really be a charge for a 
facility provided and that which would 
really be a deterrent to a trade but the 
distinction if it has to be drawn, is real 
and clear. For the tax to become a pro- 
hibited tax it has to be a direct tax the 
effect of which is to hinder the move- 
ment part of trade. So long as a tax re- 


mains compensatory or regulatory it 
cannot operate as a hindrance,” (Under- 
lining is ours) 

21, In G, K. Krishna v, State of Tamil 
Nadu (AIR 1975 SC 583), the Supreme 


Court réiterated its above earlier view 
and added thus at p. 587 : 


“The expression ‘reasonable compen- 
sation’ is convenient but vague, 
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standard of reasonableness ‘can: only pe 
in the severity with which it bears on 
traffic and such evidence of extra- 
vagance in its assessment as comes from 
general considerations. What is essential 
for the purpose of securing freedom of 
movement by road is that no pecuniary 


burden should be placed upon it which 
goes beyond a proper recompense to the 
state for the actual use made of the 
physical facilities provided in the shape 
of a road,” (Underlining is ours) | 


22. In International Tourist Corpora- 
tion v. State of Haryana (AIR 1981 SC 
774), the Supreme Court held that even 
the expenditure incurred by the State 
in providing various facilities like light- 
ing, traffic control, halting places for 
buses and trucks and amenities to pas- 
sengers, could also be taken into account 
to find out whether imposition of a tax 
on motor vehicles, is compensatory and 
regulatory. 


23. In the light of the aforesaid state- 
ment of law, the material question that 
arises for determination in these peti- 
tions, is whether the pecuniary burden 
placed upon owners and operators of 
motor vehicles by the levy of the Motor 
Vehicles Tax including the enhancement 
of such tax by the Taxation Amendment 
Act, can be regarded as going beyond a 
proper recompense to the State for the 
benefits provided to motor vehicular 
traffic in the shape of roads, bridges and 
other facilities. 


24. The petitioners have referred to 
the Statement of Objects and Reasons 
appended to the Karnataka Motor Vehi- 
cles Taxation (Second Amendment) Bill, 
1979, which reads thus : 

“Government have announced their 
decision to abolish Octroi. To compen- 
sate for the loss of Revenue on local 
bodies resulting from the abolition of 
Octroi Levy and also to provide for the 
‘developmental activities of the State in 
general, it is intended to mobilise re- 
sources by revising certain existing rates 
of taxes under the Motor Vehicles Taxa- 
tion Act.” 

25, Relying on the above Statement of 
Objects and Reasons appended .to the 
Vehicles Taxation (Second 
Amendment) Bill, the petitioners con- 
tended that for the purpose of compen- 
sating the loss of revenue resulting from 
the abolition of octroi which used to þe- 
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levied by Municipalities and other local 
bodies, the State Legislature had already 
enacted the Karnataka Tax on Entry of 
Goods into Local Areas for Consumption, 
Use or Sale Therein Act, 1979 (herein- 
after referred to as the Entry Tax), 
that the Taxation Amendment Act was 
intended merely to augment the general 
revenues of the State and not for meet- 
ing any increase in the cost of construc- 
tion and maintenance of roads and bri- 
dges and that hence the tax on motor 
vehicles, as enhanced by the Taxation 
Amendment Act, could not be justified 
as being regulatory and compensatory, 


26. In the present petitions, what has 
been impugned is the validity of the 
Taxation Amendment Act and not of 
the Motor Vehicles Taxation (Second 
Amendment) Act, 1979, We fail to see 
how the Statement of Cbjects and Rea- 
sons appended to the Motor Vehicles 
Taxation (Second Amendment) Bill, 1979, 
is relevant for judging the validity of 
the ‘Taxation Amendment Act. The 
Statement of Objects and Reasons append- 
ed to the Taxation Amendment Bill. 
1979, reads: 


"In order to augment the revenues of 
the State, it is proposed to amend taxa- 
tion and other laws. Opportunity is 
taken to make some other amendments 
also”, 


The above statement that the proposed 
amendment to taxation laws, was in- 
tended to augment the revenues of the 
State, has reference not only to the 
amendment of the Motor Vehicles Taxa- 
tion Act, but also to the amendments of 
other tax laws. From the above State- 
ment of Objects and Reasons, it does not 
follow that the enhancement of the 
motor vehicles tax is not needed for 
meeting the growing expenditure on 
construction and maintenance of roads 
and bridges in the State and that such 
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is intended only for augmenting the 
general revenues of the State. Moreover, 
what is contained in the Statement of 
Objects and Reasons appended to a Bill 
is not conclusive and we have to ex- 
amine independently of such statement 
whether the enhancement of the motor 
vehicles tax by the Taxation Amend- 
ment Act, is justified as being compen- 
satory or regulatory, 


2%. In these petitions, the petitioners 
have referred to the State Budgets in 
recent years and have pointed out that 
in each of those years, the total receipts 
from motor vehicles tax, have exceed- 
ed the total expenditure on construction 
and maintenance of roads and bridges, 
leaving a large surplus of such receipts 
over such expenditure. The petitioners, 
hence have contended that the enhance- 
ment of the motor vehicles tax by the 
Taxation Amendment Act, could not be 
justified as being regulatory or eom- 
€nsatory in character, 


28. As these petitions were presented 
about two years ago, the figures of the 
annual receipts from the motor vehicles 
tax and of the annual expenditure in- 
curred by the State Government on con- 
struction and maintenance of roads and 
bridges, given in the writ petitions as 
well as in the statement of objections 
filed on behalf of the State, were not 
up to date. Hence, we got compiled 
latest figures of such receipts and ex- 
penditure for three years from the Bud- 
get Memoranda for the last three ‘years. 
Those figures are as follows : 


(See below table of Memoranda) 


The above figures of expenditure do not 
include what the State Government has 
been spending for control of traffic and 
for construction and maintenance of 
Bus Stations. No separate figures arg 
available as regards those two items of 





enhancement of the motor vehicles tax expenditure. The total expenditure in- 
1979.80 1980.81 198 82 
lias (Actuals) {Revised (Budget 
Estimate) Estimate) 
(Rs. in Crores) (Rs. in Crores) (Rs, in Crores) 
I. Receipts from Motor Vebicles 
Tax, ae 40.02 44.90 50.98 
iT Expenditure on Roads & Bridges l 
(Both Plan & Non-Plan) and — 
collection charges, so - $3.68 89-14. 43.22 
. Exeess of Receipts over Expendi- : S 
ture, aa 6,83 5.70 7.76 ` 
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curred by the State on Police during 
the last three years, is as follows : 


1979-80 

(Actuals) .. Rs. 28.55 Crores 
1980-81 

(Revised Estimate) Rs. 36.59 Crores 
1981-82 


(Budget Estimate) Rs. 43.71 Crores 


(It is a matter of common knowledge 
that not an insignificant part of the 
Police force in the State, is engaged in 
control of road traffic, Even if a frac- 
tion of the total annual expenditure on 
Police in this State, is treated as the ex- 
penditure incurred for control of traffic 
and added to the expenditure on con- 
struction and maintenance of roads in 
the State, there would be hardly any 
surplus of receipts from Motor Vehicles 
Tax over the total expenditure on con- 
struction and maintenance of roads and 
bridges and on control of road traffic. 
In our opinion, it is not necessary that 
there should be absolute equality 
between such receipts and such ex- 
penditure and that there should not be 
even a negligible surplus. 


29, Thus, we are unable to hold that 
the Motor Vehicles Tax, as levied in 
Karnataka, imposes a pecuniary burden 
which goes beyond a proper recompense 
to the State for the benefits it provides 
for motor vehicular traffic in the shape 
of roads and bridges and control of 
traffic and other facilities. Hence, we 
reject the contention of the petitioners 
that the Motor Vehicles Tax, as en- 
hanced by the Taxation Amendment 
Act, ceases to be a regulatory or com- 
pensatory tax, and constitutes a restric- 
tion on the freedom of trade, commerce 
and intercourse guaranteed by Art. 301 
of the Constitution, 


30. In the result, we allow these peti- 
tions partly and issue a writ in the na- 
ture of mandamus restraining the State 
and its officers from levying on motor 
vehicles any tax at the rates as enhanc- 
ed by the Taxation Amendment Act for 
the period 1-3-1979 to 31-3-1979. In 
other respects, we dismiss these peti- 
tions, 


31, However, we direct the parties to 
bear their own costs. 


32. After we pronounced our com- 
mon order in the above writ petitions, 
Iearned counsel for the petitioners made 
oral applications for grant of certificates 
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of fitness to appeal to the Supreme 
Court from our common order, 


33. In our common order, we have 
followed the three rulings of the Su- 
preme Court, On a comparison of the 
figures of receipts from the Motor Vehi- 
cles Tax and the total expenditure in- 
curred by the State on construction and 
maintenance of roads and bridges and 
control of traffic, we have come to the 
conclusion that such tax is no moré 
than a proper recompense for the bene- 
fit conferred by the State for the motor 
traffic by providing roads, bridges and 
control of traffic. Hence, in our opinion, 
no substantial question of law of gen- 
eral importance which needs to be de- 
cided by the Supreme Court, can bé 
said to arise from our common order. 


34, Accordingly, we decline to grant 
the certificates prayed for and reject 
the oral applications, 

Order accordingly: 
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V. S. MALIMATH AND N. R. KUDOOR, 
JJ, 

The Asstt. Commissioner and Competent 
Authority, Urban Land Ceiling, Banga- 
lore, Appellant v. I. B. M.. World Trade 
Corporation, New Delhi and others, Res- 
pondents, 

Writ Appeal No. 935 of 1979, D/- 11-8- 
1981.* 

(A) Urban Land (Ceiling and Regula- 
tion)) Act (83 of 1976), S. 27 (4) — Con- 
ditions specified in S. 27 (4) satisfied — 
Permission must be deemed to have been 
granted -— Competent authority has 
thereafter no jurisdiction to deal with ap- 
plication and refuse permission. (1979) 2 
Kant LJ 121, Affirmed. 

(Paras 6, 7, 10) 

(B) Constitution of India, Art. 226 — 
Mandamus — Nature of — Mandamus 
cannot be issued to authority not im- 
pleaded as party. (1979) 2 Kant LJ 121, 
Reversed. 

A writ in the nature of mandamus can 
be issued for enforcing statutory obliga- 
tion when the authority is called upon 
to discharge its obligation and the said 
authority refuses to discharge its legal 





*Acainst judgment of Chandrakantaraj 
Urs, J, reported in (1979) 2 Kant LJ 
121. 
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obligation. In this case, no sale deed had 
heen presented to any registering auth- 
ority and no registering authority had 
refused to register the document so pre- 
sented, Therefore, the essential pre-re- 
guisite for grant of a writ in the nature 
of mandamus was not satisfied. Hence 
the learned single Judge was not right in 
issuing a writ in the nature of mandamus 
to the appropriate registering authority 
thatif any deed of sale is presented by the 
petitioners in respect of the land in ques- 
tion, the same shall be duly registered in 
accordance with law governing such 
registration. Secondly the authority which 
is required to obey the writ in the nature 
of mandamus, was not impleaded as a 
party in the writ petition, Hence, a writ 


in the nature of mandamus of such a 


general character to the appropriate 
registering authority which is not before 
the Court, could not have been granted. 
(1979) 2 Kant LJ 121, Reversed. 
(Para 9} 
(C) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), S. 27 (4) and (1) — 
Permission deemed to have been granted 
under S, 27 (4) — Appellate Tribunal 
cannot hold that permission has become 
ineffective on ground of non-compliance 
with Ss, 5 (3) and 10 (4). 
(Paras 10, 12) 


S. V, Narasimhan, Govt. Pleader, for: 


Appellant; S. G. Sundaraswamy and 
S. Ramaswamy Iyengar (for No. 1) and 
M. K. Vishwanath (for No. 2), for Respon- 
dents. 


MALIMATH, J.:— This appeal is by 
the Assistant Commissioner and Compe- 
tent Authority under the Urban Land 
Ceiling Act, challenging the order made 
by the learned single Judge in W, P. No. 
11462 of 1978. For the sake of conveni- 
ence we would refer to the parties to this 
appeal with reference to the status and 
position in the writ petition. 

2. The petitioner IBM World Trade 
Corporation owned land Survey Nos. 88 
to 104 of Byatarayanapura village, Yela- 
hanka Hobli, Bangalore North Taluk. 
They were originally agricultural lands 
with some buildings standing thereon, 
The Ist petitioner made an application 
under S. 95 of the Karnataka Land Re- 
venue Act to the appropriate authority 
seeking permission to convert the land 
to non-agricultural use. Permission, in 
due course, was granted. We are inform- 
ed that the total extent of the land 
measures 1,72,211.46 sq. metres. On the 


. 1976, an 
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ilth Aug., 1973 the ist petitioner entered 
into an agreement with the 2nd petitioner 
Larsen & Toubro Limited agreeing to sel 
the aforesaid land at the rate of Rs. 35,000/ 
per acre stipulating that the transaction 
should be completed before the 31st Mar., 
1975. The 2nd petitioner was actually put 
in possession on the llth of Nov., 1974 in 
pursuance of the agreement to sell. We 
are informed that the 2nd petitioner has 
paid nearly Rs. 13,00,000/- towards con- 
sideration tothe ist petitioner. Before the 
sale deed could be executed, the Urban 
Land (Ceiling and Regulation) Act, 1976 
(hereinafter referred to as ‘the Act’) 
came into force in the State of Karnataka 
on the 17th Feb, 1976. On the lith Aug. 
application was presented by 
the 2nd petitioner before the State Gov- 
ernment seeking exemption from Chap- 
ter III under S. 20 of the Act. The Stats 
Government after making the necessary 
enquiries made an order on the 2nd June 
1977 as per Exhibit ‘G’ granting exemp- 
tion ir respect of the lands in question 
from the operation of Chapter III of the 
Act subject to certain conditions. After 
the lands were thus exempted from the 
provisions of Chapter Tl of the Act 
which contains the provisions regarding 
ceiling on vacant land, the Ist petitioner 
made an application on 22nd Sept. 1977 
to the Assistant Commissioner and Com- 
petent Authority, Urban Land Ceiling, 
Respondent-1 in the writ petition, who 
is the appellant in this appeal. That ap- 
plication was made under S, 27 (2) of 
the Act seeking permission of the Com- 
petent Authority for transfer of the lands 
by the 1st petitioner in favour of the 2nd 
petitioner. Sub-s. (4) of 5. 27 of the Act 
provides that where within a period of 
sixty days of the date of receipt of an 
application under this Section the com- 
petent authority does not refuse to grant 
the permission applied for or does nol 
communicate the refusal to the applicant, 
the competent authority shall be deemed 
to have granted the permission applied 
for. The competent authority to whom 
the application was presented on the 
22nd Sept. 1977 did not refuse to grant 
permission applied for nor did it com- 
municate the refusal to the Ist petitioner 
within a period of sixty days from the 
date of receipt of the application. That 
being the position, the petitioners pro- 
ceeded on the assumption that the per- 
mission applied for under sub-sec, (2) of 
S. 27 of the Act must be deemed to have 


been granted for transferring the lands 


129. Kant. 


in favour of the 2nd petitioner. But un- 
fortunately for the petitioners they were 


communicated with the order made by’ 


the Ist respondent D/- 24-11-1977 as per 
Exhibit ‘J’ rejecting the application and 
refusing permission prayed for under 
S. 27 (2) of the Act. The petitioners chal- 
lenged the said order — Exhibit 'P in 
appeal under S. 33 of the Act before the 
prescribed appellate authority, namely; 
the Urban Land Appellate Tribunal — 
Respondent-2 in the writ petition, The 
appellate authority by its order D/- 22-4- 
1978 — Exhibit ‘K’ — dismissed the ap- 
peal of the petitioners holding that 
though the permission applied for must 
be deemed to have been granted by 
operation of S, 27 (4), the same is ineffec- 
tive on account of non-compliance’ with 
sub-sec. (3) of S, 5 and sub-sec, (4) of 
S. 10 of the Act, Being aggrieved by the 
orders of Respondents 1 and 2, the peti- 
tioners presented writ petition No, 11462 
of 1978. In the writ petition they prayed 
for quashing of the orders of Respon- 
dents 1 and 2, namely, Exhibits ‘J’ and 
‘K’, They further sought a declaration 
that permission prayed for under S. 27 (2) 
of the Act should be deemed to have 
been granted in their favour. They also 
sought for a declaration that the Ist peti- 
tioner is at liberty to éxecute the sale 
deed in favour of the 2nd petitioner on 
the basis of ‘deemed permission granted 
under sub-sec. (4) of S. 27 of the Act, 


3. The Writ Petition was resisted by 
the competent authority, the appellant 
in this appeal, on various grounds. The 
learned single Judge allowed the writ 
petition and quashed the impugned orders 
Exhibits ‘J’ and ‘K’ passed by Respon- 
dents 1 and 2, It was further declared 
that permission shall be deemed.to have 
been granted under S. 27 (4) of the Act. 
The learned single Judge further issued 
a direction in the nature of mandamus 
to the appropriate registering authority 
that if any deed of sale is presented by. 
either or both.of the petitioners in respect 
of the land in. question, the same shall 
be. duly registered in accordance with the 
faw governing such registration. It is the 
l said order made by the learned single 
Judge that is challenged by the Com- 
i peren Authority in .this appeal, 


‘4. Shri S. V. Narasimhan, learned 
High Court Government Pleader, appear- 
‘ing for the appellant contended ‘that ‘the 


learned single’ Judge: was not right’ in an 
holding ‘that pérmission’ should be déem-' 
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ed to have been granted by the operation 
of sub-sec. (4) of S. 27 of the Act. Sub- 
sec. (1) to (4) of S, 27 of the Act which 
are relevant for the purpose of this case 
may be extracted as follows: 

“27. (1) Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, but subject to the provisions 
of sub-sec. (3) of S, 5 and sub-sec. (4) of 
S. 10, no person shall transfer by way 
of sale, mortgage, gift, lease for a period 
exceeding ten years, or otherwise, any 
urban or ‘urbanisable land with a build- 
ing (whether constructed before or after 
the commencement of this Act) or a por- 
tion only of such building for a period of 
ten years of such commencement or from 
the date on which the building is con- 
structed whichever is later, except with 
the previous permission in writing of the 
competent authority. 

(2) Any person desiring to make a 
transfer referred to in sub-sec. (1), may 
make an application in writing to the 
competent authority in such form and in 
such manner as may be prescribed. 

(3) On receipt of an application unaer 
sub-sec, (2), the competent authority may, 
after making such inquiry as it deems fit, 
by order in writing, grant or refuse to 
grant the permission applied for : l 


Provided that the competent authority 
shall not refuse to grant the permission 
applied for unless it has recorded in 
writing the reasons for doing so and a 
copy of the same has been communicated 
to the applicant. 

(4) Where within a period of sixty. 
days of the date of receipt of an applica- 
tion under this section the competent 
authority does not refuse to grant the. 
permission applied for or does not com-. 
municate the refusal to the applicant, the 
competent authority shall be deemed to 
have granted the permission applied for.” 


Section 28 of the Act imposes certain 
obligations on the registering authority . 
in the matter of registration of docu- 
ments presented before him, which Tean 
as ‘follows: 


"28. Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, where any document re- 
quired to be registered under the provi- 
sions of Cls. (a) to (e) of sub-séec. (1) of | 
S. 17 of the Registration Act, 1908, pur- - 


‘ports to transfer by. way. of sale, mort- 


— ‘gift, lease or. otherwise. any. land or 
baitding SETE any -portion S 
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(b) In the case of any transfer referred 
to in S. 27, no registering officer appoint- 
ed under that Act shall. register any such 
document unless the transferor produces 
before such registering officer the permis- 
sion in writing of the competent auth- 
ority for such transfer or satisfies the 
registering officer that the period of sixty 
days referred to in sub-sec. (4) of that 
Section has elapsed.” 


XX- XX XXX 


5. It is clear from a combined reading 
of Ss. 27 and 28 extracted above that a 
person who is interested in transferring 
the land has to secure permission to 
transfer the land from the Competent 
Authority under S. 27 of the Act. The 
Registering Authority to whom the docu- 
ment of transfer is presented will not re- 
gister the document unless it is satisfied 
that the permission contemplated by 
S. 27 has been granted. If express per- 
mission is. granted on the application 
made under Sub-s. (2) of S. 27 of the 
Act, the said permission granted in writ- 
ing will satisfy the requirement of Sec- 
tion 28 (b) of the Act and the registering 
authority can proceed to register the 
document subject to satisfaction of all 
other conditions. But, if there is no 
written permission granted under S. 27 of 
the Act, the Registering Authority is re- 
quired to be satisfied that the period of 
sixty days has elapsed from the date of 
presentation of the application as con- 
templated under Sub-s. (4) of S. 27 of 
the Act. I£ within the prescribed period 
of sixty ‘days permission prayed for is 
not refused or the communication regard- 
ing refusal is not communicated, the Re- 
gistering Authority would be competent 
to proceed on the basis that permission 
applied for must be deemed to have been 
granted under Sub-s. (4) of S. 27 of the 
Act. On such satisfaction, the Registering 
Authority would be entitled to take fur- 
ther steps in the matter of registration 
of the document. 


-6. As already stated, all the condi- 
tions specified in S. 27 (4) of the Act hav- 
ing, been satisfied in this case, the learn- 
ed Single. Judge has’ rightly come to the. 
conclusion - that permission for transfer 


applied for, must be deemed to have been , 


granted. - Permission shall be deemed to 


have been granted, on the expiry. of sixty. 
days from the date of receipt of applica- 


tion under., sub-sec, (2) of S., 27. Applica-- 
tion, in. this Case, ‘for transfer was „made 
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on 22-9-1977. On the expiry of sixty 
days from the date of receipt of the said 
application, it is to be deemed that per- 
mission was granted in favour of the 
first petitioner. 

7. The first respondent, however, 
made an order dt. 24th Nov., 1977 as per 
Exhibit ‘J’ refusing permission prayed 
for. When such an adverse order came to. 
be made, notwithstanding the fact that, 
by the operation of law, permission pray- 
ed for must be deemed to have been 
granted in favour of the Ist petitioner, an 
appeal had to be preferred to get rid of 
the adverse order made against the peti- 
tioners, The only question that the Ap- 
pellate Tribunal was required to consider 
was as to whether by the operation of 
sub-sec. (4) of S. 27, permission prayed 
for stood granted in favour of the Ist 
petitioner. before the 24th of Nov., 1977, 
the date on which the competent auth- 
ority made the order refusing permission 
If the appellate Tribunal came to the 
conclusion that by the operation of Sec: 
tion 27 (4) of the Act, permission prayed 
for should be deemed to have been grant- 
ed before the 24th Nov., 1977, it is obvious 
that the competent authority would have 
no jurisdiction to make an order on 24th 
of Nov., 1977 refusing the permission 
prayed for. In this case, we have posi- 
tively come to the conclusion agreeing 
with-the finding of the learned Single 
Judge that permission stood granted by. 
the operation of S. 27 (4) of the Act, on 
the expiry of sixty days from the date of 
receipt of the application. It is only after 
such deemed permission stood granted in 
favour of the first petitioner that the com- 
petent authority has proceeded to reject 
the application, by his order dated 24th 
Nov., 1977. On that day, he had no com- 
petence to deal with the application and 
to make an order refusing the permission, 
as by that time, by tha operation of Sec-| 
tion 27 (4) of the Act, permission stood 
granted in favour of the first petitioner 
on account of the inaction of the com- 
petent authority for the requisite’ period: 
The Appellate Tribunal has also come to 
the conclusionthat permission should: be 
deemed to have been granted by the’ 
operation of S, 27 (4) of the Act before 
the competent authority made the order’ 
under appeal ori 24th Nov., 1977. But the’ 
Appellate Tribunal further proceeds - to 
hold that though there is such a deemed 
permission by the operation of law in 
favour . of. the. first , ‘petitioner, the same 


y mu i become. ineffective on account of the | 
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non-compliance with the provisions of 
sub-sec, (3 of S. 5 and sub-sec. (4) of 
S. 10 of the Act. In our opinion, the in- 
vestigation made by the Appellate Tri- 
bunal and the finding recorded by it in 
this behalf, was wholly outside the scope 
of the appeal and unnecessary. The only 
question to which the Appellate Tribunal 
should have confined its attention was as 
to whether the competent authority had 
the necessary competence to refuse per- 
mission as on the 24th Nov., 1977. For 
the purpose of examining this aspect of 
the matter, the competent authority was 
required to examine as to whether the 
eonditions specified by sub-s. (4) of Sec- 
tion 27 were satisfied and as to whether 
by the operation of the said provision, 
the first petitioner stood granted deemed 
permission before the competent auth- 
ority made the order under appeal on the 
24th Nov., 1977. The Appellate Tribunal 
having recorded a finding in this behalf 
in favour of the appellant before it should 
have allowed the appeal, set aside the 
order of the competent authority dt. 24th 
Nov., 1977 holding that permission prayed 
for by the first petitioner must be deemed 
to have been granted by the operation of 
sub-sec. (4) of S. 27. If the Appellate 
Tribunal had confined its order to the 
legitimate scope of the appeal, there 
would not have been any occasion for the 
petitioners to approach this Court for re- 
tef under Art. 226 of the Constitution. 
In our opinion, the only mistake that re- 
quires fo be corrected by this Court 
under Art. 226 of the Constitution is, to 
seep within bounds the order of the ap- 
pellate authority and to quash that por- 
tion of the order of the Appellate Tri- 
bunal, which was unnecessary and which 
was beyond the scope of the appeal. We 
have already stated that the Appellate 
Tribunal rightly came to the conclusion 
that the permission prayed for should 
be deemed to have been granted by the 
operation of sub-section (4) of S. 27 and 
that therefore, the competent authority 
acted without jurisdiction when it made 
the order under appeal on 24th Nov., 1977 
rejecting the first petitioner’s application 
for grant of permission. In our opinion, 
it would have been enough for the learn- 
ed Single Judge to have corrected the 
mistake committed by the Tribunal in 
this behalf. 


7A. It appears that the learned single 
Judge was persuaded to examine other 
questions because arguments were ad- 
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vanced before him that there being no 
compliance with sub-sec. (4) of S. 10, no 
permission could be granted under Sec- 
tion 27 of the Act. This argument was 
advanced on the basis of the language 
employed in sub-sec. (1) of S. 27. Sub- 
section (1) of S. 27 provides that not- 
withstanding anything contained in any 
other law for the time being in force, 
but subject to the provisions of sub-sec- 
tion (3) of S. 5 and sub-s. (4) of S, 10, no 
person shall transfer by way of sale etc. 
except with the previous permission in 
writing of the competent authority. When 
permission is deemed to have been grant- 
ed by the operation of sub-sec. (4) of Sec- 
tion 27, it has to be presumed that every 
condition necessary for grant of such per- 
mission must be deemed to have been ful- 
filled. That being the position, the ques- 
tion as to whether conditions required to 
be satisfied for grant of permission were 
satisfied or not is not required to be gone 
into. As already stated, the only matter 
that required examination was whether 
the conditions specified in sub-sec. (4) of 
S. 27 were satisfied in order to come to 
the conclusion that the deemed permission 
was granted. Once we come to the con- 
clusion that the conditions specified in 
sub-s. (4) of S. 27 are satisfied and there- 
fore permission shall be deemed to have 
been granted, no further question arises 
so far as the grant of permission is con- 
cerned. 


8. Section 28 provides that the re- 
gistering authority has to be satisfied as 
to whether there is a written or deemed 
permission to effect transfer. [If there is 
no written permission, the registering au- 
thority has to consider if the conditions 
specified in sub-sec. (4) of S, 27 are satis- 
fied. If these conditions are satisfied, he 
has to proceed on the basis that there is 
deemed permission. The question of the 
said permission becoming ineffective does 
not at all arise, In that view of the 
matter, it was unnecessary for the learned 
single Judge to consider the scope of sub- 
s. (1) of 5, 27. The only relief the learn- 
ed single Judge should have granted in 
the circumstances of the case was to 
quash that portion of the order of the 
Appellate Tribunal which stated that the 
deemed permission granted under sub- 
sec, (4) of S. 27 of the Act, has become 
ineffective, in view of the non-compliance 
with the provisions of sub-sec. (3) of 
S. 5 and sub-section (4) of S. 10 of the 
Act, 
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9, Sri S. V. Narasimhan, learned High 
Court Government Pleader, is right m 










registering “authority that if any deed of 
sale is presented by either or both of the 
petitioners in respect of the land in ques- 
ion, the same shall be duly registered in 
accordance with law governing such_ re~ 
gistration, The question of issuing such a 
writ in the nature of mandamus did not 
at all arise in this case. A writ in the 
nature of mandamus can be issued for en- 
forcing statutory obligation when the au- 
thority is called upon to discharge its ob- 
ligation and the said authority refuses to 
discharge its legal obligation. In this case, 
no sale deed has been presented to any 
registering authority and no registering 
authority has refused to register the 
document so presented. Therefore, the es- 
sential pre-requisite for grant of a writ 
in the nature of mandamus is not satis- 
fied. Another important aspect to be 
borne in mind is that the authority which 
is required to obey the writ in the nature 
of mandamus, is not impleaded as a party 
in the writ petition. Hence, a writ in the 
nature of mandamus of such a general 
character to the appropriate registering 
authority which is not before the Court, 
could not have been granted, 


10. For the reason’ stated above, we 
hold that the conditions specified in sub- 
sec. (4) of S. 27 of the Act having been 
fulfilled, permission shall be deemed to 
have been granted to effect the transfer 
as prayed for by the Ist petitioner. Con- 
sequently, we hold that the competent 
authority had no competence to make the 
order as per Exhibit ‘J’ dated 24th of 
Nov., 1977 refusing permission. Though 
the Appellate Tribunal was right in tak- 
ing the view that permission shall be 
deemed to have been granted in favour 
of the first petitioner by the operation of 
sub-sec. (4) of S. 27, we hold that the 
other portion of the order made by the 
Appellate Tribunal to the effect that the 
permission deemed to have been granted 
is ineffective on account of non-com- 
pliance of sub-sec. (3} of S. 5 and sub- 
sec. (4) of S. 10, is not valid. 


11. For the reasons stated above, we 
allow the Writ Appeal in part and make 
the following order in place of the order 
made by the learned single Judge in Writ 
Petn. No. 11462 of 1978 since reported in 
(1979) 2 Kant LJ 121, 
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12. The order made by the competent 
authority as per Exhibit ‘J’ dt, 24th 
Nov., 1977 is quashed. Only the portion 
of the order of the Appellate Tribunal 
dt. 22nd Aprl., 1978 Exhibit ‘K’ which de- 
clares that the permission deemed to have 
been: granted in favour of the first peti- 
tioner under sub-section (4) of S. 27 has 
become ‘ineffective on account of the non- 
sub-sec, (3) of S. 5 and 
sub-sec. (4) of S. 10 of the Act is also 
quashed. We further declare that the 
petitioners are entitled to the bene I 
of deemed permission granted under Sub- 
section (4} of S. 27 of the Act. No costs. 


Order accordingly. 
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V. S. MALIMATH AND N. R. 
KUDOOR, JJ. i 
Deputy Commissioner and District 
Magistrate, Mysore and others, Appel- 
lants v. Sri Vidya Ganapathi Mandali, 
Chamarajanagar, Respondent. 


Writ Appeal No. 1162 of 1979, D/- 23-7- 
1981.* 


Karnataka Police Act (4 of 1964), S. 31 
(1) (0) — Scope and ambit of — District 
Magistrate has power of prohibiting pro- 
cession from taking any other route than 
the one mentioned by him in his order. 
(1980) 1 Kant LJ 246, Reversed. 


It is clear from S. 31 (1) (0) that the 
District Magistrate has been clothed with 
two powers — One of regulating and an- 
other of prescribing. The first part of 
S. 31 (1) (0} confers on the District 
Magistrate the power of regulating the 
conduct and behaviour or action of per- 
sons constituting assemblies or processions 
on or along the streets whereas the second 
part confers the power of prescribing in 
the case of processions the routes by 
which, the order in which and the time 
at which the same may pass. When the 
District Magistrate has power to prescriba 
the route by which the procession may 
pass, it follows by implication that the 
District Magistrate has been clothed with 
the power of prohibiting the procession 
from taking any other route. In the in- 
stant case, by the impugned order, the 
District Magistrate has granted permis- 
sion to respondent to take out procession 


*Against judgment of Puttaswamy J, re- 
ported in (1980) 1 Kant LJ 246. 
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by the route. which he has prescribed. in 
great detail by stating the starting -point, 
several streets through which it has to 
pass and the place of ultimate destination. 
That order which has the effect of pro- 
hibiting the respondent from taking out 
procession through two streets mentioned 
by it in its application under S. 31 (1) (0) 
is well within the power conferred on 
District Magistrate by second part of the 
section of prescribing the route by which 
the procession may pass. That order is 
not passed in exercise of regulatory 
powers conferred on District Magistrate 
in first part of the section. The order 
passed by District Magistrate is legal and 
valid. (1980) 1 Kant LJ 246, Reversed. 
(Para 6) 


5S. G, Doddakalegowada, for Appel- 
lants; K. Sreedhar, for H. Subramanya 
Jois, for Respondent. 


MALIMATH, J.:— The Deputy Com- 
‘missioner and District Magistrate, the 
Superintendent of Police, Mysore District 
and the Circle Inspector of Police, Chama- 
Tajanagar have challenged in this appeal 
the order of the learned single Judge 
rendered in Writ Petition 9360 of 1979. 


2. The respondent, Sri Vidya Gana- 
pathi Mandali, Chamarajanagar, was 
planning to take out Ganapathi proces- 
sion for the purpose of immersion of Sri 
Ganapathi, on’ a particular route in 
Chamarajanagar town. The Circle In- 
spector of Police issued an endorsement 
to the respondent dated 20/21st Sept. 1978 
as per Ext. D, stating that there being 
strong objection from the residents of 
Khadakpur Mohalla in Mosque Street and 
the Harijan Colony through which the 
procession was proposed to be'taken and 
as the situation was likely to create law 
and order problem, it should approach 
the District Magistrate, Mysore, and 
secure appropriate permission under 8. 31 
(1) (o), Karnataka Police Act, 1963 (here- 
inafter referred to as the ‘Act’) before 
taking out the procession. Thereafter, the 
respondent made an application to the 
District Magistrate and the Deputy Com- 
missioner, Mysore. seeking permission 
under S. 31 (1) (o) of the Act for taking 
out Sri Vidya Ganapathi procession for 
the purpose of immersion, by the route 
‘specified in the application. The learned 
District Magistrate, by his order dated 
24th Jan., 1978 produced at Ex. G, grant- 
ed permission under S. 31 (1). (0) of the 
. Act to the respondent to take out . Sri 
-Vidya Ganapathi procession. for immer- 
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Sion and expressly specified in detail the 
route by which the procession should be. 
taken. The order further. states that so 
far as the timing of the procession is con- 
cerned, the same shall be decided after 
consultation with the local officers viz., 
Tahasildar and the police, In the pream- 
ble portion of the order, it is stated that 
the District Magistrate has made the said 
order to ensure maintenance of peace in 
Chamarajanagar Town, It is the said 
order that was challenged by the respon- 
dent in Writ Petition No. 9360 of 1979. 
The learned single Judge, by his order 
dated 29th Aug., 1979, allowed the writ 
petition and issued a writ in the nature of 
mandamus to the District Magistrate to 
permit the respondent to take out the 
procession on the streets specified by it, 
but regulating the same in accordance 
with S. 31 (1) (0) of the Act with all such 
expedition as is possible in the circum- 
stances and in any event within a period 
of three weeks from the date of receipt 
of the order. It is the said order that is 
challenged in this appeal. 


3. The learned single Judge has come 
to the conclusion that there is difference 
between the route by which the respon- 
dent proposed to take the procession and 
the route actually prescribed by the 
District Magistrate. It is not disputed that 
the route prescribed by the District 
Magistrate is substantially the same as 
the one applied for by the respondent. 
All that has been done by the District 
Magistrate is to exclude from the route 
applied for by the respondent, Khadak- 
pur Mohalla and Harijan Colony. The 
learned single Judge has taken the view 
that the District Magistrate had no com- 
petence under S. 31 (1) (o) of the Act to 
prohibit the procession from passing 
through Khadakpur Mohalla and the 
Harijan Colony. The learned single Judge 
has taken the view that the power con- 
ferred on the District Magistrate by 
S: 31 (1) (0) of the’ Act is only to regulate 
the procession and not to prohibit the 
same. The learned single Judge has taken 
the view that the District Magistrate, by 
prescribing the route in such manner as 
to exclude Khadakpur Mohalla and 
Harijan Colony, has in fact prohibited 
the respondent from taking Sri Vidya 
Ganapathi procession through Khadakpur 
Mohalla and Harijan Colony. This, ac - 
cording to the learned single Judge, the- 
District Magistrate is not empowered to 
do. O 
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4. Sri Doddakalegowda, learned Gov- 
ernment. Advocate appearing for the ap- 
‘pellants, contended that the order passed 
by the District Magistrate was well with- 
in the powers conferred on him by 8. 31 
(1) (o) of the Act and as the said power 
was exercised for the purpose of main- 
taining peace in the locality, the learned 
single Judge ought to have held that the 
District Magistrate has validly exercised 
the power conferred on him by Sec- 
tion 31 (1) (o) of the Act. 

5. The only question for consideration 
in this appeal is as to whether the Dis- 
trict Magistrate had the necessary com- 
petence while granting permission to the 
respondent to take out Sri Vidya Gana- 
pathi procession, to prohibit by implica- 
tion the respondent from taking the pro- 
cession through Khadakpur Mohalla and 
Harijan Colony. Whereas the learned 
Government Advocate contends that the 
District Magistrate had the necessary 
competence to prescribe the route in such 
a manner as to prohibit the respondent 
from taking out the procession through 
Khadakpur Mohalla and Harijan Colony, 
Sri Sridhar, learned counsel for the res- 
pendent, maintained that the District 
Magistrate does not have such a power of 
prohibiting the respondent from taking 
out the procession through Khadakpur 
Mohalla and Harijan Colony, In the light 
of the contentions urged by the parties 
both before us and before the learned 
single Judge, it is obvious that the only 
question for consideration is as to whe- 
ther the District Magistrate could have 
made the impugned order under Sec- 
tion 31 (1) (0) of the Act. 


6. It is necessary to extract the rel- 
evant portion of 5. 31 of the Act for the 
purpose of understanding the true scope 
and ambit of statutory provision in ques- 
tion which reads as follows :— 

“Section 31 (1): 

The Commissioner and the District 
Magistrate, in areas under their respec- 
‘tive charges or any part thereof, may 
make, alter or rescind orders not incon- 
sistent with this Act, for— l 


(o} regulating the conduci of ond coe 
haviour or action of persons, constituting 
assemblies and processions on or along 
the streets and prescribing in the case of 
processions, the routes by which the order 
in which and the times at which the same 
may pass; 
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It is clear from S. 31 (1) (o) of the Act 
that the District Magistrate has been 
clothed with two powers.— one of re- 
gulating and another of prescribing. The 
first part of the section entitles the Dis- 


trict Magistrate to regulate the conduct 


and behaviour or action of persons con- 
stituting assemblies and processions on or 
along the streets, The second part of 
S., 31 (1) (o) confers the power on the 
District Magistrate of prescribing in the 
case of processions the routes by which 
the order in which, and the time at which 
the same may pass. The first part of the 
section confers regulatory power, on the 
District Magistrate, whereas the second 
part confers the power of prescribing the 
routes, the order or the time in respect 
of processions.. Whereas the first part of 
the section deals with assemblies and pro- 
cessions, the second part of the section is 
confined to processions only. The Dis- 
trict Magistrate, by the second part of the 
section, has been given the power of pre- 
scribing the routes by which the proces- 
sion may pass, the power of prescribing 


-the order in which the procession may 


pass and prescribing the times at which 
the procession may pass. Let us examine 
what has been done by the District 
Magistrate in this case. If we read the 
entire order of the District Magistrate, it 
is clear that he has granted permission to 
the respondent to take out Sri Vidya 
Ganapathi procession by ihe route which 
he has prescribed in great detail. The 
order clearly indicates the starting point, 
several streets through which it has to 
pass and the place of ultimate destina- 
tion. The entire route has been clearly 
delineated in the order meaning thereby 
that the respondent has been permitted 
to take out the procession only by the 
route specified in the order. In other 
words, the respondent is prohibited from 
taking the procession by any other route. 
The respondent is, therefore, right in 
pointing out that by the impugned order, 
the respondent is prohibited by implica- 
tion from taking out the procession as 
proposed by it through Khadakpur 
Mohalla and Harijan Colony, Having 
regard to the nature of the order made 
by the District Magistrate challenged by 
the respondent, there cannot be any 
doubt that the same has been passed by 
the District Magistrate in exercise of the 
power conferred on him by the latter 
part of S. 31 (1) (0) of the Act. As already. 
stated, the latter part of ‘S. 31 (1) (o) em- 
powers the District Magistrate. to pre- 
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scribe the route by which the procession 
may pass. When the District Magistrate 
is expressly given power to prescribe the 
route by which the procession may pass, 
it follows that the District Magistrate has 
been given power to prohibit the proces- 
sion from taking a route othar than the 
cne which he has prescribed. Prohibition 
from taking out any other route than the 
igre prescribed by the District Magistrate 
clearly flows from the power given to 
the District Magistrate to prescribe the 
route by which the procession may pass. 
When the District Magistrate has power 
to preseribe the route by which the pro- 
cession may pass, it follows that by im- 
plication, the District Magistrate has been 
clothed with the power of prohibiting the 
procession from taking any other route, 
We have, therefore, no hesitation in tak- 
ing the view that the impugned order 
which has the effect of prohibiting the 
respondent from taking out the proces- 
sion through Khadakpur Mohalla and 
Harijan Colony, is well within the power 
conferred by latter part of S. 31 (1) (0) 
of the Act of prescribing the route by 
which the procession may pass. Unfor- 
tunately the attention of the learned 
single Judge was not specifically drawn to 
the power conferred on the District Magis- 
trate by the second part of S. 31 (1) (0) 
of the Act. The parties appear to have 
concentrated their attention only on the 
first part of S. 31 (1) (0) of the Act 
focused the attention of the learned 
single Judge to the question as to whe- 
ther the impugned order can be regarded 
as having been made within the power of 
regulation conferred on the District 
Magistrate by the first part ofS. 31 (1) (0) 
of the Act. As already stated, the first 
part of S. 31 (1) (o) of the Act confers the 
power of regulating the conduct and be- 
haviour or action of persons constituting 
assemblies, or processions on or along the 
streets. The power exercised by the Dis- 
trict Magistrate in this case is of prescrib- 
ing the route by which the procession 
may pass, The order is not one regulating 
the conduct, behaviour or action of per- 
sons constituting the procession. The en- 
tire judgment of the learned single Judge 
deals with the question as to whether 
the power of regulation conferred on the 
District Magistrate in the first part of 
S. 31 (1) (o) of the Act can be regarded 
as entitling the District Magistrate to 
exercise a power of prohibition. As 


already stated. that question did not arise 
fn this case as the order of the District 
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Magistrate was not passed in exercise off 
the regulatory powers conferred on him 
in the first part of S. 31 (13 (0) of the Act, 
but has been passed in exercise of Sowell 
conferred on him by the second part of 
S. 31 (1) (0) of the Act, of prescribing the 
route by which the procession may pass. 
As the learned single Judge has passed] 
the order under appeal on an erroneous) 
assumption that the order has been made} 
in exercise of the power conferred by the 
first part of S, 31 (1) (o) of the Act, and: 
as we have come to the conclusion that! 
the order has been passed in exercise of 
the power conferred on the District) 
Magistrate by the second part of S. 31i 
(1) (0) of the Act, the order of the single. 
Judge has to be set aside. We hold that, 
the order of the learned District Magis-| 
trate is legal and valid the same having 
been passed in exercise of the powers 
conferred by the second part of S. 31 (1) (0) 
of the Act of prescribing the route by 
which the procession may pass, 

For the reasons stated above, we allow 
this appeal, set aside the order of the 
learned single Judge made in Writ Peti- 
tion 9360 of 1979 (since reported in 1980 
(1) KLJ 246) and dismiss the Writ Peti- 
tion. 

In the circumstances of the case, par- 
ties to bear their respective costs in this 
appeal. 

We do not consider it a fit case to grant 
leave to appeal, 





Appeal allowed. 
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G. N. SABHAHIT, J. 


Neelawwa, Plaintiff v. Basappa 
others, Defendants. 


Regular Second Appeal No. 684 of 1978, 
D/- 7-8-1981.* 

Hindu Succession Act (30 of 1956), Sec- 
tions 6 and 23 — Co-widows’ interest in 
coparcenary property — Deceased leav- 
ing two widows, four sons and a daughter 
-~ Co-widow claiming partition and pos- 
session of her share — Held she was en- 
titled to 1/12th share and right of resi- 
dence in family house. (1969) 2 Mys LJ 
348; AIR 1973 Mys 113 held no longer 
good law in view of AIR 1978 SC 1239. 

(Para 6) 


*Against judgment and decree of Pri. 
Civil J., Hubli, D/- 19-4-1977. 
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and 


1982 Neelawwa v. 


Cases Referred: Chronological Paras 


AIR 1978 SC 1239 4 
AIR 1973 Mys 113: (1972) 2 Mys LJ 

374 i 7 
(1969) 2 Mys LJ 34 7 


K. S. Savanur, for Plaintiff, M. Rama 
Bhat, for Defendants. 

~ JUDGMENT :— Neelawwa, widow of 
Huchappa and co-widow of Basa- 
wannevva, instituted Original Suit 
No. 34 of 1974 on the file of the Munsiff, 
Kundgol, for partition and possession of 
her share. She claimed 1/6th share or 
in the alternative 1/12th share in the suit 
properties. 


2. The reason is not far to 
Huchappa left behind him two widows. 
four sons and a daughter. Therefore, she 
claimed 1/12th share. 


3. The suit was resisted by the de- 
fendants. Ultimately, the trial court 
decreed the suit for 1/84th share 
Aggrieved by the said judgment and 
decree, she went up in appeal before the 
principal Civil Judge. Hubli, in Regular 
Appeal No. 93 of 1975. The learned Civil 
Judge modified the decree and awarded 
1/72nd share in favour of the plaintiff. 
Aggrived by the same, she has come up 
in the above second appeal before: this 
Court. 

4. The learned counsel appearing for 
the appellants argued that in view of the 
decision of the Supreme Court of India 
in the case of Gurupad Khandappa 
Magdum v. Hirabai Khandappa Magdum 
(AIR 1978 SC 1239), the co-widow would 
be entitled to 1/12th share along with 
her right of residence in the family 
house. 


5. It is no doubt true that in the 
aforesaid decision of the Supreme Court 
of India, it is observed (at p. 1243 of 
AIR): 

“In order to ascertain the share of heirs 
in the property of a deceased coparcener 
it is necessary in the very nature of 
things, and as the very first step, to as- 
certain the share of the deceased in the 
coparcenary property, For, by doing that 
alone can one determine the extent of the 
claimant’s share. Explanation 1 to S. 6 
resorts to the simple expedient, undoub- 
tedly fictional, that the interest of a 
Hindu Mitakshara coparcener ‘shall be 
deemed to be’ the share in the property 
that would have been allotted to nm if 
a partition of that property had taken 
place immediately before his death, What 


seek. . 
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is therefore required to be assumed is 
that a partition had in fact taken place 
between the deceased and his coparceners 
immediately before his death. That as- 
sumption, once made, is irrevocable, In 
other words, the assumption having been 
made once for the purpose of ascertaining 
the share of the deceased in the coparce-~ 
nary property, one cannot go back on that 
assumption and ascertain the share of the 
heirs without reference to it. The assump- 
tion which the statute requires to be 
made that a partition had in fact taken 
place must permeate the entire process of 
ascertainment of the ultimate share of 
the heirs, through all its stages, To 
make the assumption at the initial stage 
for the limited purpose of ascertaining 
the share of the deceased and then to 
ignore it for calculating the quantum of 
the share of the heirs is truly to permit 
one’s imagination to boggle. All the con- 


sequences which flow from a real parti- 
tion have to be logically worked out, 


which means that the share of the heirs 
must be ascertained on the basis that they 
had separated from one another and had 
received a share in the partition which 
had taken place during the lifetime of the 
deceased... sse sss see * (Emphasis added) 


6. That being so, it is obvious that the 
share of Huchappa should be first worked 
out at 1/7th and in that the widows would 
be entitled to 1/40th share. Again, in the 
notional partition, they would get 1/7th 
share. Together, therefore, they get 1/6th 
share. The plaintiff is entitled to half of 
it, there being two widows, Therefore, 
she is entitled to 1/12th share and not 
1/72nd share as held by the Court below. 


4. In view of the aforesaid judgment 
of the Supreme Court, the earlier deci- 
sions of this Court in the case of Padma- 
vati Bai v. Rajappa Gundappa Devakath, 
(1969) 2 Mys LJ 348 and in the case M. V, 
Shivaji Rao Kore v. Rukminiyamma, 
(1972) 2 Mys LJ 374: (AIR 1973 Mys 113) 
are no longer good law, to the extent they 
eonflict with the ruling rendered by the 
Supreme Cour; as cited above, 


8. In the result, therefore, the appeal 
is allowed. It is declared that the plain- 
tiff is entitled to 1/12th share in the suit 
properties and it is further directed that 
she is entitled to separate possession of 
the same. She has also a right of residence 
in the family house till sich time as the 
brothers bring about a partition, (Vide: 
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S. 23 of the Hindu Succession Act), Draw 
u the preliminary decree accordingly. 


Appeal allowed: 
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4 N. D. VENKATESH, J. 


M. Narasimha Bhakta and another ete, 
Petitioners v. Jayanthilal Gokuldas and 
others, Respondents, 


Civil Revn. Petns. Nos, 1813 and 2220 
of 1979, D/- 5-11-1981", 

(A) Karnataka Rent Control Act (22 
of 1961), S. 50 — Revision — Court has 
power in S. 50 revision to reappreciate 
evidence and decide case finally, (1980) 
Kant LJ 347, Foll. Case law discussed. 

(Para 8) 


(B) Karnataka Rent Control Act (22 of 
£961), S. 21 (1) (h) — Requirement of 
landlord’s wife and members of his family 
is requirement of landlord himself with- 
in meaning of S. 21 (1) (h). 


The landlord’s wife and other members 
of his family were partners in a firm 
which was running its business in one of 
the non-residential premises in the build- 
ing, The landlord was not a partner in 
the firm but was in overall supervision 
of the same. The adjoining non-residen- 
tial premises in the building which were 
in occupation of the tenant were reason- 
ably and bona fide required for the ex- 
panding business of the firm. Held, the 
landlord was entitled to possession. Case 
law discussed, (Paras 21 (a) and 25) 


Cases Referred: Chronological Paras 

AIR 1980 SC 1253 8 

(1980) 2 Kant LT 347 : (1981) 1 Ren p 
409 

AIR 1979 SC 272 21 fa) 

AIR 1979 SC 1745 12, 22. 


(1979) 1 Kant LJ 129; (1979) 1 Ren CR 
466 | 18, 21 
AIR 1978 SC 1841; 1978 AU LJ 685 9 
(1978) 1 Kant LJ 201: (1978) 1 Ren CJ 
8 


540 
AIR . 1976 sc 2358 : (1977) 1 Kant LJ 1 
16 
AIR 1975 SC 1111 | 8 
(1975) 1 Kant LJ (Short Notes) 117 21 
AIR 1974 SC 1026 >`- 17 


AIR 1973 SC 2110: (1973) 3 SCR 679 16 
"Against | Order of Dist. J., Mangalore in 


C.R. P. No. 18 of 1976,. D/- 9-6-1976 and. 
178 of 1969, ee 31-1- 


in H. R. C. Nó: 
1976. l 
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M. Narasimha v. Jayanthilal Gokuldas “4 


A. I. R.. 


AIR 1971 SC 2324 9 


(1970) 2 Mys LJ 324 : 1971 Gin CJ 99 21° 
4969 Ren CR 579 : 1969 Ren CJ 702 (SC) 


8 
- (1969) 1 Mys LJ 59 : 1969 Ren CJ 107- 21 


AIR 1956 SC 354 2E 


B. K. Ramachandra Rao (in C, R. P 
No. 1813/79) and B. V. Acharya (in C. R. 
P. No. 2220/79), for Petitioners; S. G, 
Sundaraswamy for S, R. Bannurmatt, for 
Respondents. 


ORDER :— Since common questions of 
law and facts are involved in these peti- 
tions they were clubbed and heard to- 
gether. 


2. Jayantilal Gokuldas, first respon- 


-dent in C. R. P. No. 1813 of 1979 and 


respondent in C. R. P, No. 2220/79, (here- 
inafter referred to as the landlord) is the 
owner of a building known as ‘Jayant 
building’ situated in the 13th Ward of 
Mangalore Town. That building consists 
of number of shop premises. In one of 
such premises (bigger in size) a business 
concern known as ‘Adarsh’ used to carry 
on (is even now carrying on) business of 
dealing in cloth of M/s. Mafatlal Group 
of Mills. The business concern ‘Adarsh’ 
belongs to a firm, The landlord’s wife, 
daughter-in-law, and other relations are 
partners of that firm. The ist petitioner 
in C. R. P. No. 1813/79, Narasimha Bha- 
kta, is in occupation of two portions (more 
fully described in the application filed 
against him by the landlord) of Jayanth 
buildings as a tenant and is carrying on 
business in the name ‘Subbhas Trading 
Company’, He is carrying on business of 
purchasing and selling of Tobacco and 
Beedi leaves in the said premises. An- 
other shop premises of this building is 
under the occupation of Dr. Joseph 
Zakharia as a lessee. He is said to be 
running a Clinic of his in this premises, 


3. In the year 1969 the landlord filed 
three applications in the Court of the 
Munsiff, Mangalore, South Kanara Dis- 
trict, for eviction of Narasimha Bhakta, 
Dr. Joseph Zakharia and another U. S. 
Nayak. Nayak was in occupation of one 
of the adjoining premises as a lessee. The 
applications against Narasimha Bhakta 
and Dr.: Zakharia had been filed under 
Cis. (h) and (p) of sub-sec. (1) of S. 2r 


- of the Karnataka Rent Control Act; 1961 


(the Act) and were on two counts, the- 
first one being that the premises were 
reasonably and bona fide’ required by the 
landlord for occupation: by: way of- an ~ 


= additional: accommodation by: the aforesaid. _ 
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firm, ‘Adarsh’ concern; and the second 
that these two tenants had acquired 


vacant possession of suitable buildings. 
All these tenants resisted the landlord's 
claim and denied the averments made in 
the petitions filed against them. 


4, At a certain stage of the proceed- 
ing the tenant Sri Nayak surrendered 
possession of his premises having enter- 
ed into a compromise with the landlord. 

5. On his side the landlord examined 
himself (P. W. 1) and one witness (P. W. 2) 
who, at the relevant time, was said to be 
the Managing partner of the firm Adarsh, 
The tenants examined themselves. Both 
sides also relied on some documents, 


6. The learned Munsiff allowed the 
application of the landlord filed against 
Narasimha Bhakta under Cl. (p) of Sec- 
tion 21 (1) holding that he had acquired 
a suitable building, but denied the land- 
lord’s claim under Cl. (h) of S, 21 (1) stat- 
ing that his claim lacked bona fides and 
was unreasonable. The landlord’s appli- 
cation filed against Dr. Zakharia came to 
be dismissed, the Munsiff holding against 
the landlord on both the grounds. Against 
these orders two revisions came to be pre- 
ferred under S. 50 of the Act in the 
Court of the District Judge, Mangalore — 
ene by the landlord against the order of 
the Munsiff dismissing his application 
against Dr, Zakharia (C. R. P. No. 76 of 
1975) and’ another by Narasimha Bhakta 
(C. R. P. No. 18 of 1976) against the order 
of the Munsiff allowing the landlord’s 
claim under Cl. (p) of S. 21 (1). The Dis- 
rict Judge allowed the landlord’s revision 
against Dr. Zakharia in toto and dismissed 
Narasimha Bhakta’s revision. It is these 
two orders that are being challenged in 
the two revisions preferred under S. 115 
ef the Civil P. C. 


T. Considerable arguments were ad- 
vanced by the learned Counsel as to the 
scope of a revision before the District 
Judge under S. 50 of the Act and of a 
revision in this Court under S. 115 of the 
Code. Learned counsel for the tenants 
submitted that the Dist. Judge has ex- 
ceeded the revisional powers conferred on 
him under S, 50 of the Act and, therefore, 
his findings were vitiated. Learned Coun- 
sel appearing for the landlord on the 


other hand, argued that S. 50 of the Act. 


cannot be equated with S. 115 of the 
Code and the revisional power of this 
Court under S. 115 is much more limited 
and circumscribed than the revisional 


1982, Karnataka/9 V G—27 E 


M. Narasimha v. Jayanthilal G 


Kant. 129 


powers conferred under S. 50 of the Act, 
In support of their contention re, the 
ambit and scope of S, 50 of the Act Coun- 
sel for the tenants placed strong reliance 
on two decisions of the Supreme Court 
and one of this Court, S. 50 of the Act 
consists of three sub-sections, Sub-s, (1) 
confers revisional powers on the High 
Court against orders passed in the rent 
control original proceedings commenced 
in the Courts of the Civil Judges. Sub- 
section (2) confers revisional powers on 
the District Judges against orders in rent 
control proceedings initiated in the Courts 
of Munsiffs, Jurisdiction to try rent con- 
frol cases are conferred, by separate noti- 
fication issued in this connection, both on 
Courts of Munsiffs and also on Courts of 
Civil Judges and Judges of the Small 
Cause Courts, Re. the ambit and scope of 
revisional powers both these sub-sections 
are, in terms, similar. 

8. In Dattonpant Gopalvarao Devakate 
v. Vittal Rao Marutirao, AIR 1975 SC 11il 
the Supreme Court observes that: 

“Though the power conferred on the 
High Court under S. 50 is not as narrow 
as the revisional power of the High Court 


Gokuldas 


under S, 115 of the Code of Civil Pro- - 


cedure it is not wide enough to make the 
High Court a Second Court of first ap- 
peal.” 

In Ramachandra Setty v. Rajalakshmi, 
(1978) 1 Kant LJ 201 this Court has ob- 
served that: 

“Under S. 50 of the Act the High 
Court will not be justified to scrutinisa 
the evidence and assess the probative 
value as if sitting in appeal over the judg- 
ment of the trial Judge”, 


In Sri Raja Lakshmi Dyeing Works v. 
Rangaswamy Chettiar AIR 1980 SC 1253, 
one of the decisions relied upon by tha 
learned counsel for the tenants, the Sup- 
reme Court was dealing with the scope of 
S. 25 of the Tamil Nadu Buildings (Leasa 
and Rent Control) Act. While construing 
the said provision, which appears to be 
analogous in terms to sub-sections (1) and 
(2) of S. 50 of the Act, the Supreme Court 
observes that (at p. 1255): 

“Despite the wide language employed 
in 5. 25, the High Court quite obviously 
should not interfere with findings of 
fact merely because it does not agree with 
the finding of the subordinate authority”. 
The Court has further observed tha; the 
“power on the High Court under Sec- 
tion 25 was essentially a power of supers 
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intendence”, The learned Counsel for the 
landlord, on the other hand, argued that 
the decision of the Supreme Court deal- 
ing with S. 50 of the Act should be pre- 
ferred to the decision in Raja Lakshmi 
Dyeing Works case wherein the provision 
dealt with was provision not of ‘the Act’ 
but of the Tamil Nadu Act. He argued 
that in construing a provision of an enact- 
ment Courts normally take into considera- 
tion a total view of the Act, the intention 
of the legislature in making that law and 
the object it had to achieve and such 
other factors and therefore, it would be 
more appropriate, in the circumstances, 
to follow the decision of the Supreme 
Court directly dealing with the ambit and 
scope of S, 50 of the Act rather than the 
ratio enunciated in Sri Raja Lakshmi 
Dyeing Works case. In this connection I 
am inclined to agree with the Counsel for 
the landlord. I have already referred to 
Dattopant’s case. In an earlier decision 
In Central Tobacco Company, Bangalore 
v. Chandra Prakash, 1969 Ren CR 579, 
Construing S. 50 before its amendment, 
the Supreme Court has observed that the 
revisional powers conferred therein were 
.f couched in very wide terms”. After con- 
sidering the various rulings touching this 
matter both of the Supreme Court and 
also of this Court, it is observed by this 
Court in M. K. Narayanappa v. Geetha 
Stores (1980) 2 Kant LJ 347, that “exer- 
cising its revisional powers under S, 50 
of the Act it is open to the High Court 
to reappreciate the evidence and decide 
the case finally”. Of the decisions refer- 
red to in Narayanappa’s case the 
decisions of the Supreme Court touching 
this matter and referred to above were 
also considered. In the circumstances, it 
is not possible to agree with the learned 
counsel for the tenants that the District 
Judge has exceeded his jurisdiction in 
dealing with the revisions referred to 
above. 


9. At the same time it may be noted 
that there is no doubt that the powers of 
revision conferred under S. 115 of the 
Code on this Court are very much limit- 
ed, Dealing with S, 48 of U. P. Consolida- 
tion of Holdings Act (before amendment), 
which is in pari materia with S. 115 of the 
Code, the Supreme Court observes in 
Sher Singh v. Joint Director of Con- 
solidation, ATR 1978SC 1341 as follows: 

“As the above section is in pari mate- 
ria with S. 115 of the Civil P. C., it will 
be profitable to ascertain the scope of the 
revisional jurisdiction of the High Court, 
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I is now well settled that the revisional 
Jurisdiction of the High Court is confin- 
ed to cases of illegal or irregular exer~ 
cise or non-exercise or illegal assumption 
of the jurisdiction by the sub-ordinate 
Courts. If a subordinate Court is found 
to possess the jurisdiction tc decide a 
matter, it cannot be said to exercise if 
illegally or with material irregularity 
even if it decides the matter wrongly, In 
other words, it is not open to the High 
Court while exercising its jurisdiction 
under S. 115 of the Civil P. C, to correct 
errors of fact howsoever gross or even 
errors of law unless the errors have rela- 
tion to the jurisdiction of the Court to 
try the dispute itself’. (para 6), 


_ “The position that emerges from thesa 
decisions is that S. 115 of the Civil P. G 
empowers the High Court to satisfy it- 
self on three matters (a) that the order 
of the subordinate Court is within its 
jurisdiction; (b) that the case is one in 
which the Court ought to have exercised 
jurisdiction; or (e) that in exercising 
jurisdiction the Court has not acted il- 
legally, that is, in breach of some provi- 
sions of law. or with material irregularity 
by committing some error of procedure 
in the course of the trial which is mate- 
rial in that it may have affected the ulti- 
mate decision. And if the High Court is 
satisfied that there is no error in regard 
to any of these three matters, it has not 
power to interfere merely because it dif- 
fers from the conclusions of the subordi- 
nate Court on questions of fact or law. 
A distinction must be drawn between the 
errors committed by- subordinate Courts 
in deciding questions of law which have 
relation to or are concerned with, ques- 
tions of jurisdiction of the said Courts, 
and errors of law which have no such 
relation or connection. An erroneous deci- 
sion on a question of fact or of law 
reached by the subordinate Court which 
has no relation to question of jurisdic- 
tion of that Court, cannot be corrected by 
the High Court under S. 115”. (para-13), 


In an earlier decision— D. L. F. Hous- 
ing and Construction Co. (P.) Ltd. v. 
Sarup Singh, AIR 1971 SC 2324 the 
Supreme Court observes as follows: 


“While exercising the jurisdiction 
under S. 115, it is not competent to the 
High Court to correct errors of fact how- 
ever gross or even errors of law unless 
the said errors have retation to the 
jurisdiction of the Court to try the dis- 
pute itself. the words “ilegally’ and ‘with 


1982 


material irregularity’ as used in CL (e) 
do not cover either errors of fact or of 
law: they do not refer to the decision 
arrived at but merely to the manner in 
which it is reached, The errors contem- 
plated by this clause may relate either to 
breach of some provision of law or to 
material defects of procedure affecting 
the ultimate decision, and not to errors 
either of fact or of law, after the pres- 
cribed formalities have been complied 
with”. (Head Note: Para-8) 


10. While dealing with these two revi- 
sions we are required to keep in view the 
law laid down by the Supreme Court as 
to the Scope of the revisional powers of 
this Court under S. 115 of the Code. It 
may be noted that the premises that was 
under the occupation of Sri Nayak and 
the premises in the occupation of 
Dr. Zakaria and Narasimha Bhakta ad- 
join each other to the right side of the 


premises under the occupation of the 
firm “Adarsh”. 
1i. While dealing with Narasimha 


Bhakta’s case the learned District Judge 
found another ground to dismiss his revi- 
sion, it being that the premises was a 
non-residential one; had been taken on 
lease by Narasimha Bhakta’s father, and 
that, after his death, Narasimha Bhakta 
cannot claim to have inherited or succeed- 
ed to the lessees’ interest his father had 
in the premises in question. Having re- 
gard to the facts and circumstances of 
the case the learned District Judge should 
not have considered this ground at all 
The facts bear out that the landlord had 
accepted Narasimha Bhakta as his tenant 
subsequent to the death of Narasimha 
Bhakta’s father. 


12. In Narasimha Bhakta’s case the 
learned District Judge formulated four 
points for his decision, the first one touch- 
ing the landlord’s claim that the premises 
were reasonably and bona fide required 
for the use of the Adarsh textile business, 
the second one on the question of com- 
parative hardship, the third one on the 
claim of the landlord that the tenant had 
acquired a suitable building, and the 
fourth point was on the validity of the 
notice terminating the leases, In view of 
the decision of the Supreme Court in V. 
Dhanapal Chettiar v. Yesodalamal, AIR 
1979 SC 1745, the last point formulated 
by the District Judge is not required to 
be gone into. On the three earlier points 
formulated by him his findings are in 
favour of the landlord. - 
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13. In Dr, Zakaria’s case the District 
Judge formulated three points, the first 
one concerning the claim of the landlord 
under Cl, (h} of S., 21 (1) of the Act, the 
2nd one on the question of comparative 
hardship and the third one as to his claim 
that the tenant has acquired alternative 
suitable accommodation. Here also the 
findings have gone in favour of the land- 
lord, 


14, While attacking the findings of 
the District Judge on the first point what 
was argued by the learned counsel for 
the tenants was that the requirement 
of the business of the firm, assuming is 
genuine, should not have been taken as 
the requirement of the landlord within 
the meaning of S. 21 (1) (h) of the Act, 
S. 21 (1) (h) and (p) read as follows : 


“21. Protection of Tenants against 
eviction— (1) Notwithstanding anything 
to the contrary contained in any other 
law or contract, no order or decree for 
the recovery of possession of any premi- 
ses shall be made by any Court or other 
authority in favour of the landlord 
against the tenant : 


Provided that the Court may on an ap- 
plication made to it, make an order for 
the recovery of possession of a premises 
on one or more of the following grounds 
only, namely :— 

(2) MOB) acinus. caireus: sen nae eaves e a aa 

(h) that the premises are reasonably 
and bona fide required by the landlord 
for occupation by himself or any person 
for whose benefit the premises are held 
or where the landlord is a trustee of a 
public charitable trust, that the premises 
are required for occupation for the pur- 
poses of the trust: or 


(i) to (0) sesse ave ate: seetoaaeate TERE E 


(p) that the tenant whether before or 
after the coming into operation of this 
part has built, or acquired vacant posses- 


sion of, or been allotted, a suitable 
building”, 
15. In support of their contention that 


the requirement of the firm’s business 
would not, in the instant case, be the re- 
quirements of the landlord, the learned 
counsel appearing for the tenant placed 
reliance on some of the decisions of the 
Supreme Court and of this Court, As is 
clear from the narration of the facts 
made above the  landlord’s case is that 
his wife, daughter-in-law, and other 
members of the family and relations are 
partners of the firm which is carrying on 
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the textile business; that that business 
has been expanding over the years; that 
1€ requires additional accommodation; 
and that to provide additional accommoda- 
tion to the said concern he requires 
possession of these premises, Admittedly 
the landlord is not a partner in the firm. 
We have to keep these facts in the back- 
ground while appreciating the claim of 
the Iandlord, scope of Cl, (h) of the Act 
and the ratio of the various decisions re- 
lied upon by the learned counsel on 
either side. 

16. In Shantilal Thakordas v. Chiman- 
fal Maganlal, (1977) 1 Kant LJ 1: (AIR 
1976 SC 2358) the landlord was a partner 
of a firm. He claimed possession of the 
premises on the ground that the same was 
required for the use of the firm of which 
he was a partner. He died in the mean- 
while. A new partnership came to be con- 
stituted, Though it consisted of some of 
his legal representatives, it did not :n- 
elude his wife. and one of his minor 
sons was not admitted to the benefits of 
the firm. The Supreme Court did not 
specifically lay down that the landlord’s 
claim for possession of the. premises for 
the use of a firm of which he was a 
partner would be his requirement with- 
in the meaning of S. 13 (1) (g) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. It denied the 
elaim mainly on the ground that iñ the 
new partnership a minor son of the land- 
lord, who, perhaps, along with others 
succeeded to the landlord’s interest (in- 
cluding the landlord’s interest in the 
premises in question), had not been ad- 
mitted to the benefits of that firm, The 
Court, while construing S. 13 (1) (g) of 
‘the Bombay Act referred to above, also 
held that married daughters and children 
of the deceased daughter would be mem- 
bers of the family whose requirement 
would be the requirement of the land- 
Terd within the meaning of that provi- 
sion. The observation of the Supreme 
Court may be noted : 


“Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, S. 13 (1) 
{g)— Requirement of. occupation by 
Iandlord himself — Continuation by Lrs 
Karnataka Rent Control Act, 1961, 5. ZI 


(1) (h). 


Tf the law permitted eviction of a 
tenant for the requirement of the land- 
ford for occupation as residence for him- 
self and members of his family, the re- 
quirement is both of the landlord and the 
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members of his family, On his. death the 
right to sue survives to the members of 
the family of the deceased landlord, (1973) 
st arte 679 « (ATR 1973 SC 2110), Over- 
r : 


_ Married daughters and children of a 
deceased daughter would be members of 
the family, 


Quaere e Whether the requirement of 
the premises by the landlord for occupa- 
tion by the partnership firm in which he 
is a partner will be tantamount to occupa- 
tion by himself. i. e., the landlord? 

Assuming that the requirement of the 
premises for the use of a partnership firm 
by the landlord in which he is a partner, 
is covered by the statute, where on the 
death of the landlord, a new partnership 
was constituted in which a minor son of 
the landlord had not been admitted to the 
benefits of the partnership, it cannot be 
held to be a requirement of the minor 
son”. (Head Note) 


17. In D. N. Sanghavi and Sons v 
Ambalal Tribuvan Das, ATR 1974 SC 1026, 
the Supreme Court was dealing with a 
case arising under S. 12 (1) (£) of the 
Madhya Pradesh Accommodation Control 
Act, 1961. Therein the Court has observ- 
ed that “the landlord cannot claim 
possession of a leased premises on the 
ground that he required to accommodate 
his partnership business.” The Court has 
further observed at paras 9, 10 and 11 as 
follows : 


“Therefore in a suit for ejectment on 
the ground of need for continuing ‘his 
business’ it is necessary for the landlord 
to prove that the accommodation is 
needed directly and substantially for his 
occupation for the purpose of continuing 
or starting his business, (Para-9). 


Held on facts that merely because the 
landlord required the accommodation for 
his partnership business did not fulfil the 
conditions of S. 12 (1) (£). If the deed of 
partnership, which had not been, produc- 
ed, had excluded him expressly or impli- 
edly from the management of firm’s busi- 
ness and had made him a sleeping part- 
ner, it could not be said that the ac- 
commodation was needed directly and 
substantially for his occupation by way 
of business”, (Paras 10, 11) (Head-Note), 


38. In Shivayogappa Tambake v, 
Seethabai, (1979) 1 Kant LJ 129, a Divi- 


sion* Bench of this Court, after consider- 


ing the ratio laid down by the Supreme 
Court in both the above cited cases: and 
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approving an earlier decision of 
Court, observed as follows : 


“A landlord can seek eviction of the 
tenant under S. 21 (1) (h) from his non- 
residential premises, if such premises are 
required for business of the firm of which 
he is a partner, 


But if the landlord is merely a sleep- 
ing partner of the firm, then he cannot 
seek eviction of the tenant for the re- 
quirement of the firm”. (Head Note) 


19. It may be noted that the facts in 
all the aforesaid cases are somewhat dif- 
ferent from the facts of the case on hand, 
In the instant case admittedly the land- 
ford is not a partner. Therefore, i; may 
be necessary for us to find out as to who 
are all the partners of the firm and how 
they are related to.the landlord before 
examining the further questions that may 
arise for consideration in this connection, 


this 


20. In his evidence the landlord 
{P, W. 1) says like this : 
“There is a firm by name ‘Adarsh’ 


which is being run by my wife, daughter- 
in-law as partners along with brother's 
wife and my brother’s wife and others”, 
He further says ;: 

“Adarsh Brothers is a registered firm. 
Te was started in 1965-66. It has seven 
partners, One of the partners is my wife 
Lalitha Bai. Another partner is the 
widow of Vanmalidas by name Pushpa- 
vathi, , Damyanthi, Manoharlal cousin’s 
wife is also a partner. Another partner 
is Arvind Kumar, my brother Vanmali- 
das’s son, Another partner is Prafulla 
Pravinchand’s wife, that is my brother 
Vanmalidas’s daughter-in-law. My 
daughter-in-law Jyothi is also a partner. 
My nephew Sureshchandra Dwarkadas is 
also a partner”, 

Then he says : 

“The firm of Adarsh is not a tenant under 
me, It has been given to the firm free of 
rent. There has been no agreement be- 
tween the firm of Adarsh and myself. I 
am also going to examine Sureshchandra 
Dwarkadas as a witness in the case. He is 
also a partner of the firm Adarsh. He is a 
nephew of mine”, 

Then, in the end, in his evidence given 
on 21-8-1973 he says 5 

“I supervise overall 
Adarsh”, 
Sureschandra Dwarkadas, nephew of 
the landlord and said f be the managing 
partner of the firm gave evidence as 
P.-W. 2. He has stated that the landlord 


management of 
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was his grand uncle (his father’s uncle) 
and that they have not been paying any 
rent to the: landlord for’ occupying a por- 
tion of this building. 


21. This close inter se relationship 
amongst the members of that firm and 
also between the partners of that firm 
and the owner of the building is not in 
dispute, It is also clear that though the 
building stands in the name of the land- 
lord the firm is carrying on its business 
in a portion of this very building without 
paying any rent. Besides, there is evid- 
ence to the effect that the landlord’s wife, 
daughter-in-law, nephew and other 
members are partners of the firm. The 
landlord has also stated that he is in over- 
all supervision of the business of this 
firm. Though he is net shown as a part- 
ner in the firm, it cannot be denied that 
he does have real interest in the busi- 
ness of this firm and exercises consider- 
able control over its affairs. Regard be- 
ing had to this fact, if he seeks the pre- 
mises and makes out a case that the need 
of the business recguired this additional 
accommodation, can it not be said that 
that requirement would be the require 
ment of the landlord himself within the 
meaning of S. 21 (1) (h) of the Act? In 
Shivayogappa Tambake’s case, ((1979) 1 
Kant LJ 129) this Court has already held 
that though a sleeping partner of a firm 
is not entitled to recover possession of a 
premises standing in his name for the use 
of that firm “an active partner and (who) 
engaged in the business of the 
firm” will be entitled, provided he esta- 
blishes the bona fide nature and reason- 
ableness of the claim. In that case the 
ratio of the decision of this Court in CRP 
No. 1678/73 that “a landlord can obtain 


‘eviction of the tenant from his premises 


en the ground that his firm needs the 
same for its own business” is approved 
(See (1975) 1 Kant LJ (Short Notes) 117). 
These views emanate from the principle 
that the firm is not a separate entity or 
person in law “but is merely an assoela- 
tion of individuals” and that “the firm 
name is only a collective name of those 
individuals who constitute the firm” as 
observed by the Supreme Court in Duli- 
chand Lakshminarayan v. Commr. of n- 
come-tax, Nagpur, AIR 1956 SC 354, 
Viewed in this way can it be denied that 
the need of the firm is not of that of its 
partners who are none other than the 
wife, daughter-in-law, and cousins — 
members of the family — of the landlord 
bimself, While considering the scope of 
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5. 21 (1) (h), in several of its decisions, 
this Court has taken the view that m ap- 
propriate cases the need of the landlord 
extends to the need of his or her, wife or 
husband, as the case may be, and also 
the children and dependents. I may note 
these observations in K. Govindarajulu 
v. Savithramma, (1969) 1 Mys LJ 59. 


“The requirement that is contemplated 
in 5. 21 (1) (h) of the Act is not merely 
the requirement of the landlord or the 
landlady, but also the wife or the 
husband as the case may be and also the 
children and dependants. Thus, a land- 
lady can claim ‘possession of the leased 
premises for her husband (a retired doc- 
tor) and her daughter {a doctor) who 
were living with her, to run a nursing 
home”. {Head Note). 


Govindarajulu‘s case was followed in Go- 
pal v. Kuppuswamy, (1970) 2 Mys LJ 324. 
There is also no reason to construe that 
the wife and children, in a case like this, 
should be economically dependent on the 
husband or father as the case may be. 
Further, it was argued by the learned 
counsel for the tenants that a distinction 
is required to be drawn between residen- 
tial accommodation of the members of 
the family and non-residential accom- 
modation as in this case. I do not think 
that any such distinction can be drawn. 
The need for additional accommodation 
would be the need either in the case of 
residential or non-residential accommoda- 
tion. In one case need is shelter and in 
the other of sustenance and livelihood. 


2i({a). The requirement and need ofthe 
landlord’s wife and daughter-in-law, 
members of his own family, has to be 


construed, within the meaning of Cl, (h) 
of S. 21 {1) of the Act, as the require- 
ment of the landlord himself. In Mst. 
Bega Begum v. Abdul Ahad Khan, AIR 
1979 SC 272, the Supreme Court was 
considering the case of a landlord arising 
under the Jammu & Kashmir Houses and 
Shops Rent Control Act (34 of 1966) for 
self-occupation of a non-residential pre- 
mises. Under S. 11 (I) (h) of that Act 
the landlord had to prove that the pre- 
mises was required by him “for his own 
. occupation or for the occupation of any 
person for whose benefit the house or 
shop is held”. While examining ‘the 
scope of this clause the Court observes at 
para-16 (in the end) that “the section is 
wide enough to include the necessity of 
not only the landlord but also of the per- 
sons who are living with him as members 
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of the same family”. In the Karnataka 
Act in Cl (h) the landlord has to show 
that he requires the building “for occupa- 
tion by himself or any person for whose 
benefit the premises is-held or where the 
landlord is a trustee of a public charit- 
able trust, that the premises is required 
for occupation for the purposes of the 
trust”. If in the Jammu & Kashmir Act 
it is “for his own occupation”, under the 
Karnataka Act it is “for occupation by 
himself”. The distinction, if any, in the 
words used can make no difference, They 
are almost analogous in terms. 


2i(b). At the same time we need not 
forget that while examining such needs 
the bona fide nature of the claim 
and the reasonableness of the same will 
have to be kept in view. They should be 
considered with the same care and cau- 
tien as in the case of owner’s personal 
claim. 


22. After examining the facts and 
circumstances of the case before him the 
learned District Judge, in the two revi- 
sions referred to above, has come to the 
conclusion that the evidence had con- 
clusively proved that the business of the 
firm ‘Adarsh’ needed additional accom- 
modation for keeping more stocks, dis- 
playing the goods, and catering to the 
needs of the customers. It may not be 
appropriate for this Court to go behind 
that finding while examining the matter 
So also 
on the question of comparative hardship. 
The finding of the learned District Judge 
is that in case the request of the landlord 
for self-oceupation of these premises 1s 
not allowed he would be put to greater 
hardship than the tenants if his claim is 
allowed. The District Judge has taken 
into consideration while examining this 
aspect, the evidence placed by both the 
sides including the financial and econo- 
mic status of these tenants. They are 
not poor and helpless people. One is a 
Medical Practitioner of repute and the 
ether (Narasimha Bhakta) is. a fairly big 
trader having his interest in several 
businesses. While examining the needs 
of the landlord in a case like this a total 
view of all these facts is required to be 
taken note of while examining the: aims 
and objects of several Rent Control Laws 
im operation in different States the 
Supreme Court observes in v. Dhanapal 
Chettiar’s (AIR 1979 SC 1745) (at para-13) 
as follews, 
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“It should be remembered, as we have 
said above, that the field of freedom of 
contract was encroached upon to a very 


large extent by the State Benf Acts. The. 


encroachment was not entirely and wholly 
one-sided. Some encroachment was em- 
visaged. in the interest of the landlord 
also and equity of justice demanded a 
fair play on the part of the legislature 
not fo completely ignore the helpless 
situation of many landlords who are aiso, 
compared to big tenants, sometimes 
weaker sections of the society”, 


The observations of the Supreme Court 
referred to above are taken note of nat. 
fo say that the landlord is poorer than 
the tenants but fo emphasise the need’ to 
take into consideration the economic 
status of the tenants alse while examin- 
ing the claim of the landlord for self- 
occupation of the premises. 

23. Re, the claim of the landlord under 
Cl. (p) of Section 21 (1) of the Act the 
finding of the District Judge is that the 
tenants do have suitable alternative ae- 
commodation. It is pessible, if a closer 
scrutiny of evidence from a different 
angle is made one can persuade oneself, 
to fake a different view from the one 
taken by the learned District Judge in 
this respect. But, sitting in revision 
under S. 115 of the Code, £ feel that it 
may not be appropriate to do so. While 
examining the need of the landlord the 
District Judge has taken the view that he 
deserves the premises involved im both 
these petitions for the purpose for which 
he wants. In view of this finding the 
question of partial eviction. is not consi~ 
dered. Besides this, in the light of my 
approval of the findings of the District. 
Judge on the claim of the landlord under 
CE (pj, this question does not arise af 
all. 

24. Thus, after examining all aspects 
of the matter, I am of the view that these 
are not fit cases for interference by this 
Court, 

25. Therefore, both these revision. peti- 
tions are dismissed. The tenants are 
granted time till the end. of January, 1982 
to vacate and hand over vacant possessiom: 
of the premises in their respective occupa- 
ion to the Iandlord. 

26. Parties are directed to bear their 


own costs, 
Petitions: dismissed. 
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G. N. SABHAHIT AND 
S. G. DODDAKALEGOWDA, JJ. 


Mrs, Sudershan. Boury and ete, Appel- 
lants. v. The Director of Enforcenrent, 
New Delhi, Respondent. 


Misc.. First Appeal Nos. 166 and 181 of 
1979, D/- 25-9-1987. $ 


Foreign Exchange Peguletion Act (46 cf 
1973), Ss. 50 and 54 -— Authority coul? 
impose a penalty less than the maximum 
— Exercise of discretion in imposing 
penalty involves question of faw — Appeal 
to High Court u/s. 54 is maintainable.. 


Section 50 fixing maximum penalty for 
contravening: the provisions ete, stated 
thereim implied thay the Authority could 
impose: amy penalty Tess than that. But 
the diseretiom should be exercised in a 
judicial manner. Matters. concerning the 
quantum of penalty and! the exercise of 
the discretion by the authority would in- 
volve questions of Taw and! hence an ap- 
peal under Si 5£ to the High Court would 
be maintainable. Im this case the first ap- 
pellant borm im Kenya was forced to leave 
that country for permanent residence in 
India. He was: working for gain in Nairobi 
for nearly fifty years and had’ bank -ac- 
counts jointly with his wife and in 
England he was: subscribing to a life 
insurance policy. The Deputy Director of 
Enforeement found the couple guilty of 
contravention of Ss. 4 (I) and 9 of the 
Foreign Exchange Regulation Act 1947 
and Ss. 8 (1) and 14 of the Foreign Ex- 
change Regulation Aci 1973 and fined the: 
husband at Rs. 6,925/- and the wife at 
Rs. 4,025/-. On appeal the Member of the 
Beard observing’ that the transactions did 
not. smack of any money spinning’ ad- 
venture or compensatory payments reduc- 
edi the penalty to Rs. 4,000/- and, Rupees 
2,000/- respectively.. Am appeal. therefrom 
under S. 54 of the 1973 Act was: enter- 
tained by the High Court: since the matter 
involved a question of law and if: was 
held. that: in view af the finding by the 
authorities that the appellants had: no 
mala fide intentions a peralty of. Ruppes 
2,000/- and Rs. 1,000/~ respectively would: 
meet the ends of justice ATR. 1974 SC 3 
and ATR. 1964 SC 114), Fol (Paras: 5 & 7) 
Cases Referred : Chronological Paras 
AIR 1974 SC 35: 1974 Cr. LE 153 5, 
AIR 1964 SC 1140 - L964 (2), Cri LF 234 & 
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K. & D., Karanth, for Appellants; 
K. Shivashankar Bnat, Central Govt, Sr, 
Standing Counsel, for Respondent, 


SABHAHIT, J.:— These two appeals 
are directed against the common order 
dated 18-10-78, passed by the Foreign Ex- 
change Regulation Appellate Board, in 
appeal Nos. 1464/1977 and 142/1978, on its 
file, reducing the penalty against the 
husband from Rs.  6,925/- to Rs, 4,000/- 
and against the wife from Rs, 4,025/- to 
Rs. 2,000/-, i 


2. Kulbhushan Boury was born in 
Kenya and was carrying on business in 
that country which he had fo abandon in 
1970 due to political upheaval. Though a 
holder of British passport and a person 
residing and working for gain in Nairobi 
for a near half century, his business 
licence was not renewed by the Kenya 
Government and he along with his family 
landed in India for consideration of per- 
manent residence. Kulbhushan Boury 
and Smt. Sudershan Boury were having 
joint bank accounts and in England sub- 
scribing to a life insurance policy, Deputy 
Director of Enforcement, Madras, after 
holding adjudication proceedings found 
both of them guilty of contravention of 
Ss. 4 (1) and 9 of Foreign Exchange Re- 
gfulation Act 1947 and Ss. 8 (1) and 14 of 
the Foreign Exchange Regulation Act 1973 
and imposed penalty on Kulbhushan 
Boury, at Rs. 6,925/- and against his wife 
Smt. Sudershan Boury at Rs. 4,025/-. 
Aggrieved by the said orders, they went 
up in appeals before the Board in appeal 
Nos. 1464/1977 and 142/1978. In the ap- 
peals which were heard together by the 
Member of the Board, the learned Mem- 
ber has observed : 

“The transactions do not smack of com- 
pensatory payments or any other money 
Spinning adventure and hence ‘in terro- 
rem’ outlook towards penalty is not call- 
ed for in this case and I find that ends 
of justice would be met by reducing the 
penalty on Shri Kulbhushan Boury from 
Rs. 6925/- to 4,000/- and on Smt. Suder- 


shan Boury from Rs, 4,025/- to Rupees 


2,000/-.” 

Aggrieved by the quantum of penalty 
levied in the two cases the above appeals 
are instituted by Kulbhushan Boury and 
Smt. Sudershan Boury, before this Court. 


3. Learned 
Karanth, submitted that 


Director of Enforcement, Madras and 


Board having found that the transactions: 
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were not aimed at money spinning and 
as such a deterrent attitude was not 
hecessary, have still imposed rather 
heavy penalties and hence he submitted 
before us that the penalty should be re- 
duced, As against that Sri Shivashankar 
Bhat, fearned Senior Standing Counsel 
for Central Government, submitted that 
no appeal could be instituted before this 
Court, unless a question of law was in- 
volved and there was no question of law 
as such involved in these appeals and 
therefore the appeals were not maintain- 
able. He further submitted that the 
penalties imposed could not be consider- 
ed as heavy, 


4. The points, therefore, that arise for 
our consideration in these appeals are 3 

(1) Whether the appeals are maintain; 
able? 

(2) Whether the penalties require to ba 
reduced? 


5. It is no doubt true that S. 54 of the 
Foreign Exchange Regulation Act 1973 
reads : 


“An appeal shall lie to the High Court 
only on question of law from any deci- 
sion or order of the appellate Board under 
sub-sec, (3) or (4) of S. 52 (4) of tha 
Act”, 
section 50 of the Foreign Exchange Regu- 
lation Act, 1973 speaks of penalties. Iti 
reads 3 


“If any person contravenes any of the 
provisions of this Act (other than S. 13, 
Ci. (a) of sub-sec. (1) of S. 18 and Cl (a) 
of sub-sec. (1) of S. 19 or of any rule, 
direction or order made thereunder, he 
shall be liable to such penalty not exceed- 
ing five times the amount or value involv- 
ed in any such contravention or five 
thousand rupees, whichever is more, as 
may be adjudged by the Director of En- 
forcement not below the rank of an As- 
sistant Director of Enforcement special- 


‘ly empowered in this behalf by order of 


fhe Central Government (in either case 
hereinafter referred to as the adjudicat- . 
ing officer” 


Thus, Sec. 50 speaks of maximum penalty _ 
to be levied. That being five times the ' 
amount or value involved in any such 
contravention or 5,000/- whichever is 
more. When the section speaks of tha 


_, maximum penalty, it is obvious that the 
counsel Sri K. R. D. 
both, Deputy . 


authority’ has the discretion to impose 
any fine less than that also. This discre- 
tion which is conferred. on the authority 


- by the section has to-be exercised in &a 
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judicial manner and the exercise of such 
iscretion is a question of law and it is 
needless for us to point out that the 
upreme Court of India has been at pains 
to point out in recent years that sentenc- 
ing is an important branch of law 
and that it is a complex process involv- 
ing intricate questions of facts and law. 
That being so, we are satisfied that the 
present appeals where the quantum of 
penalty and exercise of judicial discre- 
ion are concerned involve questions of 
law and as such the appeals are enter- 
tainable by this Court (vide Ramnaresh 
Pandey v. State of M. P. , AIR 1974 SC 
35; Indo-China Steam Navigation Com- 
pany Ltd., v. Jusjit Singh, AIR 1964 SC 
|1140, at page 1153), 


6. Adverting to the next aspect, as 
stated above, while inquiring into the 
facts both Deputy Director of Enforce- 
ment as well as the learned Member of 
the Board have concurrently agreed that 
there are no mala fide intentions in these 
transactions and they do not represent 
any money spinning adventure, as such 
a liberal and sympathetic view has to be 
taken. Having said so, the learned Mem- 
ber of the Board has reduced the penalty 
from Rs. 6;925/- to Rs. 4,000/- against the 
kusband and Rs. 4025/- to 2,000/- in the 
case of the wife Smt. Sudershan Boury. 


T. The learned counsel for the appel- 
jants submitted before us that if really a 
liberal and sympathetic view were to be 
taken, the Board should have and could 
have reduced the penalties having regard 
to the quantum involved in the case. We 
are persuaded to agree with the submis- 
sion so made, We feel it just and proper 
te reduce the penalty of Rs. 4,000/- levi- 
ed by the Member of the Board against 
Sri Kulbhushan Boury to Rs. 2,000/- and 
So far as his wife is concerned as she had 
personally no role to play in the affair, 
we deem it just and proper to reduce the 
fine against her from Rs. 2,000/- to Rup- 
ees 1,000/-. 


8. In the result, the appeals are part- 


Iy allowed. Kulbhushan Boury shall pay 


penalty of Rs. 2,000/- and his wife Smt. 
Sudershan Boury shall pay Rs. 1,000/- as, 
penalty. No costs of these appeals. 


_. Appeals partly allowed. 
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K. 5. PUTTASWAMY, J, 


J. Hiralal, Petitioner v, Corporation of 
the City of Bangalore and others, Re- 
spondents, 


Writ Petn, No, 5228 of 1981, D/- 12-8- 
1981, 


(A) Constitution of India, Art. 226 — 
Question of fact — Finding of Civil Court 
in interlocutory application, that peti- 
tioner was not in occupation of suit pre- 
mises belonging to respondent, affirmed 
in appeal — High Court will not inter- 
fere with finding in proceeding under 
Art, 226. 1962 (2) Cri LJ 709 (Mys), Rel. 
on. AIR 1964 SC 993, Disting. 

(Para 23} 


(B) Constitution of India, Arts. 12 and 
226 — ‘State’ — Corporation of City of 
Bangalore — Is a local authority within 
meaning of S. 3 (20), Karnataka General 
Clauses Act — Therefore, it is a ‘State’ 
within meaning of Art. 12 and its actions 
are reviewable under Art. 226. (Para 29) 


(C} Karnataka Municipal Corporations 
Act (14 of 1977), Ss. 299-303 — City of 
Banglore Corporation Bye-laws, Bye- 
law 38 — Grant of licence to owner of 
building for construction or reconstruc- 
tion of building — Corporation is not re- 
quired to notify or consider objections of 
occupant before granting and issuing 
licence to owner. 


The provisions of Ss, 299-303 regulat- 
ing the grant and issue of licences to an 
ewner either for construction or recon- 
struction do not empower or provide for 
issue of notices, consideration of objec- 
tions or even physical verification of 
persons that are in occupation of a build- 
ing in whatever legal character such 
person is in occupation of the same. Bye- 
law No. 38 providing for various details 
in the filing of an application, documents, 
licence fee and other matters, does not 
provide for a notice, consideration of ob- 
fections, physical verification of an occu- 
pant and the adverse effects, if any, on 
such occupant before granting or refusing 
a licence. Thus, the issue of licences in 
absence of such formalities is not illegal. 
But the fact that the occupant is not 
bound to be notified, or his objections 
considered or his occupation examined 
does not necessarily mean that the tenant 
or. the occupant has no right te establish 


_ his rights against any action that may ba — 
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taken by an owner for demolition, evic- 
tion and other matters either before an 
ordinary civil Court or before a rent 
control Court that is competent to deal 
with such a matter, (1981) t Kant LJ 270, 
Rel. on, (Para 37) 

(D) Karnataka Municipal Corporations 
Act (14 of 1977), Sections 299, 303 —~ 
City of Banglore Corporation Bye-laws, 
Bye-law 38 — Building licence — Vali- 
dity — Corporation issuing licence to 
owner for demolition and reconstruction 
of building after examining application in 
light of Ss. 299-303 and bye-law 38 — 
— Petitioner claiming to be. tenant and 
getting Corporation to pass illegal order 
directing owner not to demolish building 
— Held subsequent illegal order did not 
make licence invalid. (Paras 42, 44, 45) 

(E) Karnataka Municipal Corporations 
Act (14 of 1977), Ss. 308, 309, 321 — See- 
tions do not empower Commissioner to 
prevent demolition of a building by its 
owner, 

Section 308 empowers the Commis- 
sioner to direct a person who is construct- 
ing a house contrary to the terms of a 
licence to make alterations in accordance 
with the terms and conditions of the 
licence but it does not empower the Com- 
missioner to prevent the demolition of a 
building by its owner, S, 309 of the Act 
empowers the Commissioner at any time 
to stop the construction or re-construc- 
tion of a building, if he is satisfied that 
the work in progress endangers human 
life. A demolition of a building or part 
of a building may be necessary for con- 
struction or re-construction of a build- 
ing. But, the demolition of such build- 
ing will not fall within the meaning of 
the terms ‘construction or re-construction 
of a building’, Assuming for purposes of 
argument that demolition falls within the 
meaning of the terms ‘construction or re- 
construction of a building’, in such a case 
also, the Commissioner must be satisfied 
that the work in progress endangers 
human life. Without that satisfaction, the 
Commissioner cannot exercise the powers 
conferred tv S. 309 of the Act. But, in 
such a case also, the Commissioner can- 
not act 4s an arbiter of civil disputes be- 
tween the landlord and his tenant. He 
cannot usurp the powers of a civil or a 
rent control Court. S. 321 of the Act, in 
terms, also does not regulate the demoli- 
tion of a building by its owner. The 
heading of a section cannot control the 
plain language of that section. S. 321 of 
the Act empowers the Commissioner to 
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direct the demolition of a building or hut 
constructed in contravention of a build- 
ing licence or without obtaining a build- 
ing licence or in contravention of any 
other provisions of the Act.and any law- 
ful directions issued thereto. But, that 
section also has no application to a case 
of an ac of demolition by an owner of 
a building as such. S, 321 does not, there- 
fore, confer power on the Commissioner 
to prevent the demolition of a building 
by an owner. (1981) 1 Kant LJ 270, Rel. 
on. AIR 1965 SC 1008, Disting. 

(Paras 51, 52, 52A, 57) 


Cases Referred : Chronologica} Paras 
(1981) 1 Kant LJ 270 37, 47, 54 
AIR 1976 Cal 354 . 39 
ATR 1972 Cal 459 (FB) 39 
AIR 1965 SC 1008 46, 53, 54 
AIR 1964 SC 993 17, 24 


1962 (2) Cri LJ 709 +: (1962) 40 Mys LJ 
294 18, 24 
R. N. Byra Reddy and U. L. Narayana 

Rao, for Petitioner; K. N. Subba Reddy 

(for Nos 1 & 2) and V. Krishnamurthy 

and S. V. Subramanayam (for No. 3), for 

Respondents. 


ORDER :—- An otherwise simple case 
of an issue of a ~ building licence to the 
owner of property by the local authority 
with which others and even a tenant in 
occupation of an existing building is not 
generally concerned, is the subject 
matter of this writ petition. But, alas, 
that simple matter is not so simple and 
has become unnecessarily complicated by 
reason of strained relationship between 
the landlord and tenant that is sympto- 
matic of many a metropolitan city like 
Bangalore, to which the local authority 
of the area and Government, have made 
their contribution, the result of which 
has been a series of proceedings between 
the tenant and the landlord before that 
very local authority, Government, sub- 
ordinate Courts and this Court. Unfortu- 
nately, this writ petition will not also 
end their disputes and may possibly con- 
clude the validity of the licence issued 
to the landlord. With this preface it is 
appropriate to notice the facts that are 
necessary for a proper disposal of the 
questions that arise for determination in 
the case, 

2. A building with various tenements 
situated at Haines Road, Civil Station, 
Bangalore, initially given Municipal Cor- 
poration No. 27, some time thereafter 
given Nos. 27, A/27, 1, B/27, C/27, D/27, 
27/A, 27/B and 27/D but are currently 
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given Municipal Corporation Nos, 78 to 86 
was owned by one K. Phoolchand, On 3-4- 
1978 the said Phoolchand sold the said 
building to respondent No, 3 under a 
registered sale deed of that date (An- 
nexure-H), As on the date of the agree- 
ment to sell and the date of sale, while 
the petitioner claims that he was in oc- 
cupation of two independent buildings or 
two tenements (hereinafter referred to as 
tenements) bearing Municipal Coprora- 
tions Nos, 82 and 83 as a tenant of the 
vendor and thereafter his vendee corres- 
ponding to old Municipal Corporation 
No. 27, respondent No, 3 so far as this 
proceeding is concerned admits that the 
petitioner was and is in occupation of 
tenament No. 83 only. But, there is no 
dispute between them that on the pur- 
chase of the building by respondent No. 3 
the petitioner has recognised him as his 
landlord. 


3. On 8-3-1979, respondent No, 3 has 
filed a petition u/s. 21 (1) (b) of the 
Karnataka Rent Control Act of 1961 in 
H. R. C. No. 185 of 1979 in the Court of 
the then Civil Judge, Civil Station, 
Bangalore which now stands transferred 
to the Court of Small Causes, Bangalore, 
for eviction of the petitioner and his son 
H. Jawaharlal from tenement bearing 
No. 83 which is being resisted by them 
and is still pending disposal before the 
said Court. 


4. On 21-5-1979 respondent No. 3 
made an application under the provisions 
of the Karnataka Municipal Corporations 
Act of 1976 (Karnataka Act No. 14 of 
1977) (hereinafter referred to as the Act) 
before the Corporation of the City of 
Bangalore (hereinafter referred to as the 
Corporation) for issue of a building 
licence for re-construction of the afore- 
said building as set out in the plan an- 
nexed to that application. On an examina- 
tion of that application, the Commis- 
sioner of the Corporation, the competent 
authority, without notice to the petitioner 
or examining his alleged claim, sanction- 
ed a building licence on 27-5-1979 bear- 
ing No. LP 845/79-80 (Annexure-L) with 
some modifications in the plan proposed 
by respondent -No. 3. 


5. As a step to undertake the recon- 
struction of the building as per the afore- 
said licence, respondent No. 3 on or 
about 29-11-1980 started demolition of a 
wall on the Western portion of tenement 
No. 82 which triggered off various pro- 
ceedings. A brief reference to those pro- 
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ceedings is necessary for appreciating the 
contentions urged by both sides. 


6. On 29-11-1980 one Jawaharalal, 
who is the son of the petitioner, filed 
O, S. No, 10349 of 1980 in the Court of 
the City Civil Judge, Bangalore for a 
permanent injunction to restrain respon- 
dent No, 3 from demolishing the building 
and interfering with his and father’s 
possession of tenement No, 82 with an ap- 
plication for a temporary injunction, On 
the application made for temporary in- 
function in the said suit, the X Additional 
City Civil Judge to whom the said suit 
was assigned, ordered notice to respon- 
dent No, 3, Before I, A, No, I could be 
considered in the said suit, the petitioner 
on 2-12-1980 filed O. S. No. 10358 of 1980 
in the Court of the City Civil Judge, 
Bangalore for the very reliefs sought by 
his son in O, S, No. 10349 of 1980 with 
an application for temporary injunction. 
On the same day, the I Additional City 
Civil Judge, to whom the said suit was as- 
signed, granted an ex parte temporary 
injunction in the said suit. 


7. On entering appearance in both the 
suits, respondent No. 3 sought for vacat- 
ing the temporary injunction issued in 
O. S. No. 10358 of 1980 filed by the peti- 
tioner and opposed the ‘application made 
by his son Jawharalal in O. S. No. 10349 
of 1980. On a consideration of the con- 
tentions urged before him, the learned 
I Additional City Civil Judge, by his order 
dt. 12-1-1981, prima facie found that the 
petitioner was not in occupation of tene- 
ment No. 82 and, therefore, rejected 
the application for temporary injunction 
in O. S. No. 10349 of 1980 filed by 
Jawaharlal and vacated the ex parte 
temporary injunction issued in O. S. 
No. 10358 of 1980 filed by the petitioner. 
Against the said order of the learned 
City Civil Judge, Jawaharalal filed an ap- 
peal before this Court in M. F. A. No. 36 
of 1981 on 15-1-1981 which was dismiss- 
ed by Sabhahit, J. on 28-1-1981. On 18-2- 
1981 the petitioner also filed an appeal 
against the said order of the learned City 
Civil Judge in M. F. A. No. 413 of 1981 
before this Court and the same was with- 
drawn by him on 27-3-1981 and was ac- 
cordingly dismissed on that day. 


8. Both the said suits filed by the peti- 
tioner and his son are still pending dis- 
posal before the City Civil Court with the 
dismissal of M. F. A. No. 36 of 1981, one 
would have expected that there was no 
impediment for the demolition and re- 
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construction of the building by respon- 
dent No. 3. But, unfortunately that did 
not happen. 


9. On 4-2-1981 Jawaharlal again fil- 
ed one more suit in O. S. Ne, 10089 of 
1981 for the very relief he had sought in 
his earlier suit O. S. No. 10349 of 1980 
and again obtained an ex parte tempo- 
rary injunction. On entering appearance, 
respondent No. 3 again sought for vacat- 
ing the temporary injunction and urged 
that the order made was nothing but an 
abuse of the process of the Court. While 
the temporary injunction in the second 
suit was in force, the petitioner moved 
- fhe Government as also the Corporation to 
direct respondent No. 3 not te demolish 
tenement No. 82. On that application, and 
at the directions of Government, the Cor- 
poration on 6-2-1981 directed respondent 
No. 3 not to demolish tenement No. 82. 
On 10-2-1981 Jawaharlal withdrew his 
second suit and the same was, therefore, 
dismissed by the City Civil Judge as 
withdrawn by him, 


10. On 12-2-1981, respondent No. 3 
moved this Court in Writ Petition No, 
2578 of 1981 under Art. 226 of the Con- 
stitution challenging the order dt. 6-2- 
1981 made by the Corporation. On 24-2- 
1981 Sabhahit, J. allowed the said writ 
petition and quashed the said order. In 
that writ petition, the petitioner had 
sought leave of the Court to implead him 
as a party-respondent but the same had 
not been permitted by the Court. On 25-2- 
1981 the petitioner filed appeal in W. A, 
No. 272 of 1981 against the said order of 
Sabhahit, J. and obtained stay of the 
operation of the said order. On 9-3-1981 
the Corporation also filed an appeal 
against the said order of Sabhahit, J; 


11. When the said appeals came up 
for hearing before the Division Bench, on 
24-3-1981, the Corporation filed a memo 
stating that it did not propose to enforce 
the order impugned in the writ petition, 
out of which the said appeals had arisen. 
By this the Corporation took the stand 
that the order made by it, was not a legal 
and valid order and, therefore, it did not 
propose to enforce the same against res- 
pondent No. 3. On the said memo filed by 
the Corporation, the Division: Bench dis- 
posed of the said appeals on 24-3-1981 
vacating the order made by Sabhahit, J. 
and dismissed Writ Petition No. 2578 of 
1981 filed by respondent No. 3 as having 
become unnecessary. But, so far as the 
appeal filed by the petitioner, the Divi- 
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sion Bench observed that it was open to 
him to work out his remedy, if any, in an 
appropriate proceeding. The result of the 
memo filed by the Corporation and the 
order made by the Division Bench in the 
said appeals was, that the Corporation 
had not made an order directing respon- 
dent No. 3 not to demolish the building. 


12. On 25-3-1981 the petitioner pre- 
sented this writ petition seeking the fol- 
lowing reliefs s 

(a) To issue a writ of certiorari or 
any other writ, order or direction, quash- 
ing the L. P. No. 845/79 and the sketch 
annexed thereto — vide Annexure-L; 


(b) To issue a writ of mandamus or any 
other writ, or order or direction, direct- 
ing the respondents 1 and 3 to stop demo- 
lition of any portion of the premises in 
the occupation of the petitioner bearing 
new Nos. 82 and 83, inclusive of the wall 
covered in the order dt. 6-2-1981 vide 
Annexure-O 


(c) To issue an interim order of stay 
by way of direction, to the 3rd respon- 
dent not to demolish the premises bear- 
ing Door Nos. 82 and 83 of Haines Road, 
Civil Station, Bangalore including the 
wall covered by the order dt. 6-2-1981 
vide Annexure-O, and pending disposal 
of this petition an ad interim order of 
stay may be -granted. 


(d) For costs of this writ petition and 
for grant of such other and further re- 
lief/reliefs as this Hon'ble Court may 
deem fit to grant in the circumstances of 
the case.” 


On 26-3-1981 Bhimiah, J. issued, rule nisi 
and granted the interim order sought by 
the petitioner, as a result of which res~ 
pondent No. 3 has not undertaken the 
further demolition of tenement No, 82. 


13. The petitioner claims that he is in 
occupation of tenements bearing present 
Nos. 82 and 83 for more than 40 years and 
that on the sale of the building also to 
respondent No. 3, he has continued in oc- 
cupation of them as his tenant. He alleges 
that the demolition of tenement No. 82 or 
any portion thereof or any wall support- 
ing the same on the basis of the impugn- 
ed building licence would make it im- 
possible for him to continue in occupa- 
tion of that tenement as also the other 
tenement No. 83. On these facts, the peti- 
tioner contends that the Commissioner 
should have notified him, considered his 
grievance and in any event ascertained 
the true facts before issuing ‘a: licence to 
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respondent No. 3, which has not been 
done by him. Lastly, the petitioner con- 
tends that issue of a licence having re- 
gard to its own earlier stand-and its volte 
face is a clear case of legal mala fides 
and is, therefore, liable to be quashed. 


14. Respondents 1 and 2 who are re- 
presented by their counsel Sri K. N, 
Subba Reddy, have not filed their return 
and have been content in producing their 
records, leaving it to respondent No. 3 
to justify their action. 


15. Respondent No. 3 has filed his re- 
turn justifying the action of the Corpora- 
tion as also his action in demolishing the 
wall. Respondent No. 3 admits the tenancy 
of the petitioner of tenement No. 83, but 
seriously disputes his tenancy of tene- 
ment No, 82. He claims that so far as the 
issue of a building licence to him, the 
petitioner as tenant or otherwise or any 
other person cannot be heard to say any- 
thing before the Corporation. Respon- 
dent No. 3 also claims that his action to 
demolish any or every portion of the 
building cannot be examined, controlled 
or supervised by the Corporation. Lastly, 
he has urged that the conduct of the peti- 
tioner disentitles him to any equitable re- 
lief under Art. 226 of the Constn, 


16. The contentions urged by Sri R. N 
Byra Reddy, learned counsel for the 
petitioner to invalidate the impugned 
licence, countered by Sri. V, Krishna 
Murthy, learned counsel for respondent 
No, 3, supported by a large number of 
authorities cover a large ground and, 
therefore, it is more appropriate to con- 
sider them under the following points: 


(i) Whether the petitioner is in occupa- 
tion of tenement bearing present Munici- 
pal Corporation No. 82 owned by respon- 
dent No, 3? 

(ii) Whether the ‘Corporation of the 
City of Bangalore’ is a local authority 
that falls within the meaning of the term 
‘State’ occurring in Art. 12 of the Constn. 
and administers public law? 


(iii) Whether the Corporation is re- 
quired to notify, consider the claims of 
an occupant before granting and issuing 
a building licence to the owner of such 
building? | , 

(iv) Whether the licence issued to res- 
pondent No., 3 suffers from legal mala 
fides? 


(v) Whether the action of respondent 
No. 3 in demolishing any portion of tene- 
ment bearing present Municipal Corpora- 
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tion No, 82 can be interfered with by the 
Corporation or by this Court? 


(vi) Whether the conduct of the peti- 
tioner disentitles him for relief under 
Art. 226 of the Constn? 


RE: POINT NO. (). 


17. Sri Byra Reddy urged that the 
finding recorded of an interlocutory pro- 
ceeding by the City Civil Court or this 
Court is not binding on this Court in 
dealing with this proceeding and the same 
should, therefore, be ignored and decid- 
ed afresh. In support of his contention 
Sri, Byra Reddy strongly relied on the 
ruling of the Supreme Court in Arjun 
ae v. Mohindra Kumar (AIR 1964 SC 


18. Sri, Krishna Murthy, does not dis- 
pute that the finding recorded on the in- 
terlocutory application is not binding on 
the very Court that has to determine the 
suit or even this Court in this proceed- 
ing. But, he urged that it is improper for 
this Court to ignore the said finding. In 
support of his contention Sri Krishna 
Murthy strongly relied on the ruling of 
Narayana Pai, J, (as he then was) in 
Multani v. Shah Abdu Turab Qudari, 
ar Mys LJ 294): (1962 (2) Cri LJ 
709), 


19. The petitioner asserts that he has 
continued to be in occupation of tene- 
ments Nos, 82 and 83 as tenant even after 
respondent No. 3 purchased the building. 
In answer to this, respondent No, 3 as- 
serts that the petitioner is only in occupa- 
tion of tenement No. 83 as his tenant and 
not of tenement No. 82, Whether the as- 
sertion of the petitioner or the rival as- 
sertion of respondent No, 3 is true or not, 
cannot be decided without recording evi- 
dence on that question. In a proceeding 
under Art. 226 of the Constn, a High Court 
does not normally embark on an inquiry 
on disputed questions of fact, though it 
has the power to record evidence and de- 
cide a question of fact, if it considers 
necessary and appropriate in any given 
case, In my view, this is not one of: those 
cases in which this Court should record 
evidence on the disputed question of fact 
and decide the same. 


20. As noticed earlier in the suits fil- 
ed by the petitioner and his son 
Jawaharlal, the competent civil Court, for 
purpose of deciding the interlocutory ap- 
plications, has found that the petitioner 
is not in occupation of tenement No. 82 
and that finding has not been disturbed 
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by this Court either in the appeal filed 
by the petitioner or his son. 


21, Both the aforesaid suits filed by 
the petitioner and his son Jawaharlal 
are still pending disposal before the City 
Civil Court is not also in dispute. In de- 
ciding the said suits, on recording evi- 
dence, the City Civil Court is not bound 
by its own earlier finding or the finding 
recorded by this Court and can take an 
entirely different view is well settled 
legal position and does not require an 
authority to support the same. 


22. But, the question is whether be- 
fore the trial Court decides the suits, the 
result of which cannot be predicted at 
this stage, can this Court ignore that find- 
ing in deciding this proceeding. 

23. In my view, whatever be the legal 
position, it would be most improper to 
ignore the finding of the Civil Court af- 
firmed by this Court, in a different pro- 
ceeding or jurisdiction and over again 
embark on an inquiry in a proceeding 
under Art. 226 of the Constn, Ifitis other- 
wise, it would only create chaos and con- 
fusion in the administration of justice by 
the already overburdened Courts. With- 
cut any doubt such a situation has to be 
avoided by this Court that too while ex- 
ercising its jurisdiction under Art. 226 
of the Const. For these reasons, I find it 
difficult to uphold the contention of Sri 
Byra Reddy. | 

24. In Arjun Singh’s case, (AIR 1964 
SC 993), the Supreme Court was dealing 
with the scope of O. 9, R. 13 of the Code 
of Civil Procedure and the tenability of 
an application made for setting aside an 
ex parte decree thereto by the trial Court 
and exhaustively dealt with the true 
scope of interlocutory orders made in a 
civil proceeding, their binding character 
and other related matters. In that case, 
the Supreme Court did not examine a 
similar situation as has arisen inthis case 
and, therefore, the principles enunciated 
therein does not bear on the question at 
all. On the other hand, the principle en- 
unciated in Multani’s case (1962 (2) Cri 
LJ 709) (Mys) governs the question. 


25. As I have reached the conclusion 
that the finding recorded by the City 
Civil Court and affirmed in appeal by this 
Court in M. F. A. No. 36 of 1981 cannot 
be ignored, it is necessary to hold that 
the petitioner is not in occupation of 
tenement No. 82 as tenant of respondent 
No. 3 for purpose of this proceeding also. 
I, therefore, answer point No, 3 in the 
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negative and against the petitioner. But, 
it iS necessary to point out that this find- 
ing is only for purpose of examining the 
validity of the other contentions urged 
for the petitioner in this petition only 
and the same cannot be depended upon 
by the parties in ether Courts in decid- 
Ing the main controversies that arise in 
the aforesaid suits. — 

RE: POINT NO. (1). 


_26. Sri Byra Reddy urged that any acm 

tion taken by the Municipal Corporation, 
a local authority, is reviewable by this 
Court under Art. 226 of the Constn, 


2l. The City of Bangalore Municipal 
Corporation Act of 1949 (hereinafter re- 
ferred to as the 1949 Act) under which a 
Municipal Corporation for the City of 
Bangalore was first established by con- 
verting the City Municipality that was 
then in existence or the Act under 
which the said Corporation is continu- 
ed, do not define the Municipal Corpora- 
tion. In this view, it is necessary to as- 
certain its meaning from text books on 
the subject. 

28. American Jurisprudence 2d 
(Vol. 56) defines a Municipal Corporation 
as hereunder: 


“Generally; municipal corporations. 


A municipal corporation is a body 
politic created by organizing the inhabi- 
fants of a prescribed area, under the 
authority of the legislature, into a cor- 
poration with all the usual attributes of 
a corporate entity, but endowed with a 
public character by virtue of having been 
invested by the legislature with subordi- 
nate legislative powers to administer 
local and internal affairs of the commu- 
nity, and by virtue of its creation as a 
branch or agency of the State Govern- 
ment to assist in the administration of the 
Government of the State. Another defini- 
tion of a municipal corporation is that it 
is the body politic and corporate consti- 
tuted by the incorporation of the inhabi- 
tants of a city, town, or village for the 
purposes of the local Government there- 
of. Other similar definitions have been 
given by the Courts, incorporating the 
general concepts of a body politic and 
corporate, established by or under the 
authority of the legislature, consisting of 
the inhabitants of a prescribed area, con- 
stituting a legal entity, with perpetual 
succession under a corporate name, and 
authorized to exercise subordinate speci- 
fied powers of legislation and administra: 
tion relative to local affairs, 
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The term “municipal” relates not only 
to a town or city as a territorial entity, 
but it also pertains to local self-govern- 
ment in general, and, in a broader sense, 
to the internal Government of a State or 
nation, In that sense, every corporation 
formed for governmental purposes is a 
municipal corporation. In its primary 
sense, however “municipal” means “per- 
taining to a town or city or to its local 
Government”, and it is in this sense that 
it is used in the phrase “municipal cor- 
poration”, A corporation is not municipal 
unless it is organised for the Govern- 
ment of a single city, town, or village or 
other compact community or persons. A 
municipal corporation has been held to be 
a “person” within the meaning of that 
term as used in statutes, Statutes very 
frequently specifically include political 
sub-divisions within the meaning of per- 
sons”. (Pages 73 & 74), 

Jokley in his Municipal Corporations 
(Vol. I at page 10} defines the same as 
hereunder : ` 


“A well approved definition is that 
municipal corporations are bodies politic 
and corporate, established by law to share 
in the civil Government of the country 
but chiefly to regulate and administer 
the local or internal affairs of a city, town 
or district which is incorporated”, 
Encyclopaedia of Social Sciences (Vols. 
XI-XII at page 86) defines the same as 
hereunder : 

“A municipal corporation is a body 

politic, created by the incorporation of 
the people of a prescribed locality and 
invested with subordinate powers of 
legislation, for the purpose of assisting in 
the civil government of the State and of 
regulating and administering its local 
and internal affairs,’ 
Duraiswami Aiyangar in the Law Muni- 
cipal Corporations in British India 
(Second Edition at page 6) defines the 
same as hereunder: 

“A Municipal Corporation is a legal in- 
stitution formed by charter from sove- 
reign power erecting a populous commu- 
nity of prescribed area into a body politic 
and corporate with corporate name and 
continuous succession and for the purpose 
and with the authority of subordinate 
self-government and improvement and 
local administration of affairs of State.” 

29. From the above definitions as also 
the definition of the term ‘Local Auth- 
ority’ in the Karnataka General Clauses 
Act of 1899, the Corporation is a ‘local 
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authority’ or a local self-government 
ereated for the administration of the 
Municipal affairs of the City of Banga- 
lore. As local authority, the Corporation 


_will undoubtedly fall within the meaning 


of the term ‘State’ occurring in Art. 12 
of the Constn. and administers the Act 
or a public law for the City of Banga- 
lore. Hence, its actions are reviewable 
by this Court under Art. 226 of the 
Constn. Learned counsel for the respon- 
dents did not rightly dispute this legal 
position. I, therefore, answer point No. 2 
in the affirmative, 

RE: POINT NO, (IID): 

39. Sri. Byra Reddy urged that the 
grant and issue of licence to respondent 
No. 3 without a physical verification of 
the occupation of the tenements by a ten- 
ant and its adverse effect, if any, on such 
person, if not notifying him and consider- 
ing his objections thereto, is not in con- 
formity with the provisions of the Act 
and is illegal. 

31. Sri, Krishna Murthy urged that 
the Corporation is under no obligation to 
examine and consider the interests of an 
occupant in whatever legal character he 
may be in occupation of the same and 
the licence issued to respondent No. 3 is 
in conformity with the Act and legal. 

32. Before examining the relevant 
provisions that have a bearing on this and 
the following two points, it is useful to 
bear in mind some of the rules of con- 
struction applicable to the exercise of 
powers conferred on a Municipal Cor- 
poration, established by an act of the 
legislature. j 

33. A passage in the Law Municipal 
Corporations in British India by P. Durai 
Swami Aiyangar (Second Edition at pp. 26 
and 27) neatly summarises the principles 
in these words :— 

“A Municipal Corporation being a pub- 
lic institutioh for self-government and 
improvement and local administration of 
the affairs of State, its powers and func- 
tions embody its life as a social and poli- 
tical organism, power expressing legai au- 
thority to do an act and function the duty 
of the Municipality. A Municipal Cor- 
poration possesses such powers and such 
only as the statute creating ıt confers 
upon it, the statute being “the measures 
of its powers”. As observed by Lord 
Halsbury (see Laws of England, Vol. 8 
p. 359) where a corporation is created by 
statute, its powers are limited and cir- 
cumscribed by the statute creating it, and 


144 Kant, 


extend no further than is expressly: stat- 
ed therein, or is necessarily and properly 
required for carrying into effect the pur- 
poses of its incorporation. The American 


law is also to the same effect. “It is well. 


settled that a Municipal Corporation has 
only such powers as are clearly and un- 
mistakably granted to it by its charter or 
by other Acts of the legislature, and 
consequently can exercise no powers not 
expressly granted to it, except those 
which are necessarily implied or incident 
to the powers expressly granted to those 
which are indispensable to the declared 
objects and purposes of the corporation. 
Any fair and reasonable doubt concern- 
ing the existence of the power, or any 
ambiguity in the statute upon which the 
assertion of the power rests, is to be re- 
solved against the Corporation and the 
power denied.” 

Crawford in his Statutory Construction 
also states the same principle (at pp. 478 
and 479) in these words : 


“Legislative Grants :— 


Legislative grants —- whether they be 
ef property, rights or privileges, or to 
municipal or private corporations, or in- 
dividuals — must be strictly construed 
against the grantee and in favour of the 
grantor — the government or the public, 
where there is any doubt, it must be 
resolved in favour of the public. Nothing, 
therefore, will pass by virtue of the grant 
except what is given in clear and ex- 
plicit terms”. | 


34. Another principle is that building 
regulations are made to regulate sanita- 
tion, structural safety and aesthetics of 
the area and the City as a whole, The 
building regulations do not generally in- 
terfere with the common law rights of 
owners to enjoy their property as they 
think best, Bearing these general prin- 


ciples, it is necessary to examine the pro- . 


visions of the Act. 


35. Chapter KV of the Act deals with 
the regulation of buildings. S, 295 of the 
Act empowers Corporation to make bye- 
laws with the approval of Government 
foy the matters enumerated in that sec- 
tion. Bye-law No. 38 framed by the Cor- 
poration with the approval of the Gov- 
ernment under the corresponding. S. 240 
of the 1949 Act, has continued to be in 
force even after the repeal of the said 
Act and its replacement by the Act (vide 
first proviso to sub-section (1) of S. 507 
of the Act.) l 
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36. Section 299 of the Act provides 
that when a person intends to construct 
or reconstruct a building he should make 
an application to the Commissioner in 
writing for a licence or permission to 
construct or reconstruct his 
building, Section 299 requires the 
applicant to produce along with his ap- 
plication a site plan of the land, ground 
pian, elevations and sections of the build- 
ing and such other particulars and docu- 
ments prescribed by the rules or bye- 
laws. S, 300 prohibits the owner to under- 
take the construction or reconstruction of 
a building without a licence or permis- 
sion granted by the Commissioner. Sec- 
tion 301 deals with the period within 
which the Commissioner has to grant or 
refuse to grant an application made under 
S. 299 of the Act. S. 302 deals with the 
rights of an applicant, if there is delay 
on the part of the Commissioner in the 
disposal of the application made by him, 
S, 303 empowers the Commissioner to re- 
fuse an application made under S. 299 on 
the grounds enumerated in Cls. (a) to (g) 
of sub-sec. (1) of that section. The other 
provisions in the same chapter dealing 
with various other matters are not mate- 
rial and, therefore, they are not noticed 
and considered, 


37. The provisions of the Act regulat-| 
ing the grant and issue of licences tọ ani 
owner either for construction or recon- 
struction do not empower or provide for 
issue of notices, consideration of objec- 
tions or even physical verification of per- 
sons that are in occupation of a building 
in whatever legal character such person 
is in occupation of the same, Bye-law 
No, 38 providing for various details in 
the filing of an application, documents, 
licence fee and other matters, does not 
provide for a notice, consideration of ob- 
jections, physical verification of an oc- 
cupant and the adverse effects if any, on 
such occupant before granting or refus- 
ing a licence. On the language of tha 
Act, the claim of the petitioner that ha 
was bound to be notified, his objections 
considered or his occupation should have 
been examined before issuing the licence 
is totally unfounded. But, this conclusion 
does not necessarily mean that the tenant 
or the occupant has no right to establish 
his rights against any action that may be 
taken by an owner for demolition, evic- 
tion and other matters either before an 
ordinary civil Court or before a rent con- 
trol Court that is competent to deal with 


such a matter. As pointed out by Sabha- 
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hit, J. in Huligappa v. Rajashekhar, 
(1981) 1 Kant LJ 270, it is. undoubtedly 
open to the tenant to resist an application 
made by a landlord for his eviction and 
thus safeguard his occupation of the ten- 
ant or the building as the case may be, 


38. On the above discussion, it follows 
that there is no merit in the contention 
urged for the petitioner. I, therefore, 
answer point No. 3, in the negative and 
against the petitioner, 


Re: Point No. (IVY. 


39. Sri Byra Reddy urged that ‘the 
orders made by the Commissioner on 
20-1-81 and 6-2-81 restraining respondent 
No. 3 from demolishing tenant No, 82, 
were valid and legal orders and there was 
no justification for him to makea volte- 
face, file an affidavit and a memo in Writ 
Appeal No, 344 of 1981 stating that they 
were invalid orders and would not be 
enforced, from which this Court can con- 
clude, that the licence had been granted 
without application of mind or: on mis- 
representation of facts made by respon- 
dent No. 3, and hold that the licence 
suffers from legal mala fides, In support 
of his contention Sri Byra Reddy relied 
on the rulings of the Calcutta High Court 
in Purusottam Lalji v. Ratan Lal Agar- 
walla, (AIR 1972 Cal 459) (FB) and Mri- 
tyunjoy Sadhukhan v, Dy. Commr, 
(B. & P.) Corpn. of Calcutta (AIR 1976 
Cal 354). 


40. Sri. Krishnamurthy urged that the 
orders dt. 20-1-1981 and 6-2-1981 were 
invalid orders and the Commissioner did 
not rightly seek to justify them and that 
in any event the said cireumstance did 
not vitiate the licence granted to respon- 
dent No, 3, 


41. A -building licence df, 27-5-1979 
for re-construction of the building was 
issued to respondent No. 3, by the Com- 
missioner without examining the claims 
of the petitioner, the orders dt, 20-1-1981 
and 6-2-1981 were made by him and 
thereafter an affidavit and a memo were 
filed before this Court not to enforce the 
said orders are-not and cannot be alse 
disputed, 


.42. The act- or any alker asiicipie or 
jaw did not prohibit the 
from realising the mistake committed by 
him and making a statement before this 


Court in appeal to. the effect that the 
order made by him-was wrong and, oe 
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fore, he did not propose to enforce the 
same against respondent No. 3. Without 
any doubt those developments took place 
after the grant and issue of licence to 
respondent No. 3, After ali the validity of 
a licence issued on an earlier occasion, 
cannot be judged by the various new cir- 
cumstances that developed and the pro- 
ceedings that took place between the 
parties or the Commissioner and respon- 
dent No. 3, A later invalid order does 
not make an earlier independent order 
per se invalid, The validity of a licence, 
cannot be examined with reference to 
subsequent developments and various 
orders made thereto, On this sho 
ground itself, the contention of the peti- 
tioner that the licence issued to respon- 
dent No, 3, is vitiated by legal mala fides 
is liable to be rejected, 


43. Earlier while dealing with point 
No. (HI) I have held that there was no 
legal duty cast on the Commissioner to 
examine the rights or claims of the peti- 
tioner against respondent No. 3, When 
that is so, it is difficult to conceive as to 
how an illegal order made by the Com- 
missioner to protect the interests of the 
petitioner virtually to overcome what 
had been found against him by a com- 
petent civil Court, can be urged as a 
ground for holding that the licence issued 
to respondent No. 3, is vitiated by legal 
mala fides. In this view also, there is no 
merit in the contention urged for the 
petitioner, 


44. An examination of File No, LP/ 
ENE/845/79-80 of the Corporation relating 
to the issue of licence to respondent No, 3, 
shows that the various officers including 
technical officers of the Engineering de- 
partment of the Corporation, examined 
the application for licence with due re- 
gard to the requirements of the Act and 
bye-law No. 38 and all of them recom- 
mended for the sanction of the licence 
and thar the same was sanctioned on 
22-6-1931 by the then Commissioner Sri 
J. Alexander. The said sanction made by 
the then Commissioner, does not suffer 
from any illegality or impropriety, What, 
happened after the issue of that licence : 
or the developments or the various orders 
by a new Commissioner, cannot be taken 
into consideration in judging the validity 
of the. earlier order made by the then 
Commissioner to ‘issue ‘a. licence, to res- 
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45. On the foregoing discussion, it 
follows that the licence granted to res- 
pondent No. 3, does not suffer from any 
legal mala fides. I, therefore, answer 
point No. 4 in the negative and against 
the petitioner. 

Re: Point No. (V) 

46. Sri Byra Reddy urged that demo- 
lition of tenement No. 82 by respondent 
No. 3, an act of vandalism and lawless- 
ness was only to compel the petitioner 
and his family to vacate the premises and 
that can be prevented by the Commis- 
sioner under Sections 308, 309 and 321 
of the Act. In support of his contention 
Sri Byra Reddy strongly relied on the 


ruling of the Supreme Court in Munici-~ 


pal Corporation of Greater Bombay v. 
Lala Pancham, (AIR 1965 SC 1008). 


47, Sri Krishnamurthy urged that in 
common Jaw an owner of a building had 
an absolute right to demolish his building 
and the same cannot be controlled, re- 
gulated or supervised by the Commis- 
sioner. In support of his contention Sri 
Krishnamurthy strongly relied on the 
ruling of this Court in Huligappa’s case 
(1981-1 Kant LJ 270). 

48. As seen earlier, the Commissioner 
himself has in effect withdrawn his orders 
dt. 20-1-1981 and 6-2-1981 and those 
orders are no longer in force. In examin- 
ing Points (III) and (JV), I have found 
that that action of the Commissioner was 
legal and valid, As at present there is no 
legally enforceable order made by the 
Commissioner restraining respondent 
No. 3 not to demolish any part of his 
building, much less tenement No. 82 on 
which the entire controversy rests. When 
that is so, the contention of the petitioner 
that this Court should examine, as if there 
is an order prohibiting the demolition by 
respondent No. 3, is wholly misconceived 
and does not at all arise. On this short 
ground, the contention of the petitioner 
is liable to be rejected. 


49. As soon as respondent No. 3 start» 
ed demolition, the petitioner and his son 
approached the civil Court and have fail- 
ed in their attempt to secure a temporary 
injunction restraining him from demo- 
lishing the same. When the petitioner and 
his son have failed to obtain a temporary 
injunction in their civil suits. they can- 
not be permitted to seek that very relief 
either before the Corporation or before 
this Court in this petition. On this ground 
also, the contention of the petitioner is 
liable to be rejected, 
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50. But, I will also assume that the 
-matier has not been examined by a civil 
Court and there is an order made by the 
Commissioner restraining respondent 
No, 3, from demolishing the building and 
examine whether the same falls within 
fe Scope of Ss. 308, 309 and 321 of the 

ct, 


5i. Section 308 of the Act empowers 
the Commissioner to direct a person who 
is constructing a house contrary to the 
terms of a licence to make alterations in 
accordance with the terms and conditions 
of the licence. S. 308 does not empower 
the Commissioner to prevent the demoli- 
tion of a building by its owner, 


52. Section 309 of the Act empowers 
the Commissioner at any time to slop thel’ 
construction or re-construction of a build- 
ing, if he is satisfied that the work in 
progress endangers human life. A de- 
molition of a building or part of a build- 
ing may be necessary for construction or 
re~construction of a building. But, the 
demolition of such building will not fall 
within the meaning of the terms ‘con- 
struction or re-construction of a building’. 
Assuming for purposes of argument that 
demolition falls within the meaning of 
the terms ‘construction or re-construction 
of a building’, in such a case also, the 
Commissioner must be satisfied that the 
work in progress endangers human life 
Without that satisfaction, the Commis- 
sioner cannot exercise the powers confer- 
red by S. 309 of the Act. But, in such a 
case also, the Commissioner cannot act 
as an arbiter of civil disputes between the 
landlord and his tenant. He cannot usurp 
the powers of a civil or a rent control 
Court. An examination of the orders 
dt. 20-1-1981 and 6-2-1981 disclose that 
the Commissioner had not exercised the 
power under S. 309 of the Act and had 
exercised them to decide the civil dis- 
putes between the landlord and tenant. 
From this, it follows that the orders 
dt, 20-1-1981 and 6-2-1981, assuming they 
are in force, were not legat. 


52A. Section 321 of the Act, on which} 
very strong reliance was placed by Sri 
Reddy, in terms, does not regulate the 
demolition of a building by its owner. The 
heading of a section cannot control the 
plain language of that section, S. 321 of 
the Act empowers the Commissioner to 
direct the demolition of a building or hut 
constructed in contravention of a build- 
ing licence or without obtaining a build- 
ing licence or in contravention of any 
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her provisions of the Act and any law- 
ul directions issued thereto. But, that 
section also has no application to a case 
of an act of demolition by an owner of a 
building as such. Section 321 does not, 
therefore, confer power on the Commis- 
ioner to prevent the demolition of a 
uilding by an owner. 


53. In Lala Pancham’s' case (AIR 1965 
SC 1008) on which very strong reliance 
was placed for the petitioner, the Sup- 
reme Court was examining the maintain- 
ability of a suit filed by a tenant against 
a clearance order made by the Municipal 
Corporation of Bombay under Ss. 354R, 
354RA and Schedule GG of the Bombay 
Municipal Corporation Act of 1888. In 
that context the Supreme Court examined 
the validity and the true scope and ambit 
of those provisions and held that a ten- 
ant both under the provisions of the 
Transfer of Property Act and the Bom- 
bay Rent Control Act had a right to 
object to the clearance order to be made 
under those provisions, S. 354R in clear 
and unambiguous terms empowered the 
Corporation to order the demolition of a 
building and the consequent acquisition of 
the area for the proper development of 
that area. ; $ 


54. In Huligappa’s case (1981-1 Kant 
LJ 270), Sabhahit, J. while examining 
somewhat a similar contention urged by 
the petitioner with reference to a build- 
ing licence issued under the Karnataka 
Municipalities Act of 1964 has held that 
the ratio in Lala Pancham’s case had no 
application and that it was open to a 
tenant to resist his eviction under the 
Rent Control Act. In my view, the dicta 
laid down by Sabhahit, J. in Huligappa’s 
case is equally applicable to the present 
case and is binding on me. Apart from 
this, the language of the Bombay Act in 
express terms authorised the Commis- 
sioner to demolish a building covered by 
a clearance order, Secondly, a clearance 
order made under the Bombay Act is 
nothing but acquisition, in which case it 
is undoubtedly open to the acquiring au- 
thority to demolish a building if it so 
decides. Lastly, we do not find similar 
provisions in the Act. For these reasons 
also, the principles enunciated in Lala 
Pancham’s case has no application to the 
question. 


55. Sri Byra Reddy urged that demo- 
lition is nothing but an act of vandalism 
and is destructive of an orderly society 
and rule of law in the Country and to 
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sustain this submission, he strongly relied 
on the meaning of the term ‘rule of law’ 
given by the Oxford Companion to Law 
found at page 1093 anda passage at 
page 24 of ‘the Idea of Law’ by Dennis 
Lloyd. 


56. Earlier, I have held that the demo- 
lition of a building is not regulated by 
the Act, Sri Byra Reddy has not been 
able to point out any provision in the 
Constn. or any other provision in any 
law made by the Parliament or by the 
State regulating the same. When the 
matter is net regulated by the Constn. or 
any public or statute law, necessarily the 
matter is only regulated by common law. 


57. A precise definition of common 
Jaw is neither possible nor necessary for 
this case. But, common law is as much 
part of our legal system or ‘rule of law’ 
At common law, an owner of a building 
has an absolute right to demolish his 
building, Whether he will be so excentric 
and foolish to do so, does not really touch 
on his right to demolish his building. 
What rights an occupant or other neigh- 
bour may have to prevent such an action. 
if that action results in an injury or 
wrong to either of them, does not also} 
touch on the right of the owner to demo- 
lish the building, On this conclusion also 
the Corporation could not have prevented 
respondent No. 3, from demolishing any 
portion of the building. A fortiori this 
Court also cannot prevent respondent 
No. 3 from demolishing his building, In 
my view, the definition of ‘rule of law’ 
or the passage at Page 24 in the idea of 
Law is not inconsistent with the above 
conclusion, 


58. On the above discussion, I hold 
that there is no merit in the contention 
urged by Sri Byra Reddy. J, therefore, 


‘answer point No. (V) in the negative and 


against the petitioner, 

Re: point No, (VI), 

59. While narrating the facts, I have 
pointed out the various attempts made by 
the petitioner and his son to prevent the 
demolition and re~construction of the 
building for which respondent No. 3, had 
obtained a licence. When the petitioner’s 
son did not sectire an injunction, the peti- 
tioner filed O. S. No. 10358 of 1980 and 
obtained an order of injunction, Imme- 
diately after the disposal of M. F. A. 
No. 36 of 1981 filed by him, by this 
Court, Jawaharalal filed another suit and 
obtained a temporary injunction. But, be- 
fore that, the petitioner and his son mov- 
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ed Government and the Corporation and 
obtained an order in their favour. After 
all those proceedings had terminated in 
favour of respondent No, 3, the petitioner 
has filed this writ petition and obtained 
an order of injunction. The petitioner 
was aware of the licence issued to res- 
pondent No. 3 at least on 2-12-1980 on 
which day he instituted O. S. No. 10358 
of 1980. When the petitioner failed to 
secure necessary relief in that suit, he 
attempted to overcome the same and 
moved the Government and the Corpora- 
tion to come to his succour, which unfor- 
tunately was granted in the first instance 
though thesame was withdrawn or was 
not sought to be enforced ata later stage. 
The petitioner having initiated other legal 
proceedings and failed in them, cannot 
turn round and challenge the very licence 
at a very. late stage and thus overcome 
the decision rendered by the Civil Court 
and this Court in another jurisdiction. In 
my view the conduct of the petitioner is 
such that this is a fit case in which this 
Court should decline to exercise its extra- 
ordinary jurisdiction in favour of the 
petitioner, even if there is any merit in 
any of the contentions urged by him. I, 
therefore, answer point No. (VI) in the 
affirmative and against the petitioner. 
60. On the foregoing discussion and 
the answers recorded on Points Nos. (I) 
to (VI), it follows that there is no merit 
in any of the contentions urged for the 
-petitioner and this writ petition is liable 
to be dismissed, I, therefore, dismiss this 
writ petition and discharge the rule issu- 
ed with costs of respondent No. 3. Ad- 
vocate’s fee Rs, 250/-, 
Petition dismissed, 
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M. P. CHANDRAKANTARAJ URS, J, 
. Smt. R. Siddamma, Petitioner v, The 
Regional Transport Authority, Kolar and 
others, Respondents, 

Writ Petn. No, 14993 of 1981, D/- 18-9- 
1981. 

Motor Vehicles Act (4 of 1939), 
Ss. 47 (3); 57 (3), (6) — Application for 
grant of stage carriage permit on inter- 
regional route — S. 47 (3) is not attract- 
ed — However, right to consideration | of 
application along with pending application 
cannot be claimed. 

‘A’ a stage carriage operator made an 
application for grant of stage carriage 


LY/AZ/G99/81/AAJ/SNV. 


R. Siddamma v, Regional Transport Authority, Kolar- 


A.L R. 


permit to R. T, A. on an inter-regional 
route, . The application was not published 
under S, 57 (3) for inviting objections, 
Instead, after ‘A’ made a representation, 
‘B’ the Secretary of R, T. A. issued an 
endorsement stating that his application 
would be placed before the R. T. A. after 
the need is established under S. 47 (3) and 
for notifying the application under S. 57 
(3). ‘A’ filed a writ against ‘B’s order, 
seeking a direction that his application be 
published forthwith and also additional 
direction that his application be consider- 
ed along with another application pending 
consideration, 


Held, that S. 47 (3) was not applicable 
to cases relating to inter-regional permits 
and ‘A’ was entitled to a writ of manda- 
mus directing ‘B’ to publish the applica- 
tion of ‘A’ in accordance with the provi- 
sions contained in S, 57 (3). AIR 1970 SC 
1542, Followed, (Paras 4, 6) 

Held further, that every intending ap- 
plicant in respect of a given route cannot 
hold up the proceedings in respect of the 
first applicant whose application is ready 
for hearing, However, in the instant case, 
as the delay in getting the application of 
‘A’ ready for hearing has been due to il- 
legal endorsement issued by the Secre- 
tary, it was directed that if the authority, 
i, e, R. T. A. had not disposed of the ear- 
lier application, it could think of club- 
bing ‘B’s application with pending applica- 
tion after publishing it under S. 57 (3). 


(Para 6) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1542 4 
1968 MPLJ (Notes) 2 6 


M, Rangaswamy, for Petitioner; M. R, 
V. Achar, for Respondents, 


ORDER :— The petitioner is a Stage 
Carriage operator, On 19-6-1981 he filed 
an application under S, 57 (2) of the 
Motor Vehicles Act, 1939, (hereinafter 
referred to as ‘the Act’) for grant of a 
stage carriage permit on the inter-regional 
route lying between Somasetty Hally 
within the region of Kolar Regional 
Transport Authority and Tumkur Town 
which is in the jurisdiction of the Re- 
gional Transport Authority, Tumkur. The 
application presented to the Secretary, 
Regional Transport Authority, Kolar, 
first respondent herein, was not. acted 
upon as normally when such application 
is presented the same has to be publish- 
ed under S. 57 (3) of the Act, for inviting 
objections. On the other hand, when the 
petitioner approached the first. respon- 
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dent with a representation on 13-7-1981, 
he has been issued an endorsement dated 
16-7-1981 stating that his application 
dated 19-6-1981 for grant of a stage car- 
riage permit on the route in question will 
be placed before the Regional Transport 
Authority, Kolar, after the need is es- 
tablished under S, 47 (3) of the Act and 
notifying the application under S, 57 (3) 
of the Act, 

2. Aggrieved by this, the petitioner 
has approached this Court under Arts, 226 
and 227 seeking inter alia, a writ of man- 


damus directing the 3rd respondent to. 


publish his application under S, 57 (3) of 
the Act, forthwith and also for a direc- 
tion to the first respondent, Regional 
Transport Authority, Kolar, to consider 
the application so published along with 
the application of the 2nd respondent 
now under consideration by the Regional 
Transport Authority, 

3. Respondent 2, has entered appear- 
ance and respondents 1 and 3 though 
served have remained absent and unre- 
presented, 

4. Sri M, Rangaswamy, learned counsel 
appearing for the petitioner has strenuous- 
Iy contended that the entire action of the 
3rd respondent has been arbitrary and 
without the authority of law depriving 
the valuable right of the petitioner of be- 
ing heard, The fear of the applicant is 
that the reason given in the impugned 
endorsement that the need is required to 
be established under S. 47 (3) of the Act, 
is only to cause delay of the publication 
so that the petitioner’s application will 
not be ready for hearing when the second 
respondent’s application is considered by 
the first respondent. He further argues 
that in the case of Mahommed Ibrahim 
v. State Transport Appellate Tribunal, 
Madras (AIR 1970 SC 1542) the Supreme 
Court has clearly held that S, 47 (8) of 
the Act, is not applicable to cases relat- 
ing to inter-regional permits, It clearly 
established that the 3rd respondent was 
clearly in error in issuing the endorse- 
ment stating that a need has to be estab- 
lished for service on the route in ques- 
tion and the same is in utter disregard 
of the ruling of the Supreme Court. 
Therefore, the petitioner undoubtedly is 
entitled to a writ of mandamus directing 
the 3rd respondent to publish the appli- 
cation of the petitioner in accordance 
with the provisions contained under sub- 
section (3) of S. 57 of the Act. 

'5. I have some doubt in acceding to 
the second prayer that-the petitioner is 
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entitled to a writ of mandamus directing 
the first respondent to consider his ap- 
plication along with that of the 2nd res- 
pondent, 


6. Sri M. R, Venkatanarasimhachar, 
learned counsel appearing for the 2nd 
respondent has resisted the claim made by 
the petitioner in regard to the second 
prayer that he may resist the first prayer 
also on the ground that the application of 
the petitioner being one for inter-regional 
route, there was some time lag involved 
in the consultation with the other Re- 
gional Transport Authority to publish the 
application under S. 57 (3) of the Act. So 
far as the consultation of the other re- 
gional transport authority is concerned, 
consent has been given to the first res- 
pondent by the Regional Transport Au- 
thority, Tumkur, for the route in ques- 
tion as far back as July, 1981. Even 
otherwise from the language of R. 123 of 
the Motor Vehicles Rules, it is clear that 
consultation is something which follows 
the notification under S, 57 (3) of the 
Act. Therefore, the reason given in the 
endorsement that a need has to be estab- 
lished is unjustifiable. Counsel argued in 
support of his first contention that the 
petitioner is not entitled to a writ of 
mandamus to the first respondent to con- 
sider after due publication under S. 57 (3) 
of the Act, his application along with the 
application of the second respondent hav- 
ing regard to the ruling of the Supreme 
Court in the case of Purshottam Bhai 
Punnambhai Patel v, State Transport Ap- 
pellate Authority Madhya Pradesh in 
Civil Appeal No. 762 of 1963* (Unreported 
decision). In the said case decided on 
14-4-1964 N. Rajagopala Ayyar J. (as he 
then was) speaking for himself and M, 
Hidayatullah J, (as he then was) con- 
sidering the scope of S, 47 (1) (c) in the 
scheme of the provisions of the Act, and 
dissenting from the view taken by the 
High Court Madhya Pradesh that all ap- 
plications for identical routes shall be 
heard together, held as under :— 


“Tf it were held that immediately an 
application is made for a permit on a 
route which is the same as that for which 
applications are being considered by the 
Transport Authority under S. 57 (5) or 
which might have a material bearing on 
the grant of permits on that route, the 
Transport Authority would have to hold 
its hand and wait till all the applications 


‘*See 1968 MPLJ (Notes) 2, 
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could be considered together, then it 
would be apparent that if there are suc- 
cessive applications at intervals for these 
permits the stage might never be reached 
when the applications could be consider- 
‘ed and a permit granted. Once it is re- 
cognised that the grant of permits to 
transport operators to ply their carriages 
on specified routes is primarily for the 
benefit of the travelling public, it would 
be seen that such a result would mean 
that the public would be deprived of a 
transport service for appreciable lengths 
of time and this could not have been con- 
templated by the Act.” 
Tf it is so understood, it necessarily fol- 
lows that in the light of the admission 
made by the petitioner that he filed the 
application as well as his objections to 
the grant of a permit to the second res- 
pondent on the identical route, the peti- 
tioner’s application was an afterthought 
not originally intended to operate the 
route in question, If that is so, the right 
to have the petitioner’s application heard 
together will arise when both the appli- 
cations are ready for hearing before the 
same authority and not otherwise. It 
therefore, cannot be said that every in- 
tending applicant in respect of a given 
route can hold up the proceedings in res- 
pect of the first applicant whose applica~ 
tion is ready for hearing, However, it is 
necessary to observe on the facts of this 
case, as the delay in getting the applica- 
tion ready for hearing has been entirely 
due to the illegal endorsement issued by 
the Secretary which has been struck 
down by me above, if the concerned au- 
thority has not disposed of the application 
of the second respondent as on the date 
of this order, it would serve the interest 
of the petitioner by clubbing the applica- 
tions together after the 3rd respondent 
publishes the application of the petitioner 
as directed by me in the course of this 
order earlier under S, 57 (8) of the Act. 
7. However, this matter may be raised 
by the petitioner in the proceedings now 
pending before the first respondent au- 
thority in respect of the application made 
by the second respondent, If so re- 
presented, the first respondent is free 
to decide on merits the two applications 
by clubbing them together. With these ob- 
servations rule issued is made absolute 
in respect of the first prayer. So far as 
the second prayer is concerned, it is 
rejected and the rule stands discharged. 


Order accordingly. 





A.L R. 
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G. N. SABHAHIT AND M. NAGAPPA, JJ, 


The Oriental Fire and General Insu- 
rance Co, Ltd. Appellant v. Tippanna 
oe Kundgol and another, Respon~ 

ents, 


Misc, First Appeal No, 594 of 1980, D/- 
7-7-1981, 

Motor Vehicles Act (4 of 1939), S.. 96 
(1) — Liability of insurance company — 
Accident happening on 11-2-1978 —— In- 
Surance company issuing renewal receipt 
on 14-2-1978 after receiving premium on 
13-2-1978 and with effect from 10-2-1978 
~~ Policy being in force on date of ac- 
cident insurance company could not es- 
cape liability to pay amount, (Para 4) 


B. V. Acharya, for Appellant; Patel D, 
Kari Gowda, for B. P. Krishna, (for No. 1) 
P/R. Ramesh, for B, T, Hegde, (for No. 2), 
for Respondents, 


M. NAGAPPA, J.:— This appeal by 
the insurer is directed against the judg- 
ment and award dated 18-12-1979 passed 
by the Motor Accidents Claims Tribunal, 
Dharwad, in M. C, (M. V, GC.) No. 76 of 
1978 fixing the liability on the Insurance 
Company along with the owner and the 
amount awarded to be paid by the In- 
surance Company under S, 110B of the 
Motor Vehicles Act. 


2. The only point that was canvassed 
for our consideration by the learned 
counsel for the appellant is that the vehi- 
cle was not insured on the date of ac- 
cident, namely, on 11-2-1978. If that is 
so, the Tribunal was not justified in fix- 
ing the liability on the Insurance com- 
pany. | 

3. A perusal of the records indicates 
that the Insurance company has issued 
renewal receipt on 14-2-1978 after having 
received the premium due thereunder on 
13-2-1978 and with effect from 10-2-1978 
for a period of one year thereafter. The 
accident happened on 11-2-1978. There- 
fore, it is clear that the policy was in 
force on the date of the accident. in which 
case the Insurance company cannot es- 
cape its liability to pay the amount in 
question. S, 96 (1) of the M. V. Act, 1939, 
reads thus: 


“If, after a certificate of insurance has 
been issued under sub-section (4) of Sec- 
tion 95 in favour of the person by whom 
a policy has been effected, judgment in 
respect of any such liability as is requir- 
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ed to be covered by a policy under cl, (b) 
of sub-section (1) of Section 95 (being a 
liability covered by the terms of the 
policy) is obtained against any person in- 
sured by the policy, then, notwithstand- 
ing that the insurer may be entitled to 
avoid or cancel or may have avoided or 
cancelled the policy, the insurer shall, 
subject to the provisions of this Section, 
pay to the person entitled to the benefit 
of the decree any sum not exceeding the 
sum assured payable thereunder, as if he 
were the judgment debtor, in respect of 
the liability, together with any amount 
payable in respect of costs and any sum 
payable in respect of interest on that sum 
by virtue of any enactment relating to 
interest on judgments.” 


3. Section 96 (1) deals with the duty 
of the Insurer to satisfy judgments 
against persons insured in respect of third 
party risks, The provisions of the section 
have to be construed so as to ensure the 
object of Chapter VIII, The said chapter 
makes provision for insurance of vehicles 
against third party risks i. e. its provision 
ensures that third parties who suffer on 
account of user of motor vehicle would 
be able to get damages for body injuries 
or damage to property suffered as a re- 
sult of accident by use of Motor Vehicle 
and that their ability to get damages 
should not be made dependent on the 
financial condition of either of the driver 
of the vehicle whose user led to causing 
of the injury or the financial capacity of 
the owner of the vehicle who permitted 
such user, Therefore, the right of the 
third parties to get compensation being 
a statutory one is Independent of the 
contractual right and obligation between 
the insurer and the insured. The liability 
of the insurer to third parties being 
statutory, when a third party suffers in- 
jury or damages due to the use of Motor 
Vehicle, the right flows from the statute 
and is not contractual, 

4. Therefore, S. 96 (1) of the Act, with 
a view to protect rights of third parties 
provides that the insurer is bound to in- 
demnify the insured, so far his liability 
to third parties is concerned as per policy 
issued, even though insurer was entitled 
to avoid or cancel the policy for breach 
of certain restrictions, conditions and 
limitations contained therein. In the in- 
stant case, the case of the insurer was 
‘that the vehicle in question had not been 
insured with it at the time of the acci- 
dent. But as already indicated the In- 
lsurance Company has issued renewal in- 
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surance receipt on 14-2-1978, having re- 
ceived the premium on 13-2-1973 giving 
effect from 10-2-1978 for a period of one 
year, So, the renewal certificate was very 
much in force on the date of acciden 
i, e, 11-2-1978. Under the circumstances, 
the insurer may be entitled to proceed 
against the insured of the policy, either 
to avoid or cancel or have avoided or can- 
celled the policy, the insurer is bound 
by the provisions of S. 96 (1) of the Act, 
to pay the person entitled to the benefit 
of the decree any sum not exceeding the 
sum assured payable thereunder. So, 
there is no force in the contention of the 
learned counsel for the Insurer appel- 
lant, with regard to the finding of the 
tribunal fixing the liability on the In- 
surance Company, 


5. In the result, for the reasons stated 
above, this appeal fails, and the same is 
dismissed, No casts, 

7 Appeal dismissed. 
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K. 8. PUTTASWAMY, J. 
K, T. Rajashekar, Petitioner v, State of 
Karnataka and another, Respondents. 
Writ Petition No, 17850 of 1980, Dj/- 
21-9-1981. 


Karnataka Motor Vehicles Rules (1963), 
Form No. 53, Column No. 9 appended to 
Rules — Not valid’ being violative of 
Art. 19 (1) (g) of the Constitution. AXIR 
1974 Kant 158, Applied. (Para 7) 


Chronological Paras 
AIR 1974 Kant 93: (1974) 1 Kant LJ 

158 3. 5, 6, 7 
W., A, No. 163 of 1973 (Kant) 3 


P. R. Ramesh, for Petitioner; Smt. 
M. R, Vanaja, Govt, Pleader, for Respon- 
dents, 


ORDER :— On 19-8-1980 the petitioner 
made an application under S, 63 (6) of the 
Motor Vehicles Act of 1939 (hereinafter 
referred to as the Act) for grant of a spe- 
cial permit before the Regional Trans- 
port Officer, Bangalore (hereinafter re- 
ferred to as the RTO) for carrying pass- 
engers on hire or reward in his motor 
Vehicle bearing No. MED 4503 from 
22-8-1980 to 31-8-1980. On the said ap- 
plication made by the petitioner the RTO 
by his endorsement No. SPB/MED 4504/ 
80-81 (Annexure-B) apparently influenc- 
ed by the form of the permit prescribed 
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by the Karnataka Motor Vehicles Rules, 
1963 (hereinafter referred to as the Rules) 
- directed the petitioner to furnish the 
names and addresses of the passengers 
travelling in the vehicle as per R, 111 (5) 
of the Rules as a condition precedent to 
consider that application. 


2. On 9th Sept, 1980 the petitioner ap- 
proached this Court under Art, 226 of the 
Constitution challenging the validity of 
the aforesaid order made by the RTO and 
for striking down column No. 9 of form 
No. 53 P, Co, S. P, A. appended to the 
Rules with an appropriate prayer for im- 
terim directions. On 11-9-1980 this Court 
while issuing Court rule nisj in the case, 
directed the RTO not to insist upon the 
list of passengers proposed to be carried 
in the vehicle. In compliance with the 
interim order made by this Court, the 
RTO has issued a special permit to the 
petitioner, without insisting on the pro- 
duction of a list of passengers, which has 
also expired. In this view, it is not neces- 
sary for this Court to examine the vali- 
dity of the impugned endorsement issued 
by the RTO and pronounce on its vali- 
dity. Hence, the relief sought by the peti- 
tioner against the impugned order is re- 
jected as having become unnecessary. 


3. Sri P. R. Ramesh, learned counsel 
for the petitioner, however, urged that 
column No, 9 of Form. No, 53 appended to 
the Rules is not in conformity with Sec- 
tion 63 (6) of the Act and R. 111 of the 
Rules as amended by Government and 
is, therefore, liable to be struck down. In 
support of his contention Sri, Ramesh 
strongly relies on the ruling rendered by 
Malimath, J, in R, A. Jayaram v, State 
of Mysore ((1974) 1 Kant LJ 158) : AIR 
1974 Kant 93 affirmed in W. A, No, 163/ 
1973 filed by the State, 


4, Smt. M. R, Vanaja, learned High 
Court Government Pleader appearing for 
the respondents, urged that column No. 9 
of the permit was valid. 


5. An examination of the form of the 
permit issued under S, 63 (6) of the Act 
shows that the same was prescribed. with 
the various columns found therein, hav- 
ing regard to the intendment and object 
of R. 11l.as originally framed by Gov- 
ernment. In Jayaram’s case, this Court 
struck down a portion of sub-rule (5) of 
R. 111 of the Rules as being. violative of 
Art. 19 (1) (g) of the Constitution, accept- 
ing the submission made for the State 
that the offending portion of. :that rule 
was severable, ` . 


Shivangouda Basangouda V. Muttayya Danayya 


A.L. R. 


6. In conformity with the ruling’ of 
this Court in Jayaram’s case, Govern- 
ment by its Notification No. HD 57° TMR 
76 dated 5-3-1977 has suitably amended 
R, 111 of the Rules. But, while amending 
the said rule, Government has lost sight 
of the necessity to amend the form of the 
permit-Form No, 53, agreeably with the 
ruling of this Court and the amendments 
made by it. 

7 An examination of R, 111 after its 
amendment by Government in Notifica- 
tion dated 5-3-1977 shows that the 
reasoning that commended to this Court 
has been accepted by Government and 
sub-rule (5) has been brought in confor- 
mity with the enunciation made by this 
Court in Jayaram’s case, When Govern- 
ment accepting the enunciation made in 
Jayaram’s case amended R. 111 of the 
Rules, on the same parity of reasoning, it 
should have also amended Form No, 53 
earlier prescribed. But alas! that has. not 
been done. Be that as it may, column 
No. 9 of Form No. 53 of the permit suffers 
from the same vice on which this Court 
struck down sub-rule (5) of R., 111 of the 
Rules and is, therefore, liable to be struck 
down, But, for the very reasons found in 
Jayaram’s case column No, 9 in Form 
No. 53 can be struck down without strik- 
ing down the entire form of the permit, 

8. In the light of my above discussion, 
I strike down only column No, 9 of Form 
No. 53 P, Co, S. P. A, appended to the 
Karnataka Motor Vehicles Rules, 

§. Rule issued is made absolute. But, 
in the circumstances of the case, I direct 
the parties to bear their own costs, . 


Rule made absolute, 
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G. N, SABHAHIT AND M. NAGAPPA, JJ. 

Shivangouda Basangouda Patil, Appel- 
Iant v, Muttayya Danayya ` Chikkamath 
and others, Respondents, 

Mise, First Appeal No. 816 of 1980, D/- 
23-7-1981 (with cross objections). 

Motor Vehicles Act (4 of 1939), S. 110-B 
— Quantum of compensation — Factors 
to be taken into consideration. 


Claimant ‘sustained fracture of shoul- 
der. bone, mandible -and other minor in- 
juries, He was treated in hospital for a 


‘ month, Mandible was set right by operat- 


ing and fixing wire to jaw, Pinna of his 
left ear was disfigured -being cut off, In 


KY/AZ/F503/81/VSS/MVJ-H: 


1982. Hosali Press (P.) Ltd. v, K, N 


addition. to damages of Rs. 11,000/- grant- 
ed by Tribunal, the claimant was award- 
ed additional sum of Rs, 5000/- towards 
disability and disfigurement of face which 
was not taken into consideration by Tri- 
bunal, (Para 2) 


Hemalatha Mahishi, for Appellant; R. 
H. Chandangowdar and K, Suryanarayana 
Rao, for Respondents, 

SABHAHIT, J.:— This appeal by the 
claimant injured is directed against the 
judgment and award dated 1-2-1980, 
passed by the Motor Accidents Claims 
Tribunal, Dharwad, in M. V. C. No. 196/ 
1978 on its file, awarding compensation of 
Rs, 11,000/- to him. 


2. As a result of the accident that oc- 
curred on 14-5-1978 in Hanagal, at about 2 
p. m. the claimant sustained fracture of 
the shoulder bone, mandible, in addition 
to other injuries of minor nature. After he 
was treated in the hospital for a month, 
his mandible was set right by operating 
on him and fixing the wire to the jaw. 
Even after the said treatment claimant 
is now left with disfigurement of face 
and he complains that he cannot chew 
hard substance as before, It is also found 
by the Tribunal that the pinna of his left 
ear is disfigured being cut off, The Tri- 
bunal no doubt has awarded compensa- 
tion of Rs, 10,000/- as general damages 
ie, Rs. 5 000/- towards pain and suffer- 
ing and another Rs. 5 ,000/- towards in- 










proper to add another Rs, 5,000/-. 
affirm Rs,. 1,000/- awarded by the Tri- 
bunal towards special damages, In all, 
therefore, the claimant is entitled to 
Rs. 16,000/- instead of Rs, 11,000/- award- 
by the Tribunal, 


3. In the result the appeal is partiy 
allowed. The Insurance company shall 
pay claimant the compensation of Rupees 
16,000/- together with interest at six per 
cent per annum from the date of applica- 
tion till payment as also costs before the 
Tribunal, In the view we have taken the 
cross-objections filed by the owner of the 
vehicle are dismissed. No costs in this ap- 
peal and cross OP IeCHONS before this 
Court, i 

a Appeal partly allowed, 
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Hosali Press (P). Ltd., Bangalore, 
Appellant v. K. N, Guruswamy and Co, 
(P.) Ltd, Bangalore, Respondent. 


Mise, First Appeal No. 53 of 1981, D/- 
27-5-1981, 

Civil P. C. (5 of 1908), O. 39, R. 1 — 
Transfer of Property Act (1882), S. 108 (c) 
~~ Application for temporary injunction 
in suit for permanent injunction res- 
training defendant-landlord from ob- 
structing passage to leased premises — 
Passage not leased — Discretion of Court. 

The discretionary order passed by the 
trial Court like an order issuing or re- 
fusing to issue an interim injunction, 
should not be lightly interfered with by 
the appellate Court merely because it is 
possible for the appellate Court to come 
to a different conclusion of facts. It is 
equally settled, however, that if the trial 
Court has not used its discretion judici- 
ally and has acted perversely without 
taking into consideration the entire mate- 
rial on record, it is the duty of the appel- 
late Court to correct the order of the 
trial Court, (Para 7) 


The covenant for quiet enjoyment of 
the leased premises, envisaged by S. 108 
(c) of the T, P, Act is one of the coven- 
ants that run with the land and the ten- 
ant or lessee has the right to enjoy the 
premises quietly and peacefully so long 
as he is not evicted in due course of law. 
AIR 1923 Cal 41 and (1966) 2 QB 99, Ref. 
fo, ` (Para 8) 

The right of quiet enjoyment of the 
leased premises includes the right of way 
to the premises, The suit for injunction is 
maintainable for any disturbances of the 
right of way, It is not necessary for the 
lessee to prove that the way was a part 
of the lease, (Para 9) 

Where the discretion in refusing or 
granting the temporary injunction has 
not been used in a judicial manner, the 


, appellate Court can interfere with the 


order, (Para 12) 
Cases Referred : Chronological Paras 
(1966) 2 QB 99, Owen v, Cadd . 8 
AIR 1923 Cal 41 8 


'P. S, Devadas, for Appellant; S. S. 
Ramadas, for S, G. Sundarswamy, for 


' Respondent. ` 
Od UDGMENT :— ‘This appeal is institut- 


ed by the > plaintiff-appellant in O. S, 
CY/I¥/D278/8t/KNA 
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No. 585 of 1980 on the file of the Tenth 
Additional City Civil Judge, Bangalore 
and is directed against the order passed 
by him on J, A. No. 1 in the suit rejecting 
the prayer for temporary injunction dur- 
ing the pendency of the suit. 


2. It is the case of the plaintiff-appel- 
lant that he is the tenant of suit premises 
in which he is running a printing press 
under the name and style “Hosali Press 
(P) Limited”. It is his case that he had a 
right of way to the press through a 
‘cutcha’ road which reaches the main en- 
trance of the press. It is his further case 
that he was bringing articles required by 
the press through vans, cars and trucks 
by this road and according to him feel- 
ings became strained between the landlord 
and tenant- as an application for eviction 
was instituted against the tenant by the 
landlord-defendant for eviction. It is the 
further case of the  plaintiff-appellant 
that with a view to harass the plaintiff- 
tenant the landlord has ‘been trying to 
block the ‘cutcha’ road leading to the main 
entrance by putting up a shed actually 
on the ‘cutcha’ road itself, thus obstruct- 
ing substantially the path leading to the 
press, as also the business of the plaintiff 
carried on in the premises. Having in- 
stituted the suit for a permanent injunc- 
tion to restrain the defendant from thus 
obstructing the quiet enjoyment of the 
premises, the plaintiff instituted an ap- 
plication for temporary injunction, in the 
suit. The trial court was pleased to issue 
notice on the said application and the 
defendant on entering appearance resisted 
the application, The same was heard by 
the trial court. Parties filed affidavits 
and a Commissioner was also got appoint- 
ed by the plaintiff and the Commissioner 
submitted his report along with the 
sketch. The trial court appreciating the 
material on record came to the conclu- 
sion that the plaintiff had a path leading 
to his press and as such it was not neces- 
sary to issue any temporary injunction 
order during the pendency of the suit. 
Accordingly, the trial Court dismissed 
the I. A. by its order dated 27-11-1980. 
Agegrieved by the said order the plaintiff 
has come up in the above appeal before 
this Court. 


3. The learned Advocate appearing for 
the appellant contended that the trial 
court materially ignored the report of 
the Commissioner and failed to appre- 
ciate that the defendant was actually try- 
ing to put up a shed on the road itself, 
thus substantially obstructing the road 


Hosali Press (P.) Ltd. v. K. N. Guruswamy & Co. (P.) Ltd. 


A. LR. 


leading to the press and in turn obstruct- 
mg the business of the tenant and his 
right of quiet enjoyment of the premises, 
Thus, he submits that the order of the 
trial court was perverse and hence ap- 
peal should be allowed and the tem- 
porary injunction issued by this court 
should be made absolute, 


4. It may be mentioned that as soon 
as the appeal was admitted this Court 
was pleased to issue a temporary injunc- 
tion order on I. A. I, submitted by the 
appellant before this court in the follow- 
ing terms :— 

“It is just and proper to issue a tem- 
porary injunction restraining the res- 
pondent/defendant from proceeding with 
the further construction of the building 
till this appeal is heard and decided by 
this court. I, therefore, allow I A. Q. 
and direct the issue of a temporary in- 
junction restraining the respondent/de- 
fendant from proceeding with the further 
construction of the building detailed in 
the schedule to I. A. I” 


5. The learned Advocate appearing ‘for 
respondent in the appeal argued support- 
ing the order passed on I. A. No. I by the 
trial court. He, further submitted that 
an order granting or refusing interim in- 
junction order being essentially in the 
discretion of the trial court, the appel- 
late court should be slow in interfering 
with such discretionary order, 


6. The sole point, therefore, that arises 
for my consideration in this appeal is — 
Whether the trial court was justified in 
refusing the interim injunction order in 
favour of the plaintiff in its discretion? 


7. It is no doubt true that the discre- 
tionary order passed by the trial court 
like an order issuing or refusing to issue 
an interim injunction order, should not 
be lightly interfered with by the appel- 
late court merely because it is possible 
for the appellate court to come to a dif- 
ferent conclusion on facts. It is equally 
settled, however that if the trial court has 
not used its discretion judicially and has 
acted perversely without taking into con- 
sideration the entire material on record, 
it is the duty of the appellate court to 
correct the order of the trial court, 

8. In.the instant case, the suit is for 
permanent injunction to restrain the de- 
fendant from obstructing the plaintiffs 
quite enjoyment of the suit premises by 
the tenant. The covenant for quiet enjoy- 
ment is one of the covenants that run 
with the land and the tenant or the les- 
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see has the right to enjoy the premises 
quietly and peacefully so long as he is 
not evicted in due course of law. That 
concept is incorporated in our law by 
provision made in S, 108 (c) of the T, P. 
Act which reads: 


“The iessor shall be deemed to con- 

tract with the lessee that, if the latter 
pays the rent reserved by the lease and 
performs the contract binding on the 
lease, he may hold the property during 
the time limited by the lease without 
interruption.” 
Mulla in his commentary on the T. P., 
Act, Sixth Edition, at page 689 speaking 
on this aspect states “Covenant for quiet 
enjoyment — The Covenant implied by 
this section is the absolute covenant ex- 
pressed in an English lease. The express 
covenant of an Enblish lease is either (1) 
absolute or unqualified, or (2) restricted 
or qualified.” This is explained in the 
following passage from the judgment of 
Mookerjee, J., in the case of Naorang 
Singh v. Meik, (AIR 1923 Cal 41) :— 


"This provision (cl, (c) of S. 108) secu- 
res for the lessee the benefit of an un- 
qualified covenant for quiet enjoyment. 
A qualified covenant for quiet enjoyment 
protects the lessee against interruption 
by the lessor, his heirs and assigns, or 
any other person claiming by or under 
him, them, or any of them, whereas an 
unqualified covenant protects the lessee 
against interruption by the lessor, his 
heirs and assigns or by any other person 
or persons whomsoever. The covenant, in 
the unqualified form covers the case of 
interruption by the superior landlord or 
other person claiming by title paramount, 
exercising a power of re-entry, or other- 
wise, dispossessing the lessee.” 


Woodfall in his book Landlord and 
Tenant, Vol. I at page 574 in para 1329 
has observed that an action on the coven- 
ant for quiet enjoyment may be main- 
tained for the disturbance of the right of 
way. 

In the case of Owen v, Cadd ((1966) 
2 QB at page 99) it is held that although, 
to constitute a breach of such a covenant 
there must be some physical interference 
with the enjoyment of the demised pre- 
mises, and the interference must be sub- 
stantial, there could be a breach of such 
covenant without an actual physical ir- 
ruption into or upon the demised premises 
on the part of the landlord or some person 
authorised by him, 
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9. It is thus obvious that the lessee 
has a right for quiet enjoyment of the 
premises let to him, in this case for car- 
rying on his business of running a press. 
That includes inter alia the ingress to the! 
press or the right of way. The action is! 
maintainable for any disturbance to the 
right of way. The learned City Civil 
Judge appears to think that it was neces- 
sary for the plaintiff-appellant to prove 
that the way was also a part of the lease 
or demise. In the course of his order this 
is what he has observed :— 


“He has not produced any document to 
establish that the entire open yard in 
front of his building and he has not pro- 
duced any documents to establish that the 
entire open yard in front of his premises 
he had lease-hold right having been exer- 
cised by him or earlier by his predeces- 
sor in title.” 


That is not obviously the correct approach 
to the facts of the case, 


10. The simple ‘point that arises for 
consideration in the suit as well as in 
deciding the application is as to whether 
the defendant by his action obstructed 
the right of quiet enjoyment of the plain- 
tiffs leasehold premises in running his 
business. 

11. The court obviously has not look- 
ed into the Report submitted by the 
Commissioner which formed part of the 
record. The Commissioner in his report 
has very clearly stated in para 6 thus:— 

“The proposed building is being con- 
structed in the centre of the cutcha road 
just in front of the entrance to the Hosali 
Press building, Pillars have been put up 
in the said road in front of the northern 
main entrance to the Press building.” 
Again in para 9 the Commissioner has 
observed:— 

“There is a passage (Cutcha) running 
from the edge of the road North to South 
on the Eastern side of the press build- 
ing, There is also a wooden gate in the 
passage. The width of the passage near 
the wooden gate is 10'/2 feet. Lot of grass 
have come up on either side of this 
passage. A visual observation of this 
passage reveals that there was no vehi- 
cular movement through this passage. 
This passage cannot be made use of for 
movement of light and heavy duty vehi- 
cles.” 

12. It is obvious by reading the order 
of the City Civil Judge that he has en- 
tirely ignored the report of the Commis- 
sioner. That, without more, goes to show 
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that he has net used his discretion in 
refusing to ‘issue the temporary injunc- 
tion in a judicial manner and as such this 
is a fit and proper case wherein this 
court has not only the power but the 
duty to interfere with the order of the 
trial court, 


13. By looking to the facts as also by 
reading the report of the Commissioner 
it becomes obvious that the pillars have 
been put on the ‘cutcha’ road leading to 
the main entrance of the press. Without 
more it is manifest that there is obstruc- 
tion to the cutcha road. It is a matter of 
common knowledge that heavy and light 
vehicles are required to move to the press 
both to bring the materials and to take 
away the materials and if the pillars are 
installed on the cutcha road, it is obvious 
that there would be obstruction to the 
movement of vehicular traffic. Hence, it 
is-a clear case where there is an attempt, 
prima facie, made by the landlord to sub- 
stantially obstruct the covenant of quiet 
enjoyment by the tenant of the suit pre- 
mises, in running his press, as contem- 
plated under S, 108 (c) of the T, P. Act, 
it was the bounden duty of the trial court 
to issue interim injunction order to stop 
further construction of the shed or the 
building by the landlord, It is for that 
reason that this court was pleased to issue 
temporary injunction arder as soon as the 
appeal was admitted when the application 
for temporary injunction order was made. 


14. In the result, therefore, the appeal 
is allowed. The impugned order of the 
trial court is hereby set aside and the 
order of temporary injunction already 
issued by this court, as quoted above, is 
made absolute and continued till the final 
decision in the suit, 

: Appeal allowed, 
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N, D, VENKATESH, J. 
B. Ganganna. Petitioner v, Returning 
Officer, M. A. Venkataswamy and others, 
Respondents, 


Mise, Petn. No. 3 of 1980 in Election 
Petn, No. 74 of 1978, D/- 15-4-1981, 


Civil P, C. (5 of 1908), O. 9, R. 9 and 
S. 151 — Representation of the People 
Act (1951), Section 87 and Section 81 — 
Election petition dismissed for default 
— Restoration of — By reason of 
S. 87 provisions of Civil P, C. apply — 


JY/AZ/E790/81/GNB/SNV. 


B. Ganganna v, Returning Officer, M. A, . Venkataswamy- 


A. E R. 


Remedy for restoration being available 
under O. 9, R. $ application under S. 151 
is not maintainable. 


When an election petition filed under 
5, 81 is dismissed for default by the 
Election Judge the party aggrieved can 
by virtue of S. 87 of 1951 Act, take re- 
course to an appropriate provision under 
the Civil P. C. to get the order of dis- 
missal set aside. Since the Civi P. C 
contains a specific provision under O, 9, 
R. 9 for restoration of the application 
dismissed for default the aggrieved party 
cannot invoke the inherent powers of the 
Court under S. 151. Therefore an applica~ 
tion under S, 151 for setting aside the 
order passed by the Election Judge dis- 
missing the election petition for default 
would not be maintainable assuming thaf 
the Election Judge trying an election peti- 
tion has inherent powers conferred on a 
court by S. 151. AIR 1964 SC 993 and AIR 
1970 SC 997 Rel, on; AIR 1977 SC 1146 
Dist, (Paras 7, 8) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1146 : 1977 Lab IC 710 8 
AIR 1970 SC 997 8 
AIR 1964 SC 993 8 


T. P. Sathish Chandra Kumar, for Peti- 
tioner; B. S. Keshava Iyengar, Advocate 
General and T. R. Rangaraju, for M/s. 
Kesvy, for Respondents, 


ORDER :— Misc. Petition No. 3 of 1980 
is an application, filed by the petitioner in 
Election Petition No. 74 of 1978, under 
S. 151 of the Code of Civil Procedure re- 
questing this Court to restore to file 
Election Petition No, 74 of 1978 dismissed 
for default (vide order-sheet dated 23-1- 
1980), 


2. The facts are like these: Challeng- 
ing the election of the 2nd respondent (in 
E, P, No, 74/78) from the Legislative As- 
sembly Constituency No. 63, Kallamballa, 
to the Karnataka Legislative Assembly 
in the general elections held in the month 
of Feb., 1978, the petitioner had filed 
E. P. No. 74/78. The contesting respon- 
dents had filed their written statements. 
In the light of the rival pleadings the 
Court had framed issues. After framing 
the issues the petition had been set down 
for evidence of the petitioner. On 23-1- 
1980 neither the petitioner nor his wit- 
nesses were present and, therefore, the 
petition was dismissed for default. The 
note made in the order-sheet maintained 
in Election Petition No. 74 of 1978 re. the 
framing of the issues; posting the peti- 
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tion for petitioner’s evidence, and the 
order dismissing the election petition for 
default are exiracted below: 


"25-10-79; Issues framed, Petition post- 

ed for petitioner’s evidence from 10-12- 
1979 and onwards, Meanwhile the peti- 
tioner may file his witness list, serve a 
copy of the same on the other side indi- 
cating therein whom he proposes to 
examine on 10-12-1979 and the succeed- 
ing days. . 
10-12-1979: Since the Court is engaged 
in hearing arguments in E, Ps. 8/78 and 
connected cases, this petition is adjourn- 
ed for evidence of the petitioner to 23-1- 
1980. 
93-1-80. The petitioner absent, Shri 
Satishchandra Kumar, learned counsel for 
the petitioner, requested for an adjourn- 
ment stating that the petitioner is unwell 
and, therefore, could not come to the 
Court, I am not convinced of this say. No 
steps have been taken, No witnesses also 
are present. 

The learned counsel for the 2nd and 6th 
respondents and the. learned Govt. Ad- 
vocate for the 1st respondent oppose any 
further adjournment in the matter. In 
the circumstances, request for an ad- 
journment is refused. 

Petition is dismissed with costs of res- 
pondents 1, 2 and 6. 

Advocate’s fee will be in two sets i, 4, 
one set for Advocate for respondents 2 
and 6 and another set for respondent 1. 
Advocate’s fee is fixed at Rs, 250/- in 
each set. 

Sd 4. icin dios wines eee 

3. The averments of the petitioner in 
the affidavit he has filed with the appli- 
cation for restoration (Misc, Petition 
No, 3/80) are: that on the date of hearing 
he could not attend the Court being un- 
well; that he was under treatment during 
Jan., 1980; that he was advised complete 
rest; that he had, therefore, requested his 
Counsel to take an adjournment; that, in 
the circumstances, his absence was neither 
deliberate nor intentional; and, therefore, 
the Court, setting aside the order of dis- 
missal, may restore to file the election 
petition. Along with his application he has 
also produced a medical certificate issu- 
ed by a certain Dr. R. Gopalappa, a pri- 
vate Medical Practitioner, working at a 
place called Bukkapatna. | 

4. To Misc, Petition No. 3 of 1980 the 
2nd respondent has filed his counter in 
the form of a counter-affidavit. He states 
therein that the application-—Misc, Peti- 
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tion No. 3/80/- — filed as it is under S, 151 
Civil P. C, is not maintainable; that the 
Court constituted as it is and being in- 
vested with special powers under the Re- 
presentation of the People Act 1951, (the 
Act) has no inherent powers to exercise 
u/s, 151, C, P. C., that the averments made 
by the petitioner seeking restoration of 
the election petition are not admitted; 
that the application of the type was not 
maintainable; and that, therefore, the 
same was liable to be dismissed, 


5. Counsel for the 2nd respondent 
desired that the objections he had raised 
regarding the maintainability of the peti- 
tion may be heard preliminarily. Both 
sides were accordingly heard on this as- 
pect of the objections of the 2nd respon- 
dent, 


6. The question is: 


Is Miscellaneous Petition No. 3 of 1980 
filed as it is under S, 151, C. P, C., not 
maintainable? 


1. The election petitions should, ‘as 
nearly as may be’ be tried in accordance 
with the procedure applicable to the trial 
of suits under the Civil P. C. (See S. 87 
of the Act), It is debatable whether an 
Election Judge of the High Court trying 
an election petition ‘as nearly as may be’ 
in accordance with the procedure appli- 
cable under the Code. has inherent powers 
conferred on a Court by S. 151, C. P. C. 
However, it is not in dispute that if the 
petition is dismissed for default the party 
aggrieved can take recourse to an appro- 
priate provision under the Civil P, C, to 
get that order set aside, 


8. In the instant case the petition had 
been posted specifically for the evidence 
of the petitioner and his witnesses. The 
petitioner was absent, No witnesses also 
were present, In a situation like that, as 
provided in O. XVII R, 3 (b), the Court: 
proceeded under O, XVII R. 2 and dis- 
missed the petition for default, The peti- 
tioner, in order to get that order set aside 
and to get the petition restored, could 
have filed an application under O. IX, R. 9 
C. P. C. Instead he has invoked S, 151 of 
the Code. Counsel for the contesting res- 
pondent argued that when there is a spe- 
cific provision available in the Code the 
petitioner could not have taken recourse 
to Section 151 of the Code. assuming that 
the Court while trying an election petition 
does have inherent powers as contem- 
plated under S, 151, Jt is in this connec- 
tion he places strong reliance on a deci-' 
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sion of the Supreme Court in Arjun Singh 
v. Mohindra Kumar (AIR 1964 SC 993). 
The following observations made at 
para 19 in the said decision may be noted: 
“On this submission, which we might 
mention has been urged for first time in 
this Court, the first question that arises 
is whether the Court has the inherent 
Jurisdiction which learned counsel con- 
tends that it has. For the purpose of the 
discussion of the question in the context 
of the relevant provisions of the Code, it 
is unnecessary to embark on any detailed 
or exhaustive examination of the circum- 
stances and situations in which it could 
be predicated that a Court has the in- 
herent jurisdiction which is saved by 
S. 151 of Civil P. C. It is sufficient if we 
proceed on the accepted and admitted 
limitations to the existence of such a 
jurisdiction, It is common ground that the 
inherent power of the Court cannot over- 
ride the express provisions of law. In 
other words, if there are specific provi- 
sions of the Code dealing with a particu- 
lar topic and they expressly or by neces- 
sary implication exhaust the scope of the 
pewers of the Court or the jurisdiction 
that may be exercised in relation to a 
matter the inherent power of the Court 
cannot be invoked in order to cut across 
the powers conferred by the Code. The 
prohibition contained in the Code need 
not be express but may be implied or be 
implicit from the very nature of the pro- 
visions that it makes for covering the 
contingencies to which it relates.” 
He also drew my attention to the follow- 
ing observations of the Supreme Court 
in Nainsingh v. Koonwarjee (AIR 1970 SC 
997) at para 4. While referring to the 
inherent powers vested in Courts under 
S, 151 of the Code the Court observes 
that “inherent jurisdiction of the Court 
must be exercised subject to the rule that 
if the Code does contain specific provi- 
sions which would meet the necessities of 
the case, such provisions should be fol- 
jowed and inherent jurisdiction should 
not be invoked. In other words the Court 
cannot make use of the special provisions 
of S. 151 cf the Code where a party had 
his remedy elsewhere in the Code and he 
neglected to avail himself of the same”, 
The learned counsel for the petitioner, on 
the other hand, placing reliance on a 
decision of the Supreme Court in Vice- 
Chancellor, Jammu University v. Dushi- 
nant Kumar Rampal (Rampal’s case) AIR 
1977 SC 1146, argued that though a 
wrong provision is mentioned in the ap- 
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plication the same could be construed as 
one made under the relevant provisions 
and the Court can proceed to consider 
the request. In Rampal’s case (supra) the 
Vice-Chancellor of Jammu University 
had taken action, exercising his powers 
under the statute concerned against a 
teacher serving in the University. The 
order made by the Vice-Chancellor sus- 
pending the teacher did not recite the rel- 
evant statute the source of power, under 
which it was made. On that ground when 
the said order was attacked, the Court 
observed that ‘it is now well settled, as 
a result of several decisions of this Court, 
that when an authority makes an order 
which is otherwise within its competence 
it cannot fail merely because it purports 
to be under a wrong provision of law, if 
It can be shown to be within its powers 
under any other provision; a wrong label 
cannot vitiate an order which is other- 
wise within the power of the authority 
to make”, The facts in Rampal’s case are 
different from the facts of the present 
case, The statute of the University did 
confer power of placing an erring official 
under suspension under certain circum- 
stances. Action taken by the Vice-Chan- 
cellor in keeping under suspension that 
official was sustained because the statute 
conferred such powers on the Vice-Chan- 
cellor. But the Code lays down specific 
procedures to be taken recourse to by the 
aggrieved in different contingencies, If a 
suit is dismissed for default or non-pro- 
secution O. IX, R. 9 envisages that the 
aggrieved may apply for setting aside an 
order of dismissal and further provides 
that “if he satisfies the Court that there 
was sufficient cause for his non-appear- 
ance when the suit was called on for 
hearing the Court shall make an order 
setting aside the order of dismissal......” 
(underlining supplied), No doubt, the 
Code has invested the Court with juris- 
diction and also power to deal with such 
a claim. But it also prescribes the route 
through which one has to pass through to 
tap that source. If the procedural law 
prescribes a particular method or mode of 
dealing with a situation the Court or the 
authority, while trying to deal with that 
situation, has to follow that procedure, 
The ratio laid down in Arjun Singh’s 
ease and Nainsingh’s case apply on all 
fours to the facts of this case. The peti- 
tioner, in the circumstances, cannot in- 
voke the inherent powers of this Court, 
assuming that it has such powers under 
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S. 151 of the Code, to get the impugned 
order set aside when there is a specific 
provision available in law. In this con- 
nection, after referring to a large number 
of authorities dealing with this question, 
it is observed as follows at page 494 of 
Sarkar on Civil Procedure (6th Edition): 


“Exercising of Inherent powers.— The 
majority view is that Court has no juris- 
diction to restore a suit or set aside an 
ex parte decree under S., 151 if no case 
can be made out as required by Order IX 
Br. 9 and I3aesev scien das daseenie ebcden. 45% 


Then, after referring to the voluminous 
Case law on the point and, in particular, 
to, the two decisions of the Supreme Court 
Arjun Singh v. Mohindra (AIR 1964 SC 
993) and Nainsingh v. Koonwarjee (AIR 
1970 SC 997), the learned author observes 
as follows: “In view of later Supreme 
Court decisions it is submitted that the 
majority view represents correct position 
cf jaw.” 


9. In this view of the matter the ob- 
jections raised by the contesting respon- 
dent as to the maintainability of this ap- 
plication have to be upheld. 


10. For the reasons aforesaid Misc. 
Application No. 3 of 1980 is dismissed. No 
costs. 

Application dismissed, 
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K. A. SWAMI, J. 
Narayan, Petitioner v. Ningappa and 
another, Respondents. 
Civil Revn, Pein, No. 3353 of 1979, D/- 
13-4-1981.* 


Civil P. C. (5 of 1908), O. 17, Rr. 3 and 
2 and O. 9, R. 9 — Suit adjourned for 
want of time for the court to take it up 
—Plaintiff not adducing his evidence on 
the adjourned date -—— Dismissal of suit 
was one for default and not under R, 3 
or R. 2 of O. 17. 


Where the suit was adjourned as the 
Court had no time to take it up and there- 
fore the posting was not at the instance 
of the plaintiff, dismissal of the suit for 
his failure to adduce evidence though 
present on the adjourned date was one 
for default and did not attract either R. 3 
or R. 2 of O. 17, Civil P., C. and hence an 


*Against order of Addl, Dist. J. in Misc. 
Appeal No. 37 of 1979, D/- 10-8-1979. 
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application under O. 9 R. 9 to set it aside 
was maintainable. AIR 1979 Mad 135, 
Distinguished. (Faras 4 & 5) 
Cases Referred: Chronological Paras 
AIR 1979 Mad 135 4 


B. S, Raikote, for Petitioner; Annada- 
nayya Puranik, for Respondents. 


ORDER :— In view of the further argu- 
ments addressed by both the sides before 
signing the order dated 2-4-1981 is re- 
called and the following order is passed. 


The petitioner is the planitiff and the 
respondents are the defendants, The suit 
was posted for evidence on 25-11-1975 
and on that day, the Court was otherwise 
engaged; therefore, ‘the suit came to be 
adjourned by the Court to 27th Janu- 
ary 1976 but not at the instance of any 
of the parties, On 27-1-1976, the plaintiff 
and the defendants and their counsel 
were present, but the plaintiff did not 


adduce evidence nor did he enter the 
witness box. The Court dismissed the 
suit for non-prosecution with costs. 


Thereafter, the petitioner filed an appli- 
cation under O. IX, R. 9 of the Civil P. C. 
for restoration of the suit, The trial court 
has held that the order in question dis- 
missing the suit for non-prosecution falls 
within the scope of R. 3 of O. 17 of the 
Code, therefore, it is appealable and ac- 
cordingly it has rejected the application 
as not maintainable, In the appeal, the 
learned Additional District Judge, has 
concurred with the view expressed by 
the trial Court and has dismissed the ap- 
peal. 


2. It was contended on behalf of the 
petitioner that the Courts below were not 
correct in holding that the order dismis- 
sing the suit for non-prosecution was the 
one passed under R. 3 of O. 17 of the 
Civil P. C. inasmuch as on 25-11-1975 the 
suit came to be adjourned not at the in- 
stance of the plaintiff but it was only at 
the instance of the Court as the Court 
was oherwise engaged, Thus, it was sub- 
mitted that the posting of the suit on 27th 
Jan. 1976 was not at the instance of the 
plaintiff for adducing evidence; therefore, 
the provisions contained in R. 3 of O. 17 
of the Code were not applicable. It was 
further submitted that in the instant 
case R. 2 of O. 17 also was not applicable; 
hence the order passed was without 
jurisdiction, 

3. On the contrary, Sri Annadanayya 
Puranik, learned counsel for the respon- 
dents, submitted that as the plaintiff was 
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required to adduce evidence and the suit 
was posted for evidence on 27-1-1976 and 
admittedly he failed to adduce the. evi- 
dence on that day, the provisions of O. 17, 
R. 3 of the Civil P, C, were attracted 
even though the suit was dismissed for 
non-prosecution, but under the circum- 
Stences of the case such an order operated 
as a decree, hence the proper remedy was 
to file an appeal and not the application 
under O, IX R, 9 of the Civil P., C. It was 
also submitted that R. 2 of O, 17 was not 
applicable to the facts of the present case. 


4. In view of the undisputed fact that 
the suit was adjourned from 25-11-1975 
to 27-1-1976 not at the instance of the 
plaintiff but on the ground that the court 
was otherwise engaged and as such there 
was no sufficient time to take up the 
suit on 25-11-1975; the provisions of R. 3 
of O, 17 of the Civil P, C, were (not?) 
‘attracted. For the application of R. 3 of 
|O. 17 of the Code, it is necessary that the 
party to the suit must have been granted 
time and he must fail to produce evidence 
‘or to cause the attendance of his wit- 
nesses or to perform any other act neces- 
sary to the further progress of the suit, 
for which time has been granted to him, 
In the instant case, as borne out by the 
order-sheet, it was not disputed by the 
learned counsel appearing for the res- 
pendents that the suit was not adjourn- 
ed to 27-1-1976 at the instance -of the 
parties for adducing evidence and it was 
adjourned by the Court as it was other- 
wise engaged. Therefore, the provisions of 
'R. 3 of O, 17 of the Civil P. C. were not 
jattracted to the facts of the present case, 
Therefore, the contention that the order 
dismissing the suit for non-prosecution 
skould be read as the one falling under 
R. 3 of O. 17 of the Civil P, C. cannot be 
accepted, The learned counsel for the 
respondents has placed reliance upon a 
decision of the High Court of Madras in 
C. Chennaiya Naidu v, Panchayat Board, 
reported in AIR 1979 Mad 135. That was 
a case in which the time was specifically 
given to the plaintiff for adducing the 
evidence and on that date, the plaintiff 
failed to adduce evidence, hence the pro- 
visions of R. 3 of O. 17 were attracted; 
therefore, it was held that even though 
the suit was dismissed for non-prosecu- 
tion such an order should be read as the 
one passed under R. 3 of O. 17 of the 
Civil P. C. -As already pointed out, 
’ such a situation does not arise in the pre- 
sent case; therefore the aforesaid deci- 








sion of the High Court of Madras cannot 
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be made applicable to the facts of the 
present case, i 


5. Thus, from what is stated above, it 
is clear that the order in question passed 
on 27-1-1976 does not attract the provi- 
sions of R, 3 of O. 17 of the Civil P. C: 
therefore it is not appealable, Hence, the 
petitioner has no remedy by way of an 
appeal. No doubt, the said order cannot 
also be read as the one passed under R. 2 
of O. 17 of the Civil P. C. inasmuch as 
the parties have appeared in the suit on 
27-1-1976, But the order being the one 
dismissing the suit for default, it is open 
for the plaintiff to prefer an application 
for setting aside the said order, That be- 
ing so, the application filed by the plain- 
tiff for setting aside the order in question, 
is required to be decided on merits, 


6. Accordingly, the order passed by 
both the Courts below are set aside. The 
trial Court is directed to consider the 
case on merits afresh, in accordance with 
law. 

Petition allowed. 
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The Gulbarga Central Co-operative 
Wholesale Stores Ltd., Appellant v. The 
Chandrakant Dal Mill, Respondent. 


Second Appeal No. 1289 of 1973, D/- 
9-2-1981.* 


Civil P. C. (5 of 1908), O. 8, R. 6 — Set 
off —.Plaintiff not disclosing his dues to 
defendant — Defendant claiming set off 
— Plaintiffs plea negatived owing to his 
suppression — Set off allowed only to ex- 
tent of claim established by plaintiff, same 
being within limitation on date of suit 
and excess treated as counter claim madé 
on date claim was filed by defendant and 
disallowed, same béing beyond limitation 
when preferred — Held, principles of set 
off and counter claim were correctly ap- 
plied. AIR 1942 Cal 559, Applied, AIR 
1956 Trav-Co, 239, Rel. on. 


(Paras 8 and 14) 
Cases Referred: Chronological Paras 
AIR 1956 Trav Co. 239 14 


_AIR 1942 Cal 559 13 


M. M, Jagirdar and L. Govindaraj, for 
Appellant, : 
*Against judgment and decree passed. b : 
Addl. Civil -J., Gulbarga, -D/- 2-7-1973. 
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JUDGMENT :— This is a plaintiffs 
Second Appeal against the concurrent 
findings of the Courts below, 


2. The appellant-plaintiff is a Co- 
operative Wholesale Stores registered 
under the Co-operative Societies Act, 
The respondent-defendant is a proprietary 
concern carrying on business in the name 
and style of Chandrakant Dall Mull. The 
parties will be referred to in the course 
of this order by the position and rank 
assigned to them in the trial Court, 


3. The plaintiff-Society entered into 
an agreement dated 19-5-1965 with the 
defendant-Mill for getting certain quan- 
tities of paddy hulled. It is unnecessary 
to set out in detail the terms of the agree- 
ment except to state that the defendant- 
Mill was required to deposit Rs, 1,000/- 
for due performance of the contract 
which was liable to be forfeited in the 
event of any default in the performance 
by the defendant under the contract, in 
accordance with the terms therein, The 
agreement provided also for payment of 
hulling charges at the specified rate to 
the defendant-Mill owner. The agreement 
further provided that per quintal of paddy 
65.5 Kgs, of full rice, 1.5 Kgs. of broken 
rice and 25 Kgs, of husk were to be re- 
turned after hulling. The plaintiff suppli- 
ed both Akkulu variety and fine variety 
of paddy for hulling between May and 
July, 1965, 1365 quintals and 76.5 Kgs. 
of Akkulu variety and 747 quintals and 
43 Kgs, of fine variety of paddy were 
‘supplied for hulling in the periods afore- 
mentioned. 


4, The plaintiff's case was that 28 
quintals and 30 Kgs. of Akkulu rice, 12 
quintals and 8 Kgs, of fine rice, 22 quin- 
tals and 69 Kgs. of broken rice and 150 
quintals and 90 Kgs. of husk were not 
returned or short supplied by the defen- 
dant. Notice was issued by the plaintiff 
demanding to make good the short 
supply, as such short supply was due to 
the negligence on the part of the defen- 
dant-Miull owner. The defendant-Mill 
owner did not accept the contention of 
the plaintiff-Society. In the result, after 
some correspondence, the plaintiff filed 
the suit O. S. No. 43/1967 in the Court of 
the Principal Munsiff, Gulbarga, for re- 
covery of the aforementioned short supply 
in kind, Later, the plaint was amended, 
alternatively claiming the value of the 
short supply in the total sum of Rupees 
5,672-75. 
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5. The suit claim was resisted by the 
defendant-Mill owner on the ground that 
there was no negligence on his part and 
that the quantity of paddy supplied by 
the plaintiff was poor and therefore the” 
net yield after hulling was less than 
what was anticipated and as such there 
was no liability on the part of the defen- 
dant either to make good the short supply 
or pay the cost thereof, When the plaint 
was amended, the written statement was 
also amended on 16-12-1968 pleading a 
set off and counter-claim. The set-off re- 
lated to the hulling charges due by the 
plaintiff in the sum of about Rs. 3,000/- 
and also Rs. 1,000/- to be returned which 
was deposited at the time of the execu- 
tion of Exhibit-P1 the contract, 


6. On these pleadings, the trial Court 
framed as many as seven triable issues 
which are as follows: 

(1) Does the plaintiff prove that there 
were shortages as claimed in para 6 of the 
plaint? 

(2) Does the defendant prove that the 
shortages were due to the supply of in- 
ferior quality of paddy? 

(3) Whether the defendant proves that 
the plaintiff has waived his right to re- 
cover shortages in view of the fact that 
the work was done in the presence of the 
plaintiff’s servants? 

(4) Whether the defendant proves that 
he is entitled to recover hulling charges 
and the deposit made by him? 

(5) Whether the counter-claim is barred 
by time? 

(6) Whether the plaintiff proves he is 
entitled to forfeit the deposit? 

(7) Whether the suit is maintainable in 
the absence of a resolution of the manag- 
ing committee? 

T. After appreciating the oral and 
cocumentary evidence the trial Court re- 
corded the findings as follows: 

(1) The plaintiff was not entitled to 
have the short supply of rice, broken rice 
and husk made good or value paid there- 
on as the paddy supplied was of inferior 
quality, 

(2) The plaintiff was entitled to the 
value of broken rice and husk valued at 
Rs. 1968-09 as the same was not deliver- 
ed by the Mill-owner. 


(3) The defendant was not entitled to 
the return of deposit which was liable to 
be forefeited for non-performance of the 
contract strictly in accordance with the 
terms of the agreement Exhibit-P1 as the 
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agreement fell within the scope of S. 74 
of the Contract Act enabling the plaimttff 
ito forfeit the deposit, 
_ (4) The defendant was enitifled to set- 
on the walue of ithe broken rice and ithe 
husk in ithe sum of Rs, 1968-09 against his 
claim of hulling changes of about Rupees 
3,000/-. 

‘8. “The excess amount of set-off out 
of the hulling charges due ‘was treated as 
counter~claim made on ‘the date of 
amendment i. e., 16-12-1968 and disallow- 
ed as ‘barred by imitation. Accordingly, 
the suit was dismissed, 

9. Aggrieved by the Judgment and 
decree of the trial Court, fhe plaintiff 
filed Appeal No. 67/1972 in the Court of 
the Additional Civil Judge, Gulbarga, 
inter alia contending that the trial Court 
had erred in recording ‘the findings 
against the plaintiff, Stmilarly, the defen- 
dant filed cross-objections that the trial 
Court erred in disallowing his counter- 
claim. The appeal and the cross-~objec- 
‘tions came to be dismissed by the lower 
appellate Court concurring with the fmd- 
ings of the trial Court. Therefore, ‘this 
‘second appeal. 

10. It is necessary at this stage to 
State that initially in the second appeal 
the defendant-respondent was represent- 
ed by counsel. Well before the hearing of 
this appeal, fhe counsel for defendant 
was disabled and a Court notice was issu- 
ed to him to make alternative arrange- 
ments. ‘But in spite of notice ‘being serv- 
ed, no atternative arrangements have ‘been 
made, In ‘the result the appeal has ‘been 
heard in the absence of the defendant or 
his counsel. 

11. The two grounds urged by the 
learned counsel for the plaintiff in this 
Second Appeal are: 

(1) That dhe Courts below erred in 
holding that there was mo negligence on 
the part of the defendant resulting in the 
Short supply of rice etc, and (2) that the 
Courts below erred in allowing the set- 
off as both the set-off and the counter- 
claim should be construed as having been 
barred by Timitation inasmuch as the 
defendant thad he filed a suit for recover- 
ing the huling charges on the date the 
written statement was amended on 16-12- 
1968 the suit would be barred by time. 

12. The first of the grounds urged 
‘should mot detain me long. The question 
is related to finding of fact, The courts 
below on appreciating the evidence came 
to the conclusion that the entire hulling 
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Operations were supervised or was done in 
the presence of the servants of the plain- 
tift-Society and therefore question of 
negligence on the part of the defendant 
had not been proved. The Courts also 
came to the conclusion on evidence that 
the, quality of paddy supplied was inferior 
resulting in the short return of rice 
These being findings of fact, it is not for 
this Court to interfere with them, 

13. The next ground relating to the 
set off being time barred is not well 
taken, The courts below have applied the 
well settled principles in regard to set- 
off and counter-claim, In fact, the courts 
below have relied upon the decision of 
the Division Bench of the Calcutta High 
Court in the case of Harendra Nath v, 
Sourindra Nath AIR 1942 Cal 559. In the 
said decision, the Division Bench of the 
Calcutta High Court held as follows: 

“Although the word set-off only is used 
in O. 8, R. 6 and not the word counter- 
claim also, the claim to fhe asecrtained 
sum of money which the Code permits 
the defendant to set wp in the plaintiff's 
action for money may net only be what is 
strictly termed set-off but what is also 
a counter-claim. If the claim set up by 
the defendant is in respeet of a debt 
which is less than are equal to the plani- 
tiffs claim in the suit it is plea of set-off 
pure and simple, but if it exceeds the 
Plaintiff's claim it is to the extent of the 
excess a cross claim for the excess he is 
to be given a decree against the plaintiff 
in the same action. 

Where the set-off is merely defensive 
(for the defendant does not claim a sum 
in excess of the planitiffs claim), ithe 
relevant enguiry would be whether it 
was a dead claim at the date of the plain- 
tiffs suit, Where however the defendant 
pleads for a sum of money which is in 
excess of the plaintiff's claim he occuriss 
to the extent of the excess the positicn 
ef a plaintiff in a cross suit, and in such 
a case and for the excess amount time is 
to be reckoned not from the date of the 
plaintiff's suit but from the date when he 
files his written statement: case law re- 
ferred.” 





(Underlining is mine) 

14. Undoubtedly, the decision was 
rendered before the Code was amended 
im 1976. But nevertheless the principle 
has remained the same. The ‘important 
thing to notice is whether the set-off is 
merely defensive and is not in excess of 
the claim made in the plaint. The ques- 
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tion. to ask is whether om the date of the 
suit the said: claim is a dead claim or im 
other words whether the claim is barred 
by time. Im the ease af counter-claim the 
relevant date for applying the same fest 
would be whether the defendant could 
recover that amount of counter-claim if 
he had filed a fresh suit, on the date of 
.the writtem statement, Thus, the said 
claim of set-off im defence which is an. 
equitable relief to be given by the Court, 
the point of limitation would be the date 
af suit and not the date of cause of ace- 
tion. In my view, the Counts below have 
correctly applied this principle and there- 
fore I do not. see any error of law on this. 
account. 


In the case of Aiyappan. Pillai Krishna 
Pillai v. Narayan Padmanabhan, AIR. 1956 
Trav-Co 239 a Diviston Bench of the 
High Court. of Travancere-Cochin has 
takem the view in relation to O. & B. © 
of the C., PB C. that for purpose of equi- 
table set off it was essential that there 
should be knowledge on both sides of am 
existing debt due te other party and a 
credit by the other party founded andi 
trusting fo such debt as a means af dis- 
charging’ if. Im fhe case on hand, the 
plaintiff at all times was aware that 
kuHing charges were due to the defex- 
dant even whem he filed the suit. Im fact, 
it. had! been alleged by the defendant. that: 
admission of this claim in writing had 
beem lost: by him. Nevertheless the plain- 
tif in the plaint failed fo disclose that the 
hulling charges were due to the defen- 
dant. This suppression of fact. has ap- 
parently induced the trial Court: and the 
lower appellate Court to hold against the 
plaintiff and exercise the diseretiom of 
allowing the set-off in favour of the de- 
fendant onky to the extent of the claim 
established by the plaintiff and not in: ex- 
cess. The excess alone has been treated: as 
counter-claim. and disallowed. I have 
already held that the Courts below have 
correctly applied the principles governing 
set-off and counter-claim which is, in ac- 
cordance with the Civil P. C. before its 
amendment in. 1976. I, therefore, see no 
reason ta interfere with the judgments 
and decrees of the Courts below. The 
judgments and decrees are confirmed and 
the appeal is dismissed. But in the r- 
cumstances: of the case, there will be no 


order as to costs. 
Appeal dismissed. 
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Karnataka State Road’ Transport Cor- 
poration, Bangalore. Appellant v. K, EH. 
Ratna and others; Respondents 

Misc. First Appeal No. i89 of 1978, D/- 
I0-8-L98F. 

(4) Motor Vehicles Act (4 oi 1929), 
S. L105 — Contributory negligence — 
Driver of vehicle oceupying mote space 
om the road: shauldi take moze: cave. 

The moter cyclist im trying to avoid a 
caw camming a¢rouss the madi gat thnawm 
of the vehicle and fell undemeath the 
hind wheel af a bus coming © im 
the opposite directiom and died. The sketch 
and the photographs showed that there 
was ne colliisiom between the two veti- 
cles and the motor eyde was lying im- 
tact at quite a distance from the bus. The 
deceased was lying almost at the middle 
of the read. It also appeared that the bus 
could not have picked! up much speed by 
the time the accident: aecrmmed and that 
the deceased whe should have heen 
speeding wag unable to control and stop 
his vehicle. The bus driver thouch matie- 
ed the motor cyclist and the cow stepped 
the vehicle only after fhe metor cyclist 
touched the caw. By the time he stopped 
the bus the deceased was already under- 
neath the wheel. 

Held that both were at fault- Negi 
gence of the mator cycelis¢ was of higher 
order im that the road being a busy one 
with considerable traffic he ought. not to 
have driven. im uncamtrollable speed The 
bus driver was at fault as he was bound 
te have takem more care as his vebice 
Gecupied more space om the read! andi bad! 
failed to stop the bus the moment he saw 
both the motor cyclist andi the cow, In. the 
circumstances the apportionment of regli- 
gence between the mator cyctist and the 
bus driver as 60:40) was held to be praper. 
1949 AC 155 and ATR 1977 Kant, 6, Fol- 
lewed.. (Paras, 9 ta 11) 

(B) Motor Vehicles Act: (4 of 1939), See- 
tions 110B and 110D — Apportionment of 
contributory negligence on a reasonable 
appreciation of the evidence should not be 
disturbed. in appeal. F943 AC 197 Follow- 
ed. (Para 12) 

(C), Motor Vehicles Act (& of 1939), Sec- 
tion, 1108 — Fatal accident —— Determina- 
ifom of commensation under various 
heads, 
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The victim in the fatal motor accident 
in the case was aged 28 and was earning 
total emoluments of Rs. 606/- per month. 
The claimants were the widow and two 
minor daughters, Taking 1/3rd of it for 
personal expenses of the deceased the 
monthiy dependancy of the claimants was 
worked out at Rs. 400/- and the annual 
dependancy at Rs. 4800/-. Considering 
that he might have continued in service 
for another 27 years the total dependancy 
amounted to Rs, 1,29,600/-. The widow 
having lost her husband at an early age 
she was awarded Rs. 5000/- for loss of 
consortium as a separate head of damages. 
Rs. 5000/- was awarded for loss of ex- 
pectation of life. Since the deceased was 
working as a Foreman in the Metallur- 
gical section of the Visveswaraya Indus- 
trial and Steel Ltd, Bhadravathi, he had 
promotional opportunities for the loss 
whereof the claimants were awarded an 
addition of Rs, 50/- per month for the 
value of dependancy which came to 
Rs, 16,200/-. From out of the total com- 
pensation of Rs, 1,55,800/- one third was 
deducted for uncertainties of life and for 
lump sum payment. The net amount of 
compensation came to Rs. 1,03,867/-. Re- 
ducing it to 40% because of the contribu- 
tory negligence attributed to the deceas- 
ed at 60 per cent the claimants were held 
entitled to Rs, 41,546/-. The minors were 
each awarded Rs, 10,000/- and the balance 
was directed to be paid to the widow. 
(1976) 2 Kant LJ 372 Foll 

(Paras 13 to 15) 
Cases Referred: Chronological Paras 
1979 Acc CJ 32 : (1978) 2 Kant LJ 262 10 
AIR 1977 Kant 6 9 
(1976) 2 Kant LJ 324: 1977 AccCJ 1 10 
(1976) 2 Kant LJ 372 : 1977 Acc CJ 72 14 
1949 AC 155: (1949) 1 All ER 60 : 207 LT 

49, London Passenger Transport Board 

v. Upson 
1943 AC 197: (1943) 1 All ER 33: 168 

LT 193, British Fame (Owners) v. 

Macgregor (Owners) 12 

A. K. Laxmeswar, for Appellant; V. G. 
Sabhahit for T. S. Ramachandra, for 
Respondent No. 1. 


JAGANNATHA SHETTY, J.:— This 
appeal under S. 110-D of the Motor Vehi- 
cles Act has been preferred against the 
judgment and Award dated Nov, 17, 1977 
made by the District Judge — Member of 
the Motor Accidents Claims Tribunal, 
Shimoga, in Miscellaneous No, 31 of 1976, 


2. On Dec. 30, 1975 at about 12.45 p. m. 
there was an accident at B. H, Road, 


ae 
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Bhadravathi resulting in the death of one 
Visveswaraiah who was an employee of 
the Visveswaraya Industrial and Steel 
Lid., Bhadravathi. He was caught under- 
neath the hind wheel of a stage carriage 
belonging to the Karnataka State Road 
Transport Corporation (“the Corpora- 
tion”). The driver of the bus was cne 
Shivanna Gowda. Visveswaraiah was then 
riding a motor cycle and coming in the 
opposite direction. 


3. The claimants respondents 1 to 3 — 
who are none other than the widow and 
two minor daughters of the deceased 
moved the Tribunal with an application 
under S. 110-A of the Motor Vehicles 
Act. They have alleged inter alia that the 
bus was driven rashly and negligently 
and the motor cyelist who was coming 
from the opposite direction, when trying 
to avoid a stray cow, was knocked off and 
crushed to death under the wheels of the 
bus, The driver of the bus resisted the 
claim denying the said allegations and 
per contra contending that the bus was 
being driven at a somewhat moderately 
low speed, but the motor cyclist was 
heading towards the bus from the oppo- 
site direction at a high speed and at that 
time a stray cow suddenly cut across the 
road. The Motor cyclist then dashed 
against the cow and tumbled on the path 
of the moving bus. The bus was, however 
stopped instantaneously, but unfortuna- 
tely the motor cyclist was caught under 
the right hind wheel of the bus. He has 
also stated that the bus did not touch the 
motor cycle at all and there was no 
damage either to the motor cycle or to the 
bus which by itself indicates that there 
was no collision between the two. 


4. Upon the pleadings, the parties 
went to trial upon the following principal 
issue: 

“Whether the death of M. N. Visves- 
wara. Foreman, V. I. S. L., Bhadravathi, on 
30-12-1975 at about 12-45 p. m., as a 
result of the collision between the motor 
cycle No. MYG 285 on which he was rid- 
ing and the bus bearing registration 
No, MYF 6506 was due to the rash and 
negligent driving of the said bus by the 
2nd respondent?” 

or 


‘was it due to the rash and negligent 
driving of the motor cycle by the deceas-~ 
ed?” 

§. Before the Tribunal, on behalf of 
the claimants, four witnesses including 
the widow of the deceased were examin- 
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ed. Devasenadhipathi P. W, 1 and Mari- 
yappa P. W. 2 were alleged to be the eye- 
witnesses to the accident, Suryanarayana 
Bhatta P. W. 3 who was a Clerk of 
V. I. S. Ltd., was examined to prove the 
last salary drawn by the motor cyclist. 

On behalf of the Corporation, Shivanna 
Gowda — the Driver of the vehicle — 
has given evidence as R. W, 1. 

In the criminal case registered against 
the driver for an offence of rash and 
negligent driving under S., 304-A I. P.C, 
the police sent a ‘B’ report stating that 
there was no negligence on his part and 
the death was due to the negligence of the 
motor cyclist himself. The driver of the 
bus has produced a certified copy of that 
‘B’ report as Ext. D-1, The claimants have 
produced the salary certificate (Ext. P-1) 
and the post mortem report Ex. P2) 
sketch of the scene of occurrence (Ext, 
P3), and photographs of the bus and the 
motor cycle (Exts. P.4 and P-5) which 
were taken immediately after the acci- 
dent. 

6. The learned District Judge found 
himself unable to accept the oral evidence 
ef the parties. and the eye-witnesses, He 
was of the opinion that the alleged eye- 
witnesses could not have seen the accident, 
He relied upon the sketch and the pho- 
tographs produced in the case. He found 
that the motor cycle lying on the road 
was away from the bus and there was no 
damage. He also found that there was no 
mark of collision between the motor cycle 
and the bus except some scraches. He 
then continued: 

"12 Per contra, the theory that the 
motor cyclist hit the cow and because of 
the impact, thrown off the motor-cycle 
and came underneath the moving stage 
carriage appears to be “probably true. 
Otherwise, there is no way of explaining 
how he could have been caught under- 
neath the wheel of the bus, if the bus 
knocking down the motor-cyclist is ruled 
out.” 

His conclusion as summarised runs as 
follows:— 

"13. It seems to me that this is a case 
in which both sides are to be blamed 
The bus could not, ‘in “the very nature ‘of 
things, have picked up any speed beyond 
an ambling pace. At such speed, it was 
not impossible for the driver to have 
brought the vehicle to a stop the moment 
he saw the cow. Likewise, the motor cy- 
cHst if he had the sense to stop the motor 
cycle when he sighted the cow, this ac- 
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cident could well have been avoided. The 
fact that, probably, he had hit the cow 
indicates that he must have been riding 
the motor cycle somewhat rashly and at 
some speed which made it impossible for 
him to avoid hitting the cow, Even so, I 
must point ont, if only the bus had been 
stopped, there was little danger of the 
motor cyclist getting caught underneath 
the bus and meeting his death, and whe- 
ther he would have died due to bare fall 
on the road is a moot point on which I do 
not wish to deliberate. The fault of the 
driver of the bus lies in not stopping the 
vehicle. In fact, he appears to have had 
the last opportunity to avoid the mishap 
seeing the cow before him.” 

After reaching this conclusion, the 
learned District Judge apportioned the 
negligence in between the motor cyclist 
and the bus driver in the ratio of 60:40 
i, e, 60 per cent to the motor cyclist and 
40 per cent to the stage carriage driver 
and awarded compensation of Rs. 39,000 
calculated on the basis of the last pay 
drawn by the deceased. 

7. Aggrieved by the Award, the Cor- 
poration has appealed to this Court and 
the claimants have preferred Cross-Ob- 
jections, 

R. The question for consideration is, 
who was between the driver and the 
motor cyclist was rash and negligent, 
and if so both, to what extent each would 
be liable? 


9 It is not in dispute that the driver 
has stopped the bus immediately after the 
cow passed aross the road and that is also 
evident from the sketch produced in the 
ease, The motor cycle remained almost 
unscathed and it was lying at a few feet 
away from the back of the bus. The learn- 
ed Judge, in our opinion, was perfectly 
justified in drawing the conclusion that 
the motor cyclist’s negligence was of a 
high order. He was probably at a speed 
which he could not easly control. He 
must have tried to avoid the cow cutting 
across the road and in the process he must 
have tumbled over his motor cycle and 
came directly under the hind wheel of the 
moving bus, 


The cow appears to be the target of 
both the persons not for dashing, but for 
avoiding. If the driver had stopped the 
bus with a little foresight when the cow 
was cutting across the road, the accident 
could have been avoided. The bus drive: 
may ask why he should have takea more 
care than the motor cyclist when he was 
already going at a slow speed? The best 
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answer could be found from: the observa- 

tion of the Privy Council im Londom Pass- 

enger Pi Board w, Upsom, (1949 

AC 155 at p. 173). Lord Uthwatt. chserv~ 
ed: 


“TI desire only to register my dissent 
from the view expressed. by the Master 
of the Rolls that drivers ‘are entitled to 
drive on. the assumption that other users 
of the road, whether drivers ar pedest~ 
rians. will behave with reasonable care’ 
It. is common experience that many do. 
not. A. driver is nat, ef course, bound. ta 
anticipate folly in. all its forms, but he is 
not, in. my opinion, entitled to put out of 
consideration the teachings of experience 
as to the form those follies commonly 
take.” 

Ths; Court in. General Manager, Ban- 
galore Transport Service, Bangalore 
w N. Narasinrhaiah, (AIR 1%7 Kamt 6) 
observed that as between a cyclist and a 
dsiver of a bus, the latter’s respansibi- 
lity to: use care and. diligence would be 
greater and the duty to use care increases 
proportion atehy with the damager involv- 
ed in dealing with a particular type of 

vehicle ete. We entirely agree with these 
observations, The public road is net the 
property af any individual It has been 
dedicated to: the public for cammon use. 
A. persom should not. use the public read 
in such a way as to endanger the like 
use of others. A person who drives a vebi- 
cle which oecupies a larger space on 
the road. must, necessarily take more care. 

The driver in his evidence has stated 
that the accident occurred at. the busy 
road: where there was a heavy traffie at 
that time, When he saw the cow crossing 
the road, he also: sighted the. motor cyclist. 
According tm him, he saw the motor 
cyclist. touching the cow and. then he 
stopped: the bus, But. actually by the time 
he stopped: the: bus, the motor cyclist was 
already underneath the hind wheel. That 
means; he stopped the bus only after the 
accident and not before the accident, Ti 
he had: stopped: the bus a moment earlier, 
there was no chance for the motor cyelist 
coming under the wheel. Very clearly it 
indicates that the driver of the bus. did 
not act. with: care and caution required at. 
that time in a busy road. Im the pre- 
mises, the conclusion. of the learned. Dis- 
trict Judge that. there was. contributory 
negligence: by the bus driver cannot be 
said. to. be unreasonable. 


10. The nex question is fo assess the 
respective fault of blameworthiness o£ 
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the two parties. Section 110-B of thef 
Mator Wehicles Act merely provides, for; 
the determination of the amount of canm 
pensation by the Claims Tribunal “which 
appears te it fo be just’. The Tribunal, 
therefore, im a case where the comtribu-+ 
tary negligence am the part of the de- 
ceased is relevant must have regard to alll, 
the circumustameces relating to the percen: 
tages af negligence. The Tribomal should 
apportion the Joss between the parties 
seems fio it. Just andi equitable and the ap, 
portionmemnt im that context means thafil 
the damages are reduced to such an. ext 
tent as the Tribunal thinks just amd equi—' 
table, 

In Vittobai v. Raghavan S (1979 Ace Ci 
32) this Court while considering am ac 
cident which kad occurred by the coti- 
sion. of two veltcles: at the middle of the 
road, determined the degree of negligence 
at fifty per cent each Likewise im Makha- 
dev Balappa Babshet v. Ramesh Narayam 
Nagswekar (1976-2 Kamt. LJ 324 at p 326) 
this Court apportioned the blamewortii- 
ness equally beiweem the parties where 
both the drivers af the collided veliicles 
suffered sericus injuries, lt. was alsa a 
case where the acedent oecurred at the 
middle of a wide road, 


if. Relying upan those two decisions! 
it was urged that the body of the motor; 
cyclist was found almost at the middle 
of the road and the contributory megli- 
gence should have been. therefore assessed 
at fifty-fiftvy. We do not think that we 
could accept this subrnissfon. The motor, 
cyclist’s negligence in the imstant case 
was of a higher order im driving his vehi-. 
cle too fast and he should have taken due 
precaution while driving fir a busy road. 
The bus on the other hand was just pick-; 
ing up speed. His only fault was that, 
he did nat immediately stop the vehicle! 
In our opinion, the learned Judge was 
perfectly justified fn assessing the res- 
pective fault of blameworthimess of the 
parties in the ratio of 60% to 40 per cent, 
and we do not find amy error of principle; 
or misappreciation of the fact. 


12. When the Tribumal has appreciat: 
ed.the evidence in a reasonable manner, 
it is nog proper for am appellate authority 
fo interfere with the apportionmen 
of contributory negligence. Lord Wright i 
British Fame (Owners) v- Macgregor 
(Owners) (1943 AC 19%) observed that it 
would require a very strong case to jus- 
tify review af or interference with the 
question of apportionment of the fault. of 
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blamewarthiness and there should be mo 
interference with the trial courts wiew 
where no error of principle is alleged and 
misappreciation of the fact on the part of 
the Judge is suggested, 

13. The next guestion relates to the 
uantum of compensation to be awarded. 
rom Ext. P-1 the date af birth of the de- 








ied in the accident an December 30, 1975. 
He was about 28 years old at the time af 
his. death Ext. P-1 end the evidence of 
.W.3 show that the decaased was gett- 
ing a basic pay of Rs. 469/- and D. A. 
Rs, 187/- per month. The total emolu- 
¡ment of the deceased per month works 
jout at Rs. 606/-. Nonmally one third of 
the earings is taken for personal expenses 
T the deceased, One thind af the emolu- 
+ would come to Rs. 202/-. However, 
convenient calculation, we round it 
to Rs, 206/-. If Ra 206/~ ane deducted 
from Rs, 606/- the monthly depend 

the claimant works out at Rs. 400/- 
the annual dependency would come 
to Rs. 4,800. The deceased would ‘have 
continued in service for another 27 years. 
total dependency at the rate of 
\Ks, 4,800/- for 27 years would come ito 
JBS. 129,600. Petitioner-1 is an young 
widow ‘and she has lost her husband 
at the early age. The loss of consortium 
nonstitubes a separate head of damages. 
We award Rs. 5,000/- wäer the heading 
[oss of consortium, 

14. As observed by this Court in Par- 
vathamma v. Syed Abmed (1976) 2 Kant 
LJ 372 in addition to ‘tthe loss of depen- 
idency, the claimants ame entitled to 
5.000- more wnder the hearing less 
expectation of life, 

15. The deceased was workimg as a 
(Foreman im the Metallurgical section and 
la Diploma Halder. P, W. 3 has stated that 
lihe deceased was due fior promotion as 
Oit Engineer. That being the undisput- 
el ipasition, the claimants ame also emit- 
ad to compensation fer the loss of pro- 
addition to ihe amount already awarded 
above. The- deceased had a bright future. 
Therefore, we think that in the circum- 
stances of the case we will mot be in 
or im adding a further sum of Rs- 60 
iper mamih to the value of dependency. At 
he rate ef Rs. 50/- per month for 27 
it comes to Rs, 16,200/-. The total 
of compensation thus cames to 
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On account of awarding af lump sum 
fana taking into consideration uncertain- 
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ties of ife, mormally ome-thhd of 
such amount ts given deduction to 
one-third of the same comes tD 
Rs, $1,933/-, FE that is deducted the 
met amount of compensation cames, to 
Rs. 1,02,867/—. It has to be reduced ito 4D 
per cent which ermes to Rs. 41 545/-, The 
claimants are thus entitled to Rs, 415464. 

6. Claimants 2 and 3 are minors, Tak- 
ing into colsideration their ages, we think 
it reasonable to award Bs, 10,000/- to each 
cf them and the memaining amomnt to 
elaimant-1. The amomnt awarded to the 
IMmimors ane ardered to be Invested ina 
beneficial scheme of any nationalised 
Renk till they attain majority. 

A. In the result, the appeal is dis- 
missed and the cross-objection are allow- 
ed to tae extent indicated above. 

48. n the circumstatces of the case, 
we make mo order as to costs. : 

Order accordingly, 
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D. M. CHANDRASHEKHAR, C, J. AND 
N. VENKATACHALA, J. 

Karnataka State Road Transport ‘Corpn. 
Appellant v. State of Karnataka and 
others, Respondents, 

Writ Appeal No, 1024 of 1981, D/- 3-8- 
IORI.” “ 

Karnataka Motor Vehicles Rules (£963), 
E. 1284 — VYetitity — Role modifying 
prcwisions of S. 59, Motor Velttcies Art, 
és wot ulira wires S., 50 — Modification is 
appropriate ¢o character and purpose cf 
AM india Tourist permits eed such modi- 
fiextion is penmiffed by expression “as 
far as may be’ ing in S. && (f) 
(Motor Vehicles Act (1939), Ss. 50 and 63 
(3}). 

‘The words “as far as may be” occurring 
tieavards the end of sub-sec. (7) af iS. 63, 
make it clear that the provisions of any 
of tthe sections mentioned in that sub-sec- 
tion, shonld be appropriately modified to 
suit the special character of All India 
tourist permits, When an application for 
grant of a contract carriage permit is to 
be considered, it is only appropriate that 
existing contract carriage permit holders 
fm that region should bave the might to 
make representation so that they may 
unge that the number of contract carriage 
penmits which have already been granted, 


*Against Judgment of Puttaswamy J. in 
W. P. No. 12191 of 1981, D/- 24-8-1981. 
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are sufficient or in excess of the need of 
that region. But, when an application for 
grant of an All India tourist permit comes 
up for consideration, holders of contract 
carriage permits, except holders of All 
India tourist permits, cannot reasonably 
have anything to say either by way of ob- 
jections or otherwise, because the pur- 
pose of the operation of an All India tou- 
rist vehicle is different from that of the 
operation of a contract carriage in a 
region. The modification of the provi- 
sions of S. 50, effected by R. 123-A by 
permitting only holders of All India 
tourist permits to make representations in 
respect of an application for such permit 
is appropriate to the character and pur- 
pose of All India tourist permtis and such 
modification is permitted by the expres- 
sion “as far as may be” occurring in sub- 
sec. (7) of S. 63. Hence, R. 123-A is not 
ultra vires of S, 50 or any other section 
of the Act. Judgment of Puttaswamy, J. 
in Writ Petition No. 12191 of 1981, D/- 
24-6-1981 (Kant) Affirmed. (Para 4) 

B. Thilaka Hegde, for Appellant; A, V. 
Albal, M. Rangaswamy, Mrs. Yashoda A. 
Rao and M. J. Jagannathan, for Respon- 
dents, 


D. M. CHANDRASHEKHAR, C, J. :— 
By consént of learned counsel, this appeal 
is treated as having been posted for hear- 
ing and we have heard them. 

2. This is an appeal from the order of 
Puttaswamy, J., dismissing Writ Petition 


No, 12191 of 1981. The petitioner therein, 


the Karnataka State Road Transport Cor- 
poration (hereinafter referred to as the 
Corporation) has presented the appeal. 


3. In the writ petition, the Corpora- 
tion had prayed for declaring R, 123-A 
of the Karnataka Motor Vehicles Rules, 
1963 (hereinafter referred to as the Rules) 
as being ultra vires of the Motor Vehicles 
Act, 1939 (hereinafter referred to as the 
Act) and to grant consequential reliefs. 
The Corporation had also prayed for an 
interim order staying further proceedings 
before the Karnataka State Transport Au- 
thority (hereinafter referred to as the 
S. T. A.) on an application by respondent 3 
for renewal of the All India Tourist per- 
mit which had been granted to him under 
sub-section (7) of S. 63 of the Act, 

4. The All India tourist permit issued 
under sub-sec. (7) of S. 63 of the Act to 
respondent-3, was due to expire on 30-8- 
1981. He had applied in time for its rene- 
wal, The substance of his application had 
been notified in the Gazette and objec- 


K. 5. R. T. Corpn. v, State 


A.I. R. 


tions thereto and representations in res- 
pect thereof, were called for. The Cor- 
poration which held stage carriage and 
contract carriage permits, but not any 
All India tourist, permit, had filed ob- 
jections opposing such renewal applica- 
tion, and wanted to be heard. But, the 
S. T. A. refused to hear the Corporation 
on the ground that it (the Corporation) 
had no locus standi under R, 123-A of 
the Rules to make any representation in 
regard to such application or to be heard 
by the S. T. A. 


5. As R. 123-A does not provide for 
any operator other than the holder of an 
All India tourist permit to file objections 
to, or representation in connection with, 
an application for grant of such permit, 
or being heard, the Corporation impugn- 
ed the vires of that Rule. The learned 
a ag Judge upheld the vires of that 

ule, 


6. In this appeal, Shri B. Thilaka 
Hegde, learned counsel for the Corpora- 
tion, reiterated his contention that 
R. 123-A is ultra vires of the Act. On the 
other hand, Shri M. Ranga Swamy, learn- 
ed counsel for respondent 3 herein, argu- 
ed in support of the order of the learned 
single Judge, 


7. In order to appreciate the rival 
contentions of learned counsel, it is neces- 
sary to set out the relevant provisions of 
the Act and the Rules. 


8. The relevant portion of sub-sec. (7) 
of 5. 63 of the Act, reads: 


(7) Notwithstanding anything contained 
in sub-section (1) but subject to any 
rules that may be made under this Act, 
any State Transport Authority may, for 
the purpose of promoting tourism, grant 
permits valid for the whole’ or any part 
of India, in respect of such number of 
motor vehicles as the Central Govern- 
ment may, in respect of that State, spe- 
cify in this: behalf, and the provisions of 
Ss. 49, 50. 57, 58, 59, 59A. 60, 61 and 64 
shall, as far as_ may be, apply in relation 
to such permits, (Underlining is ours) 

y, Section 59 of the Act reads: 

50. A Regional Transport Authority 
shall, in considering an application for a 
contract carriage permit, have regard to 
the extent to which additional contract 
carriages may be necessary or desirable 
in the public interest; and shall also take 
into consideration any representations 
which may then be made or which may 
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previously have been made by persons 
already holding contract carriage permits 
in the region or by any local authority or 
police authority in the region to the effect 
that the number of contract carriages for 
which permits have already been granted 
is sufficient for or in excess of the needs 
of the region or any area within the 
region. (Underlining is ours) 


10. The relevant portion of sub-sec- 
tion (2) of S. 58, reads: 


(2) A permit may be renewed on an 
application made and disposed of as if it 
were an application for a permit: 

11, Sub-rule (3) of R. 123-A of the 
Rules, reads: 


(3) On receipt of an application under 
sub-rule (1), the State Transport Auth- 
ority shall make such application avail- 
able for inspection at the office of that 
authority and shall publish such applica- 
tion or substance thereof in the Official 
Gazette together with a notice of the date 
before which any representation in con- 
nection therewith may be submitted with- 
in 30 days from the date of such publica- 
tion by: 

(a) any person who holds a permit 
issued under sub-section (7) of S. 63; or 


(b) any local authority or police auth- 
ority in the region. 
eR see 


ours) 


kkk 
(Underlining is 


12, Itis seen that under the above sub- 
rule only holders of All India tourist per- 
mits can make representations in regard 
to an application for grant of All India 
tourist permit and other categories of 
permit holders have no locus standi to 
make such representations, 


13. Shri Thilaka Hegde argued thus: 
Sub-sec. (7) of S. 63 makes the provisions 
of S. 50 applicable to grant of All India 
tourist permits. The latter Section pro- 
vides for making representations by per- 
sons already holding contract carriage 
permits in the region and such represen- 
tations being considered while dealing 
with an application for a contract car- 
Triage permit. All India tourist permit, is 
only a species of contract carriage permit. 
Since S, 50 provides that in respect of an 
application for a contract carriage permit 
all holders of contract carriage permits 
can make representations and the re- 
presentations so made should be consi- 
dered by the Transport Authority, it fol- 
lows. that in respect of an application . for 
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an All India Tourist Permit (a species of 
contract carriage permit) also, all holders 
of contract carriage permits and not 
merely the holders of All India Tourist 
Permits can make representations and 
that the representations so made should 
be considered by the Transport Auth- 
ority. But, R. 123-A provides that only 
holders of All India permits can make 
representations in regard to an applica- 
tion for grant of an All India tourist 
permit. It is not permissible for a rule to 
narrow down the scope of a section. Hence, 
R. 123-A is inconsistent with S. 50 and 
is ultra vires of the Act, So runs the argu- 
ment, 


14. The above argument of Shri 
Thilaka Hedge overlooks the effect of the 
words “as, far as may be” occurring to- 
wards the end of sub-s. (7) of S. 63, Those 
words make it clear that the provisions 
of any of the Sections mentioned in that 
sub-section, should be appropriately modi- 
fied to suit the special character of All 
India tourist permits. When an application 
for grant of a contract carriage permit 
is to be considered, it is only appropriate 
that existing contract carriage permit 
holders in that region should have the 
right to make representation so that they 
may urge that the number of contract 
carriage permits which have already been 
granted, are sufficient or in excess of the 
need of that region. But, when an appli- 
cation for grant of an All India tourist 
permit comes up for consideration, holders 
of contract carriage permits except 
holders of All India tourist permits, can- 
not reasonably have anything to say 
either by way of objections or otherwise, 
because the purpose of the operation of 
an All India tourist vehicle is different 
from that of the operation of a contract 
carriage in a region. It follows that while 
considering an application for grant of 
an All India tourist permit, it is sufficient 
to consider the representations of persons 
already holding All India tourist permits 
and it is not necessary to consider the 
representations of holders of other cate- 
gories of contract carriage permits. The 
modification of the provisions of S, 50, 
effected by R. 123-A, is appropriate to the 
character and purpose of All India tourist 
permits and such modification is per- 
mitted by the expression “as far as may 
be “occurring in sub-sec. (7) of Sec, 63. 
Hence, we are unable to accept the con- 
tention of Shri Thilaka Hegde that 
R. 123-A is ultra vires of S, §0 or, any 
other. section of the Act, 
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15. However, Shri Thilaka Hegde swb- 
mitted that many holders of AN Ima 
tourist permits operate thelr vehicles 
covered by such permits, mostly withm 
the State of Karnataka only and mot 
throughout India avd thar consequently, 
holders of contract carriage penmits who 
operate within this State, hawe to fare 
unhealthy competition from holders of 
All India tourist permits, It was also smb- 
mitted by Shri Tilaka Hegle that many 
helders af All India tourist permits, 
operate their vehicles clandestinely as 
stage carriages and thereby create wn- 
healthy competition with the Corporation 
which operates a very large number œf 
stage carriages in the State. 

15. What Shri Thilaka Hegde com- 
plains of, is, in substance, abuse ef AH 
India tourist permits. In megard to sweh 
abuse, the Corporation has to complain 
to Police and the Transport Authorities 
and do unge them to cheek such abuse of 
All India tourist permits, But, the jpas- 
sibility of such abuse, cannot be a ground 
for opposing the grant of suh permits or 
for bolding that the  Conporation er 
holders of contract carriage permits obher 
{han All India tourist permits, should also 
have a right of making representation in 
regard to an application for grant ef an 
All India tourist penmit and that R. 123-4 
which does nei provide for such represen- 
tation, is wira vires of the Act. Passibi- 
lity of such abuse cannot also be a ground 
of objection which could be raised in a 
representation permissible under & 50 af 
fhe Act, in that such representation should 
be confined to the adequacy ar otherwise 
of the number of contract carriages in 
the region. Hence, it is difficult fo see 
kow R. 123-A thas deprived ithe right of 
representation, which was available to the 
Corporation wider S. 40 af the Act. 

17. Thus, there is mo good preund to 
dissent from the view taken by the leam- 
ed single Judge and accordingly, we dis- 
miss this appeal. 

18. In this appeal, parties will bear 
their own costs. 

19. After we pronounced the above 
jungment im Court, the teamed eounsel 
for the corporation made an oral applica- 
tion for grant of a certificate of fitness 
to appeal to the Supreme Court irom our 
Judgment, 

20. In our opinion, no substantial 
question of law of general ‘tmportance, 
which needs to ‘be decided by the Sup- 


reme Court, can ‘be ‘said to ‘arise from our 


judgment. 
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2L. Hence, we decline to grant the 
aertificate prayed for and dismiss the oral 
application. 

22. However, we continue the interim 
order made by ms on ‘22-7-1981 Tor a period 
of 3 weeks from ‘to-day as ‘the learned 
counsel for the ‘Corporation stated that 
tthe Corporation ‘intends to approach the 
Supreme Court for grant of special leave 
to appeal] from ‘our judgment and to move 
the Supreme Court for an apropriate in- 
terim order, 
Appeal dismissed, 
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Ratnaprabha, Appellant v. Shadoksha- 
Taiah Rudrayyaswami Malekoppamath, 
Respondent. 

Misc. First Appeals Nes, 699 and 871 of 
of 1979, D/- 24-7-1981, 

(A) Hindu Marriage Act @5 of 1955), 
S. 25 (1) — Maintenance — Decree of 
annulment of merriage Coes not disentiile 
either paniy to maintenatoe, 

Section 25 (1) enjoins either on the 
fusband or tthe wife even after a decree 
under the H. iM. Act is passed, to pay 
maintenance to ‘tthe other. ‘The different 
types of decrees that are contemplated 
under the H. M. Act are; decree fer judi- 
cial separation decree for restitution of 
conjugal rights, decree for annulment of 
marriage and decree flor divorce. S, 2 (1) 
states im a general way “at the time of 
passing amy decree or at any ime subse- 
quent thereto”. Herve it is dbvious that 
the paties to a decree for annulment of 
marriage also are covered woder S, 25 (1) 
of the H. M. Act. AUR 1977 Del 124, AIR 
1976 Bom 433 and AIR 1975 Mad 15, Rel, 
on. (Para &) 

Therefore, held that the decree of 
nullity of marniage passed on the ground 
of impotency of the husband did mot ibar 
the subsequent application by the wife 
far maintenance under S. 25. (Para 6) 

(B) Himiu Marriage Act (25 of 1955), 
S. 25 — Perms “wife”? and “husband” 
merely refer to panties who have gone 
through ceremony ef marriage and do not 


signify an existing melationship as 
spouses. AIR 1972 Cal 4 and AIR 1977 


(Para 8) 
Chronological Paras 


Delhi 124, Bel. on. 
Cases Referred: 


ATR 1977 DeThi 124 6 
se aay cine Dh cs 
K'Y/BZ/F502/8WHR/RSK 


1982: 


AIR 1976 Bonn 433 : 79 Bom LR: 73 6) 
AIR 1975 Mad 15: (1974) 2 Mad LJ 23% © 
ALR. 1972 Cal 4 6 

S. G. Kulkarni, for B. V. Deshpands, 
for Appellant; M Rama Bhat, for Res- 
pondent. 

SABHAHTT.. J.s— These two appeals 
arise: out of the order for mainiemance 
Dj- 14-11-1978 Lge by the Civil Judge, 
Gadag is M. (Mise); Suit Na. 15 of 
1976 om his file Re ie miatmiematce off 
Rs. 200/— per montir: to the erstwhile wie 
wio applied for maintemance u/s. 25 af 
the Hindu Marriage Act, 1055, 

2. The marriage between the petitioner 
—— Ratnaprabha and respondent Shadak- 
sharafah took place om April 20, 1970 at: 
the residence of the respondent-kusbamd 
at Gadag. The said marriage was am- 
nulled ty a decree passed by this Court: im 
No. F. A. 367/73) D/- 20-2-1976. That ap- 
peal arose from aut of the order passed 
im M. C. Not 1/1972 om the file of the 
Civil Judge, Gadag, This Court passed a 
deeree for nullity ef the marriage om the 
ground of impotency of the husband. 
Thereafter the petitioner-wife has beem 
staying witi: her: parents and she present- 
ed the petitiom before the learned. Civil 
Judge, as the quandam: husband: failed ta 
pay her any amount for maintenance 
She claimed maintemance of Rs, 500/- 
from the respondent-hushand im the peti- 
tion. The respondent resisted: the petition 
by filme his statement off objections: Ac 
cording tœ him, since the marriage was 
already nullified: and there was no rela- 
tionship between the parties he was not 
liable te pay amy nraimtenance In the 
alternative he contended that the claim 
made in the petition was excessive. The 
learned: Civil Judge raised the following 
points. as arising for his, consideration « 

(t) Whether the present petition is 
maintattable? 

(2) Whether the petiifoner is entitled 
to nvatmtenance? If so, at: what rate? 

(3) Whether the opponent proves that 
the petitioner was Teading an immoral 
life?’ 

(4) What reliefs: are jhe parties entit- 
ed to? f 

& During hearing the petitioner ex- 
amined herselt and her motħber as 
E. Ws. 1 and 2. As against that: the re- 
spondent: examined! hīmself: in. support off 
his contention, The learned Civil Judge, 
appreciating the evidemce on recordi 
answered pot: No. Il im tire affirmative 
and under point: No, Z he. heldi that the 
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lady was entifled to maintenance at 
Rs. 200/- per moth. He answered 
Point No. 3 im the negative and. thus pass- 
ed a deeree far maintenance to the wife 
at Rs. 200/- per mantie Agerieved by the 
said onder maimtemace the wife has: 
instituted WM, F. A, 699/1979 and the 
husband-resparndent im the petitiom has. 
instituted M. F. A. S7/1979. 

4. The leamed counsel for the appel- 
jant in M. E. A 699/79 urged before 
us that the amount of maintenance 
awarded at, Ris. 200/- per month was very 
mach am ihe lower side raving regard to 
the meed of the wife and the properties 
of the lusband-respandent. Im M-E. A 
S71/79) the leamed Coumsel appearing for 
the appellant-husband urged that. the 
maimntemance amount awarded. at Rupees 
200/- m nr- was very much on the higher 
side singe the origimall petitioner was 
working as a tutor privately atd earning 
her maitemarce, He further submitted: 
that the wetitiom for maimfenance was 
not maittaimable as there was mo reis- 
tionsign of husband ard wife whem ance 
the decree for annulment of marriage 
was rendered. 

7- The points therefore, that arise for 
consideration. im these two appeals 


axe ; 

(1) Whether the finding of the learned 
Civil Judge that the petition for maitten- 
ance ig mraintaimable is: justified? 

(2) Whether the quantum cof mante- 
nance awarded lay the learned Civil Judge 
at Rs. 200/- p. m is just and. proper on 
the facts of the case? 

6. S. 25 (1) of the H. M. Act, reads: 

"Any Court exercising jurisdiction 
under this Acg may, at the time of pass- 
ing any decree ar at amy time subsequent 
thereto, om application made to it. for the 
purpose by either the wife or the 
husband, as the case may be order that 
the resporident: shall, while fhe applicant 
remains unmarried, pay to the ap- 
plicant for her or his maintenance and 
support: such gross: sum or such monthly 
or pertodical. sum for aterm not exceeding 
the life of the applicant as. having regard 
te respondent’s owm income and other 
property. if any, the Income and. other 
property of the applicant and the conduct. 
of the parties, it: may seem. to the Court 
to be fast, and any such payment. may be 
secured, if necessary, by a charge on the 
immoveable prorperty of the respon- 
dı mas 
Thos if is obvious that S. 25 (1) of the 
H. M, Act emiains ether on the husband} 
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or the wife even afteradecree under 
the H. M. Act is passed, to pay mainten- 
ance to the other. In the instant case, it 
is not in dispute that a decree for annul- 
ment of marriage was passed by this 
Court in M. F, A, No. 387 of 1973 on 20-2- 
1976. That being so, it is obvious that the 
erstwhile wife in the instant case could 
maintain an application for maintenance. 
The different types of decrees that are 
contemplated under the H. M. Act are: 
decree for judicial separation, decree for 
restitution of conjugal rights, decree for 
annulment of marriage and decree for 
divorce, S, 25 (1) states in a general way, 
“at the time of passing any decree or at 
any time subsequent thereto”. Hence it is 
obvious that the parties to a decree for 
annulment of marriage also are covered 
u/s. 25 (1) of the H. M. Act (vide Kuldip 
Chand v. Geeta, AIR 1977 Delhi 124; 
Govindarao v, Anandibai 79 Bom LR 73: 
AIR 1976 Bom 433; Munuswamy Rajoo v: 
Hamsa Rani, {1974 2 Mad LJ 237: AIR 
1975 Mad 15). Hence we hold that the 
petition of the wife for maintenance 
u/s. 25 (1) is maintainable. It may fur- 
ther be stated in this context that the 
terms “wife” and “husband” in the sec- 
tion are merely terms to refer to parties 
who have gone through a ceremony of 
marriage and they do not signify an 
existing relationship as spouses — (Sisir 
Kumar v. Sabita Rani, AIR 1972 Cal 4; 
Kuldeep Chand v. Geetha, AIR 1977 
Delhi, 124. Hence we answer Point No, 1 
in the affirmative and in favour of the 
wife-petitioner. . 










T. The next point. for our considera- 
tion is, whether the quantum of Rs. 
200/- for maintenance is justified, We 
were taken through the evidence of PW. 2 
as also of P. W. 1. P, W, 2, the mother 
of the petitioner has no doubt stated 
that the respondent in the. petition is 
her brother and she knew about the 
financial condition of the family, but she 
has admitted in the cross examination that 
her relation got strained since 1972 and 
that she was not aware of the conditions 
thereafter. According to P. W. 2 
Shanthadevi, respondent belongs to a rich 
family in the locality and the family has 
been partitioned about 20 years prior to her 
deposition before the Court. According 
to her, her brother respondent in the 
petition sold a property belonging to him 
for Rs. 60.000/- a few years back. Her 
deposition is challenged in the cross-ex~ 
amination. No piece of documentary evi- 
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dence is produced by her or by the peti- 
tioner in the case, 


8. D. W. 1 has no doubt stepped into 
the box and has denied the averments 
made by P. Ws. 1 and 2 in the box. He 
has also not produced any piece of docu- 
mentary evidence. He admits that there 
was a partition in his family and he got 
properties to his 1/3 share, including 
the share in the Diamond House which is 
the residential house. When once he 
claims there was a partition in the family 
by a registered partition deed, it was his 
duty to produce the original partition 
deed, The learned counsel appearing for 
the husband, however, submitted before 
us that the burden was on the wife and 
she could have produced the certified 
copy of the partition deed. The fact, how- 
ever, remains that there igs no partition 
deed produced before the Court. 


The husband admitted that he sold a 
piece of property for Rs. 22.000/- the 
P. W. 2 asserted that it was sold for 
Rs. 60,000/-. The husband further admit- 
ted that he has a plot of five guntas in 
the Hubli City and further that he has 
got agricultural lands, Hence the evidence 
before us is rather nebulous and it would 
not enable us to come to a definite con- 
clusion as to the proper income of the 
husband. Hence we have no basis to say 
that the maintenance amount awarded is 
either low or high, We are satisfied, how- 
ever, that having regard to the fact that 
the husband has got five guntas of land 
in Hubli City; that he has recently sold. 
according to his own admission, a property 
for Rs, 22.000/-, and his further admission 
that he had a share in the workshop. it 
cannot be said that the meagre sum of 
Rs. 200/~ p. m. awarded by the Court be- 
low could be considered as high. It may 
further be mentioned that the husband 
having admitted that he had a share in 
the factory, it was for him to show to 
the Court that he had lost his share in 
the factory by producing necessary docu- 
ments. He has not done so. Hence we hold 
that there is No substance in the appeal 
instituted by the husband that the main- 
tenance awarded is on the higher side, 


9. We have already observed above 
that there is no material before us to 
come to a determinate conclusion that the 
maintenance awarded is on the lower 
side, It is in the evidence of the husband 
that the petitioner-wife is doing tution 
work and earning some amount out of it, 
though no doubt there isno clinching evi- 
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dence on that point. That being so, we 
are constrained to hold that we have no 
material before us to enhance the quan- 
tum of maintenance also, 

10. In the result, both the appeals are 
lable to be dismissed and we dismiss 
both the appeals. No costs, 

Appeals dismissed. 
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P. N. Krishnamoorth: Bhat, Petitioner 
v. M/s. Shivaprasad and another, Respon- 
dents. 

Civil Revn. Petn, 
Dj- 3-7-1981. 

(A) Civil P. C. (5 of 1908). S. 152, O. 23, 
R. 3 — Compromise decree —- Amendment 
of — Clause in decree not in conformity 
with compromise recorded in suit — Said 
clause capable of being severed without 
altering or affecting decree — Decree can 
be amended at instance of one of the par- 
ties without consent cf the other party. 


The decree which is not in conformity 
with the compromise recorded in the suit 
can be amended so as to bring the decree 
in conformity with the compromise. 


No, 699 of 1981, 


(Para 6) 
The defendant entered into a compro- 
mise with the plaintiffs in his 


individual capacity and not as the Karta 
of the joint family. The other members 
of the joint family were, therefore, not 
notified about the compromise as requir- 
ed by O. 23, R. 3B. One clause in the 
compromise decree fixed the liability on 
the defendant in his capacity as Karta of 
the joint family which the parties. at the 
time of the compromise did not intend. 
This clause was capable of being severed 
from the rest of the decree without 
altering or affecting the decree. 


Held, it was open to the Court to 
amend the decree at the instance of one 
of the parties to the compromise without 
the consent of the other party, since the 
amendment, by deletion of the clause 
which was not in conformity with the 
compromise. did not alter the compro- 
mise, (Paras 6, 7) 

(B) Civil P. C. (5 of 1908), S. 152, O. 23. 
R. 3 — Relinquishment of portion of de- 
cree — Decree-holder can relinquish a 
portion of the decree so as to make it 
enforceable, but such portion should be 
severable and it should not affect either 
the decree or the judgment-debtor. 


LY/CZ/G93/81/HR/RSK 
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It is always open, to the decree-holder 
to give up a portion of the decree; pro- 
vided by doing so, he does not either pass 
on any higher burden to the judgment 
debtor or increase the burden of the 
judzment-debtor or does not get himself 
relieved of any of the conditions of the 
decree which he is required to perform. 
Therefore, it is always open for the de- 
cree-holder to apply for deletion of a 
portion ‘of the decree as long as it does 
not affect the decree as such and also the 
interest of the judgment debtor. If the 
portion of the decree which is sought to 
be given up is severable and it does not 
either affect the decree or the judgment- 
debtor, it is open to the Court to permit 
the decree-holder to give up that portion 
of the decree, so as to make the decree 
enforceable. (Paras 8, 9) 

(C) Civil P. C. (5 of 1908), See, 151 
and Order 23, Rule 3 — Compromise de- 
cree — Power of Court to amend — 
Party to compromise claiming that decree 
drawn pursuant to compromise was not in 
conformity with compromise — Court 
examining party’s claim and finding that 
decree was in fact not in accordance with 
compromise — Court can amend decree 
under Section 151. 


When a party to a compromise claims 
that the decree drawn pursuant to the 
compromise is not in conformity with the 
compromise, it becomes the duty of the 
Court to look into the matter and to find 
out whether the decree drawn is in con- 
formity with the compromise, While 
doing so, if it finds that it is not drawn 
in accordance with the compromise, it is 
always open for the Court to rectify the 
mistake so as to bring the decree im con- 
formity with the compromise arrived at 
by the parties: therefore, it is not possible 
to hold that the Court has no power 
under Section 151 of the C. P. C. to re- 
ctify such mistakes. (Para 11) 

U, N. Ramanand, for Petitioner; V. 
Krishna Murthy for S. Vijayashankar, 
for Respondents. 

ORDER:— This civil revision petition 
is directed against the order dated 28th 
January 1981 passed by. the learned Civil 
Judge, Udupi, allowing I. A. No, VI filed 
by the respondents in O. S. No. 28/78. 
That is an application filed by the respon- 
dents for amendment of the decree passed 
in the aforesaid suit on the basis of a 
compromise, The learned Civil Judge 
has allowed the application in its entirety 

2. The petitioner has resisted the ap- 
plication on various grounds, The applica- 
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tion for amendment of the decree has 
been filed under the following circum- 
stances. The respondents have filed the 
aforesaid O. S. No, 28 of 1978 against the 
petitioner for possession of the suit 
Schedule properties which consist of 
movabie as well as immovable proper- 
ties. The reliefs sought for in the plaint 
were as follows : 

“1. Directing the defendant to vacate 
and deliver possession of the under- 
mentioned ‘A’, ‘B’ and 'C’ schedule pre- 
mises with moveables to the lst plaintiff, 
with future mesne profits at the rate of 
Rs. 575/- from this date till the date of 
delivery of possession, This relief is valu- 
ed at Rs. 6,900/- being the rental value 
for one year as provided for u/s, 41 (2) 
of the Karnataka Court-fees Act XVI of 
1958. 

2. Directing the defendant to pay 
personally and also as Yejaman and 
Adalthedar of his family from out of his 
family assets also, the following sums with 
future interest at 6 per cent per annum 
from this date till payment: i 

(a) Arrears of rent due from the de- 
fendant as narrated in the plaint for the 
period from 21-7-1877 to 20-9-1977 at 
Rs. 575/- per month is Rs. 1150/—. No 
past interest on this till this date is 
claimed and is given up. 

íb) Profits due from the defendant— 
as narrated in the plaint from 21-9-1977 
up to this date at Rs. 575/- per month is 
Rs, 3258-33. 

(c) Cost of Lawyer’s notice dated 9-8- 
1977 issued to the defendant Rs. 25/-. 

3. Directing the defendant to pay to 
the Ist plaintiff the cost of this suit. 

4. Directing the defendant to render 
such other and favourable reliefs to the 
plaintiffs as this Court thinks fit and 
necessary in the circumstances of the 
case.” 


There was a compromise in the suit. Pur- 
suant tothe recording of compromise, the 
decree has been drawn up. The contents 
of the decree are as follows, 


“DECREE: This suit coming on this 
day for final disposal before me in the 
presence of Sri P. N. K. Rao and Sri 
A. S. N., Hebbar, Advocates for the plain- 
tiffs and of Sri R. S. Kedlaya, Advocate 
for the Defendant and-the parties having 
filed a joint memo praying for a decree 
in terms thereof, this court in view of 
the terms of the said joint memo, doth 
hereby order and decree as follows. 

1. That the defendant do deliver the 
vacant possession of the Plaint ‘A’ and 


P. N. Krishnamoorthi v, M/s. Shivaprasad 


A.L BR. 


‘C Schedule premises and also deliver the 
‘B’ Schedule moveables to the Ist. Plain- 
tiff V. K. Shetty on or before 31-3-1980. 

2. That it is ordered and decreed, that. 
at the time of the surrender of the plaint 
‘A’ and ‘C Schedule premises and deli- 
ver of the plaint ‘B’ Schedule moveables 
by the defendant, the plaintiffs shall at 
their option pay the defendant or adjust 
towards the decretal amount outstanding 
from the defendant the sum of Ru- 
pees 11,000/- (Rs. Eleven thousand) be- 
ing the value of the improvements of 
the defendant and Rs. 1000/~ being the 
advance deposited by him with the plain- 
tiffs before taking possession. 

3. That it is hereby ordered and de- 
creed that the defendant personally, as 
yejaman and adalitadar of his family 
and also from out of his family assets do 
pay to the Ist plaintiff a sum of Bu- 
pees 11,333-33/- towards relief of pos- 
session, arrears of rent, mesne profit and 
cost of registered notice, with future in- 
terest thereon at the rate 6% from 13-3- 
1978 till the date of payment. 

4. That the defendant da pay fe the 
ist plaintiff future mesne profits ag the 
rate of Rs. 575/~ per month from 14-3- 
1978 till the date of delivery of possession. 

5. That the defendant do also pay to 
the ist Plaintiff Municipal taxes from 
13-3-1978 till the date of delivery of pos- 
session. 

6. That it is further ordered and de- 
creed that the conditional attachment 
effected already in respect. of the im- 
moveable properties in L.A. No. I in 
this suit. be and is hereby made absolute. 

7. That the defendant do also pay ta 
the Ist plaintiff a sum of Rs, 1108-07 to- 
wards casts of this suit; and 

8. That half of the Court fee paid on 
the plaint be refunded to the plaintiffs”. 

3. The respondents, on coming to know 
that the decree has not been drawn if 
conformity with the terms of the compro- 
mise have filed the aforesaid application 
for deletion and substitution of cls. 1 to 
3 by new cls, 1 to 3 and for addition of 
a new clause; as cl. No, 8. It is this ap- 
plication that has been allowed in its. en- 
tirety. 

4, Shri Ramanand, learned counsel for 
the petitioner, submits. that since the de- 
eree in question is a consent decree pass- 
ed in pursuance of the compromise ar- 
rived at by the parties, it is not open for 
the Court. to amend that decree at. the 
instance of only one of the parties to tha 
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compromise without the consent of the 
other party; that it is mot open for the 
decree-holder to relinguish certain por- 
tion of the compromise decree sp as to 
make the decree enforceable; that the 
effect of the order of the lower Court is 
to completely change the decree, as such, 
it is impermissible in law. 

5. On the contrary, it was submitted 
on behalf of the respondents that even 
though in the suit, prayer No. 2 was made 
against the petitioner not only in his in- 
dividual capacity but also as the Yejaman 
or the Adalitadar of the joint family, but 
when the compromise was arrived at, it 
was only, between the parties tọ the suit 
and the defendant-petitioner entered into 
a compromise only in his individual capa- 
city and not as the Karta of the joint 
amily and it was because of this, the 
other members of the joint family of the 
petitioner-defendant were not notified 
as required by R. 3B of O. 23 of the 
Civil P. C It was also further contend- 
ed that Cl. 3 of the compromise decree 
drawn up by the Court pursuant to the 
compromise was a severable portion of 
the decree and if that were to be deleted, 
it would not cause any injury to the peti- 
tioner inasmuch as by reason of deletion 
of Cl. 3 of decree, the liability of the peti- 
tioner under the compromise decree would 
neither diminish nor decrease. The terms 
cf the compromise did not enable the 
Court to draw a decree so as to make the 
petitioner-defendant liable as the Yeja- 
man of the joint family and thereby to 
bind the other members of the joint 
family; therefore, the lower Court was 
justified in allowing the amendment ap- 
plication, However, when it was brought 
to the notice of the learned counsel for 
the respondents that it was net necessary 
to allow the entire application and a mere 
deletion of CL 3 from the decree drawn 
by the Court pursuant to the compromise 
was sufficient as that would bring the 
decree in conformity with the compro- 
mise the learned counsel for the respon- 
dents readily accepted the same and sub- 
mitted that instead of allowing the en- 
tire application, the lewer Court would 
have deleted only cl. 3 from the decree. 

6 The contention of Sri Ramanand, 
learned counse] for the petitioner, that 
the consent decree passed pursuant to 
the compromise cannot at all be allowed 
to be amended at the instance of aniy ane 

i the parties without the consent of 
jihe other party cannot be accepted im 
the instant case for the simple reason 
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that by the said amendment the scope 
and effect of the compromise arrived at 
by the parties is not affected in any 
manner. In other words, the compromise 
is mot altered. The decree which is not 
ia conformity with the compromise re- 
corded in the suit can be amended so as 
to bring the decree in conformity with 
the compromise. Since there was no com- 
promise in the suit with the defendant in 
tis capacity as the Yejaman or Adalitadar 
of the joint family and the compromise 
was between the plaintiffs and the defen-' 
dant in his individual capacity; therefore 
the second prayer in the plain; could not 
have been included in the decree as it 
could not go along with the compromise 
arrived at by the parties, I; is to be notic- 
ed that if really the compromise was en- 
tered into by the petitioner-defendant in 
his capacity as the Yejaman or the 
Kartha of the joint family, the Court 
could not have recorded it without notice 
to the other members of the joint family 
of the petitioner defendant, The fact that 
the parties to the compromise did not 
insist on notifying the members of the 
joint family of the petitioner-defendant 
and they only entered: into a compromise 
and got it recorded would go to show that 
the parties to the compromise did not 
intend to fix the liability under the de- 
cree on the members of the joint family 
of the defendant. Therefore, there is no 
difficulty in inferring that the compro- 
mise between the plaintiffs and the peti- 
tioner-defendant was in the individual 
capacity of the petitioner-defendant and 
not as the Yejaman of the joint family. 


7. Further, Cl. 3 of the decree is com- 
pletely severable. It does not affect or 
alter the decree if the same is deleted 
from the decree. By Cl. 3, the liability 
under the decree is fixed on the defen- 
dant in his capacity as the Yejaman of the 
joint family which the parties at the 
time of compromise did not intend. There- 
fore, the contention of the learned coun- 
sel for the petitioner that the order 
amounts to altering the terms of the com- 
Promise, as such it. cannot be done with- 
out the consent of the other side, cannot 
be accepted. By deleting cl. 3, the com- 
Promise is not in any way altered. It is 
an undisputed proposition of law that 
the Court when it passes a decree on the 
basis of a compromise it must be strictly 
in accordance with the terms of the com- 
promise. As in the instant case the 
compromise was not arrived at with the 
defendant in his representative capacity 
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and the compromise was not recorded 
after complying with the requirements 
of R. 3B of O. 23 of the C. P. C. the Com- 
promise in question could not have been 
considered as the one arrived at with the 
defendant in his representative capacity, 
Therefore, while drawing the decree, the 
Court could not have included prayer 
No. 2 contained in the plaint, as the par- 
ties to the suit did not effect the com- 
promise to that effect, Hence, the first 
contention of the petitioner cannot be ac- 
cepted, 


8. The second contention that it is not 
open for the decree-holder to relinquish 
a portion of the decree does not really 
survive in view of the finding recorded 
by me on the first contention of the peti- 
tioner., But, nevertheless, this contention 
also cannot be accepted for the simple 
reason that it is always open to the de- 
cree-holder to give up a portion of the 
decree; provided by doing so, he does 
not either pass on any higher burden to 
the judgment-debtor or increase the 
burden of the judgment-debtor or does 
not get himself relieved of any of the 
conditions of the decree which he is 
required to perform. Therefore, it is 
always open for the decree-holder to ap- 
ply for deletion of a portion of the de- 
cree as long as it does not affect the de- 
cree as such and also the interest of the 
judgment-debtor, In this case, as it is 
already pointed out, cl. 3 of the decree is 
a severable portion and by deleting that 
portion, the decree is not in any way af- 
fected and it remains executable and at 
the same time the judgment-debtor-peti- 
tioner is also not affected in any manner, 
Hence, the 2nd contention also cannot be 
accepted, 


9. As a part of the 2nd contention, it 
is submitted by the learned counsel for 
the petitioner that by allowing relinquish- 
ment (by deleting cl. 3 of the decree), the 
decree is made executable; therefore, the 
Court has no jurisdiction to allow that. 
This contention cannot also be accepted 
because as long as the portion of the de- 
cree which is sought to be given up is 
severable and it does not either affect the 
decree or the judgment-debtor, it is 
always open to the Court to permit the 
decree-holder to give up that portion of 
the decree. ‘Therefore, the Court cannot be 
said to have acted illegally or without 
jurisdiction in allowing deletion of Cl, 3 
from the decree, . 
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10. It was also submitted by the learn- 
ed counsel for the petitioner that the pro- 
posed amendment did not either fall 
under Ss. 151 or 152 or 153 of the Code 
ST the Court could not have allow- 
ed it. 


11. When it is the case of the respon- 
dents that the decree drawn pursuant 
te the compromise is not in conformity! - 
with the compromise, it becomes the duty 
of the Court to look into the matter and 
to find out whether the decree drawn is 
in conformity with the compromise. While 
doing so, if it finds that it is not drawn 
in accordance with the compromise, it is 
always open for the Court to rectify the 
mistake so as to bring the decree in con- 
formity with the compromise arrived at 
by the parties; therefore, it is not possible 
to hold that the Court has no power under 
S. 151 of the C., P, C. to rectify such mis- 
takes. If it is held that there is no such 
power, then it will amount to denial of 
justice to the parties inasmuch as in a 
case where the decree is not drawn in 
accordance with the compromise; if it is 
not amended so as to bring the decree in 
conformity with the compromise, it will 
result in great miscarriage of justice and 
the parties would be deprived of the 
fruits of the compromise arrived at by 
them and this all happens because of the 
fact that the Court has not drawn the de- 
cree in accordance with the terms of the 
compromise. In a case like this, the 
Court has power to correct its errors so 
as to avoid an injury being caused to the 
parties, Therefore, the Court has power 
to rectify the defects or mistakes or er- 
rors in a compromise decree so as to 
bring the decree in conformity with the 
compromise. Of course, the lower Court 
ought not to have allowed the application 
in its entirety since what was required 
was only to delete cl. 3 of the decree. 


12. Accordingly, this civil revision 
petition is allowed in part and the order 
of the lower Court is modified. It is made 
clear that the application for amendment 
of the decree filed by the respondents 
stands allowed only to the extent of dele- 
tion of Cl. 3 of the decree drawn by the 
Court below pursuant to compromise, 
The application stands rejected in other 
respects, 


13. Several other contentions wera 
also urged by the learned counsel for the ` 
petitioner regarding the legality and ex- 
ecutability of the compromise decree. Ib: 
is not necessary’ to go. into. those quesa . 
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tions since the matter comes up before 
this Court only with regard to the amend- 
ment of the decreas-  - 


Revision partly ancwed._ 
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M. P. Balasubramanyam, Petitioner v. 
T, K. Nagarathanamma, Respondent, 


Civil Revn. Petn. No, 1568 of 1981, D/- 
30-6-1981. 

Civil P. C. (5 of 1908), O. 8A, R. 1 (2) 
(as applicable in Karnataka) — Third 
party procedure — Claim of contribution 
or indemnity from third party — Appli- 
cation for notice to third party — When 
can be made — Procedural law — Inter- 
pretation of. 


When the object of the enactment is to 
avoid multiplication of proceedings, and 
a Necessary plea regarding claim of in- 
demnity from third party is raised in the 
written statement, in such a case, if an 
application under O. 8A is filed before 
the next step is taken in a suit or pro- 
ceeding in the nature of Small Cause 
Cases, it would be a substantial compliance 
with the Rule. In such a situation, no 
prejudice whatsoever would be caused to 
the plaintiff if such an application is al- 
lowed. In the case of a suit after raising 
such a plea in the written statement, if 
an application is filed before the framing 
of issues, the plaintiff will not be put to 
any inconvenience and no prejudice will 
be caused to him, Similarly in the case of 
Smal] Cause suits also if such a plea is 
raised in the written statement and an 
application is filed under R. 1 (2) of O. 8A 
before the case is set down for trial, no 
prejudice whatsoever would be caused to 
the plaintiff. Here, there is no question of 
acquiring any right because even in the 
absence of such an application made 
under O. 8A it is always open for the de- 
fendant to file a separate suit and recover 
the decretal amount from the third party 
if he is entitled to do so. Therefore, no 
fresh right is acquired by filing an appli- 
cation under Order VIII-A of the Code. 

(Para 4A) 

Even though sub-r. (2) of R. 1 of O. 8A 
provides that an application for leave to 
issue such notice shall be filed along with 
the written statement, but it will not ad- 
vance the cause of justice nor it will in 
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any way further the object of the en- 
actment if it is interpreted literally that 
if such an application is not filed along 
with the written statement; no such ap- 
auom can. he filed in the suit even 
before the next step is taken in-the-suit 
even though such a plea has already been 
raised in the written statement. Thus 
such an interpretation will come in the 
way of enforcing substantive right. (1981) 
1 Kant LJ 1 and AIR 1974 Mad 119, Dist- 
ing, (Para 4A) 
It is a well accepted rule of interpreta- 
tion that procedural enactments should 
normally be construed liberally and in 
such a manner so as to render the en- 
forcement of substantive rights effective. 
Therefore, in the matter of interpreta- 
tion of procedural enactments, one has to 
take care to see that any interpretation 
placed on such enactments does not create 
any obstacle or hindrance in enforcing 
the substantive rights for the purpose of 
which the procedural law is enacted, 


(Para 4A) 
Cases Referred: Chronological Paras 
(1981) 1 Kant LJ 1 4 
AIR 1974 Mad 119 4 


M. S. Bhujanga Rao, for Petitioner; T. 
K. Rajagopal, for Respondent. 


ORDER :— This civil revision petition 
is directed against the order dated 8th 
April 1981 passed by the learned III Ad- 
ditional Small Cause Judge. Bangalore, in 
S. C. No, 6995/1980 rejecting I. A. No. III 
filed by the petitioner under R. 1 of 
O. VIII-A of the Civil P. C. (hereinafter 
referred to as ‘the Code‘). The learned 
Judge has come to the conclusion that in 
the written statement, the petitioner has 
raised a plea that he has paid certain por- 
tion of the rent as claimed by the plain- 
tiff, to one Sri Venkatanarayana Iyer and 
in case it is found that the petitioner-de- 
fendant is liable for the claim made by 
the plaintiff-respondent, his right to in- 
demnity against Sri Venkatanarayana 
Iyer be kept open. After filing the written 
statement and before the case is set down 
for trial, the petitioner has filed an ap- 
plication under R. 1 of O. VIII-A of the 
Code, for issuing notice to the 3rd party 
(Sri Venkatarayana Iyer), That applica- 
tion is rejected on the ground that the 
same has not been filed along with the 
written statement. The learned Judge has 
placed reliance on the wordings contain- 
ed in sub-r. (2) of R, 1 of O, VIII-A of the 
Code, which are as follows; 


— 
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“An application for leave to issue such 
notice shall be filed along with the 
written statement of the said defendant 
and be accompanied by a draft of the 
notice sought to be The notice 
Snali Siate the nature and the grounds 
of the claim and when the draft of the 
same is approved by Court with or with- 
out corrections, it shall be served on the 
third party together with a copy of the 
plaint and a copy of the said defendant’s 
written statement in the manner prescrib- 
ed for the service of summons”, 


2. It is contended on behalf of the 
petitioner that the whole object of 
O. VIII-A of the Code, is to avoid multi- 
plication of proceedings and to grant re- 
lief against the 3rd party in a suit brought 
against the defendant, therefore, it is sub- 
mitted that as long as such a plea is rais- 
ed in the written statement and an ap- 
plication is filed immediately before the 
case is set down for trial no prejudice 
whatsoever is caused to the plaintiff if 
such an application is allowed, 


3. On the contrary, it is contended on 
behalf of the respondent-plaintiff that the 
wordings contained in sub-r. (2) of R. 1 
of O. VIII-A of the Code, are clear and 
there is no ambiguity whatsoever, and as 
per the wordings therein, it is incumbent 
upon the defendant seeking indemnity 
against the 3rd party to file an applica- 
tion along with the written statement and 
failure to do so will not enable him to 
file such an application subsequent to 
the filing of the written statement and 
the Court will not be justified in allow- 
ing such an application. 


4. The learned counsel for the respon- 
dent-plaintiff has placed reliance on a 
decision of this Court reported in (1981) 
1 Kant LJ 1 (Lakshmana Gouda v. State 
of Karnataka) and also a decision of the 
High Court of Madras reported in AJR 
1974 Mad 119 (Sundardas v. Indian Bank 
Ltd.) The aforesaid decision of this 
Court is not on the point with which we 
are concerned in this case, therefore, it 
is not necessary to refer to the same in 
detail. 

4A, It is however contended that 
when a statute states that a certain thing 
is to be done in a certain manner, the 
possibility of doing it in any other manner 
is excluded, This proposition is not with- 
eut any exception. It all depends upon 
the context in which the statute directs 
for doing a certain thing in a certain 
manner, and also the purpose which is 
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sought to be achieved and the person or 
the authority who is required by the 
statute to do it and the resultant effect 
flowing from non-compliance with sucha 
provision, O. VII-A of the Code, relates 
to 3rd party procedure. It is a well ac- 
cepted rule of interpretation that pro- 
cedural enactments should normally be 
construed liberally and in such a manner 
so as to render the enforcement of sub- 
stantive rights effective, Therefore, in the 
matter of interpretation of procedural 
enactments, one has to take care to see 
that any interpretation placed on . such 
enactments does not create any obstacle 
or hindrance in enforcing the substantive 
rights for the purpose of which the pro- 
cedural law is enacted. When the object 
of the enactment is to avoid multiplica- 
tion of proceedings, and a necessary plea 
is raised in the written statement, in such 
a case, if an application under O. VITI-A 
of the Code is filed before the next step 
is taken in a suit or proceeding in the 
nature of Small Cause Cases, it would 
be a substantial compliance with the 
Rule. Further, in such a situation, no 
prejudice whatsoever would be caused to 
the plaintiff if such an application is 
allowed. In the case of a suit after rais- 
ing such a plea in the written statement, 
if an application is filed before the fram- 
ing of issues, the plaintiff will not be put 
to any inconvenience and no prejudice 
will be caused to him, Similarly in the 
case of Smal] Cause Suits also if such a 
plea is raised in the written statement 
and an application is filed under R. 1 (2} 
of O., VIII-A of the Code, before the case 
is set down for trial, no prejudice what- 
soever would be caused to the plaintiff. 
Here, there is no question of acquiring 
any right as contended by the learned 
counsel for the respondent because even 
in the absence of such an application made 
under O, VITI-A of the Code, it is always 
open for the defendant to file a separate 
suit and recover the decreta] amount 
from the third party if he is entitled to 
do so. Therefore, no fresh right is ac- 
quired by filing an application under 
Order VIII-A of the Code. Hence, the con- 
tention that the application should be fil- 
ed along with the written statement only 
and not subsequent to the filing of the 
written statement, cannot be accepted. 
Even though sub-r. (2) of R. 1 of O. VITI-A 
of the Code, provides that an application 
for leave to issue such notice shall be 


filed along with the written statement, 
but it will. not advance the cause of jus- 
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tice nor it will in any way further the 
chject of the enactment if it is interpret- 
ed literally that if such an application is 
not filed along with the written state- 
ment; no such application can be filed in 
the suit even before the next step is taken 
in the suit, even though such a plea has 
already been raised in the written state- 
ment. Thus such an interpretation will 
come in the way of enforcing substantive 
right. As long as such a plea is raised 
in the written statement and an applica- 
tion is filed immediately before the next 
step is taken in a suit or proceeding in 
the nature of Small Cause Case, there 
will be substantial compliance with the 
provisions of sub-rule (2) of Rule 1 of 
O. VIII-A of the Code, and by allowing 
such an application, if the same is entifl- 
ed to be allowed, the object of the enact- 
ment will be fulfilled; therefore, the 
learned Judge is not right in holding 
that the application filed subsequent to 
the filing of the written statement is not 
maintainable, 


5. In the aforesaid decision, the High 
Court of Madras was not concerned with 
the question as to whether the applica- 
tion as required by sub-rule (2) of R. 1 
of Order VIII-A of the Code should be 
allowed to be filed immediately after the 
filing of the written statement and be- 
fore any further step was taken in a 
suit or proceeding. The general princi- 
ples are laid down with regard to the 
question as to when the 3rd party’s ap- 
plication should be allowed, Hence, the 
said decision is not of much assistance to 
the respondent in the present case. It is 
not necessary to consider the application 
on merits since the learned Judge has 
rejected the application on the ground that 
it is not maintainable. as it is not filed 
along with the written statement. 


6. Accordingly, the Civil revision peti- 
tion is allowed. The order dated 8-4- 
1981 passed by the learned II Additional 
Smal] Cause Judge, Bangalore in S. C. 
No. 6995 of 1980 is hereby set aside. The 
application I. A. III is remitted to the 
Court of the Small Causes, Bangalore with 
a direction to consider the same afresh in 
the light of the observations made in this 
order. 


7. However, it is necessary to notice 
the contention raised by the learned 
counsel for the respondent that by allow- 
ing the application at this stage it will 
result in delaying the proceeding and 
thereby it will cause prejudice to the 
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plaintiffs case. This contention need not 
be gone into at this stage since the ap- 
plication is Not considered by the learned 
Judge on merits. It is open for the res- 
pondent to put forth this contention be- 
fore the lower Court. 


Revision petition allowed. 


Sri Nithyananda Bhavan 


/ 
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K. JAGANNATHA SHETTY AND P. A 
KULKARNI, JJ. 

Karnataka State Financial Corporation, 
Bangalore, Appellant v. Sri Nithyananda 
Bhavan and another, Respondents. 

Misc, First Appeal No. 818 of 1977, D/- 
29-6-1981.*_ - i 

Civil P. C. (5 of 1908), S. 34 Proviso — 
Default in repaying loan due to State 
Financial Corporation — Contractual rate 
of interest 11 per cent — Award of in- 
terest for. period during pendency of pro- 
ceedings in Court till payment of decre- 


_tal amount at 6 per cent only held was 


not justified. (State Financial Corpora- 
tions Act (1951), S. 31). 


The discretion conferred on the Court 
by the proviso to S, 34 to award interest 
exceeding 6 per cent appears to have an 
object behind. It expressly pertains to 
commercial transactions. Probably it ex- 
pects a quick return from commercial in- 
vestments unlike in the agricultural] in- 
vestments, (Para 11) 


The Karnataka State Financia] Corpora- 
tion has been constituted to give only 
commercial loans at a concessional rate 
when the prevailing Bank rate is about 
18 per cent. The Court, therefore, should 
give reason why the Corporation is not 
entitled to get more than 6 per cent in- 
terest during the pendency of the pro- 
ceedings till payment of the decretal 
amount. In every case, the Court has to 
apply its judicial sympathy and must 
“act fairly” on the long settled principle 
governing the exercise of discretion. 

(Para 12) 

Having regard to the circumstances of 
the present case, since the respondent has 
got adequate property of his own and 
since he has not’proved that he has suf- 
fered much in his business, there Is no 
reason why ‘the Corporation should be 
denied of the contractual] Tate of interest 





*Against judgment and decree of princi- 
pal Dist. J., Belgaum, D/- 30-7-1977. 
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at 11 per cent for the period during which 
the proceedings under S, 31 of the State 
Financial Corporations Act, 1951 were 
pending in the Court till payment of the 
decretal amount. Decree modified, 

(Paras 13, 14) 
Cases Referred: Chronological Paras 


AIR 1973 Punj & Har 38 10 
AIR 1871 Mys 250: (1970) 2 Mys LJ 
475 9 


R. V. Vasanth Kumar, for „Appellant; 
C. M. Desai, for Respondents, 


JAGANNATHA SHETTY, J.:— The 
appellant is a Financial Corporation. The 
respondent, Narayana Ramachandra Naik, 
is a businessman and is the proprietor of 
a hotel called ‘Nityananda. Bhavan’ at 
Ramadurg, Dist: Belgaum. In 1970, the 
Corporation sanctioned a loan of Rs. 2 
lakhs for expanding the hotel business, 
out of which the respondent obtained 
Rs, 1,59,000/-. The loan was repayable 
with interest at 9 per cent per annum in 
twenty half yearly equal instalments and 
the first of such instalment was payable 
on 22nd Feb., 1972. If the 
were not paid on the due dates, they 
should carry interest at 11 per cent per 
annum from the due date up to the date of 
payment. 

2. The respondent committed default 
in payment of the instalments. The Cor- 
poration, therefore, moved the District 
Judge under S. 31 of the State Financial 
Corporations Act, 1951, for a declaration 
that the respondent was due in a sum 
of Rs, 2,00,348-36 and interest at 11 per 
cent per annum on Rs, 1,59,000/- from the 
date of petition till the date of payment. 
. The respondent resisted the claim of 
the Corporation contending inter alia that 
the Corporation did not maintain proper 
accounts and it has not credited to the 
account all the amounts paid by him from 
time to time. He also disputed his lia- 
bility to pay interest 11 per cent per 
annum. 


3. On the material placed by the 
parties, the learned Judge found no diffi- 
culty to accede to the claim of the Cor- 
poration, in regard to the arrears payable 
by the respondent, and accordingly he 
decreed, but while allowing interest 
during the pendency of the proceedings 
and further, he awarded only 6 per cent 
per annum. To be more explicit, he has 
allowed 11 per cent interest in re- 
gard to the arrears of instalments from 
the date of default, but limited the 
current interest to only 6 per cent during 
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the pendency of the proceedings till 
payment, 


4, Aggrieved by that part of the de- 
cree relating to the current interest, the 
Corporation has preferred this appeal. 


5. It was urged for the Corporation 
that the loan given to the respondent 
Was a commercial transaction and 11 per 
cent interest was a contractual rate of 
interest agreed upon between the parties 
and the Corporation is entitled to collect 
it. It was also urged that the learned 
Judge has not given any reason why that 
contractual rate of interest should be 
reduced to 6 per cent when particularly, 
lt was not disputed that the respondent 
has admittedly defaulted to pay the in- 
stalments as and when they became due 


6. There is in our opinion, a consider- 
able force in the submission. The 
terms of the loan provide that respon- 
dent was liable to pay 9 per cent on the 
amount given to him and if there was a 
default in payment of the prescribed in- 
stalments he should pay an additional 2 
per cent interest from the date of default. 
In other words, the respondent was 
charged only 9 per cent interest for 
punctual payments and 2 per cent more 
for default and delayed payments. The 
question is, whether the Corporation 
should be denied of this contractual rate 
of interest for the period during which 
the proceedings were pending in the court 
below till payment of the decretal 
amount, 


7. Section 34 of the Civil Procedure 
Code provides for grant of interest at 
such rate not exceeding 6 per cent per 
annum as the Court thinks fit, The pro- 
viso thereunder states: 


“That where the lability in relation to 
the sum so adjudged had arisen out of a 
commercial transaction, the rate of such 
further interest may exceed six per cent 
per annum, but shall not exceed the con- 
tractual rate of interest or where there 
is no contractual] rate, the rate at which 


moneys are lent or advanced by nationa- 


lised banks in relation to commercial 
transactions.” 


8. The proviso provides for awarding 
the interest at more than 6% per annum 
when the decree pertains to commercial 
transactions. The Court, however, shail 
not give more than the contractual rate 
and where there is no contractual rate, 
the rate of interest to be decreed should 
Not exceed the prevailing Bank rate. 
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9, This Court in V. P. Bhandar Ltd. 
v. Fatima Bi (1970) 2 Mys LJ 475 (at 
p. 476) : (AIR 1971 Mys 250 at p. 251) ob- 
served that the additional rate of interest 
of 2 per cent charged on the delayed pay- 
ment of instalments from the date of de- 
fault should be regarded as reasonable as 
it is intended to be a compensation for 
the delay in the recovery and reinvesti- 
ment of the amount. 


10. While considering the validity ofa 
similar claim of a Financial Corporation 
at Punjab for enhanced rate from the 
date of default in payment of loan, the 
Punjab and Haryana High Court in M/s. 
Jyoti Cold Stores, Hoshiarpur v. Punjab 
Financial Corporation, Chandigarh (AIR 
1973 Punj and Har p. 38) observed (at 
p. 39): ; 


“The industrialists are allowed the 
facility of getting loan at very moderate 
rates from the Punjab Financial Corpora- 
tion and this facility is allowed so that 
the industries in the State may get a 
fillip, In order that the Punjab Financial 
Corporation should be able to run effi- 
ciently and be able to help the industries 
it is necessary that the loans are repaid 
according to the contract. In case of de- 
fault, the provision for enhanced rate of 
interest cannot be considered unreason- 
able provided the enhanced rate of in- 
terest is charged from the date of de- 
fault.” 


11. In the instant case, we are not 
concerned with the right of the Corpora- 
tion or the liability of the respondent 
to collect or pay the contractual rate of 
interest at 11 per cent before the parties 
approached the Court. That right to the 
Corporation may be easily conceded, 
since that rate of interest cannot be said 
to be unreasonablé or unconscionable. 
We are, however, concerned with 
the future interest which the Court has 
to award under the proviso to S. 54 of the 
Civil P. C. The Court, under the said 
proviso, has to exercise a judicial discre- 
tion whether to award more than 6 per 
cent per annum, The Court being a donee 
of the statutory power, has a “duty to 
act fairly” in the discharge of its discre- 
tionary duty. The discretion conferred on 
the Court to award interest exceeding 
6 per cent appears to have an object be- 
hind. It expressly pertains to commercial 
transactions. It impliedly distinguishes 
a commercial loan from an agricultural 
loan. Probably it expects a quick return 
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from commercial investments unlike inl 
the agricultural investments. 


12. The Corporation has been con- 
stituted to give only commercial loans at 
a concessional rate when the prevailing 
Bank rate is about 18 per cent. The 
Court, therefore, should give reason why 
the Corporation is not entitled to get 
more than 6 per cent interest during the 
pendency of the proceedings till payment 
of the decretal amount. While awarding 
higher rate of interest, the Court must 
have regard to, among others, the object 
sought to be served by the loan transac- 
tion, and the condition of the business of 
the person; whether the person has 
suffered a heavy loss or whether his busi- 
ness is otherwise affected or crippled and 
such other cause, if any, for committing 
default in repaying the.loan. The Court 
would be justified in awarding only 6 per 
cent interest if the person who was taken 
the loan has suffered beyond redemption. 
If, on the other hand, the person who has 
taken the loan is deliberately not repay- 
ing or intentionally withholding the pay- 
ments so that he could continue to make 
use of loan at the concessional rate as 
against the higher Bank rate, the Court 
would be justified in awarding interest 
exceeding 6 per cent up to the contract 
rate or if there is no contractual rate, at 
the prevailing Bank rate. In every case, 
the Court has to apply its judicial sym- 
pathy and must “act fairly” on the long 
settled principle governing the exercise 
of discretion. 

13. Having regard to the circum-| 
stances of the present case, since the res- 
pondent has got adequate property of his 
own and since he has not proved that he 
has suffered much in his business, we see 
no reason why the Corporation should be 
denied of the contractual rate of interest 
at 11 per cent for the period during 
which the proceedings were pending in 
the Court till payment of the decretal 
amount, 

14. In the result, the appeal is allowed 
in part and the decree under appeal is 
modified. The respondent shall pay in- 


‘terest at 11 per cent per annum from the 


date of the petition till the date of pay- 
ment of the decretal amount, 

15. In the circumstances of the case, 
however, we make no order as to costs. 


Order accordingly. 
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G. N. SABHAHIT AND D. R, 
VITHAL RAO, JJ. 

Rudraiah, Complainant v. State of 
Karnataka and others, Accused, 

C. C. C. (Civil) No, 80 of 1980, D/- 30-6- 
1980. 

Civil P. C, (5 of 1908), O. -39, Rr, 1, 2 
and 2-A — Breach of injunction order 
issued temporarily — Contempt petition 
— Maintainability. (Contempt of Courts 
Act (1971), S, 10). 

In eases of disobedience or breach of in- 
junction order issued temporarily during 
the pendency of a suit, either under R. 1 
or 2 of Order 39, C. P, C, it is Inexpe- 
dient to invoke and exercise contempt 
jurisdiction. In such cases, action is con- 
templated by the very court which issues 
the injunction order wander R, 2-A of 
Order 39, C. P. C. It contemplates the for- 
feiture of property as also putting of the 
person who commits breach into Civil 
prison for a period not exceeding three 
months. The provision thereunder is ob- 
viously based on the principle of con- 
tempt of Court. That being so, the general 
provisions made under the contempt of 
Courts Act cannot be invoked by the de- 
cree holder. for forcing the party to obey 
the injunction order. (Para 5) 


It is a well settled principle of law that 
when there is special law and general 
law, the provisions of the special law 
prevail over the general law and when 
special procedure and special provision is 
containd in the C, P. C. itself under 
Order 39 Rule 2A for taking action for 
the disobedience of an order of injunc- 
tion, the general law of contempt of 
Ccurt cannot be invoked. AIR 1971 SC 
221; AIR 1951 Pat 231; AIR 1966 Mad 21; 
AIR 1971 All 231, Relied on, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1971 SC 221 : 1971 Cri LJ 268 6 
AIR 1971 All 231 : 1971 Cri LJ 764 6 
ATR 1966 Mad 21 : 1966 Cri LJ 35 6 
(1964) 68 Cal WN 148 6 
AIR 1951 Pat 231 6 


Veerabhadrappa, for Complainant. 


SABHAHIT, J.:— This contempt peti- 
tion is filed on the averments that the 
complainant obtained an order of tem- 
porary injunetion against the accused 
from the trial court in O. S. No, 132 of 
1976 on the file of the Court of the 
Munsiff, Tumkur. Subsequently he filed 
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another suit O, S. No. 297 of 1976 for de- 
claration of title and injunction against 
the accused, In both the suits he obtain- 
ed temporary injunction order, The said 
orders were confirmed by the first appel- 
late Court. It is his case now that the 
defendants in the suits, through their 
agents, have started disobeying the in- 
junction order. Hence, the present peti- 
tion for contempt of Court. It is against 
the State of Karnataka, one Sri C. Srini- 
vasan, Assistant Commissioner, Sri 
Aswathaiah, Block Development Officer, 
Sri Lakshman, Junior Engineer and the 
Sub-Inspector of Police and several 
others, 


2. Order issued under I, A. I. in O. S. 
Nos. 132 of 1976 and 297 of 1976 dated 
31-3-1980, passed by the Principal Mun- 
siff at Tumkur Reads: 


“E A. I is allowed in both the suits in 
the following terms. , 

Temporary injunction is granted 
against the defendants in respect of the 
suit land excepting 1 acre 20 guntas lying 
between the boundaries as below; 


To North: S. No. 9 To East S., No. 6 
which is Gramathana. 


To South Remaining extent, To West: 
Road and Re. S. No, 2.” 


3. Against this common order’ plain- 
tiff went up in Appeal before the Civil 
Judge, Tumkur, at M. A. No. 8 of 1980. 
On hearing the learned Civil Judge pass- 
ed an ad interim order on 7-4-1980 in the 
following terms: 


“Injunction granted restraining the 
respondents 5, 6,8,9,15 &16 from inter- 
fering with applicants possession of the 
suit property pending disposal of the ap- 
peal. Issue order accordingly with notice 
of the application to all the respondents 
returnable by hearing date.” 


4, Thereafter the present petition for 
contempt is filed by the plaintiff before 
this court on 6-6-1980. The complainant 
has also averred in the petition, that he 
filed a complaint against some of the 
present accused for rioting etc. before the 
police, 


5. In cases of disobedience or breach 
of injunction order issued temporarily 
during the pendency of a suit, either 
under Rule 1 or 2 of Order 39, C. P. C. 
action is contemplated by the very court 
which issues the injunction order under 
Rule 2A of Order 39, C. P. C. It con- 
templates the forfeiture of property as 
also putting of the person who commits 
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breach into civil prison for a period not 
exceeding three months, The provision 
thereunder is obviously based on the prin- 
ciple of contempt of Court, That being so, 
the general provisions made under the 
Contempt of Courts Act cannot be invoked 
by the decree holder, for forcing the party 
to obey the injunction order. It is a well 
settled principle of law that when there 
is special law and genera! law, the pro- 
‘visions of the special law prevail over the 
general law and when special procedure 
and special provision are contained íin the 
C. P. C. itself under Order 39 Rule ZA 
for taking action for the disobedience of 
an order of injunction, the general law of 
contempt of Court cannot be invoked. I£ 
such a course encouraged holding that it 
amounts to contempt of court, when an 
order of subordinate court is not obeyed, 
it is sure to throw open a floodgate of 
litigation under contempt jurisdiction. 
Every decree-holder can rush to this 
court stating that the decree passed by a 
subordinate court is not obeyed, That is 
not the purpose of Contempt of Courts 
Act. 

6. The Supreme Court of India in the 
case Perspective Publications (Pvt.) Ltd. v. 
State of Maharashtra (AIR 1971 SC 221) 
has observed at page 230, inter alia 
thus:— 

"The summary jurisdiction by way of 
contempt must be exercised with great 
care and caution and only when its exer- 
cise is necessary for the proper admin- 
istration of law and justice”, (Per Grover,) 
Contempt of court is essentially a matter 
which concerns the administration of jus- 
tice and the dignity and authority of judi- 
cial tribunals. It is not a right of a party 
to be invoked for the redress of his grie- 
vances, I; is not also a mode by which 
the rights of a party, adjudicated upon 
by a Tribunal can be enforced against 
another party, Moreover, if the matter, 
as in the present case, requires a detailed 
enquiry, it must be left to the court which 
passed the order and which presumably 


is fully acquainted with the subject- 


matter of its own order. When the matter 
relates to mere infringement of an order, 
as between parties, it is clearly inexpe- 
dient to invoke and exercise contempt 
jurisdiction as a mode of executing the 
order, merely because other remedies may 
take time or are more circumlocutory in 
character. Contempt jurisdiction should 
be reserved for what essentially brings 
the administration of justice into con- 
tempt or unduly weakens it (Vide (1964) 


Nagappaiah v. Bhaskara 
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68 Cal WN 148, ATR 1951 Pat 231, AIR 
1966 Mad 21 and AIR 1973 Al) 231). 


7. Hence, we hold that the present 
petition which is merely directed by way 
of speedy execution of an interim injunc- 
tion order, which requires a detailed en- 
quiry with regard to suit land and the 
scope of the order, which-can be enter- 
tarred and enquired into more properly 
under Rule 2A of Order 39 C. P. C. can- 
not entertained under contempt jurisdic- 
tion and accordingly we dismiss it, 


Petition dismissed. 
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G. N. SABHAHIT AND M. NAGAPPA, JJ. 

Nagappaiah, Major and ete, Appel- 
lants v, Bhaskara and others, Respon- 
dents. ; 

Misc. First Appeals Nos, 200, 603 and 
609 of 1978 with Cross Objection in 
M. F. A. No, 200 of 1978, D/- 13-7-1981. 
; (A) Motor Vehicles Act (4 of 1939), Sec- 
tion 116-B — Lorry accident — Injury te 
passenger therein -—- Passenger found 
travelling in lorry at the request of eon- 
stable on duty — Held, owner was 


. vicariously liable for eompensation, AIR 


1977 SC 1735, Foll; ILR (21931) 1 Kant 360 
and AIR 1975 Madh Pra 74 (FB), Rel. on. 
(Para 16) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Collision of two lorries 
Passenger in one injured — Accident 
found due to composite negligence of 
both lorry drivers — Held, it was proper 
to fix liability on each vehicle at 59%. 

(Para 18) 


Cases Referred: Chronological Paras 
g (1981) 1 Kant 360 : (1981) 2 Kant LJ 
0 


—e,- 


16 

AIR 1979 Madh Pra 74 : 1979 ACC CJ 262% 
(FB) 13 
AIR 1977 SC 1735 16 


(1951) 1 TLR 789: 85 ILT 209 (CA), 
Young v, Edward Box and Co. Ltd. 
16 
S. Vijaya Shankar, B. VI Acharya and 
K. Suryanarayana Rao, for Appellants; 
R. Nagaraj N. Santosh Hegde, for Res- 
pondents, 


SABHAHIT, J.:— These three appeals 
arise out of Judgment and award, dated 
7-1-1978, passed by the Motor Accidents 
Claims Tribunal, Chickmagalur, in Mise 
(MVC} No. 20/1976, on its file, awarding 
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compensation of Rs, 22,000/- 
with interest and costs to the 
claimant. 


2. It is the case of the injured claim- 
ant Bhaskara, that he and his father 
Thimmappa P. W. 2, boarded a lorry in 
Yeshawantapur in the night of 4/5-6-1976 
to Bo t6-Shimoga, the lorry was bearing 
No. MYS. 7557, They wére ‘sitting-in. the 
seat behind the driver. The said lorry 
was driven by the 5th respondent in the 
- petition. When the lorry was going at a 
distance of 3 miles from Mattigatta and 
proceeding towards Kadur, at about 
11-30 p. m.„ another lorry bearing No. 
MRS. 6571 belonging to the first respon- 
dent in the petition and driven by the 
second respondent in the petition came 
from the opposite direction with great 
speed and the two lorries collided in the 
middle of the road and the front glass of 
the lorry in which Bhaskar was sitting 
broke and the pieces were flung against 
his face and hit the left eye of the 
Bhaskara causing him bleeding injuries 
in the eye and he was immediately re- 
moved to Kadur hospital] where he was 
given first aid and then taken to Shimoga 
Hospital and then to Minto Eye hospital 
in Bangalore. Ultimately his left eye had 
to be removed and he has been left with- 
out sight in the left-eye. On these aver- 
ments he claimed compensation of Rup- 
ees 80,000/- from the owner, driver and 
insurer of both the lorries, namely, 
respondents 1 to 6 in the petition. 


3. The owner of the lorry in which 
Baskara was travelling denied his liabi- 
lity on the ground that he did not permit 
the driver to take any passenger, Further 
the driver contended that he was not 
liable for compensation because the acci- 
dent happened due to rash and negligent 
driving of the other lorry bearing No. 
MYS. 6571. The Insurance Company deni- 
ed its liability stating that it had not 
insured the vehicle for passengers in the 
lorry. 


4, The. driver of the other lorry, 
namely, respondent-2 denied that he was 
rash and negligent in causing the accident. 
On the same ground the owner as also 
the insurance company denied liability. 


5. The Tribunal raised the following 
issue in the case : 

(1) Whether the petitioner proves that 
he sustained injuries on account of col- 
lision of the lorries MYS. 7557 and MYS 
6571 at 11.30 p. m, near Mattigatta 
village on 4/5-6-1976 due to, Tash and 


together 
injured 


Nagappaiah v. Bhaskara 


j eq” F. wo, 


A. LR. 


negligent driving of the.said vehicles: by 
respondents 2 and 5? 

(2) Whether the petitioner is entitled 
to claim compensation? 


(3) To what compensation and from 
whom? 


6. During hearing the petitioner 
examined himself as P, W. 1 and examin- 
F. Ws: 2 to 4 in support of his case, 
He also got marked Exs. P-i tọ P-43. As 
against, the first respondent -examined 
himself as R. W, 1 and got marked Ex, 
R-1, the Insurance policy of the vehicle, 


` Ex, R-2 certified copy of the F. I. R. in 


C. C., No. 583/76 on the file of the Mun- 
siff-and JMFC, Kadur and closed his case. 
The 4th respondent examined his 
manager as R. W. 2 and closed his case 
The 5th respondent Raman, examined 
himself as R. W. 3 and closed his case. 
The 6th respondent got marked Ex. R-3 
the certified copy of the Insurance policy 
and closed its case. 


7. The Tribunal appreciating the evi- 
dence on record held that the accident 
was the result of composite negligence on 
the part of the drivers of both the 
lorries. The Tribunal further held that 
the claimant was entitled for general 
damages of Rs. 20,000/- and special 
damages of Rs, 2,000/- and in the view 
it took about actionable negligence, it 
directed the respondents 1 to 6 to pay 
the compensation awarded to the claimant 
along with costs and interest jointly and 
severally. Aggrieved by the said judg- 
ment and award, the above appeals are 
instituted before this Court. The claimant 
has also filed cross-objections on the 
ground that the compensation awarded 
is low. 


8. The learned Counsel for the owner 
of the lorry, namely, MYS 7557, appel- 
lant in M. F, A. 200/1978 strenuously 
urged before us that the owner of the 
lorry did not permit the driver to take 
any passenger and as such the owner 
was not liable to pay the compensation. 
He further submitted alternatively that 
if at all the owner was liable, the insur- 
ance company should have been held 
liable to pay the same. He also submitted 
that the compensation awarded was on the 
higher side, ; 


9.- The learned Counsel appearing for 
the appellant in M, F A. 603/1978, the 
Orienta] Fire and General Insurance Com- 
pany was not liable for payment of any 
amount of ` compensation as the. person 
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was a gratuitous passenger travelling in 
the lorry. 


10. The learned counse] appearing for 
appellants in M. F. A. No, 609/1978, 
namely the owner and insurer of lorry 
No. MYS 6571 argued that the owner and 
insurer of the lorry MYS. 6571 were not 
liable to pay any compensation as there 
was no negligence on the part of the dri- 
ver of the lorry MYS. 6571. He argued 
alternatively that the Tribunal ought to 
have fixed the liability apportioning the 
same between the two insurance com- 
panies. 

1i. As against these, the learned coun- 
sel for claimant argued that the compen- 
sation awarded at Rs. 22,000/- was very 
much on the lower side having regard to 
the nature of the injuries sustained by 
the claimant, 

12. The points, therefore, that arise 
for our consideration in these appeals are: 

(1) Whether the Tribunal was justified 
in coming to the conclusion that the ac- 
cident was due to composite negligence 
on the part of the drivers of the two 
lorries in question? 

(2) Whether the compensation award- 
ed is just and proper? 

(3) Whether the Tribunal ought to have 
apportioned the liability between the 
two insurance companies? 

13. It is not very much in dispute 
that the accident did occur when the 
lorries were near Mattigatta in the night 
at about 11.30 p. m. on 4/5-6-1976, It is 
further not very much in dispute that 
both lorries collided in the middle of the 
road breaking the right side of each lorry. 
That being so, it is obvious without more, 
that both the lorries collided in the 
middle of the road and the evidence 
discloses that both lorries were driven 
with speed by their drivers, 
namely, respondents 2 and 9: 
Therefore, the Tribunal was justified in 
applying the doctrine of res ipsa loquitur 
and in arriving at the conclusion that the 
accident was the result of rash and negli- 
gent driving of both the lorries by their 
drivers. We have no reason to differ, We 
affirm the finding. 

14. The next point that arises for our 
consideration is whether the owner of the 
lorry bearing No. MYS 17557 is liable to 
pay any compensation, 


Nagappaiah v. 


15. It is no doubt true that under the ` 


M. V. Act, the owner is not required to 
insure the goods vehicle for any fare 
paying passenger, except those permitted 
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passengers who are travelling in connec- 
tion with some work in the lorry, name- 
ly, pursuant to the contract of employ- 
ment. If the owner wants to carry any 
other passenger travelling in the lorry 
he has to pay special premium and obtain 
cover for the same from the Insurance 
Company. 

16..-The Supreme Court of India had 
an occasion to consider the vicarious li- 
ability of the owner where the driver 
allowed some passengers in the car in the 
case of Pushpabai Parshottam Udeshi v. 
Ranjig Ginning & Pressing Co. Pyt, Ltd 
(AIR 1977 SC 1735). Therein the Supreme 
Court quotes with approval the observa- 
tions made by Lord Justice Denning in 
Young v. Edward Box and Co. Ltd. (1951) 
1 TLR 789 which read (at p 1741 of 
AIR): 

*... the first question is to see whether 
the servant was liable, If the answer is 
Yes, the second question is to see whe- 
ther the employer must shoulder the 
servant’s liability. So far as the driver is 
concerned, his liability depends on whe- 
ther the plaintiff was on the lorry with 
his consent or not...” i 


Then Lord Justice Denning further ob- 
served with regard to the vicarious liabi- 
lity of the owner thus: (at p. 1741) 


“The next question is how far the em- 
ployers are liable for their servant’s con- 
duct, In order to make the employers 
hable to the passenger it is not sufficient 
that they should be liable for their ser- 
vant’s negligence in driving. They must 
also be responsible for his conduct in 
giving the man a lift. If the servant has 
been forbidden, or is unauthorised, to give 
anyone a lift, then no doubt the passen- 
ger is a trespasser on the lorry so far as 
the owners are concerned; but that is not 
of itself an answer to the claim... In my 
opinion, when the owner of a lorry sends 
his servant on a journey with it, thereby 
putting the servant in a position, not only 
to drive it, but also to give people a lift 
in it, then he is answerable for the 
manner in which the servant conducts 
himself on the journey, not only in the 
driving of it, but also in giving lifts in 
it, provided, of course, that in so doing 
the servant is acting in the course of his 
employment”, 


Thus, it is made clear by Lord Justice 
Denning that the driver is employed not 
only for driving the vehicle but he is 
also in charge of it which includes auth- 
ority to give lift to the passengers be- 
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cause he is entrusted with the lorry or 
the vehicle, This reasoning of Lord Jus- 
tice Denning-is accepted by the Supreme 
Court by observing (at p. 1741 of ATR): 


“Lord Justice Denning concluded 
by observing that the passenger was 
therefore a trespasser, so far as the em- 
ployers were concerned; but nevertheless 
the driver was acting in the course of his 
employment, and that.is sufficient to make 
the employers liable. It will thus be seen 
that. while two of the learned Judges 


held that the right to give the piemtir 
leave to ride on the lorry was within the . 


ostensible authority of the foreman and 
the plaintiff was entitled to rely on that 
authority as a licensee, Lord Denning 
based it on the ground that even though 
the plaintiff was a trespasser so far as 
the defendants were concerned, as the 
driver was acting in the course of his em- 
ployment in giving the plaintiff a lift, it 
was Sufficient to make the defendants 
liable. Applying the test laid down there 
can be no difficulty in concluding that the 
right to give leave to Purshottam to ride 
in the car was within the ostensible auth- 
ority of the Manager of the company 
who was ‘ driving the car and that the 
Manager was acting in the course of his 
employment in giving leave to Purshot- 
tam. Under both tests the respondents 
would be liable”. 


Thus, the Supreme Court by necessary 
implication has approved the reasons 
given by Lord Justice Denning because 
they have specifically stated that under 
both tests the respondents would be 
liable. If that would be so, it is obvious 
in the instant case, since the driver allow- 
ed Bhaskara to travel in the lorry and 
the driver has positively sworn that he 
was travelling in the lorry at the request 
of the constable on duty, the owner would 
be liable vicariously to pay compensa- 
tion to the injured claimant (vide 
Gurusiddappa C. Balaganur v. Chairman, 
Bijapur Co-operative Spinning Mills. ILR 
(1981) 1 Kant 360) See also Narayanlal v. 
Rukhmani Bai 1979 Ace CJ 261: (AIR 
1979 Madh Pra 74) High Court of 
Madhya Pradesh (FB). 


17, That leads us to the question as 
fo whether the Insurance Company, 
namely, the Oriental Fire and General 
Insurance Company Limited, with which 
lorry MYS. 7557 is insured, is liable to 
any extent to pay the compensation. The 
policy is at Ex. R.3. The policy is com- 
mercial Vehicles comprehensive policy. 
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It has given endorsement at No. 14 (b) 
with regard to the legal liability to non- 
fare paying passengers who are not em- 
ployees of the insured. That reads : 


“In consideration of the payment of an 
additional premium of Rs. 9-50 and not- 
withstanding anything to the contrary 
contained in 5. II I (C) it is hereby under- 
stood and agreed that the Company will 
indemnify the insured against his legal 
liability other than liabilty under. Statute 


(Except the Fatal Accidents Act, 1855) in 


“respect of death of or bodily injury to 


any person not being an employee of the 
insured nor carried for hire or reward 
whilst being carried in or upon or enter- 
ing or mounting or alighting from the 
Motor Vehicle but such indemnity is 
limited to the sum of Rs. 10,000/- in res- 
pect of any one such person.” 


Thus, it is clear that the insurance com- 
pany, for consideration of higher premi- 
um paid, has undertaken to indemnify 
the owner of his legal liability to the ex- 
tent of Rs. 10,000/ per passenger for 
personal injuries. Therefore, the insur- 
ance company is clearly liable to indem- 
nify, on the facts of the present case, the 
owner to the extent of Rs, 10.000/- of his 
legal liability by paying the said amount. 

18. That further leads us to the ques- 
tion of fixing liability on the owners of 


~ the two vehicles. It is settled law that in 


the case of composite negligence causing 
the accident, all the persons concerned 
are jointly and severally liable. It is no 
doubt true, however, that under S. 110B 
of the Motor Vehicles Act, there is a 
statutory duty cast on the Court to fix - 
the liability on the insurance company. 
It is for that we have stated that the 
maximum limit of Oriental Fire & Gene- 
ral Insurance Company Limited which 
has insured the goods vehicle, namely 
MYS, 7557 is liable to the extent of Rup- 
ees 10,000/-. It was submitted before us 
at this stage. by the learned counsel that 
since both vehicles are equally liable for 
the causing of the accident, the liability 
be fixed at 50 per cent on each vehicle. 
Hence, we fix the liability on each vehi- 
cle at 50 per cent. in causing the accident. 


19. The last question that has to be 
considered is whether the compensation 
awarded in the case to the injured ciai- 
mant is just and proper. The Workmen’s 
Compensation Act gives us some guid- 
ance in the matter. It states in Sch. I at 
Item-25 that disability in losing one eye 
would be 40 per cent. The Tribunal had 
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held that in all probability the injured 
would have earned Rs. 400/- per month 
by accepting a job and hence 40 per cent 
of his estimated earning at Rs. 400/- per 
month would be Rs. 160/- per month. 
Thus the annual loss of earning capacity 
would be Rs, 1,920/- and by taking multi- 
ple of ten, the total loss of earning would 
be at Rs. 19,200/-. Hence, we deem it just 
and proper to award Rs, 20,000/- towards 
loss of earning to the injured person. The 
claimant is entitled to damages for pain 
and suffering and for the loss of the limb 
and we award Rs. 10,000 under that head. 
Together, therefore, the claimant is en- 
titled to Rs. 30,000/- instead of Rupees 
22,000/- awarded by the Tribunal. 


20. In the result. M. F. A. No. 200/1978 
is partly allowed. It is directed that the 
Insurance Company namely, respondent 
shall indemnify the owner to the extent 
of Rs. 10,000/-. The rest of the amount 
due, namely, Rs. 5,000/- along with 
interest shall be paid to the claimant-ap- 
pellant in M. F. A. No. 200/1978. The 
Insurance Company — Original respon- 
dent 6 shall pay Rs. 10,000/- along with 
interest at 6 per cent per annum from 
date of application till payment and also 
half of the cost of the proceeding to the 
' claimant before the Tribunal. 


21. M. F. A. No. 603/1978 by the insu- 
rer of the lorry is dismissed for reasons 
discussed above. The Insurance Company 
shall pay Rs. 10.0000/- along with 
interest at 6 per cent from date of ap- 
plication till payment as stated in the 


above appeal as also half the cost as 


stated above. 


22. M. F. A. No. 609/1978 is partly al- 
Jowed. The appellants especially appellant 
No 2 shall pay haif of the compensation, 
namely, Rs. 15,000/- along with interest 
from date of application till payment as 
also half the cost before the Tribunal to 
the claimant. i 


23. Cross-objection of the claimant is 
partly allowed. Compensation awarded is 
enhanced from Rs. 22,000/- to Rs. 30,000/- 
along with interest at 6 per cent per 
annum from date of application till pay- 
ment and costs before the Tribunal 


No costs in these appeals and cross-ob- 
ections, 
Ordered accordingly. 
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M/s.. United India Fire and General 
Insurance Co.. Bangalore. Appellant v. 
Smt. Azeerunnisa w/o. late Burhan Khan, 
Bangalore, and others, Respondents. 


Misc. First Appeals Nos. 722 to 724 & 
1039 of 1979 and S. C. L. A. P. Nos. 98 to 
100 of 1981, D/- 10-7-1981. 


(A) Motor Vehicles Act (4 of 1939), 
S. 95 — Insurance Company could cover 
liability more extensively than that con- 
templated by S. 95 — Terms of the Insu- 
rance Policy govern. 


Since it was open to the Insurance 
Company to settle the terms of the con- 
tract and to cover liability more exten- 
sively than was contemplated by S. 95 
Motor Vehicles Act the extent of the 
liability in ẹach case should be determin- 
ed with reference to the terms of the 
policy in that case. AIR 1971 SC 1624, 
Followed. (Para 5} 


(B) Insurance Act (4 of 1938), S. 64UC 

Commercial Tariff Regulations — 
Limit of liability for personal injury in a 
motor accident under Commercial Com- 
prehensive Policy. 


By virtue of S. 64UC the rates fixed by 
the Tariff Advisory Committee establish- 
ed under S. 640 become statutory and 
binding on all the insurers to the extent 
mentioned in S, 64UC. The relevant 
Commercial Vehicles Tariff Regulations 
contained at Pages 65 and 69 of the book 
India Motor Tariffs issued by the said 
Committee fixes the maximum liability at 
Rs. 50,000/- in the case of Goods or 
passenger carrying vehicles. At page 120 
the liabilities to the public risks are men- 
tioned. Excluding, Class A (2) and ‘EH’ 
categories which are goods carrying vehi- 
cles the normal limit of a Commercial 
Comprehensive Policy so far as personal 
injury is concerned is Rs. 50,000/- which 
can be got increased by paying premium 
of Rs. 4/- more, in which case it would 
turn into unlimited personal injury liabi- 
lity. In this case additional tariff of 
Rs. 4/- not having been paid by the per- 
sons who insured the vehicle the insurer 
could not be held to be liable in a sum 
exceeding Rs. 50,000/-. Hence, the award 
for Rs. 98,700/- as against the insurer was 
modified by limiting it to Rs. 50,000/- and 
the rest of the award directed to be met 
by the owner of the vehicle. 

(Paras 5 to 8, 10 and 12) 
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(C) Motor Vehicles Act (1939), S. $5 (2) 
(a) and (b) (i) — — Liability arising 
under Workmen’s Compensation Act — 
Clause (a) differs from Clause (b). 


While for cases attracting Cl. (a) of 
sub-sec. (2) of S. 95 the liability of 
Rs. 50,000/- includes the liability arising 
under the Workmen’s Compensation Act 
it is not so included in cases falling under 
Cl. (b) (i) which merely confines the limit 
of liability to persons other than passen- 
gers to a limit of Rs. 50,000/-. Hence the 
maximum limit of Rs.  50,000/- in the 
latter case does not include the liability 
arising under the Workmen’s Compensa- 
tion Act i e. in the case of the passen- 
gers travelling in the goods vehicle 
pursuant to a contract of employment 
etc. as in this case. (Para 11) 
Cases Referred : Chronological Paras 


1980 Acc CJ 377 : 1981 TAC 313 (Kant) 
10 


AIR 1971 SC 1624 9 

C. Srinivasa Iyengar, for Appellant; 
Gurushettappa, for C. S, Shantamallappa, 
M. L. Mallikarjuna, K. Suryanarayana, 
Konannur N. Chandrashekhar, P. Shiv- 
anna and M. Sowri Raju, for Respon- 
dents, ; 


SABHAHIT, J. :— These appeals by the 
Insurance Company are directed against 
the order passed in F, C. No. 77 of 1977- 
78 on 30-4-1979 on the file of the Com- 
missioner for Workmen’s Compensation, 
Bangalore Urban District, Bangalore, and 
awards made in M. V. C. 143 of 1976, 
M. V. C 191 of 1979 and M. V. C, 160 of 
1976, on the file of the Motor Accidents 
Claims Tribunal, Bangalore City on 4-12- 
1979, 


2. The points raised before us in these 
appeals are that the Tribunal was not 
justified in saddling the entire liability 
on the Insurance Company as the Insu- 


rance Company is liable to 
discharge the liability only to 
the maximum extent of Rupees 


50,000/- The second point raised by the 
learned counsel for the appellant is that 
the maximum limit of Rs. 50,000/- in- 
cludes the liability arising from the 
Workmen’s Compensation Act also, 


3. As against this, the learned counsel 
for the claimants submitted that the 
policy was comprehensive policy and as 
such the Insurance Company was legally 
bound to indemnify the owner of the en- 
tire amount of compensation that was 
awarded against him by the Tribunal as 
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there is no limit of liability in a com- 
prehensive policy, He further submitted. 
alternatively, that assuming that the third 
perty liability under Motor Vehicles Act 
was limited to Rs. 50.000/-, the said liabi- 
lity was confined only to the compensa- 
tion arising from Motor Vehicles Act but 
not under Workmen’s Compensation Act. 
k: may be mentioned in this context that 
the total Hability in M. F. As. 722, 723 
and 724 of 1979 would amount to Rup- 
ees 98,700/- which is more than Rupees 
50,000/- and the liability under the Work- 
men’s Compensation Act amounts to 
Rs. 21,000/-. 


4. The points, therefore, that arise for 
our consideration in these appeals are : 


_ (1) Whether the Tribunal was justified 
in saddling the entire liability against the 
Insurance Company? 


(2) Whether the liability of Rs. 50.000/- 
limited under S. 95 of the Motor Vehicles 
Act is confined to damages contemplated 
under Motor Vehicles Act or whether it 
includes damages arising out of the pro- 
visions of the Workmen’s Compensation 
Act awarded by the Commissioner? 


5. In order to find out the liability of 
the Insurance Company, it would be 
necessary to read the policy and the terms 
of contract entered into between the par- 
ties. It is no doubt held by the Supreme 
Court that it is open to the Insurance 
Company to settle the terms of the con- 
tract and to cover liability more exten- 
sively than is contemplated under Sec- 
tion 95 of the Motor Vehicles Act, 1939 
(Vide AIR 1971 SC 1624), Hence it would 
be necessary to resolve the dispute by 
looking into the terms of the policy. In 
the instant cases, the policy is termed as 
‘Commercial Comprehensive Policy’. It is 
issued by the United India Fire & Gene- 
ral Insurance Company. It is issued ac- 
cording to the Rules contained in India 
Motor Tariffs issued under S, 64-U of 
Insurance Act, 1938, which reads : 


*§4-U: Establishment of Tariff Advi- 
sory Committee.— (1) With effect from 


the commencement oof the Insur- 
ance (Amendment) Act, 1968, there 
shall be established a Committee 
to be called the Tariff Advisory 


Committee (hereinafter in this Part re- 
ferred to as the Advisory Committee) to 
control and regulate the rates, advanta- 
ges, terms and conditions that may be 
offered by insurers in respect of general 
insurance business. 
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(2) The Advisory Committee shall be 
a body corporate having perpetual succes- 
sion and a common seal, with power, sub- 
ject to the provisions of this Act, to ac- 
quire, hold and dispose of property, both 
movable and immoveable, and to con- 
tract, and ‘may, by the said name, sue 
and be sued.” 


Further S. 64-UC provides for power of 
the Advisory Committee to regulate rates, 
advantages etc, Sub-sec, (1) of that sec- 
tion reads :— 

“The Advisory Committee may. from 
time to time and to the extent it deems 
expedient, control and regulate the rates, 
advantages, terms and conditions that 
may be offered by insurers in respect of 
any risk or of any class or category of 
risks, the rates, advantages, terms and 
conditions of which, in its opinion, it is 
proper to control and regulate, and any 
such rates, advantages, terms and condi- 
tions shal] be binding on all insurers : 


Provided that the Controller may, with 

the previous approval of the Central Gov- 
ernment, permit any insurer to offer, dur- 
ing such period (being not more than two 
years but which may be extended by 
periods of not more than two years at a 
time) and subject to such conditions as 
may be specified by him, rates, advanta- 
ges, terms or conditions different from 
those fixed by the Advisory Committee in 
respect of any particular category of 
risks, if he is satisfied that such insurer 
generally issues policies only to a restric- 
ted class of the public or under a restrict- 
ed category of risks.” 
Sub-sec. (2) of that section speaks of fix- 
ing, amending or modifying any rates, 
advantages, terms or conditions relating 
to any risk. Thus, rates fixed by the Ad- 
visory Committee will become statutory 
and binding on al, the insurers to the ex- 
tent mentioned in the Section. 


6. Our attention was invited to India 
Motor Tariffs issued by the Tariff Advi- 
sory Committee in 1973 thereunder regu- 
lating the terms and conditions as also 
the rates and advantages. Commercial 
Vehicles Tariff Regulations are contained 
at page 65 of the book and at page 69 we 
get limits of liability which fixes the 
maximum liability at Rs. 50.000/- in the 
ease of Goods or passenger carrying 
vehicles. At p, 120 of the book liabilities 
to the public risks are mentioned, It is 
stated therein thus : 

"The indemnity granted to the insured 
may be increased in respect of the under- 
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noted vehicles by payment of an addi- 
tional premium on the following scale, In 
cases where the limits of indemnity pro- 
vided under the standard policy exceed 
Rs, 50,000/- such limits may be increased 
in accordance with the scale at an addi- 
tiona] premium equivalent to the differ- 
ence between the scale rates for such 
standard policy limits and those for the 
required increased ‘limits, 

(a) All Commercial Vehicles except 
those rateable under ait A (2) and 


Class ‘F’. 


Vehicles Trailers 

Unlimited personal Additional Re. 2/. 
injury: Rs 1,50000/. Premium 
property damage. Ra. 4/. 

Unlimited personal Additional Rs. 5/- 
injury: Rs.-3,C0,C00/- Premium 

property damage. Ra. 12/. 
Unlimited personal Additional Re. 7/. 
injury: Rs. 4,00,C00/. Premium 

property damage. Rs. 16/. 
Unlimited pergonal Additional Rs. 9/.” 
injury: Rs. 5,00,000/- Premium 
property damage. Re. 20/. 


Similarly, provision is made up to Rs. 10 
lakhs of property damages with unlimited 
personal injury for an additional pre- 
mium of Rs, 40/- and Rs, 19/- for vehi- 
cles and trailors respectively. 


7. The excluded category of vehicles 
are Class A (2) and ‘EF’, They are goods 
carrying vehicles. Thus, it becomes clear, 
that the normal limit of a Commercial! 





Comprehensive Policy so far as ersonal 
injury is concerned is Rs, 50.000/- which 


can be got increased by paying premium 
of Rs. 4/- more, in which case it would: 
turn into unlimited personal injury liabi- 
lity. In the instant cases, the proposal 
form itself on the reverse makes the pro- 
poser aware of the different categories of 
policy. I; is stated therein thus: 


“Commercial Vehicles Insurance :— 
The company issues certificate of insur- 
ance to comply with the provisions of 
Motor Vehicles Act, Three types of covers 
are offered in respect of the vehicles. 


(i) Act; only liability limited to cover 
the requirements of the Motor Vehicles 
Act, 1939, 


(ii) Liability to public risks only which 
in addition to cover under No. (i) covers 
insured’s legal liability to property of 
third parties as a result of the use of 


vehicle, 
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(iii) Comprehensive, which in addition 
to cover under item No. (ii) also covers 
loss of or damage to vehicle caused by 
accidental external means fire, external 
explosion, self-ignition, lightning, bur- 
glary, housebreaking (theft of accessories 
is not covered unless such motor vehicle 
is stolen at the same time) malicious act 
and whilst in transit by road, rail, inland 
waterways, lift or elevator, The rates are 
tariffed.” 


‘Thus, it becomes clear that the term 
commercial comprehensive policy, with- 
out more, would not cover unlimited 
personal injury liability unless Rs. 4/- 
additional tariff is paid by the person 
who insures the vehicle. Otherwise, 
normal limit would be Rs. 50,000/- as 
contemplated in the Tariff Rules quoted 
above. a 


8. In the policy itself it is made clear 
that the limit of liability would be the 


limit of the amount of the Com- 
pany’s liability under S. II-1 (ii) 
and Section 2 (1) (a) Rupees 50,000/-. 


Limit of the amount of the company’s 
liability under Section II (1) (ii) and Sec- 
tion 2 (1) (b) would be Rs. 50,000/-. In 
respect of any one claim or series of 
claims arising out of any one event would 
be Rs. 50.000/-. Such amount as is neces- 
sary to meet the required requirements 
of S. 95 of the Motor Vehicles Act would 
be Rs. 50,000/-. ‘Thus, there is no scope 
for ambiguity as the policy makes it very 
clear that the total liability in so far as 
public personal injuries (third parties) 
are concerned in any one accident is 
Rupees 50,000/- and not unlimited. 


9. The learned counsel for the owner 
of the vehicle, however, invited our at- 
tention to the additional premium taken 
as basic premium at Rs, 426/-. That is no 
doubt the basic premium for any com- 
prehensive policy as contemplated under 
commercial vehicles tariff at page 80 in 
column No. 1 and item No. 5 of ‘India 
Motor Tariff which reads: “Exceeding 36 
licensed comprehensive passenger carty- 
ing capacity — Tariff would be Rs. 426/-” 
and as stated above it gives the maximum 
cover for the third party personal injury 
or death risks at Rs. 50,000/- because 
the policy does not mention that any ad- 
ditional premium at Rs, 4/- was taken to 
make the liability unlimited. The other 
extra premiums paid as seen in the 
policy are : half per cent I. E. V. which 
means insurer’s estimated value of the 
vehicle would be Rs, 500/- and R, S 
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(riots and strikes) at Rs. 250/-. passen- 
gers cover Rs. 750/- i e, for increasing 
passenger liability which under the Actis 
limited to Rs. 5,000/- per passenger, Thus, 
we are satisfied that the policy does not 
provide for unlimited liability of the 
Company to indemnify the owner in case 
he has to pay for personal injuries or 
death of third parties. 


19. The learned counsel for the owner 
produced a receipt for Rs. 150/- issued 
by the Insurance Company and stated 
that in all probability that covers the 
additional premium of Rs, 4/-. But the 
argument was met successfully by the 
learned counsel for the Insurance Com- 
pany by producing the letter for the pur- 
pose for which Rs. 150/- was recovered. 
It is stated therein that “it is further 
declared and agreed that the insurer’s es- 


timated value of the vehicle covered 
under the policy stands increased to 


Rs, 1,20,000/- in consequence of the above 
sum of Rs. 150/- is hereby charged to the 
insured” and the future annual premium 
computation should be as follows :— 


“Basic premium Rupees 426/- at half 
per cent on I, E. V. Rs. 600/- and R. S. 
Rs, 300/-. 


Thus, there is no substance in the sub- 
mission of the learned counsel for ihe 
owner that Rs: 150/- recovered as addi- 
tional premium covers also the unlimit- 
ed risk of third party. In the result. 
therefore, we are constrained to hold that 
the Tribunal was not justified in saddling 
the entire liability of Rs. 98,700/- on the 
Insurance Company. We hold and clarify 
by modifying the award that the Hability 
of the Insurance Company is limited to 
Rs. 50,000/- and the same shall be ap- 
portioned among the claimants in the 
three cases pro rata. The view that we 
are taking is supported by a Division 
Bench decision of this Court in the case 
of Sundaram Finance Ltd., Madras v. 
D. G. Nanjappa (1980 Ace CJ 377), 


11. Adverting to the next point Sec- 
tion 95 (2) (b) ©) limits the liability in 
respect of persons other than passengers 
carried for hire or reward to a limit of 
Rs. 50,000/- in all. It does not speak of 
any liability arising from Workmen’s 
Compensation Act. In this context it is 
necessary to read S. 95 (2) (a) which is 
as follows :— 


‘Where the vehicle is a goods vehicle. 
a limit of fifty thousand rupees in all, 
including the liabilities, if any, arising 
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undef the Workmen’s Compensation Act, 
1923, in respect of the death of, or bodily, 
injury to, employees (other than the dri- 
ver), not exceeding six in number, being 
carried in the vehicle.” 


Thus a distinction is specifically made 
in clauses (a) and (b) of sub-sec. (2) of 
5. 95 of the M. V. Act; whereas it is 
specifically stated in clause (a) of sub- 
section (2) that the liability of Rupees 


50,000/- includes the liability arising out 


of the Workmen’s Compensation Act, it is 
not so mentioned so far as sub-s. (2) (b) (i) 
is concerned. It merely. confines the 
limit of liability to persons other than 
passengers to a limit of Rs. 50,000/-. 
Therefore. it is obvious that the maximum 
limit of Rs. 50,000/- contemplated does 
not include the liability arising out of the 
Workmen’s Compensation Act — say in 
the case of the passengers travelling in 
the goods vehicle pursuant to a contract 
of employment etc. Hence, we are con- 
strained to hold that there is no substance 
in the point raised before us by the 
learned counsel for the appellant that 
the limit of Rs. 50,000/- shall include even 
the liability arising out of the Workmen’s 
Compensation Act. 


12. In the result, therefore, the ap- 
peals are liable to be partly allowed. The 
liabilities saddled on the Insurance Com- 
pany by the Tribunal for the payment of 
compensation to the three claimants in 
M. V. C. Nos. 143, 160 and 191 of 1976 
are hereby limited to Rs. 50,000/- and 
the Insurance Company shall pay pro 
rata the compensation in these three 
cases, namely, at Rs. 11,224- in M. V. C. 
143 of 1976, Rs. 13,245/- in M. V. C. 160 
of 1976 and Rs. 25,531/- in M. V. C. 191 
of 1976 along with interest at 6% per 
annum from the date of petition till pay- 
ment in each case as also the costs of the 
claimants before the Tribunal in each 
case. The rest of the amount awarded 
along with interest at 6% per annum from 
the date of petition til] payment shalj be 
paid in each case by the owner of the 
vehicle in question. 


13. Accordingly, M. F. As. 722, 723 and 
724 of 1979 are partly allowed and 
M. F. A. 1039 of 1979 is hereby dismiss- 
ed, No costs in these appeals. 

14, At this stage, the learned counsel 
for the owner of the vehicle in question 
in M. F. As. 722, 723 and 724 of 1979 
sought for leave for appeal to the 
Supreme Court of India. As there is no 
substantial question of law of general 
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importance involved in these cases ex- 
cept the interpretation of the policy, we 
refuse the leave so sought. 


Appeals partly allowed. 
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Doddappa Maritammappa Basaput and 
another, Petitioners v. Erappa Mudak- 
appa Navalli and others, Respondents. 

Civil Revn. Petn. 1122 of 1981, 
18-9-1981. 


Civil P. C. (5 of 1908), O. 22, R. 19A {as 
inserted in 1976) — Limitation for filing 
application to bring legal representatives 
on record —- Commences from date of 
death of deceased — R. 10A has not the 
effect of ‘postponing commencement to 
date when court is informed about it by 
the pleader. (Limitation Act (1963), Arti- 
cle 120). 


There is nothing in R. 10A of O. 22 of 
the Code, which enables the court to hold 
that the limitation to file an application 
to bring the legal representatives of the 
deceased party on record commences 
from the date of informing the court 
about the death of the party by the coun- 
sel representing the said party or to hold 
that the plaintiff, or the appellant, or the 
petitioner, as the case may be, who is re- 
quired to make an application to bring 
the legal representatives of the deceased 
party on record within the period pre- 
seribed under law, is relieved of the bur- 


D/- 


-den to explain the delay in making such 


application. The starting point of limita- 
tion for filing an application to bring the 
legal representatives of the deceased 
party on record is the date of the death 
of the party to the proceeding as pro- 
vided in Art. 120 of the Limitation Aci, 
1963. (Para 4) 

Suresh S. Joshi, for Petitioners; Shiva- 
raj Patil, for Respondent No. 1. 


ORDER:— At the stage of admission, 
the respondents are notified. Accordingly, 
the ist respondent has put in appearance 
through a counsel, Hence the matter is 
heard on merits, 

2 This civil revision petition is di- 
rected against the order dt, 4-2-1981 pass- 
ed on IAs. 4, 5 and 6 by the learned 2nd 
Additional Munsiff, Hubli, in Original 
Suit No, 25 of 1976 allowing the applica- 
tions, LA. No. 4 is an application filed by 
the plaintiff under O. 22, R. 4 of the 
a ee ee 
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Code of Civil Procedure (hereinafter re- 
ferred to as ‘the Code’), to bring the legal 
representatives of the deceased Ist de- 
fendant on record. LA. No. 5 is an appli- 
cation u/s. 5 of the Limitation Act for 
condonation’ of delay in filing the L. R. 
application. LA. 6 is an application under 
O. 22, R. 9 of the Code, for setting aside 
the abatement. As per Exhibit D—an ex- 
tract from the death register, the first 
defendant died on 18-11-1977. The afore- 
Said application came to be filed on 3-7- 
~ 1980. A memo about the death of the Ist 
defendant was filed by the counsel re- 
presenting the 1st defendant on 26-6-1980. 
The parties have adduced evidence on 
these applications. 


3. The learned trial Junge was of the 
view that the memo under O. 22, R. 10A 
of the Code, was filed by the counsel for 
the first defendant, on 26-6-1980; that 
the counsel for the lst defendant himself 
was not aware of the death of the ist de- 
fendant; that it was the duty of the coun- 
Sel appearing for the deceased ist defen- 
dant to intimate the court about the death 
of the Ist defendant, Accordingly, it has 
been held by the trial court that under 
these circumstances, the defendants can- 
not be permitted to resist the applications 
having regard to the provisions contained 
in O. 22, R. 10A of the Code and it has 
accordingly allowed the applications. 


4. It appears to me that the learned 
Munsiff has not correctly and properly 
understood the scope of R. 10A of O. 22 of 
the Code, he has misdirected himself in 
over-emphasising the importance of the 
said Rule. R. 10A of O. 22 of the Code 
came to be inserted by the Code of Civil 
Procedure (Amendment) Act, 1976 (Cen- 
tral Act No. 104 of 1976). The Law Com- 
mission, while recommending this provi- 
sion in its 54th report, has observed that 
such a provision will, to some extent, re- 
duce the complications that arise by rea- 
son of the plaintiff's ignorance of the 
death of a defendant. By a legal fiction, 
the contract between the pleader and the 
deceased is continued for the purpose 
of enabling the counsel to inform the 
court about the death of the party; as 
otherwise, the contract between the party 
and the pleader comes to an end on the 
death of the party; and he ceases to have 
an authority to act on his behalf. Thus, 
it is clear that the said provision has been 
inserted to enable the pleader to inform 
the court if he comes to know about the 
death of the party represented by him, 
with an object that in a case where the 
plaintiff, or the appellant, or the peti- 
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tioner, as the case may be, is ignorant 61 
the death of the defendant, or the respon- 
dent as the case may be, it will facilitate 
him to make an application to bring the 
legal representatives of the deceased 
party on record and thereby the further 
delay in the progress of the proceeding 
may be avoided. But, there is nothing in 
R. 10A of O. 22 of the Code, which 
enables the court to hold that the limi- 
tation to file an application to bring the 
legal representatives of the . deceased 
party on record commences from the date 
of informing the court about the death 
of the party by the counsel representing 
the said party or to hold that the plain- 
tiff, or the appellant, or the petitioner, as 
the case may be, who is required ta 
make an application to bring the legal 
representatives of the deceased party on 
record within the period prescribed un- 
der law, is relieved of the burden to ex- 
plain the delay in. making such applica- 
tion. The starting point of limitation for 
filing an application to bring the legal 
representatives of the deceased party on 
record is the date of the death of the 
party to the proceeding (vide Art. 120 of 
the Limitation Act, 1963). The suit or the 
appeal or the petition as the case may 
be, abates on the expiry of 90 days from 
the date of the death of the party to the 
preceeding if no application to bring the 
legal representatives on record is made 
within that period. As per Art. 120 of 
the Limitation Act, within 60 days from 
the date of abatement, an application to 
set aside an abatement under O. 22, R. 9 
of the Code, is required to be made. In 
the case of delay in filing the applications, 
the party is required to prove sufficient 
cause for not making the applications in 
time. As such, irrespective of the intima- 
tion given to the court by the counsel 
about the death of the party, whom h®& 
represented, the plaintiff or the appellant 
or the petitioner as the case may be. is 
required to show sufficient cause for the 
delay in filing the applications. Thus, thé 
trial Court, by placing wrong interpre- 
tation on R. 10A of O. 22 of the Code, 
which has affected the decision in the case, 
has committed an illegality in the exer- 
cise of its jurisdiction. The learned Mun- 
siff is not correct in holding that having 
regard to the provisions contained in 
R. 10A of O. 22 of the Code and the memo 
filed by the counsel for the deceased-I'st 
defendant on 26-6-1980 it is not open for 
the defendants to resist the applications. 
The court was required to find out whe- 
ther sufficient cause had been shown 
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for the delay in making the applications 
which it had failed to do. Consequently, 
the order under revision is vitiated and 
the same cannot be sustained, 


5. Accordingly this Civil Revn. Petn. is 
allowed. The order dt. 4-2-1981 passed by 
the learned II Additional Munsiff, Hubli, 
is set aside and LAs, 4, 5 and 6 are re- 
mitted to the trial court with a direction 
fo decide the same afresh in accordance 
with law and in the light of the observa- 
tions made in this order. 


Revision allowed. 
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D. M. CHANDRASHEKHAR, C. J, 
AND N. VENKATACHALA, J. 


Selection Committee for Admission to 
Govt. Medical Colleges and Govt. seats 
in Private Medical Colleges, Bangalore, 
Appellant v. Kum. K. Vidya Rajagopal, 
Respondent, 


Writ Appeal No. 1600 of 1981, 
12-11-1981.* 


Karnataka Medical Colleges (Selection 
for Admission) Rules (1981), Rr. 10 and 
16 — Powers of Selection Committee to 
decide whether candidate belongs to 
backward class — Not excessive, ungui- 
ded or arbitrary — Candidate must he 
given opportunity to substantiate his 
claim. W. P, No. 15949 of 1981, D/- 
16-9-1981 (Kant) Partly Reversed, (Con- 
stitution of India, Arts, 14, 15 (4), 226, 
340). 


In the face of the express provisions 
of R. 10 (2) (e) it cannot be said that the 
Selection Committee has no power to 
ascertain the caste or community of the 
candidate at the interview and to decide 
at such interview whether to accept or 
to reject the claim of an applicant that 
he belongs to a particular category of 
Backward Class. R. 16 of the Rules is 
an enabling provision which empowers 
the Selection Committee to make a ref- 
erence, if it considers necessary, to 
authorities like the Deputy Commis- 
sioner, the Superintendent of Police and 
Officers of the Social Welfare Depart- 
ment whose opinion, though entitled to 


PAgainst judgment of Chandrakantaraj 
Urs J. in W. P. No, 15949 of 1981, D/- 
’ 16-9-1981. - 
LY/B7./G95/81/JDD/DVT 
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due consideration, is not binding on the 
Selection Committee, Even if such re- 
ference is made, it is the Selection Com- 
mittee and that Committee alone which 
should decide whether or not an appli- 
cant belongs to any category of Back- 
word Classes as claimed by him. Even 
ig R. 10 (2) (e) be construed as confer- 
ring power on the Selection Committee 
to decide whether or not an applicant 
belongs to any particular category of 
Backward. Classes, it is not liable to be 
struck down as suffering from the vice of 
excessive, unguided and arbitrary dele- 
gation of power. If the authority entrus- 
ted with such power to decide, acts 
arbitrarily or does not provide reason- 
able opportunity to an applicant to sub- 
stantiate his claim to belong to a parti- 
cular category of Backward Classes, 
what will be struck down, will be such 
decision and not the conferment of such 
power to decide. (Paras 15, 16 and 17) 


In the instant case the candidate had 
specifically averred that when the Chair- 
man of the Selection Committee asked 
her as to the caste to which she belong- 
ed, she mentioned the name of her 
caste, that he told her that Salia Com- 
munity was not a backward Caste, that 
she tried to point out the original certi- 
ficate issued to her for the purpose of 
her application to another College and 
tried to explain to him that there was 
only one Malayalam speaking commu- 
nity, viz, Challiya in Mangalore, but 
the Chairman indicated that he could 
not accept that she belonged to a Back- 
ward Caste. 


Held that when the candidate had 
claimed at the interview by the Selec- 
tion Committee that she belonged to 
Challiyan or Challiya caste, the Selec- 
tion Committee should have given her a 
reasonable opportunity to substantiate 
her claim. As the Selection Committee 
did not do so, quashing of the decision 
of the Selection Committee and direc- 
ting it to give her a reasonable oppor- ` 
tunity to substantiate her claim would 
be justified. W. P. No. 15949 of 1981, 
dt. 16-9-1981 (Kant) Partly Reversed 

(Paras 17, 19, 21) 


Cases Referred : Chronological Paras 


AIR 1981 Kant 40: (1981) 2 Kant LJ 204 
| 5, 11, 12, 13, 18 
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V. C. Bramharayappa, Govt. Advo- 
cate, for Appellant. K. R. D. Karanth, 
for Respondent. 


D. M. CHANDRASHEKHAR, C. J.:— 
This is an appeal from the order of 
Chandrakantaraj Urs, J., allowing Writ 
Petition No. 15949 of 1981, The respon- 
dent therein, the Selection Committee 
for admission to Government Medical 
Colleges and Government Seats in Pri- 
vate Medical Colleges (hereinafter re- 
ferred to as ‘the Selection Committee), 
has preferred this appeal. The peti- 
tioner in the writ petition will herein- 
after be referred to as the petitioner. 


2. The petitioner had passed the Pre- 
University Examination securing 81.33 
per cent marks in Physics, Chemistry 
_and Biology and had applied for admis- 
sion to any of the Medical Colleges in the 
State for the academic year 1981-82. In 
her application, she had claimed to þe- 
long to a Backward Caste. The caste, as 
stated in her application, was  ‘Salia’. 
She was interviewed on 29-7-1981 by the 
Selection Committee which took the 
view that Salia caste was not a Back- 
ward Caste according to the Government 
Order dated 1-5-1979 specifying Back- 
ward Classes and providing reservation 
for them under Arts, 15 (4) and 16 (4) 
of the Constitution of India (hereinafter 
referred to as ‘the Backward Classes 
G. O.”)}. She presented the writ petition 
(out of which this appeal has arisen) 
praying for issue of a writ in the nature 
of ‘mandamus directing the Selection 
Committee to select her for admission 
to the First Year M. B, B. S. in any of 
the Government Medical Colleges or for 
a Government seat in any of the Pri- 
vate Medical Colleges. 


3. In her petition, the petitioner 
had averred, inter alia, thus: She is the 
daughter of an officer in the Army who 
died while in service. She belonged to 
‘Challiya’ caste which is a Community 
of Malayali weavers residing in Mangalore 
City. She had made an application to 
the Tahsildar for issue of a certificate 
that she pelonged to a Backward Caste. 
Therein she had stated her caste as 
‘Sali? though she really intended to 
state her caste as ‘Challiya’. In the cer- 
tificate issued by the Tahsildar, he had 
simply stated that she belonged to a 
Backward Caste. Subsequently, in her 
application for admission to the Dental 
College she had similarly stated her 
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caste as ‘Salia’. The Clerk in-charge of 
the admission to Dental Colleges, pointed 
out that the name of her caste should 
be spell as ‘Challiya’ as described in the 
Backward Classes G, O. She according- 
ly correcied the name of her caste in 
the application form for ‘admission to 
the Dental College. In the Backward 
Caste certificate issued by the Tahsildar 
and annexed to her application for admis- 
sion to the Dental College, the name of 
her caste had been correctly stated as 
Challiya. When she appeared for inter- 
view before the Selection Committee on 
29-7-1981, the Chairman thereof asked 
her as to which caste she belonged. She 
stated the name of her caste as Challiya. 
He said that Salia caste was not a Back- 
ward caste according to the Backward 
Classes G. O. She tried to explain that 
she hailed from the Malayalam speaking 
community in Mangalore, namely, 
Challiya. She also showed the original 
of the certificate which she obtained for 
being annexed to her application for 
admission to the Dental College. How- 
ever, the Chairman indicated that he 
could not accept her claim that she þe- 
longed to a Backward caste. She was 
not selected for admission to any of the 
Medical Colleges. She had secured more 
marks than the last candidate selected 
for admission to those Colleges in the 
category of Backward Castes. 

4, In the statement of objections 
presented on behalf of the Selection 
Committee, it was stated, inter alia, thus: 


The burden of establishing the peti- 
tioner’s claim that she belonged to a 
Backward Caste as specified in the 


Backward Classes G. O., was on her and 
she did not discharge that burden. Her 
averment that she really intended to 
describe the caste to which she belonged 
as ‘Challiya’, could not be accepted, In 
her application, she had stated her caste 
as Salia. If she wanted to rely upon 
the certificate said to have been issued 
by the Tahsildar on 22-7-1981, she 
should have placed it before the Selec- 
tion Committee at the time of her inler- 
view on 29-7-1981. However, she did 
not do so. It was only in her letter 
dated 2-8-1981 addressed to the Chair- 
man of the Selection Committee that 
she adverted to the Backward caste cer- 
tificate said to have been issued by the 
Tahsildar on 22-7-1981. The Selection 
Committee had taken a decision on 29-7- 
1981 to reject her claim that she belonged 
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to Backward Caste. It was neither 
permissible nor possible for the Selec- 
tion Committee to reopen matters on 
which decisions had already been taken; 
otherwise it would not be possible for 
the Selection Committee to complete the 
selection within the short period. Fol- 
lowing the procedure prescribed under 
R. 10 of the Karnataka Medical Colleges 
(Selection for Admission) Rules, 1981 
(hereinafter referred to as the Rules), 
the Selection Committee verified the 
particulars furnished by her and came 
to the conclusion that she did not esta- 
blish that she belonged to any of the 
Backward Castes specified in the Back- 
ward Classes G. O., even though an 
opportunity was given to her in the in- 
terview held on 29-7-1981 to establish 
her claim, If she desired to avail of the 
benefit of reservation, she should have 
established her claim before the Selec- 
tion Committee at the time of the inter- 
view. Therefore, the rejection of her 
application by the Selection Committee 
was just and proper. 


9. The learned single Judge referred 
to our decision in State of Karnataka v. 
M. P. Shylaja 1981 (2) Kant LJ 204: 
(AIR 1982 Kant 40) and construed that 
decision as having disapproved the prac- 
tice of the Selection Committee  ascer- 
taining the caste or community of a can- 
didate at the time of the interview and 
deciding the question of caste or commu- 
nity solely on the basis of the interview. 
The learned single Judge observed: 


“In my view, the ascertainment 
the Selection Committee is controlled by 
the power vested in it both under R. 10 
which in turn is controlled by Rule 16 
of the Rules, R. 16 of the Rules speci- 
fically states that on verification of in- 
formation furnished in applications of 
certain categories, applications of candi- 
dates belonging to Scheduled Castes, 
Scheduled Tribes and Backward Classes 
shall be got verified, if necessary, by 
reference to the appropriate authorities 
like Deputy Commissioner, Superinten- 
dent of Police, Officers of Social Weal- 
fare Department etc. In other words, 
the purpose of the Rule appears to be 
that the Selection Committee shall not 
be the sole arbiter of the doubt, if any, 
as to the caste or community of candi- 
dates. If that is so understood, then the 
petitioners effort to produce additional 
material before the Selection Committee 
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by writing the letter on Ist Aug. 1981, 
which admittedly has been recelved by 
the Selection Committee before the 4th 
Aug. 1981, is clearly indicative of the fact 
that the Selection Committee had made 
up its mind on the 29th July, 1981 itself 
and was not prepared to give an oppor- 
tunity to the candidate to substantiate 
her claim that she belongs to Chaliya 
community as claimed by her.” 


6. Repelling the contention advanced 
on behalf of the Selection Committee 
that the Selection Committee had wide 
powers to treat the interview itself as 
the enquiry, the learned single Judge 
observed as follows: 


“I do not think I should accede to that 
argument, If that is acceded to, then 
the whole of R. 16 of the Rules becomes 
redundant, Even otherwise, such ungui- 
ded powers read into R. 10 (2) (e) of the 
Rules, would result in that Rule being 
struck down as suffering from the vice 
of excessive, unguided and arbitrary 
delegation of power,” 
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T. The learned single Judge held that 
the Selection Committee was in error in 
arbitrarily rejecting the claim of the 
petitioner that she belonged to Challiya 
caste merely because it had been spelt 
differently in her application. He quash- 
ed the decision of the Selection Com- 
mittee rejecting the petitioner’s claim 
that she belonged to Challiya caste and 
directed the Selection Committee to give 
her an opportunity to establish such 
claim and in case her claim was accep- 
ted, to consider her case, on the basis 
of the marks obtained by her, for selec- 
tion in the category of seats reserved for 
Backward Castes, | 


°8 The learned Additional Govern- 
ment Advocate who appeared for the 
Selection Committee in this appeal, did 
not dispute that Challiyan is one of the 
Backward Castes as specified in the 
Backward Classes G, O. In Annexure-I 
thereto in Category-B — Backward 
Castes, Item No. 25 reads; 

“(a) Chaliyan, 

(b) Teruvan and 

(c) Challiya”, 

9. In List I of statement 5 in Vol. I 
of the Report of the Karnataka Back- 
ward Class Commission, 1975, the tradi- 
tional occupation of the above caste is - 
stated as cotton weaving (Malayali), 
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40. The real question that arises in 
this appeal is whether the Selection 
Committee afforded a reasonable oppor- 
tunity to the petitioner to establish her 
claim that she belonged to Challiya 
Caste. 


11. The learned Additional Govern- 
ment Advocate questioned the correct- 
ness of the view of the learned single 
Judge that the Selection Committee 
should necessarily resort to the proce- 
dure prescribed in R. 16 of the Rules to 
reject the claim of an applicant that he 
belongs to any of the categories of 
Backward Classes, The learned Addi- 
tional Government Advocate argued that 
the learned single Judge overlooked that 
the interview by the Selection Commit- 
tee, itself, constitutes an opportunity to 
an applicant to establish his claim to 
belong to a Backward Class. The learned 
Additional Government Advocate main- 
tained that the learned single Judge’s 
reading of the decision in Shylaja’s case 
(AIR 1982 Kant 40) (supra), was not 
correct, 


12. In our opinion, the learned Addi- 
tional Government Advocate is right in 
his submission that the following gbser- 
vations of the learned single Judge do 
not represent a correct reading of the 


decision in Shylaja’s case (AIR 1982 
Kant 40) (supra): 
“The Division Bench of this Court 


after setting out the facts of that case 
clearly disapproved the practice of the 
Selection Committee about ascertaining 
the caste or community of the candidate 
as the case may be at the interview and 
solely on a finding recorded at the inter- 
view rejecting the candidate’s claim for 
a special treatment available to the 
candidate for reserved seats ...........” 
13. In Shylaja’s case, when the 
applicant for admission to Medical Colle- 
ges, appeared before the Selection Com- 
mittee, it (that Committee) put certain 
questions to her to verify whether she 
belonged to Bastha or Bestar caste. She 
gave certain reply. All that we held in 
that case, was that there should have 
been a more satisfactory enquiry by the 
Selection Committee before rejecting the 
certificate produced by her regarding 
the caste or community to which she 
belonged and that she should have a 
fuller opportunity to establish her claim. 
We did not lay down in Shylaja’s case 
that the enquiry regarding the truth of 
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an applicant’s claim to belong to a par- 
ticular category of Backward Class, can- 
not be done at the interview by the 
Selection Committee, Nor did we lay 
down that the Selection Committee is 
not the sole arbiter of such question, 
Much less did we hold that whenever 
such dispute arises, the Selection Com- 
mittee should refer such dispute to the 
Deputy Commissioner, the Superinten- 
dent of Police or the Officers of the 
Social Welfare Department, 

l4. Sub-rule (2) of R. 10 of the Rules 
reads : 


(2) The Selection Committee shall— 


(a) call for interview such number of 
the applicants required to select the re- 
quired number on date, time and place 
as it may be determine 


(b) interview the applicants referred 
to in Cl. (a) for verifying the particu- 
lars furnished by the applicants or to 
obtain any clarifications which the 
Selection Committee may need, 


(c) have power to make such enquiry 
as it deems fit to verify the particulars, 
furnished by the applicant, 


(d) have power to reject any appli- 
cation for reasons to be recorded in 
writing, 

(e) The interview shall be construed 
to be an opportunity given to applicants 
of being heard in case of rejection of 
applications, 

15. It is seen from the above sub- 
rule that it confers power on the Selec- 
tion Committee to verify the particulars 
furnished by applicants, to make such 
enquiry as it deems fit to verify such 
particulars and to reject any application! 
for reasons to be recorded in writing. 
Cl, (e) of that sub-rule expressly 
declares that the interview shall be 
construed as an opportunity given to 
applicants of being heard in case of re- 
jection of applications. In the face of 
these express provisions, how can it be 
said that the Selection Committee has 
no power to ascertain the caste or com- 
munity of the candidate at the interview 
and to decide at such interview whether 
to accept or to reject the claim of an 
applicant that he belongs to a particular] 
eategory of Backward Class? 

16. Rule 16 of the Rules is an enab- 
ling provision which empowers the Se- 
lection Committee to make a reference, 
if it considers necessary, . to authorities 
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like the Deputy Commissioner, _ the 
Superintendent of Police and Officers 


of the Social Welfare Department whose 
opinion, though entitled to due conside- 
ration, is not binding on the Selection 
Committee. Even if such reference 1s 
made, it is the Selection Committee and 
that Committee alone which should 
decide whether or not an applicant be- 
Jongs to any category of Backward 
Classes as claimed by him. We are 
wholly unable to agree with the view of 
the learned single Judge that the Selec- 
tion Committee is not the sole arbiter of 
the question as to whether an applicant 
belongs to any particular category of 
Backward Classes. Nor can we agree 
with the view of the learned single 
Judge that if R, 10 is held to confer on 
the Selection Committee the power to 
decide such question, R. 16 would 
become redundant. As seen earlier, 
R. 16 merely enables the Selection Com- 
mittee to take the assistance of authori- 
ties like the Deputy Commissioner with- 
out abdicating its ultimate power fo 
decide such question, 


17. We are unable to 
R. 10 (2) (e), if construed as conferring 
power on the Selection Committee to 
decide whether or not an applicant be- 
longs to any particular category of 
Backward Classes, is liable to be struck 
down as suffering from the vice of ex- 
cessive, unguided and arbitrary delega- 
ition of power. Some authority or the 
other has to be conferred the ultimate 
lpower to decide such question, Such 
conferment of power does not amount to 
excessive or arbitrary delegation of 
power, If the authority entrusted with 
jsuch power to decide, acts arbitrarily or 
does not provide reasonable opportunity 
to an applicant to substantiate his claim 
to belong to a particular category of 
Backward Classes, what will be struck 
down, will be such decision and not the 
conferment of such power to decide. 

18. As held by us in Shylaja’s case, 
(AIR 1982 Kant 40), before rejecting the 
claim of an applicant that he belongs to 
a particular category of Backward Clas- 
ses, there should be a satisfactory enqui- 
ry in which such applicant is given full 
-opportunity to establish his claim, 

19. In the present case, the petitioner 
had specifically averred in para-9 of the 
writ petition that when the Chairman of 
the Selection Committee asked her as 
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to the caste to which she belonged, she 
mentioned the name of her caste, that he 
told her that Salia Community was not 
a Backward Caste, that she tried to. point 
out the original certificate issued to her 
for the purpose of her application to the 
Dental College and tried to explain to 
him that there was only one Malayalam, 
speaking community, viz., Challiya in 
Mangalore, but the Chairman indicated 
that ‘he could not accept that she belon- 
ged to a Backward Caste, 


20. In the statement of objections 
filed on behalf of the Selection Com- 
mittee, all that was said in traversal of 
the above averments, was that the peti- 
tioner did not produce at the interview 
the certificate said to have been issued 
by the Tahsildar on 22-7-1981. There 
was no specific denial of her averments 
that in reply to the question put by the 
Chairman of the Selection Committee 
she mentioned the name of her commu- 
nity (which obviously, must have been 
Challiyan) and tried to explain that in 
Mangalore there was only one Malaya- 
lam speaking community, i.e., Challiyan. 


21, When the petitioner claimed at 
the interview by the Selection Commit- 
tee that she belonged to Challiyan or 
Challiya caste, the Selection Committee 
should have given her a reasonable 
opportunity to substantiate her claim. 
As the Selection Committee did not do 
so, the learned single Judge was justi- 
fied in quashing of the decision of the 
Selection Committee and directing ig¢ to 
give her a reasonable opportunity to sub- 
stantiate her claim and if her claim is 
accepted, to consider her case on the 
basis of her marks, for a seat among the 
seats reserved for Backward Castes, 


22. In the event of the petitioners 
claim being accepted by the Selection 
Committee and her being selected, there 
will be no difficulty in admitting her to 
the I Year Class of the M. B. B. S, 
Course in one of the Medical Colleges, 
because we were informed by the learn- 
ed Counsel for the writ petitioner (the 
respondent herein) on 22-10-1981 that 
there was one vacancy in the category 
of seats reserved for Backward Classes 
in the I Year Class of one of the Medi- 
cal Colleges and we made an interim 
order on that day directing the Selee- 
tion Committee to keep that seat vacant 
so that the petitioner may be accommo- 


` 
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dated in the event of this appeal being 
dismissed. 


23. In the result, we dismiss this 
appeal, though we have disagreed with 
a part of the reasoning of the learned 
single Judge, 


24. In this appeal, we direct 
parties to bear their own costs. 


the 


Appeal dismissed, 
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K. JAGANNATHA SHETTY AND 
P. A. KULKARNI, JJ. 


T. M, Channabasamma, dead by L.Rs. 
and others, Appellants v. T. M. Rudriah, 
dead by L.Rs, and others, Respondents. 


First Appeals Nos, 4 and 69 of 1975, 


D/- 28-8-1981. 


(A) Hindu Succession Act - (30 of 
1956), Ss, 4 and 3 (1) — Succession to 
property of deceased — Definition of 
word ‘agnate’ in Mysore Act 10 of 1933 
4s inconsistent with that under 1956 Act 
— Hence jt must be ignored in deter- 
mining question of succession. (Mysore 
Hindu Law Women’s Right to Property 
Act (10 cf 1933), S. 3 (1) (a)). 


The definition of the word “agnate” 
under S, 3 (1) (a) of the Mysore Hindu 
Law Women’s Right to Property Act X 


of 1933 is an artificial definition, It no 
doubt includes a female related to an 
agnate by marriage. This is quite dif- 


ferent from the definition under the 
Hindu Succession Act whereunder it is 
defined to mean “a person is said to be 
agnate if the two are related by blood 
or by adoption wholly through males”. 
If the word “agnate’ defined under the 
Mysore Act is read into the provisions 
of the Hindu Succession Act, Channa- 
basamma appellant-defendant will have 
to be preferred to Rudraiya respondent- 
plaintiff in the matter of Succession to 
the estate of the deceased, But it would 
be impermissible to import a definition 
from one Act to interpret the provisions 
of another Act when the Legislature has 
defined the same word under both the 
enactments. The word “agnate” defined 
under S. 8 (1) (a) of the Mysore Act is 
only an aid to construe S, 4 thereof. 
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Similar is the purpose of the definition 
of “agnate” in S. 3 (1) of the Hindu Suc- 
cession Act. It is therefore, not possible 
to ignore the definition of “agnate” 
under the Hindu Succession Act and rely 
upon its definition under the Mysore 
Act X of 1933, That would be contrary 
to the canons of construction. (Para 17) 


(B) Succession Act (39 of 1925), Ss. Sl. 
and 63 — Will — Suspicious circum- 
stances — IlJustrative case, 


C was a relative of H and propounder 
of H's will. Under the alieged will of 
H, the enlire property was bequeathed 
to C. C made her own will only twelve 
days after the death of H and therein 
stated that she was the nearest heir of 
H and entitled te all his properties but 
did not make any reference whatsoever 
to the will of H, Held thai non-mention 
of H’s will was a pointer that H’s will 


was not genuine. AIR 32937 PC io! 
Relied on. (Para 23) 
Cases Referred: Chronological Paras 
AIR 1969 SC 443 22 


AIR 1937 PC 101: 1937 AN LJ 462 23 


S. G. Sundaraswamy and B. K. Rama- 
chandra Rao, for Appellants: S. V. Kri- 
shna Murthy, B. K. Ramachandra Rao, 
B. M. Krishna Bhat, M. Rama Bhat and 
Kadidala Manjappa, for Respondents, 


JAGANNATHA SHETTY. J.:— 


R.A.F. No. 4 of 1973; 

This appeal by the defendants has 
been preferred against the judgment and 
decree dt. Aug. 14, 1972 of the Civil 
: o Chitradurga in O, S, No. 25 of 


2. The facts so far as relevant may 
briefly be stated as follows: To’ 


Channabasamma — defendant-1 and 
Rudraiya — the plaintiff — were rival 
claimants to plaint A and B Schedule 
properties left behind by one Halaswami, 
Each claimed to be the nearest agnatic 
heir of the deceased to the exclusion of 
the other, 


3. To appreciate the controversy in-: 
volved in this appeal, it will be useful 
to have before us the pedigree table 
which is as follows :— 
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T. M. (YAJAMAN) MURIGAPPA 
(tst Wife) (2nd Wife) 
| 1 
TT TI 
i | | | 
i Siddappa Veerappa Gurupadappa Marugendrappa Thirukappa 
Dadian Ae (Dead tong aO) (Dead long ago) (Dead long ago) (Dead long ago) a tong ago) 
1e n 
Gurushanthappa 11-11-1929) 
(Dead long ago) 
| : 
haraiy Panchaksharalya Onkarappa Namasivayappa 
Send long car (Dead long ago) (Died on 30-8-1981) (Died on 11-10-1929) 
(Basalingamma) (Channabasamma-Ilst 
T, M. Siddaradhya Rajashekeraiya (Died on 14-1-1945) Deft. died on 
(P. W. 1) 24-9-1975) 
Halaswamy i 
(Died on 6.12.1959) 
i I I 
Gangamma (Dead) Rudraiya Basalingappa ` 
(Daughter : Basalingamma (Plaintiff) (Died long ago) 
Married to Onkaraiya) (Died on 5 Nepal: 
i { 
Nanjundaiya Sivanandaiya 


It will be observed therefrom that one 
T. M. Murigappa the common ancestor 
of the propositus had by his second wife 
three sons, namely (1) Gurupadappa, (2) 
Murugendrappa and (3) Thirukappa. 
Gurupadappa had no issues, while Muru- 
gendrappa had two sons, namely (1) 
Onkarappa and (2) Namasivayappa. The 
third son had also two sons namely (1) 
Rudraiya — the plaintiff and (2) Basa- 
lingappa. He had also a daughter called 
Gangamma whose daughter Basalin- 
gamma was married to Onkarappa and 
Halaswamy was the only son of Onkar- 
appa and Basalingamma. He remained 
unmarried, 


Namasivayappa died issueless on Oct, 
11, 1929 leaving behind him his widow 
Channabasamma — the lst defendant; 
Onkarappa died on Aug. 30, 1931 leaving 
behind his widow — Basalingamma, and 
son — Halaswami. Basalingamma died 
on Jan, 14, 1945 and Halaswami died 
issueless on Dec. 6, 1959, leaving behind 
the suit schs. A and B properties, 


4, After the death of Halaswami, 
Channabasamma claiming to be the legal 
heir, executed a Will on Dee. 17, 1959 
bequeathing most of the suit properties 
to the children of her step-sister and 
some to charities. She also alienated 
some properties to defendants 2 to 20. 


She died issueless on Sept. 24, 1975 at 
a ripe age of 70. 
5. On Dec. 29, 1959, the plaintiff 


issued a registered lawyer’s notice to 


Channabasamma alleging that he was 
the nearest heir entitled to succeed to 
all the properties left behind by Hala- 
swami and calling upon her to deliver 
to him the possession thereof, On Jan. 
6, 1960, the lawyers of Channabasamma 
issued a reply thereto denying the plain- 
tiffs right to succeed to the properties 
of Halaswami and asserting to the con- 
trary that she was the nearest heir. In 
that notice it was alleged that Hala- 
swami had bequeathed all his proper- 
ties to Channabasamma by his testament 
dt. Oct. 19, 1959. 

6. The plaintiff while denying the 
right of Channabasamma to succeed to 
the properties of Halaswami and also 
characterising the Will set up by her as 
an outright and rank forgery, instituted 
a suit for declaration of his right and 
title to and recovery of possession of 
the suit properties. He also claimed past 
mesne profits estimated at Rupees 


. 5,400/- from the date of death of Halas- 


swaim up to the date of alienations to 
different defendants. He has challenged 


those alienations, as fraudulent and 
without authority of law. 
7, Channabasamma resisted the suit 


contending inter alia: 

That she was the nearest heir to Hala- 
swami entitled to succeed to the proper- 
ties left behind him as per the provi- 
sions of the Mysore Hindu Law Women’s 
Right to Property Act, 1933 (Act No. X 
of 1933) read with the Hindu Succession 
Act, 1956 (Central Act 30 of 1956). She 
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was residing with Halaswami in the same 
house for several years prior to his death, 
she attended on him during his life 
time and after his death, it was she who 
performed all the obsequies, Halaswami 
had execuied a Will on October 19, 1959 
(Ext. D-11) bequathing all the suit pro- 
perties in her favour and after his death 
she got the katha of those properties 
transferred in her name, He executed 
the will while he was in a sound dis- 
posing state of mind. That Will was left 
in the custody of one Arkachary Rudra- 
pa who after the death of Walaswami, 
handed it over to her and thereafter 
she herself executed a Will on Decem- 
ber 17, 1959 (Ext. P-30) bequeathing 
those properties to her near and dear 
relatives and charities. 


She has admitted the  alienations 
made by her in favour of the defendants, 
but she asserted that those  alienations 
were found necessary to clear the debts 
left behind by Halaswami; to discharge 
the tax arrears; to meet his obsequies; 
and to effect repairs to her house which 
was in a dilapidated condition 


The other defendants also filed writ- 
ten statements more or less raising the 
same contentions as those taken by 
Channnabasamma. Tt is therefore not 
necessary to refer to them in detail. 


8. Upon these pleadings, the trial 
Court framed the following main issues: 

1. Does the plaintiff prove that he is 
the nearest agnatic relation of Hala- 
swamj and is entitled to succeed to his 
estate? 


2. Does defendant No. 1 prove that 
the ‘alleged Will dt. 19-10-1959 is genuine 
and was executed by Halaswami and 
that he was then in a sound and dispos- 
ing state of mind? 


3. Does defendant No. 1 prove that 
she is the nearest legal heir of Hala- 
swami and entitled to succeed as per the 
provisions of Act X of 1933 of the 
Mysore State viz, Hindu Law Women’s 
Right to Property Act and whether the 
provisions of the said Act apply to the 
facts of this case? 


4. Does the plaintiff prove that defen- 
dants 2 to 16 in collusion with defen- 
dant No, 1 have taken the sale . deeds 
from defendant No. 1 as stated in Para- 
11 of the plaint with a view to defraud 
` the plaintiff and help defendant No. 1 
being aware that defendant No, 1, has 
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no right in the properties mentioned in 
these deeds? 
And 


5. Do defendants 2 to 16 prove that 
the alienations referred to in para-11 of 
the plaint are binding on the plaintiff? 

9. In support of the case, the plaintiff 
has given evidence and also produced 
documents marked as Exts. P-1 to P.65., 
He has also examined one more witness. 
The defendants in turn have examined 
18 witnesses including defendants 1 to 
§. The documents produced by them 
have been marked as Exhibits D-1 to 
D-60. 

10. The trial Court upon considering 
the said evidence, held that the Mysore 
Hindu Law Women’s Right to Property 
Act has no application to the case of the 
parties since its provisions are inconsis- 
tent with the provisions of the Hindu 
Succession Act, 1956. By applying the 
provisions of the Hindu Succession Act, 
the Court has ruled that the plaintif was 
the nearest heir entitled to succeed to 
the estate of the deceased Halaswami 
and not Channabasamma. 


On the question relating to the vali- 
dity of the Will (Ext. D-11), the trial 
Court held that it was surrounded by 
grave suspicious circumstances and the 
propounder of the Will has not proved 
its due and valid execution by remov- 
ing the suspicious circumstances by 
cogent and satisfactory evidence, it fur- 
ther held that the evidence of the scribe 
and attestors was artificial. 


On the issue relating to the validity 
of the alienations in favour of defen- 
dants 2 to 16, it was held that they 
were made by Channabasamma without 
a semblance of right with a view to 
defraud the plaintiff. 

With these findings, the trial Court 
decreed the suit in favour of the plain- 
tiff with past and future mesne profits 
as prayed for. 

11, In this appeal, upon the conten- 
tions urged by counsel on both sides, 
the following two principal points arise 
for consideration: 

(1) Whether Channabasamma was 
entitled to succeed to the estate of the 
deceased Halaswamj to the exclusion of 
the plaintiff? 

And 


(2) Whether Channabasamma has 
proved that Halaswami executed the Will 


1982 


(Ext, D-11) bequeathing the suit proper- 
fies in her favour? 

If these questions are answered 
against Channabasamma then there 
would be one incidental’ question for 
further consideration, that is, regarding 
the right to claim the house in her pos- 
session in lieu of her maintenance. 

12. It is not in dispute that if Channa- 
basamma falls within the category of 
‘agnate’ as defined under the Mysore 
Act X of 1933, then she would be the 
legitimate heir to Halaswami, The car- 
dinal question, therefore, is whether 
she was entitled to rely upon the defini- 
tion of ‘agnate’ in the Mysore Act X of 
1933 after the Hindu Succession Act, 
1956 came into force. 


It may be relevant to remember that 
the Hindu Succession Act came into 
force on June 17, 1956 and Halaswami 
died on December 6, 1959. 

13. We will now proceed to examine 
the first question with reference to the 
relevant provisions under both the en- 
actments, 

The Mysore Act X of 1933, 

Section 3 (1) (a). 

‘Agnate’ means a relative connected 
by an unbroken line of male descent 
from a common ancestor, and includes 
a female related to an agnate by mar- 
riage. 

Section 4 provides for the order of 
succession, 

Section 4 (1): 

The succession to a Hindu male dying 
intestate shall, in the first place, vest in 
the members of the family of the pro- 
positus mentioned below, and in the 
following order :— . 

(i) the male issue to the third gene- 
ration; 

(ii) the widow; 

Gii) the daughters; 

XX = XX 

Section 4 (2) : 

On failure of the family of the pro- 
positus, family of the father of the 
propositus mentioned below, and in the 
following order :— 

(i) brothers’ male issue to the second 
generation; 

(ii) sisters; 

(iii) half-sisters, . 


XX RKE 
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Section 4 (3): 

On failure of the family of the father 
of the propositus, the succession shall 
pass to the family of the paternal grand- 
father, and next thereafter to the family 
of the paternal great-grandfather, the 
members of each family ranking among 
themselves in the same relative order as 
the members corresponding to them in 
the family of the father, 

Sections 4 (4), 4 (5) and 4 (6) are 
omitted, 

Section 5 deals with the order of pre- 
ference among the heirs. It provides : 

“Except as otherwise specifically pre- 
vided in the preceding section and in 
Section 12, the order of preference 
among heirs shall be regulated by the 
following rules :— 

Firstly, a nearer line shall exclude 
one more remote, 

Explanation to Rule 1:— The descen- 
dants of the propositus - constitute a 
nearer line than those of the father, the 
descendants of the father a nearer line 
than those of the grandfather, and so 
on, up to a limit of three degrees from 
and exclusive of the common ancestor 
in each case, 

Secondly, within each line limited as 
aforesaid, agnates shall be preferred to 
cognates irrespective of degree. 

Thirdly, among agnates and likewise 
among cognates, heirs nearer in degree 
to the propositus shall exclude those 
more remote; but where the degrees are 
equal, a male shall be preferred to a 
female.” 

(Rest omitted as unnecessary) 


We now move on to the corresponding 
provisions under the Hindu Succession 
Act, 1956, 

Section 3 (1) 3 

‘Agnate’: A person is said to be 
agnate if the two are related by blood 
or adoption wholly through males, 

Section 4: 

(1) Save as otherwise expressly pro- 
vided in this Act,— 

(a) any text, rule, or interpretation 
of Hindu Law or any custom or usage 
as part of that law in force immediately 
before the commencement of this Act, 
shall cease to have effect with respect 
to any matter for which provision is 
made in this Act; 

(b) any other law in force immediate- 
ly before the commencement of this Act 
shall cease to. apply to Hindus in so far 
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as it is inconsistent with any of the given to the provisions of the Hindu 

provisions contained in this Act. Succession Act, we must first of all ex- 

— — Xx amine whether the Hindu Succes- 

i ; sion Act contains provisions cover- 
Section 8: f 

; , ing the rule of succession to the estate 

The property of a male Hindu dying of Halaswamy. Section 8 of this Act 


intestate shall devolve according to the 
provisions of this Chapter :— 


(a) firstly, upon the heirs, being the 
relatives specified in class I of the Sche- 
dule; 


(b) secondly, if there is no heir of 
class I, then upon the heirs, being the 
relatives specified in class II of the Sche- 
dule; 

{c) thirdly, if there is no heir of any 
of the two classes, then upon the agnates 
of the deceased; and 


(d) lastly, if there is no agnate, then 
upon the cognates of the deceased. 


14. Section 4 (1) (a) of the Hindu 
Succession Act supersedes the pre-exist~ 
ing customary usage with respect to 
any matter for which a provision is 
made; and Section 4 (1) (b) thereof 
supersedes all other pre-existing laws in 
so far as they are inconsistent with any 
of the provisions contained in the Hindu 
Succession Act. In other words, all 
antecedent laws to the extent that 
they deal with matters which are incon- 
sistent with the provisions of the Hindu 
Succession Act shall cease to have force 
and effect, - 


15. Mr. Sunderaswamy, learned coun- 
sel for the appellants and Smt. Pramila 
for an intervener, however, urged that 
both the aforesaid enactments were in- 
tended to ameliorate the conditions of 
women and our approach should not 
result in the deprivation of their right 
when particularly the Hindu Succes- 
sion Act was also intended to enlarge 
their existing right and to confer more 
benefits on them. According to them, 
both the enactments are in pari materia 
and “should therefore be construed to- 
gether as one Code and explanatory to 
each other.” Craies on Statute Law, Se- 
venth Edition, Page 134. To effectuate 
the intention of the Legislature, the 
counsel urged that the word “agnate” 
defined under the Mysore Act X of 1933 
should be read into the Hindu Succeés- 
sion Act. 

16. It is true that the Mysore Act X 
of 1933 has not been expressly repealed. 
But in view of the overriding effect 


covers the general rules of succession in 
regard to a male Hindu dying intestate, 
It provides that the property of a male 
Hindu dying intestate shall devolve ac- 
cording to the provisions thereunder, His 
property shall devolve firstly upon the 
heirs specified in Class I of the Schedule; 
and secondly, if there is no heir of Class I 
then upon the heirs in Class II of the 
Schedule; and thirdly, if there is no heir 
of the two Classes, then upon the 
agnates of the deceased; and lastly, if 
there is no agnate, then upon the cognat- 
es of the deceased. Section 9 provides 
orders of, succession among the heirs in 
the schedule. It provides thereunder 
that heirs in Class I are to succeed sim- 
ultaneously; they form, in other words, 
one group of heirs and succeed in a body; 
and heirs mentioned in Class II are ex- 
cluded when their is single heir in Class I. 
He succeeds in preference to all others 
mentioned in Class II. The order of 
succession amongst heirs in Class II of 
the schedule is quite different. The en- 
tire group is divided into 9 entries. 
The heirs mentioned in any one entry 
share equally in view of the provisions 
contained under Section 11. Any heir 
mentioned in the first entry is preferred 
to another heir mentioned in the second 
entry. But when we turn to Sections 
4 and 5 of the Mysore Act X of 1933 
we find that the scheme provided there- 
under is quite different and in fact in- 
consistent with the order of succession 
provided under the Hindu Succession 
Act. Under Sections 4 and 5 of the 
Mysore Act X of 1933 among the heirs, 
the nearer will exclude one more re- 
mote and they shall among themselves 
take in equal shares (per capita) with 
the male issue of the propositus taking 
according to stock (per stirpes), But the 
order of succession provided under Sec- 
tion 9 and the distribution of property 
among heirs in Class I under Sec, 10 of 
the Hindu Succession Act are quite dif- 
ferent. They shall take the prescribed 
shares simultaneously and to the ex- 
clusion of all other heirs. These pro- 
visions are apparently repugnant to 
each other and there appears to be no 
scope at all for the appellants’ counsel 
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to rely upon the provisions of the Mysore 
Act X of 1933 to claim a preferential 
right to succeed fo the properties left 
behind by Halaswami, 


17. The word “agnate" has been de- 
fined under both the aforesaid enact- 
ments, The definition of that word 
under Section 3 (1) (a) of the Mysore 
Act X of 1933 is an artificial definition. 
It no doubt includes a female related to 
an agnate by marriage. This is quite 
different from the definition under the 
Hindu Succession Act whereunder it is 
defined to mean “a person is said to be 
agnate if the two are related by blood 
or by adoption wholly through males”, 
I¢ the word “agnate’ defined under the 
Mysore Act X of 1933 is read into the 
provisions of the Hindu Succession Act, 
Channabasamma will have to be prefer- 
red. But it would be impermissible to 
import a definition from one Act fo in- 
terpret the provisions of another Act 
when the Legislature has defined the 
same word under both the enactments. 
The word “agnate” defined under Sec- 
tion 3 (1) (a) of the Mysore Act X of 
1933 is only an aid to construe Sec. 4 
thereof. Similar is the purpose of the 
definition of “agnate’ in Section 3 (1) 
of the Hindu Succession Act. We can- 
not, therefore, ignore the definition of 
‘senate’ under the Hindu Succession 
Act and rely upon its definition under 
the Mysore Act X of 1933. That would 
be contrary to the canons of construction. 

18. Under the Hindu Succession Act, 
the Shastrie difference between gotraja 
sapindas and bhinna-gotra sapindas has 
been maintained. Agnates have heen 
naturally preferred over the cognates. 
The female relations of the deceased 
have been conferred many rights which 
they never enjoyed before, As daughter 
she now inherits to her father’s estate, 
As widow she inherifs to her husband’s 
estate and as mother she inherits to her 
son’s estate. A daughter, a widow and 
and a mother have been placed on the 
same footing as a son, 


With the overriding effect given under 
Section 4, it sweeps away all the incon- 
sistent provisions under the Mysore Act 
X of 1933 not excluding the definition 
of the word “agnate” thereunder, 


So far as the case of intestate succes- 
sion to a male is concerned, the Act 
provides an entirely new scheme of heirs 
and it is completely an occupied field 
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with no scope for survival of the provi- 
sions of Mysore Act X of 1933. 


19. It was however urged for the ap- 
pellants that the Mysore Act X of 1933 
barring Section 6 has not been expres- 


sly repealed and the intention of the 
Parliament was therefore, to keep it 


alive for the benefit of the women in 
the Karnataka State. The counsel re- 
ferred to us the provisions of the Miscel- 
Ianeous Perscnal Laws (Extension) Act, 
1959 (Act No. 48 of 1959) by which Sec- 
tion 6 of the Mysore Act X of 1933 was 
repealed, 


20. We have examined the purpose of 
repealing Sec, 6 of the Mysore Act X of 
1933, It appears to us that that repeal 
was a necessary consequence of the ex- 
tension of the Hindu Gains of Learning 
Act, 1930 to the State of Karnataka as 
well, The Miscellaneous Personal Laws 
(Extension) Act, 1959 amended S. 2 of 
the Hindu Gains of Learning Act, 1930 
by extending the Act with effect 
from February 1, 1960 throughout the 
territory of India except Jammu and 
Kashmir while simultaneously repealing 
Section 6 of the Mysore Act X of 1933. 
Section 6 of the Mysore Act X of 1933 
is analogous to the provisions of the 
Hindu Gains of Learning Act, 1930 and 
it became redundent and sc was re- 
pealed. No othar inference is possible 
in this context. 


Re ; The Second Question : 


#1. Channabasamma in her written 
statement has averred that Halaswami 
executed the Will on October 19, 1959, 
(Ext, D-11) bequeathing all the proper- 
ties in her favour and it was his last 
testament, The burden -of proof of due 
execution of that Will by Halaswami was 
entirely on Channabasamma being its 
propounder, It was for her to establish 
by cogent evidence that the Will was 
genuine and executed by Halaswami 
when he was in a sound disposing state 
of mind. In proof of due execution of 
the Will she has examined Shivalingappa 
(D. W. 5), Laxmanarao (D. W. 6), Kashi- 
nathiah (D. W. 7) and Bannikodj Rud- 
rappa (D W. 8). We will examine their 
evidence a moment later. 


22. There is another aspect to be 
borne in mind in this context. Although 
the test to be applied in regard to the 
execution of a Will would be the usual 
test of the satisfaction of a prudent mind 
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in such matter, there is yet one impor- 
tant feature which distinguishes the Will 
from other documents. That has been 
explained by the Supreme Court in 
H. Venkatachala Iyengar v, B. N. Thim- 
majamma, AIR 1969 SC 443 at p. 452, 
para 20. Gajendragadkar, J,, as he then 
was, observed : 


“There may, however, be cases in 
which the execution of the will may be 
surrounded by suspicious circumstances, 
The alleged signature of the testator 
may be very shaky and doubtful and 
evidence in support of the propounder’s 
case that the signature in question is 
the signature of the testator may not 
remove the doubt created by the appe- 
arance of the signature; the condition 
of the testator’s mind may appear to ‘be 
very feeble and debilitated; and evi- 
dence adduced may not succeed in re- 
moving the legitimate doubt as to the 
mental capacity of the testator; the dis- 
positions made in the Will may appear 
to be unnatural, improbable or unfair in 
the light of relevant circumstances; or, 
the will may otherwise indicate that the 
said dispositions may not be the result 
of the testator’s free will and mind, In 
such cases he Court would naturally 
expect that all legitimate suspicions 
should be completely removed before 
fhe document is accepted as the 
fast will of the testator. The presence of 
such suspicious circumstances naturally 
tends to make the initial onus very 
heavy; and, unless it is satisfactorily 
discharged, Courts would be reluctant 
to treat the document as the last will 
of the testator.” 


23. It is in the light of these princi~ 
ples, we will first proceed to examine 
whether the execution of the will in the 
present case is surrounded by suspicious 
circumstances. Does the Will appear to 
be on the whole unnatural, improbable 
in the light of relevant circumstances? 
We find that there is one precious piece 
of suspicious circumstance which is 
glaring and staring at Channabasamma. 
It was the omission to articulate the fact 
of execution of Ext. D-11 in her own 
will Ext, P-30. It is not in dispute that 
Channabasamma executed the Will on 
December 17, 1959 (Ext. P-30) bequeath- 
ing most of the properties left behind by 
Halaswami to her step-sister’s children 
and other relatives, The material por- 
tion of the Will reads as follows :— 
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“Iam the nearest heir to the said 
Halaswamj according to law and enti- 
tled to all the immoveable and moveable 
properties of the deceased and I have 
been in enjoyment of all the movable 
and immovable properties which were 
being enjoyed by the said Halaswami. 
As I have no issues and as I am becom- 
ing old, I have decided to give my sche- 
dule properties as mentioned herein- 
below with absolute rights thereto to my 
relatives and charitable institutions, 
under this Will.” 


The said Will was executed by Chan- 
nabasamma on the eleventh day of the 


death of Halaswami when ‘Kailasasa- 
mardhane’ was being performed, There 
is absolutely no mention in that Will 


that she became entitled to the proper- 
ties as a legatee under the Will executed 
by Halaswami. According to her evi- 
dence, she was in possession of Ext. 
D-11 when she executed Ext. P. 30. If 
that is so, it was natural for her to 


state in plain terms that Halaswami 
had executed the Will bequeathing all 
his properties in her favour, and she 


wanted to give those properties to her 
relatives and charitable institutions, The 
fact remains that there was no such re- 
ference in Ext. P-30. She has, however, 
taken pains to explain in her evidence 
that the recitals in Ext, P-30 are suffi- 
cient indication that she has also þe- 
come the owner of the properties by vir- 
tue of the Will of Halaswami. She has 
gone a step further and stated that 
she showed the Will of Halaswami to 
the writer of Ext. P-30 — Mallabady 
Virupakshappa and asked him to write 
it accordingly. To quote from her own 
words : 


“Mallabady Virupakshappa —- writer 
of my will — lives at Kayipet, He is 
also not related to me. He is Jawali 
Lingayat. I asked him to write the Will 
as per the Will of Halaswami, I had 
not got prepared any draft of the Will.” 


In support of this version, Channa- 
basamma has examined two attesting 
witnesses of her Will, viz, Veerappa 


Puttappa Emme (D. W, 12) and Eswarap-. 
pa (D. W. 15). Both these witnesses 
have no doubt corroborated her state- 
ment, D. W, 12 has stated that Chan- 
nabasamma asked the scribe “why have 
you not written about Halaswami’s Will 
in my Wily’. Then the scribe was said 
to have replied has ` already 


that he 
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written that she is “Hakkudaralu” and 
‘Varasudaralu” and that would be a suf- 
ficient indication that she has become 
the owner of the properties under the 
Will of Halaswami. According to the 
scribe ‘“Hakkudaralu” means, whatever 
is got by the Will and “Varasudaralu” 
means, whatever is got by relationship. 
Upon that alleged explanation from the 


scribe, Channabasamma appears to have 
kept quiet. It has been so repeated by 
Eswarappa (D. W. 15). The words 


*Hakkudaralu” and “Varasudaralu” ap- 
pear to have been culled out by those 
witnesses from the following recitals in 
Ext. P-30, 


(Matter in vernacular omitted here—Ed) 


We got this portion translated by our 
official translator and the translated 
version reads thus : 

“J am the nearest heir to the said 
Halaswami according to law and entitl- 
ed to all the movable and immovable 
properties which were being enjoyed by 
the said Halaswami.” 

There is no obscurlty in the language. 
The disjointed Kannada words ‘Hakku- 
daralu” and “Varasudaralu” referred to 
by those witnesses are no doubt used in 
Ext. P-30, but they do not denote the 
alleged twin rights of Channabasamma 
as explained by the witnesses. The re- 
citals in Ext. P-30 indicate that she be- 
came the owner of all the properties 
left behind by Halaswami_ being the 
nearest heir entitled to according to law. 
The evidence aliunde produced in this 
context appears to be an afterthought to 
cover up the deficlency in Ext. P-30. 


Secondly, we have no credible link to 
support the version given by Channa- 
basamma that she has asked the scribe 
to write her Will as per the Will of 
Halaswami, The only proper person to 
lend corroboration to her version would 
be the scribe himself. Unfortunately. 
the scribe Virupakshappa has not been 
examined although he was cited in the 
list of witnesses submitted to the Court 
on November 7, 1966. The records also 
indicate that summons was issued to 
Virupakshappa, but for the reasons 
best known to Channabasamma he was 
not put into the witness box. Ig Virupa- 
kshappa had been examined the expla- 
nation of Channabasamma that she 
showed the Will Ext, D-l1 and asked 
him to write accordingly would have 
been tested. The non-examination of 
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Virupakshappa further strengthens our 
suspicion that Ext, D-11 was not exist- 
ing on December 17, 1959 when Ext. 
P-30 was executed. In this context, it 
would be useful to refer to the follow- 
ing observation of the Privy Council in 
Mt. Biro v. Atma Ram, AIR 1937 
Pc 101 at p 104, in which a 
a Similar omission in a testament was 
commented upon: 


‘In July 1920, she herself made a Will 
which .confirmed the oral gift to Bhagat 
Ram and gave other properties to edu- 
cational institutions. How does she 
describe in it the nature of the estate 
held by her and her power of disposing 
of it? It is significant that she does 
not say that she had received the estate 
under her hushkand’s Will, but merely 
mentions the fact that she was holding 
it ‘in the capacity of heir’ of her hus- 
hand, Now, this description, which is 
usually employed to denote the estate 
which a Hindu widow gets upon her 
husbands’ dying intestate, does not con- 
vey any idea of her having received the 
estate under her husband’s Will. If that 
Will had been the foundation of her 
title, she would have made a prominent 
mention of it in this document, which 
was executed by her in relation to the 
property inherited by her from her hus- 
band,” 


In the instant case, there was not 
much time lag between the death of 
Halaswamj and the execution of Ext. 
P-30 by Channabasamma. She was so 
eager to execute her Will that she could 
not even wait for a day after the “Kaila- 
sasamaradhane’”’ of the deceased. She 
selected the eleventh day of the death 
of Halaswami when not less than one 
thousand people gathered for the said 
ceremony. If there had been a Will of 
Halaswami in her favour, and if it were 
the foundation of her title to the suit 
properties, it would have been fresh 
with grateful memories in her mind and 
she would not have failed to make a 
prominent mention of it in Ext. P-30, 
This significant omission coupled with{ 
the non-examination of the scribe casts 
a cloud of suspicion over her case, 


24. Channabasamma was in the habit 
of seeking legal advise on all matters. 
That has come from her own evidence. 
The recitals in Ext, P-30 also indicate 
that she must have had a legal advice 
for drafting her Will. Every sentence 
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has been meticulously worded and 
marked with perspicuity, The attesting 
clause, in particular, at the end of the 


deed has been written in conformity 
with the legal requirement. Adriotly, it 
could not have been the art of a lay- 


man like that of the scribe. She had a 
host of relatives and was surrounded by 
advisers and advocates. Ganjiveerappa 
and his junior Nagaraja Rao were 
always handling her cases. The hus- 
band of one of the Jegatees under 
Ext, P-30 was also a lawyer. How then 
the existence of the Will of Halaswami 
was totally forgotten at the time of wri- 


ting Ext, P-30? The reason, in our 
opinion, is not far to seek. It has been 
revealed from her own evidence. She 


has stated: 

“I was contending that I am the 
nearest heir according to law to Hala- 
swami and the plaintiff was contending 
that he was the nearest heir according 
to law to Halaswami, Channbasava- 
swamy and Ganjiveerappa had gone to 
Bangalore to consult lawyers. I do not 
remember in how many days they re- 
turned. arrene ká 


It is clear from this part of her evi- 
dence that she was claiming the suit 
properties not as a legatee under the 
alleged Will of Halaswamy, but as his 
legitimate heir entitled to succeed, Gan- 
jiveerappa and Channabasavaswamy had 
gone to Bangalore to consult lawyers on 
the question, The first one was her 
lawyer and the second was ber relation. 
Evidently they must have gone to Banga- 
lore immediately after the death of 
Halaswami. If Halaswamj had left 
behind a Will, it would be unnecessary 
for them to go to Bangalore for obtain- 
ing legal opinion on the rival claims of 
Channabasamma and the plainfiff. 


25. The other intrinsic evidence by 
which we could bring out the nugget of 
truth could be culled out from the reci- 
tals in the two deeds in question. We will 
first read the material portion of the 
Will said to have been executed by Hala- 
swami (Ext. D-11). 


“I have given my entire share of house 
and shop situate at our ‘Halematha’, 
near Nagannanagaradi, of the said city 
to Nanjundiah, undivided son of T., M. 
Rudriah, out of my relatives. I have 
received Rs. 9,000/- and Rs. 2,500/- from 
Hundekar Veerabhadrappa and Byadigi 
Muppiah respectively and executed 
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hypothecation deeds in their favour. In 
case the loans in respect of the said 
bonds are not repaid by me, my junior 
aunt alone has to discharge the same, 
The loan should be repaid from out of 
the consideration realised by the sale of 
these two properties, i.e, house, where 
Military hotel is running at present, out 
of the properties hypothecated in favour 
of the aforesaid Hundekar Veerabha- 
drappa and the house hypothecated in 
favour of Byadigi Muppiah, out of the 
remaining amount, a sum of Rs. 2,500/- 
should be paid in cash to the President 
of Sri. Abhinava Renuka Mandir, Dava- 
nagere, for constructing two rooms in 
the premises of the said Mandir in my 
name for the use of the students, and a 


sum of Rs. 2,500/- should be paid in 
cash to the President, Veerasaiva Vidh- 
yavardhaka Sangha, Davanagere, for 


constructing two rooms in the premises 
of Sri. Sivayoga Mandir, in my name for 
the use of students.” 


It will be observed from the above 
recitals that Halaswami bequeathed 
most of his properties in favour of 


Channabasamma, He has also given a 
portion of the house and Malige situate 
in Halematha near Nagannanagarad; in 
Davanagere to Nanjundiah the undivi- 
ded son of T. M. Rudriah, Halaswami 


had earlier hypothecated two items of 
properties, one for Rs. 9,000/- and 
another for Rs. 2,500/- to Hundekar 
Veerabhadrappa and Byadigi Muppiah 


respectively, He has stated in his Will 
that in the event of the said debts being 
not discharged by him it would be the 
responsibility of Channabasamma_ to 
clear them, Accordingly, he has direc- 
ted in his Will that the house where the 
military hotel was there, should be sold 
for the purpose of clearing off the debts 
due under the mortgages and out of the 
balance remaining, a sum of Rs. 2,500/- 
should be paid in cash to the President 
of Sri. Abhinava Renuka Mandir, 
Davangere for constructing two rooms 
in the premises of the said Mandir in 
his name, for the use of the students 
and a further sum of Rs. 2,500/- should 
be paid to the President, Veerasaiva 
Vidyavardhaka Sangha, Davangere for 
constructing two rooms in the premises 
of Sri. Sivayoga Mandir again in his 
own name for the use. of students. 

26. Now we will read the relevant 
portion of the Will (Ext, P. 30) execu 
ted by Channabasamma : 


1982 


“I am the nearest heir to the said 
Halaswami according to law and entitled 
to all the immoveable and movable pro- 
perties of the deceased and I have been 
in enjoyment of all the movable and 
immovable properties which were being 
enjoyed by the said Halaswami. 
have no issues and as I am becoming 
old, I have decided to give my schedule 
properties as mentioned hereinbelow 
with absolute rights thereto to my rela- 
lives and charitable institutions, under 
this Will. I have not alienated my pro- 
perties previously in any manner. This 
Will being my last Will, should come 
into force after my death. If there are 
any dues in respect. of tax and loan, etc., 
relating to the respective schedule pro- 
perties, the respective sharers who take 
the respective properties should be liable 
for discharging the same. 


XX XX XX 
XX XX XX 


I have decided to give E Schedule proz 
perties belonging to me to the President, 
Veerasaiva  Vidhyavardhaka Sangha, 
Davanagere, City, The President of the 
said Sangha should go on giving scho- 
larships perpetually in my name to Vee- 
rasaiva girl students, out of the income 
realised from the said property. 


I have decided to give my ‘F’ Schedule 
properties to the President, Sri. Abhi- 
nava Renuka Mandir situate at Davana- 
gere City. The President of the said 
Sangha should go on giving scholarships 
perpetually in my name to Veerasalva 
students, out of the income realised from 
the said property.” 


xX 
XX 


The most astonishing feature in Ext. 
P-30 is that Channabasamma has not 
made any mention as to the charitable 
dispositions made by Halaswami. She 
has also not made any provision in her 
Will to carry out the said directions of 
Halaswami. On the contrary, without 
referring to the sald dispositions, she has 
bequeathed ‘E’ Schedule property to the 
President of Veerasaiva Vidyavardhaka 
Sangha Davanagere City with a direc- 
tion to that President to give scholar- 
ships perpetually in her name to Veera- 
saiva girl students out of the income 
realised from the said property. That 
E Schedule property bears Doors No. 
3568/18 which perhaps is one of the 
houses at Renuka Extension. She has 
also given another house bearing Door 
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No, 3568/19 which she has set out under 
F Schedule to the President of Sri. 
Abhinava Renuka Mandir at Davanagere 
for giving scholarships to girls in her 
name. 


These recitals clearly indicate the 
doubtful existence of the Will of Hala- 
swami when Ext, P-30 was executed. 

27. There are, however, three cir- 
cumstances highlighted on behalf of the 
appellants in proof of the genuineness 
of the Will (Ext. D-11). The first con- 
cerns with the application dt, Dec. 12, 
1959 said to have been given by Channa- 
basamma to the Municipal Commissioner 
for transfer of Katha of the suit proper- 
ties in her name; the second relates to 
the reply notice dt. Jan, 6, 1960 issued 
by the Advocates of Channabasammé; 
and the third pertains to the registration 
of Ext. D-11. 

We will examine these contentions in 
turn. 


28. On the first contention, it may be 
relevant to recall that on Dec, 14, 1959, 
the plaintiff filed an application (Ext 
P-27) seeking transfer of Kathg in res- 
pect of the suit properties in his name. 
That application was entered in the 
General Receipt Register of the Munici- 
pality under No. 4334 which has been 
marked as Ext. P-51 (a). Thereafter 
according to the procedure, that applica- 
tion was transmitted to the Revenue 
Division for entry in the Revenue Regis- 
ter. On Dec, 18, 1959, it was registered 
in the Revenue Register under G, R. No. 
1286. The case of Channabasamma was 
that she had filed a similar application 
even two days earlier to Ext. P-27 along 
with a copy of the Will of Halaswami 
(Ext, D-11) for transfer of Katha of the 


same properties in her name. The ques- 
tion herein is whether there was any 
such application along with a copy of 


Ext. D-11. Her alleged application has 
been marked as Ext, D-17. It was dt, 
Dec, 12, 1959. But it does not find a 
pince in the General Receipt Register of 
the Municipality. The entire Register 
has been marked as Ext. P-51. Admit- 
tedly, her application was not entered 
in that register. It was,- however, con- 
tended that that application was entered 
in the Revenue Register under G. R. No. 
1435/59-60 which has been marked as 
Ext. D-17 (e). But unfortunately we do 
not find the date on which it was enter- 
ed in the Revenue -Register. The said 
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Register, according to Noor Ahmed Jan 
(D. W. 10) was missing and therefore 


not produced. So much so, there is no. 


evidence regarding the entry of her 
application either in the General Receipt 
Register or in the Revenue Register of 
the Municipality, 


The omissions in this regard were, 
however, sought to be explained in the 
evidence of G R. Rangiah Naik 
(D. W. 9), Noor Ahmed Jan (D. W. 10) 
and D. A. Krishna Murthi (D. W. 11). 
Rangiah Naik was the then Assistant 
Commissioner in the Davangere Munici- 
pality, He retired in Nov., 1960. He 
has stated that Channabasamma had 
given her application for transfer of 
Katha on Dec. 12, 1959 along with a 
copy of the Will (Ext. D-11) accompa- 
nied by a vakalat of her Advocates Sri. 
Ganjiveerappa and H., V. Nagaraja Rao. 
He has also stated that he personally 
saw the original Will produced by 
Channabasamma and returned it asking 
her to produce it before the Revenue 
Officer whenever it was required. He has 
further stated that he made an_ order 
directing the transfer of Katha in her 
name after the receipt of a report from 
the Revenue Officer Sri, D. A. Krishna 
Murthi (D. W. 11). 


There are too many infirmities in this 
part of the case, Rangiah Naik had to 
admit that all papers and applications 
received by the Municipality addressed 
to the President or the Municipal Com- 
missioner were first noted in the Gene- 
ral Receipt Register and thereafter they 
were routed through the concerned 
departments. The date seal of the Muni- 
cipality was also required to be put on 
the applications received and the entries 
made in seriatum. That procedure was 
faithfully followed in respect of the 
application filed by the plaintiff; but 
not in regard to the application of 
Channabasamma. When this irregulari- 
ty was confronted to Rangaiah Naik 
(D W. 9), this is what he has stated: 


“It is incorrect to suggest that Ext. 
D-17 and its enclosures were not receiv- 
ed in Municipality on 12-12-1959, I 
cannot say why Ext. D-17 and its enclo- 
sures as well as the original Will said 
to have been produced along with 
Ext. D-17 do not bear the Municipal 
date, and the 
numbers, I deny the suggestion to cover 
‘up these discrepancies, even though my 
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abbreviation was I.P, I have subsequent- 
ly put 'M’.” 


In his re-examination, he continued: 


“I passed orders Ext, D-17 (d). It is 
possible that on account of pressure of 
work and galata that the municipal date 
seal and general receipt register might 
have been missed to be put on Ext. D-17 
and its enclosures. In pressure of work 
I might have forgotten to put my initial 
to the enclosures of Ext. D-17 including 
the vakalat. To the known person, if 
they present applications I put I. P. and 
if unknown persons present applications 
I put M.” 

We gave our anxious consideration to 
the evidence of this witness only to be 
left with an ambivalent blend of dis- 
gust and pity for his conduct and beha- 
viour. It is surprising that a publie 
officer like the Commissioner of a Muni- 
cipality had to forget the procedure 
recelving and 
disposing of applications for transfer of 
Katha. He did not even issue notice to 
the plaintiff who was the earlier appli- 
cant for a similar relief in respect of 
the same properties. He made an order 
in favour of Channabasamma behind the 
back of the plaintiff. When the plain- 
tiff came to know of that order, he filed 
another application (Ext. P-54) on Feb 
5, 1960 requesting not to transfer the 
Katha of the suit properties in her 
name without giving an opportunity to 
him, On Sept. 13, 1960, D. W. 9 issued 
a notice (Ext. D-2) to the plaintiff, but 
he closed the matter by recording that 


the Katha had already been transferred 


in the name of Channabusamma and it 
could not be altered without a succes- 
sion certificate from the Court, 

In our opinion, no credence can be 
given to the evidence of this witness, 
The only inference that we could draw 
from his evidence is that there was no 
such application presented by Channa- 
basamma on Dec, 12, 1959 along with a 
copy of the Will (Ext. D-11) and it must 
have been introduced subsequently con- 
trary to all the practice and procedure 
If there had been any such application, 
it would have been entered in all the 
concerned registers maintained by the 
Municipality, D. W. 9 as required under 
law would have treated it as a disputed 
matter and disposed of the same after 
giving an opportunity to both the appli-« 
cants, There is no doubt that D. W. 9 
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has come forward to oblige 
samma. 


Our inference gets confirmed if we 
read further the evidence of D. W. 9. 
According to him, when an application 
was presented in person, he would put 
the abbreviated form ‘I. P? meaning 
thereby “in person” and he has put that 
abbreviation on the application of the 
plaintiff (Ext. P-54); but he has not put 
any such abbreviation on the application 
(Ext. D-17) of Channabasamma, He had 
put the letter ‘M’ on her application. He 
has no doubt explained in his re-exam- 
ination that ifaknown person presented 
an application he would put ‘I. P? and 
if an unknown person presented it he 
would put ‘M’. Assuming that he was 
consistent in his practice, we find two 
'M’s on Ext. D-17; one at the top of the 
application and another on the reverse 
at the bottom, ‘M’ at the top bears the 
date Dec. 12, 1959 and the 'M’ on the 
reverse bears the date Feb. 1, 1960 We 
have seen these dates from the original 
record. There was no explanation from 
D. W. 9 in regard to these two dates 
with two ‘M’s at different places, 

Furthermore, if Ganjiveerappa had 
given his vakalat for Channabasamma, 
we fail to understand why she should 
have personally presented the applica- 
tion and why her Advocate has not 
presented it. 


29. With that, we now proceed to 
consider the next contention urged for 
the appellants. 


Channaba- 


It was urged by Sri. Sunderaswamy, 
that there was a reference to the Will 
of Halaswami in the reply notice 


dt. Jan. 6, 1960 (Ext. P-25). It was urged 
that the lawyers could not have referred 
to that Will-in the said notice if it was 
not within their knowledge or in their 
possession, Ext. P-25 was dt. Jan. 6, 
1960. It was signed by M/s, H. Venko- 
bachar and H. V. Nagaraja Rao, Plea- 
ders, Davangere. It was addressed to 
the advocates of the plaintiff, While 
disputing the right-of the plaintiff as 
being the alleged heir of Halaswami, 
they had asserted that Halaswami had 
executed a testament dt. Oct, 19, 1959 
bequeathing all his properties in favour 
of Channabasamma. It is true that the 
lawyers have referred to Ext. D-11 in 
the said reply notice. But, the mere 
fact that there was a reference to the 
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date of the Will does not itself indicate 
that there was’ such a Will existing on 
that day. Firstly, there is no evidence 
that those lawyers actually saw Ext. 
D-11 before issuing -the notice, They 
have not entered into the witness-box to 
speak to the source of their knowledge. 
Secondly, if the lawyers M/s. Venkoba- 
char and Nagaraja Rao had in their 
possession Ext. D-11 on the said date, 
they would not have failed to instruct 
Channabasamma to register it along with 
her own Will Ext. P-30, In our opinion, 
it would be wrong to seek an inference 
about the existence of the genuine Will 
of Halaswami from the mere mention- 
ing of it in the said reply notice, It 
would be certainly hard to find it when 
it was not even referred to in 
Ext, P-30. 

30. We now turn to the 
cumstance relied upon by the learned 
counsel for the appellants. That per- 
tains to the registration of the Will of 
Halaswami. Channabasamma presented 
that Will for registration on Feb. 5, 1960 
and it was registered on Mar, 11, 1960. 
These are undisputed facts, but nothing 
turns out from them, The pertinent 
question to be asked is, why she did not 
register it along with her Will Ext. P-30 ’ 
on Dec. 17, 1959 if she was really in 
possession of it, Her explanation for 
not getting both the Wills registered 
simultaneously runs as follows: 

“The Will brought by Rudrappa and 
given to me was not registered, I did 
not ask him as to why it had not been 
registered, Rudrappa did not tell me 
that it could be registered afterwards. 
Channabasaviah did not tell me that 
Halaswami’s Will also may be register- 
ed when he advised me to have my Will 
registered, I myself Said on that day 
that Halaswami’s Will can he registered 
after consulting a vakil.” 

It is clear from this part of her evi- 
dence that she did not take the Will 
Ext. D-11 for registration on the ground 
that Channabasaviah did not tell her 
that it could be registered and she also 


third cir- 


thought that she could take that step 
after consulting her lawyer. We have 
earlier stated that she was not lacking 
with the advice of lawyers. Sri. Ganji- 
veerappa and Sri, Nagaraja Rao were 
always there. Sri. Jayadeviah — the 
son-in-law of Annapurna — was hover- 


ing around her. Ext. D-11 was ‘the 


Te” 
w. 
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source of her title to secure all the 
properties of Halaswami, If it was 
available with her on the date of execu- 
ting her Will Ext. P-30, she would not 
have failed to get it registered when she 
took the trouble of registering her own 
Will, The fact that she took her own 
time of two months to register Ext, D-11 
indicates that in all probability, it was 
not in her possession or knowledge when 
she registered her Will Ext. P-30. 


31. We shall now proceed to examine 
the evidence produced by Channabasa- 
mma in proof of the execution of the 
Will of Halaswami, We will take a 
broad picture of this part of the case 
without too much concentrating on the 
contradictions pointed out by Sri. Krl- 
shna Murthy learned Senior Advocate 
for the respondents, Shivalingappa 
(D. W. 5) was the scribe; Laxmanrao 
and Kashinathiah (D. W. 6 and D, W. 7) 
were the attestors. The case made out 
by Channabasamma (D. W, 4) was that 
Halaswami executed the Will bequeath- 
ing all the suit properties in her 
favour, without her knowledge and 
during her absence, and his intention 
was to keep it as a guarded secret. He 
kept the deed with Bannikodi Rudrappa 
(D. W. 8) who was stated to be his con- 
fident and who resided at a place fairly 
away from Davangere City. 


32, D. W. 5 the scribe of the Will 
was not a professional writer. He has 
not written any Will or document before 
writing Ext. D-11, It appears that Hala- 
swami sent for him without disclosing 
the reason. When he went there, Hala- 
swami was alone in the house. He had 
not even kept the attesting witnesses 
ready. When he started writing the 
Will, Halaswami was looking at the 
window and at the same time reading 
the draft of a Will, After 4 or 5 lines 
were written, Laxmanrao (D. W, 6) 
came to the house of MHalaswami. He 
was a tailor. He came there to demand 
tailoring charges of the garments which 
he had stitched for Halaswami ten or 
fifteen days earlier. Halaswami asked 
him to wait. The writing of the Will 
continued. Halaswami was again look- 
ing through the window, He then saw 
Mallappa going on the road and Hala- 
swami asked Laxmanrao to call Mal- 
lappa. Laxmanrao went outside and 
came with Mallappa. This Mallappa has 
not been examined as a witness. There- 
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fore, we do not know anything about 
him. The evidence of D. W, 5 further 


shows that when he went on writing 
further, Halaswami saw Kashinathiah 
(D. W. 7) going from Harihar Road 
towards railway line. Laxmanrao was 
again asked to call him also. Kashi- 
nathiah came and joined the ‘writing 
party? The fact remains that Kashi- 
nathiah, Laxmanrao and Mallappa were 
all there by accident and they became 
the attesting witnesses. Sri. Krishna 
Murthy strongly criticised the evidence 
of these witnesses and according to him, 
it was not possible for Halaswami to sit 
inside his room and see the said persons 
when they were passing through the 
railway railings with the Nilgiri trees 
in front of the house. We do not, how- 
ever, concentrate on that criticism 
although it was not without force, We 
are only worried about why Halaswami 
if he wanted to execute the Will secretly 
and without even the knowledge of 
Channabasamma, should have chosen to 
invite the passersby as attesting wit- 
nesses. His intention and the act appear 
to be mutually destructive. It was cer- 
tainly an unnatural conduct if not 
puerility of any person who wants to 
keep the execution of such an important 
deed as sub rosa. 

33. It was stated that after the execu- 
tion of the Will, Rudrappa (D. W. 8) 
who was a resident of Bannikodi village 
came to the house of Halaswami. Ac- 
cording to the evidence on record, he 
had met Halaswami on the previous day 
and was asked to come on the next day 
that is, the date on which the Will was 
executed. He has stated that Halaswami 
was telling him that he would leave a 
Will in favour of Channabasamma. Ac- 
cording to him, Halaswami gave the Will 
along with 2-3 papers and told him to 
deliver the Will to Channabasamma only 
after his death, This witness, even 
though he came to know of the death of 
Halaswami, did not go and hand over 
the Will to Channabasamma. It was 
only when Virupakshiah, a messenger 
from Channabasamma came to him, he 
thought of delivering the Will personally 
to Channabasamma. He did not, how- 
ever, return the documents entrusted to 
him along with the Will. The said docu- 
ments have been marked as Exts. D-29 
to D-32. They did not see the light of 
the day before they were produced þe- 
fore the Court by D. W. 8 after so many 
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years. We have perused those docu- 
ments. They have no connection wi 


the Will in question. We find it diff- 
cult to believe that Halaswami had given 
those documents for the safe custody 
along with the Will. D. W. 8 was an 
accused in a murder case. Of course 
he was acquitted. He was also . an 
Agent of Ganjiveerappa. His younger 
brother Veerappa had purchased a site 
bequeathed under the Will. He was thus 
an interested witness. 


34. We also do not see any reason 
why the Will should have been kept 
strictly sub rosa. Halaswami had no 


near or dear relatives to complain about 
the disposition of his properties to Chan- 
nabasamma or as a matter of fact to 
anybody else. There could not be any 
legitimate grievance from any quarter. 
Secondly, Halaswami did not want to 
spring a surprise by giving all his pro- 
perties to her. The idea to execute the 
Will apparently did not originate from 
Halaswami. It was indeed at the in- 
stance and request of Channabasamma. 
A passage in the cross-examination of 
Channabasamma at para. 82 will make 
this point clear : 

“I was telling him ‘you are a sickly 

man; convey all your properties to me, I 
was asking him like this from the time 
I went to his house after the death of 
Basalingamma. He used to say that he 
will do it. Just before 15 or 20 days be- 
fore his death I asked him ‘you had been 
telling that you will do something for 
me, please do it? To that he replied, ‘T 
will do it.” 
It is clear from this evidence that Chan- 
nabasamma was pressing Halaswami to 
execute the Will in her favour since he 
was sickly and unmarried. According 
to her, even 15 or 20 days before his 
death, she reminded him to execute the 
Will. By then, if the story goes true, 
Halaswami had already executed the 
Will. It was on October 19, 1959. If 
he had really: executed the Will on 
that day, he would have told her or at 
least given some indication. That would 
be the natural conduct of any person 
who likes or loves the other. 

35. Let us move on to consider the 
other part of the evidence of Channa- 
basamma. She has stated that Rudrappa 
came with Virupkashappa and gave her 
the Will and went away. What she fur- 
ther stated in this context appears to 
be interesting, 
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“I asked Rudrappa to read the Will. 
He went away to his village after read- 
ing the Will. He read the names of 
the attestors of the Will as Samnur 
Sivanna, Badami Veerappa, Kollor Ish- 
warappa and Mallappa. Rudrappa read 
the names of Shivlingappa as the writer 
of the Will.” 


The persons mentioned above did not 
attest the Will which has been now pro- 
duced as Ext. D-11. Laxmanrao 
(D. W. 6), Kashinathiah (D. W. 7) are 
the attesting witnesses to Ext, D-11 and 
not Samnur Sivanna, Badami Veerappa 
and Kollor Ishwarappa. 


36. It appears that Halaswami did not 
keep the matter secret till his death, He 
told Channabasamma about two days 
prior to his death that he had already 
executed the Will in her favour. If that 
was true. fairness required him to get 
the Will from Rudrappa and deliver to 
her instead of putting her in some sort 
of agonising choice. 


37. It was next urged for the appel- 
lants that it was natural for Halaswami 
to. execute the Will in favour of Chan- 
nabasamma since he had no other near 
or dear relatives and Channabasamma 
was alone looking after him and residing 
with him. It was also urged that the 
relationship of Halaswami with the plain- 
tiff was bitter, and he would not have 
therefore left the properties for the 
plaintiff to inherit. It seems to us, that 
this is only one side of the picture, It 
was not as if the relationship of Hala- 
swami with Channabasamma was cordial. 
Halaswami had to defend two litigations 
instituted by Channabasamma. In 1939, 
Channabasamma adopted a minor boy 
called Rajasekariah alleging that she 
had the authority to adopt from her 
husband. The adopted child represent- 
ed by Channabasamma filed a suit O. 5S. 
No. 10/1939-40 for a declaration of his 
adoption against Halaswami and his 
mother Basalingamma. That suit was 
decreed by the trial Court, but on ap- 
peal preferred by Halaswami, the decree 
was reversed by the erstwhile High 
Court, of Mysore in R. A. Num- 
ber 135/1940/41. The judgment of the 
appellate Court dated December 11, 1942, 
has been produced as Ext. P-24. On 
January 30, 1933, Channabasamma had 
filed another Original Suit No. 497/1932- 
33 claiming maintenance from Hala- 
swami. That suit was decreed granting 
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‘maintenance at the rate of Rs, 50/- per 


T. M. Channabasamma 


month. But upon appeal, the rate of 
maintenance was reduced to 
Rs. 25/-. The concerned judgments of 


the trial Court and the appellate Court 
have been produced as Exts, P-7- and 
P-4, respectively. 


From the aforesaid judgments, it is 
evident that Halaswami was not pre- 
pared to concede half of his properties 
to the adopted child of Channabasamma 
and successfully fought the litigation 
against her up to the High Court dis- 
lodging the adoption. He was also re- 
luctant to pay her the ma‘ntenance, She 
obtained the decree for maintenance, she 
was driven to the execution every month 
to recover that small sum of Rs, 25/- 
Against the background of this attitude 
of Halaswami, we fail to understand how 
he became all of a sudden so generous 
to give her almost all his properties 
under the Will, It is too difficult to con- 
ceive of the type of generosity attribut- 
ed to Halaswami towards a widow of 
more than 70 years without issues re- 
gard being had to human conduct what 
it is. in regard to properties, 


38. It was, however, urged for the 
appellants that the execution of the Will 
by Halaswami in favour of Channaba- 
samma was quite natural since she was 
alone looking after him and resid- 
ing with him till his death. Bu; the 
plaintiff has seriously disputed this fact. 
Both the parties had adduced evidence 
in support of their respective conten- 
tions. We may not be justified in attach- 
ing much importance to the oral evi- 
dence produced by the parties since it 
is just oath against oath, We would 
like to examine the documentary evi- 
dence. Exts. P-18, P-19, P-20 and P-21 
are the voters’ lists produced by the 
plaintiff. They absolutely do not support 
the contention of Channabasamma. Ext. 
P-18 of the year 1952 which is a voters’ 


list of Davangere Municipality shows 
that Halaswamj and his servant Ramu 
were the only two occupants in his 


house. Ext. P-19— the voters’ list of 
the year 1956 indicates that Halaswami 
was the only person residing in his 
house. Ext, P. 20 of the year 1959 mak- 
ing some alterations or additions in the 
existing voters’ list does not show any 
addit‘on so far as to the house of Hala- 
swami is concerned. The position under 
Ext. P-21 is also no better, These docu- 
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ments thus indicate that Halaswami was 
living in his house at the most with a 
servant and not at any rate with Chan- 
nabasamma, 

39. It was next urged that Channaba- 
samma did not execute the maintenance 
decree after the death of Basalingamma 


and she must have gone and resided 
with him as stated by her. It is true 


that she executed the maintenance decree 
only up to 1948 and not thereafter. But 
nothing turns out from this fact in her 
favour on the question of residence in 
the house of Halaswami. Sri Krishna 
Murthy rightly contended that it was 
hot necessary for her to execute the 
maintenance decree since Halaswami ad- 
mittedly was bearing all the expenses 
of the family of Channabasamma after 
the death of his mother Basalingamma. 
Channabasamma herself has admitted 
this fact in her cross-examination. She 
has stated thus: 

‘Annapoornamma has 8 daughters and 
one SOM ......... se.. It was Halaswami 
who was looking after and bearing all 
the expenses of the family of Virupak- 
shaiah and myself.” i 

If Halaswami was bearing all the ex- 
penses of the relations of Channaba- 
samma, there was obviously no necessity 
for her to execute the maintenance de- 
cree and recover the paltry sum of 
Rs. 25/- per month. From this circum- 
Stance one cannot, however, reach the 
conclusion that either Channabasamma 
or her relations were residing in the 
same house along with MHalaswami, It 
Was not even the case of Channaba- 
samma that her step-sister Annapoorn- 
amma with her children were residing 
in the house of Halaswami. They had 
their own house. Channabasamma under 
the ma ntenance decree was given a sepa- 
rate house for residence. Therefore, the 
non-execution of the maintenance decree 
after 1948 cannot be a relevant factor to 
determine the residence of Channaba- 
samma along with Halaswami. 

If one looks to all these circumstances, 
the Will Ext, D-11 set up by Channaba- 
samma, in our opinion, must fall to the 
ground. 

40. There is yet another claim of 
Channabasamma which is relatively of 
mnor importance. Sri. Sunderaswami 
urged that she was entitled as of right 
in lieu of her maintenance to the house 
in which Halaswami died as she was in 
possession of it, The said house is item 
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No. 1 of the plaint ‘A’ Schedule. Sri 
Krishna Murthy very fairly conceded 


that she was entitled to a house in lieu 
of her maintenance under Section 14 of 
the Hindu Succession Act, but not the 
house under item No. 1 of the plaint ‘A’ 
Schedule as contended for. He urged 
that the maintenance decree itself gives 
the particulars of the house given to her 
and he has no objection for giving that 
house to her, 

It seems to us that Sri Krishna Murthy 
is not unreasonable. We have earlier 
held that she was not residing in the 
house under item No. 1 of the plaint 
‘A’ schedule, Nor it was given to her 
for residence under the maintenance de- 
cree, Ext. D-7 which is a Civil Register 
of Regular Suits of the year 1932-33, 
maintained in the Court of the Munsiff, 
Davangere discloses that she was enti- 
tled to maintenance at the rate of 
Rs 25/- per month along with a house 
for her residence. Therefore, she must 
be held entitled to only that particular 
house and not the house under item 
No. 1 of the plaint ‘A’ Schedule. The 
trial Court may identify that house if 
any claim is made on her behalf and 
allot the same to her legal representa- 
tives. 

R. F. A, No. 69 of 1973. 

41. This appeal by the 16th defendant 
has been preferred against the judgment 
and decree dated August 14, 1972 made in 
O. S. No 25 of 1964, by the Civil Judge, 
Chitradurga so fas as it relates to item 
No. 16 in plaint ‘A’ Schedule property. 

42. There is not much controversy in 
this appeal and it could be conveniently 
disposed of by referring to a few more 
facts, On June 13, 1954, defendant-16 
has purchased the property set out under 
item No, 16 in a Court sale in Execution 
Case No. 35/1951-52. Halaswamj_ chal- 
lenged the validity of that sale in the 
Miscellaneous Proceedings and upon be- 
coming unsuccessful thereunder, he 
finally instituted a regular suit in O. S. 
No. 1 of 1958 in the Court of the Dis- 
trict Judge, Shimoga, for a declaration 
that that Court sale was void and un- 
enforceable The said suit has since been 
now transferred to the Court of the 
Civil] Judge, Chitradurga, and renumber- 
ed as O. S. No. 26 of 1964. 

During the pendency of that suit, 
Halaswami died. Rudraiya filed an ap- 
plication’ to put him on record as the 
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sole legal representative of the deceased. 
Channabasamma made a rival claim. The 
trial Court rejected the claim of Rudraiya 
and accepted Channabasamma as the 
legal representative of Halaswami. 

On July 31,. 1960, there was a com- 
promise as between the parties resulting 
in the dismissal of suit as being settled 
out of court, 

43. In the meantime, Rudra‘ya filed a 
Revision Petition in this Court challeng- 
ing the order of the trial Court implead- 
ing Channabasamma_ as the sole legal 
representative of Halaswami, That Re- 
vision Petition was allowed with a direc- 
tion to the trial court to decide afresh 
the rival claims of the parties to repre- 
sent the estate of Halaswami, 

44. We have already held in R.F.A. 
No. 4 of 1973 that Rudraiya was entitled 
to succeed to the properties left behind 
by Halaswami. In that view of the 
matter, the trial Court should now im- 
plead Rudraiya as the legal representa- 
tive of the deceased Halaswami and 
proceed with the case. 

45. It may be recalled that the sutt 
filed by Rudraiya was decreed by the 
trial Court setting aside all the aliena- 
tions complained thereof. Under that 
decree, item No. 16 which has been in 
the possession of the present appellant 
was also declared to be the property of 
Rudraiya on the ground that the aliena- 
tion of that property was not valid and 
binding on Rudraiya. We must state 
here that the trial Court has not at all 
considered the evidence relating to the 
Court sale by which the appellant pur- 
chased the property under item No, 16. 
The trial Court abruptly came to the 
conclusion that all the alienations made 
by Channabasamma were illegal and not 
hinding on Rudraiya. That finding, in 
our opinion so far as it relates to item 
No. 16 of the plaint ‘A’ Schedule cannot 
be sustained. Jtem No. 16 was not ali- 
enated by Channabasamma. It was, as 


already stated, purchased in an 
execution sale during the lfe- 
time of Halaswami, The decree 
.of the trial Court so far as it 


relates to item No, 16 of the plaint ‘A’ 
Schedule shall, therefore, be set aside. 

46. In the result and for the reasons 
stated above, R. F. A. No, 4 of 1973. 
fails and is dismissed. R. F. A. No. 69 of 
1973 is allowed and the decree of the 
trial Court so far as i+ relates to item 
No. 16 of the plaint ‘A’ schedule is set 


214 Kant, 


aside. The decree in all other respects 
is kept undisputed (undisturbed?) 

47. Before parting with the appeals, 
it may be necessary to refer to the last 
contention urged by the learned counsel 
for the appellants. It was urged that 
Channabasamma had cleared the debts 
of Halaswami, paid the taxes due on his 
estate and spent a large amount for his 
obsequies and it must be returned to her 
if she is held not entitled to the proper- 
ties of Halaswami. There cannot be any 
dispute on this contention. We direct 
the trial Court to make an enquiry on 
all those claims and give set off against 
the mesne profits payable. 

48. In the circumstances of the case, 
we make no order as to costs in these 
appeals, 

49, It is needless to state that the Re- 
ceiver appointed by the order of this 
Court on July 17, 1975, should render 
accounts to the lower Court of the rents 
collected by him in respect of Items 2, 
3, 5 and 6 in the plaint ‘A’ Schedule and 
after accepting the accounts, the trial 
Court shall discharge the Receiver. 

Order accordingly. 
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G. N, SABHAHIT, J, 
Mallappa Durgappa Mayannavar and 


others, Appellants v. Durgavva and, 
others, Respondents. 
Regular Second Appeal No. 349 of 


1975, D/- 10-11-1981. 

Registration Act (16 of 1908), Ss, 17 
49 — Document — Admissibility in evi- 
dence — Document showing partition of 
joint family properties by metes and 
bounds — Also showing partition in 
sense of severance of status of joint 
family — Registration of such document 
not required — Document would be ad- 
missible in evidence only for limited 
purpose of showing severance of status. 

The term ‘partition’ is used in com 
mon parlance to indicate the partition 
of the joint family properties by metes 
and. bounds but, it has the other mean- 
ing also in law, namely severance of 
status. So far as severance of status is 
concerned, though it is recited in a 
document such a document does not 
require registration, It becomes 
admissible in evidence though not 
registered. So far as the partition of 
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the suit properties by metes and bounds 
is concerned, if it is recorded in writing, 
the instrument by which such partition 
is brought about requires registration 
and it cannot be admitted Into evidence 
unless it is registered. Therefore, 
where the document executed on parti- 
cular date mentioned both the aspects 
of partition of joint family properties 
namely partition in the sense of sever- 
ance of status of joint family and also 
by metes and bounds, such document 
would be admissible in evidence for pur- 
pose of showing that there was severance 
of status of the joint family about 10-12 
years prior to the execution of the docu- 
ment even though it was not registered. 
AIR 1958 SC 706; AIR 1968 SC 1299, Rel. 
on. (Paras 9, 12) 
Cases Referred : Chronological Paras 
ATR 1968 SC 1299 : 1968 All LJ 1025 11 
AIR 1958 SC 706 10, 11 

K. L Bhatta, for Appellants; P, Rama- 
chandra Rao (for Nos, 1 to 6) R HH. 
Chandan Cowdar (for Nos. 7 to 9), for 
Respondents. 


JUDGMENT: This appeal by defen- 
dants 1, 2, 4 and 5 is directed against 
the judgment and decree dated 31-10- 
1974, passed by the Civil Judge, Haveri 
in R. A. No, 273 of 1971 on his file, dis~ 
missing the appeal and confirming the 
judgment and decree dated 3-9-1970, 
passed by the Munsiff, Ranebennur in 
L. C. Suit No. 14 of 1964 on his file, de- 
ereeing the suit of the plaintiff for 
1/3rd share and for partition of the suif 
properties by metes and bounds. 


2, The plaintiff Mayappa Maradappa 
Mayannavar filed L. C. Suit No, 
14/64 on the file of the Mun- 
. sift, Ranebennur for declaration 


that he had 1/8rd share in the suit pro- 
perties and for separate possession of the 
same along with future profits, includ- 
ing the alienations done by the first de- 
fendant in favour of defendants 4 and 
5. According to him, one Maradappa, the 
propositus of the family had four sons, 
viz., Durgappa, Mayappa Nimbappa and 
Bharmappa, Mayappa is the plaintiff. 
Durgappa died in about 1956. His sons 
were defendants 1 and 2. Nimbappa is 
defendant No. 3, Bharmappa died in 
about 1943 leaving behind him his widow 
Chowdawwa. She is not a party to the 
suit. It appears that her claim was 
settled in an earlier suit, namely, L. C, 
Suit No, 115/57, l 
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3. The suit was resisted by the defen- 
dants. According to them, the suit pro- 
perties were not joint family properties. 
They were the acquisition of Durgappa. 
The plaintiff had no title or interest 
in them, There was already severance 
of status in the family long ago, They 
further contended that even the immo- 
veable properties were divided in the 
year 1944. They further contested the 
right of the plaintiff, in challenging the 
alienations. The trial Court raised the 
following issues as arising from the 
pleadings. 

(1) Whether defendants prove the 
partition in all the joint family proper- 
ties as contended in para 1 of thelr W.S.? 

(2) Does plaintiff prove that the suit 
properties are joint family properties of 
plaintiff and defendants 1 to 3? 

(3) Does he prove that the suit pro- 
perties and properties given to Chow- 
davva, widow of Bharmappa_ were ac- 
quired by joint labour and earning of 
joint family business and for the benefit 
of the joint family as contended in 
para-4 of the plaint and that the same 
were treated as joint family properties? 

(4) Whether defendants prove that 
the said properties were  self-acquired 
separate properties of defendants 1 to 
2s father and grand-father only? 

(5) Whether defendants 4, 5 and 6 
prove that the alienations in their 
favour were for legal necessity and for 
benefit of the joint family and as such 
binding on plaintiff? 

(6) Whether the present suit is barred 
by res judicata in view of decree in L.C. 
‘Suit 115/57 of Ranebennur Civil Judge 
Court and whether the said decree binds 
the plaintiff? 

(7) Whether the partition effected þe- 
tween defendants 1 to 3 inter se in re- 
spect of C. T. S. No. 2759/A is valid and 
binding on plaintiff? 

(8) To what reliefs are parties entitl- 
ed? 

4, The trial Court, appreciating the 
evidence on record, answered Issues I, 
4, 5, and 6 in the negative and Issues 2, 
3 and 7 in the affirmative and in that view 
decreed the suit of the plaintiff with 
costs. Aggrieved by the said judgment 
and decree, the defendants went up in 
appeal before the learned Civil Judge, 
Haveri in R, A. No. 273/71. 

5. The learned Civil Judge, in the 
course of his judgment, raised the follow- 
ing points as arising for his consideration. 


Mallappa v. Durgavva 


Kant, 215 
(1) Whether the plaintiff proves that 
the suit properties are the joint 


family properties? 

(2) Whether the defendants prove that 
there was partition in the joint family 
and there was partition between the 
plaintiff and his brothers? 

(8) Whether defendants 1, 2 and 3 
prove that the suit properties are the 
self-acquired properties of their father 
and uncles? 

(4) Whether the defendants 4 and 5 
prove that the alienation made in their 
favour by defendants 1 to 3 are for legal 
necessity? 

(5) Whether the suit is hit by Sec. 11 
of C.P.C.? 

(6) Whether the partition effected be- 
tween defendants 1 to 3 in respect of 
C., T.S, No, 2759/A is valid and binding 
on the plaintiff? 

(7) To what reliefs, the parties are 
entitled? 

6. The learned Civil Judge, reasses- 
sing the evidence on record, in the light 
of the arguments addressed before him. 
answered point No. 1 in the affirmative; 
he answered points Nos, 2, 3, 4, 5 and 6 
in the negative and in that view dismis- 
sed the appeal, confirming the judgment 
and decree of the trial Court, Aggrieved 
by the said judgment and decree, defen- 
dants 1, 2, 4, and 5 have come up with 
the above second appeal before this 
Court. 

7. The learned Advocate appearing for 
the appellants strenuously urged before 
me that the Courts below illegally re- 
jected the document dated first Nov., 
1944 in toto. He submitted that though 
it is true that the documents evidencing 
the partition by metes and bounds re- 
quires registration, a-document -contain- 
ing the recital of severance of status 
would not require registration and as 
such to that extent the document evi- 
dencing the severance of status earlier 
to the year 1944, should have been ad- 
mitted into evidence and in that view he 
submitted that the Courts below failed 
to consider the legal effect of severance 
of status even earlier to 1944 and the 
legal impact of it on the acquisitions 
made by Durgappa subsequent to 1944, 
namely, in 1948, 1949 and 1954. 
In that view, he further sub- 
mitted that the entire approach 
of the Courts below was legally 
erroneous and the judgments passed by 
them became vitiated. As against that, 
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the learned Advocate appearing for the 
respondents-plaintiff (L. Rs. of the plain- 
tiff) argued supporting the judgment 
and decree passed by the Court below. 

8. The point, therefore, that arises for 
my consideration in the appeal is: 
whether is substance in the submission 
made before me that the judgments and 
decrees passed concurrently by the 
Courts below are vitiated because of 
their illegal approach to the facts of the 
case, 

9. It is true that a document dated 
ist November, 1944 was sought to be 
admitted into evidence by the contend- 
ing defendants to show that there was 
already a partition in the family earlier 
to 1-11-1944. It is no doubt true that 
the document is styled as ‘Vatani 
Pathra’. The Courts below have refus- 
ed the admission of this document on 
the sole ground that the document was 
not registered, Prima facie, the reason- 
ing appears to be sound but on scrutiny 
it is seen that the reasoning is partly 
fallacious. The reason is not far to 
seek. The term ‘partition’ is used in 
common parlance to indicate the parti- 
tion of the joint family properties by 
metes and bounds but, it has the other 
meaning also in law, namely severance 
of status. So far as severance of status 
is concerned, though it is recited in a 
document, such a document does not re- 
quire registration, It becomes admissible 
in evidence though not registered. So far 
as the partition of the suit properties 
by metes and bounds is concerned if it 
is recorded in writing, the instrument by 
which such partition is brought about 
requires registration and it cannot be 
admitted into evidence unless it is re- 
gistered, The document dated ist Nov., 
1944, covers both aspects, namely, it 
speaks of partition in the sense (of) se- 
verance of status of the joint family. It 
also mentions about the partition of the 
suit properties by metes and bounds. 
Hence, it is obvious that the document 
was admissible in evidence for the pur- 
pose of showing that there was severance 
of status even earlier to 1944 and the 
family no longer remained an undivided 
family or as coparcenary. 

19. If the proposition requires an au- 
thority, it is tobefound in the case of 
Nani Bai v. Gita Bai Kom Ramagunge 
{AIR 1958 SC 706). In that case it is 
ruled by the Supreme Court inter alia 
at para 11 thus: 
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“Partition in the Mitakshara sense 
may be only a severance of the joint 


status of the members of the coparcenary 
that is to say, what was once a joint 
title has become a divided title though 
there has been no division of any pro- 
perties by metes and bounds. Partition 
may also mean what ordinarily is under- 
stood by partition amongst co-sharers 
who may not be members of a Hindu 
coparcenary. For partition in the for- 
mer sense, it is not necessary that all. the 
members of the joint family should 
agree, because it is a matter of indivi- 
dual volition, If a coparcener expres- 
ses his individual intention in unequivo- 
cal language to separate himself from 
the rest of the family, that effects a 
partition, so far as he is- concerned, from 
the rest of the family. By this process, 
what was a joint tenancy has been con- 
verted into a tenancy in common, For 
partition in the latter sense of allotting 
specific properties or parcels to indivi- 
dual coparceners, agreement amongst all 
the coparceners is absolutely necessary. 
Such a partition may be effected orally, 
but if the parties reduce the transaction 
to a formal document which is intended 
to be the evidence of the partition, it 
has the effect of declaring the exclusive 
title of the coparcener to whom a parti- 
cular property is allotted by partition, 
and is, thus, within the mischief of 
S. 17 (1) (b), the material portion of 
which has been quoted above. But par- 
tition in the former sense of defining 
the shares only without specific allot- 
ments of property, has no reference to 
immovable property. Such a transac- 
tion only affects the status of the 
member or the members who have 
separated themselves from the rest of 
the coparcenary. The change of status 
from a joint member of a coparcenary 
to a separated member having a defined 
share in the ancestral property. may bé 
effected orally or it may be brought 
about by a document, If the document 
does not evidence any partition by metes 
and bounds, that is to say, the partition 
in the latter sense, it does not come 
within the purview of 5S. 17 (1) (b), 
because so long as there has been no 
partition in that sense, the interest of 
the separated member continues to ex- 
tend over the whole joint property as 
before. Such a transaction does no 
purport or operate to do any of the 
things referred to in that section. Hence, 
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in so far as the documents referred to 
above are evidence of partition only In 
the former sense, they are not compul- 
sorily registerable under S, 17, and 
would, therefore, not come within the 
m'schief of S. 49 which prohibits the 
reception into evidence of any docu- 
men; “affecting immovable property.” 
It must, therefore, be held that those 
documents have rightly been received in 
evidence for that limited purpose.” 
(Emphasis added) 
11. This proposition has been reitera- 
ted in the case, Siromani v. Hemkumar 
(AIR 1968 SC 1299), wherein it is stated 
at para 5 thus: l 
“Of course, the document is admis- 
sible to prove an intention on the part 
of the coparceners to become divided in 
status, in other words, to prove that the 
parties ceased to be joint from the date 
of the instrument dated Dec, 27, 1943. 
AIR 1958 SC 706 relied upon.” 
(Underlining mine) 
12. In the present caSe, in the docu- 
ment m question dated Ist Nov., 1944, 
it is recited thus: 
(Matter in Kannada omitted.—Ed.) 
Thus, this document makes it clear that 
it was severance of status of the joint 
family about 10-12 years prior to first 
Nov.. 1944. This document, therefore, 
becomes admissible into evidence, as is 
ruled by the Supreme Court of India, to 
show the partition, in the first instance, 
namely, severance of status, The courts 
below have illegally eschewed the docu- 
ment from evidence which has obviously 
caused prejudice to the contending de- 
fendants, Since the document itself was 
rejected, even to show the severance of 
status in the joint family, the courts 
below had no occasion to consider the 
legal effect of severance of status on 


acquisition of properties made sub- 
sequently by Durgappa. Hence, it is 
manifest that the judgments of the 


courts below are vitiated and the same 
cannot be sustained. 

13. It may also be mentioned in this 
context that the learned counsel appear- 
ing for the respondents submitted that 
there was pleading about blending in 
the written statement, That was also not 
considered. He further submitted that 
in the suit filed by Chowdavva, she was 
given 1/4th share admitting by implica- 
tion that she had joint interest in the 
properties: That aspect - was- also’ not 
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considered by the courts below, For 
these reasons also he submitted that the 
judgments and decrees of the courts 
below could not be sustained. Hence they 
are liable to be set aside. 

14. In the result, the appeal is allow- 
ed, the judgments and decrees of the 
courts below are set aside and the suit 
is sent back to the trial court with a 
direction that the trial court shall now 
admit the aforsaid document for the 
limited purpose indicated above and shall 
then proceed to dispose of the case in ac- 
cordance with law having due advertence 
to the observations made above. Sent 
back the concerned records to trial court 
forthwith. Parties are directed to be 
present before Trial Court on 4-1-1982 to 
take further instructions, 

No Costs, 

Appeal allowed. 
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T. V. Subbaiah, Petitioner v, Deputy 
Commissioner, Bangalore, Respondent. 

Civil Revn. Petn. No, 2647 of 1981, D/- 
19-10-1981, 

Karnataka Municipalities Act (22 of 
1964) Ss. 298 (1) (a) and 296 (1) — Order 
of surcharge or charge under S. 296 (1) 
passed by Commissioner Appeal 
under S, .298 (1) (a) — District Court in 
appeal can remand case to Commis- 
sioner. 

Though S. 298 (1) (a) does not state 
that an appeal lies to the District Court 
against the order of surcharge or charge 
passed by the Commissioner under 
5, 296 (1) but what is provided in sub- 
stance is an appeal to the District Court. 
One of the essential contents of the 
appellate jurisdiction is to remand the 
case for fresh consideration. Therefore, 
in the context in which the word “remit” 
has been used in S. 298 (1) (a) it means 
to remand or send back to the original 
authority, Therefore, in an appeal 
under S. 298 (1) (a) to the District Court 
against an order of surcharge or charge 
passed by the Commissioner under 
5, 296 (1) the District Court has power 
to remand the case to the Commissioner 
for fresh disposal, (Paras 4, 5) 

K. S. Venkatasubbaiah, for Petitioner; 
C. S. Kotawale, for Respondent. 
` ORDER :— At the stage of admission, 
the respondent-Deputy Commissioner, 
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Bangalore, is notified. Accordingly, the 
respondent has putin appearance through 
a Government Pleader. Hence, the 
matter is taken up for final hearing. 

2. This civil revision petition is direc- 
ted against the order dated 25-7-1981 
passed by the learned District Judge, 
Bangalore (Rural District), Bangalore, in 
Mise, 2 of 1979 holding that in an appeal 
under S, 298 of the Karnataka Munici- 
palities Act, 1964 (hereinafter referred 
to as ‘the Act’), the Court has no power 
to remand the surcharge or charge pro- 
ceeding to the original authority. 

3. Section 296 of the Act, empowers 
the Commissioner to surcharge or charge 
illegal payment or loss caused by gross 
negligence or misconduct after following 
the procedure as is provided in the said 
section. Against an order of surcharge 
or charge, an appeal is provided to the 
District Court by an aggrieved person. 
Sub-sec, (1) of S. 298 of the Act reads 
as follows: 

“298. Application against order of 
surcharge or charge —- (1) Any person 
aggrieved by any order of surcharge or 
charge made by the Commissioner under 
sub-sec. (1) of S. 296 may, within one 
month from the receipt by him of the 
decision of the Commissioner either — 

(a) apply to the District Court to set 
aside such order; and the court, after 
taking such evidence as it thinks neces- 
sary, may, confirm, modify or remit 
such surcharge or charge and make 
such orders as to costs as it thinks 
proper in the circumstances; or 

(b) in lieu of such application apply 
to the Government which shall pass 
such orders thereon as it thinks fit.” 
The learned District Judge, after quoting 
the aforesaid provision, has held as fol- 
lows: 

“It is clear from the said provisions 

that the District Court is empowered to 
set aside an order of discharge, after 
taking such evidence as it thinks neces- 
sary and may also confirm, modify or 
remit such surcharge or charge but it 
has no power to remand the case, There- 
fore, the prayer for remand of the case 
made by the learned Counsel for the 
petitioner, cannot be upheld, Poin, No. T 
is answered accordingly.” 
Thus, it is clear that no reason is forth- 
coming for holding that the power of 
remand is not enjoyéd by the appellate 
Court. 
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4. Clause (a) of sub-sec, (1) of 
Sec. 298 of the Act, clearly provides that 
the District Court may confirm, modify 
or remit such surcharge or charge and 
make such orders as to costs as it thinks 
proper in the circumstances, Though 
sub-sec. (1) of S. 298 of the Act, does 
not state that an appeal lies to the Dis- 
trict Court against the order of surcharge 
or charge passed by the Commissioner 
under sub-sec, (1) of S. 296 of the Act, 
but what is provided, in substance, is 
an appeal to the District Court. One of 
the essential contents of the appellate 
jurisdiction is to remand the case for 
fresh consideration or for consideration 
of particular issue as the case may be. 


5. Though the word ‘remit’ has got 
more than one meaning, it may mean 
‘pardon’, ‘abate’, ‘refer’, ‘send back or 
transmit’ to the lower Court. In the pre- 
sent case, the expression ‘remit’ is used 
in the context of appellate power. 
Therefore, in the context, the expres- 
sion ‘remit? is used in Cl], (a) of sub-sec. 
(1) of S. 298 of the Act, it means, to re- 
mand or send back to the original 
authority for fresh consideration. If it 
is interpreted to mean as pardoning or 
reducing, or remission of, surcharge of 
charge, the words preceding the expres- 
sion ‘remit’ contained in Cl. (a) of sub- 
sec, (1) of S. 298 of the Act, namely ‘set 
aside such order’ and ‘modify’ would be 
rendered otiose, It is a well recognized 
rule of interpretation that a statute 
should be interpreted in such a way that 
no portion ofa statute jis rendered obtiosa 
and every word contained in a sta- 
tute should, as far as possible, be given 
a meaning. Therefore, in the context, 
the word ‘remit’ is used, it means only to 
remand the surcharge or charge. 


Hence, the learned District Judge is 
not correct in holding that the Court 
has no power to remand the case, Of 
course, it need not be stated that if the 
appellate Court, in the instant case — 
the Distrirt Court — is of the opinion 
that the case can be decided without 
remanding it, it will be acting within 
its jurisdiction if it decides it, But, on 
enquiry, it is of the opinion that it is 
necessary to remand the case, it has got 
an undoubted power to remand the sur- 
charge or charge proceeding to the origi- 
nal authority. 


6. Accordingly, the finding on point 
No, 1 recorded by the learned District 
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Judge that the Court has no power to 
remand the case is set aside. With this 
clarification, the civil revision petition is 
disposed of, 

Order accordingly. 


reread 
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Ranajit Kanungo, Petitioner v. [bcon 
Pvt. Ltd, Bombay, Respondent, 

Civil Revn, Petn. No. 3055 of 1981, 
D/- 16-10-1981. 

Civil P, C. (5 of 1908) O. 13, R. 2 (2) 
(a) (as inserted in 1976) — Documents 
intended to be used during cross-exam~ 
ination of witness for purpose of test- 
ing his veracity — They need not be 
produced in suit at the stage of produc- 
tion of documents — However, they 
must also satisfy rule of relevancy and 


admissibility. (Para 3) 
B. A. Ramakrishna, for Petitioner; 
S. Ramaswamy Iyengar for King and 


Partridge, for Respondent, 

ORDER :— At the stage of admission, 
the respondents have put in appearance 
through a counsel hence, the matter is 
heard on merits. 

2. This civil revision petition is 
directed against the order dated 24-6- 
1981 passed by learned Small Cause 
Judge, Mayo Hall, Bangalore, in S.C. 
No. 9723 of 1980 (old No. O. S. 266 of 
1980) preventing the petitioner from 
confronting certain documents to the 
witness (DW-1) during the course of 
cross-examination for the purpose of 
testing the veracity of the witness. The 
learned Judge is of the view that since 
the documents have not been produced 
in the suit at the stage of production of 
documents, the same cannot be allowed 
to be produced in the case. It is also 
further held that sub-rule (2) (a) of 
R. 2 of O. XIII of the Civil P, C. (here- 
inafter referred to as ‘the Code’), is not 
available to the petitioner. 


3. Obviously, the learned Judge has 
not looked into sub-rule (2) (a) of R, 2 of 
O. XII of the Code. Sub-rule (1) of 
R. 2 of Order XII provides that no docu- 
mentary evidence which is not produced 
at the stage of production as required by 
R. 1 of O. XT, shall be received at any 
subsequent stage of the proceedings 
unless good cause is shown to the satis- 
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faction of the court for the non-produc- 
tion thereof and the court receiving any 
such evidence shall have to record the 
reasons for doing so. But, as far as the 
production of the documents during the 
course of the cross-examination for the 
purpose of testing the veracity of a wit- 
ness is concerned, it has not been doub- 
ted at any time even prior to the addi- 
tion of sub-rule (2) of R., 2 of O., XIII of 
the Code, that such documents ean be 
produced during the course of cross- 
examination, Addition of sub-rule (2) 
of R. 2 of O. XIII of the Code is only 
the recognition of that established legal 
position. Sub-rule (2) has been added 
by the Code of Civil Procedure (Amend- 


‘ment) Act, 1976 (Act No. 104 1976) on 


the recommendation of the Law Com- 


mission made in its 27th report. The 
said Rule is as follows: 
“(2) Nothing in sub-rule (1) shall 


apply to documents,— 

(a) produced for the  cross-examina- 
tion of the witness of the other party, or 

(b) handed over to a witness merely 
to refresh his memory.” 
From the aforesaid provisions, it is clear 
that the cause for the non-production of 
the documentary evidence which is re- 
quired to be shown as per sub-rule (1) 
of R. 2 of O. XIII of the Code, is not 
required to be shown in respect of the 
production of documents intended to be 
used in the cross-examination of the 
witness or handed over to a witness 
merely to refresh his memory. Such 
documents which are intended tobe used 
during the course of the  cross-exam- 
ination for the purpose of testing the 
veracity of a witness need not be pro- 
duced at the stage of production, Of 
course, such documents must also satisfy 
the rule of relevancy and admissibility. 

4. Thus, it is clear that the learned 
Judge has under an erroneous view of 
law, prevented the petitioner from 
confronting the documents to a witness 
during the course of cross examination 
for the purpose of testing the veracity of 
a witness. Consequently, the order is 
liable to be set aside. Accordingly, this 
civil revision petition is allowed. The 
order dated 24-6-1981 passed by the 
learned Small Cause Judge Bangalore. 
in S C. No, 9723/80 (old No. O. S. 266 
of 1980) is set aside. The learned Small 
Cause Judge is directed to permit the 
pettioner to confront the witness (D.W. 1) 
with the documents in question for the 
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purpose of testing the veracity of the 
witness, 
Revision allowed. 


APAOR smmanned 
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N. D. VENKATESH, J. 

M. N. Veerappa, Pet'tioner v. The 
T. Narasipur Taluk Silk Reelers & In- 
dustrial Co-operative Society Ltd. and 
others, Respondents, 


Writ Petn. No, 18522 of 1981, D/- 
4-9-1981. 

Constitution of India, Art, l 226 — 
Karnataka Co-operative Societies Act 


(11 of 1959), S. 70 (2) (c)— Election of 
Directors of society — Writ petition by 
candidate challenging rejection of his 
nomination paper after election is not 
maintainable —- Remedy under S. 70 (2) 
(c) is adequate, 

A writ petition by an aggrieved per- 
son, who was a candidate for election to 
the posts of Directors of the co-operative 
society, challenging the validity of rejec- 
tion of his nomination paper is not 
maintainable after completion of the 
election and declaration of the results as 
S. 70 (2) (c) provides adequate alterna- 
tive remedy, (1975) 2 Kant LJ 235, Rel. 
on; AIR 1981 Kant 114 Dist. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1981 Kant 114: (1981) 1 Kant BA 

149 
(1975) 2 Kant LJ 235: (1975) 11 Co-op. 

LJ 265 4 

B. M. Chandrashekhariah, for Peti- 
tioner, 

ORDER :— M. N. Veerappa, son of 
Nagarajappa, Mugoor, T, Narasipura 
Taluk, Mysore District, the petitioner 
herein, in order to contest to the Direc- 
torship of the Ist respondent Society, 
the term of which was for the year 1981- 
82, had filed his nomination paper, The 
2nd respondent, Returning Officer, re- 
jected that nomination paper on 9-8-1981 
on the ground that Veerappa, while 
mentioning in his nomination paper the 
year for which the election was being 
held, had mentioned the figure ‘1980- 
81” instead of 1981-82”, and also that 
while mentioning the serial number, 
instead of mentioning the figure ‘57’, 
had mentioned as ‘59’. (Annexure-D). 

2. The proposed election was held on 
16-8-1981, but without the participation 
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of the petitioner. Results haye been 
declared. Steps are afoot for further 


selection of the office bearers of that 
society from amongst the Directors, 

3. Now, on 31-8-1981 this petition is 
presented by Veerappa stating that the 
rejection of his nomination paper was 
incorrect; that he had suffered great 
injustice; that that election held pur- 
suant to the calendar of events referred 
to above, shovld be quashed; and that, 
in the meanwhile, pending disposal of 
this petition, the D'rectors should be 
stopped from meeting and transacting 
any business including the selection of 
office bearers. 


4. Is taking recourse to Art. 226 of 
the Constitution alone the remedy for 
the alleged injustice said to have been 
suffered by Veeravpa? The Legislature 
certainly would not have intended that 
it should be so. S, 70 Karnataka Co- 
operative Societies Act, 1959 (the Act) 
provides adequate alternative remedy to a 
person feeling aggrieved like Veeranna. 
Cl. (c) of sub-s. (2) of S. 70 confers 
power on the Registrar to try “any dis- 
pute arising in connection with the elec- 
tion of a President, Vice-President, 
Chairman, Vice-Cha'rman, Secretary, 
Treasurer, or Member of a Committee 
of the Society”, May also see a deci- 
sion of this Court in Channegowda v. 
State of Karnataka, 1975 (2) Kant LJ 
235, 


3. Counsel for the petit'oner, 
seeking admission of the petition, re- 
ferred to a few decisions of this Court 
including a Division Bench decision of 
this Court in Sangappa v. T. R. Srini- 
vasamurthy, 1981 (1) Kant LJ 149: (AIR 
1981 Kant 114). But, they are all cases 
Wherein the aggrieved persons had 
challenged the rejection of their nomi- 
nation papers prior to the completion of 
the process of elections, In the instant 
case Veerappa kept quiet for almost a 
month after the rejection of his nomi- 
nation paper and now, after the decla- 
ration of results of the election to all the 
posts of Directors, wants to challenge 
the entire election. He may do so, but 
in a proper forum provided in law. 


Counsel for the petitioner further 
argues that facts are all quite clear, do 
not require any elaborate investigation, 
and taking recourse to S. 70 of the Act 
will not be an efficacious remedy and, 
therefore, the writ be entertained. I am 


while 
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unable to agree with him. Facts being 
clear and not requiring an Indepth in- 
vestigation alone is no ground to enter- 
tain a petition on the writ side when 
there is an effective alternative remedy 
in law, Neither would it be appropriate to 
open the doors of the writ domain of 
this Court only because the alternate 
forum provided in the Act may not 
decide the issue quickly though the 
procedural law governing such enqui- 
ries by those authorities may not ham- 
per a speedy trial. It is for the ]!tigant 
to pursue the course and to pursue with 
all vigour at his command, 

6. I decline to issue Rule. 
dismissed. 


Petition 


Petition dismissed. 
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Sakharam Anant Sathaye and another 
etc,, Appellants v. Deputy Commissioner, 
Dharwar District, Dharwar, Respondent. 

Second Appeals Nos. 1494 of 1973 and 
84 of 1974, D/- 12-8-1981. 

Land Acquisition Act (1 of 1894), S. 6 
(2) — Declaration under — Declaration 
becomes final only when steps and pro- 
cedure mentioned in the section are 
scrupulously followed and not otherwise. 


In the present case neither the lands 
‘were specifically described nor the pur- 
pose was stated in the declaration pub- 
lished as per S. 6 (2) of the Act. That 
being so, the declaration was not a de- 
claration as contemplated under the Act 
and as such the presumption that such a 
declaration shall be conclusive evidence 
that the land was needed for a public 
purpose did not arise on the facts of the 
present case. AIR 1963 SC 151 and AIR 
1960 J & K 78, Rel. on. (Para 21) 

Where there is clearly no public pur- 
pose at all as in this case where land was 
required for some private individuals for 
backyards to their houses, a mere decla- 
ration under 5. 6 of the Act would not 
help the Government. Such a declaration 
will be abuse of power. It will be a 
colourable exercise of powers conferred 
on the Govt. and no aquisition could be 
made on the basis of such notification or 





declaration. (Para 30) 
Cases Referred : Chronological Paras 
AIR 1963 SC 151 26 
AIR 1960 J&K 78 30 
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M. Rama Bhat, for Appellants; C. S. 
Kothavale, Govt. Pleader, for Respon- 
dent. 


JUDGMENT :-— Regular Second Appeal 
No. 1494 of 1973 is instituted by the 
plaintiffs in L. C. Suit No. 78 of 1964 on 
the file of the Munsiff, Kundagol, and is 
directed against the judgment and decree 
dt, 25-8-1973 passed by the Civil Judge, 
Hubli, in Regular Appeal No. 5 of 1968, 
on his file, dismissing the appeal, on con- 
firming the judgment and decree dated 
20-12-1967 passed by the Munsiff, Kunda- 
gol, in L. C. Suit No. 78 of 1964, on his 
file, dismissing the suit of the plaintiffs. 


2, Regular Second Appeal No. 84 of 
1974 is instituted by the legal representa- 
tives of the original plaintiff in L. C. 


. Suit No. 28 of 1962 on the file of the 


Munsiff, Kundagol, and is directed 
against the judgment and decree dated 
25-8-1973 passed by the Civil Judge, 
Hubli, in Regular Appeal No. 66 of 1970, 
on his file, allowing the appeal, on rev- 
ersing the judgment and decree dated 
23-2-1970 passed by the Munsiff, Kunda- 
gol, in L. C. Suit No. 28 of 1962, on his 
file, decreeing the suit of the original 
plaintiff. 


3. It appears that about 24 persons of 
Pura village made an „application to the 
Assistant Commissioner, Savanur, pray- 
ing that they should be granted lands for 
serving them as backyards to their 
houses and for using the same for agri- 
cultural purposes. The application is 
dated 30-1-1956. Earlier, they had made 
an application to the Assistant Commis- 
sioner for acquisition of the present suit 
lands in the two suits for distributing 
the lands among them for the same pur- 
pose, That request was rejected and no 
acquisition was made. Subsequently, on 
the application of the villagers, it appears 
that a preliminary notification under Sec- 
tion 4 (1) of the Land Acquisition Act, 
(hereinafter referred to as ‘the Act’), was 
issued by the Assistant Commissioner on 
23-6-1958 proposing to acquire Survey 
Nos, 320 and 325 for the purpose of ex- 
tension of Pura village. The concerned 
owners objected. Even so, the matter, it 
appears, proceeded and, ultimately, the 
Assistant Commissioner issued declaration 
under S$. 6 of the Act, in the Mysore 
Gazette dt. May 7, 1959. The declaration 
is dt. April 8, 1959, (Vide Exhibit P-11), 
and, subsequently, in spite of the objec- 
tions, an award was also passed to ac- 
quire the lands and the award is dt. 
4-10-1961. It was intimated to the pre- 
sent plaintiffs on 8-10-1961. Immediately 
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thereafter, L. C. Suit No. 78 of 1964 was 
filed on 23-1-1962, (the subject-matter of 
Regular Second Appeal No, 1494 of 1973), 
and L. C. Suit No. 28 of 1962 was insti- 
tuted on 6-6-1962, (the subject-matter of 
Regular Second Appeal No. 84 of 1974). 


4, The plaintiffs in both the suits, who 
are the owners of the suit lands acquired, 
have challenged the acquisition on the 
ground that the State Government has 
played fraud on law and has acquired 
the lands under colourable ‘public pur- 
pose’, which is not at all a public pur- 
pose, just to oblige the applicants in Ex- 
hibit P-8, who were inimically disposed 
towards the plaintiffs and who failed in 
their earlier attempt to get the lands: ac- 
quired in the year 1955. 


5. The plaintiffs further contended that 
the entire acquisition is void as the pro- 
cedure is not properly followed. Accord- 
ing to them, the purpose was not ‘public 
purpose’ as it was meant only for giving 
sites to some applicants in the village for 
their private benefit. They elaborated the 
allegation of fraud by stating that there 
was no request made by any local auth- 
ority like the Village Panchayat for ac- 
quisition of lands for extension of the 
village; that the Government did not 
contribute proportionately and that they 
offered only Re. i/- as nominal contribu- 
tion: that the Municipality of Kundagol 
has opposed the idea of- acquisition as 
such acquisition and grant of lands 
would lead to pollution of drinking water 
in the municipal limits as the catchment 
area of the water pond was in these sur- 
vey numbers which are proposed to be 
acquired: that no public purpose was 
mentioned in the declaration issued un- 
der Section 6 (2) of the Act and that, 
therefore, the final acquisition should be 
set aside. The suits were instituted after 
giving notice to the State Government, as 
contemplated under 5. 52 of the Act. 


6. The suits were opposed by the Gov-~ 
ernment, They contended that the ‘pub- 
lic purpose’ mentioned in the declaration 
has become final by virtue of S. 6 (3) of 
the Act. They further contended that the 
Civil Court could not go into that ques- 
tion. According to them, the lands were 
acquired for public purpose. It was not 
necessary that the Government should 
pay the major amount of compensation. 
They also contended that the suits were 
barred by time. 

7. On these pleadings, the trial Court 
raised the following issues in L, C. Suit 
No. 78 of 1964 : i 
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(1) Whether the plaintiffs prove that 
the acquisition of the suit land is null 
and void as contended by them? 

(IA) Whether this Court has jurisdic- 
tion to try this suit? 

(IB) Whether the notice under S. 80 
of the Civil P. C. is legal and valid? 

(1C) Whether the defendant is entitled 
to compensatory costs: 

(1D) Whether the suit is barred by 
limitation? if any, 

(1E) Whether the suit is maintainable 
by the second plaintiff and whether a 
a notice is necessary by second plain- 
iff? 

(2) Whether the plaintiffs make out 
case for damages? 

(3) Whether the plaintiffs prove that 
they are entitled to declaration? 

(4) What decree or order? 

8. The learned Munsiff, appreciating 
the evidence on record, answered Issues 
Nos. 1, 1A, 1B and 1C in the negative. 
He further held that Issue No. 1D did not 
arise for consideration. He answered 
Issue No. 1E in the affirmative. Accord- 
ing to him, no fresh notice was necessary. 
He answered issues Nos. 2 and 3 in the 
negative. In that view, the learned Mun- 
siff dismissed the suit of the plaintiffs 
with costs by his judgment and decree 
dt. 20-8-1967, Aggrieved by the same, the 
plaintiffs went up in appeal before the 
Civil Judge, Hubli, in Regular Appeal No. 
5 of 1968, on his file, and the learned 
Civil Judge, in the course of his judg- 
ment, raised the following points as aris- 
ing for his consideration : 


(1) Whether the appellants prove that 
the acquisition proceedings are null and 
void? and 

(2) Whether the notice issued under 
S. 80 of the Civil P. C. is bad in law and, 
therefore, the suit is not maintainable? 


9. The learned Civil Judge, reassess- 
ing the evidence on record, held that the 
plaintiffs failed to prove that the acqui- 
sition proceedings were null and void. 
Under Point No. 2, he held, disagreeing 
with the conclusion of the trial Court, 
that the notice was valid in law both un- 
der S. 80 of the Civil P. C. and under 
S. 52 of the Act. In that view, he dismiss- 
ed the appeal, on confirming the judg- 
ment and decree of the trial Court. Ag~ 
grieved by the same, the plaintiffs have 
come up in the above second appeal þe- 
fore this Court, viz., Regular Second Ap- 
peal No. 1494 of 1973. 

10. The original plaintiff in L, C. Suit 
No. 28 of 1962 instituted a similar suit 
on similar grounds to set aside the acquis 
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sition. Similar contentions were taken by 
the Government. The trial Court raised 
the following issues as arising from the 
pleadings in L. C. Suit No. 28 of 1962: 

(1) Is the suit in time? 

(2) Can the plaintiff sue for a declara- 
‘ion that the acquisition of the suit land 
S$ void? 

(3) Whether the plaintiff proves that 
the acquisition of the suit land is void? 


(4) Whether he proves that the acqui- . 


sition proceedings are conducted fraudu~ 
lently? 


(5) Is he entitled to the declaration and 
injunction sought? 

(5A) Whether this Court has jurisdic- 
tion to try the suit in view of para 8 of 
the written statement? 

(5B) Whether the notice is valid? 

(5C) Whether the suit is in time? 

(6) What order as to costs? 

(7) What decree? 

1i. The learned Munsiff, appreciating 
the evidence on record, held that the suit 
was in time, that the acquisition proceed- 
ings were colourable and fraudulent and 
the acquisition was, therefore, void. He 
further held that the Civil Court had jur- 
isdiction to try the suit and, in that view, 
he decreed the suit of the original plain- 
tiff declaring that the acquisition of the 
one acre of land in R. S. No. 320 of Kasaba 
Kundagol village was null and void and 
inoperative. Aggrieved by the said judg- 
ment and decree, the State went up in 
appeal before the Civil Judge, Hubli, in 
Regular Appeal No. 66 of 1970, on his 
file. The learned Civil Judge, in the course 
of his judgment; raised the sole point as 
arising for his consideration viz. Whe- 
ther the respondent has proved that the 
acquisition of the land in R. S. No. 320 
was colourable and in fraud of the pow- 
ers vested in the Government. Reassess- 
ing the evidence on record, the learned 
Civil Judge answered the point in the 
Negative and against the plaintiff, who 
was the respondent in the appeal in Re- 
gular Appeal No. 66 of 1970, and in that 
view, he allowed the appeal, set aside 
the judgment and decree of the trial 
Court and dismissed the suit. Aggrieved 
by the same, the legal representatives of 
the original plaintiffs have come up in 
the above second appeal before this Court 
viz., Regular Second Appeal No. 84 of 
1974. 


12. These two appeals were heard to- 
gether as they pertain to the same preli- 
minary notification and the same declara- 
tion under S. 6 (2) of the Act and the 
same questions of law arise for consi- 
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deration in these two appeals and com- 
mon judgment is being passed. 

13. The learned Advocate Shri Rama 
Bhat, appearing for the appellants in the 
two appeals, strenuously urged before me 
that the Court below did not properly ap- 
preciate the provisions of law and proved 
facts in the suits. According to him, the 
Government had committed fraud on the 
provisions of law and the purpose shown 
as ‘public purpose’ was  colourable and, 
as such, the acquisition was bad in law. 
He further submitted that the various 
factors brought on record and proved were 
not considered by the Court below. 
Therefore, he submitted that the appeals 
were entitled to succeed. 

14. As against that, the learned Gov- 
ernment Advocate argued supporting the 
judgments and decrees of the first appel- 
late Court dismissing the two suits. 


15. The points, therefore, that arise 
for my consideration in these two appeals 
are: 

(1) Whether it can be said that the 
State Government has exercised the 
powers vested in it colourably and, that 
way, acquired the two lands in question 
under the guise of ‘public purpose’? 

(2) Whether the declaration made by 
the Government under S. 6 (2) of the Act 
(as per Exhibit P-11) is conclusive? 

(3) Whether the suits are barred by 
limitation? 

(4) Whether the judgments and decrees 


of the Court below are liable to be set 
aside? 
16. Elaborating his argument, the 


learned Advocate appearing for the ap- 
pellants in the two appeals submitted that 
Exhibit P-8 would show that some vil- 
lagers applied to the Assistant Commis- 
sioner for providing them sites behind 
their houses to serve them as backyards 
to their houses, They complained that 
they did not have enough space for stock- 
ing fodder and for threshing the grains. 
The entire proceedings have commenced 
on the basis of that application, a copy of 
which is produced as Exhibit P-8. It is 
dated 30-1-1956. It is on record that an 
undertaking is taken from the signatories 
fo Exhibit P-8 that they would deposit 
the amount of compensation for acquiring 
the lands in the two survey numbers. It 
is further on record that the Government 
had agreed to contribute Re. 1/- towards 
token contribution for the purpose of ac- 
quisition. It is also on record that a simi- 
lar request made by the applicants in 
the year 1955 to the Assistant Commis- 
sioner for acquisition was rejected. It is 
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further on record that the’ Municipality, 
Kundagol, passed a Resolution as per Ex- 
hibit P-3 to the effect that the lands 
should not be acquired and the sites 
should not be distributed to the appli- 
cants under Exhibit P-8 as that would 
result in polluting the water of the pond 
nearby from which drinking water was 
supplied to the citizens of Kundagol as 
the area in question forms the catchment 
area of the pond. Thus, the learned Ad- 
vocate appearing for the appellants sub- 
mitted that the purpose for which the 
lands were acquired was not at all ‘pub- 
lic purpose’. l 

17. It is no doubt true that the term 
‘public purpose’ is defined under S. 3 ($) 
of the Act. That states inter alia that the 
expression ‘public purpose’ includes (i) 
the provision of village sites; (ii) the pro- 
vision of land for planned development; 
and (iii) the provision of land for town or 
rural planning. 


18. It is no doubt true that in the noti- 
fication under S. 4 (1) of the Act, it is 
mentioned that the lands are required for 
extension of the village. But, it is not diffi- 
cult to see the real purpose for which the 
lands are acquired. 

19. It is no doubt true that if the pro- 
cedure contemplated under S. 6 of the 
Act was followed, before issuing the 
declaration, mentioning the public pur- 
pose, S. 6 (3) of the Act would have made 
that declaration conclusive, ie, that the 
land is needed for a public purpose. But, 
it is not so done on the facts of the pre- 
Sent cases, 


20. Section 6 of the Act speaks of de- 
claration that land is required for a pub- 
lic purpose. Sub-sec. (1) of that section 
states that subject to the provisions of 
Part VII of the Act, when the appropri- 
ate Government is satisfied, after con- 
sidering the report, if any, made under 
S. 5A, sub-sec. (2), that any particular 
land is needed for a public purpose, or for 
a Company, such Government shall di- 
rect the Deputy Commissioner to proceed 
under sub-sec. (1A) of the Act. Sub~-sec- 
tion (1A) speaks of the procedure to be 
followed by the Deputy. Commissioner in 
submitting the report. Sub-sec. (2) of S. 6 
speaks of the manner and the contents 

District, Taluka, 
Village in which 
lands are situated, 


Survey Number, 


District : Dharwar 320 
at la : pica one 
illage : Kuncgo “4a 
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of the declaration. Sub-sec. (3) states that 
the declaration shall be conclusive evi- 
dence that the land is needed for a pub- 
lic purpose. 

21. Thus, it is clear by analysing the 
Scheme of S. 6 of the Act that the decla~ 
ration shall become final only when the 
Other steps and procedure mentioned in 
S. 6 of the Act are scrupulously followed 
and not otherwise. 

22. In these cases, by looking into the 
declaration Exhibit P-11 issued underi 
S. 6 (2) of the Act, it is obvious that the 
column for which purpose the lands are} 
needed is left blank. In the body of th 
declaration, it is stated thus:— 

“Whereas by Government Notification 
in the Local Self-Government and Public 
Health Department No. LLH 854 VAQ 57, 
dt. 11th March 1958, it was notified that 
the lands specified in the schedule hereto 
(hereinafter referred to as the said lands) 
were likely to be needed for the public 
purpose specified in column 4 of the 
Schedule hereto.” 

But, as stated above, in the Schedule in 
Column 4, the purpose is not at all men- 
tioned. 

Moreover, the lands mentioned in the 
declaration in Exhibit P-11 are: 

(See Table Below) 


23. Thus, the lands to be acquired are 
from Pur Village and not Kundgol vil- 
lage, because Kundgol and Pur villages 
are entirely different. Even under S, 4 (1) 
Notification produced at Exhibit P-2, the 
name of the village is not specified. Thus, 
the declaration is not a declaration at all 
as contemplated under S. 6 (2) of the Act, 

24. Section 6 (2) of the Act states: 

“Every declaration shall be published 
in the Official Gazette, and shall state the 
district or other territorial division in 
which the land is situate, the purpose for 
which it is needed, the precise boundaries 
and survey number, if any, of the land 
and its approximate area and the place 
where a plan of the land may be in- 
spected.” 

24-A. It is 
states : 

“The said declaration shall be conclu- 
sive evidence that the land is needed for 
a public purpose or for a Company, as 


only then sub-sec. (3) 


Public purpose for 
which the lands 
are needed. 


Approximate area of 
the lands required. 
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the case may be; and, after making such 
declaration, the appropriate Government 
may acquire the land in the manner here- 
inafter appearing.” 


25. As pointed out above, in the pre- 
Sent case, neither the lands are specifi- 
cally described nor the purpose is stated 
in the declaration published as per Sec- 
tion 6 (2) of the Act. That being so, it is 
obvious, that the declaration is not a de- 
claration as contemplated under the Act 
and as such the presumption that such a 
declaration shall be conclusive evidence 
that the land is needed for a public pur- 
pose does not arise on the facts of the 
present case. 


26- The Supreme Court of India in the 
case of Smt. Somawanti v. State of Pun- 
jab (AIR 1963 SC 151) has observed in 
para 36 of the judgment thus: 


“Now whether in a particular case the 
purpose for which land is needed is a 
public purpose or not is for the State 
Government to be satisfied about. If the 
purpose for which the land is being ac- 
quired by the State is within the legisla- 
tive competence of the State the declara- 
tion of the Government will be final sub- 
ject, however, to one exception. That ex- 
ception is that if there is a  colourable 
exercise of power the declaration will be 
open to challenge at the instance of the 
aggrieved party. The power committed to 
the Government by the Act is a limited 
power in the sense that it can be exer- 
cised only where there is a public pur- 
pose, leaving aside for a moment the 
purpose of a company. If it appears that 
what the Government is satisfied about 
is not a public purpose but a private pur- 
pose or no purpose at all the action of the 
Government would be colourable as not 
being relatable to the power conferred 
upon it by the Act and its declaration 
will be a nullity. Subject to this excep- 
tion the declaration of the Government 
will be final.” (Emphasis added) (Not 
added in the cert. copy) 


In the present case, the ground made out 
by the plaintiffs is that the Government 
has exercised its power in fraud of the 
provisions of law. It is a mere colourabl¢é 
exercise and the land is acquired not for 
a public purpose but for private pur- 
pose describing it as a public purpose. 


27. I have shown above that in fact no 
purpose is shown by the Government in 
the declaration made under S. 6 (2) of 
the Act vide Ext. D-11. Even if it is taken 
under S. 4 (1) notification, the purpose is 
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mentioned as (vernacular omitted) for 
extension of village Pur, it 1s the aver- 
ment of the plaintiffs that it is not genu- 
ine but only colourable as the real inten- 
tion of the Government is to provide plots 
to some of the applicants under Ext, 
P-8, 


28. I have held above that the pre- 
sumption contemplated under S. 6 (3) of 
the Act would not arise on the facts of 
this case. Therefore, it is open to this 
Court to go behind it, even otherwise 
when there is assertion of colourable ex- 
ercise of power, it is open to this Court 
to examine whether the alleged public 
purpose is really a public purpose. 


29. In fact, the Supreme Court of 
India in the aforesaid case at page No. 165 
in para 40 of the judgment has observed 
thus: 


Dy. Commr., Dharwar 


“Though we are of the opinion that the 
courts are not entitled to go behind the 
declaration of the Government to the 
effect that a particular purpose for which 
the land is being acquired is a public 
purpose we must emphasise that the de- 


claration of the Government must be 
relatable to a public purpose as distinct 
from a purely private purpose. If the 


purpose for which the acquisition is being 
made is not relatable to public purpose 
then a question may well arise whether 
in making the declaration there has been, 
on the part of the Government a fraud 
on the power conferred upon it by the 
Act. In other words, the question would 
then arise whether that declaration was 
merely a colourable exercise of the 
power conferred by the Act, and, there- 
fore, the declaration is open to challenge 
at the instance of the party aggrieved. 
To such a declaration the protection of 
S. 6 (3) will not extend. For, the question 
whether a particular action was the re- 
sult of a fraud or not is always justicia- 
ble, provisions such as S. 6 (3) notwith- 
standing.” 


The application even by some of the vil- 
lagers at Ext. P-8 makes it very clear 
that they applied for sites behind their 
houses for stocking agricultural materials 
and for being used as thrashing floor ete. 
It is further in evidence that the Gov- 
ernment has taken undertaking from 
them that they would pay the entire 
compensation for the acquisition of lands 
for the purpose and the Government con- 


tribution is only Re. 1, in other 
words, a mere token contribu- 
tion. So, the question that arises for 
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my decision on the facts of the case is: 
“Whether the acquisition for the purpose 
of providing sites to private individuals 
behind their houses would be a public 
purpose?” 

30. In the case of Premnath v. State 
of Jammu and Kashmir (AIR 1960 J & K 
78), the High Court of Jammu and Kash- 
mir has held that giving over one per- 
son’s land to another person for his pri- 
vate enjoyment and personal gain cannot 
be designated a public purpose. Here, in- 
stead of giving the land to one person, 
the Government purports to give the 
lands to some persons for their private 
use. It may be emphasised here that it is 
not necessary to constitute a public pur- 
pose that the land should be required for 
the entire village. Even if it is required 
by a section of the village, it would still 
be a public purpose. But the facts of the 
case would reveal that it is not required 
either by the public of the village or by 
any particular section of the public of 
the village. It is required by some private 
individuals to use the lands as sites be- 
hind their houses. They want backyards 
to their houses for their private use. That 
is what is contained in Exhibit P-8 (the 
application) and that is the purpose of 
acquisition. That being so, it is obvious 
that the purpose for which the lands are 
to be acquired is not at all a public pur- 
pose. That being so, notification under 
S. 4 or declaration under S. 6 of the Act 
cannot be justified. Where there is clear- 
ly no public purpose at all, a mere de- 
claration under S. 6 of the Act, as stated 
above, would not help the Government. 
Such a declaration will be an example of 
abuse of power, it will be in fraud 
on powers conferred by the provisions of 
‘the Act; it will be a colourable exercise 
of powers conferred on the Government 
and no acquisition could be made on the 


basis of such notification or declaration. 
31. The learned Munsiff has further 


pointed out in the course of his judgment 
that no public authority or local auth- 
ority like the Village Panchayat has ask- 
ed for extension of the village. If really 
the lands were acquired for extension of 
the village, the Village Panchayat should 
have come forward with an application 
to acquire the lands. Similarly, if the 
lands were required by the weaker sec- 
tions of the Society, then also the Pan~ 
chayat should have come forward with 
an application. In the instant case, the 
facts on record would clearly establish 
that it is a few villagers who have come 
forward with a request to acquire the 
lands for their private benefit, namely, 
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to have backyards to their houses. It 
would clearly be a misnomer to call that 
a public purpose and it is for that reason 
that I hold that the notification issued and 
declaration made are in fraud of the pro~ 
visions of law and it is a colourable ex- 
ercise of power conferred on the Govern- 
ment and, therefore, the acquisition can- 
not be allowed to stand. 


32. The learned Civil Judge has not 
considered these aspects at all though 
they were to some extent considered by 
the learned Munsiff. Hence, the judgment 
and decree of the learned Civil Judge 
cannot be sustained and maintained and 
the judgment and decree of the learned 
Munsiff have to be sustained and main- 
tained in the L. C. Suit No. 28/62. In L. C. 
Suit No. 78/64, the judgments and decrees 


of both the courts below have to be set 
aside, 
33. The learned Govt. Advocate fur- 


ther submitted that the suits are barred 
by time. There is no substance in the 
contention so raised. Suits are for setting 
aside the award. The award is dated 
30-9-1961 vide Ext. D-2. They were 
notified to the plaintiff on 8-10-1961 vide 
Ext, D-1. The suits are instituted on 6-6- 
1962 and 23-1-1962. That being so, it is 
obvious that they are within time, That 
is what is held by both the courts below. 


34. In the result, therefore, R.S.A. No. 
1494 of 1973 is allowed. The judgments 
and decrees of the courts below are set 
aside and the suit of the plaintiff is de- 
creed in part. The acquisition of the land 
in question is hereby set aside. No costs. 

35. R.S.A. No. 84 of 1974 is allowed. 
The judgment and decree of the learned 
Civil Judge are set aside and the judg- 
ment and decree of the learned Munsiff 
are hereby sustained and maintained. The 
impugned acquisition in question is here- 
by set aside and the suit is decreed to 
that extent. No costs. 

i Ordered accordingly, 
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vehicle in accident — Damages awarded 
to meet actual expenses of repairs and 
replacement — Held question of depre- 
ciation was irrelevant as the vehicle had 
not become a scrap or total loss. (Para 4) 


E. Masalamani, for Appellant; Guru- 


shettappa for C. S. Shanthamallappa, for 
Respondent. 
KULKARNI, J.:— This appeal is di- 


rected against the judgment and decree 
dated Sept. 1, 1976 passed by the Princi~ 
pal Civil Judge, Bangalore District, Ban- 
galore, in O.S. 74/1973 decreeing the suit 
for Rs. 27,496-50 with 6 per cent interest 
from the date of decree onwards, 

2 On June 10, 1972, there was an 
accident between the vehicle of the ap- 
pellant-Corporation and the Tourist bus 
belonging to the respondent. As a result 
of the accident, the Tourist bus suffered 
damage and some passengers were also 
injured with fatal accident to one or two, 
The injured and the legal representa- 
tives of the deceased made claim peti- 
tions before the Accident Claims Tribu- 
nal. The Tribunal held therein that the 
accident was caused due to the rash and 


negligent driving of the vehicle of the 
appellant. 
3. The respondent claiming compen- 


sation for the damage caused to the vehi» 
cle, filed a suit against the appellant for 
recovery of the amount spent towards the 
repairs. The suit was decreed in part and 
the Corporation has challenged the vali- 
dity of that decree in this appeal. 


4. Mr. Masalamani, learned counsel 
for the appellant, firstly contended that 
out of the damages awarded 20 per cent 
ought to have been deducted against de- 
preciation as the Tourist bus was two 
years old at the time of the accident. We 
do not think that this contention could 
be accepted. The question of depreciation 
would arise only when the bus becomes 
a scrap or total loss for which the dama- 
ges have to be determined. In the instant 
case, the damages awarded were to meet 
the actual expenses incurred for the re- 
pairs and replacement. Therefore, the 
question of depreciation does not arise. 

5. Now comes the question of negli- 
gence, Mr. Masalamani urged that the 
finding of the lower court that the driver 
of the Corporation was negligent is not 
correct and is contrary to the evidence 
in our opinion, it may not be necessary 
to examine the evidence on this question. 
It may be recalled that there were paral- 
lel proceedings initiated by the injured 
persons and also by the legal representa- 
tives of the person who died in the same 
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accident. The claim of those persons was 
adjudicated by the Claims Tribunal in 
M.V.C. Nos. 363 and 348/1972 and con- 
nected cases. Therein, the Tribunal held 
that the accident was due to the negli- 
gence of the driver of the Corporation 
bus and awarded compensation to the 
claimants. Against that award, the Cor- 
poration preferred appeals M.F.A. 508, 
509 and 534 of 1975 in this Court. 


6. This Court disposed of those ap- 
peals on Sept. 4, 1978 affirming the find- 
ing recorded by the Tribunal on the ques- 
tion of negligence. Since the cause of 
action for both the proceedings being the 
same, the finding recorded on the ques- 
tion of negligence in the previous award, 
which has become final, must be held to 
be binding on the parties in this appeal 
on the principle of res judicata. The Cor- 
poration which was a party to that award 
cannot, therefore, be permitted to reopen 
that finding in this appeal. 

7. In the result, the appeal fails and 
is dismissed, but in the circumstances of 
the case, we make no order as to costs. 

Appeal dismissed. 
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G. N. SABHAHIT, J. 
N. Narayanaswamy, Appellant v. Ma- 
danlal, Respondent. Í 


Second Appeal No. 1337 of 1974, 
6-8-1981. 

(A) Negotiable Instruments Act (26 of 
1821), Ss. 87, 20 and 80 — Printed Pro 
note form — Interest column left blank 
was not an incomplete document under 
S. 20 — Blank filled up by promisee 
without promisor’s consent was material 
alteration, 


Where in a printed pro note form all the 
particulars were filled up but the interest 
column was left blank it was not an in- 
complete document under S. 20 of the 
Negotiable Instruments Act entitling the 
promisee to fill it up since S. 80 made a 
specific provision that in such a case in- 
terest at 6% p. a. was payable. The filling 
up of the note by the promisee without 
the consent of the promisor would render 
it void under S. 87. In instant case the 
blank was filled up with words ‘14% per 
mensem.” AIR 1974 Mad 4 and (1967) 2 
Mad LJ 66, Foll. (Paras 18 and 19) 

(B) Negotiable Instruments Act (26 of 
1881), S. 87 — Any unsubstantial altera- 
tion is not a material alteration — Filling 
of interest column —— Amounts to mate- 
rial alteration. 


JY/BZ/E780/81/TVN/DVT-H 


D/- 
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It is not any unsubstantial alteration 
that becomes material alteration but only 
such alterations as would adversely affect 
the interests of the other side can be 
called material alterations. Filling up the 
interest column initially left blank in the 
printed promissory note form was held 
to be material alteration rendering it 
void. AIR 1963 SC 746 and AIR 1940 PC 
160, Followed. (Para 16) 


(C) Civil P. C. (5 of 1908), S. 100 — 
Perverse finding of fact — Court bound 
to interfere even in Second Appeal. 


Where the evidence let in and a bare 
looking at the promissory note showed 
that the interest rate in the pro note was 
subsequently filled up by the promisee 
without the consent of the promisor, the 
trial Court’s finding that there was no 
alteration and appeal Courts confirma- 
tion thereof were perverse and hence the 
High Court in the second appeal was not 
only entitled but in duty bound to inter- 
fere with such a finding though normally 
a concurrent finding of fact was not to 
be disturbed at that stage. (Paras 13 & 14) 
Cases Referred: Chronological Paras 


AIR 1974 Mad 4: (1973) 2 Mad LJ 92 17 
(1967) 2 Mad LJ 66: 80 Mad LW 244 18 
AIR 1963 SC 746 16 
AIR 1940 PC 160: 1940 All LJ 598 16 
(1868) 3 QB 573: 37 LJ QB 201: 16 WR 


1045, Aldous v. Cornwell 16 
(1614) 11 Co Rep .3b: 77 ER 1177, Pigot’s 
Case 16 


G. V. Ramaiah, for Appellant; J. Jesta- 
mal, for Respondent. 


JUDGMENT:— This appeal by the de- 
fendant is directed against the judgment 
and decree dated 20-4-1977 passed by the 
Ist Additional Civil Judge, Bangalore, in 
R. A. No. 17 of 1974 on his file, dismiss- 
ing the appeal on confirming the judg- 
ment and decree dated 4-8-1973 passed by 
the 5th Additional First Munsiff, Banga- 
lore in O.S. No. 207/72 on his file, decree- 
ing the suit of the plaintiff for recovery 
of money under a pro note. 


2. The plaintiff instituted a suit at 
O. S. No. 207/72 on the file of the Munsiff 
on the averments that the defendant ex- 
ecuted a pro note for valuable considera- 
tion on 28-1-1969 as per Ext. P. 1 for 
Rs. 2500/- agreeing to pay interest at 
14% per mensem. It is further the case 
of the plaintiff that he received Rs. 600/- 
towards interest on 29-10-1970 and 
thereafter though he demanded the 
amount, he was not paid. Hence, he insti- 
tuted suit for recovery of principal of 
Rs. 2590 and balance of interests of Ru- 
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pees 750 and also the notice charges at 
Rs. 50. 

3. The suit was resisted by the defen- 
dant by filing his written statement. He 
contended that the plaintif and 
Shanthamma, wife of the defendant 
entered into an agreement to prepare and 
supply Uniform outfits to the Govern- 
ment Electric Factory as per tender and 
share the profits. The plaintiff required 
the defendant to execute a pro note as 
collateral security for the money 
advanced by him for the business, The 
business went on for some time, Accord- 
ingly ihe defendant executed a pro note 
only for collateral purpose. Hence, he 
denied the receipt of consideration. He 
further contended thai in the printed 
form of pro note, the column ‘interest’ 
was left blank and subsequently the 
plantift ailered materially the pro note 
by inserting the figure ‘lf’ in the blank 
and as suci the pro note was rendered 
void. 

4. The trial Court raised the following 
issues as arising for consideration in the 
Sult : 

(1) Whether the defendant proves that 
no consideration has passed under the 
pro note? 

(2) Whether the pro note was brought 
under the circumstances mentioned in 
para 2 of the written statement? 

(3) Whether the plaintiff has tampered 
with the pro note and hence the suit is not 
maintainable as alleged in para 6 of the 
written statement? 

(4) Whether the plaintiff is entitled to 
interest and if so, at what rate? 

(5) What is found due? 

(6) What order? 

(7) What decree? 

d During hearing the plaintiff 
examined himself in support of the plaint 
averments and defendant examined him- 
self and his wife. The plaintiff got marked 
Ext. P-1 pro note and the defendant got 


marked Ext. D-i agreement regarding 
supply of cloth. 
6. The learned Munsiff appreciating 


the evidence on record answered issues 1, 
2 and 3 in the negative. He answered 
issue No. 4 in the affirmative and held 
that the interest stipulated was 14% per 
mensem and in that view he decreed the 
suit of the plaintiff as prayed for. 

7. Aggrieved by the said judgment and 
decree, the defendant went up in appeal 
before the learned Civil Judge, Banga- 
lore in R.A. 17/74 as stated above. The 
learned Civil Judge, in the course of his 
judgment, raised the following points as 
arising for his consideration: 
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(1) Whether the suit pronote is not 
supported by consideration? 

(2) Whether the suit pronote is mate- 
rially’ altered? 

8. The learned Civil Judge, reassess~ 
ing the evidence on record, held that the 
suit pronote was supported by considera- 
tion and the said pronote was not mate- 
rially altered as alleged by the defendant 
and in that view he dismissed the appeal, 
confirming the judgment and decree of 
the trial Court. 

9. Aggrieved by the said judgment 
and decree, the defendant has come up in 
the above second appeal before this Court. 

10. The learned Advocate appearing 
for the appellant-defendant strenuously 
urged before me that the courts below 
were not justified in coming to the con- 
clusion that the said pronote was not 
materially altered. He further submitted 
that the courts below ought to have held 
that no consideration flowed under the 
pronote as it was executed only by way 
of collateral security. 

11. As against that, the learned coun- 
sel appearing for the respondent plaintiff 
in this appeal argued supporting the judg- 
ment and decree passed by the trial court 


and confirmed by the first appellate 
Court. 
12. The points, therefore, that arise 


for my consideration in this appeal are: 
(1) Whether the courts below were 
justified in holding that there was no 
material alteration in the pronote? 
(2) Whether courts below were justified 
in holding that the consideration did flow 
under the pronote? 


13. Normally; this Court sitting in se- 
cond appeal is not expected to reassess 
the evidence and to interfere with the 
findings of fact rendered -by the courts 
below concurrently. But, when this court 
finds prima facie that the appreciation of 
evidence is perverse and the findings are 
not supported by materials on record, 
this Court has not only the power but 
also the duty to interfere with such find- 
ings. 

14. I would first take up for consi- 
deration the point whether there is any 
material alteration in the pronote. Ext. 
P-1 is the pronote. By looking at the 
pronote which is in a printed form, it be- 
comes obvious that the figure ‘1d’ insert- 
ed in the blank, was inserted subsequent- 
ly with a different ink and in different 
handwriting. It is apparent on the face of 
the record and is clear to the naked eye. 
The defendant in the course of his evi- 
dence has clearly stated in this regard 
thus t 


N. Narayanaswamy v. Madanlal 


Kant. 229 


“Ext. P-1 is in my handwriting. I had 
not mentioned the rate of interest in Ext 
P-1, The rate of interest has been writ- 
ten subsequently without my consent.” 
It is elicited in the evidence of the plain- 
tiff during cross-examination thus: 

“I am a literate. It is true that the 
number “2” in Ext. P-1 (a) differs from 
number “2” mentioned in the rest of 
Ext. P-L.” 

The learned Civil Judge has ignored this 
material piece of evidence and he has ob- 


served in this behalf in para 8 of the 
judgment thus: 
“The defendant-appellant contends 


that the suit pronote is materially alter- 
ed. It is his case that the interest was not 
mentioned in the pronote as the document 
was executed as a collateral security. It 
is elicited from the plaintif that tha 
figure ‘l}’ is in a different ink and the 
figure ‘2’ is different from the figure ‘2 
written in the pronote, The defendant has 
not sworn that the plaintiff has inserted 
the figure ‘lj’ in the pronote. If really 
the parties had agreed that no interest 
should be paid, the defendant who wrote 
the pronote would have mentioned in that 
pronote that the sum will not carry in~ 
terest. The defendant has not done so.” 
Thus, according to the learned Civil 
Judge it was not sufficient if the interest 
column was left blank to infer that no 
interest was stipulated. He expected that 
the defendant should have written on 
the pronote that no interest was — stipu- 
lated. He has ignored that the defendant 
has clearly stated in his evidence that 
he has not written anything about the 
interest and it was subsequently inserled. 
That being so, I have no hesitation to hold 
that it is apparent that the pronote is 
subsequently altered by inserting the 
figure ‘l#’ in the blank. The finding con- 
currently given by the courts below that 
there is no material alteration is perverse 
as it is recorded even without looking at 
the pronote even with the bare eye. tf 
only the courts below had looked at the 
pro note carefully, it should have been 
clear to them that the figure ‘lf’ was sub- 
sequently inserted. I have no hesitation to! 
hold that the alteration in the pronote is 
apparent on the face of the record and is 
also supported by the evidence on record 
and that the said alteration is effected 
without the consent of the promisor, 
when the document was in the custody 
of the promisee, 


15. The next point for consideration 
would be the legal effect of such altera- 
tion. Section 87 of the Negotiable Instru- 
ments Act reads: 
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“Any material alteration of a negoti- 
able instrument renders the same void 
as against anyone who is a party thereto 
at the time of making such alteration and 
does not consent thereto, unless it was 
made in order to carry out the common 
intention of the original parties.” 

16. The learned Advocate appearing 
for the respondent-plaintiff in the appeal, 
however, submitted that any unsubstan- 
tial alteration would not be of any con- 
sequence and that it would not amount. 
to material alteration contemplated un- 
der S. 87 of the Negotiable Instruments 
Act. In support of the proposition so ad- 
vanced, he relied on a decision of the 
Supreme Court, in the case of M. S. Ani- 
rudhan v. Thomeco’s Bank Lid. (ATR 1963 
SC 746). It is no doubt true that a case of 
alteration in a Negotiable Instrument 
case came up for consideration before the 
Supreme Court in the aforesaid case. 
There can be no dispute that any unsub- 
stantial alteration in the negotiable in- 
strument would not amount to a material 
alteration. In fact, the Supreme Court 
has explained the development of law in 
this regard and his Lordship, Justice 
Hidayatullah in his concurring judgment 
has observed in para 31 of the judgment 
thus: 


“The leading case for a long time was 
Pigots case, (1614) 11 Co Rep 26b where 
Lord Coke stated the doctrine as follows: 


“These points were resolved: 


1. When a lawful deed is. raised, where- 
by it becomes void. the obligor may plead 
no est factum, and give the matter in 
evidence, because at the time of the plea 
pleaded, it is not his deed.” 

“Secondly, it was resolved, that when 
any deed is altered in a point material, 
by the plaintiff himself, or by any stran- 
ger, without the privity of the obligee, 
be it by interlineation, addition, raising, 
or by drawing of a pen through a line, 
or through the midst of any material 
thereby becomes 

obligee himself 
alters. the deed by any of the said ways, 
although it is in words not material, yet 
the deed is void but if a stranger, with- 
out his privity, alters the deed by any of 
the said ways in any point of material, 
it shall not avoid the deed.” 

“The passage is also to be found in an 
article “Discharge of Contracts by Altera- 
tion” by Williston in 18 Harvard Law 
Review, p. 105. The strictness of this 
rule was tempered in subsequent cases 
and was departed from: in Aldous v. 
Cornwell, (1868) 3 QB 573 where Lush J. 
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(speaking for Cockburn, C. J., Blackburn 
J., and himself), after referring to numer- 
ous authorities, observed: — 

“This being the state of the authorities, 
we think we are not bound by the doc- 
trine of Pigot’s case (1614) 11 Co Rep 26b 
or the authority cited for it; and not be- 
ing bound, we are certainly not disposed 
to lay it down as a rule of law that the 
addition of words which cannot possibly 
prejudice anyone, destroys the validity of 
the note. It seems to us repugnant to 
justice and common sense- to hold that 
the maker of a promissory note is dis- 
charged from his obligation to pay it 
because the holder has put in writing on 
the note what the law would have sup- 
plied if the words had not been written.” 


Thus the Supreme Court has explained 
that it is not any unsubstantial alteration 
that becomes a material alteration but 
only such alterations as would adversely 
affect the interests of the other side can 
be called material alteration. In fact, the 
words, ‘material alteration’ have been 
explained by the Privy Council in the 
case of Nathulal v. Mt. Gomti Kuar (AIR 
1940 PC 160) thus: 


“A material alteration is one which 
varies the rights, liabilities or legal posi- 
tion of the parties ascertained by the deed 
in its original state or otherwise varies 
the legal effect of the instrument as ori- 
ginally expressed, or reduces to certainty 
some provision which was originally un- 
ascertained and as such void, or may 
Otherwise prejudice the party bound by 
the deed as originally executed (vide 
para 8).” 

17. The High Court of Madras, fol- 
lowing the above observation has held in 
the case of Verco Private Ltd., Padi v. 
Newandram Naraindas, (1973) 2 Mad LJ 
92: (AIR 1974 Mad 4), that alteration in 
the rates of interest or rates of exchange 
are material alterations as they have all 
effect on amount due and payable under 
the instrument. It was held in that case 
that a stipulation to pay interest interpo- 
lated, was a material alteration. 

18. The learned Advocate -appearing 
for the respondent-plaintiff further argu- 
ed that when the column for interest was 
left blank it became an incomplete docu- 
ment and under S. 20 of the Negotiable 
Instruments Act, it was open to the Pro- 
misee to complete it. He invited my at- 
tention to S. 20 of the Negotiable Instru- 
ments Act which reads: 

“Where one person signs and delivers 
to another a paper stamped in accordance 
with the law relating to negotiable in- 
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struments then in force in India, and 
either wholly blank or having written 
thereon an incomplete negotiable instru- 
ment, he thereby gives prima facie auth- 
ority to the holder thereof to make or 
complete, as the case may be, upon it a 
negotiable instrument, for any amount 
specified therein and not exceeding the 
amount covered by the stamp. The per- 
son so signing shall be liable upon such 
instrument, in the capacity, in which he 
signed the same, to any holder in due 
course for such amount: Provided that no 
person other than a holder in due course 
shall recover from the person delivering 
the instrument anything in excess of the 
amount intended by him to be paid there- 
under.” 


In the present case, however, the pro 
note cannot be said to be incomplete for 
the simple reason that 5. 80 of the Nego- 
tiable Instruments Act specifically pro 
vides for rates of interest where it is not 
‘specifically stipulated in the instrument 
‘itself. S. 80 reads: 


“When no rate of interest is specified 
in the instrument, interest on the amount 
due thereon shall (notwithstanding any 
agreement relating to interest between 
any parties, to the instrument) be calcu- 
lated at the rate of six per cent per 
annum, from the date of which the same 
ought to have been paid by the party 
charged, until tender or realization of the 
amount due thereon, or until such date 
after the institution of a suit to recover 
such amount as the court directs.” 


Hence, it is obvious that there was no 
liberty left in the promisee under S. 20 
of the Act to fill up the gap by introduc- 
ing rate of interest, as in the present case, 
at ‘14% per mensem.’ The view that I am 
taking finds full support in the decision 
rendered in Seth Tulsidoss Lalchand v. 
G. Rajagopal, (1967 (2) Mad LJ 66) where- 
in it is laid down that S. 80 of the Nego- 
tiable Instruments Act provides that 
where a promissory note does not express 
the rate of interest payable thereon, six 
per cent interest shall be payable and 
therefore any alteration of the instru~« 
ment by inserting the rate of interest 
would amount to a material alteration, 
/ Hence, where in a promissory note exe- 
jcuted, the rate of interest was left blank 
‘and it was filled up later without the 
yconsent of the promisor, it will be a 
material alteration invalidating the in- 
strument. A promissory note which does 
‘not mention the rate of interest cannot 
be said to be an incomplete instrument 
{enabling the promisee to fill up the same 
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so as to complete the instrument within 
the meaning of S. 20 of the Act. Hence, 
I am constrained to hold that there is no 
substance in the submission made before 
me that it was open to the promisee to 
insert the rate of interest in the proncte 
Ext. P-1 when it was left blank by the 
promisor at the time of execution. 


19. In the result, I am constrained to 
hold that there is material alteration in 
the pronote Ext. P-1 effected by the pro- 
misee when the document was in his cus- 
tody without the consent of the promisor 
and as such under S. 87 of the Negotiable! 
Instruments Act the promissory note be- 
comes void. In the view I have taken,j 
it is not necessary for me to consider the 
other aspect whether the instrument ex- 
ecuted was merely by way of collateral 
Security and without valuable considera- 
tion. 

29. In the result, the appeal is allow- 
ed with costs throughout. The judgments 
and decrees of the courts below are here- 
by set aside and the suit of the plaintiff 
is dismissed. 

Appeal allowed. 
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P. Gowrishankar Gupta, Petitioner v., 
The House Rent and Accommodation 
Controller, Bangalore and another, Re- 
spondents. 


Writ Peta. No, 4286 of 1981, 
1981. 

Karnataka Rent Control Act {22 of 
1961), Ss. 12, 10A, 4 — Powers of appel- 
late authority —- Premises let out con- 
trary to provisions of S. 4 — Order of 
allotment by Rent Controller — Appeal 
by landlord against the order dismissed as 
withdrawn — Held, appellate authority 
was competent to direct Rent Controller 
to take action against landlord notwith- 
standing that appeal was withdrawn. 

(Para 5) 

B. T. Chabbria, for Petitioner. 


ORDER:— In this petition under Arti- 
cles 226 and 227 of the Constitution, the 
petitioner has sought for quashing the 
order dated 18-12-1980 passed by the Spe- 
cial Deputy Commissioner, Bangalore, in 
Appeals Nos. HRCA (CITY) No. 5/80-81 
and HRCA (City) No. 394/79-80. By the 
Said order the 2nd respondent has direct- 
ed the first respondent to initiate a pro- 
ceeding under Sec. 10A of the Karnataka 
Rent Control Act, 1961 (hereinafter refer- 
red to as ‘the Act’) against Sri Tekchand 
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Tilumal and also to initiate a proceeding 
to prosecute the landlord the appellant 
in Appeal No. 394/79-80. This writ peti- 
tion is filed by the landlord and he is 
aggrieved only in respect of the order 
passed by the 2nd respondent directing 
the Rent Controller to prosecute the pe- 
titioner. 


2. The contention of Sri Chabbria, 
learned counsel for the petitioner, is that 
while dealing with the appeal against the 
order of allotment, the 2nd respondent 
does not get jurisdiction to direct the first 
respondent to initiate a proceeding for 
prosecution especially when the appeal 
filed by the petitioner is prayed to be 
dismissed as not pressed. After the pre- 
mises in question became vacant, the 
petitioner had intimated the vacancy ta 
the first respondent. After intimating the 
vacancy and before it was allotted to any 
applicant, the petitioner had admittedly 
let out the premises In question to one 
Sri Tekchand Tilumal who is one of the 
applicants before the ist respondent. 
There were two applications before the 
first respondent viz., one by Tekchand 
Tilumal and another by Sri T. Narendra 
Kumar, Advocate. During the course of 
the proceeding before the Ist respondent, 
it was not disputed that the premises in 
question was let out to Sri Tekchand 
Tilumal after the vacancy was reported 
and he was put in occupation of the same. 
In fact, the case of the petitioner was 
that, since he had let out the premises in 
question to Tekchand Tilumal during the 
pendency of the proceeding, the same be 
allotted to him (Sri Tekchand Tilumal). 
However, the petitioner and Sri Tekchand 
Tilumal both had agreed before the Ist 
respondent that the premises in question 
would be vacated and the possession 
would be given to a person to whom the 
first respondent would allot. 


3 The first respondent came to the 
conclusion that Sri T. Narendra Kumar, 
Advocate, was entitled to be allotted the 
premises in question. Accordingly, he 
passed an order allotting the premises in 
question to Sri Narendra Kumar, Advo- 
cate, and directed the landlord to put 
him in possession of the premises by 7-3- 
1980. This order of the lst respondent 
was challenged before the 2nd respon- 
dent in H.R.C. Appeal No. 5/80-81 and 
H.R.C. Appeal No. 394/79-80 preferred by 
Sri Tekchand Tilumal and the petitioner 


respectively. Both the appeals were 
heard together. During the course of 
hearing of the appeals Sri Narendra 


Kumar, Advocate, filed a memo stating 
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that he was not interested in the pre- 
mises; therefore, he did not wish to con- 
test the appeal, as such the appeal may 
be allowed. On that basis the petitioner 
also submitted before the 2nd respondent 
that the appeal preferred by him may be 
dismissed as withdrawn. As far ag the 
appeal preferred by Sri Tekchand Tilu- 
mal was concerned, the same was not 
withdrawn and it was argued on merits. 
The 2nd respondent came to the conclu- 
sion that the petitioner was not entitled 
to let out the premises to Sri Tekchand 
after he intimated the vacancy, there- 
fore, the occupation of Sri Tekchand was 
illegal and as such, the action under Sec- 
tion 10A of the Act, was required to be 
taken. Similarly, the 2nd respondent 
came to the conclusion that the petitioner 
also acted illegally in violation of the 
provisions contained in Sec. 4 of the Act, 
therefore, he was liable to be prosecuted. 
Accordingly, the 2nd respondent by the 
impugned order dated 18-12-1980 has 
directed the first respondent to initiate a 
proceeding under Section 10A of the Act, 
against Sri Tekchand and also to initiate 
a proceeding to prosecute the petitioner. 

4. The contention of the learned 
counsel for the petitioner that when the 
appeal is not pressed by the petitioner- 
appellant, it is not open for the 2nd re- 
Sspondent to issue a direction to the Ist 
respondent to prosecute the petitioner, 
cannot at all be accepted. The fact that 
the premises in question is illegally let 
out during the pendency of the proceed- 
ing in question is not in dispute. There- 
fore, the illegal letting out formed part 
of the subject matter of the proceeding. 
Further, even though the appeal prefer- 
red by the petitioner was not pressed, 
but there was an appeal filed by Sri Tek- 
chand which was argued on merits. That 
being so, it is not possible to hold that in 
view of the fact that the petitioner has 
Stated before the appellate authority (2nd 
respondent) that he does not press the 
appeal, the appellate authority has lost 
the jurisdiction to pass or issue the ne- 
consequent 
upon the conclusions arrived at by him. 
Further, the provisions of Sec. 12 of the 
Act read with Rule 15 of the Rules, make 
it clear that it is open for the appellate 
authority to pass such orders as are re- 
quired to be passed having regard to the 
facts and circumstances of the case. When 
the appellate authority is convinced of 
the fact that the landlord has let out the 
premises illegally contrary to the provi- 
sions contained in Sec. 4 of the Act, while 
disposing of the appeal preferred against 
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an order of allotment, he is entitled to 
issue a direction to the original auth- 
ority (Rent Controller) to take action in 
the matter, in accordance with law. 


5. The appellate authority can also 
lexercise the powers of the original auth- 
ority and in that capacity, the appellate 
authority is competent to direct the ori- 
ginal authority to take action against the 
petitioner for the contravention of the 
provisions of the Act. Therefore, having 
regard to the undisputed facts of the 
ease, I do not think that the 2nd respon- 
dent has acted illegally or without juris- 
diction in directing the first respondent 
to initiate a proceeding under Sec. 10A of 
the Act and also to prosecute the peti- 
tioner. Such a power is available even 
when the appeal is not pressed. The ap- 
pellate authority while dismissing the 
appeal whether it be on merits or other- 
wise, can issue such a direction, provided 
it is established that the premises is let 
out contrary to the provisions of Sec. 4 
of the Act. Therefore, I do not see any 
merit in this writ petition. No ground to 
issue Rule. Hence, the writ petition is 
rejected. 

Petition dismissed. 
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B. Jagannath, Petitioner v. N. C. Nara- 
yanappa and another, Respondents. 

Civil Revn. Petn. No. 2065 of 1981, D/- 
14-8-1981. : 

(A) Civil P. C. (5 of 1908), O. 26, R. 9 — 
Sketch of suit property filed with plaint 
— Dispute regarding accuracy of sketch 
— Need for appointment of Commis- 
sioner will arise only after parties have 
adduced evidence, 


Where the dispute relates to the accu- 
racy of the sketch of the suit property fil- 
ed along with the plaint, the need for ap- 
pointment of a Commissioner under O. 26, 
R. 9 for measuring and demarcating the 
suit property with a sketch will arise only 
after the parties have adduced evidence 
in regard to matters in issue in the suit 
in order to better appreciate the evidence. 
The Court will appoint a Commissioner 
only when both parties agree to be bound 
by his report. (Para 4) 

(B) Civil P. C. (5 of 1908), S. 115 and 
O. 26, R. 9 — Court below refusing to 
exercise its discretion to appoint Com- 
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missioner under O, 26, R. 9 — Higb Court 

cannot interfere in revision. (Para 4) 
G. S. Visweswara, for Petitioner; H, M. 

Laxminarayana, for Respondents, 


ORDER:— This . Revision Petition is 
directed against the order made on LA. 
III filed by the defendant in O.S. 5354/80 
on the file of the 7th City Civil Judge, 
Bangalore, 

2. LA. HI was filed for appointment 
of a Commissioner for measuring and de- 
marcating the suit schedule property with 
a suitable sketch attached to it, Learn- 
ed Civil Judge dismissed the application 
on the ground that the prayer for the 
appointment of a Commissioner is frivo- 
lous inasmuch as the boundaries of the 
Suit property were clear from the plaint 
sketch though regarding the western 
boundary the plaint sketch was silent. 
He further held that the said sketch was 
Sufficient for the purpose of the suit. 


3. Aggrieved by the same the Revi- 
sion Petitioner contends that it is essen- 
tial that appointment of a Commissione? 
be made by Court as otherwise it would 
be difficult to decide the matters in issue 
in the case. 

4, If the dispute relates to the accu-| 
racy of the sketch filed along with the suit, 
the need for appointment of a Commr. 
will arise only after parties have adduced 
evidence in regard to matters in issue in 
the suit. Under R. 9 of O. 26 of C.P.C., 
power is conferred on the Court for ap- 
pointment of a Commissioner for local 
inspection in order to better appreciate 
the evidence which is already on record. 
Only when the parties agree that a report 
of the Commissioner so appointed to dis- 
cover the existence or non-existence of a 
fact will bind both the parties that the 
Court shall appoint a Commissioner. 
There are authorities to support this 
view. In similar cases, I have already 
taken the view that the power exercised 
by the Court under O, 26, R. 9 is discre- 
tionary and just because that discre- 
tionary power is not exercised by the 
court below, this Court cannot interfere 
under S, 115 of the C.P.C. 


5- Further, it will be open to the de- 
fendant-petitioner to make another ap- 
plication at the appropriate stage for ap- 
pointment of a Comrnissioner if evidence 
on record does not clarify the issues be- 
fore the Court. Therefore, this Revision 
Petition is rejected. 

Petition dismissed. 
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P. Papaiah, Petitioner v, Chikkabid- 
dappa, Respondent. 


Civil Revn. Petn. No. 1538 of 1981, D/- 
20-8-1981. 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Karnataka Court-fees and Suits Valua- 
tjon Act (16 of 1958), S. 26 (a) and (c) — 
Court-fee should be levied on relief 
elaimed in substance and not on pleadings 
in plaint — Suit for injunction restrain- 
ing defendant from interfering with 
plaintiff’s possession valued under S. 26 
(c) — Defendant denying plaintiff’s title 
— Amendment seeking to bring suit un- 
der S. 26 (a) can be allowed. 


The Court-fee should be levied and 
charged in accordance with the provisions 
of the Act on the basis of the relief claim- 
ed in substance and not on the basis of 
what is pleaded in the plaint, The men- 
tioning of a particular provision of law 
by the plaintiff under which he is seek- 
ing relief does not mean that he is en~ 
titled to relief only under that provision. 
He cannot be denied relief if he is en- 
titled under some other provision ‘of law. 
It is for the Court to look into the sub- 
stance of the relief claimed and then 
charge court-fee accordingly. Therefore, 
where the suit for injunction restraining 
the defendant from interfering with 
plaintiffs possession of suit property was 
valued under S. 26 (c) and the defendant 
denied the plaintiffs title by setting up 
his own title to the property, amendment 
seeking to bring the suit under S. 26 (a) 
can be allowed. Amendment should not 
be refused on technical errors of the liti- 
gant or on a technical ground which the 
Court has found. AIR 1969 SC 1267, Rel. 


on. (Paras 4, Ds 6) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1267 4 


K. Ramasubbiah, for Petitioner; H. Mu- 
nivenkatappa and K. P. Ashok Kumar, 
Govt. Pleader, for Respondent, 

ORDER:— This is a revision petition 
under Sec. 115 of the C.P.C. directed 
against the order of the then’ Principal 
Civil Judge, Bangalore District, Banga- 
lore, made in O.S. No. 313/1980 on LA, 
No. II. 

2- The plaintiff brought the suit 
against respondent for a permanent in- 
junction restraining the said defendant 
from interfering with his peaceful pos- 
session and enjoyment of the suit sche- 
dule property. The defendant-respondent 
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resisted the suit setting up his own title 
to the property. Having regard to that, 
the plaintiff filed an application under 
O. 6, Rule 17 of the C.P.C. seeking an 
amendment of the plaint in respect of 
the valuation of the suit for purposes of 
Court-fee to read as follows: 

“The conduct of defendant amounts to 
denial of plaintiff’s title and the suit is 
therefore laid under Sec. 26 (a) of the 
Karnataka Court-Fees and Suits Valua- 
tion Act and the Court-fee is paid accord= 
ing to Sec. 26 (a) read with Sec. 7 (2) of 
the Karnataka Court-fees and Suits Valu- 
ation Act under a separate valuation.” 
Originally it had been pleaded that the 
relief of injunction is valued at Rs. 1000 
under Sec. 26 (c) of the Karnataka Court- 
Fees and Suits Valuation Act (hereinafter 
referred to as the Act) and Court-fee of 
Rs, 1000 herewith paid on the plaint and 
that suit was valued for purposes of jur- 
isdiction at Rs. 11,000. 


3. The amendment application was re- 
jected by the learned Civil Judge solely 
on the ground that the suit was one for 
mere injunction refraining the defendant- 
respondent from interfering with his 
peaceful possession and enjoyment of the 
suit schedule property and_ therefore 
after, admittedly, valuing the suit for 
purposes of injunction under Section 26 
(c) of the Act, he could not be permitted 
fo overcome the rigour of the higher 
Court-fee by bringing it under Sec. 26 
(a) of the Act. 


4, It is most unfortunate that the 
learned Judge has referred to the case 
of Jai Jai Ram Manohar Lal v. National 
Building Material Supply (AIR 1969 SC 
1267) but failed to understand the ruling 
of the Supreme Court in the said decision. 
The mere mentioning of Section 26 (ey 
of the Act in the plaint as it originally 
Stood would not in itself affect the ques- 
tion of Court fee payable on the plaint, 
The Court fee should be levied and 
charged in accordance with the provisions 
of the Act based on the relief claimed in 
substance and not on the basis of what 
is pleaded. This principle of law ig well! 
settled. A litigan; mentioning a particu~ 
Jar provision of law under which he is 
seeking relief is not entitled to relief. 
only under that provision, nor does it! 
mean that if he is entitled under some 
other provision of law it should be deni- 
ed to him, It is for the the Court to look 
into the substance of the relief claimed 
and then charge the Court-fee according~ 
ly. If this approach had been made by 
the learned Civil Judge, after extracting 
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an important passage from the aforemen- 
tioned decision of the Supreme Court, he 
would not have totally lost sight of the 
purport of that observation. 

_ § The amendment should not be re- 
fused on technical errors of the litigant or 
on a technical ground which the Court 
has found. 

6. I, therefore, set aside the order of 
the learned Civil Judge and permit the 
amendment to be effected in spite of the 
order made by the same Court on an ear- 
lier date directing the petitioner to pay 
Court-fee under Sec. 26 {c) of the Act. 


7. Notice had been ordered to the 
learned Government Advocate by this 
Court probably under the impression that 
public revenue was going to be affected 
by the decision taken in this case. I am 
satisfied that whether the amendment is 
allowed or not allowed having regard to 
the relief claimed in the suit, the peti- 
tion falls squarely under Sec. 26 (a) of 
the Act for purposes of valuation and 
public revenue will not in that event 
suffer. Therefore, the submission made 
by the learned Government Advocate ‘18 


noticed to this effect and this revision 
petition is allowed. 
8. But in the circumstances of the 


case, there will be no order as to costs. 


9. The learned High Court Govern- 
ment Advocate is permitted to file his 
memo of appearance within two weeks 
from today. 

Petition allowed. 
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SPECIAL BENCH 


K. BHIMIAH, G. N. SABHAHIT AND 
N. D. VENKATESH, JJ. 

R. S. Manual Raju, Petitioner v. Mary 
Sara, Respondent. 

Civil Referred Case No. 10 of 1981, 
D/- 4-1-1982. 

Divorce Act (4 of 1869), Sections 22, 
17, 20 — Order for judicial separation — 
Confirmation of -— Reference to High 
Court — Incompetent — Maxim “a 
mensa et thoro” —— Meaning. (Maxim “A 
mensa et thoro” — Meaning). 

Section 22 of the Act, no doubt, states 
that a decree passed under the Section 
for judicia] separation shall have the 
effect of a divorce “a mensa et thoro”. 
That does not mean that it will have the 
effect of a decree for divorce. “A mensa 
et thoro” means literally “from table to 
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bed” (from board and bed’), It is a term 
used to describe a partial divorce in a 
case in which the marriage was just and 
lawful; but, for some supervening cause, 
such as the commission of adultery or 
cruelty by the husband or wife, it be -` 
comes improper or impossible for them tc 
live together. A divorce “a mensa 
et thoro” has to be distinguished from a 
regular divorce and also from a decree 
for a divorce “a vinculo matrimonii”, 
which means g decree for nullity. There 
isno provision whatsoever in the Act for 
getting an order passed for judicial se- 
paration confirmed by High Court. 
Hence, reference to High Court for con- 
firmation of an order for judicia} se- 
paration ig incompetent. (Paras 5 to 8) 


G. N. SABHAHIT, J.:— This is a re- 
ference made by the Principa] Civil 
Judge, Shimoga, for confirming the order 
for judicia] separation passed by 
him on 13-3-1981 in Matrimonial Case 
No. 33 of 1980, on hig file. 

2. The husband, who was the peti- 
tioner before the learned Civil Judge. 
made an application under Section 22 
of the Divorce Act, 1869 (to be refer- 
red to as ‘the Act’) praying for judicial 
separation from hig wife, the respondent 
in the petition. The learned Civil Judge 
has allowed the petition. He has, how- 
ever, in the course of his finaj order, 
stated: 

“The application ig allowed. The case 
be sent to the High Court of Karnataka 
as provided under the Divorce Act for 
confirmation.” 

3. It is obvious that the learned Civil 
Judge has not cared to look into the 
provisions of the Act. There are only 
two sections in the Act which provide 
for confirmation of the order passed by 
the Civil Judge or the District Judge, as 
the case may be, and they are Sections 17 
and 20. 

4, Section 17 of the Act reads: 

“Every decree for a dissolution of 
marriage made by a District Judge shall 


‘be subject to confirmation by the Higk 


Court.” 

Section 20 of the Act speaks of con- 
firmation of the decree of nullity of 
marriage made by the District Judge, by 
the High Court; and the provisions of 
Section 17, Clauses 1,2, 3 and 4, are 
made applicable mutatis mutandis to 
such a decree. 

Section 10 of the Act speaks of dis- 
solution of marriage and Section 18 con- 
templates a petition for decree of nullity. 
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5 The petition before the learned 
Civil] Judge was not under Section 10 
of the Act; nor was it a petition for 
declaring that the marriage was a nul- 
- flity under Section 18 of the Act. It was, 
in fact, as noted by the learned Civil 
Judge, under Section 29 of the Act, 
which speaks of judicia] separation and 
there is no provision whatsoever in the 
Act for getting an order passed for judi- 
cia} separation conferred by this Court, 
Itis thus obvious that Shri A. C. Patil, 
Principal Civil Judge, Shimoga, has com- 
mitted an error of law in directing a 
reference to this Court for confirmation 
of the order. The order passed by him 
is itself operative, without more. 

6. Section 22 of the Act, no doubt, 
states that a decree passed wunder the 
iSection for judicia] separation shal] have 
the effect of a divorce ‘a mensa et thoro’. 
That does not mean that it will have the 
effect of a decree for divorce. ‘A mensa 
et thoro’ means literally ‘from table and 
jbed’ (‘from board and bed’). It is a term 
jused to describe a partial divorce in a 
case in which the marriage was just and 
lawful; but, for some supervening cause, 
such as the commission of adultery or 
cruelty by the husband or wife, it be- 
comes improper or impossible for them 
fo live together. The partia] divorce 
was earlier effected by the Ecclesiastical 
Court. It only caused the separation of 
husband and wife; bul did not dissolve 
‘the marriage so that neither of them 
could marry during the life of the other. 
That is now substituted by Section 22 
of the Act. 

7, Thus, a divorce ‘gq mensa et thoro’ 

has to be distinguished from a regular 
divorce and also from a decree for a 
divorce ʻa vinculo matrimonii, which 
means a decree for nullity. Shri A. C. 
Patil, the Civil Judge, perhaps could not 
comprehend the distinct concepts, in 
making the misconceiveq reference. 
, 8 In the result, therefore, the refer- 
ence itself is found incompetent. Ac- 
cordingly, the reference is rejected. It 
‘is hoped that Shri A. C. Patil, the Civil 
Judge, would be more carefu] in future 
in passing such orders. He should go 
through the provisions of law before 
making a reference, so that the precious 
time of this Court may be utilised for 
better purposes. 
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Shrimaj Jagadguru Mummadi Shri 
Neelakantha Pattadarya Mahaswamygalu, 
Petitioner v. Shankar Shivacharyaswamy 
Gurunanjundaswamy Neelakanthamath, 
Respondent. 


Civil Revn. Petn. No. 1871 of 1981, D/- 
27-8-1981. 

Civil P. C. (5 of 1908), O. 26, R. 3 — 
Examination by commission — Plaintiff 
mathadhipathi making application on 
ground of inability to attend court being 
preoccupied with duties to deity and de- 
votees — Rejection of application un- 
questionable — Plaintiff after filing suit 
cannot plead want of time to give own 
evidence in court. (Paras 2 ang 4) 


_ R. U. Goulay, for Petitioner; S. S. Uj- 
jannavar, for Respondent. 

ORDER:— This revision petition is di~ 
rected against the order of the II Addi- 
tional Munsiff, Hubli, on LA. No, 9 in 
O.S. No. 75/1975. 


2 The applicant in I.A. No. 9 was the 
present revision petitioner, the plaintiff 
in the suit. The application was made 
under Order 26, Rule 3 read with Sec. 151 
of the C.P.C. for appointment of a com- 
missioner to examine the plaintiff at his 
Mutt which he could not leave to perso- 
nally attend the Court as he was every 
day pre-occupied with his duties to the 
deity as well as the devotees. The defen- 
dant who is also a Mathadhipathi object- 
ed to the same. After hearing the parties, 
the application was dismissed as the 
applicant was not either exempted person 
or suffered from any sickness or infirm- 
ity which prevented him from attending; 
the Court. 

3. The learned Munsiff has further 
held that the application is not a serious 
one inasmuch as on two earlier occasions 
identica] applications I As. 7 and 8 
were dismissed for non-prosecution, as 
both the applicant and the counsel were 
absent. Aggrieved by the same, the pre- 
sent revision petition is filed. 

4. Miss Nimmi Swami, learned coun- 
sel appearing for the revision petitioner 
urged more or less the same grounds 
which were urged before the lower Court. 
I am not impressed. The learned Munsiff 
has taken the correct view in rejecting’ 
the application. After all it is the plain- 
tiff who has brought the suit and there- 
fore he cannot plead that he has no time 
to attend the Court in order to give his 
own evidence in the Court. 
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3. This revision petition is, therefore, 
dismissed. This order is passed after 
Dotice to respondent, 

Petition dismissed. 
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K. JAGANNATHA SHETTY AND 
P. A. KULKARNI, JJ. 


Noor Abdu] Jaleel, Appellant v. V, 
Achuthan, Respondent. 

First Appeal No. 101 of 1974, D/- 7-1- 
1982. 

(A) Civil P. C. (5 of 1908), Order 3, 
Rule 4 — Court permitting Advocate to 
retire from a case is not hound to ad- 
journ case and notify the party-in-default. 


There is no obligatory duty imposed 
on the Court to invite a party whose 
Advocate out of disgust has retired from 
the case. It is a sound principle, no 
doubt, that the Court before granting 
permission for an Advocate to retire, 
must enquire whether the Advocate has 
inlimated his intention to his client -not 
to proceed with the case. But the Court 
afler permitting an Advocate to retire 
from the case, is not bound to adjourn 
the case and direct a notice to the party- 
in-default. However, before granting 
leave to retire from the case. the Court 
must insist on the proof from the Ad- 
vocate when he seeks leave to retire. 
The proof pertains to the intimation of 
his intention to the party not to proceed 
with the case. This is more by way of 
a rule of prudence. Next is the rule of 
discretion to be observed. The discretion 
to grant or not to grant leave to retire 
from the case should be guided by well 
settled judicia] norms. Jf the leave 
sought for is granted and if the party 
remains unrepresented and its decision 
on any matter in issue is likely to affect 
any suit or proceeding, then the Court 
would be well advised to request any 
Advocate to address it on that issue be- 
fore finally disposing of the matter. Such 
a discretion has been conferred upon 
Courts under Order JI, Rule 10-A of the 
Civil P. C. (Para 10) 


Held, the Advocates in the present 
ease had taken notice and appeared for 
the defendant even after the District 
Judge took up the case for further trial. 
It was only thereafter they sought per- 
mission one by one to retire from the 
ease for want of instructions. They had 
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earlier effectively participated in the 
trial and sufficiently cross-examined the 
plaintiff. The Court below having re- 
gard to the circumstances of the case, 
could not but grant leave to retire and 
proceeeded to decide the suit forthwith 
on the merits of the matter. In doing 
so, the Court did not commit any ille- 
gality or irregularity in the procedure 
followed. AIR 1968 Mys 188; (1977) 2 
Kant LJ 9 and W. P. No. 1553 of 1972, de- 
cided on 8-11-1973 (Mys) Refd. 
(Para 11) 
(B) Civil P. C. (5 of 1908), Order 6, 
Rule 4 — Account stated — Fraud — 
Suit foy recovery of money payable 
under account stated — Defendant seek- 
ing reopening of suit account on grounds 
of fraud and abuse of confidence in re- 
spect of severa} items in accounts main- 
tained by plaintif —- No evidence led by 
defendant in support of allegations —. 
He is not entitled to have suit account 
reopened. AIR 1934 PC 144 and AIR 


1934 PC 147, Rel. on. (Para 13) 
Cases Referred: Chronological Paras 
(1977) 2 Kant LJ 9 8 
(1973) W. P. No. 1553 of 1972, D/- 8-11- 
1973 (Mys), Raghu Rao v. Krishna 
Bhatla Ringe 8 


AIR 1968 Mys 188: (1967) 1 Mys LJ 236 8 
AIR 1934 PC 144: 15] Ind Cas 90 12 
AIR 1934 PC 147: 150 Ind Cas 6 12 
(1921) 38 TLR 134, Camillor Tank S. S. 
Co. Lid. v. Alexandria Engineering 
Works 12 
Kalasa Shamanna, for Appellant; V 
Krishna Murthy, for Respondent. 


JAGANNATHA SHETTY, J.:— This 
appeal by the first defendant has beer 
preferred against the judgment and de- 
cree Dt. Mar. 5, 1974 madein O. S. No. 1 
of 1973 by the District Judge at Chick- 
magalur. 

The facts are shortly as follows:— 

2. V. Achutan, ‘the plaintiff, insti- 
tuted a suit for recovery of a sum of 
Rs. 23,700/- with interest payable there- 
on. The suit was based on a settled ac- 
count as between the parties. 
The suit was originally brought against 
defendants 1 to 5 but subsequently it 
was withdrawn against defendants 2 to 
3. The plaintiff alleged that defendant-1 
for the purpose of maintaining his estate 


called “Hosangadi Estate” and for his 
family necessity had several] transac- 
tions and maintained accounts with the 


plaintiff from 1964 to 1968 and finally the 


accounts were settled and outstanding 
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balance was struck on Nov. 22, 1968. 
Defendant-1 thereunder signed acknow- 
ledging his liability to pay the balance, 
but failed to pay despite repeated de- 
mands. 

3. Defendant-1 who resisted the suit, 
denied having any transactions with the 
plaintiff. He has, however, admitted his 
signature in the accounts taken and at 
the balance struck; but he said that he 
signed it without looking into the parti- 
culars of the accounts. He gave thus his 
explanation that there was cordial rela- 
tionship between his father and the 
plaintiff and the former had reposed im- 
plicit confidence and trust on the latter, 
and that relationship continued even as 
between defendant-] and the plaintiff. 
He was, therefore, never looking into 
the accounts maintained by the plaintiff, 
but giving his signature whenever the 
plaintiff asked him to do so. In the 
statement of accounts furnished to him, 
he has discovered that many of the en- 
tries therein were false and bogus and 
the plaintiff had played fraud upon him 
by abusing the confidence  reposed. 
Along with the written statement, he 
filed a list containing what he termed as 
incorrect or false entries that are found 
in the plaintiff’s account. 

4. In the light of these contentions, 
the Court below framed the following 
among other issues:— 

(1) Are the entries from 4-7-1964 to 
22-11-1968 of ‘A’ schedule and debit 
entry Dt. 23-12-1968 of Rs. 3,000/- and 
the entries in the ‘B’ schedule true and 
correct, and had the first defendant car- 
ried on the transactions as mentioned 
therein ? 

(2) Does the plaintiff prove that ac- 
counts were siruck on 22-11-1968 and 
that the defendants were found due in a 
sum of Rs. 19,098-58 P. and that the first 
defendant as Power of Attorney Holder 
acknowledged the liability ? 

(3) Has the first defendant put his 
signature in the circumstances pleaded 
by him in para 5 of the written state- 
ment, and has the plaintiff played fraud 
on him ? 

5. The first two issues were deter- 
mined in favour of the plaintiff and 
against the defendant. The Court held 
that the defendant had acknowledged the 
correctness of the accounts and 
balance thereon by affixing his signa- 
ture On a receipt stamp. The Court also 
helq that the balance of Rs. 19,098-58 P 
shown in the account stated included 
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the interest from Dec. 1, 1967 to Nov. 22, 
1968 at 19% per annum. In view of this 
conclusion, the Court found it unneces- 
sary to record a finding on the third 
issue. The suit was accordingly decreed 
for Rs. 23,700/- with costs and current 
interest on the principal at 6% per 
annum from the date of suit till realisa- 
ion. 


6. Here we must give some more 
facts. The suit was originally filed in the 
Court of the Civil Judge, Chickmagalur, 
and later it was transferred to the Court 
of the District Judge, Chickmagalur by 
the direction of the High Court in C.R.P. 
No. 3 of 1973. Both the Courts were 
located at the same place in the same 
building. The learned District Judge 
after receipt of the records, however, 
again issued notices to the Advocates 
representing the parties. When the suit 
was called on Jan. 8, 1974, the notices 
were found to have been served on the 
Advocates, but the suit was adjourned 
to Jan. 23, 1974. On that day, defendants 
2 to 5 were deleted at request ang defen- 
dant-] was represented by two Advo- 
cates (M/s. K. S./T. M. K.). The suit was 
again adjourned to Feb. 27, 1974 on which 
date Sri T. M. K. filed a memo seeking 
leave of the Court to retire from the case 
for want of instructions. Defendant-1 
was also not then present. The Court ac- 
ceded to his request and permitted him 
to retire and adjourned the case to Mar. 
2, 1974. On Mar. 2, 1974, it was the turn 
of the other Advocate Sri K. S. to move 
the Court for permission to retire for 
want of instructions. The Court acceded 
to his request also and granted leave to 
retire from the case. Then defendant-1, 
as usual, was called and found absent. 
The plaintiff who was present, was 
tendered for further cross-examination, 
but none was there on behalf of defen- 
dant-{ to cross-examine him. So the evi- 
dence on behalf of the plaintiff was 
closed, and the case was adjourned to 
Mar. 4, 1974 for defendant-1 to lead evi- 
dence. It may be relevant to state that 
the plaintiff was already examined and 
cross-examined at great length in the 
Court of the Civi] Judge before the suit 
was transferred to the Court of the Dis- 
trict Judge. When the suit was taken up 
on Mar. 4, 1974, the plaintiff and his 


Advocate were present, but not defen- 
dant 1 or anybody on his behalf. The 
plaintiffs Advocate addressed his argu- 


ments and the Court adjourned the case 
to Mar. 5, 1974 on whicb day, the judg- 
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ment was pronounced decreeing the suit 
for Rs. 23,700/- with costs and current 
interest at 6% per annum. The defen- 
dant in this appeal, has challenged the 
validity of that decree. 


7. Upon the submissions made by 
counsel on both sides, the following two 
points arise for consideration: 


1. Whether the defendant was entitled 
to a Court notice after his Advocate was 
permitted to retire from the case? 

And 


2. Whether on the materia] on re- 
cord the defendant was entitled to have 
the suit accounts reopened ? 


8. As to the first point, Mr. Shamanna 
for the appellant depends both on prac- 
tice and procedure of the Court. He 
urges that the Court ought to have issued 
a notice to the defendant when his 
Advocates were permitted to retire for 
want of instructions. In support of this 
submission, the counsel adopts what this 
Court observed in Krishna Venkatesh 
Pai v. Devappa Ayyu Naik, (1967) 1 Mys 
LJ 236: (AIR 1968 Mys 188) and Yellappa 
v. Murigeppa, (1977) 2 Kant LJ 9 at p. 12, 
para 7. In Krishna Venkatesh Pai’s case 
Govinda Bhat, J., (as he then was) has 
laid down some guidelines for counsel 
and Courts to follow before seeking and 
granting leave to retire from the appeal 
for want of instructions. The learned 
Judge observed that where a counse] has 
been engaged in an appeal and if, for 
any reason he wants to report no instruc- 
tions, it is his duty to notify the appel- 
lant first and then seek leave of the 
Court to retire from the case. He also 
observed that the Court before dismis- 
Sing the appeal for non-prosecution, 
should take steps to protect the interest 
of the appellant by issuing notice to him or 
direct counsel] to file proof of having 
issued notice of his intention not to pro- 
ceed with the appeal. Venkataswami J. 
in Raghu Rao v. Krishna Bhatta Ringe, 
W. P. No. 1553 of 1972 disposed of on 
Nov. 8, 1973, extended those principles 
€ven in the matter of origina] suits. The 
learned Judge said: 

“The requirement of the protection of 
the interest of the litigant is common to 
both types of matters and that even in 
origina] proceedings where the counsel 
seeks leave of the Court to retire, the 
Court must follow one of the two alter- 
natives, namely, either refuse to grant 
permission to retire and proceed with the 
case; or adjourn the case to enable the 
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counse] to notify his client of his inten- 
tion to retire from the case”. 


The correctness of those observation. 
came up for consideration before a Bench 
of this Court (Honnaiah, Ag. C. J., and 
Venkatachaliah, J.), in Yellappa v. Muri- 
geppa (Ibid Note 2). Venkata- 
challiah, J., speaking for the Bench 
while broadly accepting the norms laid 
down in Raghy Rao’s (W. P. No. 1553 of 
1972, disposed of on Nov. 8, 1973) case 
as salutary and necessary to promote 
the ends of justice, however, warned: 


“This cannot be understood to operate 
as an unqualified limitation on the 
powers of the Court in al] circumstances 
and without reference to and independ- 
ently of the conduct of the parties. R. 2 
of O. XVII, CPC contemplates the man- 
ner in which the Court has to proceed if 
the parties or any of them fail to appear 
on any day to which the hearing of the 
suit is adjourned. R. 3 of O. XVII CPC 
envisages that where any party to a suit 
to whom lime has been granted fails lo 
produce hig evidence, or to cause the 
attendance of his witnesses, or to per- 
form any other act necessary for the 
further progress of the suit, for which 
time has been So allowed, the Court may, 
notwithstanding such default, proceed to 
decide the suit forthwith. In a given 
situation, owing to the failure of the 
party, it would become open to the Court 
to proceed under R. 2 or R. 3, as the 
case may be, of O. XVII CPC. That dis- 
cretion of the Court cannot be circum- 
scribed by a mere signification at that 
stage of the intention of the counse] toe 
retire from the case without having 
earlier notified his client in this behalf. 
The Court must test whether the situa- 
tion entailing and justifying the attrac- 
tion and invocation of R. 2 or R. 3 of 
O. XVII CPC is on account of the failure 
or default of the party concerned or is 
purely attributable to an unforeseen 
situation of the counsel signifying his 
intention to terminate the engagement. 
Where it appears to the Court that the 
latter event can reasonably be consider- 
ed to be merely designed to avert the 
obvious consequences of the failure er 
default of the party, the Court would be 
perfectly justified in proceeding with the 
matter either under R. 2 or R. 3, as the 
case may be, of O. XVII CPC, inasmuch 
as, in such a case, the retirement of the 
counse] would not be the immediate and 
direct cause of the Court proceeding te 
dispose of the suit either wunder R. 2 or 
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R. 3 of O. XVII CPC. To hold otherwise 
would be to allow the discretion of the 
Court to be bogged down by mere in- 
cantation by the counse] of his intention 
to retire.” 

The learned Judge then having regard 
to the facts found in that case, observed 
that the plaintiff who remained absent 
was not entitled to a Court nolice. 


§. Mr. Shamanna, however, urged 
that the case on hand has a different 
footing. According to him, the Court be- 
low after permitting both the Advocates 
of the defendant to retire froin the case 
ought to have issued a notice tg the party 
and ought not to have proceeded to con- 
sider the case on merits without such a 
notice. Mr. Krishng Murthy, learned 
Senior Advocate for the responden! 
sought to answer that contention by sub- 
miiting that it would be putting a pre- 
mium on the lethargic attitude of the 
defendant to protract the litigation. 


10. We gave our anxious considera- 
tion to these contentions. Considering 
the facts and circumstances of the 
case, in the light of the authorities to 
which we have called attention, it is, in 
our judgment, not possible to hold that 
the defendant was entitled to a notice as 
contended for. There is no such obliga- 
tory duty imposed on the Court to invite 
a party whose Advocate out of disgust 
has retired from the case. It is a sound 
principle, no doubt, that the Court before 
granting permission for an Advocate to 
retire, must enquire whether the Advo- 
cate has intimated his intention te his 
client not to proceed with the case. But 
we cannot accept the submission that the 
Court after permitting an Advocate 
to retire from the case, is bound to ad- 
journ the case and direct a notice to the 
party-in-default. Such a contention, so 
far as we find, has neither the sanction 
under law nor the support of any canon 
of judicial ethics or rules of prudence. 


In our system of administration of 
justice, it is generally for litigants to 
choose their Advocates and the Advo- 
cates are primarily accountable to their 
parties. If a responsible Advocate seeks 
leave of the Court to retire from the 
case and the Court in its judicial discre- 
tion permits him to retire, we faij to 
understand why then the Court should 
again notify the party-in-default in the 
absence of any statutory requirement. A 
word of caution, however, is required to 
be uttered. We in the world of law 
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should not move mechanically. We must 
have a liltle more regard to facts of life 
and problems of people. We must insist 
on the proof from the Advocate when he 
seeks leave to retire. The proof pertains 
to the intimation of his intention to the 
partly not to proceed with the case. This 
is more by way of a rule of prudence. 
Next is the rule of discretion to be ob- 
served. The discretion to grant or not to 
grant leave to retire from the case should 
be guided by well settled judicial norms. 
tf the leave sought for is granted and if 
the party remains unrepresented and 
its decision on any matter in issue is 
likely to affect any suit or proceeding, 
then the Court would be wel] advised to 
request any Advocate lo address if on 
that issue before finally disposing of the 
matter. Such a discretion has been con- 
ferred upon Courts under O. I, R. 10-A 
of the Civi} P. C. That is all that we in- 
tend to state in this context. 


li. Mr. Shamanna in support of his 
contention next relied upon O. III, 
R. 5 (2) of the Civi] P. C. as amended by 
the State of Karnataka. It reads: — 

“A pleader appointed to act shal] be 
bound to receive notice on behalf of his 
client in all} proceedings in the suit as 
defined in sub-rule (3) of R. 4. Where, 
however, such pleader having been 
served with notice reports to Court ab- 
sence of instructions from his client 
under sub-rule (4) of R. 4, the Court 
shal] direct that notice shall be issued 
and served personally on the party in 
the manner prescribed for service of 
summons on defendant under O. V of 
this Code.” 


We do not think that the above rule 
is any assistance to the present case. 
That rule applies to malters set out in 


in sub-rule (4) of R. 4 which in turn pro- 
vides for the applications for execution 
of a decree, the applications for review 
of judgment, and applications for leave 
to appeal. They are post-decreta] pro- 
ceedings. In lj such proceedings 
it is also the duty of the Advo- 
cate appointed by the party to act and 
receive notice on behalf of his client. 
But where such Advocate having been 
served with the notice, reports no instruc- 
tions from his client, then the Court 
shall direct that notice shal] be issued 
and served personally on the party. We 
are clearly not concerned with the mat- 
ters set out in sub-rule (4) of R. 4 and 
the appellant, therefore, cannot rely upon 
it. We are concerned with the predecretal 
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proceedings... The. Advocates in the pre- 


sent ease had taken notice and appeared 


for the defendant even after the District 
Judge took up the case for further trial. 
It was only thereafter they sought per- 
mission one by., one to retire ‘from the 
case for want of instructions. They had 
earlier effectively participated in the 
tria] and’ sufficiently cross-examined . the 
plaintiff. The Court below having, regard 
to the circumstances of the case, could 
nol but grant leave to retire and pro- 
ceeded to decide the suit ‘forthwith on 
the merits of the matter. In ‘doing so, the 
Court did not commit any - illegality or 
irregularity in the procedure followed. 

12. This takes us to the second ques- 
tion. The question is ‘whether the 
fendant was entitled to reopen the ac- 
counts on which the suit was based 
against him. The plaintiff instituted the 
suit to recover the money payable under 
an account stated. It ig not in dispute 
that the defendant . has signed at the 
balance struck after taking into consider- 
ation the credit and debit entries in the 
accounts ‘maintained by the plaintiff. 
The defendant’, plea, however,-was that 
he did not verify those accounts and the 
plaintiff. by abusing the ` confidence has 
played fraud upon him. It is now neces- 
sary to state the scope of a suit based on 
an account stated and the defence that is 
normally available for a contesting party 
in such a suit. There’ are two Privy 
Council decisions -on this matter. The 
principle of law was first laid down in 
Elvira Rodrigues Siqueira v. Godnicailo 
Hypolito Constincio Noronha, AIR 1934 
PC 144:151 Ind Cas 9¢ where Lord 
Atkin said: >. 

“Their -Lordships think that what has 
been forgotten’ is that there are two 
forms of account ‘stated. . An account 
stated may only ‘take the form of: a 
mere acknowledgement of a debt, and 
in those circumstances, though it is quite 
true it amounts to a. promise and the 
existence of a debt may be inferred, 
that can be rebutted, and it- may . very 
wel] turn out that there is No reaj debs 
at all,-and in these: circumstances there 
would be no consideration and- no bind- 
ing promise.” 


The learned. J. nes in fact disting uishi-. 


ed. and put on one side that. form: of ag- 


count stated which constituted a. mere - 


acknowledgment of a debt. Then -he thus 
stated what would -Droperiy be described - 
ay- a reaj--accoumt -stated. eee 


' 1982. ‘Kiarnatalea/16" IX . Ga y a 


Noor Abdul Jaleel: y,- Y. Achuthan 


de- . 


Parties ahd a balance struck”. 


Kant 241 °- 


--“But on: the-other.-hand, there.is an- 
other. form of account stated which is a 
very ‘usual form as between merchants 
in business in- which the. account stated 
ig an account which contains entries on 
boih sides, and in which the parties who 
have stated the account between them 
have agreed that the items on one side 
should be. set against the items upon the 
pilier side and the balance only should 
be paid; the items on. the smaller side 
are sel off and deemed ‘to be paid by the 
items On the larger side, and there is a 
promise for good consideration to pay 
the balance arising from the fact that the 
items have been so set off and paid on 
the way described.” 

Lord Atkin quoted ‘the language of 
Viscount Cave in Camillo Tank S. S. Co. 
Ltd. v. Alexandria Engineering Works, 
(1921) 38 TLR 134: 

"There is the:second kind of account 
stated, where the account contains items 
both of credit and debit, and the figures 
on both sides are adj usted between the 


While explaining further these pre- 
positions, Lord Wright in Bishun Chand 
v. Girdhari Lal, AIR 1934. PC 147: 150 
Ind Cas § observed: 

“indeed, the essence -of an account 
stated is not the character of the items 
on one side or the other, but the fact 
that there are cross items of account and 
that the . parties mutually agree the 
several amounts of each and,- by treating 
the items so agreed on the one side as 
discharging the items on the other side 
pro tanto, go on toe agree that the 
balance only is payable. Such a transac- 
tion is in truth bilateral, and creates a 
new debt and a new cause of action. 
There are mutual promises, the one side 
agreeing to accept . the amount of the 
balance of the debt as true (because 
there must.in such. cases be, at least in 
the end, a creditor to whom the balance 
is due) and -to pay if, the other side 
agreeing the entire debt as at a certain 
figure and then agreeing that it has been 
discharged to such and. such an -extent, 


- Sg that there wil] be complete . satisfac- 


tion on payment of the agreed balance. 
Hence, there ‘is mutual consideration to 
support the promises on either side and 
to constitute the . ‘new -cause of action. 


_ Thè” account stated jis | accordingly. bind- 


ing, save that it may be re-opened on any 
ground for nea fraud or mistake 
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— which would justify setting any other 
agreement.” 
(Underlining is ours) 


It is clearly involved in these observa- 
tions that whatever the consideration for 
each item in the account, if the parties 
have mutually agreed by treating the 
items on the one side as discharging the 
items on the other side and they have 
gone to agree that the balance alone is 
payable, then such an account stated is 
binding on the parties save that it may 
be reopened on any ground which would 
justify setting aside any other agree- 
ment. This is because an account stated 
is no more than an agreement to accept 
the amount of balance as true and to pay 
it over to the other side agreeing that the 
debt has been discharged to such and 
such extent and the balance alone is 
pavable. That is why, it is said the de- 
fendant in such a suit will not be entitled 
to show that such and such item in the 
account is incorrect or without considera- 
tion. He could, however, show that there 
never was any transaction which would 
give rise to an account stated and that 
he could show only on the ground of 
fraud or mutual mistake. 


13. In the present case, the defendant 
has no doubt challenged the correctness 
of the several] items in the accounts 
maintained by the plaintiff. He has also 
alleged fraud and abuse of confidence. 
But he has not led any evidence in sup- 
port of his contention. The allegations 
of fraud and abuse of confidence re- 
mained only as allegations with no evi- 
dence to support. He was, therefore, not 
entitled to have the suit account re- 
opened. We have already held that the 
defendant alone was to be blamed for 
denying himself the opportunity to lead 
evidence. We are unable to help him. 


14. On the materia] on record, the 
suit could not but be decreed against 
the defendant and the Court below was 
justified in doing so. 


15. In the result, the appeal fails and 
is dismissed with costs. 


Appeal dismissed, 
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SPECIAL BENCH 


K. BHIMIAH, G. N. SABHAHIT 
AND N. D. VENKATESH, JJ. 
Chandramohan Kumar, Petitioner v, 


Mrs, Florence Indravathi and another, 
Respondents, 


C. R. C. No, 3 of 1981, D/- 9-3-1989. 


(A) Constitution of India, Art, 254, 
Schedule VIY List HI (Concurrent list) 
Entry 5 — Divorce Act (1869), Sec. 10 
— Karnataka Civil Courts Act (21 of 
1964), Sec. 23 — Dissolution of marriage 
-— Power of District Court fo deal} with 
the matter conferred on civil judge by 
notification — Validity — Whether such 
notification requires assent of President. 


Where the High Court by issuing a 
notification by virtue of Sec, 23 of Kar- 
nataka Civil Courts Act conferred the 
jurisdiction of District Court under Sec- 
tion 10 of Divorce Act to deal with the 
dissolution of marriage on the Civil 
Judges in the State, the notification 
would be valid. In view of Art 254 of 
the Constitution, the State Legislature 
is competent to pass any legislation with 
regard to one of the matters enumerat- 
ed in the Concurrent List even though 
such legislation is repugnant to the Cen- 
tra] Act and the State Act shall prevail 
over the Centra] Act, in the State till 
Such time as the Parliament deems it 
proper to amend, vary or repeal the 
law so made by the State Legislature, 
provided the assent of the President is 
obtained, having reserved the same for 
his consideration, Thus, if was compe- 
tent for the State Legislature even to 
amend the provisions with regard to 
jurisdiction with respect te any of the 
matters in the Concurrent List and mar- 
riage and divorce are subjects in the 


Concurrent List, (Paras, 14, 17): 
The Karnataka Civil Courts Act, 
1964, was So reserved for the as- 
sent of the President and it has 


received the assent of the President on 
the 28th day of March 1964. That being’ 
so, the State Legislation with regard to 
the jurisdiction of marriage and divorce 
as contained in See, 23 of the said Civil 
Courts Act prevails over the provisions 
made in the existing Central Act, name= 
Iy the Divorce Act, 1869. (Para 19) 

However, it was not necessary to take 
the assent of the President to the notifi- 
pennrann AAAA AA N 
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cation issued under Sec, 23 of the Kar- 
nataka Civil Courts Act, 1964, as it was 
not contemplated under Art. 254 (2) of 
the Constitution, Thus the Civi] Judge 
in the State has jurisdiction to enter- 
tain, try and dispose of the petition 
given under Sec. 10 of the Divorce Act. 
AIR 1979 SC 898; AIR 1976 SC 1031 
Rel. on, (Paras 25, 26) 

(B) Divorce Act (4 of 1869), Ss. 10, 11 
— Petition for dissolution of marriage 
on ground of adultery — Adulterer he 
joined as co-respondent unless excused 
by Court, only on grounds under Sec, 11 
— Provision mandatory — Petition 
without such co-respondent not main- 
tainable, (Paras 29, 31 to 35) 
Cases Referred: Chronological Paras 


AIR 1979 SC 898: 1979 Cri LJ 773 20 
AIR 1976 SC 1031 24 
AIR 1964 Cal 33 (FB) 34 
ATR 1942 All 223: 1942 All LJ.355 34 
AIR 1928 Nag 117: (1928) 107 Ind Cas 


667 35 
AIR 1925 Bom 231: ILR 49 Bom 368 36 
B. Rudra’ Gowda, for Petitioner; 


B. S. Keshava Iyengar Advocate Gene- 
ral, for Respondents, 


SABHAHIT, J.:— This arises out of 
a reference made by the Principa] Civil 
Judge, Shimoga, by his order dated 
8-9-1980 passed by him for dissolution 
of marriage in Matrimonial] Case No, 21 
of 1979, on his file, 


2. Shri Chandramohan Kumar made 
a petition to the Court of the District 
Judge, Shimoga, for dissolution of his 
marriage with Mrs. Florence Indravathi, 
respondent-] in the petition, under Sec- 
tion 10 of the Divorce Act, 1869, (here- 
inafter referred to as ‘the Act’), He 
averred that his marriage with respon- 
dent-1 in the petition was solemnised 
on 18-5-1978 according to Christian Re- 
ligious Rites,- After the marriage, he 
took respondent-1 to his residence on 
21-5-1978. Respondent-1 stayed with the 
petitioner for a week and, thereafter, 
she went to Bommanahally to the house 
of her parents along with the petitioner. 
On 30-5-1978 in the night, the nuptial 
ceremony was arranged. But. according 
to the petitioner, respondent-1 did not 
co-operate with the petitioner for sexual 
intimacy. Even on the next day and on 
subsequent days, she put forward some 
excuse or the other and did not allow 
the petitioner any sexual intimacy with 
her, The petitioner stayed with respon- 
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dent-1 for four days and returned tọ his 
house, He invited respondent-1 to ac- 
company him to his house, But, she re- 
fused to come with him, A few days 
thereafter, the petitioner went back to 
the officia] residence of respondent-] at 
Agalagandi where she was working as 
a Nurse, Then also respondent-1 did not 
allow the petitioner to have any mari- 
tal intimacy with her. She did not treat 
him properly with love and affection 
and the petitioner went back to his. 
house being disgusted with the conduct - 
of respondent-j, Again, on 25-6-1978, 
he went to the official residence of res- 
pondent-{ along with his friend N. J. 
Kumaraswamy, It was about 9.30 P, ML 
when they arrived at Agalagandi, The 
doors of the house of respondent-1 were 
closed, The petitioner, according to him, 
knocked the the doors several] times and 


. also called out respondent~-1 by name 


several times, She did not open the 
doors immediately. After some time, 
when the petitioner started knocking 
the doors forcibly and loudly, respon- 
dent-1 opened the doors and the peti- 
tioner and his friend Kumaraswamy 
went in. They found that respondent-% 
in the petition was sleeping on the bed 
of respondent-1 in the room where res- 
pondent-1 was sleeping, None else were 
in the house. When the petitioner asked 
respondent-1 about the presence of res- 
pondent-2, she did not give him satis- 
factory reply, When the petitioner insist- 
ed for a reply, respondent-1 told him 
that he was her friend and disclosed his 
name as ‘Chandru.’ The petitioner got 
upset and slapped respondent-1 on the 
cheek. Respondent-1, being enraged, 
demanded of the petitioner and his 
friend to get out, She protested and de- 
clared that the petitioner was not her 
husband and that she would not live 
with him. She called Chandru and em- 
braced him in the presence of the peti- 
tioner and his friend, The petitioner and 
his friend returned, 


A few days thereafter, the petitioner, 
along with his mother, went tọ the 
house of respondent-1 at Agalagandi to 
persuade respondent-] to go over to 
their house. When the petitioner with 
his mother went to the house, they 
found that the door was not bolted from 
inside, They opened the door and went 
in. They found responddents-] and 2 in a 
compromising position on the bed, Res- 
pondent-1, being enraged, abused the 
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petitioner and his mother in ‘filthy lan- `` 
out, 


. @uage and asked them to get 
. threatening to forcibly neck them cut. 
Accordingly, the petitioner and his 
mother returned, Ke has further aver- 
red in the petition that many of his re- 
latives and friends saw xrespondents-1 
and 2 moving together. 

On these averments, he asserted that 
respondent-1 was leading a life of adul- 
tery with respondent-2 ` ever since the 
. marriage and he prayed for dissolution 
of the marriage on that grownd coupled 
-with desertion on the part of repon- 
dent-1 from his company without rea- 
sonable excause, 

He further averred that there was no 
collusion between the parties, The Court 
had jurisdiction to entertain and hear 
the petition because they reside within. 
the jurisdiction of the Court, 

3. The petition was presented before 
the District Judge, Shimoga, on: 4-1-1979. 
The learned District Judge, however, 
returned the petition with the -concern- 
ed documents for presentation to pro- 
per Court, on 7-7-1979, Thereafter, the 
petition was taken back and presented 
before the Principa] Civil Judge, Sbi- 
moga, on 11-7-1979 and it was register- 
ed at Matrimonia] Case No, 21 of 1979. 

4. Notices were- issued to respon- 
denis-1 and 2, Respondent-1- was served 
and was represented by a Lawyer. 
Notices were. issued, by Registered Post 
as. also. through Court to respondeni-2. 
But he could not be served, The notices 
were returned , with the endorsement 
‘No such addressee,’ Thereafter, it ap- 
pears that en 11-2-1980, the. learned 
Ceunse] appearing for the nelitioner 
submitted before the Court that he gave 
up respondent~2 and, accordingly, the 
petition was amended deleting respons 
deni 2. 

5. Respondent-] filed her statement 
Gf Objections to the petition denying the 
averments made in the petition, Accord- 
ing to her, the petitioner was trying: te 
marry again. The: petitioner 

mother demanded | that “respondent-1 
should give all her salary to them, She 
coud not do so as she had commitied 
liabilities Being enraged, “they drove 
her out of the house, She denied all 
averments regarding the alleged adul- 
terous conduct; l 

6. The learned Civil Judge raised 
the following ase as arising from the 
‘pleadings :— 
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~{1) Whether the petitioner proves that 
epod 4 is. leading an adulterous 
life? — 

(2) Whether the petitioney is entitled 
to a decree for dissolution of marriage 


. and for divorce? 


{3) What order? 

J- During hearing, the petitioner 
examined himself as P.W. 1, He exa- 
mined his friend N, J. Kumaraswamy 
as P.W. 2 and his mother Smi. Lali- 
thamma as P, W. 3. He got marked ex- 
hibit P-] the Postal Acknowledgment 
and Exhibit P-2 the notice dated 26-6- 
1979 issued to respondent-l, 

8. The learned Civil Judge, appreciat~ 
ing the evidence on record, answered 
issues Nos, 1 and 2 in the affirmative 
and, in that view, he passed a deeree 
for dissolution of marriage, allowing 
the petition and he has referred the 
same to this Court for confirmation un- 
der See, 17 of the Aci 


§ Al the very. outset, it was noticed 
that the order for dissolution of márri= 
age was passed by the Civil Judge, 
though the Act does not contemplate the 
hearing of any proceeding under it by 
a Civi} Judge. Accordingly, notice was 
issued to the learned Advocate General 
to clarify the position and assist the 


Court with regard to the position of 
law, l fo oS 
16. Shri, B. Rudre T, learned 


Counsel appearing for the pètitioner/ 
appellant and also Shri. Keshava Iyen- 
gar, learned > Advocate ` General, were 
heard on the preliminary point as ` to 
whether the Civil Judge has jurisdic- 
tion to entertain, try and dispose. of a 
proceeding under the Act. 


21, The learned Advocate > General 
submitted that though under Sec. 3 g 


of the ‘Act, Court is defined as the High 


Court er the District Court, as the case 
may be, and, as such, a petition for dis- 
solution of marriage should be made 
before the District Court, ‘the Karnataka 
State has amended ‘the relevant Section 
by the Karnataka Civi} Courts Aci 


- $964, By Sec. 23 of the said Civil Courts 


Act, confer ‘ing jurisdiction on ‘the Civil 
Judge under the Act, He further sub- 
mitted that the High Court of Karnataka 
has issued a Notification unde? the pro~ 
visions of Sec, 23 of the said Civil 
Courts Act, on 31-11-1978, investing the 
powers of a District Court er a District 


as ‘en al} the officers- presiding over 
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the Civil, Judges’ Court in the State. and 
as such, the Civil Judge, Shimoga, could 
entertain, try and dispose of the peti- 
tion for dissolution of marriage under 
Sec. 10 of the Act. 

42, The Point, haretore: that . comes 
up for our consideration is; “Whether 
the State Government is competent to 
amend the Central Act, conferring juris- 


diction on the Civil Judge to entertain, - 


try and dispose of matters under the 
Aci?’ 

13, The subject of ‘marriage and 
divorce’ is to be found at Entry Ne. 5 
in List II] of Schedule VIJ to the Con- 
stitution of India, In other words, the 
subject-matter is in the’ Concurrent List. 
‘Art. 254 of the Constitulion of India 
speaks of inconsistency between laws 
made by Parliament and laws made by 
the Legislature of States, It reads :— 

'(1) If any provision of law made by 
the Legislature of a State is repugnant 
to any provision of law made by Par- 
liament which Parliament is compeient 
to enact, or to any provision of an exist- 
ing law with respect to one of the mat- 
ters enumerated in the Concurrent. List, 
then, subject to the provisions of cl. (2), 
the law made by Parliament, whether 
passed before or afier the law made 
by the Legislature of- 
as the case may be, the existing law, 
shal] prevail and the law made by the 
Legislature of the Stale . shall, to .the 
extent of repugnancy,.be void. 

(2) Where a law made by the Legis- 
lature of a State with respect to one of 
the matters enumerated in. the Concur- 
rent List contains any provision repugn- 
ant. te the provisions of an earlier law 
made by Parliament or an existing -law 
with respect to that matter, then, the 


law So made by. the Legislature of such ` 


State shall, if it has been reserved for 
the ' consider ation of the, Pr esiden! and 
has received his assent, prevail in ‘that 
State :- n 

‘Provided that nothing in this clause 
shal] . prevent Parhament from enacling 
at any time any law with respect to the 
same matter including a law adding 


fo, amending, varying or repealing the . 


law So. made by the Legislautre of. the 
State.” j: ma 

.1ł4. Thus, it is- obvious that under 
Cl. (2) of Art. 254 of the Constitution 
of India, -the State .-Legislature. is com- 
i petent. te pass any legislation with. re- 
gard to one of the. matters. enumerated 
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‘jn the Concurrent List. even though ‘such 


legislation is repugnant. to the - Central 
Act: and ‘the State -Act shal] prevai] over 
the Central Act.in the State til] suchi 
time as the Parliament deems it proper 
to amend, vary or repeal the law so 
made by the State Legislautre, provid-' 
ed the assent of the President is obtain- 
same. for his 
consideration, 

15. As stated above. ‘marriage and 
divorce’. are to.be found in Entry No. 5 
Of .the Concurrent List. The State 
Legislature is, therefore, competent to 
legislate on the subject even though it 
may be repugnant to the . provisions 
made in the earlier Central Act. 

16. The Karnataka State -passed the 
Karnataka Civil Courts Act,: 1964, Sec- 
fion 23. of the said Civil Couris Act 
reads :— 

- “Power to H Civi) Judge with 
jurisdiction under - certain Acts — (1) 
The High Ceurt may, by - notification, 
invest any Civil Judge within such local 
limits and subject to such pecuniary 
limitation aS may be specified in such 
notification, with. all or any of. the 
pewers of a District Judge er a District 
Court, as the case may be under the 
following Acts, namely :— 

(i) The Biverce Act, 
Act 4 of 1869); 

(ii) The Guardians and Wards Act, 
1890, (Central Act 8 of 1890): 

üi) The Indian Lunacy Act, 1912 
(Central Act 4 of 1912), sae 

` (v) The Succession Act, 1925, (Cen- 
tral Act 39 of 1925), (Omitted by Act 
No, 28 of 1978): 
= (%) The Special Marriage. Act, 
(Central Act 43 of 1954). 4 


17.. H may further be mentioned thal 
Item 46 in the Concurrent List. viz., 
List TIT. contains. the special jurisdiction 
and powers of all Courts except .the 
Supreme Couri with respect to any of 
the. matters in the List, That being so, 
it is obvious thai it was competent for 
the State Legislature eyen to amend the 
provisions with regard to jurisdiction 
with respect to any of the: matters in 


t869, (Ceniral 


1954, 


. the Concurrent List and,.as pointed out 


above, marriage and diverce are sub- 
jects in. the Concurrent. List. Hence, the 
State Legislature was obviously com- 
petent tg legislate even with regard t0 
the jurisdiction and powers of all Courts 
to those matters even ifi 
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they are repugnant to the provisions in 
the existing Central Act. 

18. It is no doubt necessary to note 
that Cl. (2) of Art. 254 of the Constitu- 
tion of India contemplates that the State 
should reserve for consideration of the 
President such legislation and should 
receive his assent before such legisla- 
tion prevails over the Central  Legisla- 
tion, 

19. The Karnataka Civil Courts Act, 
1964, was so reserved for the assent of 
the President and it has received 
the assent of the President on the 28th 
day of March 1964, That being so, it is 
obvious that the State Legislation with 
regard to jurisdiction of marriage 
and divorce as contained in S. 23 of 
the said Civil Courts Act prevails over 
the provisions made in the existing Cen- 
tral Act, namely the Divorce Act, 1869. 

20. The Supreme Court of India, in 
the case of M. Karunanidhi y. Union of 
India (AIR 1979 SC 898), had an occa- 
sion tọ consider this aspect and the 
Supreme Court has observed in this be- 
half thus — 

“Where, however, a law made by the 
State Legislature on a subject covered 
by the Concurrent List is inconsistent 
with and repugnant to a previous law 
made by Parliarnent, then such a law 
can be protected by obtaining the as- 
sent of the President under Art, 254 (2) 
of the the Constitution. The result of 
obtaining the assent of the President 
would be that so far as the State Act is 
concerned, it will prevai] in the State 
and overrule the provisions of the Cen- 
tral Act in their applicability to the 
State only, Such a state of affairs will 
exist only until Parliament may at any 
time make a law adding to, or amend- 
ing, varying or repealing the law made 
by the State Legislature under the pro- 
viso to Art, 254.” (Vide: Para 8). 

21. That being so, we have no hesi- 
tation to hold that Sec, 23 of the Kar- 
nataka Civil Courts Act, 1964, prevails 
over the provisions of the Act in respect 
of the jurisdiction of the Court to en- 
tertain, try and dispose of matters re- 
garding dissolution of marriage. 

22. The next point that arises for 
Our consideration is: “Whether the 
Notification issued under the Section by 
the High Court further requires the 
assent of the President?” 

23. The Notification is dated 31-11- 
1978 and it reads :—~ 
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“In exercise of the powers under 
sub-sec, (1) of Section 23 of the Karna- 
taka Civil Courts Act, 1964, (Karnataka 
Act 21 of 1964) and in supersession of 
the existing orders on the subject, the 
High Court of Karnataka is pleased to 
invest the power of a District Court or 
District Judge on alj the Officers Pre- 
Siding over the Civil] Judge’s Courts in 
the State under the Acts mentioned 
hereunder within their respective ter- 
ritorial jurisdiction, 

(i) The Divorce Act, 1869; 

(ii) The Lunacy Act, 1912 and - 

(iii) The Special Marriage Act, 1954.” 

24, The Supreme Court of India con- 
Sidered the aspect as to whether it is 
enough if an Act is reserved for the 
consideration of the President and as- 
sent of the President is taken or it is 
further necessary to take the assent of 
the President even for the notification 
issued under the Act, in the case, Kerala 
Electricity Board vy, Indian Aluminium 
Co. Ltd. (AIR 1976 SC 1031). Speaking 
on this aspect, in the majority judg- 
ment delivered by His Lordship Alagiri- 
swamy J., it is ruled in Para 12 of the 
judgment thus: 

Peet ait Was it necessary to get the 
President’s assent for this notification 


as contended by some of the respon- 
denis? Quite clearly no Presidential 
assent was possible to the notification. 


Art, 254 (2) does not contemplate Presi- 
dential assent to notifications issued 
under the Act. The Article contemplates 
Presidential assent only to Jaws made 
by the Legislature of a State...... oe E 


25. Thus, it is obvious that it was 
not necessary to take the assent of the 
President to the notification issued 
under S. 23 of the Karnataka Civil 
Courts Aci, 1964, as it was not contem- 
plated under Art. 254 (2) of the Con- 
stitution of India, 

26. As a result of the above discus- 
sion, it emerges that the Civil] Judge, 
Shimoga, has jurisdiction to entertain, 
try and dispose of the petition given 
under S. 10 of the Act. We answer the 


‘ point accordingly, 


27. That takes us to the considera- 
tion whether the order of  dissolu- 
tion of marriage passed by the learned 
Civi} Judge, Shimoga, should be con- 
f&rmed. 

28. We were taken through the pro- 
ceeding. We find that though Chandru, 
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the alleged person with whom respon- 
dent-1 was having adulterous relation- 
ship, was added as a party as respon- 
dent-2 in the proceeding, he was sub- 
sequently given up by the petitioner 
and was deleted by amending the peti- 
tion. It is further found that the learn- 
ed Civi] Judge has not raised an issue 
on the point ‘whether the petitioner pro- 
ves that there was no collusion between 
the parties in instituting the pet- 
tion,” He has not discussed that aspect 
and has not recorded his finding on the 
aspect. Jt is necessary for us to find 
out in the circumstances whether the 
order of the learned Civil Judge in 
question gets vitiated, 

29, Section 11 of the Act specifically 
states: 

“Adulterer to be  co-respondent, — 
Upon any such petition presented by a 
husband, the petitioner shall make the 
alleged adulterer a co-respondent . to 
the said petition, unless he is excused 
from so doing on one of the following 
grounds, to be allowed by the Court:— 


(1) that the respondent is leading the 
life of a prostitute, and that the peti- 
tioner knows of no person with whom 
the adultery has been committed, 


(2) that the name of the alleged ad- 
ulterer is unknown to the petitioner, 
although he has made due efforts to dis- 
cover it: 

(3) that 
dead.” 

29A. Thus, law requires that the 
husband shal] add the adulterer as a co- 
respondent in the proceeding. The pro- 
vision is mandatory, 


30. It is no doubt true that the ad- 
ulterer was added as a co-respondent 
viz., respondent-2 in the petition when 
the petition was presented by the hus- 
band to the Court under S. 10 of the 
Act. Subsequently, however, obvious- 
ly, by an ora; submission to the Court, 
the petitioner has amended the petition 
by deleting the name of the co-respon- 
dent viz, respondent-2, the adulterer. 
We find from the Order Sheet that on 
11-2-1980, the learned Civil Judge has 
made the following endorsement, inter 
alia: 

“Petitioners Counsel gives up the 2nd 


the alleged adulterer is 


respondent, Petition amended accord- 
ingly.” 
31. Thus, it is obvious that there 


was no application made by the peti- 
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tioner for being excused from adding 
the name of the co-respondent on any 
of the grounds mentioned in S, 1l of 
the Act. The Court, without such an 
application and without looking into the 
provisions of the Act on an oral sub- 
mission made by the Counsel for the 
petitioner, allowed the Counsel to delete 
the name of respondent-2 from the 
petition and to amend the petition ac- 
cordingly. 

32. The petition is amended by de- 
leting the name of respondent-2 on 
11-2-1980. Thus, in effect, there was 
a petition before Court for dissolution 
of marriage under S. 10 of the Act 
made by the husband without adding 
the adulterer as a co-respondent and 
without being excused by the Court 
from adding the adulterer as a co-re- 
spondent on any of the grounds men- 
tioned’ in S. 11 of the Act. 

33. The point for our consideration, 
in the circumstances, is: “Whether such 
a petition is maintainable in law?” 

34. As pointed out above, the provi- 
sion in S. 11 of the Act is mandatory. 
A petition without the co-respondent 
cannot be maintained unless leave to 
dispense with his presence has 
actually been obtained from the Couri. 
For obtaining such a leave, a formal 
application has to be made supported 
by proper evidence making out one of 
the conditions mentioned in S, 11 of the 
Act; Vide William Percy Bowman v. 
Harriet Dorothy Bowman, (AIR 1942 
All 223) and Susanta Kumar Mitra v. 
Smt, Himangshu Prova Mitra, (AIR 
1964 Cal 33) (FB). 

35. Indian Courts do not have the 
same discretion in divorce proceedings 
to dispense with the naming of a co- 
respondent as the English Courts have. 
The three grounds mentioned in S. 11 
of the Act are the only one on which 
leave can be so granted to proceed 
with a petition for dissolution of mar- 
riage, (Vide Charles Henry Smalley v. 
Mrs, Olive Muriel Smalley, (1928-107 
Ind Cas 667): (AIR 1928 Nag 117). 

36. It is further laid down by the 
Bombay High Court that the Court 
should not lightly excuse a party from 
making any enquiry which he can re- 
asonably be expected to make as to the 
adulterer, (Vide: John Over v, Muriel 
A. I. Over; (1925) ILR 49 Bom 368: 
sie 27 Bom LR 251: (AIR 1925 Bom 
231)). 
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given under S. £0 of the Act for dissolu- 
tion of marriage is itself defective 
being in accordance with the . provisions 


of S. 11 of the Act and, hence, it is not -- 


maintainable in law., 

38. For the ‘reasons stated above, 
the question of confirmation of the order 
of dissolution of marriage would ` not 
survive for- consideration, In the nor- 
ma] course, the reference itself should 
have been dismissed. Since, however, 
there is a legal error committed by the 
Court also in allowing. the petitioner to 
amend the petition, by deleting respon- 
dent-2, without any formal application 
and prayer for leave to dispense with 
the presence of respondent-2, on any of 
the grounds mentioned in S 11 of the 
Act, it becomes necessary to return’ the 
proceeding to the learned Civi] Judge 
to enable the petitioner to make a for- 
ma] application, if he so desires, as no 
litigant. shall suffer om account of any 
‘mistake committed by the Court or its 
officers, 


39. Moreover, as pointed out above, 


the learned Civil Judge has not raised 
an issue.on the point of absence of col- 
lusion between the parties and has not 
considered that aspect in the course of 
his judgment, as is required . under 
S. 12 of the Act, 
40. Section 12 of the Act reads: 
-“Court to be satisfied of absence of 
collusion.— 

. Upon any such petition fer the dis- 
solution of a marriage, the Court shall 
satisfy itself, so far as it reasonably 
can, not only as tọ the facts alleged, but 
also whether or not the petitioner has 
been in any manner accessory to, or 
conniving at, the going through of the 
said form of marriage, or the adultery, 


Or has condoned the same, and shall 
also enquire into any counter charge 
which may be made against the peti- 


tioner.” 
44. This provision has been ignored 


by the learned Civil Judge. On this 
count also, if would be necessary 
to send: back the case for further en- 
quiry to the learned Civil J udge, 

“42. In the circumstances, the re~ 
ference is | returned to the Principal 


Civil Judge, Shimoga, . ` with a direction 
. that he shal} now give an, oppor tunity, 
to the petitioner to apply for leave to 
' dispense with the presence of the adul- 
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37. That being so, we are constrained - 
to hold that the petition of the husband : 


“not - 


ALR. 
terer in the proceeding on a valid 
@round, if he so desirés” and to consider 
the: aspects contained in S. 12 of the 
Act after raising the necessary issue, ` 
AS. No costs of this proceeding. 
een accordingly. 
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‘Laxmibai, Appellant `v. ` Thoreppa, 
Respondent, 

Second Appeal No, 891 of 1975, Dj- 
8-3-1982. i _ 

(A) Limitation Act (36 of 1963), 
Art. 65 — Adverse possession — Posses- 
Şon even under inadmissible document 
becomes adverse to true owner, 

In the instant case, the sale deed bore 
an endorsement that the suit houses 


‘were sold to the defendants for Rs. 200/-, 


It is no doubt: true that the 
ment amounted te a sale and having 
been not registered, it was not admis- 
sible in evidence. But possession under 
an inadmissible document becomes ad- 
verse to true owner, That endorsement 
was made in the year 1937. Hence ad- 
verse possession started from that year 
and in the absence of evidence to show 
that thereafter the defendant paid rent 
tö the owner the defendant would be 
deemed to have perfected: his title by 
adverse possession, on the basis of pos- 
session taken .in pursuance of such in- 
admissible document, (Para 10) 

(Œ Evidence Act (1 of 1872), Sec, 114 
= Entry in death register — Not suff- 


endorse- 


‘cient to raise. presumption that. entry 


relates to the person whom. it is alleged 
to be velated.—-Entry must be connect- 
ea to the person whose date of death 
has to be established, by adducinea other 
evidence, ATR 1963 Bom 25 and AIR 
1949 Ori 22. Rei. om. (Paras 12, 13, & 15) 
Cases Referred: Chronological Paras 
AIR 1963 Bom 25 12 
AIR 1949 Orissa 22 : 56 Cri LJ 650 13 

Murlidhar Rao, for Appellant; B. S. 
Raikote, for Respondent, 


JUDGMENT :— This -appeal by the 
plaintiff is . directed against the judg- 


ment and decree dated 16-4-1975 passed 


by the District Judge, Raichur, in Re- 
gular Appeal . No. 102 .of. 1970,.-on his 
file, allowing. the. appeal,. on- reversing 
the judgment and . decree: dated 2 4- 


EZ/GZ{C186/82/VAN/SNV 


4982 . Larmibat. v, 
1965 passed by. the Munsiff, Deodurg, 
in Original. Suit No, 11/1 of 1964, on | 


his file, decreeing the suit. of the plaia~ 


tiff, . 

2. It is the case of the plaintife that 
one Rukmajappa was the owner of two 
houses bearing Municipal Nos. 619 and 
620 situate in Deodurg Town. Rukma- 
jappa left -Deodurg in the year 1929-30 
for Adoni and settled there, 
` leaving -Deodurg, for good, he leased 
out the houses in favour of the defen- 
dant on an yearly rent of Rs, 25/- with 
a stipulation that the defendant should 
pay the house taxes also and maintain 
the houses in good repairs. The’ said 
Rukmajappa died on 16-4-1931 in Adoni 
leaving behind him his son Subbanna 
and four daughters, After the death of 
his father, Subbanna became the owner 
of the two houses and the defendant 
paid rents to him, Subbanna died in or 
about the year 1945 and, thereafter, the 
plaintiff, being his only. daughter, suc- 
ceeded .to the estate. and the defendant 
paid rents to her til] the year 1960. It 
is further averred. in the plaint that on 
17-2-1961 the defendant not only refu- 
sed to pay the rent to the plaintiff but 
also denied the title of the plaintiff over 
the suit houses. by.claiming titie in him- 
self. That led to the. institution of. the 
present suit for declaration of. title and 
for possession and mesne pera; py the 
plaintiff, . ; b 


3. The defendant resisted the suit Dy 
filing his written ` statement, He con- 
tended thai the suit was false and vexa- 
tious and not maintainable against him. 
It was .. barred .by time, . Proper .and 
necessary parties were not on record. 
The plaintiff has mo locus standi to file 
the sulit, He denied the averments with 
. regard. to the payment. of rent as made 
in the plaint. He asserted that Rukma- 
jappa sold the houses to him for a sum 
of Rs..200/- .before he left the town 
Deodurg. He then handed over the re- 
gistered sale deed to him with the end- 
Orsement of agreement of sale, He also 
‘claimed that he perfected his title by 
adverse possession, 


4. The trial Court raised the follow- 


ing issues as- arising from the pleadings: - 


( Whether the defendant proves, 
that the: ‘value of the suit exceeds the 
pecuniary: jurisdiction of this -Court?: : 

(2) ‘Whether the plaintiff proves - that 
he is the absolute owner o£ the suit pro- 
parties? 


Before - 


Rs. 75/-? 
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(3) Whether the defendant is entitled 
to the benefit . of Sec. 53-A of the 


. Transfer of Property Act? 


(4) Whether the defendant proves 
that he has perfected his title to the 
suit properties. by adverse possession ? 

_(5). Whether the plaintiff is entitled 
to recover possession of the suit proper- 
ties from the defendant ? 

(6) Whether the plaintiff is entitled 
to. recover past mesne profits. of 


(7) Whether the plaintiff is entitled 
to future mesne profits? . 

(8) Whether the suit is maintainable ? 

(9) Whether the suit is barred by 
limitation ? . 

(10) Whether the suit has cause of 
action? 

(11) Whether the Court-fee paid is 
sufficient ? 

(12) To what relief, if any, 
plaintif entitled ? 


5. The trial Court, appreciating the 
evidence on record, held that the plain- 
tiff was the owner of the suit house 
and was enfitled for possession and 
mesne profits as. prayed for at the rate 
of Rs. 25/- per year. It rejected the 
contention of the defendant that he had 
perfected his title by adverse posses- 
sion, -Aggrieved by the said judgment 
and decree, the defendant went up in 
appeal before the District Judge, Rai- 
chur, in Regular. Appeal No, 102 of 1970, 
on his file. The appeal was allowed and 
the case was remanded by the learned 
District Judge. The plaintiff, however, 
came up in miscellaneous appeal before 
this Court, in Miscellaneous Second Ap- 


is the 


‘peal No, 84 of 1972 and this Court by its 


Judgment dated 19-3-1979 allowed the 
appeal and set aside the order of re- 
mand by. the learned District Judge and 
direcied that the learned District Judge 
should rehear the appeal and dispose it 
of on merits. Thereafter, - the appeal 
was heard afresh by the learned Dis- 
trict Judge. The learned District Judge, 
in the course of his judgment raised the 
following points as arising for his con- 
Sideration in the, appeal: 


. (1) . Is the finding of the lower Court 
correct that the .respondent-plaintiff is 


fhe owner and the appellant/defendant 
is, the tenant of the suit premises? 


(2) Is the lower Court right in hold- 
ing that the ‘appellant/defendant is not 
entitled to the benefit of Section 53-A of 
the ‘Transfer ‘of Property ‘Act t 
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(3) Is the obServation of the lower 
Court justified that the plea of adverse 
possession is not available to the appel- 
lant/defendant ? 

(4) Whether the suit is time barred? 

(5) Whether the mesne profits 
awarded are correct ? 

(6) What order? 

6. The learned Civil} Judge, reasses- 
sing the evidence on record, held that 
the tria] Court was not justified in hold- 
ing that the plaintiff proves his title to 
the suit properties, Under Point No, 2, 
the Jearned District Judge held that the 
defendant was in adverse possession. 
Under Point No. 3, he held that the plea 
of adverse possession was available. In 
that view, he held that the suit was 
barred by time and that the: plaintiff 
was not entitled for declaration, posses- 
sion Or mesne profits. He allowed the 
appeal, set aside the judgment and de- 
cree of the tria] Court and dismissed the 
suit of the plaintiff. Aggrieved by the 
same, the plaintiff has come up with the 
above second appeal before this Court. 

7. The learned counsel appearing 
for the appellant strenuously urged be- 
fore me that the court below was not 
Justified in taking into consideration the 
endorsement on Exhibit D-13. Accord~ 
ing to him, there was absolutely no evi- 
dence that the plaintiff was put in pos- 
session as owner. He further submitted 
that the evidence on record revealed 
that the defendant was paying rent 
even to the plaintiff and, as such, the 
possession of the defendant was that of 
a tenant til] he denied the title of the 
landlord. Hence, he submitted that the 
suit was not barred by time and thë 
learned District Judge was not justified 
in holding that the defendant had per- 
fected his title by adverse possession, 
In that view, he submitted that the ap 
pea] was entitled to succeed. 

8. As against that, the learned coun- 
sel appearing for the respondent/defen- 
dant argued supporting the judgment 
and decree of the learned District Judge, 

9. The points, therefore, that arise 
for my consideration in this appeal are; 

(1) Whether the learned District 
Judge was justified in holding that the 
defendant had perfected his title by 
adverse possession ? and 

(2) Whether the 
Judge was justified in holding that the 
suit was barred by time? 

19. In Exhibit D-13, there is an en~ 
dorsement that the suit houses were sold 
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fore me that in 1937 Rukmajappa 


learned District 


A.I. R. 


to the defendant for Rs. 200/-. It is 
no doubt true that the endorsement, as 
rightly pointed out by the learned Dis- 
trict Judge, amounts to a sale. It should 
have been registered, As such, it is 
not admissible in evidence, But posses- 
sion under an inadmissible document 
becomes adverse to the true owner. 
That endorsement was made in the 
year 1937. Hence, adverse possession 


‘starts from that year. 


11. It was, however, contended he- 
was 
not alive. For that, Exhibit P-2 was 
relied upon, Exhibit P-2 is the extract 
of death entry from Adoni Municipality 
which shows that one Rukmajappa died 
on 16-4-1931. But the learned District 
Judge has rightly pointed out that there 
is no identity of Rukmajappa with whom 
we are concerned in the suit as the per- 
son mentioned as ‘Rukmajappa’ in Ex- 
hibit P-2, 

12. It is settled principle of law that 
the identity of the person mentioned in 
the entry should be established by evi- 
dence aliunde, (Vide- Paryanibai vw 
Baji Rao; AIR 1963 Bom 25). 

13. It is clearly stated therein that 
it is wrong to assume that mere filing of 
a copy of an entry in the birth register 
or the ‘Kotwari’ books proves ipso facto 
that the entry relates to or proves the 
birth of the person concerned; evidence 
has to be introduced to connect that en- 
try with the person whose date of birth 
has to be established and that of the 
identity of the person under the entry 
must be established by other evidence. 
(AIR 1949 Orissa 22 — relied on). 


14. In the instant case, as rightly 
pointed out by the learned District 
Judge, there is no evidence adduced to 
show the identity of Rukmajappa in 
Exhibit P-2 as the same Rukmajappa 
with whom we are concerned, 


15. Besides, DW 2 has deposed that 
he wrote the ‘Shara’ in Exhibit D-13 and 
he has proved it. Rukmajappa has sign- 
ed the ‘Shara’, Therefore, it is obvious 
that Rukmajappa with whom we are 
concerned was alive on the date of the 
Shara viz., in 1937, That belies the en- 
try in Exhibit P-2 as the entry relat- 
ing to the death of Rukmajappa concern- 
ed in his case. Moreover, Exhibit P-2 
does not show the name of the father 
of Rukmajappa or his  grantfather. 
The columns are left blank. Hence, the 
learned District Judge has rightly held 
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that the entry is not established as re- 
lating to Rukmajappa in the suit, I have 
no reason to differ, 


16. That being so, I am satisfied that 
adverse possession started in the year 
1937 against the true owner, There is 


absolutely no evidence on record to 
show that thereafter the defendant 
ever paid rent either to the plaintiff 


or to the father of the plaintiff and the 
defendant has obviously perfected his 
title by adverse possession because the 
suit is instituted only in the year 1964 
iie, on 14-1-1964. The learned Dis- 
trict Judge was, therefore, right in hold- 
ing that the defendant has perfected 
his title by adverse possession and that 
the suit was barred under Article 65 
of the Limitation Act, 

17. That being so, the present appeal 
is obviously devoid of merits and is lia- 
ble to be dismissed and I dismiss the 
same, 

No costs ín this appeal, 

: Appeal dismissed. 
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G. N. SABHAHIT AND 
A. K. LAXMESHWAR, JJ. 
Gregory Joseph Salvador Pais, Ap- 
pellant v. Mrs. Melba Dolores Pais, Re- 
spondent, 


Misc, First Appeal No, 1001 of 1978, 
D/- 5-1-1982. 

(A) Divorce Act (4 of 1869), S. 22 
— Cruelty — Husband given to heavy 
drinking, beating and harassing wife in 
spite of protests and implorings — Also 
making reckless allegations about her 
character — Wife suffering physically 
and mentally from such conduct — 
Held, she was entitled to judicial separa- 
fion on ground of cruelty, (1955) 3 All 
ER 193 Rel. on. (Paras 29, 33, 34, 36) 


(B) Divorce Act (4 of 1869), S. 22 — 


Condonation — Jt presupposes proper 
subsequent conduct on part of other 
spouse, 


Condonation is not unconditional. It 
presupposes proper subsequent conduct 
on the part of the other spouse. Jf, 
after condonation, any acts of cruelty 
are committed again of the same ` kind 
Or of any other variety then the earlier 
acts of cruelty would revive. AIR 1975 
SC 1534 Foll (Para 38) 
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In the instant case, even after the - 
filing of the petition for judicial. separa- 
tion, the husband filed a false complaint 
against the petititioner (wife) complain- 
ing of theft and robbery as a result of 
which she was subjected to physical and 
mental] harassment. She was summoned 
tothe Police Station, Police in number, af 
the instance of the husband, visited the 
house, effected an inventory and, ultima- 
tely, the complaint was discharged as 
groundless. Again, the husband, without 
any reason whatsoever, beat her, twisted 
her hand as a result of which she was 
constrained to approach a doctor. This 
incident also happened after the filing of 
the petition, Thus, it is obvious that 
in view of these acts of cruelty commit- 
ted by the husband, both physical and 
mental, all the earlier acts get revived 
even- assuming that there was condona- 
tion earlier, There is no substance, 
therefore, in the argument that the wife 
has condoned all the previous acts of 
cruelty and, as such, they cannot be 
made the ground for judicia] separa- 


tion, (Paras 39, 40, 41) 
Cases Referred: Chronological Parag 
ILR (1980) 2 Kant 1444 15 
AIR 1975 SC 1534 16 


(1966) 1 All ER 524: (1966) AC 643: 
(1966) 2 WLR 634 (HL), Blyth v. Blyth 


16 

(1965) 2 All ER 82: (1965) 1 WLR 567, 
Hudson v. Hudson 13 
(1963) 2 All ER 966: (1964) AC 644: 
(1963) 3 WLR 176 (HL), Gollins v. 
Gollins os 23 
(1955) 3 All ER 193: (1955) 1 WLR 1011, 
220 LT 164, Baker v. Baker 30 


(1948) 77 CLR 191, Wright v. Wright 16 
(1897) AC 395 (HL), Russell v. Russell 
13 

S. G. Sundaraswamy for K, Suryana- 
rayana Rao, for Appellant; C. M. Rego, 
for Respondent. , 

SABHAHIT, J.:— This Appeal by 
the husband is directed against the judg- 
ment and decree dated 29-5-1978 passed 
by the Third Additional District Judge, 
Bangalore, in Matrimonial Case No. 10 
of 1973, on his file, allowing the petition 
of the wife Mrs. Melba Dolores Pais for 
judicia] separation and for custody of 
children, institued under Ss, 22 and 23 
read with S. 41 of the Indian Divorce 
Act, 1869, (hereinafter referred to as 
‘the Act’). 

2. The relevant petition averments m 
brief are as follows: 
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The petitioner and the respondent in 
the petition are Indian Christians,. Tirey 
were married on 21-8-1961 in. Milagres 


Church, Mangalore, and. they last re- 


sided together at 25A, Magrath Road, 
Civil Station, Bangalore. They have 
three sons born out of wedlock. 

The Petitioner and the respondent 
were not known to each other prior to 
thelr marriage. The ‘engagement cere- 
mony in. respect of the marriage took 


place on 21-8-1961. Since marriage, 
their life has not been smooth and 
happy. ‘The in-laws of the petitioner 


did not take kindly to her, They ill-- 


treated her, the respondent joining with 
them. It is the case of the petitioner 
that since marriage, she has been sub- 
fected to both mental and physica] cru- 
elty at the hands of the respondent, 
After marriage, the respondent left to 
Kuwait. The petitioner joined him in 
Oct. 1961. The sisters of the respon- 
dent were living with them at Kuwait. 
The respondent was addicted to heavy 
drinking and was behaving cruelly with 
the petitioner and was beating her with- 
out rhyme or reason. The trouble ag- 
gravated in the year 1962 when the peti- 
tioner was expecting her first child and 
was in a delicate state of health, The 


respondent’s sister got upset for mo rea-. 


ery and the 
petitioner for 


son and commenced to 
respondent blamed the 
that and forced her to ask forgiveness 
of his sister. The -in-laws were living 
with the petitioner and the workload .of 
the petitioner increased very much and 
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though she requested her husband to . 


take her to a Separate residence, he. ré-. 
fused to do so.’ The petitioner left for 
India om 30-4-1962 for .cenfinemen! and 


the respondent insisted that she, should, . 


for ‘confinement, go to his. l 
house instead of going to. her mothers 


mother’s. 


house, Even after the birth of the frst.. 


son, when the respondent came to India,. 


- 


he frequently quarrelled with the, peti-. . 


tioner and made her. - life 


Dec, 1962. and the respondent continued 
fo drink heavily and treat her © cruelly 
and that made her live In . 
fear, jeopardising her health. 
.On 23-12-1974, 


mg money matter, he was upset and at 
tacked the: petitioner- -by banging her 


head against the .wall.and strangling ‘her. 
and but for. the intervention of a friend. - 


perpetual 


roiserable. . 
The petitioner went back to Kuwaill in. 


: Bangalore and commenced to drink and: 


when the respondent . 


received a letter from ‘his sister regardr. . 
. went. to Mangalore and brought. 


upon and attempted to commit 


losi her life The brother of the petix 


tioner was sent for and then the respon-. 


dent behaved as if nothing had transpir- 
ed and, after his departure, the respon- 
dent ‘got the petitioner to pack all her 
clothes and brought a can of petrol and 
threatened to set fire to it and burn the 
same During the years 1965, 1966 and 
1967, the same-eruel treatment. was 
meted out to her by the respondent, 
Even thereafter, when the. petitioner 
came lo India, the respondent was writ- 
ing threatening letters and was not send- 
ing remittances to the petitioner. she 
had come to India in early 1970. She 
had to struggle to maintain herself and 
her children in spite of the fact that the 
respondent was getting a fat salary of 
Rs, 6,250/- per month, tax-free, 


The respondent came to india in 1971, 
He believed in witchcraft and he engaz- 
ed the service of one Britto and began 
to ‘act as per his instructions, On 21-12- 
1971, the respondent as. usual got heavi- 
ly drunk, locked himself in the bath- 
¥00m for noi less than five Kours and 
oreke everything he could lay his hands 
suicide. 
The petitioners younger’ brother was 
sent for and he induced the respondent 
te come sult; the respondent came out 
with a koife to kill the petitioner and 
hey children. The petitioner and her 
children locked themselves: in a room 
and escaped the fury and the respondent 
broke the door and hit thé petitioner 
with a tea-poy. The respondent, bes 
fore peing taken away from the house, 
aitempted tg set fire to curtains in the 
house. The same night, the respondent 
came wilh a knife in his hand and tried 
to assault the petitioner and her child- 
ren: when they 
petitioners prother, he went to the 
garage. saying that. he would commit 
suicide. He later. left for Kuwait -on 
7-1-1972. From there, he wrote letters 
ihreatening the petitioner with black- 
mail and ran her down to everyone, 


Om 9-11-1972, the respondent came to 


spend. money lavishly without support 
ing the family. He wanted. to ge to Can~ 
nanere to centact some people 
would helo him in black magic and he 
some 


. leaves, broomsticks and some. liquid ete., 


and keot them under lock. and key and. 


he, told all the friends of the petitioner 


A. F. Re 
who was present then, she would have . 


were rescued -by the. 


who. 


i 
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not fo visit ‘her and be was no! allowing 


the petitioner to go anywhere, ` He would: 
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not allow her to, play the radio or even | 


to talk to the children, 


On 30-11-1972, the petitioner was ask-. 


ed to go out of the house and then, when 
she started packing, he assaulted the 
petitioner by twisting her hands and he 


fook away alj the things and then locked’ 


them up. When the petitioner’s eldest 
son brought the duplicate keys and open- 
ed the door, the respondent assaulted 


the child with hands and slippers and | 


banged his head to the floor, The re- 
spondent later lodged a police complaint 
of robbery against the petitioner, 


By amending the petition subsequent-. 


ly, the petitioner included one more para- 
The re-. 


in the petition including. these. 
Spondent got himself examined in the 
case even before the petitioner led her 
evidence, remained in the country though 
he represented to the Court that he 
would immediately leave for 
and during the months of Apri] and May 
1974, he assaulted the petitioner and her 
sons and lodged a false complaint 
against her. As a consequence of the 
Same, she had te face a criminal, trial. 
The _respondent also brought a large 
number of police men to the house to 
make an inventory of the movables, | 
In the circumstances, the petitioner 
contended that it was impossible for. her 


Kuwait. 


to. continue to live with the respondent- 


without danger to her 
The petitioner further averred . that 
She had not condoned these. She ©. did 


health, life and 


not co-habit with the respondent for the . 


past 14 years. prioy to the institution of 
the. petition, 


‘She also asserted that there was no 


cellusion or connivance - between . her- 
self and her husband in respect of the - 


subject matter of the: petition, : 


In the circumstances; she. prayed that ` 


a decree for judicia] separation ‘be pass- 


ed against the-respondent and - further ~ 


she be granted the custody of the child 
ren, 
J. ` 


the petitioner, he asserted that his mari- 
tal life with the petitioner was. happy. 
until ‘about the end of 1985... He denied 
that his sisters were -living. with them. 
He had no house of his-own in Kuwait 


t 


The respondent resisted - the geti- 
tion. While admitting the marriage with. 


and, hence, they had to ‘0 f and Stay. 


‘Melba Dolores Pais | 
„with his sister’ and hey husband as pay- 


cess of his married life 
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ing guests.. He denied that he was ad- 
dicted to drink. He‘was drinking mode- 
rately on ‘occasions. He denied that the 
Struck his wife being drunk and treated 
her cruelly: He denied the incident of 
Nis sister crying aS ‘averred in the 
petition. According to him, during her 
pregnancy, the petitioner enjoyed re- 
markably good health and she was given 
full medical altention. He further. as- 
serted tbat he asked her to stay in Man- 
galore for delivery as- medica] facilities 
were poor-at her mother’s place at Kar- 
‘kal. He denied the incident that being 
drunk he hit the petitioner. : 


He further asserted that the petitioner 
had associations with one J. J. Sequeira 
who was also known as Bosco: the peti- 
tioner and Bosco were very much ia 
each other’s company during the re- 
spondent’s absence. The said Bosco de- 
scribed even certain intimate details of 
the petitioners body and he even con- 
fessed that he was deeply in love with 
her. One Hebbar created scandal al 
Bangalore by spending days and nights 
at the petitioner’s residence, But. never- 
theless, the respondent, -with his love 
for -his wife, accepted. her assurance 
that she had not committed . adultery 
with him. He maintained the petitioner 
and children luxuriously. Since - 1967, 


the petitioner received from the respon- 


dent various sums of money amounting 
to a sum of Rs. 3,00,000/-. 

He denied that he practised any- wit- 
cheraft. Britto was treating him for his 
heart and kidney infections. He denied 
that he wroie any threatening letter to 
his wife -> 

He- learnt that one Asirvadhan; - whe 
was called Granny, was living with the 


-petitionér and that ‘was’ a’ scandal. He- 


further asserted that petitioner’s asso- 
ciation with him still. continued, “He 
denied that he assaulted and ‘twisted the 
hands of his wife, lodged a police cem~ 
plaint of gave a report against the peti- 
tioner,- ` We ce É i ; 

He further asserted that he made 
everything in his power. to make a suc- 
But, despite 
tive same, the petitioner treated the re- 
spondent. with. -contempt although co- 
habitation eontinued til} about the end 
of 1972, He asserted that the acts of 
eruelty alleged were condoned py the 
petitioner. .. According tọ him, the peti- 
tioner had no affeetion fer :her. ehildren, 
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Shc was indifferent to their progress and 
was unfit to look after them, He was 
deeply attached to the children and he 
was willing’ to incur all the expenses 
connected with their maintenance and 
education. He was prepared to main- 
tain them in one of the well-known 
Boarding Schools till he settled down 
in Bangalore. Hence, he prayed that 
the petition should be dismissed,- 

4. On these pleadings, the trial Court 
raised the following points for con- 
sideration ; 


(1) Whether the petitioner had been, ` 


treated with cruelty by the respondent ? 
(2) Whether the petitioner has con- 
doned the cruelty of the respondent ? 
(3) Whether the petitioner is enti- 
tled to the decree for judicial separation 
and also custody of the children ? 


pt 


5. During hearing, the petitioner ex- 
amined PWs, 1 to 3 viz, herself, Mr, I. 
z. Menders and Mr, Norman Mendenz. 
As against that, the respondent examin- 
ed himself as RW 1 and examined 
RWs. 2 to 6 on his behalf. The petitio- 
‘ner got marked Exhibits P-1 to P-23 
and the respondent got marked Exhibits 
D-1 to D-17. 

6. The trial Court, appreciating the 
evidence on record, answered Point 
No. 1 in the affirmative, Point No. 2 
in the negative and, in that view, the 
tria} Court passed a decree for judicial 
separation and further directed that one 
of the three children shal] be admitted 
by the petitioner to a Boarding School 
in Bangalore if the entire expenses in 
that behalf for one year was deposited 
in advance by the respondent. That 
way, the petition was allowed with 
cosis, Aggrieved by the said judgment 
and decree, the husband (respondent in 
the petition) has come up with the above 
appeal before this Court, 

7. Shri S. G, Sundaraswamy, learned 
counsel appearing for the appellant, 
strenuously urged before us that the 
trial Court was not justified in coming 
to the conclusion that the petitioner/ 
wife proved that the present ap- 
pellant/husband treated her with 
cruelty so as to cause danger to 
her life, limb and health, (bodily or 
mental) or so as to give rise to a res- 
sonable apprehension of such danger 
in her mind. He further submitted that 
aven if there were stray instances of 
cruelty, the petitioner had condoned 
them as she lived with him and, as 
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‘judicia] separation 


A. I.R. 


Such, she could not rely on any such 
crue] conduct on the part of her hus- 
band to seek a decree for judicial sepa- 
ration. According to him,  bickerings 
in the family were a matter of common 
experience and such bickerings could 
not be made the basis of judicial sepa- 
ration which require graver acts and 
higher degree of proof. Hence, he sub- 
mitted that the appeal was entitled to 
succeed, 

8. As against that, Shri G. M. Rego, 
learned counsel appearing for the re- 
spondent in the appeal, argued support- 
ing the decree passed by the trial Court. 

9. The points, therefore, that arise for 
Our cOnsideration in this appeal are: 

(1) Whether the trial Court was jus- 
tified in holding that the petitioner prov- 
ed that her husband (the present appel- 
lant) treated her with crueltly so as to 
cause danger to her life, limb, health or 


reputation or so as to give rise to a 
reasonable apprehension of it in her 
mind? and 


(2) Whether the trial Court was jus- 
tified in holding that the petitioner had 
not condoned the cruel conduct, if any, 
on the part of her husband ? 

(3) Whether the judgment and de- 
cree passed by the trial Court require to 
be interfered with in the interest of 
justice ? 

10. The parties 
they are married 
Catholic rites. 
ed by the Act. 

11. Section 22 of the Act speaks of 
judicial separation, Jt reads: 

“Bar to decree for divorce a mensa et 
toro: but judicia] separation obtainable 
by husband or wife. —- No decree shall 
hereafter be made for a divorce a mensa 
et toro, but the husband or wife may, 
obtain a decree of judicial separation, 
on the ground of adultery, or cruelty, 
or desertion without reasonable excuse 
for two years or upwards, and such 
decree shall have the effect of a divorce 
a mensa et toro under the existing law, 
and such other legal effect as hereafter 
mentioned.” 

Thus, it is clear that the decree for 
can be obtained on 
cruelty among other 


are Christians and 
according to Roman 
Hence, they are govern- 


the ground of 
grounds, 
Section 42 of the Act states: 
"Power to make such orders after 
decree.— The Court, after a decree of 
judicial separation, may upon applica- 
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tion (by petition) for this purpose make, 
from time to time, all such orders and 
provision, with respect to the custody, 
maintenance and education of the minor 
children, the marriage of whose par- 
ents is the subject of the decree, or for 
placing such children under the protec- 
tion of the said Court, as might have 
been made by such decree or by interim 
orders in case the proceedings for ob- 
taining such decree were still pending.” 

Thus, the Court can also proceed to 
pass an order for the custody of the 
Children, 

Section 7 of the Act makes it necessary 
for the Court to follow the principles 
and rules on which the Court for Di- 
vorce and Matrimonia] Causes in Eng- 
land for the time being acls and gives 
relief S. 7 reads: 

“Court to act on principles of English 
Divorce Courl, — Subject to the provi- 
sions contained in this Act, the High 
Courts and District Courts shall, in all 
suits and proceedings hereunder, act and 
give relief on principles and rules which, 
in the opinion of the said Courts, are 
as nearly as may be conformable to the 
principles and rules on which the Court 
for Divorce and Matrimonial Causes in 
England for the time being acts and 
gives relief: 

XX XX XX xx” 

12. The term ‘cruelty’ is not defin~ 
ed in the Act. It is, therefore, neces- 
sary to interpret the terms as nearly as 
may be conformable to the meaning of 
‘legal cruelty’ as interpreted currently 
by the Court for Divorce and Matrimo- 
nial Causes in England, 

13. ‘Rayden on Divorce.’ (Twelfth 
Edition 1974), at page 1130, states: 

Tegal cruelty’ may be defined as 
conduct of such q character as to have 
caused danger to life, limb, or health 
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(bodily or mental), or as to give rise 
to a reasonable apprehension of such 
danger.” 


Similar is the definition of the term 
‘cruelly’ given in Halsbury’s Laws of 
England, (Fourth Edition: 1975), in 
Volume 13, under para 1269, wherein it 
is stated thus: 

“Cruelty generally. — The lega] con- 
ception of cruelty, which is not defined 
by statute, is generally described as 
conduct of such a character as to have 
caused danger to life, limb, or health 
(bodily or mental), or as to give rise to 
a reasonable apprehension of such 
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danger, (Russell v. Russell, (1897) AC 
395 at 467 (HL): (1965) 2 All ER 82 at 
page 86 etc.) 

14. It was once the view held by 
Matrimonial Courts in England that the 
standard of proof required in matrimo- 
nial cases was as in crimina] cases ‘be- 
yond reasonable doubt’, But, sub- 
sequently, it is held that the standard 
of proof necessary in a civil proceeding 
as in matrimonial cases is by prepon- 
derance of probabilities, the actual de- 
gree of preponderance depending upon 
the gravity of allegation made. That is 
the current view prevalent in England. 


15. This Court, after a review of case 


law, has held so in the case, Roland 
Premkumar Gokuldas, Bangalore v. 
Mrs, Jyothsna Gokuldas, (ILR (1980) 2 
Kant 1444). 


16. In fact, the Supreme Court of 
India has also taken a similar view in 
the case of Dr. N, G. Dastane vy, Mrs. 
Dastane, (AIR 1975 SC 1534), in a 
matrimonial case under Hindy Law. 
This is what is laid down by the Sup- 
reme Court in para 24 of the judg- 
ment : 

“The norma] rule which governs civil 
proceedings is that a fact can be said 
to be established if it is proved by a 
preponderance of probabilities. This is 
for the reason that under the Evidence 
Act, S. 3, a fact is said to be proved, 
when the court either believes it to 
exist or considers its existence so pro- 
bable that a prudent ought, under, 
the circumstances of the particular case, 
to act upon the supposition that it ex- 
ists, The belief regarding the existence 
of g fact may thus be founded on a 
balance of probabilities. A prudent man 
faced with conflicting probabilities con- 
cerning a fact-situation will act on the 
supposition that the fact exists, if on 
weighing the various probabilities he 
finds that the preponderance is in fav- 
Our of the existence of the particular 
fact. As a prudent man, so the court 
applies this test for finding whether a 
fact in issue can be said to be proved. 
The first step in this process is to fix 
the probabilities, the second, to weigh 
them, though the two may often inter- 
mingle, The impossible is weeded out 
at the first stage, the improbable at the 
second. Within the wide range of pro- 
babilities the court has often a difficult 
choice to make but it is this choice 
which’ ultimately determines where the 


_ to be clear. - 
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preponderance of probabilities lies. Im- 
portant issues like those which ` affect 
the ‘status of parties 
scrutiny than those like the loan on a 
promissory. note; ‘the nature and gravity 
of an issue necessarily determines ‘the 
manner .of attaining reasonable satisfac- 


tion of the truth of the issue’ Per Dixon,” 


J., in Wright v. Wright (1948) 77 CLR 


191 at p. 210; or as said by Lord- Den- 


ning, ‘the degree of probability depends 
on the subject-matter. In proportion as 
the offence is grave, so ought the proof 
Blyth. v.: Blyth, 1966-1 AH 
ER 524 at p. 536.’ But whether the issue 
is one of cruelly or of a loan on a pro- 
mote the test to apply is whether on a 
preponderance of probabilities the re- 
levant fact is proved. In civil cases 


7 this, normally, is the standard of proof 


to apply for finding whether the but- 
den of proof is discharged,” 

The Supreme Court in para 25 has ob- 
served ; 


“Proof beyond reasonable doubt is 
proof by a higher standard which gene- 
rally governs criminal trials or trials 
involving inquiry into issues of a quasi- 
criminal nature. A criminal trial in- 
volves the liberty of the subject which 
may not be taken away on a mere pre- 
ponderance of probabilities. If¢ the pro- 
babilities are so nicely halanced that a 
reasonable, not a vacillating, mind can- 
not find where the preponderance lies, 
a doubt arises regarding the existerice 


of the fact to be proved and the berie-. 


fit of Such reasonable doubt gees to the 
accused. It is wrong fo import > such 
considerations in trials of a purely civil 
mature.” 


ii. Adverting to condonation, it is 
necessary to recall that a petitioner has 
to plead and prove that there is no 
collusion or connivance between the 
petitioner and the other party to the 
marriage, 


18. Section 47 of the Act states: 
` “Petition to state absence of collu- 


; O p iti thi t for -~ 
sion — Every petition under this Act for fence is not to be likened to a full Pre- 


adecree of dissolution of marriage, or of 
nullity of marriage or of judicial sepa- 
' ation shall state that there is not any 
collusion or: connivance: petween tke 
petitioner and the other party to the 
marriage. ae 


. 19. Speaking - on the- aspect - of con- 


l donation’ ‘of ‘cruelty, ine Supreme: Court 
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demand a closer- 


Ed, P. 75. 


case where the spouses, 


AJIT. R. 
of India, in the. aforesaid case, has ob- 
Served, 


“Condonotion means forgiveness of tha: 
matrimonial. offence and the restoration 


. Of offending .spouse to the same posi- 


tion as he or she occupied before the 
Offence was committed. To constitute 
con ndonation there must be,. ther efore, 


two things: forgiveness and restoration: 


The Law and Practice of Divorce and 
Matrimonia} Causes by D. Tolstoy, Sixth 
The. evidence of condona- 
tion in. this case is, in our opinion, as 
Strong and satisfactory as the evidence 
of cruelty. But that evidence does not 
consist in the mere fact that the spou- 


"Ses continued to. share a common home 


during or for some. time .after the spell 
of cruelty. Cruelty, generally, does not 
consist of a single, isolated act but con- 
sists in most cases of series of acts 
spread over a period of time.. Law does 
hot require that at the first appearance 
Gf a cruel act, the other spouse must 
leave the matrimonial home lest the 
continued cohabitation be construed as 
condonation. Such a construction will 
hinder reconciliation ‘and thereby frus- 
trate the benign purpose of marriage 
laws, 


The evidence of condonation consists 
here in .the fact that the spouses led a 
normal sexual life despite the respon- 
dent’s acts of. cruelty. This is not a 
after separa- 
tion, indulged in a stray act of sexual 
intercourse. in which case the neces- 
sary intent to forgive and restore may 


be -said to be lacking. Such stray acts 


may bear more than one explanation. 
But if during cohabitation the spouses, 
uninfluenced by the conduct of the of- 
fending spouse, lead a life of intimacy 
which characterises normal matrimonial 
relationship, the intent to forgive and 
restore the offending spouse to the 
Original. status. may reasonably be in- 
ferred........ eee " 
The Supreme Court in para- 57 has fur- 
ther explained: ` 

“But condonation of matrimonial of- 


sidétial Pardon under Art. 72. of the 
Constitution which, once granted, wipes 
cuti the guilt beyond the possibility of 
reyival. . Condonation .is subject to im- 
plied. condition that the offending. spouse 
will not commit a fresh matrimonial of- 
fence, either of the .sameé variety as the 
one -condoned or of any other variety, 
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No matrimonial offence is caused by 
condonation. It is obscured but not 
obliterated. See Words and Phrases 
Legally Defined (Butter Worths), 1969 
Ed, Vol, 1, p. 305 (‘Condonation’). Since 
the condition of forgiveness is that no 
further matrimonial] offence shall occur, 
it is not necessary that the fresh of- 
fence should be ejusdem generis with 
the origina] offence, (See Halsbury’s 
Laws of England, 3rd Ed. Vol. 12, 
p. 306). Condoned cruelty can there- 
fore be revived, say, by desertion or 
adultery.” 

The law in Matrimonial causes 
England is the same in this behalf. 

20. Rayden on Divorce (Twelfth Edi- 
tion), al page 1165, under the vubric 
‘Condonation’ states: 

‘“Condonation is the reinstatement in 
his or her former marita] position of a 
spouse who has committed a matrimonial 
wrong of which all material facts are 
known to the other spouse, with the in- 
tention of forgiving and remitting the 
wrong, on condition that the spouse 
whose wrong is so condoned does not 
thenceforward commit any further 
matrimonial offence. Condonation there- 
fore consists of a factum of reinstate- 
ment and an animus remittendi, Adul- 
tery or cruelty shal] not be deemed to 
have been condoned by reason only of 
a continuation or resumption of coha- 
bitation between the parties for one 
period not exceeding three months, or 
of anything done during such cohabita- 
tion, if it is proved that cohabitation was 
continued or resumed, as the case 
may be, with a view to effecting a re- 
conciliation......... ds 

it is further stated in para 42 at page 
1167 thus: 

“Mere forgiveness of a matrimonial 
Offence, whether expressed orally or by 
letter, cannot amount to condonation, 
unless it is followed by the reinstate- 
ment of the offending spouse in his or 
her former marita} position.” 

Again, in para-44 at page 1168, it is 
stated :— 

“Reinstatement is not sufficient with- 
out proof of an intention to forgive and 
remit the wrong.” 

21. Similarly, there should be no 
connivance, Rayden, speaking on this 
aspect at Para 50, page 1176, states :— 
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in 


“Connivance implies an anticipatory 
consent to ađultery committed by the 
1982 Karnataka/17 IX G—28 
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other spouse, It may be active or pas- 
sive acquiescence in, or toleration of, 
the adultery: but mere negligence, in- 
attention or overconfidence, not 
amounting to intentional] concurrence 
and consent, are not connivance, Where, 
however a Spouse bona fide and rea- 
sonably believes that the other is com- 
mitting adultery, and, in order to get 
proof, follows or observes and does not 
interfere while adultery is being com- 
mitted, such following or observations 
and non-interference does not amount 
to connivance, Connivance at adultery 
with one person may preclude relief in 
respect of adultery with another.” 


22. Another special feature that has 
to be borne in mind while considering 
the facts of the present case is that the 
Court cannot apply the test whether a 
reasonable man situated similarly will 
behave in a similar fashion, The appre- 
hension of the petitioner that 
it will be harmful or injuri 
Ous to live with the other party has to 
be reasonable, It is wrong, however, to 
expect in the context of such apprehen- 
sion to import the concept of a reason- 
able man as known to the law of neg- 
ligence for judging matrimonial rela- 
tions. 

23. As observed by the Supreme 
Court of India in para 32 of the judg- 
ment in the aforesaid decision. 

A unease Spouses are undoubtedly sup- 
posed and expected to conduct their 
joint venture as best as they might but 
it is no function of a court inquiring in- 
to a charge of cruelly to  philosophise 
on the modalities of married life. Some 
one may want to keep late hours to 
finish the day’s work and some one 
may want to get up early for a morning 
round of golf, The Court cannot apply 
to the habits or hobbies of these the 
test whether a reasonable man situated 
similarly will behave in a similar fash- 
ion, 

‘The question whether the miscon- 
duct complained of constitutes cruelty 
and the like for divorce purposes is de- 
termined primarily by its effect upon 
the particular person complaining of 
the acts, The question is not whether 
the conduct would be cruel to a rea- 
sonable person or a person of average 
or normal sensibilities, but whether it 
would have that effect upon the aggriev- 
ed spouse, That which may be cruel to 
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one person may he laughed off by an- 
other, and what may not be cruel to an 
individua] under one set of circumstan-~ 
ces may be extreme cruelty under an- 
Other set of circumstances.” American 
Jurisprudence, 2nd Edn., Vol, 24, P. 206. 
The Court had to deal, not with an 
idea] husband and an ideal wife (as- 
suming any Such exist) but with the 
particular man and woman before it. 
The ideal couple or a near-ideaj one 
will probably have no occasion to go to 
a matrimonial court for, even if they 
may not be able to draw their differ- 
ences, their idea] attitudes may help 
them overlook or gloss over mutual 
faults and failures, As said by Lord 
Reid in his speech in Gollins v. Gollins, 
(1963) 2 All ER 966 .— 

“In matrimonial cases we are not con- 
cerned wilh the reasonable man, as we 
are in cases of negligence, We are deal- 
ing with this man and this woman and 
the fewer a priori assumptions we make 
about them the better. In cruelty cases 
one can hardly ever even start with a 
presumption that the parties are rea- 
sonable people, because it is hard to im- 
agine any cruelty case ever arising if 
both the spouses think and behave as 
reasonable people,” 


24. Bearing these salutary principles 
of established law we would proceed to 
consider the facts of the present case. 


25. It has been averred by the peti- 
tioner/wife that ever since her marriage 
with the respondent, her life has not 
been happy and that she has been treat- 
ed with cruelty by her husband. Her 
marriage took place on 21-8-1961. There- 
after, she went to stay with her husband 
in Kuwait on 5-10-1961. Her husband 
had then no independent house, He was 
staying as paying-guest in the house of 
his sister and brother-in-law, She has 
averred that his sister and in-laws 
did not take her with sympathy and 


kindness, She had further complained 
that she was made to cook for all of 
them, by her husband. It is also her 


case that without any rhyme or reason, 
the sister of the husband found fault 
with her and actually her husband com- 
pelled her without any reason whatso- 
ever to seek the forgiveness of his sister 
which she had to do under compulsion. 
Whenever her husband received any let- 
ter containing disturbing news from 
home, he would behave in a very rude 
and cruel manner with her and beat her 
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and, ultimately, when she was to leave 
Kuwait for cunfirement to India on 
30-4-1962 for her first delivery, her hus- 
band required her to go to his mother’s 
house instead of to the house of her 
mother as was customary, 

She went back to Kuwait after the 
delivery of the first child, namely 
Arthur in Dec, 1962. By then, no doubt, 
her husband had gq separate home, She 
was expecting that things would move 
smooth, But to her great dismay and 
surprise, her husband continued to drink 
heavily and spoiled every good occasion 
by quarrelling and hitting the petitioner 
and her little son Arthur. That made her 
a nervous wreck as She had to live in 
perpetual] fear of life and limb. There- 
after, she has given a concrete instance 
of the crue] behaviour of her husband 
in Dec, 1964. On 23-12-1964, her hus- 
band received a letter from his sister 
regarding some money matter and that 
upset her husband and he attacked the 
petitioner in the presence of a friend 
by banging the head of the petitioner 
against the wall and also by strangling 
her, If it were not for the timely inter- 
vention of the friend, the petitioner 
would have according to her, lost her 
life. Her husband, then, picking up a 
knife and a  screw-driver, threatened 
to kill the petitioner and the children. 
The petitioner’s brother who was then 
working in Kuwait was sent for, But 
when her brother arrived her husband 
behaved as if nothing had happened. 
He also forced the petitioner not to re- 
veal anything concerning his miscon- 
duct on that occasion. After the peti- 
tioner’s brother left, her husband got 
the petitioner to pack her clothes, then 
brought a can of petro] and threatened 
to burn aj] her clothes, According to her, 
her husband was brought to his senses 
by a friend who was present. The peti- 
tioner has further averred that the years 
1965, 1966 and 1967 were no better, 


She has averred that in the year 1967, 
she was expecting her third child. In the 
interest of child’s education and also 
for confinement she came down to India. 
Her husband no doubt accompanied her 
and later went back to Kuwait as he 
was working for Getti Oi Company 
there, 


In Jan, 1967, her third child Brian 
was born. A new house was purchased 
in Bangalore and the petitioner and her 
children moved into the new house. 
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Even her husband was staying for a 
few days in India. During that time, by 
heavy drinking, quarrelling and beating, 
her husband made her life miserable. 


Her husband came back in 1968 to 
Indig and implored her to go back te 
Kuwait as the Company would meet the 
expenses, The petitioner went to Kuwait 
in July 1969 and returned to India in 
early 1970 as her husband made her life 
intolerable, 

Her husband came down to India in 
Oct. 1970. He stayed in India quite for 
some time, He got drunk and misbehav- 
ed before all and sundry, He went back 
to Kuwait in Jan. 1971 and started writ- 
ing threatening letters. He would not 
even send money for maintenance, At 
the end of 1971, her husband came 
down to India as his mother was ill. On 
21-12-1971, her husband as usual got 
heavily drunk and locked himself in the 
bathroom for not less than five hours, 
broke every thing on which he could 
lay his hands in the bathroom, includ- 
ing the toilet bowl and attempted te 
commit suicide, The petitioner’s eldest 
son who went to see what was happen- 
ing noticed that his father was making 
preparations to commit suicide by hang- 
ing himself with a rope, Petitioner's 
younger brother was sent for and he 
induced her husband to come out on the 
pretext of joining him in a drink. Her 
husband came out with a knife and went 
to kill her and her children, The peti- 
tioner and her children locked themsel- 
ves in a room to escape the fury of the 
respondent (husband), Her husband 
' broke the door and came to the peti- 
tioner with a tea-poy and she was res- 
cued by his brother who managed to 
take her husband to his house. Before 
going, her husband attempted to set fire 
to the curtains in the house, 


That night, her husband returned 
after mid night, drunk, into the house 
with a knife in hand and tried to as- 
sault the petitioner and her children. 
The petitioner’s brother who came ear- 
lier to warn the petitioner of her hus- 
band’s approach, rescued the petitioner 
and her children, Her husband went in- 
to the garage saying that he would com- 
mit suicide, He remained there till 
3.00 A. M. He again came into the house 
with a knife and wanted to know what 
the petitioner wanted and the petitioner 
told him that it was impossible for her 
to live with him. A cable was sent to 
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Kuwait to the elder brother of the 
petitioner who came down to 
India on 31-12-1971. Her husband cool- 
ed down on seeing him and pleaded 
that he would bring down Britto who 
would set right everything Her hus- 
band left for Kuwait on 7-1-1972. From 
there, he wrote threatening letters to 
the petitioner and ran her down to 
everyone, 

According to the petitioner, her hus- 
band came down to India on 9-11-1972. 
He wanted to practise black magic 
with the petitioner, He went to Man- 
galore and brought some leaves, broom- 
sticks and some liquid ete., which he 
kept under lock and key. He threatened 
all the friends of the petitioner not to 
visit her and he was not allowing the 
petitioner to go anywhere, He left for 
Kuwait on 29-1-1973, 


Being harassed by her husband and 
having suffered physically and mental- 
ly and having been subjected tọ the 
apprehension of danger to her life and 
limb, the petitioner instituted the peti- 
tion for judicia] separation before the 
the District Judge, Bangalore, on 28-5- 
1973. 

Even after the filing of the petition, 
her husband returned to India in 1974 
and assaulted the petitioner and her 
children and lodged a police complaint 
against her as a consequence of 
which she had to face crimina] trial. 
He brought a number of policemen to 
the house to search the house and to 
prepare an inventory and harassed the 
petitioner in every way. He also attack- 
ed her and twisted her hand and gave 
her beatings, She obtained a medical 
certificate in that behalf, 

Thus, the petitioner has averred that 
it has become impossible for her toa 
Stay with the respondent because of his 
crue] conduct, 


26. The petitioner has spoken to 
these during trial in her evidence and 
she has examined her brother I, L, Men- 
ders about the incident that she describ- 
ed happening in Dec, 1971. She has fur- 
ther examined one Norman Mendenz, 
another brother of hers, who was in 
Kuwait during the relevant time, He 
has spoken to the incident of 1964 in 
Kuwait. He has also spoken to the in- 
cident that happened on 30-12-1971. He 
received a cable in Kuwait asking him 
to go down to India as there was seri- 
ous trouble to his sister, He took the 
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earliest flight and came down to Ban- 
galore on 31-12-1971 and came to know 
about the incident. 

27. In addition to the oral evidence, 
the petitioner has produced the letters 
received by her from her husband. 
These go to establish the averments 
made by her in the petition and the fact 
that her husband was addicted to heavy 
drinking and being under the influence 
of alcohol he was ill-treating his wife. 


28. Though the husband, in his writ- 
ten statement as well as in his evidence, 
denied that he was a heavy drunkard, 
he has admitted that he was a heavy 
“drunkard and that he was addicted to 
drink in several of his letters written 
earlier, For example, in Exhibit P-5 
dt, 5-3-1970, he has written inter alia 
thus :— 

“Yes, I drink why I should not 
drink? I drink because IĮ like drinks. 
HA! HA! right now I am on my 4th.”- 
At the end of the letter he has added 
a post-script which reads :— 


“Once again I repeat: ‘I, drink þe- 
cause [ like drinks”, 
He has also admitted to several of 


his letters that he struck his wife five 
Or six times, 

29. Thus reading the evidence as also 
the letters, it becomes obvious that the 
husband is given to heavy drinking and 
under the influence of alcoho] he has 
been harassing his wife. 


30. It is true ‘Drunkenness,’ per se 
is not cruelty, (Baker v. Baker (1955) 
3 All ER 193): but it may be, for ex- 
ample where it is persisted in, particu- 
larly after warnings that such conduct 
is injuring the other  spouse’s health. 
But where it is alleged that the defen- 
dant is a habitua] drunkard that is suffi- 
cient ground in itself on which to seek 
a matrimonial order. Further, a spouse 
is entitled to the protection of the Court 
against acts of cruelty committed by 
the other spouse when suffering from 
the effects of drink, (Vide: Para 23, 
page 1148, of Rayden on Divorce, 
Twelfth Edition). 


31. As pointed out by the Supreme 
Court of India in the aforesaid case, the 
wife may not rush to a Court for judi- 
cia] separation even at the very first 
instance of cruelty. The evidence in this 
case shows that though as early as in 
the year 1964 the husband misbehaved 
with her and treated her cruelly and 
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she sent for her brother, as soon as her 
brother came, at the command of her 
husband, she did not reveal anything 
to him. She pretended as if nothing seri- 
ous has happened, That is normally the 
conduct of any dutiful house-wife. 

32. Life is, afterall, not a bed of 
roses, It is full of ups and downs, the 
pains and sorrows as well as the joys 
and pleasures — al] together make up 
‘Life’s fitful fever. As the Great Poet 
Shelley has put it:— 

“Life, like ag dome of many-coloured 
glass. 

stains the white radiance of Eternity.” 
as another Poet has put it, in life:— 

“To each his sufferings: all are men, 

Condemn’d alike to groan: 

The tender for another’s pain, 

The unfeeling for his own.” 

That is why the poet has exclaimed: 

“o... Where ignorance is bliss. 

‘Ts folly to be wise.” 

33. In norma] family life also there 
are bickerings and quarrels, Either 
Spouse cannot rush to Court on the oc- 
casion of the very first quarrel, In fact, 
it is well said that in the case of happy 
couple, occasional] quarrels bring them 
closer, But when as in the present case, 
may be due to heavy drinking, the hus- 
band starts beating his wife giving her 
froubles and in spite of protests and 
implorings by the wife, the husband 
persists, qa stage would be reached when 
it becomes intolerable for the wife to 
stay with her husband. She apprehends 
danger to her life and limb and she 
actually suffers physically and mentally.| 
She suffers from nervous break-down 
then. it is but natural that she would 
be compelled to approach the Court for 
a judicial separation, The facts of the 
present case reveal such a sorry tale. 

34, Not merely that, the husband has 
in his talks and in his letters made reck- 
less allegations about the character 
of the present petitioner. He has re- 
affirmed it in his statement of objec- 
tions, 


35. ‘Rayden on Divorce, 
Edition), speaking on this 
para 22, page 1147, states :— 

“Threats of actua] personal violence 
may constitute cruelty: as may the use 
of offensive language, or false accusa- 
tions of adultery, incestuous adultery, 
or of unnatural practices. 


XX XX NXE XX 


(Twelfth 
aspect at 


1982 


But to constitute cruelty such con- 
duct must give rise to injury to health, 
Or reasonable apprehension of it.” 


36. On the facts of the present case, 
the petitioner has averred that due to 
such conduct of her husband her health 
has failed and she has become a nervous 
break-down patient, That also is a good 
ground for judicia] separation and the 
learned District Judge has considered 
both the aspects in granting a decree 
for judicial separation, We have no 
compelling reason to differ, 


37. The learned Counsel] appearing 
for the appellant strenuously argued 
before us that till the end of 1971, at 
any rate. the couple continued to enjoy 
marita] happiness inasmuch as they had 
sexua] intercourse and, as such,, accord- 
ing to him, the acts of cruelly, if any, 
were condoned by the wife and the 
Same could not be made the ground for 
relief in the petition. 

38. We have set down above the 
principles regarding condonation. Con- 
donation is not unconditional, It pre- 
supposes proper subsequent conduct on 
the part of the other spouse. [If after 
condonation, any acts of cruelty are 
committed again of the same kind or of 
any other variety then the earlier acts 
of cruelty would revive. 


39. In the instant case, as rightly 
pointed out by the learned Counse] ap- 
pearing for the respondent (Wife), even 
after the filing of the petition for judi- 
cia] separation, the husband filed a false 
complaint against the petitioner com- 
plaining of theft and robbery as a result 
of which she was subjected to physical 
and mental harassment, She was sum- 
moned to the Police Station, Police in 
number, at the instance of the husband, 
visited the house, effected an inventory 
and, ultimately, the complaint was dis- 
charged as groundless by the learned 
Magistrate; (Vide: Exhibit P-21 dated 
3-1-1975). 

40. Again, the petitioner has com- 
plained that her husband, without any 
reason whatsoever, beat her, twisted her 
hand as a result of which she was con- 
strained to approach a doctor, The medi- 
cal certificate is at Exhibit P-22. It is 
with regard to an injury suffered on 
13-5-1974, i. e., after the filing of the 
petition. 

41. Thus, it is obvious that in view of 
these acts of cruelty committed by the 
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husband, both physica] and mental, all 
the earlier acts get revived even assum- 
ing that there was condonation earlier. 
There is no substance, therefore, in the 
argument that the wife has condoned 
all the previous acts of cruelty and, as 
such, they cannot be made the ground 
for judicial separation, 

42. Further, the evidence on record 
shows that though the husband in some 
of his letters has stated that he seeks 
the forgiveness of his wife for any acts 
of cruelty that he might have commit- 
ted, if is obvious that it has no real 
meaning whatsoever in reality, The fact 
remains that though the Court ordered 
the respondent to pay alimony during 
the pendency of the hearing, he has 
not paid the same to the wife for years 
together, That again is an act of cruelty. 
Even during hearing of the appeal, there 
was no move on the part of the husband 
to deposit anything in Court towards 
the amount of alimony  over-due, The 
wife has no support and she was to sup- 
port her three children born out of wed- 
lock. 

43. In the circumstances, therefore 
we are satisfied that the trial Court was 
fully justified in coming to the conclu- 
Sion that the wife (original petitioner) 
has proved the acts of cruelty on the 
part of her husband which justify a 
decree for judicia] separation, 


44, The point regarding custody of 
children was not pressed for our con- 
sideration. 

45. In the result, therefore, we hold 
that the appeal is devoid of merits and 
is liable to be dismissed and we dismiss 
the same, with costs, 

Appeal] dismissed. 


Qo 
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K. JAGANNATHA SHETTY AND 
P. A. KULKARNI, JJ. 

United Indig Insurance Co, Ltd., Ban- 
galore, Appellant v, Gangamma and an- 
other ete., Respondents, 

Misc, First Appeals Nos, 1364 to 1368 
of 1981, D/- 14-8-1981.* 


*Against judgment and award passed 
by Motor Accidents Claims Tribunal 
and Dist. Judge, Chickmangalur in 
MVC Nos, 30, 34 to 36 & 38 of 1980, 
D/- 11-3-1981. 


KY/CZ/E965/81/JRM/SNV 
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Motor Vehicles Act (4 of 1939), Sec- 
tion 95 (1), Proviso — Compensation 
— Owner of goods travelling in goods 
vehicle in question on payment of hire 
charges — Owner injured — He is en- 
titled to receive compensation, AIR 1979 
Kant 93, Approved, (Paras 1 and 7) 


Cases Referred: Chronological Paras 
AIR 1979 Kant 93 1, 4,6 
ILR (1976) 1 Kant 133 3, 5 
. (1973) 1 Mys LJ 393: 1973 Ace CJ 
424 3, 4 

R. Narayana, for Appellants, 
JAGANNATHA SHETTY, J.:— The 
Claims Tribuna} in al} these appeals 


following the decision of this Court in 
Channappa v. Laxman (AIR 1979 Kant 
93) has granted compensation to the 
claimants on the ground that there was 
rash and negligent driving by the driver 
of a goods vehicle in which the concern- 
ed persons were travelling with their 
goods on payment of hire charges, 

2. The Insurance Company has chal- 
lenged the awards of the Tribunal] on 
the ground that the decisions of this 
Court do not speak with one voice on 
the liability to pay compensation in such 
cases and the matter therefore, requires 
a second look. 


3. Shri Narayana, counse] for the ap- 
pellant, in support of his contention has 
referred to us to the decisions of this 
Court, (1) Mohiddinsab v. V., R. H. Kin- 
dalkar (1973 (1) Mys LJ 393) and (2} 
Smt, Radhabai Govindaro v. P. Krishna- 
murthy (ILR (1976) 1 Kant 133). 

4. We have perused these two deci- 
sions, But we are wnable to agree with 
the contention urged. The facts in 
Mohiddinsab’s case do not lie in paral- 
lel with the facts in Channappa’s case. 
(AIR 1979 Kant 93), The claimant there- 
in was a gratuitous traveller and did 
nol pay any charge for the luggage en- 
trusted to the goods vehicle. Qn that 
finding the owner himself was held not 
liable to pay compensation to the claim- 
ant and the question of indemnifying 
the owner by the insurer did not arise 
at ail. 

5. In Radhabai’s case (ILR (1976) 
1 Kant 133) too, the facts were different, 
the deceased concerned was one Govin- 
darao and no part of the goods trans- 
ported in the lorry belonged to him. 

6. In both the said cases, the Court 
quite naturally held that the owner of 
the goods could not be held to be a hirer 
and the Insurer of.the vehicle was not 
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liable to pay compensation to the claim- 
ants, But the position in Channappa’s 
case (AIR 1979 Kant 93) is quite dif- 
ferent, The person concerned was tra- 
velling in a goods vehicle along with 
his goods on payment of hire charges. 
7. We do not therefore find any 
reason to doubt the correctness of the 
view taken by this Court in Channappa’s 
case, " 
8. These appeals are rejected with- 
Out notice to the respondents. 
Appeals dismissed. 
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D. M. CHANDRASHEKHAR, C. J. 
AND N. VENKATACHALA, J. 

Smt, Baby, Appellant v. Nathu and 
others, Respondents, 

Writ Appeal No, 1102 of-1981, D/- 
6-8-1981* 

Constitution of India, Art, 226 — Land 
Tribunal granting occupancy rights to 
petitioner only in respect of some por- 
tion of land and rejecting in respect of 
remaining portion — Writ petition 
against rejection —— Held, grant of in- 
junction would require examination of 
material on record ete, and this will 
amount to mini trial] — Further, finding 
given while granting injunction can pre- 
judice final trial — Hence granting in- 
Junction not proper — Just order is to 
grant stay of operafion of Tribunal’s 
order. W, P. No. 14284 of 1981, D/- 
24-7-1981 (Kant), Partly Reversed: W. 
A. No. 355 of 1976 (Kant), Foll, (Karna- 
taka Land Reforms Act, 1961 (10 of 
1962), Sec. 48-A (D). (Paras 5, 11, 14) 
Cases Referred: Chronologica] Paras 
(1976) Writ Appeal No. 355 of 1976, 

(Kant), Chowdaiah y. Land Tribunal 

9, 13 

P. Vishwanatha Shetty, for Appellant; 
A. V. Albal Advocate Caveator, for Res- 
pondents, 

VENKATACHALA, J.:— By consent 
of learned Counsel, this appeal was 
treated as having been posted for hear- 
ing and we heard them. 

2. This appeal is from the order 
dated 24-7-1981 of Bhimiah, J. in Writ 
Petition No. 14284 of 1981 making ab- 


Bhimiah J. in 


*Against judgment of 
D/- 


Writ Petn. No. 14284 of 1981, 
94-7-1981 (Kant.) 
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solute the ex parte ad interim order of 
injunction granted by him earlier, Res- 
pondent 3 therein has presented this 
appeal. For the sake of convenience, the 
parties wil] hereinafter be referred to 
according to their respective positions 
in the writ petition, 

3. The petitioner had made an ap- 
plication under Sec. 48-A (1) of the 
Karnataka Land Reforms Act, 1961 
(hereinafter referred to as ‘the Act’) 
before the First Land Tribunal’, Udupi 
Taluka (hereinafter referred to as the 
Tribunal’), claiming occupancy rights in 
respect of 20 cents of land in Survey 
No. 53/3B and 20 cents of land in Sur- 
vey No. 53/5, both of Moodanidambur 
village, belonging to respondent 3. The 
Tribunal. by ifs order dated 30-11-1977, 
granted that application, 

4. That order was quashed by this 
Court in a writ petition filed by res- 
pondent 3 and the petitioner’s applica- 
tion under Sec. 48-A (1) of the Act was 
remitted to the Tribunal for a fresh dis- 
posal, Thereafter, the Tribunal, by its 
order dated 9-6-1981, granted to the 
petitioner occupancy rights only in res- 
pect of 12 cents of land in Survey 
No, 53/3B and 18 cents of land in Sur- 
vey No, 53/5 and rejected his claim in 
respect of 8 cents of land in Survey 
No. 53/3B and 2 cents of land in Survey 
No. 53/5. 

5. That order, in so far it, concern- 
ed the rejection of the petitioner’s claim, 
had been impugned in Writ Petition 
No, 14284 of 1981. The prayer of the 
petitioner in the writ petition, was to 
direct the Tribunal to grant him oc 
cupancy rights in respect of the extents 
of lands for which his claim was re- 
jected. The interim prayer sought there- 
in was for grant of an order of tem- 
porary injunction in respect of 30 cents 
lof land Survey No, 53/3B and 18. cents 
‘of land in Survey No. 53/5 on the aver- 
ment that he (the petitioner) was in pos- 
session of those lands and that respon- 
dent 3 was trying to disturb such pos- 
session, 

6. The learned single Judge issued 
Rule in the writ petition on 17-7-1981 
and granted the ex parte order of in- 
junction sought for, That order of ex 
parte injunction was made absolute by 
his order now under appeal. 

7. Shri P. Vishwanatha Shetty, learn- 
ed Counsel for the appellant (respon- 
dent 3 in the writ petition,) contended 
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that the learned single Judge should 
have vacated the ex parte order of tem- 
porary injunction which had been grant- 
ed for the first time in the writ peti- 
tion and should not have made the ad- 
interim order absolute. Shri Vishwa- 
natha Shetty further contended that 
when the Tribunaj had held in its order 
impugned in the writ petition that the 
lands, occupancy rights of which were 
claimed by the petitioner, were non- 
agricultural lands, it could not have 
granted occupancy rights in respect of 
any portion of those jands in favour of 
the petitioner and that when the Tribu- 
nal had no jurisdiction to grant occu- 
pancy rights in respect of those lands, 
this Court was not justified in granting 
an order of temporary injunction for the 
first time in the writ petition. 


8. On the other hand, Shri A. V. AL 
bal, learned Counsel for respondent 3 
{the petitioner), sought to sustain the 
order of the learned single Judge. He 
wanted us to examine the proceedings 
of the Tribunal and also other docu- 


ments produced by him for satisfying 
Ourselves as to whether the petitioner 


was in possession of the lands for which 
he had claimed occupancy rights, 


9. In our view, the learned single 
Judge, in making the order under ap- 
peal, has overlooked the ruling of the 
Division Bench of this Court in Writ 
Appeal] No, 355 of 1976 (Chowdaiah v. 
Land Tribunal), Therein, an ex parte 
Order of injunction granted by Srinivasa 
Iyengar, J, having been vacated by 
Bhimiah, J.. and that latter order having 
been appealed from, it was held thus by 
the Division Bench while upholding the 
same i= 


aes In order to grant an order of 
temporary injunction, this Court will 
have to enter into what may be styled 
as a mini-trial: virtually, the order of 
the Tribunal has to be reversed and 
it has to be held that the second res- 
pondent is not ąa tenant, and that the 
land in question has not vested in the 
State Government. This Court wil] not 
be justified in doing so in the exercise 
of its writ jurisdiction 


If the order of the Land Tribunal] suf- 
fers from any error which can be cor- 
rected, then the order has to be quashed 
and the matter has to be remitted back 
to the Tribunal to give a fresh finding. 
That being the position, it would not he 
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proper for this Court, in circumslances 
like this, to make an order of tempo- 
rary injunction.” 

10. We were not shown in the pre- 
sent case, any extraordinary ground 
which would justify our departing from 
the general rule enunciated by the Divi- 
sion Bench and upholding the order of 
the learned single Judge granting a tem- 
porary injunction, 

11. For grant of an order of injunc- 
tion for the first time, this Court has 
to examine materia] on record or other 
material produced on behalf of parties 
and reach a finding thereon and such 
course if adopted, will amount to hold- 
ing a mini-tria] as pointed out in the 
ruling of the Division Bench, Moreover, 
any finding if recorded by this Court at 
a preliminary stage of a writ petition 
may perhaps prejudice the case of either 
of the parties at the time of final hear- 
ing of such writ petition, Hence, in our 
view, the just order that could be made 
ordinarily in a case arising from an 
order of a Land Tribunal, would be to 
stay the operation of the order of the 
Land Tribunal so that status quo ante 
may be maintained, 

12, However, Shri Albal contended 
that the power of this Court under Arti- 
cle 226 of the Constitution, is wide 
enough to make an order of interim in- 
junction and that therefore the ruling 
of the Division Bench requires re-con- 
sideration, 

13. The existence of power is one 
thing and the appropriateness of its 
exercise is another thing, We do nol see 
any good ground which warrants re- 
consideration of the ruling of the Divi- 
sion Bench in Chowdaiah’s case. 

14. In the result, we allow this ap- 
peal partly, vacate the order of injunc- 
tion granted by the learned single Judge 
and in its place, make an order staying 
the operation of the order of the Tribu- 
nal in so far it is impugned in the writ 
petition, until] its (the writ  petition’s) 
disposal. 

15. However, it is made clear that 
this judgment will not come in the way 
of the parties moving the learned single 
Judge for early disposal of the writ 
petition, : 

16. In this appeal, we make no order 
as to costs, 

Appeal partly allowed. 
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Specific Relief Act (47 of 1963), S. 20 
(2) (b) Expľanation and (3) — Suit for 
Specific performance of contract to sell 
entered into by defendant, a woman — 
Enforcement of contract liable to cause 
hardship to the defendant and non-en- 
forcement of the contract not liable to 
cause hardship to plaintiff — Specific 
performance was refused — Principles 
governing the determination of Wardship, 
stated, 


H is a wel] established doctrine that 
the Court will not enforce specific per- 
formance of a contract, the result of 
which would be to impose great hard- 
Ship on either of the parties to it. Sec- 
tion 20 provides that the jurisdiction. 
to decree specific performance is dis- 
cretionary and the Court is not bound 
to grant such a relief merely because 
it is lawful to do so. The discretion of 
the Court, however, should be exercised 
on reasonable principles capable of cor- 
reclion by a Court of appeal. When the 
Section states that “the jurisdiction to 
decree specific performance is discre- 
tionary? to it, it only means that the 
mere existence of a legal right is not 
sufficient to attract the remedy, An 
agreement may be valid in law and 
there may not be sufficient grounds for 
its cancellation; yet upon a fair and 
just consideration of the attendant cir- 


cumstances, the Court may abstain 
from its enforcement, (Para 12) 
The illustrations given under sub- 


sections (2) and (8) of Section 20 in 
which a Court could refuse specific per- 
formance are not exhaustive and there 
may be a broad band of different cases 
in which also the Court may deny re- 
lief to the plaintiff. The relief may vary 
with the circumstances of individual 
cases judged by the familiar legal stan- 
dard of the reasonable man. The Le- 
gislature in the first place has given the 


*Against judgment and decree passed by 
Principal Civil] J.. Mysore, D/- 24-11- 
1973. 
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discretion to Courts: and secondly, it 
was emphasised that the discretion is 
required to be exercised on sound and 
reasonable basis guided by judicial] prin- 
cipies. Thirdly, it was provided that 
the decision should be capable of cor- 
rection by a Court of appeal. The lat- 
ter two aspects are always implied and 
need not be stated when the power is 
conferred upon Courts. The purpose of 
stating these principles was to discour- 
age a tendency to subject a case to 
“legal straitjackets,” and to ensure that 
Judges are not led into the trap of 
legalism on the validity of the agree- 
ment, Judges cannot approach the mat- 
ter with a mind sentimental] to the rights 
of the parties, but must take into ac- 
count the relative hardships in granting 
or refusing the relief prayed for. AIR 
1965 SC 1405, Ref to, (Para 13) 

The hardship contemplated under 
Cl. (b) of sub-sec, (2) of S. 20 may be 
hardship or oppression arising from the 
terms of the agreement itself or from 
circumstances existing at the time of 
‘entering into it. This has been so clari- 
fied by Explanation (2) thereunder. The 
mere loss or inconvenience resulting 
from the enforcement of a lawful bar- 
Bain however, onerous should not be re- 
garded as hardship in this context. In- 
adequacy of price is not also a ground 
to be considered, unless the purchaser 
Stands in a fiduciary position to the 
vendor or fraud entered into the agree- 
ment, Lack of knowledge of the real 
value of the property to be sold on the 
part of the vendor is not also a ground 
for refusal. (Para 15) 

On the facts of the case it was held 
that the hardship on the defendant 
would be more than the hardship caus- 
ed to the plaintiff, by enfocing specific 


performance of the Contract. It was re- 
fused. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1405 13 

P. K. Padmanabha, for Appellant; 


Yoganarasimha, for Respondent, 

JAGANNATHA SHETTY, J.— This 
appeal has been preferred against the 
judgment and decree dated November 
24 1973 made by the Principal Civil 
Judge, Mysore decreeing the original 
Suit No. 30 of 1970 for specific perfor- 
mance of a contract, 

The facts are shortly as follows :— 

2. Mr. Venugopal was the owner of 
a house bearing Municipal No, 1869, 
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Situated at an important locality in My- 
sore City. He was residing there along 
with his wife Ranganayakamma alias 
Rangamani, They were defendants in 
the suit instituted by Govinda Narayan 
for specific performance of an agreement 
Ext, P-1 dated November 17, 1969. The 
case of the plaintiff was that both the 
defendants agreed inter alia to sel] that 
house in his favour for Rs. 21,000/- 
within three months therefrom. They 
received Rs, 3,000/- as advance and the 
balance of Rs. 18,000/- was agreed to be 
payable at the time of registration of 
the sale deed. The period of three 
months set out in the agreement for ex- 
ecution of the sale deed expired on 
February 17, 1970. The defendants, 
however, did not execute the sale deed. 
The plaintiff vainly waiting all the time 
with readiness to perform his part of 
the agreement, called upon the defen- 
dants to perform their part thereof. 
The defendants instead of executing the 
sale deed, took up untrue and unten- 
able contentions So, the plaintiff was 
compelled to institute the suit for speci- 
fic performance. He has also claimed 
compensation at Rs, 250/- per month for 
loss of rent from the date of breach of 
the agreement till the defendants de- 
liver possession of the house in ques- 
tion, 


3. After the institution of the suit 
and before filing a written statement, 
A. R. Venugopal defendant No. 1 died 


leaving behind his wife defendant No, 2 
alone to contest the suit. The suit was 
instituted on March 4, 1970. He died on 
April 28, 1970. 

On July 3, 1970, defendant No, 2 
(hereinafter referred to as “the defen- 
dant”) filed a written statement contend 
inter alia: 

That she signed the Ext, P-1 with- 
out knowing its contents, She was given 
to understand that it was a mortgage 


deed and not an agreement for sale. 
She did not know to read and write 
Kannada in which language Ext. P-l 


was wrilten. Her husband at the time 
of the execution of Ext, P-1 was too 
Sick and he too did not know to read 
and write Kannada. He had executed 
a Will on October 15, 1969 just about a 
month prior to Ext, P~1, bequeathing the 
suit property to the defendant. His ir- 
tention in other words was that the pro- 
perty should go to the defendant after 
his death. They had no other property 
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except the suit house and they never in~ 
tended io sel] it. The suit property 
was the sole means of her livelihood, 
providing both residence and income by 
way of rent: and her husband had no 
intention of depriving her of that source 
of livelihood. Ext. P-1 was brought 
about under inequitable circumstances 
and its performance would lead to hard- 
ship and the decree for specific perfor- 
mance should not, therefore, be granted. 

4, In the light of these pleadings, the 
Court below framed the following among 
other issues :— 

(1) Whether the agreement of sale 
dated 17-11-1969 was vitiated by frau- 
dulent misrepresentation ? 

(2) Whether the plaintiff is entitled 
to specific performance of the agree- 
ment ? 

5. Before recording the evidence, the 
Court below by consent of parties ap- 
pointed a Commissioner fo value the 
suit property who in his report stated 
that the market value of the property 
was not more than that for which it 
was agreed to be sold under Ext. P-1. 

6. The plaintiff has given evidence as 
P. W. 3. He has also examined two 
more witnesses, P. N. Venugopal 
(P. W. 1) and Muniappa (P. W. 2). 

The defendant in turn has examined 
herself as D. W. 7 and six more wit- 
nesses. B. K. R. Naidu (D. W. 1) and 
K. R. Yetiraja Iyengar (D. W. 4) have 
testified that the lst defendant was 
undergoing treatment in the hospital. 
K. T. Jagannatha Rao (D. W. 2) was a 
Railway official who once occupied a 
portion of the suit house as a tenant; 
and. P. Ramanathan (D. W. 3) is the 
present tenant paying a monthly rent 
of Rs. 50/- to the defendant, Narayan 
Das (D. W. 5) and Rukmaddinsalik 
(D. W. 6) have given evidence as to 
the importance of the locality in which 
the suit property is situated with a 
view to show that the price agreed upon 
under Ext. P-1 was not adequate, 

7. Upon a consideration of the mate- 
ria] on record, the Court below held as 
follows :— 

That it was highly improbable that 
Ext, P-1 was obtained from defendants 
J and 2 by making false or fraudulent 
representations to the effect that it was 
a mortgage deed, They were fully 
aware of its true nature and the con- 
tents of Ext. P-1. The husband was 
not physically or mentally weak and 
incapable of understanding the bargain. 
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The husband knew to read and write 
Kannada — the language in which Ext. 
P-ł was written. The price agreed to 
be paid thereunder was quite a fair and 
reasonable and more or Jess represent- 
ed the market value of the property pre- 
vailing at that time) There was no 
unequal bargaining strength as between 
the parties to the agreement, The plain- 
tiff was always ready to perform his 
part of the contract and he in fact had 
mortgaged his own property to raise 
funds for purchasing the suit property. 

With these findings, the Court below 
decreed the suit directing the defendant 
to receive the balance of consideration 
and to execute and register the neces- 
sary sale deed in favour of the defen- 
dant, 


8. Feeling aggrieved by the judg- 
ment and decree, the defendant has pre- 
ferred this appeal. 


§. Upon the arguments addressed by 
counse] on both sides, the following two 
points arise for our consideration: 


1. Whether the agreement Ext, P-l 
was vitiated by fraudulent misrepresen- 
tation ? 

2. Whether the performance of Ext. 
P.-1 would involve some hardship on 
the defendant which she did not for- 
See al the time of entering into it and 
its non-performance would involve no 
such hardships on the plaintiff, or for 
any Other reason, the defendant should 
not be compelled to part with her pro- 
perty ? : 

10. We will take up the first point 
first for consideration. The defendant 
in her evidence has admitted the ex- 
ecution of the agreement Ext, P-l. but 
she said that she was given to under 
stand by P. W.2 and Basavaiah that 
it was a mortgage deed. The summary 
of her evidence runs as follows :— 

She affixed her signature without 
knowing the true nature of the docu- 
ment, She did not know to read and 
write Kannada and so too was her hus- 
band. Her husband then was ailing 
without hope of survival and mentally 
incompetent and incapable of managing 
the affairs. BaSavaiah who was a wit- 
ness to the document was a dhobi at- 
tached to the suit house and he had 
worked himself to a position of trust 
and confidence with her husband. 
Basavaiah was also a close associate of 
the broker-Muniappa who was another 
witness to the document. Her husband 
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who was too weak to speak then just 
nodded his approval and the contents of 
the document were not read over to him 
Or to her, 

The question- of misrepresentation al- 
leged by the defendant was rested on 
two aspects: first, on the basis that the 
husband and wife did not know to 
read and write Kannada the language in 
which Ext. P-1 was written: second on 
the ground that the husband was too 
sick and incompetent to manage his own 
affairs. But unfortunately, both these 
aspects have not been substantiated by 
the defendant, On the contrary, she 
has deposed that her husband 
could read and write Kannada. The 
sheet anchor of her case that the lan- 
guage in which Ext. P-1 was written 
was an impediment for him to know its 
contents was thus belied. 


As to his sickness which was made 
much of by the defendant, it is true that 
he had undergone an abdominal opera- 
tion in 1967, but thereafter, he was go- 
ing to his Office normally, After the 
execution of Ext, P-1, no doubt, he fell 
ill now and then, but there is no evi- 
dence about the impairment of his men- 
fal capacity at any time. Nor there 
was any inducement., intimidation or 
duress on him by the plaintiff or any- 
body, else. He was not an ignorant, 
illiterate or gullible person. We cannot, 
therefore, accept the contention that he 
was not in a position to understand the 
contents of Ext. P-1. Nor we could ac- 
cept the submission that the defendant 
was misled by others as to the nature 
of Ext. P-1, She was beside her hus- 
band when the agreement was executed. 
She knew very well that her husband 
had already executed a Will bequeathing 
the same property to her. If she was 
not aware of the contents of the agree- 
ment which she had executed, she could 
have enquired about it from her hus- 
band. Her knowledge about the Kan- 
nada language may be perfunctory, but 
the fact remains that she did sign the 
agreement voluntarily. All that we 
could mercifully say is that true to the 
traditions and culture of a faithful wife, 
without realising the consequences of 
performance of the agreement she must 
have blindly signed it, Or shall we 
say that she must have followed like an 
Obedient servant ? 

11, This takes 
tion, 


-to the second ques- 
The broad aspect of this question 
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primarily relates to the hardship to the 
defendant on the performance of the 
agreement. [It also covers the question 
of no hardship to the plaintiff on the 
non-performance of the agreement, 

12. It is a well established doctrine 
that the Court will not enforce specific 
performance of a contract, the result of 
which would be to impose great hard- 
ship on either of the parties to it. Sec- 
tion 20 of the Specific Relief Act, 1963 
provides that the jurisdiction tọ decree 
specific performance is discretionary 
and the Court is not bound to 
grant such relief merely because it is 
lawful to do so, The discretion of the 
Court however, should be exercised on 
reasonable principles capable of correc- 
tion by a Court of appeal, When the Sec- 
tion states that “the jurisdiction to decree 
specific performance is discretionary” to 
it only means that the mere existence 
of a legal right is not sufficient to at- 
tract the remedy. An agreement may 
be valid in law and there may not be 
Sufficient grounds for its cancellation; 
yet, upon a fair and just consideration 
of the attendant circumstances, the 
Court may abstain from its enforcement 
Sub-section (2) of Section 20 sets forth 
the cases in which the Court may pro- 
perly exercise such discretion to refuse 
specific performance. It broadly divides 
those cases into three categories, name- 
ly :-— 

(1) where— 

(i) the terms of the contract, or 

(ii) the conduct of the parties at the 
time of entering into the contract or 

(iii) other circumstances, under 
‘which the contract was entered into, 
are such that the contract gives the 
plaintiff an unfair advantage over the 
defendant, or 

(2) Where the 
contract would — 

(i) involve some 


performance of the 


hardship on the 


defendant, which he did not foresee; 
and 
(ii) its non-performance would not 


involve any such hardship on the plain- 
tiff, or 

- (3) Where although the contract is 
not viodable at the instance of the de- 
fendant, yet it is inequitable to enforce 
specific performance, 

13. These cases which the Legisla- 
ture has provided are by and large illus- 
trative in nature and by No means ex- 
haustive. There may as wel] be some 
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other circumstances which may arise in 
a given case justifying the refusal of 
specific performance. In Satyanarayana 
v. G. Yelloji Rao, AIR 1965 SC 1405 at 
p. 1408 the Supreme Court dealing ex- 
haustively the scope of Section 22 of 
the Specific Relief Act, 1877 which is 
Similar to Section 20 of the Act, 1963. 
observed : 


Kant, 


“The cases providing for a guide to 
Courts to exercise discretion one way or 
other are only illustrative; they are not 
intended to be exhaustive.” 


x x x x 

So, there must be some discretionary 
field unoccupied by the three cases 
otherwise the substantive section þe- 
comes otiose. It is really difficult to de- 
fine that field. Diverse situation may 
arise which may induce a Court not to 
exercise the discretion in favour of the 
plaintiff, It may better be left unde- 
fined except to state what the section 
says, namely, discretion of the Court is 
not arbitrary, but sound and redsonable 
guided by judicial principles and cap- 
able of correction by a Court of ap- 
pea ” ‘ 


It is thus clear from the above deci- 
sion that the illustrations given under 
sub-sections (2) and (3) of Section 20 
‘lof the Specific Relief Act, in which a 
Court could refuse specific. performance 
are not exhaustive and there may be 
a broad band of different cases in which 
also the Court may deny relief to the 
plaintiff. The relief may vary with the 
circumstances of individual cases judged 
by the familiar- lega] standard of the 
reasonable man. The Legislature in the 
first place has given the discretion to 
Courts: and secondly, it was emphasis- 
ed that the discretion is required to be 
exercised on sound and reasonable basis 
guided by judicia] principles. Thirdly, it 
was provided that the decision should be 
capable of correction by a Court of ap- 
peal.. The latter two aspects are always 
implied and need not be stated when 
the power is conferred upon Courts. 
The purpose of restating these princi- 
ples, as we understand, was to discour- 
age a tendency to subject a case to 
“legal strait-jackets’, and to ensure 
thet Judges are not led into the trap 
of legalism on the validity of the agree- 
ment. Judges cannot approach the mat- 
ter with a mind sentimental to the rights 
of the parties, but must take into ac- 
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count the relative hardships in granting 
or refusing the relief prayed for, 

l4. In the light of these principles 
and the decision to which we have cal- 
led attention, we may now proceed to 
examine the contentions urged for ihe 
parlies. The contentions urged for the 
appellant in this context may be sum- 
marised as follows: That the sub- 
ject-matter of the suit is the only pro- 
perty of the appellant. Her husband 
died without making any provision for 
her shelter or means of living. She is 
not in a position to purchase any house 
or secure one for rent. She never anti- 
cipated at the time of entering into the 
agreement that her husband would die 
soon leaving her in the lurch. If she is 
compelled to part with the suit property 
she would be in streets. On the con- 
trary, it was urged for the other side 
that the hardships pleaded by the ap- 
pellant are not relevant as they could 
have been easily foreseen when Ext. 
P-1 was entered into since her husband 
was then seriously ailing, 


15. At the outset, we may make n 
clear that the hardship contempated 
under clause (b) of sub-section (2) of 
Section 20 may be hardship or oppres-/ 
sion arising from the terms of the ag- 
reement itself or from circumstances 
existing at the time of entering into it. 
This has been so clarified by Explana- 
tion (2) thereunder. The mere joss or 
inconvenience resulting from the en- 
forcement of a lawful bargain however 
onerous should not be regarded as hard- 
ship in this context. Inadequacy of 
price is not also a ground to be consider- 
ed, unless the purchaser stands in a 
fiduciary position to the vendor or fraud 
entered into the agreement. Lack of 
knowledge off the rea] value of the pro- 
perty to be sold on the part of the ven- 
dor is not also a ground for refusal. 
Perhaps, a combination of these cou- 
pled with some other circumstances fol- 
lowing from the enforcement of the 
agreement or collateral to it may per- 
suade the Court towards refusal provid- 
ed those hardships were not foreseen by 
the vendor. Fry in his treatise on the 
Specific Performance of Contracts (sixth 
edition), para 425, page 203, has stated: 


“It would seem that, in considering 
the hardship which may flow from the 
execution of a contract, the Court will 
consider whether it is a result obvious- 
ly flowing from the terms of the con- 
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tract, so that it must have been present 
at the time of the contract to the minds 
of the contracting parties, or whether 
it arises from something collateral and 
so far concealed and latent, as that it 
might not have been thus present to 
their minds. It is obvious that a far 
higher degree of hardship must be pre~ 
sent in the former, than in the latter 
class of cases, for it to operate on tha 
discretion of the Court.” 


In the present case, it is not possible 
for us to visualize that the appellant 
was in a position to foresee aj] the said 


hardships which obviously flow from 
the enforcement of the agreement or 
those collatral tọ such enforcement. 


The agreement does not give us any 
indication why the couple wanted to 
sel] their only property. The evidence 
on record does not show that the hus- 
band knew that he was too ill and be- 
yond redemption, He died on April 
28, 1970, whereas the agreement was en- 
tered into on November 17, 1969, We 
may, however, reasonably say that there 
was No compelling reason for the sale 
of the property although, Miniyappa 
(P. W. 2) has stated that the husband 
wanted to sel] the property and go away 
because his younger brother’s son had 
thrown a chappal at him in that house. 
Even if that incident was true, it was 
too flimsy a ground to dispose of the 
property and run away from the place. 
Be that as it may, the reason for the 
appellants husband to dispose of the 
property is not so much relevant. The 
appellant was also a party to the ag- 
reement. Her knowledge about the 
consequences of the agreement is more 
relevant for our purpose. In our opi- 
nion, she as a rustic woman must have 
Signed the agreement admits of no 
doubt, She, perhaps, though like any 
other woman, that her husband would 
purchase some other property or pro- 
vide her with an alternate accommoda- 
tion, She might not have dreamt that 
he would die soon leaving her only the 
difficulties, The Court below has, how- 
ever, stated that she was not such a 
simple woman to be hood-winked by 
any person. But we must state that that 
Opinion was on a wrong footing. The 
Court relied upon a Fetter Ext, D-3 in 
support of that contention, It was stat- 
ed that that letter was written by her 
to the doctor of her husband. But the 
fact is otherwise. The letter was not 
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written by the appellant but by one 
Andalamma, enquiring about the health 
of the appellant’s husband. The appel- 
lant was not even aware of that letter. 


16. In the written statement, this is 
what the appellant has stated. 


“The suit schedule house is the sole 
means of livelihood for the 2nd defen- 
dant, providing both residence and in- 
come for livelihood. That ist defendant 
had no intention of depriving the 2nd 
defendant his wife, of the sole means of 
livelihood after his death.” 


In the course of her evidence this is 
what she has further stated.: 

Except the suit house, I do not have 
any other property. Except the income 
I get for portion of the building, I have 
no other source of income. 

And she continued: 

“I am residing in a portion of the suit 

house, the other portion having been let 
out to a Railway Official on a rental 
of Rs, 50/- per month”, 
From the averments in the written 
statement coupled with the evidence, it 
will be fairly clear that she never in- 
tended to selj the house and her hus- 
band had no intention to put her into 
difficulties by selling it, 

One cannot ignore the hard fact in 
these days that the appellant cannot buy 
a similar or other house in Mysore city 
out of the balance of consideration pay- 
able under the suit agreement. She is 
a widow with no children. She is get- 
ting a rent of Rs. 50/- from the tenant 
who is occupying a portion of the house. 
That is her only means of income for 
sustenance, If we decree the suit, she 
will be deprived of that income too, for 
the rest of her life with no shelter to 
cover her head. There can, therefore, 
be no justification for us to tell her 
that she should sell the house and go 
on pilgrimage never to return, 


17. Mr, Yognarasimha counse] for the 
respondent was, however, keen to nar- 
rate the hardships of his client. He said 
that the respondent had paid Rs, 3,000/- 
as advance under the agreement and 
that advance has remained hitherto with- 
out interest. He had mortgaged his 
property and raised loans for purchas- 
ing the suit property. These may be 
true, but we do not think that they 
could be said to be real hardships to 
the respondent. He is a businessman 
and not a helpless widow like the ap- 
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pellant. He has a house of his own 
besides a shop. He has no doubt raised 
some loan upon the security of his pro- 
perty under Ext, P-2 dated February 9, 
1970. but he is not in difficulty to dis- 
charge that loan. He has, of “course 
advanced Rs. 3,000/- under Ext. P-1. as 
against the agreed amount of Rs. 21,000. 
For that, we could find a way out to 
compensate him. But we are unable 
to find way to make good or compensate 
the appellant for the hardships which 
obviously flow by the enforcement of 
the agreement. 


We gave our anxious consideration to 
all the facts and circumstances of the 
case and we are firmly of the opinion 
that it would be manifestly unjust to 
the appellant if the suit is decreed in 
favour of the respondent, 


18, In the result and for the reasons 
stated above. the appeal is allowed. In 
reversing the judgment and decree ap- 
pealed, the suit is dismissed. In the 
cimeumstances of the case, we make no 
order as to costs. 


19, Before parting with the case, we 
may place on record the memo filed 
by the counsel for the appellant 
He filed a memo dated January 
T, 1982 stating that the appellant is will- 
ing to pay Rs. 9,000/- to the respon- 
dent by way of returm of the advance 
of Rs. 3,000/- received under the suit 
agreement. It is a good gesture and we 
place that memo om record with a hope 
that that amount. would be paid to the 
respondent at the earliest without driv- 
ing him to another litigation, 


20. This appeal was 
forma. pauperis. The appellant now 
succeeds. She has to pay  court-fee 
which would. have been paid by her if 
she had not been permitted to sue as 
an indigent person. The amount of 
court-fee shall be recovered by the De- 
puty Commissioner, Mysore from the 
appellant, 


A copy of this decree shall be trans- 
mitted to the Deputy Commissioner, 
Mysore for necessary, action, 


21. Mr. Yoganarasimha, counsel for 
the respondent seeks a certificate for 
appeal to the Supreme Court, In our 
opinion, the case dose not involve any 
substantia] question of law of general 
importance which needs to be decided 


preferred in 
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by the Supreme, Court. The certificate 
prayed for is therefore refused. 
Appeal allowed, 
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Ramanna Rai and another, Appellants 
v. Jagannatha and ofhers, Respondents. 

Second Appeal No, 459 of 1975, D/- 
11-2-1982* 

Hindu Succession Act (30 of 1956), 
Secs. 7 (2), 17 — Madras Aliyasanthana 
Act (9 of 1949) Secs. 36 and 37A (as 
amended in Mysore in 1962) — Property 
allowed to the “Nissanthathi Kavaru” 
— Succession to such property will 
after coming into force of the Hindu 
Succession Act, be under the Succes- 
sion Act and not under the Aliyasan- 
thana law. 

After the coming into force of the 


Hindu Succession Act the succession 
opens even with regard to property 
allotted to the ‘Nissanthathi Kavaru 
under the Aliyasanthang Law under 
Sec. 7 (2) or Sec. 17, as the case may 
be and not under the Aliyasanthana 


Act. If the members of a ‘Nissanthathi 
Kavarw’ partition amount themselves, 
the properties vest in them absolutely 
from the date of partition, (Para 16) 

The possession of the parties of the 
properties allotted to them would be 
lawful juridical possession, The party 
In such possession can maintain a suit 
for injunction against parties interfering 
with such possession, ATR 1980 SC 198 
Rel. on; AIR 1969 Mys 175 and AIR 


1973 SC 2658 Dist. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1980 SC 198 14 
AIR 1973 SC 2658 15.17 
AIR 1969 Mys 175: (1968) 2 Mys LJ 

454 14 
AIR 1962 Mys 72: (1962) 40 Mys LJ 1 

(FB) 17 


H. G. Hande, for Appellants: K. 
Shivashankar Bhat, for Respondents. 

JUDGMENT .— This appeal by de- 
fendants 1 and 2 directed against the 
judgment and decree dated 28-1-1975 
passed by the Principal Civil Judge, 
Mangalore, in Regular Appeal No. 32 
of 1974, on his file, allowing the appeal 
on reversing the judgment and decree 


*Against judgment and decree passed 
by Civil J., Mangalore, D/- 28-1-1975. 
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dated 19-12-1973 passed b; the Princi- 
pal Munsiff, Puttur, South Kanara, in 
Original] Suit No. 163 of 1973, on his 
file: dismissing the suit of the plaintiffs 
for permanent injunction. 


2. It is the case of the plaintiffs that 
In a family partition among the defen- 
dants and one Beeranna Rai, the falher 
of the plaintiffs, under a registered 
partition deed dated 13-5-1966, Beeranna 


Rai was allotted and put in exclusive 
possession of the plaint ‘A’ schedule 
properties, Beeranna Rai died in the 


year 1969 and, after his death, his wife 
Seethu Hengsu, the mother of the plain- 
tiffs, was in exclusive possession of the 
plaint ‘A’ schedule properties till her 
death in 1970. Thereafter, the mother 
of Seethu Hengsu ie, the grand 
mother of the plaintiffs, as guardian of 
the plaintiffs, has been in possession of 
the plaint ‘A’ schedule properties on 
behalf of the plaintiffs The defendants 
are in possession of the properties al- 
lotted to their respective shares as per 
the aforesaid partition deed. The defen- 
dants requested the grandmother of the 
Plaintiffs to lease out the plaint ‘A’ 
schedule properties to them. But that 
request was not granted and, therefore, 
the defendants, according to the plain- 
tiffs, have been trying to take forcible 
possession of the plaint ‘A’ schedule 
properties, On 12-6-1973 at about 7.00 
A. M., when the grandmother of the 
plaintiffs sent her men to plough the 
paddy fields, the defendants, according 
to the plaintiffs, came with armed men 
and obstructed the ploughing, Hence, 
the plaintiffs, instituted,- through their 
grandmother as guardian, the suit for 
injunction before the trial Court as 
Original suit No. 163. of 1973 on the file 
of the Principal Munsiff, Puttur. 


3. The suit was resisted by the de- 
fendants, The defendants and late 
Beeranna Rai were members of an 
‘Aliyasantana’ family which entered into 
to a registered partition deed dated 
13-4-1955 whereunder the properties 
covered by the ‘D’ schedule thereof 
were allotted to the shares of the de- 
fendants and late Beeranna Rai as well 
as deceased Muthappa Shetty, These 
four persons constituted a ‘Nisanthathi 
Kavaru and had limited estate in the 
properties so allotted and the properties 
are to revert, according to them, to the 
nearest ‘Santhathi Kavar after the 
death of al] the shares. Thus, these 
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four persons had a right to enjoy those 
properties during their lifetime. After 
the death of Muthappa Shetty, the en- 
fire 'D’ Schedule properties stated above 
were enjoyed by the surviving three 
sharers. Beeranna Rai, being one of them, 
had only a right of enjoyment only. 
The plaintiffs are his children. They have 
no right in the plaint ‘A’ sehedule pro- 
perties which are a part of the said ‘Dp 
Schedule properties as noted jin the 
partition deed of 1955. A registered 
partition deed was entered into on 13-5- 
1966 and the said properties were pur- 
ported to be allotted fo the share of 
late Beeranna Rai. Beeranna Rai died 
in about 1969. Beeranna Rai was nol in 
exclusive possession and enjoyment of 
the plaint ‘A’ schedule properties They 
denied that Beeranna Rai and, after his 
death, his wife Seethyu Hengsu were in 
possession of those properties and that 
the plaintiffs continued in possession of 
the plaint ‘A’ schedule properties there- 
after with their grandmother as their 
guardian, They further contended that 
the Jife estate of Beeranna Rai could 
not enlarged by consent of parties. Ac- 
cording to them, the parlition was void 
in the eye of law, Hence, they contend- 
ed that the suit for injunction was not 
maintainable, 

4. The trial court raised the follow- 
ing issues as arising from the pleadings. 

(1) Whether the plaintiffs were in 
lawful] possession of the suit ‘A’ seche- 
dule properties on the date of the suit? 

(2) Whether the alleged interference 
is true? 


(3) If so, whether the plaintiffs are 


entitled for permanent injunction, as 
prayed for? 

5. The trial Court, appreciat- 
ing the evidence on _ record, held 


that the plaintiffs were in possession of 
the suit schedule properties, But, it 
came to the conclusion that the posses- 
Sion was not juridical, According to it, 
though the interference was true. in- 
junction could not be issued since pos- 
Session of the plaintiffs was not juridi- 
cal, In that view, the tria] Court dis- 
missed the suit, The plaintiffs, aggrieved 
by the said judgment and decree, went 
up in appeal before the Principal : Civil 
Judge, Mangalore, in Regular Appeal 
No. 32 of 1974, on his file. The learned 
Civil Judge, in the course of the judg- 
ment, raised the following points as 
arising for his consideration: 
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(1) Whether the plaintiffs were in 
possession of the suit properties as on 
the date of the suit? 

(2) Whether the 
plaintiffs was lawful? 

(3) Whether the alleged interference 
is true? 

(4) What order? 

6. Reassessing the evidence on re- 
cord, the learned Civil Judge answered 
Points Nos. 1 to 3 in the affirmative 
and, in that view, he allowed the ap- 
peal, reversed the judgment and decree 
of the trial Court and decreed the suit 
of the plaintiffs as prayed for. Aggriev- 
ed by the same, defendants 1 and 2 
have come up with the above second 
appeal] before this Court, 


7. The learned Counsel appearing 
for the appellants strenuously urged be- 
fore me that the learned Civi] Judge 
was not justified in coming to the con- 
clusion that the plaintiffs were in juri- 
dical possession of the suit properties. 
According to him, the entire properties 
were allotted as per schedule ‘D’ in the 
partition deed of 1955 to the ‘Nissan- 
thathi Kavarw and according to Aliya- 
santhana Law as also as per the stipu- 
lations in the deed, the properties were 
to go to the surviving persons. In all, 
there were four brothers in the ‘Nissan- 
thathi Kavaru’ When Muthappa Shetty 
died, the remaining three remained as 
owners, When Beeranna Rai died, the 
present defendants were the owners 
and, as such he contended that the 
learned Munsiff was perfectly justified 
in coming to the conclusion that posses- 
sion of the plaintiffs was not lawful. 
Hence, he submitted that the judgment 
and decree of the learned Civil Judge 
should be set aside and those of the 
learned Munsiff sustained and restored. 

8. As against that, the learned Coun- 
se] appearing for the respondents/plain- 
tiffs invited my attention to Sec. 7 (2) 
of the Hindy Succession Act as also the 
amendment to the Madras Aliyasantana 
(Mysore Amendment) Act, (Karnataka 
Act No. 1 of 1962) ‘That way he sub- 
mitted that the possession of the plain- 
tiffs is perfectly lawful and that the 
learned Civil Judge was justified in de- 
ereeing the suit of the plaintiffs, as 
prayed for. 

9. The sole point, therefore, that 
arises for my consideration in this ap- 
peal is: “Whether the learned Civil 
Judge was justified in holding that the 


possession of the 
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plaintiffs were in juridica] possession of 
the suit properties on the date of the 
suit? 

19. It is no doubt true that under 
the Aliyasanthana Law. the shares al- 
lotted to the ‘Nissanthathi Kavaru’ were 
to be enjoyed by the members of that 
‘Kavaru’ for life and, on the death of 
any of the brothers, the properties 
would devolve on the rest of the sur- 
viving brothers, and when al] the mem- 
bers of that ‘Kavaru’ die, the properties 
would revert back to the nearest ‘San- 
thathi Kavaru’ under Sec. 36 (5) of Mad- 
ras Aliyasantana Act, It is in that view 
that the learned Counsel pointed out 
that the partition effected among the 
three brothers in 1966 in ‘D’ Schedule 
properties after the death of Mut- 
happa Shetty was illegal and opposed to 
the provisions of Sec. 36 (5) of the 
aforesaid Act, 

11. That may be so before the 
amendment of the Aliyasantana Law by 
the Hindu Succession Act as alSo by 
Karnataka Act No, 1 of 1962. 

12. Section 7 (2) of the Hindu Suc- 
cession Act reads :— 

“When a Hindu to whom the aliya- 
santana Law would have applied if this 
Act had’ not been passed dies after the 
commencement of this Act, having at 
the time of his or her death an undivid- 
ed interest in the property of a 
Kutumba or kavaru, as the case may 
be, his or her interest in the property 
shall devolve by testamentary or in- 
testate succession, as the case may be, 
under this Act and not according to the 
Aliyasantana law.” 

An explanation is added to that sub- 
section, which reads :— 

“For the purposes of this sub-section, 
the interest of Hindu in the property 
of a Kutumba or kavaru shal] be deem- 
ed to be the share in the property of 
the kutumba or kavaru, as the case may 
be that would have fallen to him or 
her if a partition of that property per 
capita had been made immediately be- 
fore his or her death among all the 
members of the kutumba or kavaru, as 
the case may be, then living, whether 
he or she was entitled to claim such 
partition or not under the Aliyasantana 
law, and such share shall be deemed to 
have been allotted to him or her ab- 
solutely.” 

13. It is needless for me to point out 
that the Hindu Succession Act came 
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into force on 17-6-1956. Thereafter, there 
was a further amendment to the Mad- 
ras Aliyasantana Law by Karnataka 
Amendment Act No, 1 of 1962. Inter 
alia, Sec, 3 of that Act amends Sec. 36. 
It reads :-— 


‘In sub-section (2) of Sec. 36 of the 
principal Act, clauses (e), (f) and (g) 
shall be omitted.” 


It further inserts a new Section num- 
bered as ‘387A’ which reads :— 
“Partition of properties of Kutumba 
or kavaru after the commencement of 
the Madras Aliyasantana (Mysore 
amendment) Act, 1961: (1) on and after 
the date of commencement of the Mad- 


ras Aliyasantana (Mysore Amendment) 


Act 1961 any male or female member 
of a kutumba or kavaru having un- 
divided interest in the properties of the 
kutumba or kavaru shall be entitled to 


claim partition of his or her share in 


the properties of the kutumba or 
kavaru, as the case may be. 


(2) Where any male or female mem- 
ber of a kutumba or kavaru entitled to 
claim partition under sub-sec, (1), 
claims partition of his or her share, such 
person shal] be allotted such share in 
the properties of the kutumba or 
kavaru. as the case may be, that would 
fall to him or her if a division of such 
properties were made per capita among 
all the members of the kutumba or 
'kavaru, as the case may be, living on 


the date on which the partition is claim- 


ed. 


(3) The share which a male or female 
member of the kutumba or kavaru is 
entitled to take at a partition under 
sub-sec, (2) shall vest in him or her ab- 
solutely with effect from the date on 
which the partition is claimed. 


Explanation :—- For the purposes of 
sub-secs, (2) and (3), the date on which 
the partition is claimed shal] be :— 

(i) Where the claim is made by a suit 
for partition, the date of the institution 
of the suit (whether the suit is prose- 
cuted or not), and 

(ii) where the claim is made other- 
wise than by a suit, the date on which 
such claim is made.” 

14, Reading Sec, 37A of the Madras 
Aliyasantang (Mysore Amendment) Act, 
1961, with Explanation, the learned 
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Counsel appearing for .the respondents 
submitted that from the date on which 
the registered partition took place among 
the surviving brothers in 1966, the pro- 
perties vested absolutely in the various 
shares, including Beeranna Rai, the de- 
ceased father of the plaintiffs: for, the 
Amending Karnataka Act No. 1 of 1962 
has come into force on 11-1-1962. it hav- 
ing received the assent of the President 
on 2-1-1962, It was first published in 
the Karnataka Gazette after having re- 
ceived the assent of the President, on 
11-1-1962. 


15. The Supreme Court of Indig had 
an Occasion to consider the effect of 
Sec. 7 (2) of the Hindu Succession Act, 
1956, on the Aliyasantana Law, in the 
case of Sundari v. Laxmi (AIR 1980 
SC 198). It is on an appeal from this 
Court, (Vide 1968 (2) Mys LJ 4654): 
(AIR 1969 Mys 175). In para 14 inter 
alia, their Lordships have observed :—~ 

“At the time of the partition if any 
Kavaru taking a share is a Nissanthathi 
Kavaru, it shall have only a life-in- 
terest in the properties allotted tọ it 
under certain circumstances and the 
property would revert back to a San- 
thathi Kavaru if it is in existence, Sec- 
lion 36 (3) of the Madras Aliyasantana 
Act provides that the properties allot- 
ted to Nissanthathi Kavaru at a parti- 
tion and in which it had only a life-in- 
terest af the time of the death of the 
last member, shal} devolve upon the 
Kutumba or where the Kutumbag has 
broken up, at the same or at a subse- 
quent partition, into a number of 
Kavarus, upon the nearest santhathi 
kavaru or kavarus, The devolution of 
the property allotted to a Nissanthathi 
Kavaru which has only a life interest 
devolves upon a kutumba or the nearest 
santhathi kavaru. This mode of devolu- 
tion prescribed by Sec, 36 (5) of the 
Aliyasanthana Act has to give way to 
the provisions of Sec. 8 of the Hindu 
Succession Act which prescribed a dif- 
ferent mode of succession.” 

Proceeding further, in para 15 of the 
judgment, their Lordships have obser- 
yed :— 

"The effect of the provisions of Hindu 
Succession Act above referred to is 
that after the coming into force of the 
Hindu Succession Act an undivided in- 
terest of a Hindu would devolve as pro- 
vided for under Sec, 7 (2) while in the 
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case of separate property it would de- 
volve on heirs as provided for in the 
Hindy Succession Act, Even though a 
Nissanthathi Kavaru might have a limi- 
ted interest as the devolution prescrib- 
ed for in the Madras Aliyasanthana Act 
is no more applicable the devolution 
will be under the Hindu succession Act.” 


Speaking on the effect of Sec. 7 (2) of 
the Hindu Succession Act as also the 
observations made by the Supreme 
Court of Indig in the case of Jalaja v. 
Lakshmi (AIR 1978 SC 2658), Their 
Lordships, in para 23 have observed :— 


“The plea of the learned counse] for 
the respondents that even if the pro- 
perty of the defendants 24 and 23 were 
held to be separate property the succes- 
sion would be in accordance with Hindu 
Succession Act by virtue of the provi- 
sions of Sec. 17 of the Hindu Succes- 
sion Act will have to be considered. 
Chapter IL of the Hindu Succession Act 
which deals with the intestate succes- 
sion is applicable to the property of 
Hindus and the provisions of this Chap- 
ter would prevail over any law which 
was in force immediately before the 
commencement of this Act, Therefore 
the provisions relating to succession of 
Aliyasanthang Hindus would be by the 
provisions of the Hindu Succession Act 
and not by the Aliysanthana law, Sec- 
tion 7 (2) and Sec. 17 of the Hindu 
Succession Act deal specifically with 
succession of the property of a Hindu 
belonging to Aliyasanthana family. 
While See. 7 (2) relates to devolution 
of undivided interest in the property of 
a Aliyasanthang family Sec. 17 makes 
the provisions of Secs, 8,10, 15 and 23 
with the modifications of specified in 
Sec. 17 applicable to the devolution of 
separate property of a Hindu under 
Aliyasanthana law. According to the 
provisions of Sec, 36 (5) of the property 
allotted to Nissanthathi Kavaru at a par- 
tition is enjoyed by it only as a life- 
interest and at the time of the death of 
the last of its members shal] devolve 
upon the Kutumba. This devolution of 
the life-interest is according to Sec- 
tion 36 (5). When a Hindu governed by 
the Aliyasanthana law dies posses- 
sion of a life-interest, after his death 


the property devolves under the 
Hindu Succession Act and not under 
the Aliyasanthana Act and therefore 


weuld not revert back to the kufumba. 
This Court in Jalaja v. Lakshmi (supra), 
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while deciding the rights of the parties 
under a will executed by a Hindu gov- 
erned by Aliyasanthana law held at 
pP. 719: “Similarly on the same parity 
of reasoning when there are two kava- 
rus, a demand for partition would dis- 
rupt them and Chandayya Shetty could 
no longer claim that he had an undivid~ 
ed interest within the meaning of Sec- 
7 (2) of the Succession Act, and if he 
has no undivided interest in the pro- 
perty, his interest cannot be enlarged 
into an absolute estate nor can his in- 


terest in the property devolve upon his 
ee Property devolve upon nis 


heirs by intestate succession. The 
words underlined by us relate to in- 
testate succession and the Court has 


specifically stated that it was not refer- 
ring to the provisions of Sec, 17 of the 
Hindu Succession Act as it related to 
intestate succession are these observa- 
tions relating to intestate succession are 
therefore in the nature of obiter. The 
separate property is not enlarged into 
an absolute estate under Sec. 7 (2) but 
on death it devolves on the heirs as 
provided under the Hindu Succession 
Act. Therefore, it will not revert back 
to the kutumba but only to the heirs as 
provided for under the Hindy Sueces- 
sion Act, Similarly in the observations 
at p. 721 of the Reports where it has 
Observed: ‘In this case also as already 
stated, there is no kavaru of Chandayya 
Shetty, and on separation he had only 
a life-interest which is not a heritable 
property and cannot be disposed of by 
a will, nor could it devolve as on inte- 


stacy.’ The reference to devolution on 


intestacy is again in the nature of obiter 
dicta.” 


16. Thus, it is obvious that after the 
coming into force of the Hindu Succes- 
sion Act, the succession opens even with 
regard to property allotted to the ‘Nis- 
santhathi Kavaru., under the ‘Aliyasan- 
thana Law under Sec, 7 (2) or Sec. 17, 
as the case may be and not under the 
Aliyasantang Act and, as is stated very 
clearly in the Karnatakg Amendment 
Act No, 1 of 1962, if the members of a 
‘Nissanthathi Kavaru’ partilion amongst 
themselves, the properties vest in them}: 
absolutely from the date of partition. 
That is made very clear by reading Sec- 
tion 37A as also the Statement of Ob- 
jects and Reasons to the Section publi- 
shed in the Gazette, It is relevant to 
reproduce here the Statement of Objects 
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and Reasons of Karnataka Act No. 1 of 
1962. It reads: 

“Representations have been received 
from the Jains governed by the Aliya- 
Santana law thai the provisions of the 
Madras Aliyasantana Act 1949, should 
be amended to enable the members of a 
Kutumba or kavaru to take their share 
in the properties of the kutumba or 
kavaru, as the case may be, The Aliya- 
Santanigg Women’s Association of South 
Kanara and others have also represent- 
ed that there is urgent need to amend 
the said Act, 

The Madras Aliyasantana Act, 1949, has 
made provision for partition of the pro- 
perties of a kutumba among the kava- 
rus of such kutumba, Under Sub-sec, (2) 
of Sec. 7 of the Hindu Succession Act, 
1956, (Central Act 30 of 1956), it has 
been laid down that when a Hindu who 
has an undivided interest in such pro- 
perty of a kutumba or kavaru dies, his 
or her interest in such property shall 
devolve by testamentary or intestate 
succession under that Act and not ac- 
cording to the Aliyasantana law, The 
explanation to this sub-section indicates 
that his or her interest in the property 
will be the share which he or she 
would have got if a partition per capita 
of the property of the kutumba or 
kavaru then living, and that the share 
of such person shal] be deemed to have 
been allotted to him or her absolutely. 
The effect of these provisions is that 
in the case of a Hindu governed by the 
Aliyasantana law, his or her heirs will 
be entitled to his or her share in the 
property of the kutumba or kavaru only 
on his or her death: but the person con- 
cerned cannot himself enjoy the pro- 
perty by taking it at a partition, In view 
Of the representations made, it is con- 
sidered desirable to amend the law to 
enable such Hindus to take their share 
in the kutumba or kavaru properties by 
partition during their lifetime also. 
Hence this Bill.” 


17. That being so, it is obvious that 
‘neither the ruling of this Court report- 
ed in (1962) 40 Mys LJ 1: (AIR 1962 Mys 
72) (FB) or the ruling in AIR 1973 SC 
2658, holtl the field now, Examining the 
facts in this perspective, I am satisfied 
that the possession of the plaintiffs on 
the date of the suit is perfectly legal 
fand valid since these properties were 
‘allotted to the share of Beeranna Rai 
in the partition among the members of 
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the ‘Nissanthathi Kavaru’ in 1966. Both' 
the Courts below have concurrently held; 
that possession is with the plain- 
tiffs and, agreeing with the learned 
Civil Judge. I have no hesitation to hold 
that their possession is juridical for 
reasons stated above, 


18. In the result, therefore, the ap- 
peal fails and is dismissed. 
No costs, 
Appeal dismissed, 
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(A) Karnataka Rent Control Act (22 of 
1961), S. 50 — Revisional jurisdiction — 
Revision against decree of eviction — Con- 
current findings of facts that landlord re- 
quired premises bona fide for his own use 
and occupation and that greater hardship 
would be caused to landlord if eviction was 
refused and that no comparative hardship 
would be caused to tenant if eviction was 
ordered — No interference in revision. 

(Para 6) 

(8) Esso (Acquisition of Undertakings in 
India) Act (14 of 1974), S. 5 (1) — Right of 
tenancy’ — There is no right of tenancy vest- 
ed in a statutory fenant whose only right is 
immunity from eviction which does not 
amount to right of tenancy — Hence, the 
Esso Company whose lease had expired could 
not invoke S. 5 (1) as a statufory tenant. 


The concept of statutory tenancy does not 
connote any right of tenancy as such. A 
statutory tenant has no estate or right in the 
property. The Rent Act gives him only a 
right to continue in possession of the build- 
ing or the premises so long as he goes on 
paying the standard rent and permitted in- 
creases. Thus, there is no right of tenancy 
vested in the statutory tenant. The only 
right that he has got is the immunity from 
being evicted from the petition premises if 
at all it can be called a right. The immunity 
from eviction does not amount to a right of 
tenancy at all. AIR 1965 SC 414 and AIR 
1968 SC 471, Rel, on, (Para 14) 

In the circumstances, held, that the Esso 
Company or its successor had no right of 
tenancy in the property after the expiry of 
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the lease so as to be entitled to the benefit 
of S. 5 (1). (Para 14) 


(C) Esso (Acquisition of Undertakings in 
India) Act (14 of 1974), S. 5 (2) — Phrase 
“on the expiry of the term of any lease or 
tenancy referred to in sub-section (Y° — 
Governs the option of renewal of the lease 
— Exercise of option must precede imme- 
diately before expiry of lease or determina- 
tion of tenancy — Held, simple contest of 
eviction petition to controvert claim of Jand- 
lord for possession did not amount te an 
expression of desire to renew the lease. 


The phrase “on the expiry of the term of 
any lease or tenancy referred to in sub-sec- 
tion (1) used in S. 5 (2) would govern more 
or less the option of the renewal of the 
lease. Therefore, the exercise of the option 
or desire must precede immediately before 
the expiry of the lease or the determination 
of tenancy. If such a desire is not express- 
ed before the expiry of the lease or during 
the subsistence of the tenancy, S. 5 (2) will 
not come to the rescue of the Central Gov- 
ernment or the Hindustan Petroleum Cor- 
poration Ltd. If there is no lease or tenancy 
subsisting at the time when the Central 
Government desires to renew the lease, the 
question of the lease or the tenancy being 
renewed on the same terms and conditions 
does not arise. If the lease or the tenancy 
is to be renewed on the same terms and 
conditions, it only follows that such an exer- 
cise of desire must precede the expiry of the 
term of the lease. (Para 17) 


Held, as the lease in the instant case had 
come to an end in Sept., 1969 the right of 
tenancy came to an end in Sept., 1969. 
Admittedly, no such desire of renewal was 
expressed by the Central Government or the 
Hindustan Petroleum Corporation Ltd. be- 
fore the expiry of the lease in Sept., 1969. 
Such a contention was raised for the first 
time only when a revision petition against 
the decree of eviction was filed in the Dis- 
trict Court. Therefore, S. 5 (2) could not 
come to the rescue of the revision petitioner- 
tenant in the instant case. The simple con- 
test of the eviction petition did not amount 
to a desire to a renewal of the lease. The 
contest was only in respect of the bona fide 
and reasonable requirement of the landlord 
and only in respect of the comparative hard- 
ship. The eviction petition was contested in 
order to controvert the claim of the landlord 
for possession. ‘Therefore, such a contest, 
did not amount to an expression of a desire 
to renew the lease so as to attract S. 5 (2).- 

(Para. 18) 
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(D) Esso (Acquisition of Undertakings in 
India} Act (14 of 1974), S. 5 (1) and (2) — 
Restriction imposed on rights of lessor by 
requiring him to renew lease if lessee ex- 
presses desire for renewal before expiry of 
lease or determination of tenancy — Is 
neither unreasonable nor arbitrary, having 
regard to fact that Act was enforced in pubs 
lic interest. 


Section 5 (1) and (2) of the Esso Act 
would come into play if the desire to renewal 
was exercised before the expiry of the lease 
or before the tenancy came to an end. On 
a perusal of all the provisions of the Act, 
the restriction imposed by S. 5 (1) and (2) 
cannot be said to be an unreasonable one. 
The Act is sought to be placed on the anvil 
only in public interest. If the object behind 
the Act is considered, the restriction impos- 
ed cannot be said to be unfair or unreason- 
able. Sections 5 (2) and 7 (3) do not create 
perpetual leases. They only lay down that 
if the Corporations in certain cases exercise 
their opinion then the lessor has to renew 
his lease. To that extent there is some sta- 
tutory compulsion resulting in the restric- 
tion on the rights of the lessors. However, 
the restriction imposed by the Act is neither 
unreasonable nor arbitrary. It is not an 
exercise of an excessive nature beyond what 
is required in the interest of the public. 
AIR 1954 SC 224 and AIR 1981 Andh Pra 


283, Rel. on. (Para 20) 
Cases Referred: Chronological Parag 
AIR 1981 Andh Pra 283 20 
AIR 1979 SC 1745 9 
AIR 1968 SC 471 14 
AIR 1965 SC 414 14 
AIR 1954 SC 224 20 
(1954) 1 All ER 874:(1954) 1 WLR 629, 
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H. Sulaiman Sait, for Petitioner; T. S, 
Ramachandra, for Respondent. i 

ORDER :— The present revision petition 
is directed against the order dated Sept. 25, 
1981 made by the District Judge, Dharwar, 
in C. R. P. No. 46 of 1977 confirming the 
order of the Munsiff, Hubli, in H. R. C. 
No. 173 of 1971, dated Jan. 20, 1977. 

2. The respondent is the petitioner in 
H. R. C. No. 173 of 1971 on the file of the 
Munsiff, Hubli. For the purpose of proper 
understanding, the position of the parties in 
the Court below would be referred to here- 
after in this order. 

3. The petitioner-landlord filed an evic- 
tion petition u/s. 21 (1) (b) read with (1) of 
the Karnataka Rent Control Act, contend- 
ing that he required the. petition premises 
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bona fide and reasonably for his own wuse 
and occupation and that greater hardship 
would be caused to him if the eviction is 
refused and that no comparative hardship 
would be caused to the respondent-tenant if 
eviction is ordered. 


4. The respondent resisted the petition 
by denying all the petition averments. 

5. The trial Court recorded the evidence 
of the petitioner and of two witnesses on 
behalf of the respondeni-tenant and marked 
the documents Exhibits P-1 to P-6 and Exhi- 
bits D-1 to D-5 and ultimately concluded 
that the petitioner-landlord had proved that 
he required the petition premises bona fide 
and reasonably for his own use and occupa- 
tion and that greater hardships would be 
caused to the petitioner-landlord if eviction 
was refused and that no comparative hard- 
ship would be caused to the tenant if the 
eviction was ordered. These conclusions of 
the trial Court came to be affirmed in C.R.P. 
No. 46 of 1977 by the District Judge at 
Dharwar by his order dated Sept. 25, 1981. 


6. Therefore, the findings recorded by 
the Courts below that the petitioner-landlord 
required the petition premises bona fide for 
his own use and occupation, and that greater 
hardship would be caused to the petitioner- 
landlord if eviction was refused, and that no 
comparative hardship would be caused to the 
tenant if eviction was ordered, are pure ques- 
tions of fact. In view of the concurrent 
findings of facts, it is neither feasible nor 
proper for this Court in revision to interfere 
with those concurrent findings of facts. 
Even on a consideration of the evidence, I 
am Satisfied that the petitioner-landlord has 
proved that he requires the petition premises 
bona fide and reasonably for his own use 
and occupation and that greater hardship 
would be caused to him if eviction is refus- 
ed, and that no comparative hardship would 


be caused to the tenant if eviction is order- 
ed. 


.7. Shri M. Sulaiman Sait, learned ~coun- 
sel for the tenant, relied on S. 5 (1) and (2) 
and S. 7 (3) of the Esso (Acquisition of 
Undertakings in India) Act, 1974 (herein- 
after referred to as ‘the Esso Act). The 
said Act received the assent of the President 
on March 13, 1974 and it was published in 
the Gazette of India Extraordinary dated 
July 15, 1974. Therefore, the said Esso Act 
came into force with effect from July 15, 
1974. 

8. The material facts are that the petition 
site was taken on lease by M/s. Standard 
Vaccum Oi] Company on Sept. 14, 1951 for 
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the first time from the predecessor-in-title 
of the petitioner-landiord. ti is undisputed 
that under the said lease, an option to con- 
tinue the lease for another 9 years had been 
given to the Company. It is undisputed 
that the successor of the said Company exer- 
cised that option and continued in posses- 
sion of the petition property for 9 years. 
Thus, it is undisputed that there was a con- 
tractual relationship of landlord and tenant 
between the petitioner and the successor of 
the said company till Sept., 1969. It is un- 
disputed that the contractual relationship of 
landlord and tenant came to an end in Sept. 
1969. 

9. Thereafter, a quit notice was issued 
by the landlord to the tenant i.e., successor 
of the said Company in 1969 terminating 
the tenancy. Whether the issuance of quit 
notice was necessary at all is not of much 
importance at this stage. At that time, it 
was rather an established principle of law 
that before initiating the proceedings under 
the Karnataka Rent Control Act, the quit 
notice was necessary. That principle did 
not receive the approval of the Supreme 
Court in V. Dhanapal Chettiar v. Yesodai 
Ammal (AIR 1979 SC 1745). But, however, 
the fact remains that there was no contrac- 
tual relationship of landlord and tenant be- 
tween the parties after the efflux of time 
which took place in Sept., 1969, 

10. According to Shri M. Sulaiman Sait, 
learned counsel for the tenant, the alleged 
tenant continued to be in possession of the 
property by virtue of the protection given 
to him under the provisions of the Karna- 
taka Rent Control Act. 

14. It is undisputed that the tenant who 
teok the site on lease, has constructed a 
building on the petition site for the purpose 
of running the petrol bunk and sale of petro- 
leum products. It is also undisputed that 
the contract between the parties provided 
that the tenant on the expiry of the lease 
should demolish the building constructed by 
him and hand over the vacant possession of 
the site to the landlord. It is undisputed 
that M/s. Hindustan Petroleum Corporation 
Ltd. which is a Government Company, took 
over the rights, liabilities and the business 
of the Esso Company and thus became the 
successor of the Esso Company. Learned 
counsel Shri M. Sulaiman Sait quoted S. 5 
of the Esso Act which reads thus :— 

“3. (1) Where any property is held in 
India by Esso under any lease or under any 


right of tenancy, the Central Government 


shall, on and from the appointed day, be 
deemed tc have become the lessee or tenant, 
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as the case may be, in respect of such pro- 
perty as if the lease or tenancy in relation 
to such property had been granted to the 
Central Government, and thereupon ail the 
rights under such lease or tenancy shall be 
deemed to have been transferred to and 
vested in the Central Government. 


(2) On the expiry of the term of any lease 
or tenancy referred to in sub-section (1), such 
lease or tenancy shall, if so desired by the 
Central Government, be renewed on the 


same terms and conditions on which the 

lease or tenancy was held by the Esso imme- 

diately before the appointed day.” 
(Underlining is mine.) 


Therefore, it becomes clear that in order to 
attract the operation of S. 5 (1) of the Esso 
Act, (i) the Esso Company must hold the 
property under any lease or under any right 
of tenancy; (ii) the Central Government 
shall, on and from the appointed day, be 
deemed to have become the lessee or tenant 
in respect of such property as if the lease or 
tenancy in relation to such property had 
been granted to the Central Government; 
and (iii) such lease or tenancy shall, if so 
desired by fhe Central Government, be re- 
newed on the same terms and conditions on 
which the lease or tenancy was held by Esso 
immediately before the appointed day, on 
the expiry of the term of any lease or tenancy 
referred to in sub-sec. (1). 


42. Ii is undisputed that the Esso had 
held the property under a lease or under a 
right of tenancy till Sept., 1969. The lease 
came to an end in Sept., 1969. The contrac- 
tual tenancy also came to an end in Sept., 
1969. 


13. Shri M. Sulaiman Sait, learned coun- 
sel for the tenant, argued that even after the 
expiry of the contractual tenancy, the Esso 
Company had the right of tenancy in the 
sense that it was protected from being evict- 
ed and thus it had a right to continue in 
occupation of the premises. As already 
stated above, the contractual lease contem- 
plated by S. 5 (1) of the Esso Act had come 
to an end in Sept., 1969. The only ground 
under which Shri Sulaiman Sait tried to 
come in, was under the heading of right of 
tenancy. As indicated above, the contrac- 
tual tenancy had come to an end in Sept., 
1969. Thus, the alleged tenant had no right 
of tenancy as such when the lease stood 
determined by efflux of time in Sept., 1969. 


14. Whether tbe so-called tenant continu- 


ed to have a right of tenancy under the pro- 
atinan af tha Karnataka Rent Control Act 
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only remains to be seen. Under the Karna- 
taka Rent Control Act, the landlord does 
not get any right to evict the tenant from 
the premises immediately after the efflux of 
time. He will have to pursue his remedy, if 
possible, u/s. 21 of the Karnataka Rent Con- 
trol Act. The word ‘tenant? is used ina 
sense different in the Rent Control Act from 
that found in the Transfer of Property Act 
or under the general law of the land. That 
concept of a statutory tenancy has been 
defined for a purpose and it is generally 
described as a statutory tenancy. In order 
to appreciate this rather artificial, arbitrary 
and queer concept of statutory tenancy, it is 
important to remember the connotation of 
the word ‘tenant’ as found in the T. P. Act. 
Section 105 of the T. P. Act defines the word 
lease. Section 106 speaks of the duration of 
certain leases in the absence of written con- 
tract or legal usage. Section 107 describes 
the mode as to how leases are made or are 
to be made. Section 108 gives the rights 
and Habilities of the lessor and the lessee. 
Section 109 speaks of the rights of the 
lessor-transferee. Section 111 gives the 
various modes of the determination of 
lease. Sections 112 and 113 speak about 
the waiver of forfeiture and the notice to 
quit. Sections 114 and 114-A provide relief 
against forfeiture. Section 115 speaks of 
the effect of holding over. All these sections 
are to be found in Chap. V of the T. P. 
Act which deals exclusively with leases of 
immoveable property. The statutory tenancy 
steps in only when the contractual tenancy 
comes to an end or is determined. A lease 
under the T. P. Act is not merely a contract 
between the lessor and the lessee. The word 
‘lease’ as defined by S. 105 of the T. P. Act 
is a transfer of an interest in the land and 
it creates a right in rem and vests the same 
in the lessee. In the case of statutory 
tenancy however, there is no estate or inter- 


est in land vested in the tenant. It is merely 


a personal right to retain possession of the 
property which is an immunity from eviction 
except under certain circumstances. The 
Supreme Court in Anand Nivas Private Ltd. 
v. Anandji Kalyanji’s Pedhi (AIR 1965 SC 
414) dealing with the case arising under the 
provisions of the Bombay Rent Act, stated 
thus (at p. 422) :— 

“A person remaining in occupation of the 
premises let to him after the determination 
of or expiry of the period of the tenancy is’ 
commonly, though in law not accurately, call- 
ed a statutory tenant. Such a person is not 


a tenant at all; he has no estate or interest 
“9a fF ae eo ee ee eee ee 
in the premises occupied by him. He has 
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merely the protection of the statute in that he 
cannot be turned out so Jong as he pays the 
standard rent and permitted increases, if 
any, and performs the other conditions of 
the tenancy. His right to remain in posses- 
sion after the determination of the conirac- 
tual tenancy is personal; it is not capable of 
being transferred or assigned, and devolves 
on his death only in the manner provided by 
the statute.” 

(Underlining is mine.) 
The Supreme Court again in Calcutta Credit 
Corporation Ltd. v. Happy Homes (P.) Ltd. 
(AIR 1968 SC 471) quoted with approval 
the observations of Denning, L. J., in the 
case Solomon v. Orwell (1954-1 Ali ER 874), 
which reads :— 


“When a statutory tenant sublets a part 
of the premises, he does not thereby confer 
any estate or interest on the sub-tenants. A 
statutory tenant has no estate or interest 
himself, and he cannot carve something out 
of nothing. A sub-tenant, like the statutory 
tenant, has only a personal right or privi- 
lege. The question is, what is the position 
of the sub-tenant when the statutory tenancy 
comes to an end? A statutory tenancy may, 
of course, come to an end without a notice 
to quit, e.g., by death (if there are no en- 
titled relatives) or by the delivering up of 
the premises to the landlord. When the sta- 
tutory tenancy comes to an end, the sub- 
tenant’s right automatically comes to an end 
unless there is some statutory protection 
afforded to him.” 


Thus it clearly follows that a statutory tenant 
lhas no estate or right in the property. The 
een Act gives him only a right to continue 
in possession of the building or the premises 
'so long as he goes on paying the standard 
rent and permitted increases. Thus, there is 
no right of tenancy vested in the statutory 
tenant. If I may say so he has no right of 
tenancy at all. The only right that he has 
got is the immunity from being evicted from 
the petition premises if at all it can be call- 
ed a right. The immunity from eviction 
does not amount to a right of tenancy at 
all. Apart from the immunity from evic- 
tion, he has no other rights at all. The 
word ‘tenancy’ involves an element of rela- 
tionship of landlord and tenant and an in- 
terest in the demised premises. As already 
indicafed above, the statutory tenant has no 
interest in the property as such and he°>has 
ino property at all. ‘Therefore, the concept 
lof statutory tenancy does not connote any 
lright of tenancy as such. Therefore, under 
‘these circumstances, the contention of Shri 
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Sulaiman Sait that the Esso Company or its 
successor continued to have a right of 
tenancy in the property even after the expiry 
of the lease does not appear to be correct, 
Therefore, in my opinion, S. 5 (1) of the 
Esso Act will not be applicable to the facts 
of the present case. 


15. Section 5 (2) of the Esso Act reads: 

“On the expiry of the term of any lease 
or fenancy referred to in sub-section (1), 
such lease or tenancy shall, if so desired by 
the Central Government, be renewed on the 
the same terms and conditions on which the 
lease or tenancy was held by Esso imme- 
diately before the appointed day.” 


As already shown above, the appointed day 
used in Sec. 5 (2) is 15th July, 1974 on 
which day it was published in the Gazette 
of India Extraordinary. By July, 1974 the 
contractual tenancy had already come to an 
end i.e., in Sept., 1969. Therefore, there 
was no subsisting lease or tenancy between 
the parties in 1974 when the Esso Act came 
into force. Further it can be seen with 
advantage that the landlord filed an eviction 
petition in H. R. C. No. 173 of 1971 in the 
Court of the Munsiff, Hubli. Therefore, 
long before the Esso Act came into force, 
an eviction petilion was staring in the face 
of the so-called tenant. Thus there was 
neither lease nor tenancy held by the Esso 
Company immediately before the appointed 
day. What the Esso Company had imme- 
diately before the appointed day was only 
ibe immunity from being evicted from the 
premises which, as already indicated above, 
oo not amount to a right of tenancy at 
a 

16. Further Sec. 5 (2) says that such 
lease or tenancy shall, if so desired by the 


Central Government, be renewed on the 
same terms and conditions. Neither the 
Central Government nor M/s. Hindustan 


Petroleum Corporation Ltd. desired the re- 
newal of lease at any time till the revision 
petition came to be filed in 1977 before the 
District Judge, Dharwar. Therefore, the 
Central Government or M/s. Hindustan 
Petroleum Corporation Ltd. did not express 
any desire of renewal till C. R. P. No. 46 of 
1977 was filed in the District Court. Even 
though Esso Act was in force in 1977 when 
the Munsiff disposed of the petition, such a 
contention though it was a point of law was 
not taken up or was not urged before the 
Munsiff himself. Naturally, they did not 
think of resorting to such a contention be- 
cause the Corporation rather thought that it 
could not take up such a contention because 
there was no lease or right of tenancy vested 
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in the Esso Company immediately before 
the appointed day. The very belated nature 
of this contention which was taken up for 
the first time when the Civil Revision Peti- 
tion was filed in the District Court, would 
be an indicator that the Hindustan Petroleum 
Corporation Ltd. thought that they could 
not ask for the renewal of the lease because 
there was no lease or right of tenancy sub- 
sisting. 


17. Further, such a desire to renew the 
lease must be expressed by the Central Gov- 
ernment before the expiry of the lease or the 
determination of the tenancy. Jt may be 
oral or in writing. The phrase “on the ex- 
piry of the term of any lease or tenancy re- 
ferred to in sub-section (1)’ used in S. 5 (2) 
would govern more or less the option of the 
renewal of the lease. Therefore, in my opin- 
ion, the exercise of the option or desire must 
precede immediately before the expiry of 
the lease or the determination of tenancy. 
If such a desire is not expressed before the 
expiry of the lease or during the subsistence 
of the tenancy, Sec. 5 (2) will not come to 
the rescue of the Central Government or the 
Hindustan Petroleum Corporation Ltd. If 
there is no lease or tenancy subsisting at the 
time when the Central Government desires 
to renew the lease, the question of the lease 
or the tenancy being renewed on the same 
terms and conditions does not arise. If the 
lease or the tenancy is to be renewed on the 
same terms and conditions, it only follows 
that such an exercise of desire must precede 
the expiry of the term of the lease. As the 
lease had come to an end in Sept., 1969 the 
right of tenancy came to an end in Sept, 
1969. Admittedly, no such desire of renewal 
was expressed by the Central Government 
or the Hindustan Petroleum Corporation 
Ltd. before the expiry of the lease in Sept., 
1969. As already shown above such a con- 
tention was raised for the first time only 
when C. R. P. No. 46 of 1977 was 
filed in the District Court, Dharwar. There- 
fore, in my opinion, S. 5 (2) also will not 
come to the rescue of the revision petitioner- 
tenant in this case. 


18. Learned counsel Shri Sulaiman Sait 
argued that the very fact that the Hindustan 
Petroleum Corporation Ltd. contested the 
eviction petition in the Munsiff Court was 
sufficient to indicate that the Central Gov- 
ernment or the Hindustan Petroleum Cor- 
poration Ltd. expressed its desire to renew. 
The . simple contest of the eviction petition 
does not amount to a desire to a renewal of 
the lease. The contest as can be seen from 
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the records was only in respect of the bona 
fide and reasonable requirement of the land-} 
lord and only in respect of the comparative! 
hardship. The eviction petition was con- 
tested in order to controvert the claim of 
the landlord for possession u/s. 21 (D (h) 
read with (J) of the Karnataka Rent Control 
Act. Therefore, such a contest, in my opin- 
ion, does no: amount to an expression of al 
desire to renew the lease. 


19. The Esso Act would govern only 
such leases or tenancies which were in exist- 
ence or subsisting on the day when the Esso 
Act came into force. As no lease or tenancy 
was in existence or subsisting in the case on 
hand, when the Esso Act came into opera- 
tion, the question of renewal of lease or 
tenancy does not arise in this case. 


20. The right to possession had become 
vested in the landlord immediately on the 
determination of the lease in Sept., 1969. 
taken away 
by the artificial imposition of S. 5 (1) and 
(2) of the Esso Act. Section 5 (1) and (2) 
of the Esso Act would come into play if the 
desire to renewal was exercised before the 
expiry of the lease or before the tenancy 
came to an end. It is no doubt true that 
this Esso Act has been held to be valid by 
the Andhra Pradesh High Court in Mustafa 
Hussain v. Union of India (AIR 1981 Andh 
Pra 283). On a perusal of all the provisions 
of the said Esso Act, I do not find that ‘the 
restriction imposed is an unreasonable one. 
The said Act is sought to be placed on the 
anvil only in public interest. If the object 
behind the said Act is considered, the restric- 
tion imposed cannot be said to be unfair or 
unreasonable. As held by the Andhra Pra- 
desh High Court, Ss. 5 (2) and 7 (3) do not 
create perpetual leases. They only lay down 
that if the Corporations in certain cases 
exercised their opinion then the lessor has to 
renew his lease. To that extent there is 
some statutory compulsion resulting in the 
restriction on the rights of the lessors. The 
Supreme Court has also held in M/s. Dwarka 
Prasad v. State of U. P. (AIR 1954 SC 224) 
(para 6) thus :— 


“The phrase ‘reasonable restriction’ con- 
notes that the limitation imposed upon a 
person in enjoyment of a right should not 
be arbitrary or of an excessive nature be- 
yond what is required in the interest of the 
public.” 


In the light of the enunciation of the prin- 
ciple by the Supreme Court, the restriction 
imposed by the Esso Act is neither unrea- 
sonable nor arbitrary. It is not an exercise 
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of an excessive nature beyond what is requir- 
fed in the interest of the public. 


21. Learned counsel Shri Sulaiman Sait 
then drew my attention to the preamble of 
the Esso Act to show that such a restriction 
was in the public interest and was not an 
unreasonable one. I have already stated by 
referring to the Andhra Pradesh High Court 
ruling and the Supreme Court ruling that 
the Esso Act in question does not impose 
any unreasonable restriction and it is in the 
public interest and the Act is intra vires. 


22. Shri T. S. Ramachandra, learned 
counsel for the landlord, contended that the 
Karnataka Rent Control Act applied only to 
a building and not to a vacant site. The 
preamble to the Karnataka Rent Control 
Act, reads thus :— 


“An act to provide for the control of rents 
and evictions, for the leasing of buildings, 
to control rates of hotels and lodging houses 
and for certain other matters in the State of 
Karnataka.” 


The word ‘building? has been defined in Sec- 
tion 3 (a) of the Karnataka Rent Control Act 
thus :— 

“3 (a). ‘Building’ means any building or 
hut or part of a building or hut other than 
a farm house, let or to be let separately for 
residential or non-residential purposes and 
includes :— i 


(i) the garden, grounds and outhouses, if 
any, appurtenant to such building, hut or 
part of such building or hut and let or to 
be let along with such building or hut or 
part of building or hut; 


(ii) any furniture supplied by the landlord 
for the use in such building or hut or part 
of a building or hut; 


(iii) any fittings affixed to such building 
or part of a building for the more beneficial 
enjoyment thereof, but does not include a 
room or other accommodation in a hotel or 
a lodging house.” 

The word ‘premises’ has 
Section 3 {n) as :— 

“(n) ‘premises’ means— 

(i) a building as defined in clause (a); 

(ii) any land not used for agricultural pur- 
poses.” 

Therefore, the separate use of ‘premises’ 
and ‘building? in the Karnataka Rent Con- 
trol Act has given rise to only serious argu- 
ments by the learned counsel Shri T. S. 
Ramachandra before me. It becomes clear 
that the word ‘premises’ includes building. 
Thus in order to avoid such contentions and 
the resultant confusion it would be better 


been defined in 
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if the word ‘premises’ is used in the Karna- 
taka Rent Control Act. I am sure that the 
Legislature in order to put an end to the 
controversy and confusion would step in to 
remedy the anomaly in the matter. 


23. In the result, this revision petition 
fails and it is dismissed. 


24. In view of the fact that the revision 
petition has failed mostly on the interpreta- 
tion of the provisions of the Esso Act, I 
think that the interest of justice would be 
met if all the parties are ordered to bear 
their own costs in this revision petition. 


25. Learned counsel Shri Sulaiman Sait 
at this stage sought for a certificate to ap- 
peal to the Supreme Court under Art. 134A 
of the Constitution. Article 134A applies to 
cases coming within the ambit of Clause (1) 
of Art. 132, or clause (1) of Art. 133 or 
Clause (1) of Art. 134 of the Constitution. 
Article 132 (1) would apply to matters in- 
volving a substantial question of law as to 
interpretation of the Constitution. There is 
no question of the interpretation of the 
Constitution involved in this case. Arti- 
cle 133 (1) of the Constitution does not 
govern the case of judgment of a single 
Judge of the High Court. Article 134 of the 
Constitution applies only to criminal mat- 
ters. Therefore, the certificate prayed for 
by the learned counsel Shri Sulaiman Sait 
cannot be granted. But, however, it involves 
a substantial question of the interpretation 
of S. 5 (1) and (2) of the Esso Act. This 
case is of substantial importance or relevance 
to the Hindustan Petroleum Corporation Ltd. 
as it has got various business _ premises in 
different parts of the country. Therefore 
the interest of justice demands that the order 
passed by me should be stayed for 3 months 
from today and ii is accordingly stayed for 
3 months from today. 


Revision dismissed. 
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G. N. SABHAHIT AND M. NAGAPPA, JJ, 
C. J. Paul and another, Appellants v. Syed 
Peer, Respondent. 


Misc. First Appeal No. 631 of 1980 and 


S. C. I. A. P. No. 98 of 1981, D/- 15-7-1981. 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Loss of earning — Stiffness of 
knee and restriction of movement of the hip 
joint — Injured disabled from going back 
and serving the job — Calculation of com- 
pensation to be awarded. 


JY /FZ/E789/81/RSK 


282 Kant. 


The principle is that both the interest and 
part of the capital must be utilised and the 
entire amount awarded should be exhausted 
at the end of the tether. Besides there is a 
duty cast on the victim to mitigate the 
damages by doing some work which he can 
do. 1981 (1) KLCP 69, Rel. on. (Para 7) 


The compensation in this case had to be 
awarded for shortening of right leg by nearly 
31”, stiffness of the knee and for restriction 
in the movement of the hip joint. The vic- 
tim was not able to stand for long, he was 
not able fo sit cross legged, nor squat nor 
walk fast or run. He was likely to lose his 
job. He was not likely to go back and serve 
in the job. He was getting Rs. 687.20 ps. as 
salary at the time of accident. He was also 
getting bonus of 20 per cent annually and 
he was likely to be promoted as ‘A’ grade 
attender. Held, having regard to all these, 
for the purpose of loss of salary, we take the 
multiplicant at Rs. 700/- and having regard 
to the rate of interest prevailing in the so- 
ciety, we take the multiplier at 10. Rs. 700 
x 12 will be Rs. 8,400 x 10 would be 
Rs. 84,000/-. That would be the loss of 
earning of injured claimant. This amount 
could not be reduced for the simple reason 
that after retirement also injured had chances 
of earning and saving and that only Rs. 10/- 
p. m. have been awarded towards prospects 
of promotion. (Paras 5, 6, 7) 


(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — General damages — Stiffness 
of knee and restriction of movement of the 
hip joint —- Separate award of Rs. 84,000/- 
made for loss of earning capacity and 
Rs. 15,824/- for medical experses — Held 
Rs. 20,000- would be iust and proper 
measure of general damages and mo separate 
damages were called for temporary loss of 


sexual pleasure. (Para 7) 
Cases Referred: Chronological Paras 
1981 (1) KLCP 69 7 


1969 Acc CJ 99 : (1968) 1 All ER 726: 
(1968) 2 OB 322 (CA), Fletcher v. Auto- 
car and Transporters Ltd. 7 


N. Santosh Hegde, for Appellants; P. 
Viswanatha Shetty, for Respondent. 


SABHAHIT, J.:— This appeal by the 
owner with the insurer is directed against the 
judgment and award dated 12-2-1980 passed 
by the Claims Tribunal, Bangalore City, in 
M. C. (M. V.C.) No. 212 of 1979 awarding 
compensation of Rs. 3,05,824/- as compensa- 
lion ta the respondents especially from res- 
pondent 2-the Insurance Company. 
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2. The only point that was canvassed 
before us in this appeal is that the compen- 
ation awarded is out of all proportion to the 
nature of injuries sustained and that it does 
not compare well with the general run of 
awards made in comparable cases over some 
length of time. 


2-A. The evidence on record discloses that 
the claimant sustained compound fracture of 
right patella and compound fracture of right 
femur. The fracture was reduced but it de- 
veloped infection with the result that he had 
to continue the stay in the hospital. P. W. 3 
Dr. Gyanachand of the Victoria Hospital has 
stated during his evidence, that the patient 
was in the hospital from 17-1-1979 to 28-1- 
1980. His right leg had become shortened 
by 3 inches and his knee joint had become 
stiffened. He needed iwo more operations to 
improve his condition. As it was, he was 
not able to stand, he was not able to sit 
cross-legged and not able to walk fast on 
run. Hence, he deposed before the Tribunal 
that it was not possible for him to join back 


to his job which required several hours of 


standing unless he is offered an alternative 
Suitable job. He further stated that in the 
condition as he was, it was not possible to 
have sex acts in the usual manner with his 
wife. 

3. Syed Peer the victim of the accident 
and the claimant before the Tribunal was 
Serving as an operator ‘B’ Grade in Bharat 
Electronics Ltd. since 3-6-1970. His salary 
at the time of accident was Rs. 687.20 paise. 
He was also getting 20 per cent bonus 
annually. According to him he had chances 
of promotion as an ‘A’ grade atiender, He 
had 25 years of service left. On these aver- 
ments he claimed Rs. 5,80,000/- before the 
Tribunal. The Tribunal, however, has award- 
ed as Compensation Rs. 2;00,000/-, towards 
loss of salary Rs. 70,000/- towards general 
damages Rs. 20,000/- for loss of sex pleasure, 
Rs. 15,824/- towards nourishing food and 
medical expenses. It is these amounts that 
are challenged as exorbitant, before this 
Court in this appeal. 


4. The sole point therefore that arises for 
our consideration is whether the compensa- 
tion awarded is just and proper on the facts 
of the case. 

5. The compensation in this case has to 
be awarded for shortening of right leg by 
nearly 34”, stiffness of the knee and for re- 
striction in the movement of the hip joint. 
We have to take into consideration the fact 
that the victim is not able to stand for long, 
that he is not able to sit cross legged, nor 
squat nor walk fast or run. He is likely to 
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lose his job. Hence, the compensation has 
to be awarded not only for the injuries, pain 
land suffering and loss of amenities as also for 
‘loss of earning capacity. 


6. We would take up for consideration 
the loss of earning. The petitioner as well 
as the doctor have deposed that he is not 
likely to go back and serve in the job. He 
was getting Rs. 687.20 ps. as salary at the 
time of accident. He was also getting bonus 
of 20 per cent annually and he was likely to 
Ibe promoted as ‘A’ grade attender. Having 
regard to all these, for the purpose of loss 
of salary, we take the multiplicant at Rs. 700/- 
and having regard to the rate of interest pre- 
vailing in the society, we take the multiplier 
at 10 Rs. 700 X 12 will be Rs. 8,400 x 10 
would be Rs. 84,000/-. That would be the 
loss of earning of Syed Peer. 


7. It is no doubt true that the principle 
is that both the interest and part of the capi- 
tal must be utilised and the entire amount 
awarded should be exhausted at the end of 
the tether. (Vide Halsbury’s Laws of Eng- 
land, Fourth Edition, Vol. 12 para 1156). 
K. S. R. T. C. v. H. Sarojamma, 1981 (1) 
'KLCP 69). Besides there is a duty cast on 
the victim to mitigate the damages by doing 
some work which he can do. In that view 
Rs. 84,000/-, is on the higher side. Because 
throughout his life he would get by way of 
interest. Rs. 700/- per month and towards 
the end Rs. 84,000/- would be still in the 
bank. What we are awarding is on the higher 
side but, we award the same for the simple 
reason that even after retirement he had 
chances of earning and he had chances of 
saving and we have added only Rs. 10/- per 
month towards prospects of promotion. 
Hence, we do not propose to reduce Rupees 
84,000/- arrived at by using the multiplier af 
10. To this has to be added general damages 
which is mainly for pain and suffering for 
loss of amenities and for the injuries suffer- 
ed. This Court has been awarding between 
Rs. 20,000/- to Rs. 30,000/- in the case of 
injuries like the present ones which resulted 
in stiffness of the knee and restriction of the 
movement of the hip joint reducing the earn- 
ing capacity where no separate awards are 
made for loss of earning. On the facts of 
this case a separale award is made for loss 
of earning at Rs. 84,000/-. Therefore, we 
deem it just and proper to award Rs. 20,000/- 
as general damages mainly for pain and 
suffering and loss of amenities as also the dis- 
ability left over. To this has to be added 
Rs. 15,824/- special damages awarded by the 
Tribunal towards medical expenses etc. 
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Together therefore, the claimant is entitled to, 
global compensation of Rs. 1,19,824/- instead! 
of Rs. 5,05,824/-. No separate damages are 
called for, for the temporary loss of sexual: 
pleasure in view of the total compensation, 
granted. (Vide Fletcher v. Autocar and; 
Transporter Ltd., 1969 Acc CJ 99) (AC). 


8. In the result, the appeal is partly 
allowed. The claimant shall be paid Rupees 
1,19,824/- along with interest at 6 per cent 
from the date of petition till payment as also 
the costs of the claimant before the Tribunal 
by respondents in the petition. Under Sec- 
tion 110-B of the Motor Vehicles Act, we 
direct that the entire amount of compensa- 
tion awarded with costs and interest shall be 
paid over by the Insurance Company. If the 
Insurance Company has already paid som? 
amount, the same shalt be given deduction. 
In the view that we have taken, the cross 
objections filed by the claimant are dismissed 


At this stage the learned counsel appear- 
ing for the claimants sought leave for appeal 
to the Supreme Court of India. The facts 
of the case do not involve any substantia! 
question of law which needs to be considered 
by the Supreme Court of India. It involve; 
merely appreciation of evidence. Hence the 
leave is refused. 

Appeal partly allowed. 


AIR 1982 KARNATAKA 283 
G. N. SABHAHIT, J. 
Mysore Sugar Co. Ltd., Bangalore, Appel- 
lant v. Manohar Metal Industries, Chikpet, 
Bangalore, Respondent. 


Second Appeal No. 405 of 1975, D/- 12-1- 
1982. 


(A) Sale of Goods Act (3 of 1930), 
Ss. 54 (2), 19 and 20 — Sale of copper 
scraps and ingots advertised — Defendants 
offer to purchase accepted —- Part of the 
goods was lifted — Balance goods not lifted 
despite notice proposing resale — Section 54 
was attracted. 


The plaintiff advertised for the sale of 
copper ingots and copper scraps, No prior 
inspection of the goods was given. The sale 
was also not stated to be of goods ‘as is and 
where is’ condition. The defendant’s tender 
was accepted. The defendant paid in par! 
and lifted the goods in part. He sought ex- 
tension of time for payment and for lifting 
the remaining goods. He failed to lift them 
in spite of notice demanding fulfilment of the 
contract and proposal to resell the goods in 
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the event of non-compliance. Viewed in the 
light of Sections 19 and 20 the property in 
the goods was held to have passed when the 
defendant’s offer was accepted even though 
the time for payment of the price and lift- 
ing of the goods remained postponed. De- 
fendant’s refusal to lift the remaining goods 
in spite of the nolice entitled the plaintiff to 
resel] the goods under S. 54. The notice pro- 
posing to resell the goods was sufficient com- 
pliance of Section 54 (2). 

(Paras 9, 10 and 12 (a)) 


(B) Sale of Goods Act (3 of 1930), S. 54 Q) 
— Resale after three months from notice 
when price was falling was noi proper — Re- 
sale price did not give the true measure of 
damages. 

Especially where the price was falling re- 
sale of the goods after three months from the 
date of notice proposing to resell was not 
proper and the resale price in the circums 
stances would not be a good ground for 
fixing the damages. In the absence of any 
evidence regarding the price of the goods at 
the time of the breach of the contract the 
suit for damages should fail. The burden ta 
prove damages lay on the plaintiff. AIR 1925 
Mad 1258 and AIR 1931 Lahore 714 Foll. 

(Paras 12-A, 14, 16 and 1[7) 


(C) Sale of Goods Act (3 of 1930), S. 54 
— In the case of sale of movable property 
Section 54, Sale of Goods Act prevails over 
the general provision under Section 73, Con- 
teact Act. (Contract Act (1872), S. 73). 

(Para 17) 
Cases Referred: Chronological Parag 
AIR 1931 Lahore 714 15 
AIR 1925 Mad 1258 15 


S. N. Keshava Murthy, for Appellant; 
S. K. V. Chalapathy, for Respondent. 


JUDGMENT :— This appeal by the plain- 
tiff is directed against the judgment and 
decree dated 23-9-1974 passed by the Princi- 
pal Civil Judge, Bangalore City, in R. A. No 
139 of 1973 on his file allowing the appeal 
on reversing the judgment and decree dated 
28-2-1973 passed by the IV Addl. I Munsiff, 
Bangalore, in O. S. No. 609 of 1968 on his 
file decreeing the suit of the plaintiff as pray- 
ed for. 





2. The Mysore Sugar Company, the plain- 
tiff in the suit, advertised for sale of certain 
items like copper ingots, copper scraps as 
well as brass tubes available with the com- 
pany at Mandya by its notification dated 
27th July, 1966. The defendant offered to 
purchase the same by his letter dated 30-6- 
1966. The plaintiff accepted the offer of the 
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defendant to purchase the various items and, 
thereafter, the defendant lifted certain items 
on part-payment and when it came to lifting 
of copper ingots, he sought for time to pay 
the balance and to remove the same separat- 
ing it from other things with which it was 
mixed up. The defendant had to lift 2,000 
K.Gs. of copper scrap and 2,000 K.Gs. of 
copper ingots valued at Rs. 48,503-96. He 
wrote to the plaintiff on 28-4-1966 raising ob- 
jections regarding percentage of copper con= 
tents in the articles. The plaintiff intimated 
to the defendant on 12-9-1966 stating that no 
certificate for purity of the metal would be 
given and the material was sold on “as is 
and where is” condition. In spite of repeat- 
ed reminders and demands, the defendant 
did not take delivery of the remaining goods 
and remit the value. The letter dated 22-11- 
1966 to the defendant also did not meet with 
favourable response. Therefore, the plaintiff 
resold copper tubes and copper ingots through 
an advertisement dated 30th Dec., 1966 to 
M/s. Karnataka Hardware, Avenue Road, 
Bangalore. By the said resale, the plaintiff 
incurred loss of Rs. 8,643-96. The plaintiff 
got issued a legal notice to the defendant to 
make good the loss. The defendant did not. 
Hence, the plaintiff instituted the suit for re- 
covery of Rs. 8,643-96 less Rs. 500/- being 
the initial deposit by the defendant. The 
plaintiff claimed, in all, Rs. 8,143-96 ps. from 
the defendant along with costs and interest. 


3. The defendant contended that the suit 
was not tenable. According to him, what 
was Offered was copper scraps and copper 
ingots in the advertisement and what was 
found at the spot was alloy and not pure 
copper. ‘Therefore, he contended that the 
plaintiff committed breach of contract. He 
further contended that the plaintiff did not 
have right to re-sell and that compensation, 
if any, could only be recovered under the 
general principles contained in S. 73 of the 
Indian Contract Act, 1872 (hereinafter re- 
ferred to as the ‘Act’). According to him, 
Section 54 of the Sale of Goods Act, 1930 
was not applicable. The defendant, accord- 
ing to him, was not liable to pay any 
damages. On the other hand, he claimed 
compensation of Rs. 1,000/-. 

; 4. The trial Court raised the following 
issues :— 


(1) whether the defendant committed 
breach of contract in failing to lift the 
copper scraps and ingots? 


(a) Whether the plaintiff has defaulted in 
performing the obligation under the con- 
tract ? 
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(2) Whether the plaintiff has incurred a 
loss of Rs. 8,643-96 on account of the breach 
of contract by the defendant? 


(3) Whether the goods did not conform to 
what was agreed to be purchased by the de- 
fendant and whether the defendant was 
justified in refusing to take delivery of the 
goods ? 


(4) Whether the contract is void as plead- 
ed by the defendant ? 

(5) Whether the suit as brought is not 
maintainable? 

(6) Whether the plaintiff is entitled to re- 
cover any damages from the defendant? If 
so, how much? 


(7) What order ? 


5, The trial Court appreciating the evi- 
dence on record answered all the material 
issues in favour of the plaintiff and, in that 
view, it decreed the suit of the plaintiff as 
prayed for. Aggrieved by the said judgment 
and decree, the defendant went up in appeal 
before the learned Civil Judge who raised the 
following points for consideration in the ap- 
peal. 


(1} Whether there is any breach of con- 
tract by the defendant ? 

(2) Whether the plaintiff is entitled to any 
damages, and 

(3) If so, what is the quantum? 


6. Re-assessing the evidence on record, in 
the light of the arguments addressed before 
him, the learned Civil Judge held that the 
defendant committed breach of contract, 
agreeing with the finding of the trial Court. 
But he dismissed the suit for damages as no 
relevant material was placed on record by 
the plaintiff to fix the quantum of damages. 
Thus he allowed the appeal and dismissed the 
suit of the plaintiff. Aggrieved by the said 
judgment and decree, the plaintiff has come 
up with the above second appeal before this 
Court. 


7. The learned Advocate appearing for the 
appellant strenuously urged before me that 
under Section 54 of the Sale of Goods Act, 
1930, the plaintiff had the right to re-sell and 
he had right to recover the difference in 
price from the defendant who committed 
breach of contract. Since in this case after 
the re-sale, Rs. 8,643-96 was the loss incurred 
by the plaintiff, he ought to have been given 
a decree for that sum. In other words, the 
counsel submitted that the learned Civil 
Judge ought to have confirmed the judgment 
and decree of the trial Court. As against 
that, the learned counsel appearing for the 
respondent-defendant in the appeal submitted 
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that since the plaintiff did not bring about 
the re-sale within a reasonable time, especially 
so, when the prices were falling and since 
there was no material on record as to what 
was the price for the material at the relevant 
time of breach of contract, the learned Civil 
Judge was justified in dismissing the suit for 
damages. He also submitted that the plain- 
tiff had no right to re-sell as Section 54 of 
the Sale of Goods Act could not be invoked 
on the facts of this case. According to him, 
the relevant provision contained in S. 73 of 
the Act clearly stipulated that the plaintiff 
should adduce evidence to show as to what 
was the market value of the material in ques- 
tion on the date of breach of contract. Since 
there is no such evidence on record, he sub- 
mitted that the learned Civil Judge was justi- 
fied in dismissing the suit of the plaintiff. He 
further submitted that since what was ad- 
vertised was copper scraps and copper ingots 
and what was found was only alloy, the 
breach of contract was committed by the 
plaintiff and not by the defendant, 


8. The points, therefore, that arise for my 
consideration in this appeal are :— 


(1) Whether the Courts below were justified 
in holding that the defendant committed 
breach of contract? 


(2) Whether the learned Civil Judge was 
justified in dismissing the suit for damages? 


9. It is true that in the advertisement 
given by the plaintiff, it is specifically men- 
tioned that what was offered for sale was 
copper scraps and copper ingots. It is fur- 
ther true that there was no clause in the 
tender stating that the goods were sold on 
“as is and where is” condition. It is also 
on record that the parties were not allowed 
to inspect the goods before offering theip 
tender. The fact, however, remains that after 
the tender of the defendant was accepted he 
had occasion to inspect the goods and he 
lifted part of the goods and when he came 
to lifting of copper scraps and copper ingots, 
instead of raising any protest, he prayed for 
extension of time to make payment and to 
lift the goods. That would clearly show that 
the defendant knew that what was offered 
was the material on “as is and where is’ 
condition. Hence, the Courts below have 
tightly rejected the contention of the defen- 
dant that he was not offered copper scraps 
and copper ingots of cent per cent purity and 
as such the plaintiff committed the breach of 
contract. I have no reason to differ. 

10. It is no doubt true that it is the plain 
tiff who has come to the Court claiming 
damages. The first question that would arise 
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for my consideration is whether, under Sec 
tion 54 (2) of the Sale of Goods Act, the 
goods had already passed on to the owner- 
ship of the buyer. Section 54 (2) reads: 


“(2) Where the goods are of a perishable 
nature, or where the unpaid seller who has 
exercised his right of lien or stoppage in 
transit gives notice to the buyer of his ip- 
tention to re-sell, the unpaid seller may, if 
the buyer does not within a reasonable time 
pay or tender the price, re-sell the goods 
within a reasonable time and recover from 
the original buyer damages for any loss oc- 
casioned by his breach of contract, but the 
buyer shall not be entitled to any profit 
which may occur on the re-sale. If such 
notice is not given, the unpaid seller shall 
not be entitled to recover such damages and 
the buyer shall be entitled to the profit, if 
any, on the re-sale”. 


41. Thus we have to find our whether the 
seller exercised his right of lien or stoppage 
in transit on the facts of this case. 


12. Section 19 of the Sale of Goods Act 
speaks of passing of property on sale. It 
states : 


“(1) Where there is a contract for the sale 
of specific or ascertained goods, the property 
in them is transferred to the buyer at such 
time as the parties to the contract intend it 
to be transferred. 


(2) For the purpose of ascertaining the in- 
tention of the parties regard shall be had to 
the terms of the contract, the conduct of the 
parties and the circumstances of the case. 

(3) Unless a different intention appears, 
the rules contained in Sections 20 to 24 are 
rules for ascertaining the intention of the 
parties as to the time at which the property 
in the goods is to pass to the buyer.” 
Section 20 states: 


“Where there is an unconditional contract 
for the sale of specific goods in a deliverable 
state, the property in the goods passes to the 
buyer when the contract is made, and it is 
immaterial whether the time of payment of 
the price or the time of delivery of the goods, 
or both, is postponed.” 


12-A. Thus by reading Ss. 19 and 20 of 
the said Act, it becomes obvious that in this 
case an offer was made by advertising to 
sell all the articles in question, Thereafter, 
a tender was given by the defendant and his 
tender was accepted as per Ex. D-2. There- 
fore, there is an unconditional contract of 
Sale and there were, no doubt, stipulations 
for payment of price and delivery of goods 
subsequently. In such a case, the property 
in the goods passes on to the buyer and hence 
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Section 54 of the Act comes into play. It is 
on record that the plaintiff issued a notice 
to the defendant as per Ex. D-10 on 22-11- 
1966 making his intention clear that the 
buyer must lift the goods on payment as 
otherwise he will have to resell the goods 
and the defendant shall be liable for any loss 
caused. That satisfied the condition men- 
tioned in Section 54 (2) of the Act. There- 
after, however, it was made clear by a notice, 
to the defendant that if he did not lift the’ 
goods within three days, his contract would 
be treated as cancelled. That is by Ex. D-8 
dated 12-9-1966. ‘Therefore, since the goods’ 
were not lifted by the defendant, the contract 
came to an end on or about 15-9-1966. With.| 
in a reasonable time thereafter the company 
should have resold the goods by advertising}. 
it. But the evidence on record shows that 
the advertisement was inserted only on 30-12- 
1966 i.e., afier nearly three months. 


13. The learned Advocate appearing for 
the respondent-defendant urged before me 
that this was not re-sale within a reasonable 
time as contemplated under S. 54 (2) of tha 
Act. It is all the more so, according to him, 
because P. W. 2, the person who purchased 
the goods in the re-sale has clearly stated in 
his evidence that the prices were more three 
months prior to his giving the tender for re 
sale, and, thereafter, the prices came down. 
Therefore it is clear from the evidence on 
record that the prices were falling from 
Aug., 1966 and the plaintiff-company delay- 
ed for three months therefrom to give the 
advertisement, knowing fully well that the 
prices were falling; for P. W. 2 has stated 
that the prices were a little low at the tima 
when he gave his tender and that the prices 
were a little more earlier. P. W. 2 is wit- 
mess examined by the plaintiff. Making 
allowance for his interestedness, it is obvious 
that the prices were more in about Sept., 1966 
when the breach of contract occurred. 


14. It is needless for me to point out that 
a duty Jay on the plaintiff to mitigate the 
damages. Even in view of S. 54 (2), it was 
the duty of the plaintiff to see that re-sale 
was effected within a reasonable time 
especially so, when the prices were falling for 
the relevant material. Three months delay, 
therefore, on the facts of this case, is cer- 
tainly inordinate and re-sale has not taken 
place within a reasonable time as contem- 
plated in Section 54 (2). It is relevant iel 





mention in this context that what was the 
ruling price in about Sept., 1966 is not 
brought on record by the plaintif though! 
P. W. 2, as stated above, admitted that the; 


1982 


prices were more at that time. The difference 
claimed as damages on the facts of this case, 
is also not much. That being so, the learned 
Civil Judge having regard to the probabilities 
has observed that if the goods were re-sold 
in Sept., 1966 within a reasonable time, the 
plaintiff would not have incurred any loss 
whatsoever. At any rate, since the burden 
of proving the damages was on the plaintiff 
and he has not placed any evidence on re- 
cord in that behalf, the learned Civil Judge 
has rightly proceeded to disallow the suit for 
damages. 


15. It may be mentioned in this context 
that the High Court of Madras had an oc- 
casion in the case B. Parthasarathy Chetty v. 
T. M. Gajapathi Naidu and Company, (AIR 
1925 Mad 1258) to consider this question. 
The Hon’ble Chief Justice Coutts Trotter 
and Krishnan J., have observed in the case 
thus : 

“The plaintiffs should not unreasonably 
delay before they re-sold the goods and that 
before they could substantiate their claim to 
recover the difference between the contracted 
price and the price actually realised by them, 
they must show that the goods which they 
purported to re-sell and had re-sold were 
goods which the defendants would have been 
obliged to take under the terms of the con- 
tract but failed to do so.” 


Similar is the view expressed by Shadi 
Lal, C. J., in Nikku Mal Sardari Mal v. Gur 
Prashad and Brothers, (AIR 1931 Lahore 
714). Speaking for the Bench, his lordship 
Shadi Lal, C. J., has observed: 


“It is well settled rule that if the vendor 
chooses to enforce his right to re-sell, he 
must do so within a reasonable time from 
the daie of breach and that he should not 
allow the value of the goods to depreciate 
by making undue delay in re-selling them. If 
the goods are re-sold within a reasonable time 
after the breach of contract by the purchaser, 
the measure of damages is the difference be- 
tween the contracted price and the price rea- 
lised on the re-sale with the costs and expenses 
of the re-sale. But if the re-sale has been un- 
reasonably delayed until the market price has 
fallen, the price of re-sale will not afford a 
true criterion of the damages”. 


16. As explained above, there has been 
unreasonable delay in re-selling, on the facts 
of the present case, when the market price 
was falling. Hence, the value realised on re- 
sale does not afford a good ground to fix the 
damages. There is no evidence on record 
placed by the plaintiff to show the ruling 
price of the commodity at the time when 
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there was breach of contract. The plaintiff 
has come to Court. The burden is on him 
to prove the alleged damages and since he 
bas not placed any material evidence to show 
that he has suffered damages, he has to fail 
and the learned Civil Judge has rightly held 
so. ï have no reason to differ. 


17. The learned counsel appearing for the 
respondent-defendant submitted that S. 54 (2) 
of the Sale of Goods Act should be read 
with Section 73 of the Act. It may be stated 
in this context that Section 73 contains the 
general principle with regard to fixing up of 
damages, whereas Section 54 speaks of specific 
case of moveable property sold. Section 54 
is more specific whereas Section 73 is general 
in nature. Therefore, Section 54 prevails 
over Section 73 though both the sections are 
based on the same general principles. 


18. In the result, therefore, I am con- 
strained to hold that the appeal is devoid of 
merits and is liable to be dismissed and I dis- 
miss the same. No costs. 

Appeal dismissed. 
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G. N. SABHAHIT, J. 


G. Sreedharamurthy, Appellant v. Bellary 
Municipal Council and others, Respondents. 

Regular Second Appeal No. 113 of 1975, 
D/- 26-8-1981. 

Tort — Defamation — Damages — Muni» 
cipal council out of ill-will and malice serving 
notice of distraint warrant and seizing furni- 
ture and books of a practising advocate who 
was also income-tax and wealth-tax payer — 
Heid substantial damages ought to have beea 
granted even though no evidence regarding 
damages was adduced. (Para 5) 


Cases Referred: Chronological Parag 
(1824) 3 B & C 427 : 107 ER 792, Tripp V. 
Thomas 4 
M. R. Achar, for Appellant; Patel D. Kari- 
gowda for N. Y. Hanumanthappa and Y.R. 
Jagadeesha, for Respondents. 


JUDGMENT :— This appeal by the plain- 
tiff is directed against the judgment and de- 
cree dated 20-7-1974 passed by the Civil 
Judge, Bellary in R. A. No. 27/73 on his file 
enhancing the damages granted by the Mun- 
sif, Bellary in O. S. 339/69 on his file, award- 
ing damages of Rs. 100/- in the suit to the 
plaintiff. 

2. The plaintiff averred that the defen- 
dant | Municipal Council out of ill-will and 
malice served notice of distraint warrant on 
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him on 16-11-1968 and: seized his furniture 
on 18-11-1968 mainly on the ground that he 
instituted suits against the Municipal Coun- 
cil, the plaintiff being a practising advocate. 
He further averred that it was done out of 
malice. As a result of such seizure and re- 
tention of the furniture and books for some 
time till the Court ordered release, the 
Municipal Council injured his reputation and 
for that he demanded Rs. 3,000/- as damages 
from the Municipal Council. The Municipal 
Council resisted the suit. The trial Court, 
appreciating the evidence on record, found 
that what was done by the Municipal Coun- 
` cil was out of ill-will and malice and in that 
view, since there was no specific evidence in 
respect of damages, the trial Court awarded 
token damages of Rs. 100/-. Aggrieved by 
the said judgment and decree, the plaintiff 
appealed to the learned Civil Judge as stated 
above and the learned Civil Judge in the 
course of his judgment, re-assessing the evi- 
dence on record, found that the finding of 
the trial Court that the action of the Muni- 
cipal Council lacked good faith and was in- 
spired by malice was correct. But the learn- 
ed Civil Judge further observed : 

“It cannot be said that he (plaintiff) has 
suffered any considerable monetary loss be- 
cause of the seizure of the articles from his 
house. Moreover, he has stated in his 
evidence that it is impossible for him to 
place any evidence before Court to show 
how much monetary loss he has sustained. 
n... However, this much is sure that the 
plaintiff was put to mental agony. Because 
of the execution of the distraint warrant his 
reputation has also suffered in the eyes of 
public. The plaintiff is an advocate practis- 
ing in Bellary and he is an income-tax and 
wealth-tax assessee also.” 


In that view, the learned Civil Judge 
enhanced the damages from Rs. 100/- to 
Rs. 500/-. Aggrieved by the said judgment 
and decree, the plaintiff has instituted the 
above second appeal in this Court. 


3. The learned counsel appearing for the 
plaintiff-appellant strenuously urged before 
me that the learned Civil Judge having 
agreed with the learned Munsiff that the 
plaintif suffered injury to his reputation, the 
plaintiff being a practising advocate paying 
income-tax and  wealth-tax, substantial 
damages ought to have been granted by the 
learned Civil Judge. That is the only point 
that arises for my consideration in this appeal. 


4. It is no doubt true that when there is 
injury to reputation of a person, substantial 
damages ought to be granted as general 
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damages by Courts. McGregor on Damages, 
i4th Edition, speaking on this aspect in 
para 1522 of his book, has stated thus: 


“More technically, the damage is some- 
times said to be ‘presumed’, particularly in 
cases involving injury to reputation. In de- 
famation, the Court is entitled to award sub- 
stantial damages although proof of damage 
is not produced; in Tripp v. Thomas, (1824) 
3 B & C 427, it was held that £40 was pro- 
perly awarded although no evidence of 
damage had been given at the trial ... .. ..2 


Thus, it is obvious that the Court shoul 
grant substantial damages in the case of’ in- 
jury to the reputation of a person. 

5. In the instant case, both the Courts 
below have found that the plaintiff is a 
practising advocate paying income-tax and 
wealth-tax and they have found that the 
action of the Municipal Council has caused 
injury to his reputation. That being so, they 
ought to have granted substantial damages 
even though there was no evidence regard- 
Ing damages adduced by the plaintiff. 

6. In the result, therefore, I am persuad- 
ed to enhance the damages to Rs. 1,500/- to 
make it substantial on the facts of the case. 

7. In the result, the appeal is parti 
allowed. The damages of Rs. 500/- pen 
ed by the Civil Judge is enhanced to Rupees 
1,500/-. The defendant-respondent No. 1 


, Shall pay the same along with costs of the 
plaintiff-appellant throughout, 


Appeal partly allowed. 
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K. G. Prabhavathi and others, Appellants 
v. K. Nirmala and others, Respondents. 


Misc. First Appeals Nos. 677 of 1980 and 
101 of 1981, D/- 17-12-1981. 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110 — Contributory negligence — Two 
vehicles involved in accident — 50% contri- 
bution of each driver — Damages cannot 
be totally denied to either of them —— Should 
be reduced to 50%. 


Where two auto vehicles are involved in 
an accident and each driver’s contribution 
is 50% to the cause of the accident, 50 per 
cent of the damages awarded should be 
deducted from the total fixed. It cannot be 
said that they are not entitled to damages at 
all. (1976) 2 Kant LJ 324 and (1978) 2 Kant 
LJ 262, Rel. on. (Para 16) 
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(B) Motor Vehicles Act (4 of 1939), Sec- 
tions 95, 110-B — Insurance policy — Vali- 
dity — Death of owner of insured vehicle 


— Policy, however, survives for ‘benefit `of- 


legal heirs till period of policy is over — 
Vehicle involved in accident — Insurer liable 
to pay compensation under S. 110-B not- 
withstanding death of vehicle owner prior to 
date of accident. ILR (1980) 2 Kant 804, 


Rel. on. (Para 19) 
Cases Referred: Chronological Paras 
ILR (1980) 2 Kant 804 19 


(1978) 2 Kant LJ 262: 1979 Acc CJ 32 16 
(1976) 2 Kant LJ 324: 1977 Aec CJ 1 16 

S. G. Sundaraswamy (in M. F. A. 677 of 
1980) and C. V. Nagesh (in M. F. A. 101 of 
1981), for Appellants; C. V. Nagesh (for 
Nos. 1 and 2 in M. F. A. No. 677 of 1980), 
S. G. Sundaraswamy (for Nos. 1 to 5) and 
M. R. Sundaraj Iyengar (for No. 6 in 
M. F. A. 101 of 1981), For Respondents. 


SABHAHIT, J.:— These two appeals arise 
out of the judgment and awards, dated 
26-12-1979, passed by the Motor Accidents 
Claims Tribunal, Bangalore City, in M.V.C. 
Nos. 317 and 363 of 1978 on its file. 

2. Govindaraj, the husband of petitioner 1 
and father of petitioners 2 to 4 in M. V. C. 
No. 317/1978, was proceeding on his scooter, 
on 10-4-1978, at about 9 or 9-15 a.m, on 
K.R. Road, from South towards North, ac- 
cording to the claimants, slowly and by the 
left side of the road. At that time a motor- 
cycle bearing No. MYK 1845, driven by 
Prabhakara Reddy, claimant in M. V.C. No. 
363/1978, from the opposite direction in a 
rash and negligent manner came on the wrong 
side, according to the claimant, hit the scooter 
on which Govindarai was going, as a result 
of which there was an accident. Govindaraj 
sustained fatal injuries and succumbed to 
the injuries later, He was a businessman 
earning more thaa Rs. 1,500/- per month. 
He was aged 39 years. On these averments 
they claimed compensation of Rs. 3,34,500/- 
from the respondents, namely, the owner, 
the driver and the insurer of the motor-cycle, 
in question. 

3. On the other hand Prabhakar Reddy, 
who also sustained fracture of his leg aver- 
red in the petition that the accident was the 
result of negligent driving of the scooter by 
the Govindaraj the deceased, and he insti- 
tuted M. V. C. 363/1978 and claimed com- 
pensation of Rs, 86,000/- from the respon- 
denis, namely, the legal heirs of Govindaraj 
and the Insurance Company. 

4. Both these claim petitions were heard 
together and during hearing, on behalf of 
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the -claimants in M. V. G. 317/1978, five wit- 


nesses Were examined and two witnesses were 


examined on behalf of Prabhakara Reddy 


. the claimant in M. V. C. 363/1378, including 
. himself. 


5. The Tribunal, after appreciating “the 
evidence on record, held that the accident 
happened in the middle of the road and . 
both the riders of the scooter and motor- 
cycle were equaliy responsible for causing 
the accident. In that view, instead of miti- 
gating the damages to that extent in each 
case, the Tribunal dismissed both the peti- 
tions stating that the drivers wers quits 
since both of them were equally liabiz in 
causing the accident. Agegrieved by the said 
judgment and awards the legal heirs of 
Govindaraj i.e, the claimants in M. V. C. 
No. 317/1978 have, instituted M. F. A. 
No. 677/1980, whereas Prabhakara Reddy, 
who. was claimant in M. V. C. 363/1978 has 
come up in M. F. A. No. 101/1981 before 
this Court. 


6. Sri  Sundaraswamy, learned counsel 
appearing for the appellants in M. F. A. 
677/1980, strenuously urged before us that 
the Tribunal was not justified in coming to 
the conclusion that the rider of the scooter, 
namely, Govindaraj contributed 50 per cent 
in causing the accident. According to him, 
it was the motor-cyclist who was responsible 
for causing the accident. Alternatively he 
submitted even assuming that the rider of 
the scooter contributed 50 per cent, the Tri- 
bunal was not justified in dismissing the ea- 
tire claim of the claimants. At best, accord- 
ing to him, the Tribunal could have deduct- 
ed 50 per cent damages as 50 per cent was 
contributed to the cause of the accident by 
the deceased. 


7. As against that the learned counsel, 
Sti Nagesh, appearing for the appellants in 
M. F. A. 101/1981 submitted that it was 
scooter rider who was responsible for caus- 
ing the accident. Alternatively he submitted 
that the Tribunal was not justified in disa 
missing the entire claim of Prabhakara 
Reddy, even assuming he contributed 50 per 
cent to the cause of the accident. 


8. Both the counsel argued that compen- 
sation ought to have been awarded. 

9. The points, therefore, that arise for ous 
consideration in these appeals, which ars. 
heard together, are: 

(1) Whether the Tribunal was justified in 
holding that the riders of the scooter and 
the motor-cycle contributed equally fer the 
cause of the accident? 


SU MAUL 


(2) Whether the Tribunal was justified in 
dismissing the claim petitions in both the 
cases 7 

(3) If not, what is the amount of compen- 
sation to wbich the claimants in M. V. C. 
317/1978 are entitled ? 


(4) What is the amount of compensation 
to which [rabhakara Reddy is entitled? 


10. It % seen that the Tribunal has dis- 
missed M. ¥. C. No. 363/1978 on the ground 
of delay in filing the petition. The delay is 
of 42 days. The ground is that the claimant 
was undergoing treatment and was in mental 
enguish. In view of the fact that he suffer- 
ed fracture of his leg and was actually put 
- in plastercast, the Tribunal ought to have 
condoned the delay holding the reason ad- 
vanced by the claimant as sufficient. The Tri- 
bunal was not justified, in our considered 
view, in rejecting the petition on the ground 
of delay also. Therefore, we set aside the 
finding of the Tribunal and hold that the 
claimant has shown sufficient cause for cone 
donation of delay and we condone the delay. 


11. P. Ws. 2 and 3 are examined on be- 
half of the claimants in M. V. C. 317/1978. 
They are eye-wiimesses according to them to 
the occurrence. Whe Tribunal has not be- 
lieved their version for the reasons that they 
admitted in the cross-examination that they 
never reported that they had seen the acci- 
dent to anybody else before deposing in 
Court. Further they never informed the 
accident even to the members of the family 
of the deceased. P. W. 4 is a shop owner 
near the shop of the deceased. He knew the 
deceased. In the normal course, therefore, 
it was natural to expect that he would in- 
form at least the members of the family of 
the deceased. Similar is the case with 
P. W. 3. Moreover, when they did not 
reveal to anybody else that they saw the ace 
cident, it was not known how the members 
of the family of the deceased came to know 
that they nad seen the accident and request- 
ed them ło depose before the Tribunal. 
Admitiedly no summons were issued to them 
from the Tribunal. In the circumstances, 
therefore, the Tribunal was perfectly justi- 
fied in not placing reliance on the oral evi- 
dence of these witnesses, 

12. The Tribunal has also not placed 
much reliance on the evidence of Prabhakara 
Reddy for the simple reason that he was in- 
terested in absolving himself from the liabi- 
lty. The Tribunal did not rely upon the 
evidence of R. W. 2 the pillion rider, as ob- 
viously he was also interested in the claimant 
Prabhakara Reddy. 
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13. In tbe circumstances, the Tribunal has 
rightly placed reliance on the circumstantial 
evidence brought on record, in appreciating 
the versions given by the two parties. 

14. P. W. 2 is the Sub-Inspector of Police. 
He has stated that he visited the spot of ac- 
cident immediately and noted the place of 
impact and positions of the vehicles. He has 
drawn the mahazar as also the sketch, Exhi- 
bits P-2 and P-3. They clearly establish 
that the accident happened exactly in the 
middle of the road and after such impact 
the moior-cycle proceeded to some distance, 
whereas the scooter was thrown off towards 
its left side and fell down. In the circum- 
stances, therefore, the Tribunal has rightly 
come to the conclusion that the accident 
was the result of rash and negligent driving 
of both the vehicles by its drivers and the 
Tribunal has rightly fixed the contribution 
of negligence at 50 per cent. We have no 
reason to differ. 

14-A. Having held so, the Tribunal went 
on to say: 

“The present accident has taken place due 
to the rashness and negligence on the part 
of both the scooter driver deceased—Govinda- 
raj as well as the motor-cycle driver Prabha- 
kara Reddy. Therefore, it is a case of com- 
posite negligence. Therefore, petitioners in 
M. V. C. No. 317/1978 as well as the peti- 
tioner in M. V. C. 363/1978 are not entitled 
to get any compensation,” 

This observation, obviously, is erroneous. 

15. If each driver contributes 50 per cent 
to the cause of the accident, it is obvious 
that 50 per cent of the damages awarded 
should be deducted from the total fixed. It 
cannot be said that he is not entitled to 
damages at all. That is what the Tribunal 
has done. 


16. In fact, this Court, in the case of 
Mahadev Balappa Babshet v, Ramesh Nara- 
yan Nagwekar, (1976) 2 Kant LJ 324, speak- 
ing through a Division Bench had occasion 
to consider a similar situation wherein under 
similar circumstances the Tribunal had dis- 
missed the claim petition. This Court hag 
ruled thus: 

“The Tribunal could only mitigate the 
liability of the drivers to each other to the 
extent of fifty per cent and not deny alto- 
gether the claim of the offending drivers 
who happened to be the claimants also.” 
Similar is the view taken by this Court in 
a Division Bench decision, in the case of 
Vittobai v. Raghavan, (1978) 2 Kant LJ 262, 
in which it is held: 

“As the deceased rider of the Suvega con- 
tributed 50 per cent to the cause of the ac- 
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cident, 50 per cent of the compensation 
arrived at should be awarded.” 

Therefore, we set aside the finding of the 
Tribunal that no compensation should be 
awarded, in the circumstances and hold that 
the claimants in each case are entitled to 
50 per cent of the damages fixed. 

17. That takes us to the question of 
quantum of compensation. Govindaraj, the 
deceased in M. V. C. 317/1978 was a busi- 
nessman. His income-tax return for the year 
1978-79 is produced at Ext. P-5. That shows 
that his income was Rs. 15,700/- i.e., the in- 
come to his share in the business. There- 
fore, it can safely be concluded that he was 
earning an average Rs. 1,000/- and a little 
more per month and hence we deem it just 
and proper to fix the loss of dependency at 
Rs. 600/- per month to the members of the 
family, the claimants in M. V. C. 317/1978. 
Therefore the annual loss of dependency 
would be Rs. 7,200/-. Using the multiplier 
ten, we get total loss of dependency at 
Rs. 72,000/-. To this has to be added Rupees 
5,000/- towards loss to the estate of the 
deceased, Rs. 4,000/- towards loss of consor- 
tium to the widow and Rs. 1,000/- towards 
incidental and funeral expenses. In al, 
therefore, the global compensation to which 
the claimants would have been entitled 
would be Rs. 82,000/-. In addition the Tri- 
bunal has suggested that the damages on 
account of accident to the scooter at Rupees 
1,590/- which we round it off to Rs. 1,600/-, 
Together, therefore, the claimants would 
have been entitled to Rs. 83,600/-. But in 
view of the fact that the rider of the scooter 
contributed 50 per cent to the accident, the 
claimants are entitled to only 50 per cent 
of the damages, which amounts to Rupees 
41,800/- along with interest and costs. 

18. Whe claimant in M. V. C. 363/1978 
is Prabhakara Reddy. The evidence on re- 
cord shows that he suffered fracture of the 
leg. Whe Tribunal has suggested for pain 
and suffering and disability Rs. 10,000/- as 
general damages. We accept it. The Tri- 
bunal has proposed Rs. 1,000/- towards 
nourishing food which also we accept, 
Together, therefore, he would have been en- 
titled to compensation of Rs. 11,000/-. But 
in view of the fact that the claimant contri- 
buted 50 per cent to the cause of the acci- 
dent, he would be now entitled to Rupees 
5,500/- along with interest of costs. 

19. Whe Tribunal has further held that 
the Insurance Company is not liable to pay 
the compensation in M. V. C. 317/1978 be- 
cause the insured person of the vehicle, 
Venkatarama Reddy, the owner of the motor- 
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cycle, was no more and according to the 
Tribunal the policy lapsed on the death of 
the insured. This view of the Tribunal came 
to be challenged before us. In fact this 
Court by a Division Bench decision in the 
case of Smt. Rangamma v. Thimmarayappa, 
ILR (1980) 2 Kant 804, had an occasion to 
consider similar situation and after reviewing 
the case law, this Court has held: 

“The interest secured under a policy for 

the user of a motor vehicle in a public place 
can be deemed to be property and it passes 
to the legal representatives on the demise 
of the insured for the rest of the period in- 
sured,” 
Therefore, even if the insured dies, the policy 
survives for the benefit of legal heirs till the 
period of policy is over. That being so, 
the Tribunal was not justified in coming to 
the conclusion that the policy lapsed after 
the death of the insured. We hold that the 
insurer of the motor-cycle would be liable 
to pay the compensation under S. 110-B of 
the Motor Vehicles Act. 

20. In the result, M. F. A. 677/1980 is 
partly allowed. The judgment and award 
of the Tribunal are set aside. The claimants 
are awarded Rs. 41,800/- along with interest 
at 6 per cent per annum, from the date of 
petition till payment, as also costs of the 
claimants throughout. 

21. The insurer arrayed as respondent-3. 
(K.G.LD.) shall pay the same along with in- 
terest and costs, as stated above, to the 
claimants, 


22. Whe claimants 2 to 4 are minors. 
Claimant-5 is mother aged 60 years and 
claimant No. 1 is the widow. Claimant 
No. 5 who was aged 60 years, at the time 
of the accident, is awarded Rs. 5,000/- along 
with interest as indicated above. Claimants 2 
to 4 are each awarded Rs. 6,000/-. The in- 
surance department shall deposit Rs. 18,000/- 
along with interest as indicated above, be- 
fore the Tribunal and the Tribunal in turn 
shall deposit the same in a scheduled bank 
in the name of the three minors till such 
time as each of them attains the age of 
majority with their mother, claimant No. 1, 
as guardian. Claimant-1 is at liberty to 
withdraw the interest accruing on the depo- 
sits from time to time, and spend the same 
for the welfare of the minors. The rest of 
the amount with interest as also the costs 
shall be paid by the K. G. I. D. to the first 
claimant, the widow of the deceased as in- 


_ dicated above. 


23. M. F. A. No. 101/1981 is partly 
allowed. The judgment and award of the 
Tribunal are set aside. The claimant is 
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awarded Rs. 5,500/- along with interest, at 
6 per cent from the date of petition till pay- 
ment as also his costs throughout. Respon- 
dent-6 the New India Assurance Company 
shall pay the same along with interest and 
costs, as indicated above to the claimant. 

Order accordingly. 


a 
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State of Mysore, Appellant v. Union of 
India, Respondent. 

First Appeal No. 149 of 1974, DJ- 
1982. 

Railways Act (9 of 1890), S. 77 (renumber- 
ed as 78-B) — Letter claiming open delivery 
and Inspection Report to which the Railway 
was party was sufficient compliance of S. 77 
— Further notice demanding payment of 
compensation was unnecessary. 


Considered in the light of the object of 
Section 77 (renumbered as S. 78-B) viz., pre- 
vention of dishonest claims and enabling the 
railway to make an enquiry as to whether 
the damage was due to the consignor’s own 
fault or due to the neglect of the railway 
administration, letter demanding open deli- 
very of the goods believed damaged and the 
inspection report by the officers of the rail- 
way, insurance company and of the con- 
signor noting the external damage to the 
goods should be taken to be an implied 
demand by the consignor for payment of 
damages and was sufficient compliance of 
the requirement as to notice under Sec. 77. 
The above correspondence being within six 
months from the date of delivery of the 
goods for transit by the railway the suit for 
damages could not be held barred on the 
ground that the further notice demanding 
payment of particular sum as compensation 
was issued beyond the said period. AIR 
1962 SC 1879, AIR 1927 Oudh 478 (2), AIR 
1955 Assam 221 and AIR 1948 Nag 17, 


16-2- 


Followed. (Paras 8, 9, 11 and 12) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1879 10, 12 


AIR 1955 Assam 221 10 
AIR 1948 Nag 17: ILR (1947) Nag 369 10 
AIR 1927 Oudh 478 (2) 10 

C. S. Kothavale, Govt. Pleader, for the 
State; P. A. Krishna Reddy, for Respondent. 

JAGANNATHA SHETTY, J.:— This ap- 
peal has been brought on behalf of the State 
of Karnataka challenging the judgment and 
a ee oe a 
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decree dated June 29, 1974 made by the 
Civil Judge, Raichur in O. S. 25/1 of 1966. 

2. The suit was instituted by the State 
Government for recovery of Rs. 30,983-75 
from the Southern Railway as compensation 
for the damage caused to a transformer 
consigned for carriage from Madras Harbour 
to the railway station at Raichur, 

3. There are, however, some undisputed 
facts which we may notice here ifself. The 
transformer in question when reached Rai- 
chur railway station was found damaged. 
Oil was found leaking due to radiator fins 
damage. The plank of the packing was 
found broken at the vertical line. The bot- 
tom horizontal plank was also bent. The 
oil from the transformer was found leaking 
very heavily from the pipe joint. On the 
right hand corner of the rear of the trans- 
former the whole packing was found dis- 
placed. On the left hand bottom side the 
two iron slabs supporting below the wooden 
packing were also bent, 

Having noticed these external damage, the 
Executive Engineer of the Electrical Division 
at Raichur, gave a letter Ext. D-1 dated 
Dec. 19, 1960 to the Station Master, Raichur, 
requesting for open delivery of the trans- 
former. He sent copies of his letter to the 
superior officers of his own department and 
also to the Chief Commercial Superintendent 
of Southern Railway, Madras, with a speci- 
fic note that the claim for damages may be 
accepted and the actual damages would be 
intimated after taking open delivery. On 
Feb. 7, 1981 there was a joint inspection of 
the transformer by the representatives of 
the electrical department of the railway, the 
Indian Insurance Company and the represen- 
tative of the plaintiff. Whey prepared a re- 
port Ext. P-1 noting the undisputed external 
damages to which we have earlier referred. 
The report states that the assessment of total 
damages could be ascertained after it was 
opened and there were no facilities for such 
opening at Raichur. It should be transport- 
ed to Munirabad for that purpose. The re- 
port also states that the oil leaked out was 
collected and delivered to the Railway Au- 
thorities for disposal as it was found un- 
suitable by the Electrical Department. The 
report further states that the cause fon 
damage must have been due to heavy impact 
of the left hand bottom reap of the trans- 
former casing. 


The transformer, however, could not beg 


taken immediately to Munirabad. In the 
meantime the Executive Engineer of the 


Electrical Department issued a notice Exhi- 
bit P-4 dated June 21, 1961 calling upon 
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the Chief Commercial Superintendent of 
Southern Railway’ at Madras to pay provi- 
sional damages of Rs. 1,60,000/- being the 
cost of the entire transformer including the 
oil which was leaked out. It was also stat- 
ed in the notice that that claim was subject 
to revision after making final inspection of 
the transformer and effecting necessary re- 
pairs, if any. Whe Commercial Superinten- 
dent in his reply dated Aug. 30, 1961 re- 
pudiated his liability to pay the damages 
with a contention that the transformer was 
inherently defective and it was leaking even 
when it was consigned for carriage at Madras 
harbour station. 

In Feb., 1964, the transformer was taken 
to Munirabad workshop and there it was 
opened and repaired. The repairs effected 
were recorded in the works register called 
‘Œ register. The itemwise expenditure in- 
curred thereon was also recorded in the ‘C 
register which has been produced and mark- 
ed as Ext. P-8. There is no dispute in re- 
gard to the costs of those repairs. 

The plaintiff issued a statutory notice 
dated July 29, 1965 under Sec. 80, C. P. C. 
calling upon the Railway to pay Rs. 33,872-75 
for the damage caused to the transformer. 
It was followed by the institution of the suit 
in which the claim, however, was confined 
to Rs. 30,983-75 p. 


4. On behalf of the Railway, the liability 
to pay the damages was denied and dis- 
owned. It was asserted that there was no 
negligence on the part of the Railway and 
the transformer was inherently defective 
with a leakage, even when it was delivered 
for carriage on Dec. 1, 1960. It was also 
contended that the suit was not maintainable 
since the plaintiff has not complied with the 
statutory notice required under S. 77 of the 
Railways Act. 


5, In the light of the contentions raised 
by the parties, the trial Court framed issues, 
among others, as to whether the transformer 
was in good condition and securely packed 
when it was delivered at Madras harbour 
Railway Station; whether it was found 
damaged in transit; whether the damage was 
noticed and recorded at the time of open 
delivery by the officers of both the parties; 
and whether the suit claim was the compen- 
sation for the actual damage caused to the 
transformer. 

All those issues were defermined by the 
Court below in favour of the plaintiff. The 
suit, however, was dismissed on another 
ground. It was held that the plaintiff has 
not complied with the statutory requirement 
of Section 77 of the Indian Railways Act 
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since there was no valid notice issued within 
the period prescribed under the said section. 

“6. Challenging the dismissal of the suit, 
ihe State had preferred this appeal. 

There has been no cross-objection on be- 
half of the Railway nor any argument was 
addressed before us challenging the legality 
of the findings recorded by the Court below 
in favour of the plaintiff. 

7%. The sole question that arises for our 
consideration, therefore, is whether the plain- 
tiff has complied with the requirement of 
Section 77 of the Indian Railways Act as it 
stood then before instituting the suit. 

Relevant portion of that section (since 
renumbered as 78-B) reads thus: 

“A person shall not be entitled to a refund 
of an overcharge in respect of animals or 
goods carried by railway or to compensation 
for the loss, destruction, damage, deteriora- 
tion or non-delivery of animals or goods 
delivered to be so carried, unless his claim 
to the refund or compensation has been 
edd in writing by him or on his be- 

a ~_e 

(a) to the railway administration to which 
the animals or goods were delivered to bs 
carried by railway; or 

(b) to the Railway administration on whose 
railway the destination station lies, or the 
loss, destruction, damage or deterioration 
occurred, 
within six months from the date of the deli- 


very of the animals or goods for carriage 
by railway.” 


8. The Court below has held that the 
notice Ext. P-4 dated June 21, 1961 issued 
by the plaintiff claiming compensation of 
Rs. 1,60,000/- was beyond the period of six 
months from Dec. 1, 1960 on which date 
the goods were consigned for carriage. 

It is not in dispute and indeed cannot bej 
disputed that if Ext, P-4 was the required 
notice under Section 77 of the Indian Rail- 
ways Act, then the claim by the plaintiff 
was clearly barred by time. But, Mr. Kotha- 
wale for the appellant, however, did not 
depend upon Ext. P-4. He urged that hav- 
ing regard to the correspondence Ext, D-1 
and Ext. P-1 exchanged between the parties, 
there was sufficient compliance with the re- 
quirement of Section 77 and a further notice 
: this case was unnecessary and uncalled 
or. 

9. In our opinion, the contention urged 
for the appellant is well founded and must 
be accepted as correct for the following 
reasons ? 

Ext. D-1 dated Dec. 19, 1960 was the 
letter written by the Executive (Electrical), 
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Raichur, asking for open delivery of the 
damaged transformer. That letter was ad- 
dressed to the Station Master, Raichur, with 
a copy transmitted to the Chief Commercial 
Superintendent, Southern Railway at Madras. 
In that copy of the letter, it was expressly 
pointed out to the Chief Commercial Super- 
intendent that the actual damages would be 
estimated after taking open delivery of the 
transformer and the plaintifs claim for 
damages in the meanwhile may be accepted. 
Exhibit P-1 dated Feb. 7, 1961 is a joint 
survey made in regard to the external damage 
to the transformer when it was given open 
delivery. The Assistant Commercial Super- 
intendent of Southern Railway and the Divi- 
sional Electrical Engineer, Southern Railway 
were alsa parties to that report. The report 
gives us the particulars of the actual damage 
caused to the transformer 
leakage of the oil from it. During the open 
cejivery, 200 gallons of oil was collected 
and given to the railway authorities for dis- 
posal as it was found not suitable for use 
by the Electrical Department. The said re- 
port also states that the actual assessment 
of the damages could be made only when 
the transformer was opened at Munirabad. 
Exhibits D-1 and P-1 are thus a sufficient 
nc tice to the railway as to the damage caus- 
ed to the transformer and the consequent 
loss occasioned to the plaintiff, 

The question is whether in addition to the 
epen delivery of the transformer with all 
the damage noted in the report Ext. P-1 
followed by the disposal of the leaked out 
oil by the railway authorities, it was neces- 
sary for the plaintiff to issue a further notice 
under Section 77 calling upon the Railway 
to pay the compensation. 


10. Whe purpose of issuing a notice under 
Section 77 was explained by the Supreme 
Court in Jetmull Bhojraj v. Darjeeling’ Hima- 
layan Railway- Co. Ltd., ATR 1962 SC 1879. 
Mudholkar, J., who spoke for the majority 
view observed at page 1884: 

“The High Courts in India have taken the 
view that the object of service of notice 
under this provision is essentially to enable 
the railway administration fo make an en- 
quiry and investigation as to whether the 
loss, destruction or deterioration was due to 
the consignor’s laches or to the wilful neglect 
of the railway administration and its ser- 
vants and further to prevent stale and pos- 
sibly dishonest claims being made when 
owing to delay it may be practically impos- 
sible to trace the transaction or check the 
allegations made by the consignor ........... 
Bearing in mind the object of the section i 
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has also been held by several High Courts 
that a notice under Sec. 77 should be libe- 
rally construed. In our opinion that would 
be the proper way of construing a notice 
under that section. In enacting the section 
the intention of the legislature must have 
been to afford only a protection to the rail- 
way administration against fraud and not to 
Provide a means for depriving the consignors 
of their legitimate claims for compensation 
for the loss of or damage caused to their 
consignments during the course of transit 
on the railways,” 


In Bala Prasad v. B. N. W. Railway Com- 
pany, AIR 1927 Oudh 478 (2), Oudh High 
Court accepted a letter to the Railway ask- 
ing for open delivery as a perfectly good 
business notice as required under S. 77 of 
the Railways Act. 


In Amarchand Pannalal v. Union of India, 
AIR 1955 Assam 221, the Assam High Court 
took a similar view and stated that the 
demand for open delivery was a valid claim 
under Sec. 77. It was further observed that 
Section 77 merely requires that a demand 
for compensation should be made but it no- 
where prescribes that the money value of 
the claim should be stated or that the claim- 
ant should notify that he intends to bring 
an action. In Govindlal v. Governor Gene- 
ral in Council, ILR (1947) Nag 369: (AIR 
1948 Nag 17), the Nagpur High Court ob- 
served that even a mere admission of the 
loss of the property delivered for Carriage 
may dispense with an enquiry into the valj- 
dity or invalidity of the notice contemplated 
under Sec, 77. | 


11. In the light of the principles stated 
above, if seems to us that it is unnecessary 
for the plaintiff to issue a formal notice 
claiming the exact compensation from the 
railway. In the joint inspection report Exhi- 
bit P-1 to which the high railway officials 
were signatories, the damage to the trans- 
former was noticed; the leakage of the oil 
was determined; the oil leaked out was col- 
lected and delivered to the railway for dis- 
posal. The railway authorities were then in- 
formed that the internal damage to the trans- 
former would be determined after it was 
opened at Munirabad in their presence, but 
the railway officials did not go to Munirabad 
despite the intimation by the concerned offi- 
cers of the plaintiff. In Ext. P-1 an attempt 
was made to assess the damages, but it could 
not be estimated for want of facilities at 
Raichur and it was reserved to be estimated 
later at Munirabad. The railway authorities 
were parties to all these proceedings. 
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12. The claim of the plaintiff for payment 
of damages in the circumstances must be 
deemed to be implied, firstly by the demand 
for open delivery, and secondly in the joint 
inspection report. Where a person says that 
his consignment has been damaged and has 
not been delivered as it should have been ac- 
cording to the contract entered into, or he 
demands an open delivery and in that open 
delivery the actual damage caused to the 
consignment was noticed or an attempt was 
made to estimate the damages, he must be 
regarded as making it clear to the railway 
authorities that he would be holding the rail- 
way administration liable for the payment of 
damages for breach of that engagement. In 
such a case, as the Supreme Court observed 
in Jetmull Bhojraj’s, AIR 1962 SC 1879 case 
the object underlined under Section 77 is 
fully satisfied and a claim for compensation 
is implied and a further claim for compensa- 
tion was uncalled for. 

13. In the result, the appeal is allowed. 
In reversing the judgment and decree of the 
Court below, the plaintiff's suit is decreed 
with costs here and below with 6% current 
interest from the date of suit till realisation. 

Appeal allowed. 
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G. N. SABHAHIT AND A. K. 
LAXMESHWAR, JI. 


Smt. Swayamprabha, Appellant v. A. S. 
Chandrasekhar, Respondent. 


Misc. First Appeal No. 372 of 1980, Dj/- 
25-5-1982. 


(A) Hindo Marringe Act (25 of 1955), 
S. 13 — Petition for Divorce — Adultery 
~~ Onus — Onus Hes on person who made 
such allegation — Standard of proof is as 
in a civil case and not as in a criminal case. 


The burden of proving adultery in a 
matrimonial case is on the person who made 
the allegation. The standard of proof is as 
in a civil case and not as in a criminal case, 
that is by preponderance of probabilities 
and not by proving it beyond reasonable 
doubt. Adultery cannot be proved mainly 
by direct evidence. It has to be proved 
mainly by circumstantial evidence. AIR 
1975 SC 1534 and ILR. (1980) 2 Kant 1444, 
Rel. on. (Para 8) 

It would be hazardous these days to jump 
to conclusion of adultery if a lady is found 
going on the scooter of some other person 
or was talking with someone other than her 
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husband. Held that the trial Judge in the in- 
stant case, has followed artificial, unreliable 
and improbable versions without proper scru- 
tinyin coming to conclusion that the charge 
of adultery is proved. The approach of trial 
Judge in appreciating evidence is erroneous 
being light-hearted and casual. The charge 
of adultery is not proved. AIR 1967 SC 
581, Rel. on. (Paras 9, 10, 12) 

(B) Hindu Marriage Act (25 of 1955), 
§.13 — Divorce petition — Cruelty — 
Levelling allegations of adultery without 
proper foundation and basis would constitute 
mental cruelty on the other spouse so as to 
enable that spouse to seek divorce on ground 


of cruelty. (Para 15) 
Cases Referred: | Chronological Paras 
AIR 1982 Punj & Har 60 15 
ILR (1980) 2 Kant 1444 8 
AIR 1979 Punj & Har 71 15 
AIR 1975 SC 1534 8 
AIR 1967 SC 581 8, 9 
AIR 1967 Punj 397 15 
(1966) 1 All ER 524: (1966) 2 WLR 634: 

1966 AC 643, Blyth v. Blyth 8 
AIR 1963 Punj 242 15 
AIR 1960 Punj 422 15 
AIR 1958 SC 441 8 


AIR 1957 SC 176 8 

(1948) 77 CLR 191: 66 LOR 36, Wright v. 
Wright 8 
Padubidri Raghavandra Rao, for Appel- 

lant; H. Munivenkatappa, for Respondent. 

SABHAHIT, 3.:— This appeal by the 
petitioner-wife is directed against the order 
dated 4-11-1979 passed by the Principal 
Civil Judge, Bangalore. City, in Matrimonial 
Case No. 67 of 1978 on his file granting 
divorce to the husband from the wife on 
the ground of adultery by’ the wife. 

2. The petition was made by the wife 
Smt. Swayamprabha for divorce under Sec- 
tion 13 of the Hindu Marriage Act, 1955 
(hereinafter referred to as the Act) on th» 
ground of cruelty by her husband. The r:: 
spondent who was arrayed as respondent in 
the petition resisted the petition. He, how- 
ever, prayed that divorce might be granted 
on the ground that his wife was living in 
adultery. The learned Civil Judge permitted 
the husband to press the prayer for divorce 
under S. 23-A of the Act, giving opportu- 
nity to the other sids to file counter. The 
following issues were raised for hearing :— 

“(1) Whether the petitioner proves cruelty 
alleged against the respondent ? 

(2) Whether there is any condonation of 
cruel treatment by the wife? 

(3} Whether the respondent has proved 
adultery alleged against the petitioner? 
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(4) Whether there is any condonation of 
adultery by the respondent? 


(5) To what relief, the parties 
titled 2?” 


3. During hearing the petitioner exam- 
ined herself and two others'in support of 
her case. As against that the respondent 
examined himself as R. W. 2 and also ex- 
amined six others in support of the case 
alleged by him. In addition to the oral evi- 
dence the petitioner got marked Exts. P1 to 
P6 and the respondent got marked Exts. Di 
to D7. The trial Court appreciating the 
evidence on record answered issue No. 1 in 
the negative and in that view observed that 
issue No. 2 did not survive for consideration, 
It answered issue No. 3 in the affirmative 
and issue No. 4 in the negative and in that 
view granted divorce as prayed for by the 
husband on the ground of adultery by the 
wife. Aggrieved by the said judgment and 
decree, the petitioner-wife has come up be- 
fore this Court with the above appeal. 

4. The learned counsel for the appellant 
strenuously udged before us that the trial 
Court was not justified in coming to the 
conclusion that the respondent in the peti- 
tion proved that the petitioner-wife was 
living in adultery and as such divorce could 
not be granted on that ground. He further 
submitted that cruel treatment as alleged by 
the wife was amply proved. Further, the 
baseless allegations made by the husband 
about the character of the wife stating that 
she was living in adultery constituted in 
law, sufficient mental cruelty to the wife to 
enable her to get an order of divorce from 
the husband. Per contra the learned coun- 
sel for the respondent-husband in the appeal 
argued supporting the judgment and order 
of the trial Court. The points therefore that 
arise for our consideration in the appeal are: 
' (1) Whether the Court below was justified 
in holding that the wife has failed to prove 
the cruelty alleged by her? 

(2) Whether the trial Court was justified 
fn holding that the respondent-husband has 
proved the case alleged by him in the ob- 
jections filed by him that his wife was living 
in adultery ? 

(3) If not, whether the allegation against 
the fidelity of the wife without basis, con- 
stituted mental cruelty to the wife? 

5. The learned Civil Judge discussing the 
evidence on record has held that the evidence 
adduced by the petitioner-wife is not suffi- 
cient to constitute cruelty as contemplated 
under Sec. 13 of the Act to enable her to 
[get an order of divorce. We were taken 


are en- 
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through the evidence on record. The in- 
stances of cruelty given by the wife in the 
course of her evidence are no doubt not 
proved adequately by the evidence adduced 
by her. She contended that her husband 
attempted to drown her by pushing her in 
the Ulsoor tank. She further averred that 
he forced her to transfer Rs. 20,000/- which 
was in her name to the joint name of her- 
self and her husband. She further averred 
that he forced her to make over the site 
which was in her name to his name. Ac- 
cording to her, he was about to take hep 
under the prefext of pilgrimage to different 
places with a view to attempt on her life. 
According to her, because of the mental 
stress she fell ill and was admitted to the 
hospital on 17-4-1978 and the petition was 
presented even when she was in the hospital. 
In order to establish these averments, she 
examined herself, Lakshmi Devi, P. W. 1 and 
her father Samba Sastry, P. W. 3. The 
learned Civil Judge has rightly pointed out 
that the instances of crueliy are not proved 
as a matter of fact and the evidence adduced 
is insufficient to corroborate the version 

given by her. On going through the evi- 
dence, we find that we have no reason to 
differ from the finding so given by the 
learned Civil Judge in this behalf. 

6. That takes us to the next question as 
to whether the husband has proved the 
allegation that his wife the petitioner was 
living in adultery. The husband has ex- 
amined himself as R. W. 7 and he 
has, in support of his case, examined 
six other witnessess. It is no doubt 
true that adultery can rarely be proved by 
direct evidence. It has to be established 
mainly by circumstantial evidence and the 
evidence of surrounding circumstances. In 
the instant case, the husband has pressed 
into service the following circumstances and 
factors to establish that his wife was living 
in adultery :— 

(1) His wife was seen going on the scooter 
with Rangaswamy while going to the school: 

(2) She once went to Mysore with Ranga- 
swamy and according to the husband, she 
stayed with Rangaswamy in Mysore, in a 
hotel; 

(3) The petitioner-wife was found with 
Rangaswamy in his house at about 2-30 P. M. 
on 20-8-1976 when nobody else was there in 
the house; 

(4) According to R. W. 4 Parimala, a 
maid-servant of the respondent, Rangaswamy 
was found in the house of the petitioner- 
wife and both the petitioner-wife and Ranga- 
swamy were found in a compromising posi- 
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tion when she suddenly opened the door 
during Dasara of 1977; 


(5) Some writings of Rangaswamy were 
found at Exs. D-1 and D-2. 


(7) The learned Civil Judge, discussing the 
evidence on record, came to the conclusion 
that these factors were established in evi- 
dence and relying on them, he came to the 
conclusion that the husband-respondent was 
successful in establishing the allegation of 
adultery by his wife beyond reasonable 
doubt. 


(8) The learned counsel for the appellant- 
wife urged before us that none of these cir- 
cumstances were adequately proved. He 
further submitted that the evidence was 
highly artificial, contradictory and was not 
consistent with broad probabilities. It was 
not even consistent with the pleading of the 
husband. Hence he submitted that the 
learned Civil Judge. was not justified in 
relying on those circumstances and factors 
in arriving at the conclusion that the peti- 
tioner-wife was living in adultery. He no 
doubt submitted, relying on the ruling of the 
Supreme Court in the case of Bipinchandra 
Jaisinghbai Shah v. Prabhavati (AIR 1957 
SC 176), that the onus of proving alleged 
adultery was on the person who made the 
allegation and that the same should be 
proved beyond any reasonable doubt as in 
a criminal case. He further pressed into 
service for the same proposition the deci- 
sions of the Supreme Court rendered in 
Earnist John White v. Mrs. Kathleen Olive 
White (AIR 1958 SC 441) and in the case 
Smt, Chandra Mohini Srivastava v. Shri 
Avinash Prasad Srivastava (AIR 1967 SC 
581). It is no doubt true that in these deci- 
sions, the Supreme Court observed that a 
matrimonial offence should be proved as in 
a criminal case and the guilt should be proved 
beyond reasonable doubt. Subsequently, 
however, the Supreme Court has revised its 
view and in Dr. N. G. Dastane v. Mrs. S. 
Dastane (AIR 1975 SC 1534) it has been 
held by a Bench of three Judges that the 
burden of proof in a matrimonial case is as 
in a civil case and not as in a criminal case, 
that it is by preponderance of probabilities 
and not beyond reasonable doubt. The Su- 
preme Court in para 23 of the judgment in 
the case has observed thus: i 

“23. But before doing so, it is necessary 
to clear the ground of certain misconcep- 
tions, especially as they would appear to 
bave influenced the judgment of the High 
Court. First, as to the nature of burden of 
proof which rests on a petitioner in a matri- 
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monial petition under the Act. Doubtless, 
the burden must lie on the petitioner to 
establish his or her case for, ordinarily, the 
burden lies on the party which affirms a fact, 
not on the party which denies it. This prin- 
ciple accords with commonsense as it is so 
much easier to prove a positive than a nega- 
tive. The petitioner must therefore prove 
that the respondent has treated him with 
cruelty within the meaning of Section 10 (1) 
(b) of the Act. But does the law require, as 
the High Court has held, that the petitioner 
must prove his case beyond a reasonable 
doubt? In other words, though the burden 
lies on the petitioner to establish the charge 
of cruelty, what is the standard of proof to 
be applied in in order to judge whether the 
burden has been discharged ? 


“24. The normal rule which governs civil 
proceedings is that a fact can be said to be 
established if: it is proved by a preponder- 
ance of probabilities. This is for the reason 
that under the Evidence Act, Section 3, a 
fact is said to be proved when the Court 
either believes it to exist or considers its exist- 
ence so probable that a prudent man ought, 
under the circumstances of the particular 
case, to act upon the supposition that it 
exists. The belief regarding the existence of 
a fact may thus be founded on a balance of 
probabilities. A prudent man faced with con- 
flicting probabilities concerning a fact-situa- 
ation will act on the supposition that the fact 
exists, if on weighing the various probabili- 
ties he finds that the preponderance is in 
favour of the existence of the particular fact. 
As a prudent man, so the court applies this 
test for finding whether a fact in issue can 
be said to be proved. The first step in this 
process to fix the probabilities, the second to 
weigh them, though the two may often in- 
termingle. The impossible is weeded out at 
the first stage, the improbable at the second. 
Within the wide range of probabilities the 
Court has often a difficult choice to make 
but it is this choice which ultimately deter- 
mines where the preponderance of probabili- 
ties lies. Important issues like those which 
affect the status of parties demand a closes 
scrutiny than those like the loan on a pro- 
missory note: “the nature and gravity of an 
issue necessarily determines the manner of 
attaining reasonable satisfaction of the truth 
of the issue” Per Dixon, J. in Wright v. 
Wright, (1948) 77 CLR 191 at p. 210; or as 
said by Lord Denning, “the degree of proba- 
bility depends on the subject-matter. In 
proportion as the offence is grave, so ought 
the proof to be clear. Blyth v. Blyth, 1966-1 
All ER 524 at p. 536.” But whether the 
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‘issue is one of cruelty or of a loan on a pro- 
note, the test to apply is whether on a pre- 
ponderance of probabilities the relevant fact 
is proved. In civil cases this, normally, is 
the standard of proof to apply for finding 
whether the burden of proof: is discharged. 

“25. Proof beyond reasonable doubt is 

proof by a higher standard which generally 
governs criminal trials or trials involving in- 
quiry into issues of a quasi-criminal nature. 
A criminal trial involves the liberty of the 
subject which may not be taken away on a 
mere preponderance of probabilities. If the 
probabilities are so nicely balanced that a 
reasonable, not a vacillating, mind cannot 
find where the preponderance lies, a doubt 
arises regarding the existence of the fact to 
be proved and the benefit of such reason- 
able doubt goes to the accused. It is wrong 
to import such considerations in trials of a 
purely civil nature.” 
Thus the Supreme Court has, ex cathedra, 
ruled that the standard of proof in a matri- 
monial case is as in a civil case and not as 
in a criminal case; that it is by preponder- 
ance of probabilities and not by proving it 
beyond reasonable doubt. That is also the 
view taken by this Court in Roland Prem- 
kumar Gokuldas v. Mrs. Jyothsna Gokuldas 
ALR (1980) 2 Kant 1444). A special Bench 
of this Court in that case has observed in 
this regard thus :— 

“Now, the standard of proof in divorce 

proceeding in the matter of proving adultery 
would be as laid down in Halsbury’s Laws 
of England, quoted above, on a preponder- 
ance of probability, but the degree of pro- 
bability depends on the subject-matter and 
in proportion as the offence is grave, so 
ought the proof to be clear. Divorce is a 
civil proceeding and the analogies of crimi- 
nal law are not apt.” 
This Court in the aforesaid ruling speaking 
about the nature of evidence required to 
prove adultery has observed in paras 30 
and 31 of the judgment as follows: 

“30. It is well settled that adultery cannot 
be proved by direct evidence. Adultery has 
to be proved mainly by circumstantial evi- 
dence. The Court may presume adultery if 
it is satisfied that guilty attachment subsist- 
ed between the parties and that they had op- 
portunities to have guilty intercourse. 

“31. At the same time, it is necessary to 
remember that circumstances established 
must be such as would lead the guarded dis- 
cretion of a reasonable and just man to the 
conclusion of adultery.” 


9. Keeping these salutary principles in 
the appreciation of evidence in mind, we 
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would presently proceed to appreciate the 
circumstances pressed into service in the in- 
stant case. In the writen statement filed by 
the husband alleging adultery on the part of 
his wife, he has stated in para 8 as follows :— 


“8. In this connection, this respondent 
submits that the bad character and mis- 
conduct of the petitioner and her infidelity 
towards this respondent came to light only 
in the first week of February 1978. The 
petitioner was having illegal connections 
with other persons. The writings appearing 
in the application for obtaining transfer 
certificate in respect of the children would 
reveal the close association and illegal con- 
nection. Further more, the handwriting on 
the envelope containing notice sent through 
this Hon’ble Court to this respondent also 
proves the illegal connection of the petitioner 
with that person with whom she was having 
sexual intercourse.” 


Thus, it was rightly commented upon by the 
learned counsel for the appellant that the 
respondent-husband was not bold enough 
even at the time of filing his objections, to 
mention the name of Shri. Rangaswamy as 
the paramour of his wife. On the other hand, 
even at that time, he was not very much 
sure about the conduct of his wife and he 
made a vague allegation stating that she was 
having illegal connection with other persons 
not confining it to any one and much less to 
Shri. Rangaswamy. Thereafter he trotted out 
the theory that the petitioner was having 
illicit intimacy with Rangaswamy making a 
mountain of a mole-hill. One circumstance 
is the fact that Rangaswamy was visiting the 
house of the parents of the petitioner-wife 
and that petitioner was sometimes going on 
the scooter of Rangaswamy to school, she 
being a mistress in the primary school. Ii is 
not denied even by the father of the peti- 
tioner examined as P. W, 3 that his daughter 
the petitioner was sometimes going to school 
on the scooter of Rangaswamy and that 
Rangaswamy was visiting their house for the 
past twenty years, he being a friend and 
well-wisher of the family. It is not very 
uncommon in these days for girls and women 
to travel on the scooters of others if it suits 
their convenience. It is necessary to recall 
that social etiquettes do change as time rolls 
by, in the matter of behaviours of men and 
women. It was once thought that it was 
infidel on the part of a lady to talk to any 
person other than her husband. She was 
not expected to talk even with her husband 
in the presence of others. We have several 
stories in our Puranas which speak of mental 
adultery of women and such women receiving 
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curses from their husbands who were Rishis. 
It is needless to point out that these con- 
cepts have changed and are changing. The 
great philosopher Bertrand Russel in his 
book ‘Marriage and Morals’ has discussed 
this aspect at some length and has shown 
how it was considered bad manners for a 
lady in the Victorian age even to expose her 
ankles and how subsequently it became a 
fashion in the 20th Century for ladies to 
expose even their knees. The present-day 
convention appears to be that the ladies 
dress should be long enough to cover and 
short enough to rouse curiosity. This we 
are pointing out only to stress that the con- 
cepts about social behaviour and etiquette in 
society are fast changing as the society is 
advancing economically and as women are 
afforded opportunity to attain economic se- 
curity. Will and Ariel Durant in their ten. 
volume work ‘The Story of Civilisation’ have 
advanced the theory that the moral codes 
differ from age to age because they adjust 
themselves to historical and environ- 
mental conditions and that man’s sins 
may be the relics of his rise rather than 
the stigma of his fall. The learned Authors, 
speaking about the talk of laxity of moral 
values in our times when we are forging the 
moral values of the Industrial Civilisation. 
state in their last volume ‘The lessons of 
History’ :— 

‘So we cannot be sure that the moral 
laxity of our times is a herald of decay, 
rather than a transition between a moral 
code that has lost its agricultural basis and 
another that our industrial civilisation has 
yet to forge’. 

Be that as it may; what we are keen to 
point out is that it would be hazardous 
these days to jump to the conclusion of 
adultery if a lady is found going on the 
scooter of some person other than her hus- 
band or is found talking with some one 
other than her husband. In Smt. Chandra- 
mohini Srivastava’s case (AIR 1967 SC 381), 
the Supreme Court has pointed out in 
para 9 of its judgment that merely because 
a married lady receives some improper letters 
by a person other than her husband, the 
Court should not jump to the conclusion 
that there is an illicit intimacy between 
them. The Supreme Court has observed 
thus : 

“9, It is true that the appellant has 
denied receiving those letters and has also 
denied that she ever sent any letter to 
Chandra Prakash. One can understand this 
Genial in the case of a person like the appel- 
lant who was facing a petition fon divorce 
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on the ground of adultery. But assuming 
that those two letters were received by the 
appellant, that does not in our opinion prove 
that there was any adultery between the ap- 
pellant and Chandra Prakash in 1955. We 
have read those letters and we must say that 
they are most improper and should not have 
been written by a person like Chandra Pra- 
kash who was married to the cousin of the 
appellant. But the first thing that strikes us 
is that the mere fact that some male relation 
writes such letters to a married woman, does 
not necessarily prove that there was any 
illicit relationship between the writer of the 
letters and the married woman who received 
them.” 
We quote this because, in the instant cass 
also, the petitioner, lady has denied that she 
was going on the scooter of Rangaswamy. 
The same reason as is given by the Supreme 
Court in the aforesaid case holds good here 
also. Obviously what prompted the lady in 
the present case to deny that she was 
moving about on the Scooter of Ranga- 
swamy is that she was facing a divorce peti- 
tion on the ground of adultery. It is her 
fear that obviously made her to deny going 
on the scooter of Rangaswamy though heri 
father admitted that she was going on the 
scooter of Rangaswamy once in a way. The 
learned Civil Judge was not justified in 
making out a circumstance of this saying 
that a married lady was not expected to go 
on the scooter of some other person and 
that her denial further confirms her guilt. 
10. With regard to the circumstance of 
the petitioner-wife going to Mysore with 
Rangaswamy and staying in a hotel with 
Rangaswamy that night, the learned Civil 
Judge has disbelieved the version that she 
stayed with Rangaswamy in a hotel in 
Mysore. The reason is not far to seek. The 
respondent-husband has himself in the course 
of his evidence stated that his wife-petitioner 
informed him that she we going to Mysore to 
get the marks card and would stay in the 
house of Gowramma. But in the cross-ex- 
amination of the petitioner a definite sug- 
gestion has been put to the witness-petitioner 
that she stayed with Rangaswamy in the 
house of Gowramma. This is what the peti- 
tioner has stated: 


“It is false to suggest that on 2-2-1978 I 
and Rangaswamy stayed for a night as hus- 
band and wife in the house of Smt. Gowr- 
amma, a teacher at Mysore.” 

Thus it is obvious that the versions changed 
when the petitioner was cross-examined and 
When the husband-respondent was examined. 
One contradicts the other. The learned Civil 
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Judge was rightly constrained to disbelieve 
that the petitioner-wife stayed in Mysore 
either in a hotel or in the house of Gowr- 
amma with Rangaswamy as wife and hus- 
band on the night of 2-2-1978. Merely going 
to Mysore, may be in the same bus with 
Rangaswamy, would not be of any great 
consequence or importance. What was im- 
portant was the staying together which is 
held disproved by the learned Civil Judge. 
Hence this circumstance also would not 
further the case of the respondent-husband. 


il. R. W. 4 Parimala in her evidence has 
no doubt stated that during the Dasara of 
1977, she was washing clothes and when she 
suddenly pushed the door to get some soap 
powder she found Rangaswamy and the 
petitioner-wife in a compromising position. 
This version of the maid-servant as rightly 
commented upon by the learned counsel for 
the appellant is highly artificial. It is not 
consistent with broad probabilities. If the 
petitioner-wife and Rangaswamy were think- 
ing of any criminal intimacy, it is probable, 
both being educated people, that they would 
at least take care to bolt the door from in- 
side. ‘They would not have kept the door 
without bolting, in order to enable this maid- 
servant to enter and see them in a com- 
promising position, especially when Smt. 
Swayamprabha was aware that the maid- 
servant was present in the premises. 


12. What is worse is that the evidence 
of this maid-servant Parimala is tainted. 
Parimala herself admits that there was no 
love lost between her and Swayamprabha the 
petitioner. What is still worse is the fact 
that if really the maid-servant Parimala, who 
was not having good feelings towards the 
petitioner, caught the petitioner and Ranga- 
swamy red-handed, while in a compromising 
position, it would be highly improbable that 
she would keep her mouth shut right from 
1976 to 1978 without revealing it to any- 
body. Even according to her own version, 
she disclosed it for the first time to the res- 
pondent-husband in the petition during 1978 
when he was feeling worried about the 
health of his wife as she was admitted to the 
hospital. Such a conduct on the part of the 
maid-servant — Parimala reveals the artificia- 
lity of her evidence. The learned Civil Judge 
has, without proper scrutiny of her evidence, 
swallowed her version which, in our opinion, 
is not proper. We are unable to place res 
liance on this artificial version boldly put 
forward by R. W. 4 Parimala. Though 
learned Civil Judge has swallowed it, we 
cannot agree with him, 
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13. That takes us to the next circum- 
stance pleaded that Devakumari examined as 
R. W. 3 saw her husband and the petitioner 
together in their house when she returned to 
the house unexpectedly at about 2 p.m. on 
20-8-1976. Here again, the learned Civil 
Judge has placed reliance on the un- 
corroborated version of the witness without 
proper scrutiny of the evidence. Deva- 
kumari R. W. 3 herself admits that her 
relations with her husband were estranged 
and that she started living separately from 
her husband. It is obvious that she would 
take every opportunity to malign her hus- 
band. It may not be out of hatred against 
the petitioner but it may be for spitting hep 
husband. There is no corroboration to this 
version. She has not reported the matter to 
the neighbours. She was introduced to the 
husband of the petitioner. She has not re- 
vealed it to him. That being so, this isolat- 
ed circumstance spoken by the witness can- 
not be relied upon without corroboration. 
The learned Civil Judge has relied on that 
circumstance also which in our considered 
view is a patent error. It was also pointed 
out to us that in Exs. D-1 and D-2 there is 
the handwriting of Rangaswamy. It may 
at once be observed that the same has not 
been proved and it would not in any way 
further the case of the respondent. D-1 and 
D-2 are note-books wherein we find the 
notes on political science for the M. A., 
course. They are not a bunch of love letters 
nor do they contain matters personal to the 
petitioner. Hence they cannot be given any 
importance, 

14. To crown the whole, the husband of 
the petitioner in his evidence has stated thus: 


“In February 1978, I entertained suspicion 
about the character of my wife.” 
That ‘makes it obvious that till February 
1978, there was no circumstance whatsoever 
which even roused the suspicion of the res- 
pondent about the fidelity of his wife. On 
the other hand, it is in the evidence of 
R. W. 3 Devakumari that she told in July 
1976 the husband of the petitioner that his 
wife was having illicit connection with her 
husband and requested him to keep a watch 
over her conduct. The assertion of the hus- 
band clearly belies such a version. He never 
even suspected the fidelity of his wife till 
February 1978. Similarly as pointed out 
above, if Parimala had discovered the peti- 
tioner and Rangaswamy in a compromising 
position in the Dasara of 1977, regard being 
had to the broad probabilities, it was very 
likely that she would have revealed the same 
to husband soon after the incident especially 
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so when she admits that there was bad blood 
between her and the petitioner. That again 
makes it clear that her version also is a mere 
make believe version and she is a witness 
brought for the occasion. The learned Civil 
Judge has followed these artificial, un- 
reliable and improbable versions of these 
witnesses without proper scrutiny. As stated 
above, the charge of adultery is a grave One. 
It goes to demolish the solemn structure of 
marriage. It has to be taken seriously and 
the degree of proof required to establish it 
is of a very high order. The case for divorce 
cannot be equated to a case of recovery of 
money on a pronote as pointed out by his 
Lordship Chandrachud of the Supreme Court 
in the aforesaid decision. The approach of 
the learned Civil Judge in appreciating the 
evidence on record is therefore erroneous 
being light-hearted and casual. We are 
unable to place reliance, for reasons discussed 
above, on the versions of the various wit- 
nesses and we are of the considered view 
that the respondent-husband has failed to 
establish the grave charge of adultery on the 
part of his wife the petitioner. That being 
so, it is obvious that the husband has made 
baseless and grave allegations on the charac 
ter of his wife thus causing her mental 
torture which would justify her claim for 
divorce from him. 


15. It is settled principle of law that level- 
ling allegations of adultery without proper 
foundation and basis would tantamount to 
perpetrating mental cruelty on the other 
spouse, (See AIR 1967 Punj 397; AIR 1963 
Punj 242; AIR 1960 Punj 422 and AIR 1979 
Punj and Har 71). In a recent decision of 
the same High Court, namely, the High Court 
of Punjab and Haryana, the said proposi- 
tion is reiterated by the Chief Justice of that 
High Court in the case, Paras Ram v. Kam- 
lesh (AIR 1982 Punj & Har 60). The Chief 
Justice speaking for the Bench has observed 
that when baseless allegations of adultery 
are levelled against a spouse it constitutes 
mental cruelty in the eye of law and it can 
be made a ground for divorce. In the in- 
stant case such allegations are made in the 
statement of objections of the respondent 
and under Section 23-A of the Act he was 
permitted to seek divorce on that ground, 
An issue was raised in that behalf and we 
have shown that the husband-respondent has 
failed to establish adultery against his wife, 
the petitioner. That being so, we have no 
hesitation to hold that the baseless allegations 
about adultery would constitute mental 
cruelty to the wife, the petitioner so as 
to enable her to seek divorce from her hus- 
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band. Hence we are constrained to hold, 
differing from the learned Civil Judge, that 
the petitioner-wife is entitled to divorce on the 
ground of mental torture and cruelty and that 
the learned Civil Judge was not justified in 
granting a decree for divorce in favour of 
the husband on the ground of alleged 
adultery on the part of his wife. 

16. In the result the appeal is allowed. 
The judgment and decree of the learned 
Civil Judge are set aside and the petition of 
the wife for a decree for divorce is hereby 
granted. On the peculiar circumstances of 
the case, there will be no order as to costs 
throughout. 

Appeal allowed. 
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Annappa Reddy, Appellant v. U. Krishna 
and another, Respondents. 

First Appeal No. 154 of 1973, D/- 16-4- 

982. 

(A) Hindu Law — Reunion of brothers 
after partition — Burden and nature of 
proof, 

There can be no impediment in some or 
all the brothers who have earlier become 
divided by a registered deed of partnership 
getting reunited and continuing as a copar- 
cenery. However, the burden of proving 
such reunion is heavily on the person plead- 
ing it. He must establish it by cogent, con- 
vincing and unimpeachable evidence that 
such members have the intention to alter 
their status and revert back to the status of 
coparcenery. Proof of mere ordinary joint 
ownership and enjoyment will not be suffi- 
cient to prove a reunion. In this case the 
brothers had become divided by a registered 
partition deed. Two of the brothers then 
carried on business jointly, acquired proper- 
ties in their joint names. They also lived 
under one roof with common mess. Some 
aspects of their subsequent conduct, however, 
militated against their reunion viz., that the 
sale deed recited that they had, from their 
savings equally advanced moneys, that they 
also acquired properties in their individual 
names, that the younger of them sold one 
such property independently of the other, 
that they individually received payments 
from the business debtors. Held, that the 
plaintiff had not proved community in estate 
and interest which was the quintessence of 
a coparcenery. AIR 1962 SC 287, AIR 1952 
SC 72 and 1968 (2) Mys LJ 266, Followed. 

(Paras 14, 16, 20 to 23 and 25) 


FZ/HZ/C777/82/TVN/LGC—H 


302 Kant Annappa Reddy 


(B) Civil P. C. (5 of 1968), O. 6, R. 17 — 
Relief of partition and separate pessession 
was initially based on acquisition of proper- 
tiee after reunion of the members (after 
partition) — Amendment basing the relief 
on acquisition of the properties ag tenants 
fn common amendment was allowed. 


The suit for partition and separate pos- 
session initially alleged that the plaintiff and 
the first defendant acquired the suit proper- 
ties after they reverted to their earlier status 
of a coparcenery by reuniting. The amend- 
ment sought based the relief on acquisition 
of the property by them as tenants-in-com- 
mon. Where being no change in the relief 
eisimed, the amendment was allowed. The 
Court, it was observed, should be liberal in 
granting the amendment for avoiding multi- 
plicity of proceedings and for doing sub- 
etantial justice between the parties. Parties 
should not be non-suited merely on the 
ground of delay. AIR 1980 SC 727, AIR 
1962 Mys 293, AIR 1932 Mad 603 and AIR 
1878 Cal 189, Followed. (Paras 27 to 29) 


Cases Referred: Chronological Paras 
AIR 1980 SC 727 27 
AIR 1978 Cal 189 27 
AIR 1969 Mys 293 27 
(1968) 2 Mys LI 266 19 
AIR 1962 SC 287 15 
AIR, 1952 SC 72 19 
AIR 1950 Cal 472 27 
AIR 1940 Nag 241 13 
AIR 1932 Mad 603 27 
AIR 1925 PC 49 15 


(1903) [LR 30 Cal 725 : 30 Ind App 130 
EO 13, 15 


M. Banga Rao, for Appellant; V. K. 
Varadachar (for No. 1) and S. Sheker Shetty 
for No. 2), for Respondents. 


SABHAHIT, J.:— This appeal by the 
first defendant is directed against the judg- 
ment and decree dated 26-3-1973 passed by 
the Second Addl. Civil Juge, Bangalore City 
in O. & No. 28 of 1969 on his file, decreeing 
the suit of the plaintiff as prayed for. 

2. The relevant plaint averments in brief 
are: One Ugrappa- Reddy was the propositus 
of the family. His wife was Muniyamma. 
He had five sons, namely, Lakshmiah Reddy, 
Munireddy, Yengappa Reddy, Anneppa 
Reddy and Krishna Reddy. Krishna Reddy 
is the plaintiff in the suit. Anneppa Reddy 
is the first defendant. 

3. It is the case of the plaintiff as also of 
the first defendant that there was a regular 
partition among the members of the family 
on 26-8-1963 as per Ext.P-1 a registered 
Partition Deed. Thereafter, it is the case of 
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the plaintiff that himself and defendant No. 1 
reunited and were living in union, carried on 
joint business, earned profits and acquired 
properties. Since disputes arose between - 
them in December 1967, he demanded of de- 
fendant No. 1 to give his half share in the 
schedule properties along with profits, 


4. When the suit was pending, defendant 
No. 1 sold half portion of the suit item 
No. 1 in favour of the second defendant and 
hence the second defendant was also added 
as a party. 

5. Defendant 1 contested the suit, He 
contended that there was no reunion after 
partition, between him and the plaintiff. They 
never lived after partition as members of a 
coparcenary. There was no intention on 
their part to bring about such a reunion. 
They acquired properties separately as also 
jointly. He also denied that they had com- 
mon business and contended that all the suit 
schedule properties were his self-acquired 
properties. The second defendant contended 
that he had purchased the property from the 
first defendant, on enquiry that it was the self- 
acquired property of defendant No. 1. The 
plaintiff filed a rejoinder reaffirming the 
plaint averments. 

6. The trial Court raised the following 
issues as arising from the pleadings :— 

(1) Whether the plaintiff proves that he 
and the defendant after the partition dated 
26-8-1963 reunited themselves and constituted 
the coparcenary and became members of the 
joint family ? ` 

(2) Whether the plaintiff proves that the 
suit properties are tbe coparcenary and joint 
family properties of himself and the defen- 
dant? 

(3) Whether the plaintiff proves that the 
suit properties were acquired with the aid of 
joint family nucleus available with the plain- 
tif and defendant which came to be blend- 
ed and merged in the joint family at the 
time of reunion? 

(4) Whether the plaintiff proves that the 
suit properties are the joint acquisitions of 
himself and defendant? 

(5) Whether the defendant proves that all 
the suit properties except R. S. No. 8/1 and 
8/3 of Vaddarapalya, are his self acquisition 
and separate properties? 

(5-A) Whether the second defendant 
entitled to any equities? 

(6) Whether the plaintiff proves that there 
are joint family debts and that they are 
binding on the defendant also; if yes, what 
order in respect of them? 

(7) To what share, the plaintiff and defen- 
dant are entitled? 
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(8) Is the plaintiff entitled to partition and 
possession ? 


(9) Is the plaintiff entitle to claim accounts 
of mesne profits before suit or the date of 
suit, if so, from what date and what 
amount ? 

(10) Is the suit bad for misjoinder of 
causes of action? 

(11) Is the court-fee paid proper and suffi- 
cient ? 

(12) What decree? 


7. During hearing, the plaintiff examined 
himself as P. W. and examined P. Ws. 1 to 5 
on his behalf. He also got marked Exhi- 
bits P-1 to P-28. As against that, the con- 
tending defendant No. 1 examined himself as 
DW. 10 and examined 9 other witnesses on 
behalf of defendants and got marked Exhi- 
bits D-1 to D-25. 


8. The trial Court, appreciating the evi- 
dence on record, answered all the material 
issues in favour of the plaintiff and in that 
view the trial Court decreed the suit of the 
plaintiff as prayed for, declaring the plain- 
tiffs half share in the suit schedule proper- 
ties. The trial Court, however, rejected the 
prayer for past mesne profits. The family 
debts except debt due to one Raja Venkata- 
rama Setty were held as not binding on the 
defendant. The amount realised by the 
plaintiff by sale of two lorries were directed 
to be subjected to partition. The second de- 
fendant was not granted any equity. The 
plaintiff was awarded his costs. Accordingly, 
a preliminary decree was drawn. Agegrieved 
by the said judgment and decree, the first 
defendant has instituted the above regular 
first appeal before this Court. 


9, The learned Advocate appearing for 
the appellant strenuously urged before us 
that the trial Court was not justified in 
coming to the conclusion that there was a 
reunion of plaintiff and defendant No. 1 as 
pleaded by the plaintiff. He submitted that 
the trial Court failed to appreciate the sub- 
sequent conduct of the parties. It clearly 
established that there was absolutely no in- 
tention of reunion on the part of the said 
brothers and they never treated the proper- 
ties that fell to their shares as coparcenary 
properties. He submitted that the oral and 
documentary evidence on record were not 
properly appreciated by the trial Court while 
arriving at the conclusion that there was re- 
union between the plaintiff and defendant 
No. 1. In that view, he submitted that there 
was no cause of action for the suit instituted 
on the footing that there was reunion be- 
tween the plaintiff and defendant No. 1. 
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10. As against that, the learned Advocate 
appearing for the contending respondent/ 
plaintiff argued supporting the judgment and 
decree of the trial Court. He further sub- 
mitted that he had filed an application. I. A. 
No. VI for amendment of the plaint, pro- 
viding for one more ground for the relief 
claimed, alternatively, on the footing that 
the suit schedule properties were acquired by 
the plaintiff and defendant No. 1 jointly as 
tenants in common and as such the plaintiff 
was entitled to half share in the suit sche- 
dule properties. 


11. The learned Counsel appearing for 
the appellant no doubt filed his objections to 
the said amendment application. He submit- 
ted that by allowing I. A. No. VI, cause of 
action in the suit would be changed and it 
would amount to a different suit altogether. 
He also submitted that there was inordinate 
delay in giving the application for amend- 
ment. Hence, he submitted that the said 
application should be rejected. 


12. The points, therefore, that arise for 
our consideration in this appeal are: 


(1) Whether the trial Court was justified 
in holding that there was reunion after parti- 
tion evidenced by Exhibit P-1, as averred in 
the plaint? 


(2) If not, whether the amendment sought 
should be allowed in the interests of justice 
and to avoid mulliplicity of litigation ? 

(3) What order? 


43. It is well settled that the coparceners 
after severance of status and partition can 
reunite, either all or some of them, and thus 
become reunited in estate and interest. In 
Balabux v. Rukhmabai ((1903) ILR 30 Cal 
725) (PC), it is held that a reunion in estate 
property so-called can only take place between 
persons who were parties to the original 
partition. The reunion thus can take place 
between persons who were parties to the 
original partition. It is true that the Com», 
mentators are not unanimous on the poini. 
According to the Mitakshara, Dayabhaga 
and Smriti Chadrika a member of a joint 
family once separated can reunite only with 
his father, brother or paternal uncle, but 
not with any other relation, as, for instance, 
paternal grandfather or paternal uncle’s son, 
though such relation was a party to the ori- 
ginal partition. According to the Vivada 
Chintamani (Mithila school) and the Mayu- 
kha, a person may reunite with any relation 
who was a party to the original partition 
Only males can reunite. (Nanuram vV, 
Radhabai, ILR (1942) Nag 24 equivalent to 
AIR 1940 Nag 241). 
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14, On the facts of the present case, 
there is no dispute that there was a partition 
among the members of the coparcenary as 
per Ext. P-1 dated 26-8-1963, a registered 
Partition Deed. It is further not in dispute 
that the plaintiff and defendant No. 1 are 
brothers and they are governed by the 
Mitakshara school. That being so, there is 
no impediment as such for reunion. But 
whether there has been a reunion is a ques- 
tion of fact and since it is so averred and 
pleaded by the plaintiff and relief is sought 
on that basis. It is obvious that the burden 
of proving the reunion rests heavily on the 
plaintiff. 


15. Supreme Court of India in the case 
Bhagwan Dayal v. Mst. Reoti Devi (AIR 
1962 SC 287) had an occasion to consider the 
aspect of reunion and the Supreme Court of 
India in para 22 of the judgment has ruled 
thus in that behalf :— 


“For the correct approach to this ques- 
tion, it would be convenient to quote at the 
outset the observations of the Judicial Com- 
mitlee in Palani Ammal v. Muthuvenkata- 
chala Moniagar (AIR 1925 PC 49 at p. 51). 


“It is also quite clear that if a joint Hindu 
family separates, the family or any mem- 
bers of it may agree to reunite as a joint 
Hindu family, but such a reuniting is for 
obvious reasons, which would apply in many 
cases under the law of the Mitakshara, of 
very rare occurrence, and when it happens 
it must be strictly proved as any other dis- 
puted fact is proved. The leading authority 
for that last proposition in Balabux Ladhu- 
ram v. Rukhmabai (1903-30 Ind App 130) 
(PC).” 


It is also well settled that to constitute a 
reunion there must be an intention of the 
parties to reunite in estate and interest. It 
is implicit in the concept of a reunion that 
there shall be an agreement between the 
parties to reunite in estate with an intention 
to revert to their former status of members 
of a joint Hindu family. Such an agree- 
ment need not be express, but may be im- 
plied from the conduct of the parties alleg- 
ed to have reunited. But the conduct must 
be of such an incontrovertible character 
that an agreement of reunion must be ne- 
cessarily implied therefrom. As the burden 
is heavy on a party asserting reunion, ambi- 
guous pieces of conduct equally consistent 
with a reunion or ordinary joint enjoyment 
cannot sustain a plea of reunion. The legal 
position has been neatly summarised in 
Mayne’s Hindu Law, llth Edn, thus at 
p. 569: As the presumption is in favour of 
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Union until a partition is made out, so after 
a partition the presumption would be against 
a reunion. To establish it, it is necessary 


to show, not only that the parties already 
divided, lived or traded together, but that 


they did so with the intention of thereby 
altering their status and of forming a joint 
estate with all its usual incidents. It requires 
very cogent evidence to satisfy the burden 
of establishing that by agreement between 
them, the divided members of a joint Hindu 
family have succeeded in so altering their 
status as to bring themselves within all the 
rights and obligations that follow from the 
fresh formation of a joint undivided Hindu 
FS satiny aa ee ae ar aii wists 


gseace¢ riae 


16. Thus, the Supreme Court .of India 
has emphasised that under Mitakshara, a 
reunion is of rare occurrence and that when 
it is pleaded by a party, he must establish 
it by cogent, convincing and unimpeachable 
evidence. In other words, it must be proved 
strictly. It is further cautioned by the 
Supreme Court of India that it is not enough 
if the erstwhile members of the undivided) 
family after partition live together or carry 
on business together. It must further estab- 
lish by convincing evidence that they had 
the intention to alter their status and revert 
back to the status of coparcenary. Ambigu- 
ous piece of conduct equally consistent with 
re-union or ordinary joint enjoyment cannot 
sustain the plea of reunion. Bearing these 
salutary principles of Jaw, laid down ex 
cathedra by the Supreme Court of India, we 
would presently proceed to appreciate the 
evidence on record in the matter of proof of 
reunion. 


17. The learned counsel appearing for the 
respondent no doubt canvassed before us 
the fact that after partition the plaintiff and 
defendant No. 1 lived together under the 
same roof, first. in the house in Rashtreeya 
Vidyalaya road and thereafter in the house 
constructed at Jayanagar. He invited our 
attention to Ext. P-28, the Ration Card, to 
show that they were living together. He 
further invited our attention to the fact that 
the brick business and the business in build- 
ing materials were carried on together and 
jointly by both the plaintiff and defendant 
No. 1. He also submitted that they were 
carrying on joint borrowing, joint purchase 
for the business. He also submiited that 
some documents which were taken in the 
name of defendant No. i, were produced 
by the plaintiff in the Court. The cumula- 
tive effect of all these pieces of evidence, he 
submitted, would lead to the irresistible cons 
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clusion: that there was reunion between the 
plaintiff and defendant No. 1. 


18. The learned counsel for the appellant, 
however, pressed into service the fact that 
the subsequent conduct of the parties did 
not establish the unity in estate and interest, 
as they did not conduct themselves after the 
partition as members of a coparcenary. He 
pressed on us that intention is the most im- 
portant factor in the matter of reunion and 
the evidence on record showing the conduct 
of the parties must satisfy the Court that 
they had intention to alter their position 
and get back to the status of coparcenary 
as before. He submitted that the evidence 
on the crucial point was lacking and the 
evidence on record militated against it. 


19. The Supreme Court of India in the 
case Bhagwati Prasad Sah v. Rameshwari 
Kuer (AIR 1952 SC 72) has ruled that the 
mere fact that separated coparceners choose 
to live together or act jointly for purpose of 
business or trade or in their dealings with 
properties, would not give them the status 
of coparceners under the Mitakshara Law 
unless there is further the intention to re- 
unite. Speaking on this aspect in para 7 of 
the judgment Mukherjea, J. who spoke for 
the Bench has observed, inter alia, thus: 


“Before we discuss the evidence on the 
record, we desire to point out that on the 
admitted facts of this case neither party has 
any presumption on his side either as re- 
gards jointness or separation of the family. 
The general principle undoubtedly is that a 
Hindu family is presumed to be joint unless 
the contrary is proved, but, as it is admitted 
here, that Imrit, one of the coparceners, did 
separate himself from the other members of 
the joint family and had his share in the 
joint property partitioned off for him, there 
is no presumption that the rest of the copar- 
ceners continued to be joint. There is no 
presumption on the plaintiff’s side too that 
because One member of the family separated 
himself, there has been separation with re- 
gard to all. It would be a question of fact 
to -be determined in each case upon the evi- 
dence relating to the intention of the parties 
whether there was a separation amongst the 
other coparceners or that they remained 
united. The burden would undoubtedly lie 
on the party who asserts the existence of a 


particular state of things on the basis of 
which he claims relief ............” 
It is further observed : 

“Except in the case of reunion, which is 


not set up in the present case, the mere faci 
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that separated coparceners choose to live 
together or not jointly for purposes of busi- 
ness or trade or in their dealings with pro- 
perties, would not give them the status of 
coparceners under the Mitakshara Law.” 


This Court in the case Easwarappa v. Shiva- 
lingappa (1968 (2) Mys LJ 266) speaking 
through Somnath Iyer, J. as he then was, 
has observed : 


“A reunion is established only when the 
divided coparceners intend to restore unity 
both in estate as well as in interest. The 
evidence to the effect that after partition, the 
parties were living together in the same 
house, cultivating the same or all the pro- 
perties together and were spending the in- 
come over common expenditure is insuff- 
cient to establish reunion.” 

In the said case also the brothers were liy- 
ing together, carrying on business together 
and cultivating the lands together, 

20. Thus, it is obvious that the distinct 
feature of reunion is not merely living 
together or carrying on trade or business 
together, but the intention to revert back to 
the status of coparcenary, the intention to 
bring about unity in estate and interests. It 
is well settled that the very hall mark of. 
coparcenary is unity of possession and com-! 
munity of interest. Coparceners are joint, 
in food, worship and estate. A person who, 
wants to prove reunion must necessarily, 
establish by cogent and reliable evidence 
that the intention of the members was to 
bring about such unity of interest in estate, 
We have, therefore, to consider whether 
such evidence is forthcoming on the facts of 
the present case, 


21. It is true that the evidence of subse- 
quent conduct is a relevant and reliable 
piece of evidence to establish such intention. 


22. The learned Counsel appearing for 
the appellant invited our attention to Exhi- 
bit P-19. Exhibit P-19 is a sale deed dated 
16-12-1964. Exhibit P-20 is an agreement of 
sale in regard to the said property entered in- 
to on 6-11-1964. It pertains to suit Item 
No. 1. Exhibit P-19 shows that the pro- 
perty was purchased in the names of the 
plaintiff and defendant No. 1. The property 
was purchased from Smt. Smitha Ben 
H. Patil. The learned Counsel for the ap- 
pellant pressed on us that if really it was 
the intention of the brothers to revert back 
to the status of coparceners, they would not 
have purchased the property jointly in their 
names. It is further stated in the sale deed 
that the brothers advanced funds equally, 
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from their earnings. That would clearly show 
that there was no intention in the brothers 
to revert back to the status of a coparcenary. 
As stated above unity of position and com- 
munity interest are the quintessence of a co- 
parcenary. Their conduct in purchasing the 
property under Exhibit P-19 militates against 
the theory that they had any intention of re- 
union. In the case of reunion it does not 
become merely joint acquisition, but united 
acquisition and the deed Exhibit P-19 belies 
such an intention. It may also be noted in 
this context that the date of Exhibit P-19 is 
16-12-1964 and the date of the partition is 
26-8-1963. If there was reunion immediately 
after the partition, it is not probable to ex- 
pect such a deed of sale immediately aftep 
partition. : 

23. It may also be seen that some pro- 
perties are acquired exclusively in the name 
of the first defendant, one of them being 
the property acquired under Exhibit D-4 dated 
23-9-1963. The sale is taken in the name 
of defendant No. 1 and there is no indica- 
tion whatsoever in the sale deed to show 
that the funds flowed from the reunited 
family. Similarly, the subsequent conduct 
further shows that these two brothers treated 
their properties as separate. Exhibits P-2 to 
P-11 would show that the Hundies were is- 
sued by both the brothers jointly and cheques 
mentioned in Ext, P-18 would reveal that 
these cheques were issued separately to the 
two brothers indicating thereby that they 
never revealed by their conduct, their inten- 
tion to realter their position after partition 
and to revert back to the status of 
coparcenary. 


24. It may further be mentioned that the 
plaintif by Ext. D-1 sold a lorry alone on 
11-3-1968, though he was younger to defen- 
dant No. 1, for Rs. 15,000/-. What again is 
not consistent with the theory of reunion. 
The trial Court has not considered these 
aspects and the correct position of law in 
that behalf. 

25. Whe learned counsel appearing for 
the respondent/plaintiff no doubt invited our 


' attention to certain sentences in the deposi- 
. lion of witnesses for the plaintiff to show 


that the brothers lived together under the 


_ysame roof. They held a common ration 
_{card and that they carried on business 


together. As we have already pointed out 
above, that conduct is not sufficient to reach 


‘ithe conclusion of reunion for which the in- 
{tention to revert back to the status of copar- 


cenary is the most essential factor. Since 
that is lacking and, in fact, not proved on 
the facts of this case, as discussed above, 
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we are not persuaded to agree with the find- 
ing of the trial Court that the plaintiff prov- 
ed reunion as alleged. We are constrained 
to hold that the evidence on record would 
clearly establish that reunion is not proved 
by the plaintiff. Hence, we set aside the 
finding of the trial Court under the issue 
and hold that the plaintiff has failed to 
establish reunion. 

26. It is in this context that we have to 
consider the application for amendment of 
the plaint given by the learned counsel for 
the respondent/plaintiff. By the proposed 
amendment, the plaintiff seeks relief on the 
footing of joint acquisition by the two 
brothers as tenants in common without re- 
sorting to the theory of reunion. The learn- 
ed counsel for the appellant no doubt sub- 
mitted that that would change the character 
of the suit, 

27. The relief sought for in the suit is 
for half share of the plaintiff in the suit 
schedule properties and that is sought to be 
done by the amendment is to add a new! 
ground for the relief. The relief being the 
game, in such circumstances it cannot be 
said that there is a change in the character 
of the suit. (Vide Bhimsingh v. Kansingh,! 
AIR 1980 SC 727; AIR 1969 Mys 293: AIRI 
1950 Cal 472; AIR 1932 Mad 603 and see 
also AIR 1978 Cal 189 (192)). 

28. It is a well established principle of 
law that Courts should be liberal in granting 
the amendment with a view to avoid multi- 
plicity of proceedings and to do substantial 
justice between the parties. That being so, 
We are satisfied that the proposed amend- 
ment is necessary and relevant to do sub- 
stantial justice between the parties and to 
avoid mulliplicity of litigation. 

29. Mere delay in giving an application 
for amendment does not defeat the amend- 
ment. It could be compensated by awarding 
costs. In the circumstances, we are per- 
suaded to allow I. A. No. VI, the applica- 
tion for amendment, on condition that the 
plaintiff shall pay Rs. 500/- to defendant 
No. 1 the present appellant, before the 
plaintiff is allowed to carry out the amend- 
ment to the plaint. 

30. When once the amendment is allow- 
ed, it is obvious that opportunity has to be 
given to file a counter to the amended plaint 
and additional issues arise for consideration 
and an opportunity should be given to 
adduce additional evidence to the parties if 
they so desire. That clearly entails remand 
of the case to the trial Court. 


31. In the result, the appeal is allowed. 
The judgment and decree of the trial Court 
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are set aside and the suit is remanded to 
trial Court with a direction that the plaintiff 
should be allowed to carry out the amend- 
ment within 15 days of the receipt of records 
by the trial Court on payment of Rs. 500/- 
towards costs to the first defendant in the 
suit. The trial Court shall then give oppor- 
tunity to the defendants to file their addi- 
tional written statement. On raising neces- 
sary issues, the trial Court should give fur- 
ther opportunity to the parties to lead addi- 
tional evidence, if they so desire and then 
proceed to dispose of the suit in accordance 
with law. Since the matter is old, the trial 
Court is directed to dispose of the suit pre- 
ferably within six months, on the receipt of 
records, 

Parties are directed to be present before 
the trial Court on 21-6-1982, to take further 
instructions. 

No costs of this appeal. 

Refund admissible Court-fee, 


Order accordingly. 





AIR 1982 KARNATAKA 307 
K. JAGANNATHA SHETTY AND P. A. 
` KULKARNI, JJ. 


Smt. Neelavva, Appellant v. Smt. 
avva and others, Respondents. 


First Appeal No. 5 of 1974, D/- 23-3-1982. 


(A) Hindu Succession Act (30 of 1956), 
S. 6, Expln. (1) — Devolution of interest of 
coparcener — Joint family consisting of M, 
his adoptive mother B and his wife N — 
In notional partition, M and B would have 
each 1/2 share — When M died, his half 
share will have to be divided equally be- 
tween B and N his widow — Thus N has 
only 3th share and B on the whole 3/4th 
share. (Para 9) 

(B) Hindu Law — Joint family — Self- 
acquired property — Property purchased by 
Hindu widow out of savings from income 
from joint family lands, whether her self- 
acquired . property. 


Bhim- 


Properties purchased by Hindu widow 
with savings from joint family lands prima 
facie should be regarded as her own self- 
acquisition unless the person claiming a 
share in them has pleaded and proved that 
the widow treated them as an accretion to 
joint family estate. AIR 1954 SC 601, Foll. 

(Paras 12, 13, 14) 
Cases Referred: Chronological Paras 
AIR 1954 SC 601 12 
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AIR 1925 PC 105 i 12 
AIR 1918 PC 156 12 


(1887) 14 Ind App 63:ILR 14 Cal 387 12 


K. S. Savanur, for Appellant; S. K. Kul- 
karni, for Respondent No. 1. 


KULKARNI, J.:— The appeal by the 
plaintiff is directed against the judgment and 
decree dated Aug. 6, 1973, made by tbe 
Additional Civil Judge, Bijapur, in O. S. 
No. 37 of 1967. 

2. The material facts leading to the ap- 
peal are as below :— 

One Jakkappa had two sons, Balappa and 
Shivappa. Balappa predeceased Shivappa 
who died on March 5, 1945. Shivappa had 
left behind him his widow Bhimavva, Defen- 
dant-1. She took Ningappa in adoption on 
June 15, 1955. The plaintiff Neelavva was 
married to Ningappa. But their married 
life ended in a disaster. In Sept., 1960, 
Ningappa disappeared once for all never to 
return. He has not been heard of since 
then. In 1967, the plaintiff Neelavva filed a 
suit claiming half share in the suit properties 
(which) were the joint family properties. 

3. Defendant-1 who is the mother of 
Ningappa and defendant-2 who is the father 
of defendant-1 together filed a written state- 
ment resisting the suit contending inter alia 
that S. Nos. 223, 225 and 408 did not belong 
to the plaintiff’s husband and thus she could 
not lay any claim to them. They also dis- 
puted the quantum of share claimed by the 
plaintiff. 

4, Defendants 3 to 5 were impleaded 
since they claimed to be in possession of 
some of the properties. 

5. The trial Court framed 
others, the following issues :-— 

“(2) Does plaintiff prove that the suit pro- 
perties belonged to her husband? 

(3) Does defendant No. 1 prove that the 
lands bearing S. Nos. 223, 225 and 407 and 
408 are her self-acquired properties ?” 

The trial Court recorded the evidence of 
the plaintiff and of her two witnesses and 
defendant-1 and of her two witnesses and 
marked Exhibits P-1 to P-53 and D-1 to 
D-26 and decreed the suit awarding ith 
share to the plaintiff in suit A and B Sche- 
dule properties holding that the three lands 
in question were also the joint family pro- 
perties. 

6. The plaintiff being aggrieved by the 
award of 4th share only has come up with 
this appeal. Defendant-1 being aggrieved by 
the latter finding of the trial Court has filed 
cross-objection. 

7. The principal point that arise for con- 
sideration is as follows :— 


wane ee 


amongst 


— 
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“What is the quantum of share to which 
the plaintiff is entitled to; and in respect of 
what properties ? 


8. It is undisputed that Ningappa had 
been adopted by defendant-1 Bhimavva in 
June, 1955. It is also undisputed that the 
plaintiff is the wife of the said Ningappa. 
It is taken for granted by both sides that as 
Ningappa was unheard of for more than 7 
years, he shall be deemed to be dead. 


§. Shri K. S. Savanur, learned counsel 
for the appellant, contended that the plain- 
tiff is entitled to half share, while, on the 
other hand, Shri S. K. Kulkarni for defen- 
dant-1 contended that the plaintiff is entitled 
to not more than ith share. It seems to us 
that the contention of Shri Kulkarni appears 
to be well founded and must be accepted as 
correct. In the notional partition that will 
have to be considered under Expln. (1) to 
Section 6 of the Hindu Succession Act, 
Ningappa would have half share and hbis 
adoptive mother Bhimavva would have half 
share. When Ningappa is deemed to be 
dead, his half share will have to be divided 
equally between Bhimavva and his own 
widow Neelavva. Half of that would come 
to 4th. The trial Court, therefore, was jus- 
tified in holding that the plaintiff Neelavva 
has only 4th share in the suit Schedule A 


and B properties and defendant-1 on the 


whole has 3/4th share. 


. 10. The next question is as to which are 
the properties in which a share has to be 
awarded to the plaintiff. There is no dispute 
that all the suit A and B Schedule properties 
except Revision S. Nos. 223, 225 and 408 
belong to the joint family and therefore the 
plaintiff is legitimately entitled to 4th share 
in them. 


11. The dispute is in regard to three 
lands, Revision S. Nos. 223, 225 and 408. 
At this stage, it is necessary to narrate the 
history pertaining to these three lands. They 
originally belonged to Shivappa and Balappa. 
They together sold these lands under Exhi- 
bit D-26 dated Sept. 30, 1940, for Rupees 
6,500/- in favour of one Lesappa Biradar. 
It was an outright sale. They were thus lost 
to the family. But on July 3, 1951, defen- 
dant-1 purchased them for the very same 
amount of Rs. 6,500/- under the sale deed 
Ext. D-25 from the original. purchaser 
Lesappa Biradar. Her case, however, was 
that, her father defendant-2 sold his own 
house some 4 or 5 months before under 
Ext. D-24 dated Dec. 29, 1950 for Rupees 
6,000/- to Shri Malappa Talikote and he 
paid that amount for purchasing the pro- 
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perties under Ext. D-25. The trial Court has 
disbelieved this story regarding the consid- 
eration paid by defendant-2. It has held 
that upon the death of Shivappa, Bhimavva 
came into possession of the vast area be- 
longing to the joint family which yielded 
more than sufficient income to purchase the 
properties in question. 


12. It is true that Bhimavva came into 
possession of about 96 acres of land. The 
evidence on record clearly indicates that 
these 96 acres were yielding considerable in- 
come. There was hardly any expense to be 
met by defendant-1 out of this income. 
Defendant-1 was the only soul to be main- 
tained out of that income till she adopted 
Ningappa in 1955. There is no doubt that 
Bhimavva was saving a good deal of income. 
But, even if the surplus income was utilised 
for purchasing the three lands in question 
under Ext. D-25, there is no law known to 
us that the said properties should be treated 
as joint family properties. The law bearing 
on the question is this :— 

In Sitaji v. Bijendra Narain Choudhary 
{AIR 1954 SC 601 at p. 605) the Supreme 
Court has observed thus: 


“It is admitted here that the widow purs 
chased them out of the savings made by her 
from the income of her husband’s estate but 
that does not necessarily make it an  accre- 
tion because a Hindu widow has an absolute 
right to the income and is not bound to 
save any of it for the reversioners. She can, 
if she so chooses, add it to the estate and 
augment it or she can, if she wants, keep it 
separate and deal with it as her own:— 
Venkatadri Appa Rao v. Parthasarathi Appa 
Rao (AIR 1925 PC 105 at pp. 108, 109). 
The question is one of intention:— Babu 
Sheo Lochun Singh v. Babu Shaeb Singh 
( (1887) 14 Ind App 63 (PC)). But the ques- 
tion is one of fact and must be decided as 
such :-— Raja of Ramand v. Sundara Pan- 
diyasami Tevar (AIR 1918 PC 156).” 

In view of the statement of law above 
stated, the conclusion reached by the trial 
Court that there was enough surplus income 
from the joint family properties and there- 
fore, the purchase made under Ext. D-25 
cannot be regarded as self-acquisition of 
Bhimavva, is not sound and cannot be ac- 
cepted. It is immaterial whether the income 
from the joint family properties was suff- 
cient or not or available for purchasing the 
properties by the widow. The widow has 
got unlimited power to spend all the income 
either for her own use or for purchasing 
any property. The fact that Bhimavva has 
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purchased the same properties which were 
once sold by Balappa and Shivappa does 
not make any difference in this position of 
law. She purchased the three lands under 
Exhibit D-25 and prima facie it should. be 
regarded as her own self-acquisition. 


13. If the plaintiff wants to claim a share 
in those properties, she has to prove that 
those properties were treated as an acquisi- 
tion or accretion to the estate of the joint 
family. There appears to be a lot of mis- 
conception in regard to this question of law. 
There is neither sufficient pleading nor there 
is a correct issue framed by the Court be- 
low. The relevant issue framed by the 
Court below was issue No. 3 which puts the 
entire burden upon Bhimavva to prove that 
the properties were her  self-acquired pro- 
perties. That is wholly wrong. So also it 
is wrong for the Court below to hold that 
the acquisitions shall be deemed to be the 
joint family properties on the ground that 
there were enough surplus income from the 
joint family estate. In view of the miscon- 
ception of law both by the parties and also 
by the Court, we have no other alternative 
but to direct the trial Court to reconsider 
that question. 


14. In order to make the question further 
clear, we direct the trial Court to frame an 
issue as follows :— 


“Whether Bhimavva intended that the 
lands Revision S. Nos. 223, 225 and 408 
should be an accretion to the joint family 
estate ?” 


If the trial Court determines this issue on 
the material produced by the parties and 
also on the material on record in favour of 
the plaintiff, then the plaintiff shall be allot- 
ted 4th share even in those three lands. If 
the issue is determined in the negative, it is 
_ needless to say that the suit in respect of 
those lands will have to be dismissed. 


15. In order to avoid further delay in 
giving a share to the plaintiff out of the un- 
disputed properties, we confirm the decree 
of the trial Court in regard to the suit pro- 
perties except the lands revision S. Nos, 223, 
225 and 408 and direct the trial Court to 
transmit the decree to the Deputy Commis- 
sioner for dividing those properties by metes 
and bounds and for putting the plaintiff in 
possession of her 43th share, 


16. The trial Court also shall proceed 
with the trial of the issue as suggested above 
by affording an opportunity to the parties 
to amend their pleadings if they so desire 
and also to produce additional evidence. 
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17. In the result, the appeal fails and is 
dismissed. The cross-objection to the ex- 
tent indicated above succeeds and is accord- 
ingly allowed. The matter pertaining to Re- 
vision S. Nos. 223, 225 and 408 is remitted 
to the Court below for disposal in the light 
of the observations made above. 


The parties to appear before the trial 
Court on May 26, 1982 to receive further 
order. 


18. In the circumstances, there will be 
no order as to costs in this appeal, 


19. It was brought to our notice that the 
plaintiff has been paid Rs. 1,500/- per year 
from the date of the suit up-to-date. It is 
needless to state that if such a payment has 
been made, it should be given deduction 
from the mesne profits payable to her. 


Order accordingly. 
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The Karnataka State Board of Wakfs, 
Appellant v. Mohamed Nazeer Ahmed and 
another, Respondents. 


First Appeal No. 116 of 1974 with Case 
Objections, D/- 4 and 22-3-1982. 


(A) Wakf Act (29 of 1954, S.3 @ and 
(a) — House given by Muslim for the use 
of all travellers irrespective of their religion 
and financial position — Dedication was not 
wakf, (Muslim Law — Wakf). 


Section 3 (1) defines ‘wakf’ as a permanent 
dedication by a person professing Islam of 
any movable or immovable property for 
any purpose recognised by the Muslim Law 
as pious, religious or charitable among the 
other specified dedications. Consistent with 
the above S. 3 (a) defines ‘beneficiary’ to 
mean ‘a person or object for whose benefit 
a wakf is created and includes religious, 
pious and charitable objects and any other 
objects of public utility sanctioned by the 
Muslim Law’. Under Muslim Law a wakf 
should have a religious motive and it should 
be only for the benefit of the Muslim com- 
munity. If it is secular, the charity should 
be to the poor alone. Therefore, where a 
property was dedicated for the use of all 
travellers irrespective of their caste, creed 
or religion and whether they were rich or 
poor, the dedication was not a ‘wakf’. AIR 
1963 SC 985, Foll. (Paras 10 and 12 to 15) 

(8B) Civil P. C. (5 of 1908), S. 9 — House 
dedicated to the use of travellers — Suit for 
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deleting it from the list of wakfs published 
` by Wakfs Board — Plaintiff and his ances- 
tors had been in possession and improved 
the property — Plaintiff, held, could main- 


tain the suit. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1963 SC 985 15 


A. M. Farooq, for Appellant; H. R. 
Venkatanarasaiah for M. R. Narayana 
Swamy and P. K. Padmanabhan (for No. 1) 
and K. P. Ashok Kumar, High Court Govt. 
Pleader (for No. 2), for Respondents. 


JAGANNATHA SHETTY, J.:— This ap- 
peal by the Karnataka State Board of Wakfs 
has been preferred against the judgment 
and decree dated March 20, 1974 made in 
O. S. No. 84 of 1966 by the Additional 
Civil Judge, Mysore. 


2. The facts in brief are these: 


The Board of Wakfs published in the 
Official Gazette dated Nov. 4, 1965 a list of 
Wakfs including the property “Fathimabi 
Trust” in Kalamma Temple Street, Mandi 
Mohalla, Mysore. Mohamed Nazeer 
Ahmed — the plaintiff — claiming that pro- 
perty as his personal property, instituted the 
suit out of which this appeal arises. The 
suit was for a decree to delete the said pro- 
perty from the list of Wakfs on the ground, 
among others, that it was not Wakf property; 
that the original owner did not dedicate it 
for charitable or religious purposes; and the 
Commissioner of Wakfs had no material 
whatsoever to include the property in the list 
of Wakfs. ` 


3. The Wakf Board while resisting the 
suit, contended inter alia, that the Commis- 
sioner of Wakfs, after making a proper en- 
quiry, made a report to the State Govern- 
ment that that property was dedicated by 
Fathimabi in her Will dated Sept. 17, 1872 
for the benefit of the travellers (Mussafirs) 
and for Khairat. The property consisted 
of a small building of 14 Ankanas with 
vacant space around it. In the said Will, 


Fathimabi had also directed his eldest son 
as to how he should administer the pro- 
perty. She constituted him as Mutawalli 


and after him his descendants. Accordingly, 
the property had been managed. It was 
also contended that the suit was barred by 
the principles of res judicata since the plain- 
tiffs predecessors-in-title were asserting in 
some previous litigations that the property 
was a Wakf property. 


4, Denying all the allegations of the 
Wakf Board, the plaintiff filed a detailed 
reply statement giving the particulars as to 
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how the property was dealt with by succes- 
sive owners and the improvements made by 
them. He also contended that there was no 
permanent dedication of the property for 
any purpose recognised by the Muslim Law 
as pious, religious and charitable, and the 
intention of Fathimabi as disclosed in her 
Will was only to create a family arrange- 
ment for better enjoyment of the property 
by her defendants. 


S. In the light of these contentions rais- 
ed in the pleadings, the Court below framed, 
among others, the issues as to the nature of 
the dedication made by Fathimabi, and the 
maintainability of the suit on res judicata, 
estoppel and locus standi of the plaintiff. 


6. The plaintiff in support of his case, 
has examined as many as 18 witnesses and 
produced a host of documents as against 
the two witnesses examined by the defen- 
dants. A certified copy of the Will of 
Fathimabi has been produced and marked 
as Ext. P-133 and its English version has 
been marked as Ext, D-4. It appears that 
the original Will could not be traced. 


7. The Court below after considering the 
entire material decreed the suit holding as 
follows :—— 


The property was dedicated for the use 
of the travellers in general, but not exclu- 
sively for the poor persons. There was no 
pious or charitable or religious purpose for 
which the property was dedicated. The 
document was not a Will, but it was in the 
nature of a precept given by Fathimabi to 
her descendants. Fathimabi did not divest 
herself of her rights in the property nor 
there was a permanent dedication. The 
benefit of the property cannot be confined 
to Muslims alone since it was thrown open 
to Muslims and non-Muslims alike. So it 
cannot be regarded as a Wakf under the 
Mohammadan Law. 


With regard to the directions found in the 
Will of Fathimabi, the Court below observ- 
ed that they were in the nature of sugges- 
tions to her son and they have no legal effect 
and not binding on him. It was found by 
the Court, that the property always stood 
in the individual names of the descendants 
of Fathimabi in the municipal records and 
there is no record to show that the property 
was Wakf property. The plaintiff's father 
had hypothecated the property in favour of 
Parasumram (P. W. 10) under a registered 
deed Ext. P-128. He got constructed four 
shops and after his death the plaintiff got 
constructed three shops and a house in the 
vacant space surrounding the property. 
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On the question of res judicata, the Court 
below observed that the statements made in 
the previous proceedings by the plaintiffs 
father would not bind the plaintiff or his 
descendants since those statements were made 
with an idea to resist the claims of the third 
parties and not with an intention to treat 
the property as a Wakf property. 

With regard to the rights of the plaintiff 
to maintain the suit, the Court finally ob- 
served : 


“It is sufficient in this case if the Court 
comes to the conclusion that the plaintiff is 
a person who has got some interest in the 
suit property. Hence, I have not attempted 
in this suit to find out as to what exactly is 
the right which the plaintiff has got in the 
suit property as against the other descen- 
dants of Fathimabi.” 


With these findings, the Court decreed the 
suit. . 


8. In this appeal, the principal question 
that arises for consideration is whether the 
dedication made by Fathimabi under Exhi- 
bit P-133 in respect of the suit property 
could be regarded as Wakf as defined under 
the Wakf Act, 1954. There is also an inci- 
dental question relating to the frame of the 
suit and the scope of the relief granted. 


9. Mr. Farooq for the appellant urged 
that the plaintiff did not seek any declara- 
tion regarding his title to the suit property 
and the relief asked for was only to delete 
the property from the list of Wakfs publish- 
ed in the Mysore Gazette and the Court be- 
low was, therefore, not justified in decreeing 
the suit, in the absence of a finding that the 
Commissioner of Wakfs did not hold a pro- 
per enquiry. 


10. There is hardly any substance in this 
contention urged for the appellant. It is 
true that the plaintiff did not ask for a 
declaration of title to the property, but the 
Court below understanding the contentions 
raised by the parties did frame an issue 
covering that question. The parties also 
knowing what the case pleaded by them was, 
have produced. evidence on that issue and 
the Court on considering that evidence has 
held that there was no Wakf created by 
Fathimabi. It is now too late to contend 
that that relief granted was beyond the scope 
jof the suit. 


11. The decision on the principal point 
urged for the appellant turns on the primary 
purpose for which the property was dedi- 
cated by Fathimabi under Ext. P-133. For 
immediate reference, the relevant portion of 
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that Will is extracted hereunder :— (This 
matter being in Kannada we regret that we 
have to omit it here as we have no facilities 
for printing Kannada —Ed.) 

The substance of the above recitals may 
be stated as follows :— 


“1, Phali i.e.. Yakheri tiled house of 14 
Ankanams and vacant site within these 
limits running north to south in the west out 
of (space) measuring 45 yards, east to west 
31 sq. yards north to south is directed by me 
to be a charity for the use of the residence 
of persons of other places, and for main- 


taining this charitable work I have appointed 
the eldest son Jamedar Mohammed Hayath 
with liberty to him to improve the charity, 
that is, by getting the shops and houses con- 
structed at his own cost in front of eastern 
and western portions of the site and deduct 
the cost of construction out of the rents 
derived therefrom and leave it gratis or 
leave the income also for Khairat and no 
other will have any right, title or interest or 
connection in respect of this property.” 

42. It will be observed from the above! 
recitals that the property was dedicated for 
the use of the travellers coming from out- 
side Mysore. The testator did not impose 
any restriction or condition as to caste, creed 
or religion of the travellers entifled to come 


and reside. The travellers may be Muslim 
or non-Muslims. They may be rich or in- 
digent 


13. The question is whether the dedica-] 
tion of this nature could be said to be al 
Wakf under the Wakf Act, 1954. Under the 
Mohammadan Law it is lawful for a Muslim 
to make a permanent dedication of any pro- 
perty, provided that it is in all respects in 
accordance with the provisions of the 
Mohamadan Law. The Mohammadan law 
recognises the dedication, the ultimate bene- 
fit of which is expressly or impliedly reserved 
for the proper or for any other purpose re- 
cognised by the Muslim law as religious, 
pious or charitable. It should be of a per- 
manent nature with an ultimate religious 
motive. Thabji in his commentary on Mus: 
lim Law, Fourth Edition, page 546, has given . 
some illustrations of the valid objects of 
Wakfs: One of the valid objects set out 
thereunder is for the use of travellers, but it 
should be applied to the poor excluding the 
rich among them. The same author at 
page 497 further states: 


“Wagf is perhaps the most prominent 
form that charity takes amongst Muslims. 
But it has sometimes been the cause of a 
misapprehension that every charitable dis- 
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position must be classed as a waqf. A gift 
being made with a religious or charitable in- 
tention does not make it the less a gift though 
it is then termed sadaqa and being brought 
under the class of gifts with a return, it is 
irrevocable. The Indian Trusts Act is ap- 
plicable to Muslims, but it does not affect a 
trust for a charitable object, whether created 
in the form of a waqf'or otherwise.” 


The following passage may also be noticed: 


“A waqf and a trust have of course many 
things in common, but they may be dis- 
tinguished in the following respects. (1) Waqf 
requires a religious motive; necessity for such 
motive is all but forgotten by the Indian 
Courts, in giving decisions upon waqf case. 
Whether it is possible to give effect to the 
law as laid down in the Texts and to the 
requirements of a religious motive, is a 
different question.” 

14. Relying upon these principles, Mr. 
Farooq for the appellant submitted that a 
property dedicated for the use of the travel- 
lers for their shelter becomes a valid Wakf 
since it is a charitable purpose recognised 
under the Mohammadan Law. But the 
learned counsel, in our opinion, has missed 
the crux of the matter. Under Muslim Law 
a wakf should have a religious motive and 
it should be only for the benefit of the Mus- 
lim community. If it is secular, the charity 
should be to the poor alone, 


15. We shall now examine the relevant 
provisions of the Wakf Act, 1954. Sec. 3 (a) 
defines beneficiary to mean “a person or 
object for whose benefit a wakf is created 
and includes religious, pious and charitable 
objects and any other objects of public 
utility sanctioned by the Muslim law”. 


Section 3 (1) defines “Wakf” to mean “the 
permanent dedication by a person professing 
Islam of any movable or immovable pro- 
perty for any purpose recognised by the 
Muslim law as pious, religious or charitable 
and includes.. ... 07 o 


The scope of these provisions came up for 
consideration before the Supreme Court in 
Zain Yar Jung v. Director of Endowments 
(AIR 1963 SC 985), in which Gajendragad- 
kar, J., (as he then was) observed at p. 988: 


“Consistently with this definition of “Wakf’, 
a beneficiary’ has been defined by S. 3 {a) 
meaning a person or object for whose benefit 
a wakf is created and it includes religious, 
pious and charitable objects and any other 
objects of public utility established for the 
benefit of the Muslim community. It is thus 
= clear that the purpose for which a wakf can 
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be created must be one which is recognised 
by Muslim law as pious, religious, or chari- 
table, and the objects of public utility which 
may constitute beneficiaries under the wakf 
must be objects for the benefit of the Mus- 
lim community.” . 


The learned Judge continued : 


“The muslim character of the wakf is also 
emphatically brought out by certain other 
provisions of the Act. The provision to Sec- 
tion 15 (1), for instance, requires that in 
exercising its powers under the Act in res- 
pect of any wakf, the Board shali act in 
conformity with the directions of the wakf, 
the purposes of the wakf and any usage or 
custom of the wakf sanctioned by the Mus- 
fim law. Similarly, Section 15 (2) (i) lays 
down that the Board has power to sanction 
leases of property for more than three years 
or mortgage or exchange properties accord- 
ing to the provisions of Muslim law. Sec- 
tion 21 requires that there shall be a Secre- 
tary to the Board who shall be a Muslim 
and he shali be appointed by the State Gov- 
ernment in consultation with the Board; and 
Section 13 provides that a person shall be 
disqualified for being appointed a Member 
of the Board if he is not a Muslim. There 
can, therefore, be no doubt that the wakfs 
with which the Act deals are trusts which 
are treated as wakfs under the definition of 
Section 3 (1) and as such, a trust which does 
not satisfy the tests prescribed by the said 
definition would be outside the Act. This 
position is not disputed.” 


The learned Judge after distinguishing a 
wakf from a public trust, observed at para- 
graph 13, page 989; 

“Having noticed this broad distinction be- 
tween the wakf and the secular trust of a 
public and religious character, it is necessary 
to add that under Muslim law, there is no 
prohibition against the creation of a trust 
of the latter kind. Usually, followers of 
Islam would naturally prefer to dedicate 
their property to the Almighty and create a 
wakf in the conventional Mohammedan 
sense. But that is not to say that the follower 
of Islam is precluded from creating a public, 
religious or charitable trust which does not 
conform to the conventional notion of a 
wakf and which purporis to create a public 
religious charity in “2 non-religious secular 
sense. This position is not in dispute.” 

Applying these statements of law to the 
facts of the present case, one cannot con- 
clude that Fathimabi had constituted a wakf 
under her Will Ext. P-133 since the property 
was dedicated for the use of all the travel- 
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„ters irrespective of the religion and position 
of persons. 


16. In the conclusion that we have reach- 
ed, it is necessary to consider the nature of 
the plaintiffs right in the suit property. It 
fs undisputed that the property is continually 
in his possession or under his predecessors- 
in-interest. ‘They have got constructed some 
shops and a house in the adjoining space. 
The plaintiff, therefore, has sufficient interest 
to maintain the suit. 


17. We, however, make it clear that we 
shall not be understood to have expressed 
any opinion in regard to the exact right, 
title and interest of the plaintiff in the suit 
property. 

18. In the result and for the reasons 
stated, the appeal fails and is dismissed. But 
in the circumstances, we make no order as 
to costs. 

Appeal dismissed. 


% 


x 
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V. S. MALIMATH AND 
A. K. LAXMESHWAR, JJ. 


B. M. Munner, Appellant v. The Return- 
ing Officer and The Tahsildar, Town Muni- 
cipal Council, Malur, Dist. Kolar and an- 
other, Respondents. 


Misc. First Appeal No. 361 of 1982, DJ- 
15-3-1982. 


Karnataka Municipalities Act (22 of 1964), 
Sections 27 and 25 — Election petition pend- 
ing before Tribunal — Order of Tribunal 
directing recounting of votes does not come 
within Section 25 — It is not appealable 
under Section 27. 


Any final order that is made by the Elec- 
tion Tribunal as contemplated by Sec. 25 is 
appealable under Section 27. Section 27 does 
not contemplate an appeal against any find- 
ing recorded by the ‘Tribunal during the 
pendency of an election petition. The order 
of the Tribunal directing recounting of votes 
during the pendency of the election petition 
on the finding that the election petitioner 
has made out a prima facie case justifying 
recounting of votes is not a final decision as 
contemplated by Section 25 and therefore an 
appeal against the order to the High Court 
under Section 27 is not maintainable. 

(Para’ 3) 

G. Gangi Reddy, for Appellant; M. S. 
Gopal, for Respondents. 


MALIMATH, J.:— The appellant has 
challenged the order of the Civil Judge at 
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K. G. F., passed in Elec. Misc. No. 2 of 1979 
dated 15-2-1982 under Section 25 of the 
Karnataka Municipalities Act, 1964 (herein- 
after referred to as the Act). 

2. Respondent 2 has presented the elec- 
tion petition challenging the election of the 
appellant to the Town Municipal Council of 
Malur. The learned Civil Judge has direct- 
ed by the order under appeal that the ballot 
papers of the constituency in question should 
be recounted in the presence of the parties 
and their counsel on any convenient day 
fixed with the consent of the parties and 
that suitable directions will be issued in due 
course. 

3. The first question for consideration is 
whether the present appeal is maintainable. 
Section 27 of the Act provides that an ap- 
peal lies from the order of the election tri- 
bunal under Section 25 to the High Court 
within a period of thirty days from the date 
of the order of the Tribunal excluding . the 
time requisite for obtaining a copy of the 
order. It is thus clear from S. 27 of the Act 
that an appeal to this Court lies from an 
order -of the election tribunal made under 
S. 25 of the Act. Sec. 21 of the Act provides 
for presentation of an election petition. Sec- 
tion 22 of the Act speaks of the relief that 
may be claimed by the petitioner in an elec- 
tion petition. It is clear from the same that 
the petitioner may claim (a) a declaration that 
the election of all or any of the returned 
candidates is void and (b) in additior thereto, 
a further declaration that he himself or any 
other candidate has been duly elected. These 
are the reliefs that the petitioner in an elec- 
tion petition can seek as provided under 
section 22 of the Act. Section 23 of the 
Act enumerates the grounds for declaring 
elections to be void. Section 24 of the Act 
prescribes the procedure to be followed by 
the election tribunal. The relevant section 
which needs particular attention is Sec. 25 
of the Act, which provides for decision of 
the election tribunal. It reads as follows: 

“25. Decision of the Election Tribunal— 
(1) At the conclusion of the trial of an elec- 
tion petition, the Election Tribunal shall 
make an order— 

(a) dismissing the election petition; or 

(b) declaring the election of all or any of 
the returned candidates to be void; or 

(c) declaring the election of all or any of 
the returned candidates to be void and the 


petitioner or any other candidate to have 
been duly elected. 


(2) If any person who has filed an Elec- 
tion Petition has in addition to calling in 


question the election of the returned candi- 
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| date, claimed declaraton that he himself or 
any other candidate has been duly elected 
and the Election Tribunal is of opinion— 


(a) that in fact the petitioner or such other 
candidate received a majority of the valid 
votes, or 


(b) that, but for the votes obtained by the 
returned candidate by corrupt or illegal 
practices the petitioner or such other candi- 
date would have obtained a majority of the 
valid votes, the Tribunal shall after declaring 
the election of the returned candidate to be 
void, declare the petitioner or such other 
candidate, as the case may be, to have been 
duly elected.” 


Section 26 of the Act provides that when 
there is equality of votes the Tribunal may 
decide by taking lot. It is clear from the pro- 
visions adverted to above that the final 
orders that may be made by the Election 
Tribunal are all enumerated in Section 25 of 
the Act. Any final order that is made as 
contemplated by Section 25 of the Act is 
clearly appealable under Section 27 of the 
Act. Section 27 does not contemplate an 
appeal against any findihg that may be re- 
corded by the Tribunal during the pendency 
of an election petition. The clear effect of 
the finding which has been described by the 
Election Tribunal as the order is that it has 
taken a decision to the effect that the elec- 
tion petitioner has made out a prima facie 
case justifying recounting of the votes. In 
other words, the Tribunal has recorded a 
finding on one of the several issues that 
arise for consideration in the election peti- 
tion to the effect that a case has been made 
out for purpose of recounting of the ballot 
papers. In our opinion this finding cannot 
be considered to be an order contemplated 
under Section 25 of the Act, This is not an 
order falling within Section 25 (1) (a) of the 
Act and it is nobody’s case that the order 
falls under that clause. It is impossible to 
say that the order falls within Section 25 (1) 
(b) of the Act, because the Election Tri- 
bunal has not declared the election of all or 
any of the returned candidates to be void. 
This order also does not fall within the 
scope of Section 25 (1) (c) because the Tri- 
bunal, has not, after declaring the election 
of all or any of the returned candidate to be 
void, declared that the election petitioner or 
any other candidate has been duly elected. 
As the Tribunal has not rendered a final de- 
cision as contemplated by Section 25 of the 
Act and the election petition is still pending 
before the Election Tribunal, this appeal is 
not maintainable against the finding record- 
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ed by the Tribunal to tbe effect that the 
election petitioner has made out a prima facie 
case requiring recounting of the ballot 
papers. The order under appeal cannot be 
regarded as one falling within the scope of 
Section 25 of the Act, and therefore, the pre- 
sent appeal is not maintainable. As already 
stated, what is challenged is one of the find- 
ings given by the Election Tribunal during 
the pendency of the election petition. The 
final decision of the election petition is yet 
to be rendered. If, as a result of the re- 
counting of the votes, the appellant gets 
more number of votes, the election petition 
itself may be dismissed in which case, the ap- 
pellant may not have any occasion to chal- 
lenge the order or the finding of the Tri- 
bunal. If, however, the result of the re- 
counting goes against the appellant and he 
challenges the final order of the Tribunal 
made under Section 25 of the Act, the ap- 
pellant would be entitled, in such an vappeal 
to challenge the correctness of the finding re- 
corded by the Tribunal under appeal. 


4. With these observations, we reject the 
appeal as not maintainable, 
Appeal rejected. 
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D. Ramanatha Gupta, Appellant v. S. 
Razaack, Respondent. 


Second Appeal No. 183 of 1974, D- 16-2- 
1982. 


(A) Easements Act (5 of 1882), S. 15 — 
Right of easement by prescription — Right 
cannot become absolute unless it has been 
contested in a suit. 


The right of easement by prescription can- 
not become absolute unless the right has 
been contested in a suit. Thus, a suit for 
mere injunction is not maintainable when the 
suit is based on alleged prescriptive right 
without a prayer for declaration that the 
plaintiff acquired such prescriptive right. 
AIR 1916 Mad 1001 (2) and AIR 1929 Cal 
542, Rel. on. (Paras 9, 11) 


(B) Evidence Act (1 of 1872), S. 90 — Pre- 
sumption regarding signature, execution and 
attestation — Court has discretion to raise 
or not to raise presumption. AIR 1935 Oudh 
482, Rel. on (Para 11-A) 


(C) Evidence Act (1 of 1872), S. 90 — Pre- 
sumption regarding signature — Document 
coming from proper custody and held to be 
ancient document — Presumption that signa- 
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ture is of person mentioned in document 
may be raised. (Para 13) 

(D) Easements Act (5 of 1882), S. 15 — 
Prescriptive right with regard to flow of light 
and air — Mere diminution of air and light 
would not give plaintiff cause of action to 
sue for injunction — It should amount to 
actionable nuisance. AIR 1970 Mys 76, Foll. 


(Para 15) 
Cases Referred: Chronological Paras 
AIR 1970 Mys 76 15 
AIR 1935 Oudh 482 11-A 
AIR 1931 Cal 596 12 
AIR 1929 Cal 542 10 
AIR 1916 Mad 1001 (2) 9 


(1912) 17 Ind Cas 22 : 10 All LJ 227 9 
(1908) 1 Ch 167 : 98 LT 478: 77 LJ Ch 

154, Hyman v. Van Den Bergh 9 
(1880) 7 Ind App 240 : ILR 6 Cal 394 a 


S. Javali for M. V. Balasubramanyam. for 
Appellant; S. Shankarnarayan for R. Nara- 
yanappa, for Respondent, 


JUDGMENT :— This appeal by the de- 
fendant is directed against the judgment and 
decree dated 19-2-1973 passed by the Second 
Addl. Civil Judge, Bangalore in R. A. 
No. 35/70, on his file, allowing the appeal of 
the plaintif on reversing the judgment and 
decree dated 31-3-1970 passed by the Second 
Addi. First Munsiff, Bangalore in O. $. 
No. 489/64 on his file, dismissing the suit of 
the plaintiff for injunction. 


2. It is the case of the plaintiff that he is 
the owner of the premises known as Ali 
Buildings bearing No. 840, Old Taluk 
Cutcherry Road, Nagarthpet and 112 
Chowdeswari Temple Street, and defendant 
is the owner of the premises adjoining his 
premises bearing Nos. 113 and 114, Old 
Taluk Cutcherry Road. There are two win- 
dows of the size of 36” X 56” on the up- 
stairs of the plaintiffs building through which 
the light and air passes to the property of 
the plaintiff. These windows and ventilators 
have been according to the plaintiff in exist- 
ence for over 50 years and the plaintiff has 
been in enjoyment of the light and air 
coming through them and it is undisturbed 
during all this period: Thus the plaintiff has 
acquired easementary right to the light and 
air through the windows and ventilators 
having enjoyed the same in his own right 
undisturbed for a period of 50 years. The 
defendant some time ago demolished the 
structure in Nos. 113 and 114 Chowdeswary 
Temple Street, and is now putting up a new 
storied building. If the defendant were to 
put up a two storied building, the windows 
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and ventilators would be completely shut up 
and there will be no air and light and there 
will be no passage through which the air and 
light pass to the property of the plaintiff. 
Hence, he averred that the defendant is not 
entitled to obstruct the air and light coming 
through the windows. Therefore, the plain- 
tiff sought to restrain the defendant by 
means of an injunction from blocking the 
windows and ventilators. Hence, he in- 
stituted the suit for permanent injunction 
against the defendant with a prayer for 
issuance of an injunction permanently, pro- 
hibiting the defendant from shutting out the 
windows and ventilators situated in the plain- 
tiffs property and for costs, 


3. The suit was resisted by the defendant. 
He contended that the plaintiff did not ac- 
quire any easement by prescription for the 
alleged flow of light and air through the win- 
dows and ventilators. He specifically pleaded 
that the predecessors-in-title of the plain- 
tiff executed an agreement on 5-9-1921! to the 
predecessors-in-title of the defendant under- 


taking not to obstruct the raising of the 


building by constructing the floors. Hence 
he submitted that the suit for injunction was 
not maintainable. 


4. The trial Court raised the following 
issues as arising from the pleadings. 

(1) Whether the plaintiff has acquired pre- 
scriptive right to enjoy light and air thro’ 
the windows and ventilators in question? 


or 


(2) Whether the predecessor in title of 
plaintiff has executed the agreement dated 
5-9-1921 and if yes whether plaintiff has not 
enjoyed light and air as a matter of right? 

(3) Whether plaintiff is entitled to the in- 
junction prayed for? 

(4) To what reliefs are the parties entitled ? 


5. The trial Court, appreciating the evi- 
dence on record, held that the plaintiff has 
not acquired the easement alleged by pre- 
scription in view of the fact that the pre- 
decessors-in-title of the plaintiff have execut- 
ed agreements as per Exts. D-3 and D-4 
dated 5-9-1921 not to obstruct the predeces- 
sors-in-litle of the defendant from raising 
their building by putting up upstairs. In 
that view, he dismissed the suit as not 
tenable. Aggrieved by the said judgment 
and decree the plaintiff went up in appeal 
before the learned Civil Judge, Bangalore, 
in R. A. No. 35 of 1970 on his file and the 
Second Addl. Civil Judge, who heard the 
appeal, raised the following points as arising 
for his consideration in the appeal. 
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(1) Whether the plaintiff has established 
fhe prescriptive right to the user of light and 
air through the windows and ventilators? 


(2) Whether such a right should be nega- 
fived in the light of Exts. D-3 and D-4 
agreements ? 

(3) Whether they have been properly ad- 
mitted in evidence ? 


6. Reassessing the evidence on record, in 
the light of the arguments addressed before 
him, the learned Civil Judge held that the 
plaintiff did acquire prescriptive right for air 
and light. He further held that Exts. D-3 
and D-4 were not properly proved and that 
they were not legally admitted into evidence 
and in that view he allowed the appeal, re- 
versing the judgment and decree of the trial 
Court and decreed the suit of the plaintiff 
for permanent injunction. Aggrieved by the 
said judgment and decree, the defendant has 
come up with the above second appeal before 
this Court, 

7. The learned Advocate appearing for 
the appellant-defendant strenuously urged 


before me that the Courts below failed to- 


notice that the suit itself was not maintain- 
able as it was a mere suit for permanent in- 
junction without any prayer for declaration 
that plaintiff acquired prescriptive right to 
the inflow of air and light through the win- 
dows and ventilators. He further submitted 
that the learned Civil Judge legally erred in 
thinking that the plaintiff enjoyed the inflow 
of light and air as of right even when it was 
specifically brought to his notice that the 
plaintiff enjoyed the air and light by virtue 
of agreements contained in Exst. D-3 and 
D-4. He further submitted that ‘the learned 
Civil Judge wrongly held that Exts. D-3 and 
D-4 were not properly proved and in that 
view he submitted that the judgment and 
decree of the first appellate Court should be 
set aside and those of the learned Munsiff 
should be sustained and restored and the suit 
of the plaintiff should be dismissed. As 
against that, the learned Counsel appearing 
for the respondent-plaintiff argued supporting 
the judgment and decree of the learned Civil 
Judge. 

8. The poinis, therefore, that arise for my 
consideration in this appeal are; 


{1) Whether the suit for mere injunction 
is maintainable when the same is based on 
the alleged prescriptive right, without a 
prayer for declaration that the plaintiff ac- 
quired such prescriptive right? 

(2) Whether the learned Civil Judge was 
justified in thinking that Exts. D-3 and D-4 
Were not proved? 
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(3) Whether the learned Civil Judge was 
justified in holding that the plaintiff estab- 
lished the alleged prescriptive right? 

9. Point No. 1: 


An easement can be acquired by three 
known modes: (1) by express or implied 
grant, (2) by user as of right for the statu- 
tory period of 20 years under the Easements 
Act, i.e, by prescription and (3) by im- 
memorial user based upon the fiction of a 
lost grant. For the second mode of acquisi- 
tion of easement under the Easements Act, 
it is necessary that the required period of 20 
years or over must end within 2 years next 
before the institution of suit wherein the 
claim to the easement is contested. This 
necessarily implies that the right of easement 
by prescription. under the Act cannot become 
absolute unless the right has been contested 
in a suit, 

In Muthu Goundan v. Anantha Goundan 
(AIR 1916 Mad 1001 (2) : 31 Ind Cas 528), - 
a Division Bench of tbe Madras High Court 
had occasion to consider this aspect. His 
Lordship Justice Sadasiva -Aiyar, speaking 
on this aspect has observed: 


“The question when what might be called 
an easement by statutory prescription is 
claimed by the plaintiff, is whether under 
Section 15 of the Easements Act, the pre- 
Scriptive right by enjoyment for 20 years has 
been acquired by the plaintiff. As pointed 
out by Chamier, J. in Sultan Ahmed v. 
Waliullah (1912-17 Ind Cas 22:10 All LJ 
227). “The fifth paragraph of Section 15 of 
the Easements Act seems to render it ‘im- 
possible to acquire a statutory prescriptive 
title to an easement unless and until the 
claim thereto has been contested in a suit.” 
See also Rajrup Koer v. Abdul Hussain 
(1880) 7 Ind App 240 (249) (PC) and the 
judgment of Lord Macnaghten in Hyman v. 
Van Den Bergh (1908-1 Ch 167) construing 
similar provisions of the English Prescription 
Act. As Peacock says in his book on Ease- 
ments at page 435, “the right is created upon. 
the bringing of the first action in which, by 
reason of the claim having been brought into 
question, it becomes necessary for the person 
claiming such right to possess it for the pur~ 
pose of his action or defence.” 


19. In Siti Kantapal v. Radha Gobinda 
Sen (AIR 1929 Cal 542). A Division Bench 
of the Calcutta High Court has further made 
the proposition lucid. In the course of the 
ee this is what the High Court has 
ruled : 


vit has been authoritatively held that a 
tile to easement is not complete merely 
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upon the effluxion of the period mentioned 
in the Statute viz., 20 years and that however 
long the period of actual enjoyment may be, 
no absolute or indefeasible right can be ac- 
quired until the right is brought in question 
in some suit, and until it is so brought in 
question, the right is inchoate only and in 
order to establish it when brought in ques- 
tion, the enjoyment relied on, must be an 
enjoyment for 20 years up to within 2 years 
of the institution of the suit.” 


11. It is, therefore, necessary that in a 
suit for injunction based on a prescriptive 
easement right, the plaintiff should seek for a 
declaration from the Court that be has so 
acquired the prescriptive right of easement. 
In the present suit, however, the plaintiff has 
not sought for declaration that he has ac- 
quired prescriptive right of easement with 
regard to the inflow of air and light through 
the windows and ventilators. Without more, 
therefore, the suit is liable to be dismissed. 
The Courts below have obviously missed this 
legal aspect. 

11-A. Point No. 2: 

The learned Civil Judge has come to the 
conclusion that Exts. D-3 and D-4 are not 
duly proved. The learned Munsiff has in- 
voked the provision in Section 90 of the Evi- 
dence Act as the documents were dated 5-9- 
1921 and they were more than 30 years old 
when they came up for consideration before 
the Court — the suit is of the year 1964. 
Section 90 of the Evidence Act reads: 


“Where any document, purporting or 
proved to be thirty years old, is produced 
from any custody which the Court in the 
particular case considers proper, the Court 
may presume that the signature and every 
other part of such document, which purports 
to be in the handwriting of any particular 
person, is in that person’s handwriting, and, 
in the case of a document executed or at- 
tested, that it was duly executed and attest- 
ed by the persons by whom it purports to 
be executed and attested. 


Explanation. Documents are said to be 
in proper custody if they are in the place in 
which, and under the care of the person 
with whom, they would naturally be; but no 
custody is improper if it is proved to have 
had a legitimate origin, or if the circum- 
stances of the particular case are such as to 
render such an origin probable.” 

In the instant case, the custody is proper 
custody because the defendant has purchased 
the property. The learned Civil Judge ap- 


- pears to think that the signature of the ex- 


D. Ramanatha v. S. Razaack 


Kant. 317 


ecutants are not properly put on these docu- 
ments. But, the presumption says that it 
shall be presumed that the handwriting of 
any particular person is in that person’s hand- 
writing; and the signature seen on the docu- 
ments is of the person mentioned in the 
document. It is needless for me to explain 
that the necessity for enacting the presump- 
tion arose because in the case of ancient 
documents, it would be difficult to secure 
proper evidence, not only on account of 
failure of memory but also because men are 
not immortal. With the passage of time men 
are likely to die and evidence is likely to 
disappear. It is for that purpose that a pre- 
sumption is provided for. At the same time, 
it is necessary to sound a note of caution 
that Section 90 of the Evidence Act is not 
mandatory. It gives discretion to the Court 
fo raise the presumption or not to raise the 
presumption. But the discretion should be 
used judicially and when the trial Court has 
used the discretion in a judicial manner, the 
appellate Court should be slow in interfer- 
ing with the discretion so used in all cases 
of exercise of judicial discretion by the trial 
Court. (vide Radha Kishun v. Basdeolal, 
AIR 1935 Oudh 482). 

12. In the instant case, the learned Civil 
Judge, as stated above, appears to think that 
presumption should not be raised because 
the signature is not properly put on the docu- 
ments. The trial Court has rightly pointed 
out that the signature may be any mark or 
any writing and that it need not necessarly 
be the writing of the name of the executant. 
In Shailendranath Mitra v. Girijabhushan 
Mukherji (AIR 1931 Cal 596) it is laid down 
by a Division Bench of the Calcutta High 
Court thus: 

“According to the general policy of law 
“signature” includes a mark; a mark being a 
sort of symbolic writing.” 


In- the instant case since the building 
was owned at the time by the firm, they have 
put the signature by writing the Firm’s name. 
There is nothing illegal or wrong about it. 


13. It is no doubt true that a witness ex- 
amined as D. W. 2 deposed that two persons 
put their signatures. Much cannot be made 
of this discrepancy because, as stated above, 
human memory is likely to fail in the case of 
execution of ancient documents. When once 
it is held by the Court that the document has 
come from proper custody and the docu- 
ment is an ancient document, the presump- 
tion under Section 90 of the Evidence Act 
may be raised holding that the signature is 
of the person mentioned in the document. 
All the came, D. W. 2 has identified the per- 
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sons who have executed the documents Exhi- 
bits D-3 and D-4. Moreover, the documents 
find support in the recital of Ext. P-2, title 
deed of the plaintiff himself. Ext. P-2 is a 
Certified Copy of the original Sale Deed in 
favour of the present plaintiffs father. It 
states, inter alia, thus: 


_ “This Deed of Sale executed this Sixteenth 
day of February One thousand nine hundred 
and twenty one (1) A. M. Hajee Oosman 
Sait (2) A. M. Hajee Abdul Wahid Sait two 
undivided cutchee Memon brothers sons of 
the late Ali Mohamed Sait residing in Ebra- 
him Sahib Street, Civil and Military Station, 
Bangalore and till lately doing business in 
Avenue Road, Bangalore City under the 
name and style of Messrs. Ali Mohamed 
Hajee Jan Mohamed and Sons.” 


That is also the description to be found in 
Exts. D-3 and D-4. Therefore, there was 
no basis for the learned Civil Judge to doubt 
the varacity or genuineness of Exts. D-3 and 
D-4. The trial Court after considering the 
aspect in detail has rightly held that the 
documents are genuine and that they have 
come from proper custody and that there- 
fore presumption has to be raised under 
Section 90 of the Evidence Act. There was 
no tenable ground for the first appellate 
Court to interfere with the discretion so 
used by the trial Court. Hence, I have no 
hesitation to set aside the finding of the first 
appellate Court and sustain and restore the 
finding of the trial Court in that behalf, that 
Exts. D-3 and D-4 are properly proved and 
admitted into evidence. 

14. Point No. 3:— 


That being so, the next question that arises 
for my consideration is: Whether in view of 
the agreements, it could be said that the 
plaintiff has acquired a prescriptive right at 
all, with regard to the inflow of light and air 
through the windows and ventilators. Ex- 
planation I to Section 15 of the Easements 
Act reads :— 

“Nothing is an enjoyment within the 
meaning of this section when it has been 
had in pursuance of an agreement with the 
owner or occupier of the property over which 
the right is claimed, and it is apparent from 
the agreement that such right has not been 
granted as an easement, or, if granied as an 
easement, that it has been granted for a limi- 
ted period, or subject to a condition on the 
fulfilment of which it is to cease.” 

In the instant case by reading Exts. D-3 and 
D-4 it is obvious that the agreements came 
into existence before opening the windows 
and ventilators on the specific assurance that 


D. Ramanatha v. S. Razaack 


A.I. R. 


they would not obstruct the construction of 
the first floor by the predecessors-in-title of 
the defendant on their building. Obviously 
since the buildings were adjacent there was a 
dispute between the predecessors-in-title of 
the plaintiff and defendant with regard to 
the opening of the windows in the first floor 
by the predecessors-in-title of the plaintiff. It 
is in that connection and in order to resolve 
the dispute that the predecessors-in-title of 
the plaintiff agreed that they would not ob- 
struct the predecessors-in-title of the defen- 
dant to put up the first floor in case they 
wanted to do so. Therefore, the enjoyment 
of the light and air through the windows 
and the ventilators is obviously conditional 
that the enjoyment should cease if the de- 
fendant puts up the first floor to his build- 
ing. That being so, it is obvious, that the 
tight cannot be claimed as an easement at 
all to be perfected by prescription. It is not 
enjoyed as of right. It is enjoyed by the 
permission and on condition. Hence, the 
learned Civil Judge is in manifest error in 
thinking that the plaintiff has acquired the 
tight by prescription with regard to the in- 
flow of the light and air, ignoring the 
Significance of the agreements Exts. D-3 and 
D-4. The learned Munsiff was perfectly 
justified in holding that a prescriptive right 
could not be acquired on the facts of the 
case in view of the agreement contained in 
Exts. D-3 and D-4, 


15. Ii may also be mentioned in passing] 
that Sections 15, 28, 33 and 35 of the Ease- 
ments Act should be read together in ‘the 
matter of prescriptive right with regard to 
the flow of the light and air. Mere diminu- 
tion of air and light would not give the 
plaintiff a cause of action to sue for injunc-i 
tion. It should be substantial interference 
with the normal enjoyment of light and air 
so as to disturb the usual mode of life of the 
inhabitants of the building. In other words, 
it should amount to an actionable nuisance, 
(Vide Ligory Minezes v. J. C. Lobo, AIR 
1970 Mys 76). Such a case is not even made 
out in the plaint, 





16. In the result, therefore, the appeal is 
allowed. The judgment and decree of the 
first appellate Court are set aside and the 
judgment and decree of the trial Court is 
sustained and restored and the suit of the 
plaintiff for injunction is hereby dismissed. 
No costs of this appeal. 

Appeal allowed. 
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AIR 1982 KARNATAKA 319 
N. D. VENKATESH, J. 
Venkatesha Prabhu and others, Petitioners 
v. K. Thejappa Shetty, Respondent. 
Civil Revn. Petns. Nos. 2696, 3063 and 
3064 of 1980, D/- 1-2-1982.* 


Karnataka Rent Controt Rules (196), 
Rr. 14 and 35 — Consolidation of proceed- 
ings — Courts constituted under Act have 
power fo consolidate proceedings though 
they cannot invoke inherent powers under 
Section 151, Civil P. C. (Civil P. C. (5 of 
1908), S. 151). 

Rr. 14 and 35 taken together provide that 
in matters relating to procedure, if there is 
no specific provision, the- Courts are to” be 
guided, as far as possible, by the provisions 
contained in the Civil P. C. It is also true 
that what is provided in the Rules relates 
only to the procedure to be followed by the 
Courts and not to its power. Section 151 of 
the Code, which recognises the inherent 
powers of the Civil Courts, cannot be invok- 
ed by the Court. (Constituted under the Act). 

(Paras 7, 8) 

As is well known where a statute confers 
a jurisdiction on a Court or tribunal it also 
impliedly grants the power of doing all such 
acts or employing such means as are found 
necessary while administering the Act or in 
deciding cases arising under the Act. Though 
the Court, constituted under the Act (Karna- 
taka Rent Control Act, 1961), is a Court 
of limited jurisdiction it cannot be said that 
ihat Court is completely hide-bound. under 
all circumstances, in the matter of trial of 
applications coming up before it, by the rules 
of procedure prescribed and cannot act even 
in such minor details like consolidation of 
proceedings pending before it. Such a re- 
stricted approach, as to the powers of the 
Court constituted under the Act, will, in- 
stead of advancing the cause of justice, 
hamper it. Though we may not concede to 
them (the Courts constituted under the Act) 
the amplitude of the inherent powers 
envisaged under Section 151 of the Code, 
such a power, on a limited scale, is required 
to be conceded to this authority. Such 
limited power has to be exercised by this 
authority when rules are silent and do not 
provide for a contingency of this type arising 
in a case. AIR 1962 SC 527 and AIR 1963 
Bom 233 and AIR 1967 Mad 464, Rel. on; 
AIR 1975 SC 149, Disting. (Paras 9, 10) 


* Against order of Pri. Munsiff Mangalore 
D. K., D/- 19-8-1980. 
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Suits or proceedings may be consolidated 
for a variety of reasons. Even, suo motu, 
in appropriate cases the Court or the tri- 
bunal may direct clubbing of proceedings 
provided it is necessary in the ends of jus- 
tice and to avoid multiplicity and duplica- 
tion in the matter of recording of evidence. 
This is resorted to where the subject-matter 
in issue in more than one suit or proceeding 
is similar or identical, and where the con- 
testing parties or at least some of them are 
common. But, if in a given case the Court 
is made aware that by such consolidation 
any party suffers or prejudice would be 
caused to any of the parties, the Court will 
not compel the parties to have a common 
trial. All this depends on the facts of each 
case. Held, on facts, that the direction of 
the trial Court that the proceedings be 
clubbed and tried together was proper, 


(Paras 12, 14) 


Cases Referred : Chronological Paras 
AIR 1975 SC 149 : 1975 Cri LJ 236 11 
AIR 1967 Mad 464 1i 
AIR 1963 Bom 233 II 
AIR 1962 SC 527 9 


ad 


A. Keshava Bhat for K. Shiva Shankar 
Bhat, for Petitioners; P. Viswanathashetty, 
for Respondent. 


ORDER :— Since common questions of 
law and facts are involved in these three 
petitions they were clubbed and heard 
together, 


2. Sri Thejappa Shetty, the respondent in 
these three petitions, has filed five applica- 
tions, all under Clause (h) of sub-sec. (1) of 
Section 21 of the Karnataka Rent Control 
Act, 1961 (the Act), against five of his 
tenants in occupation of the premises respec- 
tively mentioned in the said applications, for 
their eviction. The petitioners in these three 
petitions are respondents in three of those 
proceedings pending on the file of the Mun- 
siff, Mangalore, Dakshina Kannada. The 
two petitioners in C. R. Ps. 2696 and 3063/86 
respectively, and the petitioners in C. R. P. 
No. 3064/80 are respondents in H.R.C, Nos. 
270, 269 and 267 of 1979 respectively on the 
file of the Munsiff. 


3. On the ground that common questions 
are involved and that it would facilitate a 
fair trial if common evidence is recorded the 
landlord requested the Munsiff, to try these 
five proceedings after consolidating the same. 
These tenants, revision petitioners herein, 
raised- objections for adopting that proce- 
dure. After hearing both the parties, by 
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his order dated 19-8-1980, the learned Mun- 
siff, conceding the request of the landlord, 
directed that the aforesaid proceedings be 
clubbed and tried together. i 


4 Against that order, of these three sets 
of petitioners, two — petitioners in CRP. 
No. 3063/80 and petitioners in CRP No. 
3064/80 approached the District Judge by 
way of revisions. Being unsuccessful before 
bim they have preferred these petitions. The 
petitioner in CRP. No. 2696 of 1980 has 
been directly challenging the order of the 
Munsiff in his revision. 

5, What was argued by the learned Coun- 
sel for the petitioners in all these cases was 
that the Court, constituted as it is under the 
Act, has to abide by the procedure laid 
down under the Act in the matter of trial 
of cases arising thereunder, and that there 
being no specific provision enabling the Court 
to consolidate or club separate proceedings 
together, the Munsiff could not have passed 
the impugned order purporting to exercise 
his inherent powers. 


6. On the other hand, the learned Coun- 
sel for the respondent supported the im- 
pugned order. 


7. It is true that the Karnataka Rent 
Control Rules, 1961 (the Rules), which also 
provide for the procedure to be followed by 
Courts in dealing with the matters arising 
under the Act, do not provide for consolida- 
tion of proceedings. The two rules, Rr. 14 
and 35, which are relevant may be noted: 


“14. Procedure in applications made to the 
Court under the Act.— In application made 
under the Act to the Court, the Court shall 
follow, as far as may be and with the neces- 
sary modifications, the procedure applicable 
to small cause suits prescribed in Civil P. C., 
1908, when such suits are tried by Courts 
invested with the jurisdiction of a Court of 
Small Causes under any law relating to Small 
Cause Courts in force in any area of the 
State. 


35. The provisions of the Civil Procedure 
Code to be generally followed — In deciding 
any question relating to procedure not spe- 
cifically provided for by these Rules, the 
Court shall as far as possible be guided by 
the provisions contained in the Code of Civil 
Procedure, 1908.” 


Taken together we may say the two Rules 
provide that in matters relating to procedure, 
if there is no specific provision, the Courts 
are to be guided, as far as possible, by the 
provisions contained in the Code of Civil 
Procedure, 1908 (Code). 
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8. It is also true that what is provided 
in the Rules relates only to the procedure 
to be followed by the Courts and not to its 
power. Section 151 of the Code, which re- 
cognises the inherent powers of the Civil 
Courts, cannot be invoked by the Court 
(constituted under the Act). It may be 
noted that the trial Court, while directing 
the clubbing of these proceedings, has not 
proceeded on any assumption that it had in- 
herent powers analogous to such a power 
reserved to Civil Courts under S. 151, Civil 
P. C. The learned Munsiff states that what 
was asked by the landlord was not any sub- 
stantial relief, but only an administrative 
order to club and try all these cases together, 
and that, in the interest of justice, the Court 
can suo motu consider that request, and, 
taking this view of the matter, ordered con- 
solidation of proceedings as stated above. 

5. As is well known where a statute con- 
fers a jurisdiction on a Court or Tribunal it 
also impliedly grants the power of doing all 
such acts, or employing such means as are 
found necessary while administering the Act 
or in deciding cases arising under the Act. 
This is so in view of the fact that the legis- 
lature cannot envisage all contingencies that 
may arise when that law is executed or ap- 
plied to specific cases or when. matters are 
tried following the procedure laid down in 
the Act or Rules. As observed by the 
Supreme Court in Manohar Lal Chopra v. 
Rai Bahadur Rao Raja Seth Hiralal (AIR 
1962 SC 527), even Civil Courts, governed 
by the Code have inherent powers in them 
not because S. 151 is embedded in the Sta- 
tute (the Code) but because — Courts have 
powers inherent in them by virtue of their 
duty to do justice between the parties liti- 
gating before them. This power lies in 
Courts because no law can be exhaustive 
enough to meet all situations, and, as their 
Lordships observe in that case, “for the 
simple reason that the legislature is incapable 
of contemplating all the possible circum- 
stances which may arise in future litigation 
and consequently for providing the proce- 
dure for them”, According to their Lord- 
Ships the existence of such an inherent 
power in Courts is merely recognised by the 
era by incorporating S. 151 in the 

ode, 


10. Though the Court, constituted under 
the Act, is a Court of limited jurisdiction it 
cannot be said that that Court is completely 
hide-bound, under all circumstances, in the 
matier of trial of applications coming up 
before it, by the rules of procedure pre- 
scribed and cannot act even in such minor 
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details like consolidation -of . proceedings 
pending. before it, -Such a- restricted ap- 
proach, as to the powers of the Court con- 
stituted under the Act, will, instead of ad- 
vancing the cause of justice, hamper it. 
Though we may not concede to them (the 
Courts constituted under the Act) the ampli- 
tude of the inherent powers envisaged under 
Section 151 of the Code, such a power, on 
a limited scale, is required to be conceded 
to this authority. Such limited power has 
to be exercised by this authority when rules 
are silent and do not provide for a contin- 
gency of this type arising in a case. 

11. Counsel for the petitioners argues 
that unless parties agree the Court has no 
power to consolidate the proceedings. In 
this connection he relies on a decision of 
the -Supreme Court in Mitthulal v. State of 
Madhya Pradesh (AIR 1975 SC 149) wherein 
it is held that unless parties agree the evi- 
dence recorded in one case cannot be treat- 
ed as the evidence in the other case. The 
question here is not that. Here we are con- 
cerned as to whether the proceedings pend- 
ing cannot be consolidated by the Court 
even if it feels that it would be in the ends 
of justice to have a common trial. The 
ratio in Mitthulal’s case cannot be applied 
to the facts of this case. 


, The High Court of Bombay had occasion 
to consider the question as to whether the 
Rent Controller, a statutory. authority under 
the C. P. and Berar Letting of Houses -and 
Rent Control Order, 1949, had inherent 
powers to restore to his file an application 
he had dismissed for default. In that con- 
text a Division Bench of that Court also 
examined the question as to whether he had 
implied authority, if not inherent powers, to 
so act. In Zakeria Suleman v. Collector, 
Yeotmal (AIR 1963 Bom 233) their Lord- 
ships are of the view that that authority had 
no inherent powers as is contemplated under 
Section 151, C. P. C., but had implied powers 
or authority to dismiss the petition for 
default and to restore the same to the file 
even though the rules of procedure expressly 
had not conferred such power. The ob- 
servations of their Lordships may be noted: 


“(a) Civil Procedure Code (1908), S..151 — 
Inherent Powers — Implied only in Civil 
Courts having general jurisdiction —- Special 
Authorities, under Special Statute cannot 
invoke them. 

` Inherent powers can only be implied in 
the Civil Courts having general jurisdiction; 
but where special authorities are constituted 
under a special statute and for specific: ob- 
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ject, it is-not~ possible > to “imply eo 
powers in them. (Para-4), .- °° 

(b) Houses and Rents .- C. P. and Berar 
Letting of Houses and Rent Control Order 
(1949), Cl. 13 (3) — Application for permis- 
sion. to eject the tenant — Rent Controller 
can dismiss it for default of appearance and 
also restore it on good cause shown. 

In the discharge of his functions under 
Cl. 13 (3), the Rent Controller acts in a 
quasi-judicial manner and even though there 
iS nO express provision in the Order regard- 
ing dismissal for defaults or restoration of 
application under it, it must be held by ne- 
cessary implication that such a power exists 
in him and consequently the Rent Controller 
has power to dismiss for default an applica- 
tion of a landlord under Cl. 13 (3) of the 


Order and to restore the same to file, if he 
is satisfied that good cause exists for such 


restoration. (Para-4) 


(c) Interpretation of Statutes —- Enabling 
Statute — Power of Court — Omission of 
important detail — Doctrine of Implied 
Authority. 


If a Statute is passed for the purpose of 
enabling something to be done, but omits 
to mention in terms some detail, which is of 
great importance —- if not: actually essential 
— to the proper and effectual performance 
of the work which the statute has in con- 
templation, the Courts are at liberty to infer 
that the statute by implication empowers 
that detail to be carried out.” (Para-4) 

In South India Insurance Co. Ltd., Bom- 
bay v. Lakshmi (AIR 1967 Mad 464) the 
Madras High Court has gone a step further 
observing that the principle of Section 151, 
C. P. C. has an intrinsic application to all 
judicial or quasi-judicial Tribunals. Jn that 
case the learned single Judge was dealing 
with the powers of the Claims Tribunals 
constituted under the Madras Motor Acci- 
dents Claims Tribunal Rules (1961). The 
learned Judge observes that a Tribunal con- 
stituted under the aforesaid Rules bad in- 
herent powers to permit a party to file an 
additional written statement though there 
may be no explicit reference conferring such 
powers on that authority to so permit a 
party to file such a statement. 

- 12. Suits or proceedings may be conso- 
lidated for a variety of reasons. Even, suo 
motu, in appropriate case the Court or the! 
Tribunal may direct clubbing of proceedings 
provided it is necessary in the ends of justice 
and to avoid multiplicity and duplication) 
in the matter of recording of evidence, This: 
is resorted to where the subject matter in| 
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issue in more than one suit or proceeding is 
similar or identical, and where the contesting 
parties or at least some of them are com- 
mon. But, if, in a given case the Court is 
made aware that by such consolidation any 
party suffers or prejudice would be caused 
to any of the parties, the Court will not 
compel the parties to have a common trial. 
All this depends on the facts of each case. 


13. In the instant case the landlord is the 
same person though the tenants are different. 
He is seeking eviction of the premises in- 
volved in ali these cases for self-occupation 
under S. 21 (1) (h) of the Act. The evidence 
that the landlord has to adduce in all these 
cases, it appears, will be common. If is 
possible that there may be variation in the 
defence that may be put forward by each of 
these tenants. Even if all these proceedings 
are consolidated, the trial will have to be 
conducted in such a fashion that none of 
these tenants would suffer prejudice in their 
individual pleas. That can easily be done. 
The landlord’s evidence may be common. 
Each tenant may be permitted to adduce 
his evidence. Each claim may be consid- 
ered separately, though by a common order. 
It was argued by the counsel for the peti- 
tioners that some of the tenants may take 
sides with the landlord and that may pre- 
judice his client’s case. But in view of what 
is stated above there need not be any such 
apprehension. 


14. For the reasons stated above, these 
petitions are dismissed. The Court below 
will proceed with the common trial in the 
light of what is stated above and in accord- 
ance with rules, and dispose of the applica- 
tions expeditiously. 

15. Parties are directed to bear their own 
costs, 

Petitions dismissed. 
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V. S. MALIMATH AND A. K. 
LAXMESWAR, JJ. 

The Union of India, Appellant v. Kashappa 
and others, Respondents. 

Misc, First Appeals Nos. 1166 and 1167 
of 1978 and 1263 to 1265 of 1980, D/- 3-3- 
1982. 

Land Acquisition Act (1 of 1894), Ss. 29, 
50 (2), 18 and 54 — Acquisition for the 
Central Government -—~ Depufy Commis- 
sioner having notice of the reference should 
be deemed te represent it (the Gevernment) 


— It was not entitled to be notified under 
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S. 20 (b) — Appeal by it under S. 54 was 
not competent — Section 50 (2) too could 
not be of any assistance. 

The land was acquired for the Govern- 
ment of India. Notice of the reference to 
the Court under S. 18 was sent to the 
Deputy Commissioner. The Court enhanced 
the compensation. The Government of 
India preferred the appeal under Section 54 
challenging the enhancement of compensa- 
tion. Meeting the objection regarding the 
maintainability of the appeal the Govern- 
ment pleaded that since the acquisition was 
for its purposes it was interested in the 
compensation awarded and was therefore 
entitled to be notified by the Court under 
S. 20 (b) and that S. 50 (2) also enabled it 
to prefer the appeal. Rejecting the Gov- 
ernment’s plea and upholding the objection 
raised it was held that since the acquisition 
was for the Govt. of India, the Deputy 
Commissioner who was served with notice 
of the reference under S. 20 (a) should be 
deemed to look after the interest of the 
Government and that no further notice on 
the Government could .be insisted upon. 
The case of a local authority or a company 
for whose purpose an acquisition was made 
stood on a different footing in view of the 
express provisions under Ss. 20 (c) and 50 (2). 
The appeals by the Government of India 
were therefore incompetent. In the absence 
of any allegation of oblique motive against 
the Deputy Commissioner for his not pre- 
ferring any appeal the High Court refused 
fo grant permission to the Government for 
preferring the appeals. AIR 1980 SC 1118; 
AIR 1968 SC 366 and Civil Appeals Nos. 
1045 and 1046 of 1977 and Civil Appeal 
No. 2665 of 1980 (SC), Followed. 

(Paras 6 to 11) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1118 7 
(1980) Civil Appeal No. 2665 of 1980 (SC) 


9 
(1977) Civil Appeals Nos. 1045 and 1046 of 


1977 (SC) 9 
AIR 1968 SC 366 & 


N. Basavaraju, Addl. Central Govt. Stand- 
ing Counsel, for Appellant in all Appeals; 
I. G. Gachchinanath (for No. 1) in M. F. A. 
No. 1166 of 1978, S. N. Hetti (for Nos. 1 to 
5) in M. F. A. No. 1263 and (for Nos. 1 to 
4) in M. F. A. No. 1264 of 1980 and (for 
Nos. 1 to 9) in M. F. A. No. 1265 of 1980, 
and C. S$. Kottavale, Govt. Pleader (for 


Nov. 2) in M. F. A. No. 1166 and 1167 of 
{978 (for No. 6) in M. F. A. No. 1263 of 
1980 (for No. 5) in M. F. A. No. 1264. of 


1980 and (for No. 10) in.M. F. A. No. 1265 
of 1980. 


1982 


MALIMATH, J.:— All these appeals are 
by the Union of India presented under Sec- 
tion 54 of the Land Acquisition Act, 1894, 
as amended by Karnataka Act No. 17 of 
1961 (hereinafier referred as the Act), chal- 
lenging the awards made by the Principal 
Civil Judge, Belgaum in L. A. C. Nos. 627 
of 1978, 628 of 1978, 234 of 1977, 253 of 
1977 and 489 of 1978 respectively. 


2. It is in pursuance of the preliminary 
notification issued on 20th May, 1971 under 
Section 4 of the Act that the lands belong- 
ing to the respective claimants situate in 
Sambra Village, Belgaum Taluk in Belgaum 


District were acquired for the construction 
of Civil Aviation at Sambra. The Land 
Acquisition Officer awarded compensation 


fixing the market value of the lands acquir- 
ed at Rs. 2.300/- per acre. The respective 
claimants sought reference under Section 18 
to the Court of the Civil Judge, Belgaum 
for enhancement of compensation. The 
learned Civil Judge has enhanced the com- 
pensation in all these cases by fixing the 
market value of the lands acquired at 
Rs. 12,000/- per acre. It is the awards made 
by the learned Civil Judge enhancing com- 
pensation that are challenged by the Union 
of India in these five appeals. 


3. In the first two appeals, the appellant 
has filed I. A. I. seeking leave of the Court 
to prefer the appeals. In the remaining 
three appeals, no such applications have 
been presented. As common questions of 
law regarding maintainability of these ap- 
peals have arisen for consideration, all these 
appeals were heard together and are being 
disposed of by this common judgment. 

4. The contesting respondents-claimants 
have raised a preliminary objection regard- 
ing maintainability of these appeals. They 
contend that the Union of India was nota 
party to the proceeding before the Civil 
Judge and that therefore it is not entitled to 
prefer appeals under Sec. 54 of the Act. 
They also contend that as the lands were 
admittedly acquired for the Government of 
India, no notice was required to be given 
to the appellant under S. 20 of the Act in 
the reference proceedings under Section . 18 
of the Act. They further contend that the 
Land Acquisition Officer who has proceeded 
to acquire the lands in question in all these 
cases, not having preferred appeals challeng- 
ing the awards made by the Court below, 
the Union of India is not enfitled to prefer 
appeals and that these are also not cases in 
which the Court should exercise discretion 
in the matter of granting leave to the appel- 
lant to prefer appeals. It was contended on 
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the other hand by Shri N. Basavaraju, 
Additional Central Government Standing 


Counsel appearing for the appellant — the 
Union of India that the appellant is entitled 
to prefer appeals, the land in question hav- 


ing been acquired for the Union of India 
for the construction of Civil Aviation at 
Sambra Village. He contended that the 


Court below should have issued notice and 
given an opportunity to the appellant of 
adducing evidence in regard to the proper 
amount of compensation payable in respect 
of the lands acquired having regard to the 
provisions of S. 20 (b) of the Act. He fur- 
ther submitted that though no application 
as such has been presented seeking leave to 
appeal in the last three appeals, the Court 
may be pleased to grant leave in those three 
appeals also for the very reasons stated in 
I. A. No. I presented in the first two ap- 
peals, namely, M. F. A. Nos. 1166 and 1167 
of 1978. In the light of these contentions, 
the following points arise for consideration 
in these appeals :— 

(1) Whether the Union of India is entitled 
to prefer these appeals under S. 54 of the 
Act; and 

(2) Whether leave may be granted to the 
Union of India to prefer these appeals? 


5. We shall first deal with the first point 
as formulated above. Section 54 of the 
Act provides for appeals against awards 
made by the Court on a reference under 
Section 18 of the Act. For the sake of con- 
venience, the said provision is extracted be- 
low: 

“54, Appeals in proceedings before Court: 
(1) Subject to the provisions of the Code 
of Civil Procedure, 1908 applicable to ap- 
peals from original decrees, an appeal shal! 
lie from the award, or from any part of the 
award, of the Court in any proceedings 
under this Act to the Court authorised to 
hear appeals from the decision of that Court. 


(2) From any decree of a Court, other 
than ihe High Court, passed on an appeal 
under sub-section (1) an appeal shall lie to 


the High Court, if, but only if, the amount 
or value of the subject matter in dispute in 
appeal exceeds two thousand rupees or the 
case involves any question of title to land. 


(3) From any decree of the High Court 
passed on an appeal under sub-section (1), 
an appeal shall lie to the Supreme Court, 
subject to the provisions contained in Sec- 
tion 110 of the Code of Civil Procedure, 
1908, and in O. XLV of the First Schedule 
to the Code.” 

Having regard to the value of the subject 
matter in dispute, it is not disputed that the 
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awards made by the Court below in all these 
cases could be challenged in appeals to this 
Court. Section 54 does not expressly pro- 
vide as to who is entitled to prefer appeals 
challenging the awards made by the Court 


on reference under Sec. 18 of the Act. The 
Union of India, not being a party to the 
proceeding before the Court of the Civil 


Judge. would not ordinarily be entitled to 
prefer appeals under S. 54. But it was con- 
tended by Shri Basavaraju that the Union 
of India was required to be notified by the 
Court under S. 20 (b) of the Act and given 
an opportunity to participate in the pro- 
ceeding for enhancement of compensation 
as if the Union of India was a party to 
those proceedings. It was urged that if the 
Court below had complied with the provi- 
sions of S. 20 (b) of the Act, the Union of 
India would have become a party to the 
proceedings in which event it would be en- 
titled to challenge the awards made by the 
Court below under Sec. 54 of the Act. It 
was further contended by Shri Basavaraju 
that the Union of India cannot be deprived 
of the right of appeal by the mistake com- 
mitted by the Court below in not complying 
with the provisions of S. 20 (b) of the Act. 
We shall therefore proceed to examine as to 
whether Shri Basavaraju is right in contend- 
ing that the Union of India was required to 
be served with notice under S. 20 (b) of the 
Act. For the sake of convenience, we ex- 
tract below the provisions of S. 20 :— 


“20. Service of notice— The Court shall 
thereupon cause a notice, specifying the day 
on which the Court will proceed to deter- 
mine the reference and directing their ap- 
pearance before the Court on that day, to 
be served on the following persons, namely: 

(a) the Deputy Commissioner; 


(b} all persons interested in the reference; 
and 


(c) if the acquisition is not made for Gov- 


ernment, the person or authority for whom 
it is made.” 
Section 21 of the Act provides that the 


scope of the enquiry in every such proceed- 
ing shall be restricted to a consideration of 
the interests of the persons affected by the 
objection. Shri Basavaraju maintained that 
the Union of India is one of the persons 
interested in the reference and that there- 
fore, the Court below was required to issue 
notice to the Union of India to, appear be- 
fore ii, 


6. In para 3 of the affidavit filed in sup- 
port of I. ‘A. I; in the first two appeals, it is 
stated. .as follows :: 
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“3 .......... It is submitted that as per 
the preliminary notification under S. 4 of the 
Land Acquisition Act, the land in question 
has been acquired for the purpose of expan- 
sion of the Airport in Belgaum to wit fop 
public purpose for the Union of India. 
The compensation that is to be paid is by 
the Union of India. It is through the 
machinery of the State Officials that the land 
is sought to be acquired. In other words, 
the Special Land Acquisition Officer, viz. the 
Assistant Commissioner, Belgaum Sub-Divi- 
sion, has been authorised to proceed with 
the acquisition proceedings for and on be- 
half of the Union of India. It is respect- 
fully submitted that in the proceedings be- 
fore the learned Civil Judge, Belgaum, 
Wherein the claimant filed an application 
under Sec. 18 of the Land Acquisition Act 
for enhancement of compensation, the Union 
of India was not made a party ............ 
It is thus clear from the stand taken by the 
appellant that the acquisilion is made for 
the Government of India and not for a 
company or a local authority. Though the 
expression ‘appropriate Government’ has 
been defined in the Act, the word ‘Govern- 
ment’ has not been defined. It is clear from 
the definition of the word ‘Government’ 


occurring in the General Clauses Act that 
it shall include both the Central Govern- 
ment and the State Government. Sec- 


tion 20 (c) of the Act makes it clear that it 
is only if the acquisition is not made for 
Government that the person or authority for 
whom it is made has to he notified. As 
according to the appellant in these cases the 
acquisition is made for the Central Govern- 
ment, the provisions of S. 20 (c) of the Act 
referred to above are not attracted. Shri 
Basavaraju therefore rightly conceded that 
the Union of India cannot assert that it has 
a right to be notified under S. 20 (c) of the 
Act. It was urged that the Union of India 
being a person interested in the reference, 
it was required to be notified under S. 20 (b) 
of the Act. 


7. Another provision which requires to 
be noticed in this behalf is sub-section (2) 
of S. 50 of the Act which reads as follows: 


“50 (2)..In any proceeding held: before a 
Deputy Commissioner or Court in such 
cases the local authority or Company con- 
cerned may appear and adduce evidence. for 
the purpose of determining the amount: -of 
compensation : 


` Proyided that no such local authority OF 
Company shall. be entitled to ene a re 


ference under S, 18.” , 
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Ft is clear from the scheme of the Act that 
land can be acquired under the Act only for 
a public purpose. The expression ‘public 
purpose’ has been defined in S. 3 (f) . of the 
Act. It is clear from the public purposes 
enumerated in the said clause that*land can 
be acquired for several purposes of the 
Government, local authority and for a com- 
pany. Part VII of the Act which contains 
provisions for acquisition of land for com- 
panies, inter alia, contains provisions re- 
quiring the company to enter into an agree- 
ment with the appropriate Government when 
it approaches the said Government for ac- 
quisition of Jand for the company. Sec- 
tion 41 of the Act makes it clear that the 
company has to agree for the payment to 
the appropriate Government the cost of 
acquisition etc. Sub-section (2) of S. 50 is a 
special provision which confers right on 
the local authority or the company for 
whose benefit the land is acquired of appear- 
ing and adducing evidence before the Deputy 
Commissioner or the Court for the purpose 
of determining the amount of compensation. 
The proviso to sub-section (2) of S. 50 fur- 
ther makes it clear that though such right 
has been conferred on the local authority or 
the company, it has no right to demand a 
reference under S. 18 of the Act. Clause (c) 
of S. 20 of the Act is thus consistent with 
sub-section (2) of S. 50 as it expressly pro- 
vides that a person or authority for whom 
the land is acquired has to be notified if the 
acquisition is not made for Government. 
The question that legitimately requires ex- 
‘amination therefore is as to what is the posi- 
tion when the acquisition is made for the 
. Government. As clause (c) of S. 20 of the 
, Act is not attracted when the acquisition is 
not made for Government, the only other 
‘provisions which survive for examination 
are clauses (a} and (b) of S. 20. The per- 
son to be notified under these two clauses 
are the Deputy Commissioner and all per- 
‘sons interested in the reference. It appears 
to us that having regard to the scheme of 


the Act, when the land is acquired for the - 


Government, the interests of the Govern- 
ment are expected to be taken care of by 
the Deputy Commissioner who is required 


to be notified under clause (a) of S. 20 of 
‘the Act. Clause (b) of S. 20 which refers 
to all persons interested in the reference, 
having regard to the context, excludes the 
‘Government for whose benefit the land is 
acquired. As the land has been acquired 
for the Central Government and aş the 
liability -for paying compensation is--that. of 
the Central Government,‘ it ‘was: contended 
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hy Shri Basavaraju, that the said Govern- 
ment is a person interested in the reference 
within the meaning of that expression in 
clause (b) of S. 20. In support of this con- 
tention, he invited our attention to the defi- 
nition of the expression ‘person interested’ 
occurring in S. 3 (b). It is an inclusive defi- 
nition and includes all persons claiming an 
interest in compensation to be made on ac- 
count of the acquisition of land under this 
Act. It further provides that a person shall 
be deemed to be interested in land if he is 
interested in an easement affecting the land. 
As the Central Government is interested in 
ensuring that there is no enhancement of 
compensation, it was submitted, it has an 
interest in compensation and therefore 


is a 
person interested in the reference. The deci- 
sion of the Supreme Court in Himalaya 


Tiles and Marble (P.) Ltd. v. Francis Victor 
Coutinho by his LRs. (AIR 1980 SC [118) 
was relied upon by Shri Basavaraju. In 
para-7 of the judgment their Lordships of 
the Supreme Court have observed as fol- 
lows : 


“7, It seems to us that the definition of 
‘a person interested’ given in S. 18 is an in- 
clusive definition and must be liberally con- 
strued so as to embrace all persons who may 
be directly or indirectly interested either in 
the title to the land or in the quantum of 
compensation. In the instant case, it is not 
disputed that the lands were actually acquir- 
ed for the purpose of the company and 
once the land vested in the Government, 
after acquisition, it stood transferred to the 
company under the agreement entered into 
between the company and the Government. 
Thus it cannot be said that the company had 
no claim or title to the land at all. Se- 
condly, since under the agreement the com- 
pany had to pay the compensation, it was 
most certainly interested in seeing that a 
proper quantum of compensation was fixed 
so that the company may not have to pay 
a very heavy amount of money. For this 
purpose, the company could undoubtedly 
appear and adduce evidence on the question 
of the quantum of compensation.” 


It is thus clear from the observations of 
their Lordships of the Supreme Court that 
when the land is acquired for a company, 
the same has to be regarded as a person in- 
terested within the meaning of the expres- 
sion used in Sec. 18. One of the reasons 
given for this conclusion is that the company, 
which has to pay compensation is interested 
in seeing that the proper quantum of com-, 
pensation is fixed, so that the company. may’ 
not have to pay a very heavy. amount. of 
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compensation. The Supreme Court has fur- 
ther observed that it is for this purpose that 
the company could undoubtedly appear and 
adduce evidence on the question of quan- 
tum of compensation, We have already 
observed that a company for whose benefit 
the land is acquired is a perosn falling under 
Section 20 (c) of the Act and therefore it is 
entitled to be notified to appear before the 
Court and adduce evidence particularly hav- 
ing regard to the specific provisions contain- 
ed in sub-section (2) of S. 50. The Supreme 
Court was dealing with the case of a com- 
pany and not with the case of a Govern- 
ment. If the land was acquired for a com- 
pany or a local authority having regard to 
the provisions of S. 20 (c) and sub-sec. (2) 
of S. 50 and also the decision of the 
Supreme Court in the aforesaid case, there 
cannot be any doubt that a company or the 
local authority would be entitled to be noti- 
fied and to appear and adduce evidence in 
regard to the proper determination of com- 
pensation by the Court. There was no oc- 
casion for the Supreme Court to consider 
the case of acquisition of land for the Gov- 
ernment and consequently it had no occa- 
sion to examine as to whether the Govern- 
ment for whose benefit the land was acquir- 
ed, is a person interested in the reference 
and therefore entitled to participate in the 
proceeding having regard to the provisions 
of S. 20 (b) of the Act. 


8 Another decision of the Supreme 
Court to which our attention was drawn in 
this behalf by Shri Basavaraju is the one re- 
ported in AIR 1968 SC 366 (Sunderlal v. 
Paramsukhdas). In that case, the Supreme 
Court pointed out, after examining the 
scheme of the Act and particularly the pro- 
visions of Ss. 3 (b), 18, 20 and 21 of the 
Land Acquisition Act, 1894, that a person 
who claims interest in compensation to be 
awarded is also a person interested as defin- 
ed in S. 3 (b) of the Act. We consider it 
useful to extract paras 10 and 12 of the 
judgment which read: 


(10). Before examining the 
cited at the Bar, it is necessary to examine 
the scheme and the provisions of the Act 
in so far as they are relevant to the question 
of determination of compensation, the ques- 
tion of apportionment of the compensation 
and the question as to the persons who are 
entitled to be heard. Section 3 (b) defines 
the expression “person interested” as fol- 
lows : 

“The expression ‘person interested’ in- 
cludes all persons claiming an interest in 
compensation to be made on account of the 
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acquisition of land under this Act; and a 
person shall be deemed to be interested in 
land if he is interested in an easement affect- 
ing the land.” 


It will be noticed that it is an inclusive 
definition. It is not necessary that in order 
to fall within the definition a person should 
claim an interest in land, which has been 
acquired. A person becomes a person inter- 
ested if he claims an interest in compensa- 
tion to be awarded. It seems to us that 
Paramsukhdas is a “person interested” within 
Section 3 (b) of the Act because he claims 
an interest in compensation. But before he 
can be made a party in a reference it- has 
to be seen whether he comes within S. 20 (b) 
and S. 21 of the Act. 
XX XX XX 

(12) Under S. 18 any person interested 
can claim a reference. A person claiming 
an interest in compensation would also be 
entitled to claim a reference. After a refer- 
ence is made the Court is enjoined under 
Section 20 to determine the objections, and 
serve, among others, all persons interested 
in the objection. -A person claiming an in- 
terest in compensation would, it seems to 
us, be a person interested in the objection 
if the objection is to the amount of com- 
pensation or the apportionment of compen- 
sation, and if his claim is likely to be affect- 
ed by the decision on the objection. Sec- 
tion 21 restricts the scope of enquiry, to a 
consideration of the interests of the persons 
affected by the objection. But it does not 
follow from Sec. 21 that there is any re- 
striction on the grounds which can be raised 
by a person affected by the objection to 
protect his interests. The restriction that is 
laid is not to consider the interests of a per- 
son who is not affected by the objection. 
Section 29 deals with apportionment of com- 
pensation, if there is- agreement, and Sec. 30 
enables the Collector to refer disputes as to 
apportionment to the Court. From the 
above discussion it follows that a person 
claiming an interest in compensation js en- 
tilled to be heard under Ss. 20 and 21 of 
the Act. The provisions of the Act, includ- 


ing Ss. 20 and 21, do not prescribe that his 


claim to an interest in compensation should 
be “as compensation”, as urged by Mr. 
Desai. This is really a contradictory state 
ment. For, a fortiori, he has no interest in 
land, and compensation is given for inter- 
ests in land. He can never claim compen- 
sation qua compensation for what he claims 
is an interest in the compensation to be 
awarded. This is not te say that a person 
claiming an interest in compensation may 
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not claim that the compensation awarded 
for the acquired land is low, if it affects bis 
interests.” 


In that case Shri Paramsukhdas had no 
interest in the land acquired. He had ob- 
tained a decree against one of the claimants 
and in execution of that decree he secured 
the attachment of the amount of compen- 
sation payable to one of the claimants. It 
is in this background that the Supreme 
Court held that though Shri Paramsukhdas 
had no interest in the land acquired, as he 
had interest in the compensation payable in 
respect of the land acquired, he is a person 
falling under clause (b) of S. 20 of the Act 
and therefore was entitled to participate in 
the proceeding pertaining to the determina- 
tion of compensation. This case is also of 
no assistance to Shri Basavaraju as it is not 
laid down therein that a person for whose 
benefit the land is acquired can be regarded 
as a person interested in the reference. 
Their Lordships have pointed out that a per- 
son who is interested in the proper deter- 
mination of compensation may be a person 
interested within the meaning of the expres- 
sion ‘person interested’ occurring in S. 3 (b) 
of the Act. Their Lordships further point- 
ed out that in order to claim a right under 
Sec. 20 (b) of participating in the proceeding, 
it is not enough that he is a person inter- 
ested as defined in S. 3 (b) of the Act. It 
has to be further shown that such a person 
interested falls under clause (b) of S. 20 of 
the Act. In that case, their Lordships of 
the Supreme Court came to the conclusion 
that the person who claims an interest in the 
compensation is a person interested in the 
reference or objection. The decision of the 
Supreme Court cannot be regarded as laying 
down that a person for whom the land is 
acquired is a person interested in the refer- 
ence. In our opinion, the scheme of the Act 
makes it clear that the Deputy Commissioner 
who is entitled to be notified under Cl. (a) 
of S. 20, is expected to take care of the in- 
terest of the Government when the land is 
acquired for the Government. When the 
land is not acquired for the Government, the 
person or authority for whom it is made is 
also given a right to participate in the pro- 
ceeding by clause (c) of S. 20. Other per- 
sons who are interested in claiming the en- 
hancement or a share in the compensation 
are all persons contemplated by clause (b) 
of S. 20 of the Act. If the Government for 
whom the land is acquired was intended to 
be given an opportunity of participating in 
the proceedings in addition to the Deputy 
Commissioner, the expression “if the acqui- 
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sition is not made for the Government” 
occurring in S. 20 (c} would not have been 


- necessary. Jf clause (c) read as “the person 


or authority for whom it is made” it would 
have included the Government if the acqui- 
sition is made for the Government. The 
fact that the Government for whom the land 
is acquired is expressly excluded in Cl. (c) 
of S. 20 makes it clear that it was not in- 
tended to give to the Government for whom 
the land is acquired, a separate right of par- 
ticipation in the proceedings in addition to 
the Deputy Commissioner. In our opinion, 
the scheme of the Act makes it clear that 
when the land is acquired for the Govern- 
ment, it is only the Deputy Commissioner 
that is expected to participate in the pro- 
ceedings and to safeguard the interest of the 
Government for whom the land is acquired. 


§. Section 20 does not contemplate the 
participation of the Government for whom 
the land is acquired in addition to the parti- 
cipation of the Deputy Commissioner. If the 
Government for whom the land is acquired 
can be regarded as a person interested in 
the reference, there is no need to have an 
independent provision like clause (c) of Sec- 
tion 20 giving right to the person or auth- 
ority other than the Government of being 
notified and participating in the proceedings. 
If Shri Basavaraju is right in contending 
that a person interested in the reference in- 
cludes the person for whom the land is 
acquired, it necessarily includes the other 
persons or authority including the company 
or local authority for’ whom the land is 
acquired. The acceptance of the contention 
of Shri Basavaraju would render the provi- 
sions in clause (c) of S. 20 superfluous and 
unnecessary. It is not reasonable to pre- 
sume that the Legislature intended to make 
a redundant provision in clause (c) of S. 20 
of the Act. The conclusion which we have 
arrived at receives support from another 
decision of the Supreme Court rendered in 


Civil Appeals Nos. 1045 and 1046 of 1977 
.in which the appellant was New Govern- 
ment Electric Factory Lid. and in Civil 


Appeal No. 2665 of 1980 in which the ap- 
pellant was the Town Municipal Council, 
Harihar. Though the land was acquired for 
the company in the former case no notice 
was issued by the Court to it under Sec. 20 
of the Act. The award made by the Court 
of the Civil Judge without notifying the said 
company was challenged in two writ peti- 
tions presented under Article 226 of the 
Constitution. This Court having dismissed 
the said writ petitions at the stage of preli- 
minary hearing, the same were’ challenged 
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in appeals befcre ‘the Supreme Court. The 
Supreme Court allewed the appeals sei aside 
the awards meade by the Court of the Civil 
Judge and remitted the cases for fresh dis- 
posal after notifying the company as requir- 
ed by S. 20 (c) of the Act. In the latter 
case, i.e.. Civil Appeal No. 2665 of 1980, 
the local authority namely, the Town Muni- 
cipal Council, Harihar. was not notified 
under Seclion 20 and an award came to be 
passed. When that award was challenged 
by the said loval autherity, the same was 
dismissed by this Court. On appeal, the 
Supreme Court, set aside the award made 
by the Court of Civil Judge and remitted 
the case for fresh disposal with a direction 
that the said municipality should be given 
an opportunity of participating in the pro- 
ceedings as required by S. 20 (c) of the Act. 


10. It is clear from these pronounce- 
ments of the Supreme Court that their Lord- 
ships came to the conclusion that a company 
er a local authority was entitled to notice 
under S. 20 (c) of the Act and to participate 
in the proceedings before the Court in the 
matter of determination of compensation. 
It is necessary to point out that the lands 
were acquired in those cases for the benefit 
of the company or for the benefit of the 
local authority. Their Lordships did not 
take the view that as the lands were acquir- 
ed for the benefit ‘of the company or the 
local authority: they are persons interested 
in the reference and therefore entitled to be 
notified under S. 20 (b) of the Act. That 
the Supreme Court came to the conclusion 
that the case of the company and the local 
authority fell under clause (c) is very signi- 
ficant. If the contention of Shri Basavaraju 
is right, namely, that every person for whose 
benefit the land is acquired is a person in- 
terested in the reference and therefore en- 
titled to be notified under clause (b) of Sec- 
‘tion 20, the Supreme Court would have held 
that the cases of the company and the local 
authority dealt with by them would have 
fallen under clause (b). But the Supreme 
Court came to. the conclusion that their 
cases fell under clause (c). Jf their cases 
could fall under clause (b) the Supreme 
Court would have said so. All persons for 
whose benefit the land is acquired would 
fall only under clause (c) except when the 
land is acquired for the Government. The 
interest of the Government is expected to be 
taken care of by issue of notice to the 
Deputy Commissioner under clause (a) of 
Section 20 of the Act. We have therefore 
{mo hesitation in taking-the view that ‘the 
{Central Government -for whom the land in 
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re- 
garded as a person interested in the refer- 


‘ence contemplated by clause (b) of S. 20 of 


the Act. As already stated, the interest af 
the Central Government was expected to be 
protected by giving an opportunity to the 
Deputy Commissioner of participating ‘in 
the proceedings. That being the position, 
there is no substance in the contention: of 
Shri Basavaraju that the appellant has statu- 
tory right to be notified by the Court under 
clause (b) of S. 20 of the Act. As the Court 
below has not committed any error in not 
issuing notice to the appellant and as it ‘is 
not its case that the Deputy Commissioner 
was not nctified, it is not possible to take 
the view that the Court below has acted ’in 
contravention of the provisions of S. 20 of 
the Act. Hence, it is not possible to accept 
the contention of Shri Basavaraju that the 
appellant has a right to prefer these appeals! 
the statutory right of participating in the! 
proceedings before the Court below having! 
been denied to it. As the appellant was not’ 
a party to the proceedings before the Court 
below and is also not entitied to participate’ 
in the proceedings, it follows that it has no’ 
right to prefer these appeals challenging the 
awards made by the Court below. 


11. The only other point that remains 
for consideration is as to whether leave to 
appeal may be granted. We have already 


‘come to the conclusion while dealing with 


the first point that the appellant for whom 
the lands were acquired was not entitled to 
participate before the Civil Judge in the 
matter of determination of compensation 
though compensation amount has to be paid 
by the appellant. We have already .come;to 
the conclusion that the interests of the Gov- 
ernment for whom the lands are acquired 
are expected to be safeguarded -adequately 
by the Deputy Commissioner .to whom such 
a duty has been entrusted by the statute. 
No reasons have been assigned as to why -it 
was not possible for the Government to per- 
suade the Deputy Commissioner who was a 
party to the proceedings before the Court 
below to prefer an appeal to this Court. 
Not a single reason has been assigned in the 
application presented in the first two appeals 
Seeking leave to appeal. In the absence of 
any satisfactory reason or justification, evén 
assuming for the sake of argument that ‘it 
was open for this Court to’ grant leave to 
appeal, the appellant has not made outa 
case for grant of such leave. In the absence 
of any allegations against the Deputy Com- 
missioner, it has to be presumed that the 
Deputy Commissioner has :- discharged `- -His 
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obligations consistent with. his:: 
ilies: 
uted to. the Deputy Commissioner for his 
not preferring appeals, it is reasonable to 
presume that he must have come to the con- 
clusion, on consideration of all relevant 
aspects, that these are not fit cases for chal- 
lenging the awards in appeals. Having re- 
gard to all the relevant aspects in these 
cases, even assuming without going into the 
question as to whether leave could be grant- 
ed to appeal, we do not consider these cases 
as fit for grant of leave to appeal. Hence 
leave.sought for in I. A. No. I presented in 
ithe first two appeals as also the oral request 
made in the remaining three appeals is re- 
fused. As we are sustaining the preliminary 
objection and dismissing these appeals on 
the ground that they are not . maintainable 
at the instance of the appellant, we do not 
go into the merits of these cases. 

` 42. For the reasons stated above, 


these appeals fail and are dismissed. 
costs. 
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| Misc. First Appeal No. 124 of 1981, 
21-1-1982.% 


. (A) Hindu Marriage Act 25 of 1955), 
S. 23 — Proceeding under the Act — Nature ` 
and burden of proof in.. 


The burden of proof of the akee of 
the ground for relief under the Act rests on 
the petitioner and the Court hearing matri- 
monial cases is only required to judge the 
question of discharge of the burden of proof 
viewing the matter on preponderance’ of 
probabilities as in civil proceedings and not 
Wsisting on proof ‘beyond reasonable doubt 
as in a criminal trial AIR 1975 SC 1534, 
Followed. (Paras 12, 13) 


(B) Hindu Marriage Act (25 of 1955), 
S. 13 (i) (i-b) — Desertion as a ground for 
divorce — Ingredients. 

= For making out the ground of desertion 
under S. 13 (1) (i-b) entitling the petitioner 
to a decree for divorce he should show that 
his wife kept away from his society. without 


*Apainst judgment and ‘decree passed by 
Civil Judge; Kodagu, at Madikeri, D/- 
' 5-12- 1980. l i 
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As no oblique motive has been attri- - 


‘band’s house did not change. 


D/- - j therefore his petition for divorce was 
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reasonable cause and witbout his consent, or 
against his wish. If the case warrants, , he 
should further prove that there was no wil- 
ful neglect on his part of his wife. The 
desertion should also be shown to be for more 
than two years preceding the presentation 
of the petition. In this proceeding for 
divorce initiated by the husband the wife 
proved wilful neglect by the husband and his 
encouraging his step-mother to ill-treat the 
wife. The wife was used to be locked up 
in the house whenever the husband and his 
step-mother went out and she -was made to 
cook her food separately and was not allow- 
ed to attend to the household work in the 
usual course. The husband had not cared 
to maintain her and the child and did. net 
come for the naming ceremony either. She 
had to file a proceeding for maintenance 
and even take out steps to arrest him for 
non-payment of maintenance awarded by 
the Court. His earlier proceeding for resti- 
tution of conjugal rights was compromised 
and the wife willingly went and lived with 
the husband but had to return to her 
parent’s house as the conditions in the hus- 
The husband 
was also shown to have falsely alleged that 
the wife was suffering from venereal disease 
like gonorrhoea. In the circumstances it was 
held that the desertion was in fact of the 
_wife by the husband and not vice versa and 
dis- 
missed. The neglect ‘and cruelty meted out 
to thé wife justified her living separately from 
- the husband; - (Paras 11, 15, 16 and’ 18) 
(Cc) Hindu Marriage Act (25 of 1955), 
' 6. 13 Œ (i-b) Desertion for minimum 
statutory period with the animus deserendi 
alone entitles for the relief. . 


For getting the relief of divorce on EF 
ground of desertion under S. 13 (1) (i-b) . 
is not enough to show mere physical mae 
tion for over the statutory period of 2 years. 
It should also be shown that during the en- 
tire period there was animus deserendi or 
the intention to bring cohabitation perma- 


+ 
nia] 


- hently to an end. Where although separa- 


tion for over 2 years was proved the wife 
alleged that she was forced to live separately 
because of cruelty and neglect by the hus- 
band and his step-mother who was en- 
couraged by the husband, the- husband had 
to further prove that there was no such 
neglect by him. Since he failed to discharge 
such obligation his petition for divorce on 
the ground of desertion by the wife was dis- 
missed. (Paras 14 and 18) 


(D) Hindu Marriage Act (25 of 1955), 
S. 2 24 — Husband getting a salary of Rupees 
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700/- per month — Rs. 150/- awarded as 
maintenance for the wife forced fo live 


separately was not high. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1534 12 
(1966) 1 All ER 524: (1966) 2 WLR 634: 

110 SJ 148, Blyth v. Blyth 12 
AIR 1964 SC 40 12, 14 


(1951) 1 All ER 124:(1951) 1 TLR 8:95 
SJ 13, Preston Jones v. Preston Jones 12 
(1948) 77 CLR 191, Wright v. Wright 12 


S, C. Bhagawan, for Appellant; K. G. 
Poonaiah, for Respondent. 


SABHABIT, J.:— This appeal by the 
petitioner-husband is directed against the 
judgment and order dated 5th Dec., 1980 


passed by the Civil Judge, Kodagu at Madi- 
keri in H. M. C. No. 4 of 1977 on his fle, 
dismissing the petition of the husband for 
divorce from his wife. 


4. The husband instituted the petition 
under S. 13 (1) (i) (b) of the Hindu Marriage 
Act (hereinafter referred to as the Act) for 
divorce from his wife on the ground that 
she deserted him without reasonable cause 
for more than two years prior to the institu- 
tion of the pelition. The petition was insti- 
tuted in Feb., 1977. 


3. The husband averred in the petition 
that he was married with the respondent in 
the year 1969. Immediately after the mar- 
riage, the respondent stayed with him in his 
house. They lived as husband and wife for 
about 55 days. He took the respondent to 
ber mother’s house for ‘Ashada’ and there- 
after she did not return to his house in spite 
of his invitation to her to come back. She 
further instituted, on the other hand, a peti- 
tion under S. 488 of Criminal P. C. for main- 
tenance in Criminal Miscellaneous Case 
No. 22 of 1980 which came to be decreed 
for Rs. 125/- per month. The husband did 
not pay the maintenance and an arrest 
warrant was issued to him. At this stage, 
the husband instituted a petition under Sec- 
lion 9 of the Act against the respondent in 
H. M. C. No. 7/71 for restitution of conju- 
gal rights. That case ended in a compro- 
mise. Accordingly the respondent was taken 
back by the husband on 16-1-1971 and the 


wife stayed with him till Oct., 1972. In the 
meanwhile, she became pregnant and the 
petitioner took her and left her in her 


parent’s house for delivery. Thereafter, it is 
the case of the husband that his wife was 
delivered of a child in the Madikeri Hospital 
and he attended the naming ceremony of 
the child and invited his wife to come back 
to his house with the child. But she did 
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not return to his house. On the other hand, 
she instituted again an application for main- 
tenance under S. 125, Criminal P. C., 1974 
in Crl. M. C. No. 32/74 which was dismiss- 
ed. The respondent took up the matter in 
revision to the Session Court, that was also 
dismissed and since she did not return to 
the house of the petitioner, the petitioner 
instituted the present petition for divorce 
on the ground of desertion. 


3. The petition was resisted by the re- 
spondent-wife. She coniended that her hus- 
band did not come even when she delivered 
the child in the hospital; that he did not give 
her money for maintenance; that he did not 
invite her back to his house and that he did 
not attend even the naming ceremony. She 
further contended that when she stayed in 
the husband’s house, she was always troubl- 
ed by her monther-in-law who was the step- 
mother of her husband. She did not allow 
her to touch anything and to do house-hold 
work and she made her to cook her food 
and eat separately. She used to go out 
locking the house, whenever she went out 
of the house. Thus, she complained that 
she was treated with cruelty and torture by 
her mother-in-law and her husband en- 
couraged her to so ill-treat her and neglect- 
ed even to maintain her and the child. In 
that way, she submitted that she did not 
desert the society of her husband but she 
was compelled to stay away from him by 
his conduct. She was ever ready and willing 
to go and stay with her husband if he treat- 
ed her properly. 


4. The trial Court raised the following 
issues as arising for its consideration: 

(1) Whether the petitioner proves that the 
respondent deserted him from Oct., 1972? 

(2) Whether the respondent establishes 


that the petitioner and his step-mother treat- 
ed her with cruelty ? 


(3) Is the petitioner entitled to a decree 
of divorce? 
(4) To what reliefs are the parties en- 


titled ? 


5. During hearing, the petitioner exam- 
ined himself as P. W, | in support of his 
case and got marked Exts. P-1 and P-2 and 


the respondent examined herself in support 
of her case. 
6. The learned Civil Judge, appreciating 


the evidence on record, held that the peti- 
tioner-husband failed to establish desertion 
on the part of the respondent-wife and in 
that view he dismissed the petition of the 
husband by the aforesaid order. Aggrieved 
by the said judgment and order, the husband- 
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petitioner has come up with the above ap- 
peal before this Court. 


4, The learned Advocate appearing for 
the appellant streneously urged before us 
that the evidence on record was sufficient 
to hold that the wife deserted her husband 
from Oct., 1972. He further submitted that 
the Court below should have held that the 
wife was not treated cruelly either by the 
husband or by the step-mother of the hus- 
band. In that view, he submitted that the 
trial Court ought to have decreed the peti- 
tion. 

8. He further submitted that the learned 
Civil Judge laboured under the wrong notion 
of law that the standard of proof required 
in a proceeding under Hindu Law for pur- 
pose of divorce was similar to the one re- 
quired under criminal law it being ‘beyond 
a shadow of doubt’. He submitted that the 
standard of proof necessary in a proceeding 
under Hindu Marriage Act was as in a civil 
case, namely proof by ‘preponderance of 
probabilities’. Hence, he submitted that the 
very approach of the learned Civil Judge on 


the facts of the case was erroneous, illegal 
and his order could not be sustained. He 
further submitted, alternatively, that the 


amount of alimony granted by the learned 
Civil Judge at Rs. 150/- per month fo the 
respondent-wife under S. 24 of the Act was 
very much on the higher side. 


9. As against that, the learned counsel 
appearing for the respondent-wife in this 
appeal argued supporting the judgment and 
order of the learned Civil Judge. 


10. The points, therefore, that arise for 
our consideration in this appeal are: 


(1) Whether the learned Civil Judge was 
justified in holding that the husband has 
failed to establish the alleged desertion on 
the part of his wife? 


(2) Whether the alimony granted by the 
learned Civil Judge is just and proper ? 

11. It is no doubt true that under the 
amended Hindu Law, desertion for more 
than two years is madea ground for divorce 
under S. 13 (1) (i-b) of the Act. It states: 


“13 (1). Any marriage solemnized, whe- 
ther before or after the commencement of 
this Act, may on a petition presented by 
either the husband or the wife, be dissolved 
by a divorce on the ground that the other 
party. 

(ia) siisi eee TE E gaan T TE N 
i (ib) has deserted the petitioner for a con- 
tinuous period of not less than two years 


immediately preceding the presentation of 
the petition ...... .. 
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Explanation: In this sub-section, the ex- 
pression “desertion” means the desertion of 
the petitioner by the other party to the mar- 
riage without reasonable cause and without 
the consent or against the wish of such 
party, and includes the wilful neglect of the 
petitioner by the other party to the mar- 
riage, and its grammatical variations and 
cognate expressions shall be construed ac- 
cordingly.” 

Thus, it is obvious that the husband must 
prove in the instant case that his wife kept 
away from his society without reasonable 
cause and without his consent or against his 
wish. On the facts of this case, he must fur- 
ther prove prima facie that there was no 
wilful neglect on his part of his wife. He 
must also show that the desertion is for 


more than two years preceding the presenta- 
tion of the petition. 


12, It may be mentioned in this context 
that the learned Civil Judge was not justifie- 
in holding that the standard of proof in a 
case of this nature under the Hindu Mar- 
riage Act is akin to the standard required 
in a criminal trial. It is no doubt true that 
the learned Civil Judge relied upon a deci- 
sion of the Supreme Court in the case of 
Lachman Utamchand v. Meena {AIR 1964 
SC 40). That was based on a decision of 
the House of Lords in the case, Preston 
Jones v. Preston Jones (1951 (1) All ER 124) 
laying down that in a matrimonial offence, 
the standard of proof necessarily is similar 
to one required in a criminal trial. But, sub- 
sequently the House of Lords changed its 
view in 1966 in the case, Blyth v. Blyth 
(1966-1 All ER 524 at p. 536). Accordingly 
in 1975 in the case of Dr. N. G. Dastane v. 
Mrs. S. Dastane (AIR 1975 SC 1534) the 
Supreme Court changed its view by laying 
down that the standard of proof necessary 
in a proceeding under the Hindu Marriage 
Act is as in a civil case being preponderance 
of probability and not of ‘beyond reason- 
able doubt? as in a criminal trial. The 
Supreme Court of India in Dastane’s case 
(AIR 1975 SC 1534) in paras 23 and 24 of 
the judgment has observed thus: 

“But before doing so, it is necessary to 
clear the ground of certain misconceptions, 
especially as they would appear to have in- 
fluenced the judgment of the High Court. 
First, as to the nature of burden of proof 
which rests on a petitioner in a matrimonial 
petition under the Act. Doubtless, the bur- 
den must Jie on the petitioner to establish 
hi: or her case for, ordinarily, the burden 
lies on the party which affirms a fact, not 
on the party which denies it. This principle 
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accords with common sense as it is so much 
easier to prove a positive than a negative. 
The petitioner must therefore prove that the 
respondent has treated him with cruelty 
within the meaning of S. 10 (1) (b) of the 
Act. But does the law require, as the High 
Court has held, that the petitioner must 
prove his case beyond a reasonable doubt? 
In other words, though the burden  ijies on 
the petitioner to establish the charge of 
cruelty, what is the standard of proof to be 
applied in order to judge whether the burden 
has been discharged ? 


The normal rule which governs civil pro- 
ceedings is that a fact can be said to be 
established if it is proved by a preponderance 
of probabilities. This is for the reason that 
under the Evidence Act, Sec. 3, a fact is said 
to be proved when the Court either believes 
it to exist or considers its existence so pro- 
bable that a prudent man ought, under the 
circumstances of the particular case, to act 
upon the supposition that it exists. The 
belief regarding the existence of a fact may 
thus be founded on a balance of probabi- 
lities. A prudent man faced with conficting 
probabilities concerning a fact situation will 
act on the supposition that the fact exists, 
if on weighing the various probabilities he 
finds that the preponderance is in favour of 
the existence of the particular fact. As a 
prudent man, so the Court applies this test 
for finding whether a fact in issue can be 
said to be proved. The first step in this 
process is to fix the probabilities, the second 
to weigh them, though the two may often 
intermingle. The impossible is weeded out 
at the first stage, the improbable at the se- 
cond. Within the wide range of probabili- 
ties the Court has often a difficult choice to 
make but it is this choice which ultimately 
determines where the preponderance of pro- 
babilities lies. Important issues like those 
which affect the status of parties demand a 
closer scrutiny than those like the loan on 
a promissory note: “the nature and gravity 
of an issue necessarily determines the man- 
ner of attaining reasonable satisfaction of 
the truth of the issue”. Per Dixon, J. in 
‘Wright v. Wright, (1948) 77 CLR 191 at 


p. 210; or as said by Lord Denning, “the 
degree of probability depends on the sub- 


ject matter. In proportion as the offence is 
grave, so ought the proof to be clear”. 
(Blyth v. Blyth, 1966-1 All ER 524 at p. 536). 
But whether the issue is one of cruelty of 
of a loan on a pro-note, the test to apply is 
whether ‘on a preponderance of probabilities 
thé relevant. fact is proved. In civil . cases, 
this, normally, is the standard of proof .to 
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apply for finding whether the’ burden ‘of 


proof is discharged.” 

13. That being so, it is obvious that the 
learned Civil Judge was not justified in re- 
lying upon the earlier decision of the 
Supreme Court and in holding that the stan- 
dard of proof necessary to prove matri- 


monial cruelty is such as is required in a 
criminal case. 


13-A. The learned counsel for the appel 
lant no doubt submitted that without more, 
the appeal was entitled to succeed as the ve 
approach of the lerned Civil Judge was not 
legal on the facts of the case, in appreciat- 
ing the evidence. 


14. On going through the judgment, 
however, we find that though the learned 
Civil Judge has stated about the standard of 
proof from the earlier decision of the 
Supreme Court he has not applied the said 
standard in appreciating the evidence. For, 
this is what he has observed in the course 
of his judgment : 

“The evidence of the respondent coupled 
with the preponderance of probabilities in 
the light of the evidence on record outweigh 
the petifioner’s submission that the desertion 
is by the respondent.” 

Thus, it is clear that while actually appre- 
ciating the evidence on record, the learned. 
Civil Judge has used the standard as required 
in a civil case, namely, by preponderanc 
of probabilities. Hence, we are satistied 
that the judgment does not suffer from legal| 
infirmity of applying the wrong standard of 
proof as in a criminal trial. 


14-A. The husband alleged that his wife 
deserted his society without any reasonable 


cause from Oct., 1970 or 1972 as she did 
not return to his house after delivery (5-3- 
1973) in spite of his inviting her to his 


house The wife has asserted that she was 
willing to stay with her husband and to dis- 
charge her matrimonial obligations by him. 
However, she complained that she could not 
stay in the matrimonial house because of the 
cruel treatment meted out to her by the step- 
mother of her husband. She has made out 
a specific case that the step-mother of her 
husband was not allowing her to work in the 
usual course in the house. She (respondent) 
was cooking her food seperately and the 
.step-mother of her husband was locking the 
house when she was going out, thus creating 
an atmosphere of intolerance for her and 
causing her mental agony. She has further 
averred that her. husband, in spite of her pro- 
test, did not set right.the matter and ‘was. 
encouraging .his. step-mother by his con- 


ue 
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nivance. It is no doubt true that the husband 
in a general way has denied these. averments 
but the significant fact remains that the step- 
‘mother has discreetly desisted from entering 
the box and denying the averments made 
by the respondent in the case. Adverse in- 
ference, therefore, has to be drawn against 
the version of the petitioner-husband. More- 
over, mere physical separation would not 
amount to desertion. The animus deserandi 
jor the intention to bring cohabitation per- 
{manently to an end should be present on 
the facts of the case. As explained by the 
‘Supreme Court in Lachman’s case (AIR 
1964 SC 40) there must be factum of separa- 
tion in addition to the intention to bring 
cohabitation permanently to an end animus 
deserendi (sic) and the allegation of perman- 
ence which isa prime condition required. Both 
these essential ingredients should continue 
during the entire statutory period of more 
than 2 years. In the instant case it is no 
doubt true that the wife did not return after 
Oct., 1972. At any rate, after delivery in 
March, 1973 and the petition was presented 
in 1977. Therefore, there is no difficulty to 
hold that the physical separation is for more 
than two years. But, law requires something 
more, animus deserandi and further the wife 
jhas made out a specific case that the hus- 
}band neglected her and the step-mother of 
her husband gave her sufficient cause to 
stay away treating her (the respondent) in a 
cruel way. It is therefore necessary for the 
husband to establish prima facie that the 
separation of wife did constitute desertion 
by establishing that he did not neglect his 
wife and the allegations made against the 
step-mother are not prima facie true. 


. 15. It is in this context that the non- 
examination of the step-mother assumes im- 
portance. The wife has stepped into the 
box and has sworn to the averments made 
in the statement of objections. The step- 
mother has not stepped into the box to deny 
the assertion made in the deposition of the 
4wife. That probabilises the version of the 
wife ‘justifying’ her stay separately from the 
husband. 


‘16. It is the’ case: of the wife that when 
She’ was taken to-her mother’s house and 
‘Was left there for ‘Ashada’, her husband did 
not come to call her back. Things at matri- 
““monial house did not improve and she con- 
: ” tinued to stay in her mother’s house. Since, 
there was no response from the husband, 





“shë was compelled to file a petition for 
i maintenance. The claim was decreed. In 
spite of it her husband did nót pay even 


‘maintenance. An arrest warrant. was issued. 
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It was..at-this stage that the husband insti- 
tuted an application for restitution of con- 
jugal rights at H. M. C. 7/71 as stated above. 
In spite of all that, the wife was ready and 
willing to go and stay with her husband. 
The application filed by the husband in 
H. M. C. 7/71 ended in a compromise and 
the wife went and stayed with him in Jan., 
1972. They cohabited up to Oct.) 1972. 
The wife became pregnant and as stated 
above, she went to her mother’s house for 
delivery. The husband did not attend at the 
lime of delivery of his wife in the hospital. 
He did not attend the naming ceremony of 
the child. Thus, it is so obvious, that the 
wife must have been touched to the quick 
by thes utter negligence of her husband 
towards her. This conduct on the part of 
the husband constitutes prima facie neglect 
by him of his wife which amounts to deser- 


tion prima facie by the husband of the wife 
and not vice versa. 


17. During the pendency of the case be- 
fore the learned Civil Judge, the learned 
Civil Judge made efforts to bring about re- 
conciliation. The wife when questioned, 
was willing to go and stay with her husband; 
she did go and stay with her husband for 
some days; again the same conditions pre- 
vailed, as before. She was treated cruelly 
by the step-mother of the husband, the hus- 
band -encouraging it. The wife was again 
constrained to leave the husband’s house and 
she went and stayed in her parent’s house. 

18. It may also be mentioned in this con- 
text that the wife has made out a. specific 
case that her husband made false accusa- 
lions against her that she was suffering from 
gonorrhoea. The husband when he was in 
the box did not have the guts to deny that 
he wrote such a letter making false allega- 
tions. On the other hand, in a cowardly 
way he stated “I do not remember if I have 
written such outrageous letter”, As against 
this, the wife in her examination-in-chief 
swore that her husband did write such out- 
rageous letter. There is no  cross-examina- 
tion on that aspect. That is yet another cir- 
cumstance to justify separate stay of the 
wife from her husband. Making a false ac- 
cusation against the wife that she was suffer- 
ing from such venereal disease like gonorrhoea 
certainly amounts cruelty on the part of the 
husband; that itself would be a sufficient rea- 
son for the wife to stay away from her hus- 
band. In the circumstances, therefore, we 
are satisfied that the learned Civil Judge was 
perfectly justified: in dismissing the _ petition 
of the husband for avarce on the ground 
of desertion. 
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19. The learned Civil Judge has awarded 
Rs. 150/- per month towards alimony under 
Section 24 of the Hindu Marriage Act. It 
is submitted before us by the learned coun- 
sel for the appellant that the amount award- 
ed by the learned Civil Judge was on the 
higher side. The evidence on record shows 
that the husband is getting a salary of 
Rs. 700/- per month. It is obvious that he 
is likely to get more as his service increases. 
That being so, Rs. 150/- given to the wife 
towards maintenance cannot be considered 
as more, in these hard days of inflation. 
Hence, we have no reason to interfere with 
the quantum of ailmony awarded by the 
learned Civil Judge on the facts of the case. 


20. In the result, the appeal fails and is 
dismised. Having regard to the close re- 
lationship between the parties we make no 
orders as to costs. 

Appeal dismissed. 
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JUDGMENT :— This appeal by the plain- 
tiffs is directed against the judgment and 
decree dated 28-1-1975 passed by the Civil 
Judge, Bagalkot, in R. A. No. 9/72 on his 
file allowing the appeal on reversing the 
judgment and decree dated 24-1-1972 passed 
by the Munsiff, Mudhol in O. S. No. 24/70 
on his file decreeing the suit of the plaintiffs 
as prayed for. 

2 Plaintiffs instituted a suit for partition 
and separate possession of their share along 
with mesne profits. According to the plain- 
tiffs, the propositus of the family was one 
Mageppa. He had two sons, namely, Gur- 
appa and Parappa. After the death of 
Mageppa, his son Gurappa and Parappa 
lived jointly and enjoyed the suit property 
jointly. Gurappa, being the elder, was 
managing the joint family. Gurappa died 
on 29-11-1933 leaving behind his son Mal- 
lappa, arrayed as first defendant in the suit. 
After the death of Gurappa, Mullappa and 
Parappa lived jointly and enjoyed the suit 
property jointly till the death of Parappa. 
Parappa died on 8-1-1942. Plaintiff No. 2 
is the widow of Parappa. After Parappa’s 


death, Mallappa and Laxmawwa lived 
together till about the year 1960. There- 
after they did not pull on well together. 


Laxmawwa started residing in one portion 
of the suit house separately. She thereafter 
took in adoption the first plaintiff as son to 
her deceased husband on 23-2-1970. She 
also executed an adoption deed in favour of 
the first plaintiff. Thereafter, plaintiffs 
Nos. 1 and 2 together instituted the suit 
claiming half share in the suit property on 
the basis of adoption of the first plaintiff by 


the second plaintiff. 


The suit was resisted by the defendants 
by filing their written. statements. They 
denied that Gurappa and Parappa were un- 
divided brothers and that Gurappa died 
survived by his son. They denied the factum 
and validity of adoption alleged. They sub- 
mitted that the suit should be dismissed 
with costs. 


During the pendency of the suit, the first 
defendant died and his heirs defendants 1 (a) 
to 1 (d) have been brought on record. 


3. The trial Court raised the following 
issues as arising for its consideration in the 
suit ; 

(1) Whether plaintiffs prove that plaintiff 
No. 2 and defendant No. 1 are joint as 
alleged in the plaint? 

(2) Whether defendants prove that parti- 
tion in the family took place between Gur- 
appa and Parappa after the death of 
Mageppa as alleged in their W. S.? 
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(3) Whether plaintiffs prove the factum of 
adoption of plaintiff 1 as alleged in the 
plaint ? 

(4) Whether plaintiffs prove that the signa- 
ture of plaintiff No. 2 was taken by defen- 
dant No. 1 in the circumstances as mention- 
ed in para 3 of the plaint? 


(5) In case of partition, what are the pro- 
perties liable for partition in the suit? 

(6) In case of partition, what is the share 
to which the parties are entitled ? 

(D Whether there is no cause of action 
for the suit? 

(8) Whether this Court has no pecuniary 
jurisdiction to try this suit? 

(9) What decree; and what order? 


- 4. The learned Munsiff appreciating the 
evidence on record answered issue No. { in 
the affirmative, issue No. 2 in the negative 
and Issues Nos. 3 and 4 in the affirmative. 
Under Issue No. 5, he held that the suit land 
and the house described in paras 4 (a) and 
4 (b) of the plaint were liable for partition. 
Under issue No. 6 he held that plaintiff 
No. 1 was entitled to half share in the pro- 
perty described in paras 4 (a) and 4 (b) of 
the plaint. He answered issues Nos. 7 and 8 
in the negative and in that view, he decreed 
the suit of the plaintiffs as prayed for. He 
directed that the future mesne profits may 
be determined under O. XX, R. 12 (1) (c), 
C. P. C. Aggrieved by the said judgment 
and decree, the defendants went up in ap- 
peal before the Civil Judge, Bagalkot, in 
R. A. No. 972 on his file. 


5, The learned Civil Judge raised the 
following points as arising for his considera- 
tion in the appeal: 


(1) Whether plaintiff No. 1 proves that he 
was taken in adoption by plaintiff No. 2, 
and whether they further prove the factum 
and validity of adoption ? 


(2) Whether defendants prove that there 
was a partition between Gurappa and Pars 
appa after the death of their father 
Mageppa ? 

(3) What is the share to which the first 
plaintiff is entitled, if any; and in what all 
properties ? 

6. Reassessing the evidence on record in 
the light of the arguments addressed before 
him, the learned Civi] Judge answered point 
No. 1 in the affirmative and points Nos. 2 
and 3 in the negative. He, however, held 
that since the property was vested in Mall 
appa son of Gurappa as sole surviving co- 
parcener, the first plaintiff, the adopted son, 
could: not divest the property under S. 12 (c) 
of the Hindu- Adoptions and Maintenance 
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Act, 1956 and in that view, he allowed the 
appeal, set aside the judgment and decree 
of the trial Court and dismissed the suit of 
the plaintiffs with costs. Aggrieved by the 
said judgment and decree, the plaintiffs have 
come up with the above second appeal before 
this Court. 

7. Sri Gunjal, learned advocate appearing 
for the appellants, strenuously urged before 
me that the learned Civil Judge was not 
justified in holding that the adopted son, 
plaintiff No. 1, could not divest the property 
vested in the sole surviving coparcener as the 
property did not lose its character of joint 
property so long as plaintiff No. 2 was alive 
in the family and capable of taking a child 
in adoption. He relied for the proposition 
on a decision of the Supreme Court in the 
case of Smt. Sitabai v. Ramchandra (AIR 
1970 SC 343). As against that Sri Kulkarffi, 
learned advocate appearing for the contend- 
ing respondents-defendants, relied on a decis 
sion of the Supreme Court in the case of 
Sawan Ram v. Mst. Kalawanti (AIR 1967 
SC 1761), to support the judgment and de- 
cree of the learned Civil Judge. 

8. The sole point, therefore, that arises 
for my consideration in this appeal is: 

“Whether the learned Civil Judge was justi- 
fied in holding that in view of S. 12 (c) of 
the Hindu Adoptions and Maintenance Act, 
the adopted son, namely, plaintiff No. 1, 
could not divest the property vested in 
Mallappa as the sole surviving coparceneg 
and as such the plaintiffs were not entitled 
to partition of the property in question ? 

9. It is not in dispute before me that 
plaintiff 1 was adopted legally and validly by 
plaintiff No. 2 in the year 1970. Both the 
Courts below have held the same as proved 
and there is no dispute about it before me. 
It is further not in dispute that Parappa and 
Mallappa were members of the coparcenary 
and Parappa lived in the coparcenary till 
his death in 1942. It is further not in dis- 
pute that thereafter plaintiff No. 2 continued 
to stay in ths family till she adopted plain- 
tiff No. 1 in about the year 1970. That is 
how the question whether the property vest- 
ed in Mallappa as sole surviving coparcener 
after the death of his uncle Parappa could 
be divested on, adoption of plaintiff No. I 
by plaintiff No. 2 arises for consideration. 

10. Section 12 (c) of the Hindu Adop- 
tions and Maintenance Act, 1956 reads: 

“12. An adopted child shall be deemed to 
be the child of his or her adoptive father or 
mother for all purposes with effect from the 
date of the adoption and from such date all 
the ties of the child. in the family of his or 
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her birth shall: be deemed: to be severed and 
replaced’. by -those created by: the adoption 
-in the adoptive family.: 

Provided that— E 

a ek. Bess ee? ee 

(D) ee tut eae NA sh 3 
(c) the adopted child shall not divest any 
person of any estate which vested in him. or 
her before the adoption.” 

Mulla on Hindu Law, 14th Edition, com- 
menting on this, states: 

“The rule laid down in the: proviso does 
not, however, abrogate the incidents of joint 
family property as will be seen from the 
illustrations below. Nor does it have the 
effect of preventing the adopted son from 
challenging an alienation made by the adop- 
tive mother prior to 1956 where the aliena- 
tion was not for legal necessity. Housabai 
v. Jijabai AIR 1973 Bom 98” (See in this 
connection: Srinivas Krishnarao v. Narayan 
Devji, AIR 1954 SC 379 and Hirabai v. 
Babu Manika Ingale, AIR 1980 Bom 315 
(DB).) 

The Supreme Court of India in the case 
of Sawan Ram v. Mst. Kalawanti (AIR 


1967 SC 1761) had an-occasion to’ consider 


a similar question. 
and 2): 

One Ramji Dass died leaving behind a 
widow, Smt. Bhagwani.: At the time of his 


The facts are (Paras 1 


death, he owned some land and. a house. - 


4-bighas and 17 biswas of . the land were 
mortgaged by Smt. Bhagwani on 2nd May, 
- 1948 in favour of respondent No. 3, Babu 
Ram. Later, on‘22nd Aug., 1949, she ex- 
ecuted a deed of gift in respect of the house 
and the land covering’ an area of 50 bighas 
and 14 biswas in favour of Smt. Kalawanti 
who was related-to her as a _ grand-niece. 
Sawan Ram. appellant instituted a suit for 
a declaration that both these alienations 
were without legal necessity and were not 
binding on him, claiming that he was the 
nearest reversioner of Ramji Dass. being his 
collateral. In that suit, Smt. Bhagwani, the 
donee Smt. Kalawanti, respondent No. 1, 
and the mortgagee, Babu Ram, respondent 
No. 3, were impleaded as defendants. That 
suit was decreed and Smt. Bhagwani went 
up in appeal to the High Court During 
the pendency of the appeal, Smt. Bhagwani 
adopted respondent No. 2, Deep Chand, the 
son of Brahmanand and his wife, respon- 
dent No. 1, Smt. Kalawanti. A deed of 
adoption was executed by her in that respect 


on 24th Aug., 1959. The appeal was dis- 
missed in.spite of this adoption. rs 
t Smt.. Bhagwani died on 31st Oct,: 1959, 


-and thereupon, the appellant brought a suit 
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for- possession ‘`of the house -and the land 
which had been gifted: by Smt. Bhagwani_ to 
respondent No. 1 as well as: for possession 
of the land which she had mortgaged with 
respondent No. 3. It was claimed that Smt. 
Bhagwani had only a life interest in all these 
properties, because she had divested herself 
of all the rights in those properties on 22nd 
Aug., 1949, before the Hindu Succession 
Act, 1956 (No. 30 of 1956) came into force. 
The adoption of Deep Chand was also chal- 
lenged as fictitious and ineffective.’ It was 
further urged that, even if that: adoption 
was valid Deep Chand became the adopted 
son of Smt. Bhagwani and could not suc- 
ceed to the properties of Ramji Dass. The 
suit was dismissed by the trial Court, hold- 
ing that the adoption of Deep Chand was 
valid and that, though Smt. Bhagwani had 
not become the full owner of the property 
under the Hindu Succession Act, 1956, Deep 
Chand was entitled to succeed to the pro- 
perty of Ramji Dass in preference to the 
appellant, so that the appellant could not 
claim possession of these properties. That 
order was upheld by the High Court of 
Punjab, and the appellant went up to 
Supreme Court in appeal- by special leave. 
The Supreme Court in that case held 
(Para 9): 


“As we have mentioned earlier, the ques- 
tion in that. case was whether E, after the 
adoption by D, the widow of B, could divest 
C of the rights which had already vested in 
C before the ddoption. ‘It is significant that 
by the year 1936 C was the sole male mem-' 
ber of the Hindu joint -family which owned 
the disputed property. B. died in the year 
1924 and A died in 1936. By that time, the 
Hindu Women’s Rights to Property Act had 
not been enacted. and, consequently, C, as 
the sole male survivor of the family, became 
full owner of the property. In these cir- 
cumstances, it was clear that after the adop- 
tion of E by D, E could not divest C of the 
rights already vested in him in view of the 
special provision contained in Cl. (c) of the 
proviso to S. 12 of the Act. It appears that, 
by mdking such a provision. the Act has 
narrowed down the rights of a child born 
posthumously. Under the Shastric Law, if a 
child was adopted by a widow, he was treat- 
ed as a natural-born child and, consequently, 
be could divest’ other members of the family 
of rights vested in them prior to his adop- 
tion. It was only with the limited’ object of 


‘avoiding any such consequence on the adop- 


tion of a child by a Hindu widow that these 
provisions in Cl. (c) of the proviso to S.Z 
and S. 13 of the Act were. incorporated, In 
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that respect, the rights of the adopted child 
were restricted. -It is to be noted that this 
restriction was placed on the rights of a 
child adopted by either a male Hindu or a 
female Hindu and not merely in a case of 
adoption by a female Hindu. This restric- 
tion on the rights of the adopted child can- 
not, therefore, in our opinion, lead to any 
inference that a child adopted by a widow 
will not be-deemed to be the adopted 
of her deceased husband.’ 


Relying on these observations, the learned 
counsel for respondents submitted that the 
view taken by the learned Civil Judge that 
plaintiff No. 1, even though he was held to 
be adopted by plaintiff No. 2, could not 
divest the properly vested in Mallappa, as 
the last surviving coparcener. 


14. The learned counsel appearing for 
the appellants, however, invited my attention 
to a later decision of the Supreme Court in 
the case of Smt. Sitabai v. 
(AIR 1970 SC 343) wherein the nature of 
property held by the sole surviving copar- 
cener in a Hindu joint family is specifically 
considered and the effect of adoption by a 
widow in the joint family is indicated. The 
Supreme Court has observed in para-3 of 
the judgment thus: 


“Where a Hindu undivided family con- 
sisted of two brothers, on death of one of 
them, the joint family property continues fo 
retain its character as joint family property 
in the hands of the surviving brother, when 
the widow of the deceased brother continues 
to enjoy the right of maintenance out of the 
joint family properties.” 


Then dealing with the effect of S. 12, their 
Lordships have further observed : 


“When on death of one of the two bro- 
thers, who constituted a joint Hindu family, 
an illegitimate son was born to the widow 
of the deceased brother as a result of con- 


nection with the surviving brother and be- 


fore the death of that brother the widow 
adopted a male child, the adopted son be- 
came the coparcener with the surviving 
brother of widow’s husband and after his 
death, was entitled to joint family pro- 
perties.” 


The Supreme Court has again observed in 
para-6 of the judgment thus: 

“It is clear on a reading of the main part 
of S. 12 and sub-section (vi) of S. {1 that 
the effect of adoption under the Act is that 
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it brings about severance- of all ties of the 
child given in adoption in the family of his 
or her birth. The child altogether ceases to 
have any ties with the family of his birth. 
Correspondingly, these very ties are auto- 
matically replaced by those created by the 
adoption in the adoptive, family. The legal 
effect of giving the child in adoption must 
therefore be to transfer the child from the 
family of its birth to the family of its adop- 
tion. The result is, as mentioned in S. 14(1) 
namely where a wife is living, adoption by 
the husband results in the adoption of the 
child by both these spouses; the child is not 
only the child of the adoptive father but 
also of the adoptive mother. ....... When a 
widow or an unmarried woman adopts a 
child, any husband she marries subsequent 
to adoption becomes the step-father of the 
adopted child. The scheme of Ss. 11 and 
12, therefore, is that in the case of adoption 
by a widow the adopted child becomes 
absorbed in the adoptive family to which 
the widow belonged. In other words the 
child adopted is tied with the relationship 
of sonship with the deceased husband of 
the widow. The other collateral relations of 
the husband would be connected with the 
child through that deceased husband of the 
widow. For instance, the husband’s brother 
would necessarily be the uncle of the adopt- 
ed child. ........ It is true that Sec. 14 of 
the Act does not expressly state that the 
child adopted by the widow becomes the 
adopted son of the husband of the widow. 
But it is a necessary implication of Ss. 12 
and 14 ofthe Act that a son adopted by the 
widow becomes a son not only of the widow 
but also of the deceased husband. ......... 
The Additional District Judge was, there- 
fore, right in granting a decree in favour of 
the plaintiff No. 2 declaring his title to the 
agricultural lands in the village Palasia and 
half share of the house situated in the vil- 
lage.” 

12. The facts of this case are nearer to 
the facts of the present case. The Supreme 
Court in the case has specifically discussed 
the character of property held by the sole 
surviving coparcener and the relationship of 
the adopted son to such surviving copar- 
cener and his right to ask for partition. In 
the circumstances, therefore, the learned 
counsel for the appellants rightly submitted 
that the later case is more relevant to the 
facts of the present case and the decision 
rendered therein applies to the facts of the 


present case. There is substance in the sub- 
mission, 
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13. In the earlier case cited above, there 
is no consideration of the nature and char- 
acter of property held by the sole surviving 
coparcener in a joint family and the effect 
of adoption on such property. Hence, the 
observations in the earlier case are not very 
relevant to the facts of the present case. 


14. In fact these two decisions came up 
for consideration before a Division Bench 
of the Bombay High Court in the case of 
Y. K. Nalavade v. Ananda G. Chavan (AIR 
1981 Bom 109). Deshpande, J., who deli- 
vered the judgment for the Bench, in para- 
graph-19 of the judgment has observed 
thus: 


“As stated earlier, Mr. Sali relied on the 
case of Sawan Ram v. Mst. Kalawanti, re- 
ported in AIR 1967 SC 1761. Observations 
in para 9 of this judgment do apparently 
support Mr. Sali. But the same run counter 
to the ratio of the later judgment in Sita- 
bai’s case (AIR 1970 SC 343). Kamat, J., 
observed that the ratio of Sawan Ram’s case 
decided by three learned Judges, has been 
overruled by Sitabai’s case (supra) decided 
by another Bench of three Judges. We how- 
ever, find that the point, arising in the Sita- 
bai’s case had not at all arisen in Sawan 
Ram’s case. Smt. Bhagwani does not appear 
to be the widow of the joint family. She 
was holding lands and houses as limited 
owner as an heir of her husband Ramji 
Dass. When she tried to alienate the said 
property by a mortgage deed and a gift deed, 
Sawan Ram filed a suit as a reversioner for 
declaration that the same was not binding 
on him. The suit was decreed. During 
pendency of Smt. Bhagwani’s appeal, Smt. 
Bhagwani adopted the donee’s son on 24th 
Aug., 1959. After Bhagwani’s death on 3lst 
Oct., 1959, Sawan Ram filed another suit 
for possession of the property. All the three 
Courts, including the Supreme Court, dis~ 
missed Sawan Ramm’s suit and upheld vali- 
dity of adoption and adopted son’s title to 
the said property. It will thus be clear that 
the case itself did not raise any question of 
Tights or title of sole surviving coparcener 
in the joint property or effects of adoption 
thereon. Claim of adopted son to the pro- 
perty was challenged on the ground that he 
can be the adoptive son only of Bhagwani 
and not of her husband and such adoption 
cannot affect reversioner’s rights. Reliance 
was placed on the judgment in the case of 
N. Hanumat Rao v. Hanumayya, reported 
in (1964) 1 Andh WR 156. The Supreme 
Court disapproved this view of the Andhra 
Pradesh High Court and held that on adop- 
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tion, the child becomes the son of both the 
spouses, husband and widow. The Court, 
however, upbeld ihe conclusion of the said 
High Court that the adopted son cannot 
divest the title of sole surviving coparcener. 
Firstly, later decision would prevail over the 
earlier. Secondly, decision in former case is 
clearly obiter, the point not having arisen 
there. Thirdly, legal position enunciated in 
Sitabai’s case was not brought to the notice 
of the learned Judges in Sawan Ram’s case. 
Reliance on Sawan Ram’s case by Mr. Sali 
thus appears to us to be ill-founded.” 


Those observations apply to the facts of 
the present case also. 


15. In fact a Full Bench of this Court in 
the case of Govindanaik G. Kalaghatigi v. 
West Patent Press Co. Ltd. (AIR 1980 Kant 
92) by a majority decision has held that if 
there are two irreconcilable decisions of the 
Supreme Court rendered by Benches consist- 
ing cf the same number of Judges, the High 
Courts are bound by the later decision of 
the Supreme Court. This view is reiterated 
by a Full Bench of this Court in the case 
reported in AIR 1980 Kant 95. That way 
also it is obvious that this Court is bound 
by the later decision of the Supreme Court. 


16. In the result, therefore, the appeal is 
allowed. The judgment and decree of the 
learned Civil Judge are set aside for the rea- 
sons discussed above and the judgment and 
decree of the learned Munsiff are sustained 
and maintained. No costs. 


Appeal allowed. 
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Paidi JLakshmayya, 
Bank Ltd., Respondent, 


Second Appeal No. 457 of 1975, D/- 27-1- 
1982. 


Contract Act (9 of 1872), Section 70 — 
Bank granting Ioan to A and obtaining de= 
cree — Death of A — During execution, 
Bank finding that C was real beneficiary of 
loan, hence suit against C — Held, C was not 
direct beneficiary from Bank and Section 70 
was not attracted. 


The person seeking the aid of Section 70, 
to obtain compensation from another per- 
son, should be one who had done something 
to that other person or who should have de- 
livered something to that person and that that 
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other person should have accepted directly 
the work done or the goods delivered. The 
giver, the person claiming benefit under Sec- 
tion 70, in order to succeed, shall have to 
prove that the defendant was the person to 
whom the goods had been delivered or work 
had been executed. AIR 1973 Mys 333 and 
AIR 1950 Mad 817, Rel. on. (Para 17) 


The Bank granted a loan to A and obtain- 
ed a decree. A died. During execution, it 
was found that C was the real beneficiary of 
the loan since he admitted his responsibility 
in the matter of clearing dues. Hence Bank 
proceeded against C on the basis of Sec. 70, 
Contract Act. 


Held, that C was not assigned liability to 
discharge debt. The transaction, if at all 
was there, it was between A and C and not 
between Bank and C. C did not obtain the 
loan direct from Bank. Neither Section 70 
nor the doctrine of unjust enrichment could 
be availed of by Bank to proceed against C. 
AIR 1962 SC 779 and AIR 1960 Mad 137 
and AIR 1957 Mys 65, Disting. 

(Paras 13, 17) 


Cases Referred: Chronological Paras 
AIR 1973 Mys 333 : (1973)2 MysLI9 17 


AIR 1962 SC 779 15, 17 
AIR 1960 Mad 137 14, 16 
AIR 1957 Mys 65 15 
AIR 1950 Mad 817 17 

Chandrashekhariah, for Appellant; B. S. 


Pranesh Rao for S. Mani, for Respondent. 


JUDGMENT :— Appellant Sri Paidi 
Lakshmayya, who has been unsuccessful in 
his defence both in the Courts of the Civil 
Judge and District Judge, Bellary, against the 
claim of the respondent, Indian Bank Limit- 
ed (Bank), has preferred this appeal. 


2. The Bank claimed a money decree 
against Lakshmayya in O. S$. No. 73 of 1962 
on the file of the Civil Judge, Bellary. The 
suit was decreed as prayed for and came to 
be confirmed in R. A. No. 1 of 1965 on the 
file of the District Judge, Bellary. 


3. The claim has an interesting back- 
ground. In order to appreciate the question 
involved in this appeal the facts, on which 
the Bank’s claim against Lakshmayya is 
based, may be noted: 


The Bank took over the Rayalaseema 
Bank Ltd., in the year 1961 and thus succeed- 
ed to all its assets. Prior to its merger the 
Rayalaseema Bank had advanced Rs. 10,000/- 
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as short term loan to two persons M. Chin- 
nappa Reddy and Harinarayanaswami of 
Dharmavaram Taluk, in the year 1951. Sinc® 
they did not discharge the debt in time the 
Rayalaseema Bank filed a suit against them 
in O. S. No. 30 of 1953 on the file of the 
Subordinate Judge, Bellary, and obtained a 
decree against them. Towards the decretal 
amount a sum of Rs. 6,000/- is said to have 
been paid during 1953 and the balance re- 
mained unpaid at the time of the take-over 
of the Rayalaseema Bank by the Bank. 


4. The case of the Bank against Laksh- 
mayya was that it was he who was the real 
beneficiary under the aforesaid loan transac- 
tion and that, as a beneficiary and guarantor 
for the repayment of the Joan, he was liable 
to pay the amount, and that in spite of seve- 
ral demands he had not done so. On this 
basis the Bank instituted O. S. No. 73 of 
1962 against Lakshmayya on the file of the 
Civil Judge, Bellary, 


-5. In his written statement Lakshmayya’s 
contention was that he was not the borrower 
nor was he the beneficiary and the guaran- 
tor for payment of the loan obtained by the 
aforesaid two persons and, therefore, the suit 
was not maintainable against him. It was 
also bis case that the suit was barred by 
time; that the Civil Judge, Bellary, had no 
jurisdiction to entertain the suit; that there 
was no cause of action for the same; that it 
was vexatious; and that, in the circumstances, 
the same should be dismissed with examplary 
and compensatory costs, 


6. Ths trial Court framed 14 issues. On 
behalf of the plaintiff six witnesses were ex- 
amined and documents from Exhibits P-1 to 
P-46 were marked. The defendant did not 
adduce any evidence on his side. The trial 
Court answered all the relevant issues in 
favour of the plaintiff and against the de- 
fendant and decreed the suit as prayed for. 
Concurring with those findings the first ap- 
pellate Court dismissed the appeal preferred 
by Lakshmayya. 


7. On the merits of the claim the trial 
Court was of the view that though the lonees 
were Chinnappa Reddy and Narayanaswami 
the real beneficiary under the transaction was 
Lakshmayya, and that it was on his behalf 
the aforesaid persons had applied for the 
loan and had obtained it from the Rayala- 
seema Bank and that being the real benefi- 
ciary Lakshmayya was liable to discharge 
the debt outstanding. It was of the view 
that ‘since Lakshmayya cannot unjustly 
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enrich tumself out of this transaclion tne sulf 
against him by the Bank was- maintamable 
ander section 70 of the Contract Act, 1872 
(the Act). The first appellate Court has 
confirmed this view. 


8. Though the learned Counsel for the 
appellant challenged the findings of the 
Courts below on the merits of the claim and 
also on the question of limitation and juris- 
diction, by and large his argument was con- 
fined to attack the findings of the Courts 
below on the former aspect of the case. The 
learned Counsel for the respondent support- 
ed the judgments and decrees of the Courts 
below. 


9. Since this appeal can be disposed of 
on a short point it is not necessary to deal 
with the other aspects of the case. The point 
that arises for consideration is as to whether, 
in the circumstances of the case, the defen- 
dant is liable to the plaintiff for the suit 
claim under Section 70 of the. Act? 


10. Now, it is not in dispute that the loan 
amount, the subject matter of this claim, had 
been drawn by the aforesaid Chinnappa 
Reddy and WHarinarayanaswamy, and they 
were the persons who had applied for the 
said loan. In para 4 of the plaint it is stated 
as follows: 


“The loan was ultimately drawn by these 

two parties in the form of bills discounted 
Bill Nos. 13 to 16, dated 3-9-1951 payable 
after 30 days”. 
After they had committed default in the pay- 
ment the Rayalaseema Bank had filed the ori- 
ginal suit, referred to above, in the Court of 
the Subordinate Judge, Bellary,. only against 
them. While trying to make out its claim 
against Lakshmayya what is stated in the 
plaint is that “he was the ultimate beneficiary 
in the transaction and the same became ap- 
parent when he disclosed and. admitted his 
tesponsibility in the matter of clearing the 
dues”. 


11. Let us consider, in brief, the evidence 
on this aspect of the plaintiff’s. case. The 
plaintiffs first witness Sri. Sitaramareddy 
(P. W. 1), who had acted as the Chairman 
of the Rayalaseema Bank during a: period 
previously has stated about Lakshmayya 
having told him that he, Lakshmayya, “would 
help in the collection of the money due from 
Chinnappa Reddy and MHarinarayanaswamy, 
and that the legal proceedings: may not be 
taken to realise the amount from them”. The 
2nd witness, Sri Lingareddy,:.says that Lak- 
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shmayya, who was (at the time when -the 
Joan was sanctioned to the aforesaid two 
persons) one of the Directors of the Rayala- 
scema Bank, was present when their loan ap- 
plication had been taken up for considera- 
tion and “had sponsored and recommended” 
for that loan and “had also testified to the 
solvency of the aforesaid applicants” and 
that on the basis of his assurances the said 
loan had been sanctioned. This witness also 
gave evidence with reference to some letters 
in which Lakshmayya, it appears, had given 
an undertaking to collect the debt from the 
aforesaid persons and pay the same to the 
Bank. Sri. Venugopalachar, the 3rd witness, 
was one of the Directors of the Rayala- 
seema Bank, and his evidence is that Laksh- 
mayya had requested him to support the case 
of Chinnappa Reddy and Harinarayanaswamy 


for loan. The 4th and the 5th witnesses 
gave evidence stating that Lakshmayya 
had recommended the case of the said 


two persons and had certified to their 
solvency etc. The evidence of the 6th wit- 
ness, Sri Seshagiri Rao, to which my parti- 
cular attention was drawn by the Counsel 
for the respondent, is rather interesting. At 
the time when he gave evidence he was work- 
ing as a Legal Assistant to the plaintiff- 
Bank. He had joined the Rayalaseema Bank 
in 1956 as a sub-agent and Legal Assistant, 
His evidence is that by the time he joined 
the Rayalaseema Bank proceeding in execu- 
tion had been taken against the judgment- 
debtors, Chinnappa Reddy and Harinarayana- 
swamy. By the time this witness came on 
the scene as a Legal Assistant Harinarayana- 
swamy was dead. And Chinnappa Reddy 
also died in August, 1956. While trying to 
find out the names of the legal representa- 
tives of the deceased judgment-debtors this 
Witness is said to have visited Ananthapur. 
He states that, accompanied by one Satya- 
narayana, he had been to the house of the 
defendant and that Satyanaraya, who was 
the agent of Ananthapur branch of the 
Rayalaseema Bank, had asked Lakshmayya 
to pay the amount due under the decree and 
Lakshmayya told that he would pay and 
write a letter to the Directors. Later, on 
another occasion, Lakshmayya is said to have 
told him (the witness) that it was he who 
had utilised the money and would pay the 
balance soon. 


12. During the time when the execution 
was pending against ‘Chinnappa Reddy and 
another, Lakshmayya wrote a letter (Ex. P-1) 
on 18-1-1957 ‘to Sri. Sitaramareddy, stating 
that “both the borrowers are unfortunately 
dead and their children are added ‘as ‘the legal 
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representatives and that he would “see that 
it is amicably settled and the amount paid”. 


About six months earlier to the writ- 
ing of this letter Ex. P-1 Lakshmayya 
had written another letter Ex. P-2 to 


the Manager of the Rayalaseema Bank 
on 29-8-1956 stating therein as follows: 
“Sri. Chinnappa Reddy of Narasanakota had 
written to him that you are going to execute 
the decree against him. You know [I am 
responsible for the said amount and a large 
amount of Rs. 6,000/- had been paid in lump 
sum and the decree is only for the balance. 
Please grant him time for a couple of months 
so that, in the meanwhile, I will see that it 
is amicably settled. Please do not execute 
the decree”. The rest of the correspondence 
is not of much consequence. 


13. All this evidence is mainly sought to 
be used by the plaintiff to say that it was the 
defendant who was the real beneficiary of 
this loan transaction and therefore was liable 
to repay the suit claim under Section 70 of 
the Act. However, there was a feeble at- 
tempt at a certain stage of the proceeding to 
establish the plaintiff’s claim on the basis 
that the defendant had agreed to discharge 
the debt and therefore he was liable. In this 
connection reliance was placed on Ex. P-2, 
the letter writlen by the defendant to the 
Manager of the Rayalaseema Bank on 29-8- 
1956 and also on the evidence of P. W. 6, 
Narasinga Rao. P. W. 6, admittedly was an 
interested witness, and, in my opinion, not 
much value can be attached to what he 
states. Further, Lakshmayya’s say in Ex. P-2 
that “he was responsible for the amount’ may 
not in the circumstances, mean that he him- 
self had undertaken to discharge the said 
loan. It might also mean that he would see 
to it that the debtors discharge the said debt. 
Assuming, but not admitting, that Laksh- 
mayya had stated, as aforesaid, that it was his 
responsibility to discharge the debt, that by 
itself was not sufficient to proceed against 
him. The liability to discharge the decretal 
debt cannot be said to have been assigned 
or transferred to Lakshmayya in any manner 
known to law so that he could be proceeded 
against. 


14. Counsel for the respondent contends 
that Lakshmayya had contested for Parlia- 
ment in the first general election held in the 
month on Jan., 1952; that he was in need of 
funds; and that, therefore, he had used these 
well-wishers of his to obtain the loan from 
the Rayalaseema Bank and. that he was the 
real beneficiary and, therefore, is. liable to 


Paidi Lakshmayya v. Indian Bank Ltd. 


Kant. 341 


pay the money. I may say, in the circum- 
stances of this case, this submission is rather 
untenable. Admittedly the amount. had been 
received by Chinnappa Reddy and Hari- 
narayanaswani. If Lakshmayya had taken 
that money from them, Lakshmayya would 
be liable to them and not to Rayalaseema 
Bank or to its successor. Section 70 of the 
Act is not attracted to a transaction of this 
nature. That section, with its illustrations, 
reads as follows :— 


“70. Obligation of Person Enjoying Benefit 
of Non-Gratuitous Act. 


Where a person lawfully does anything for 
another person, or delivers anything to him, 
not intending to do so gratuitously, and such 
other person enjoys the benefit thereof, the 
latter is bound to make compensation to the 
former in respect of, or to restore, the things 
so done or delivered. 


ILLUSTRATIONS : 


(a) A, a tradesman, leaves goods at B's 
house by mistake. B treats the goods as his 
own. He is bound to pay A for them. 


(b) A saves B’s property from fire. A is 
not entitled to compensation from B., if the 
circumstances show that he intended to act 
gratuitously.” 


While purporting to apply the principle 
underlying Section 70 of the Act to the 
transaction in question the Court below has 
placed reliance on three decisions, and, in 
particular, on a decision of the Madras Higb 
Court in Pierce Leslie and Co. Ltd., Kozhi- 
kode v. Commr. of Income-tax, Madras, AIR 
1960 Mad 137. 


15. Let me first consider the two other 
decisions relied upon by the first appellate 
Court. In Gaviya v. Lingiah, AIR 1957 Mys 
65, the Court applying the principle that 
Courts should not permit unjust enrichment, 
granted relief io a party, who, having pur- 
chased the property subject to mortgage 
from a person who was subsequently found 
to have had no right to sell the same, had 
discharged the mortgage debt and subse- 
quently, having been dispossessed of that pro- 
perty by the real owners, filed a suit to re- 
cover the amount which he had paid to the 
mortgagees. The Court applied the above 
principle and upheld his claim. It may be 
noted that the suit was against the very per- 
son (mortgagee) who had received the 
monies from the plaintiff, and not as in this 
case. The other is a decision of the Supreme 
Court in State of West Bengal v. M/s. B.K. 
Mondal and Sons, AIR 1962 SC 779. In this 
case also the suit was against the party who, 
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admittedly, had been directly benefited from 
the works done by the plaintiff unlike in the 
case on hand. The facts are thus distin- 
guishable. 


16. The facts of the instant case are also 
different from the facts in Pierce Leslie and 
Co.’s case AIR 1960 Mad 137 (supra). In 
that case a Tea estate of a Private Company 
was being managed by the 1st defendant- 
Company as its Secretary. The private com- 
pany was in financial difficulties. That tea 
estate was offered for sale. The 1st defen- 
dant, the 2nd defendant, and others came 
forward to purchase the estate. It may be 
noted that the first defendant-Company had 
a controlling interest in the 2nd defendant- 
Company (also referred to in the decision as 
the new company). The facts brought out 
in the case had established that the Ist de- 
fendant-Company, which was managing the 
private company owning the tea estate, had 
used ifs position with the private company 
and had got that estate sold from the pri- 
vate company to the 2nd defendant-company 
for a far lesser sum than the one offered by 
others. Thus, to the extent of its interest in 
the 2nd defendant-company the first defen- 
dant-company had been benefitted from this 
transaction. In this connection the Court ob- 
served that the Ist defendant-company -stood 
in fiduciary capacity to the plaintiffs, who 
were shareholders of that private company, 
the owners of the Tea estate, and that having 
misused that relationship the Ist defendant- 
company had knocked away the property 
and had enriched itself unjustly and was 
therefore liable to make good to the plain- 
tiffs that loss to the extent indicated in their 
judgment. As can be seen from the facts of 
this case, Pierce Leslie and Co.’s case AIR 
1960 Mad 137, it was that defendant who 
had been directly benefited from this tran- 
saction who had been made liable. 


17. In the instant case admittedly it is 
not Lakshmayya who had received the 
money directly from Rayalaseema Bank. The 
plaintiffs case is that Lakshmayya was in 
need of money and, therefore, using his in- 
fluence as one of the Directors, got that loan 
sanctioned to his friends, and had taken that 
money from his friends in order to use it at 
the time of his election and thereby he had 
been benefited from the said transaction and 
was liable to repay the loan. As already 
stated, to such facts neither Section 70 of the 
Act nor the principle underlying that section 
~—- doctrine of unjust enrichment —- is ap- 
plicable. Construing Section 70, in State of 
West Bengal v. B. K. Mondal, AIR 1962 SC 
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779 the Supreme Court observes at para 17 
as follows: 


“Between the persons claiming compensa- 
tion and persons against whom it is claimed 
some lawful relationship must subsist, for 
that is the implication of the use of the word 
‘lawfully’ in Section 70; but the said lawful 
relationship arises not because the party 
claiming compensation has done something 
for the party against whom the compensa- 
tion is claimed but because what has been 


done by the former has been accepted and 
enjoyed by the latter.” (Head-note-D) 
(para 17) (underlining supplied) 


Such a relationship as has been referred to 
in State of West Bengal v. B. K. Mondal and 
Son’s case AIR 1962 SC 779 does not exist 
between the parties in the instant case be- 
cause, for the reasons already stated, the 
giving and taking, if at all, was between 
those two, Chinnappa Reddy and Hari- 
narayanaswamy, on the one hand, and 
Lakshmayya, on the other. Lakshmayya did 
not receive or obtain the loan directly from 
the Rayalaseema Bank. In this connection 
the learned Counsel for the appellant rightly 
placed reliance on a Division Bench ruling 
of this Court in State of Mysore v. Tara- 
chand Venkatachand Shaha, (1973) 2 Mys 
LJ 9: (AIR 1973 Mys 333). In that case 
the Ist defendant had borrowed some money 
from the plaintiff on executing a bond in 
favour of the plaintiff undertaking to repay 
the sum borrowed with a certain rate of 
interest. The 2nd defendant and another 
were sureties. It may be noted that the plain- 
tiff, being the State Government, could not 
succeed in the suit it had filed to recover the 
said sum against the defendants for the rea- 
son that the contract that had been entered 
into by the official of the State Government 
concerned with the Ist defendant was not in 
accordance with Art. 229 (1) of the Constitu- 
tion of India, but, applying the principle of 
Section 70 of the Act, the Court gave a de- 
cree only against the first defendant but not 
against others. This was on the ground that 
the other defendants had not been benefited 
directly from that transaction. In this con- 
nection the following observations made by 
Venkataramiah, J. (as he then was) may be 
noted (at p. 335 of AIR): 


“The position of the other defendants is 
however different from that of defendant 1. 
As already mentioned, defendant 2 is a surety 
and defendants 3 to 14 are the legal re- 
presentatives of the other surety. It is not 
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the case of the plaintiffs that defendant 2 and 
the other surety Vittalchand Talati had 
derived any benefit under the transaction. 
The expression ‘benefit’ in Section 70 of the 


Act should be understood as referring to a 
benefit directly derived by the person against 
whom the claim is made. Since the agree- 


ment on the basis of which action is taken 
as against defendant 2 and the estate of 
Vittalchand Talati in the hands of defen- 
dants 3 to 14 is not an enforceable agree- 
ment and since their case does not come 
within the scope of Section 70 of the Act, 
the suit against them has to be dismissed”. 
(underlining supplied) 


‘Directly derived’ does not mean derived 
through others. In fact, that that would be 
the meaning is clear by a bare reading of 
S. 70. The person seeking the aid of Sec- 
tion 70, to obtain compensation from another 
person, should be one who had done some- 
thing to that other person or who should 
have delivered something to that person and 
that that other person should have accepted 
directly the work done or the goods deliver- 
ed. The giver, the person claiming benefit 
wnder Section 70, in order to succeed, shall 
have to prove that the defendant was the 
person to whom the goods had been deliver- 
ed or work had been executed. This is how 
the Madras High Court also had construed 
Section 70 in Challa Appayya v. Chandra 
Ayya, AIR 1950 Mad 817. At para 4 the 
learned Judge observes as follows: 


“In order to claim the benefit of Sec. 70, 
it must be shown that the defendant had the 
opportunity of accepting or rejecting the 
benefit of the payment made by the plain- 
tiffs. The words in the section ‘he enjoys 
such benefit? must be taken to mean that he 
does it as a result of his volition.” (Head 
Note B) 


Neither Section 70 nor the Doctrine of un- 
just enrichment can be availed of by the 
plaintiff to press its claim against the defen- 
dant. Both the Courts below have wholly 
misconstrued the position in law. 


18. It was also argued by the learned 
Counsel for the respondent that Lakshmayya 


had not stepped into the witness: box, had 
not adduced any evidence on his side, and 
therefore the plaintiff was entitled to succeed 
on the basis of his unchallenged averments 
in the plaint and the evidence adduced in 
support of its case. It is well known that the 
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plaintiff cannot succeed on the weakness of 
his adversary’s defence. He has to succeed 
on the strength of his own case. Since the 
claim of the plaintiff, on the face of it, is 
not sustainable in law, as stated above, the 
plaintiff has to fail. 


19, Therefore, this appeal is allowed. The 
judgments and decrees of both the Courts 
below are hereby set aside, and the plain- 
tiffs suit is dismissed with costs throughout. 


Appeal allowed. 
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Ramesh Pande and others, Appellants v. 
State of Karnataka and others, Respondents. 


Writ Appeal No. 1298 of 1981, Dj- 4-11- 
1981. 


Constitution of India, Art. 226 — Karna- 
taka Court-fees and Suits Valuation Act 
(16 of 1958), Section 6 (3) and (4) and Sche- 
dule Hi Article 1 Clause (s) — (Karnataka 
High Court) Writ Preceedings Rules, 1977, 
Rule 7 (as it then stood) —- One writ petition 
presented by thirteen petitioners impugning a 
taxing provision imposing fax upon them — 
Court-fee payable — Term ‘common interest’ 
in R. 7 (2) — Cennotation. (Words and 
Phrases —— ‘Common interest’), 


Common interest is not the same as simi- 
lar interest. Where several persons claim an 
interest in the subject-matter of controversy, 
as members of a class or community or re- 
sidents of a locality, they can be said to have 
a common jnterest in respect of such sub- 
ject-matter, Petitioners in the present writ 
petition, do not claim to have any common 
interest in the subject matter of controversy 
as members of a class of community or re- 
sidents of a locality or the like. Each of 
them carrying on his individual business of 
vending liquor, has joined in the petition, 
for impugning a taxing provision imposing 
tax on them. Each of them has so joined 
as he stands to suffer an individual injury 
under the impugned taxing provision. Each 
of the petitioners has only a separate and 
distinct interest. But if the provision is de- 
clared unconstitutional on a writ petition 
filed by one, non-joining persons will also be 
benefited. Hence, on the basis of the deem- 
ing meaning given by the explanation to 
Rule 7 (2) of the Rules, to the term ‘common 
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interest’, petitioners could be regarded as 
having common interest in the subject-matter 
of controversy which enables them to pre- 
sent a single writ petition under R. 7 (2). 
But as each of the petitioners has a liability 
to pay the tax individually under the impugn- 
ed taxing provision, each of them has a se- 
rarate and distinct cause of action in respect 
of it Thus the present writ petition em- 
braces separate and distinct causes of action 
of several petitioners who seek separate re- 
liefs based on their individual cause of action. 
Hence, under Cl. (S) of Art. I of Sch. II of 
the Karnataka Court-fees and Suits Valua- 
tion Act, 1958 read with sub-sections (3) and 
(4) of Section 6 of that Act, each of the 
petitioners in the present writ petition, is 
liable to pay thereon a separate court-fee of 
Rs. 100, as if he had presented a separate 
writ petition. The petitioners have to pay 
the deficient court-fee of Rs. 1,200/-. AIR 
1981 SC 484, 485, Rel. on. Decision of Single 
Judge D/- 31-8-1981 (Kant), Affirmed. 

(Paras 15, 16. 19, 20) 


Cases Referred: Chronological Paras 
AIR 1981 SC 484 19 
AIR 1977 Ker 203 14 
AIR 1968 Raj 20 a 13 
AIR 1965 Mys 1433. > ` 12 
AIR 1959 Mad 137 ` 11 


Kashinath Rao Patil, for Appellants; M. R. 
Achar, Addi. Govt. Advocate, for Respon- 
dents. ` 


N. VENKATACHALA, J.:— By- E 
of learned counsel, this appeal was treated 
as having been posted, for i and we 
heard them.- i, 


2. This appeal is from the order dated 
31-8-1981 of Chandrakantaraj Urs, J. in writ 
petition of Ramesh Pande and others of 1981 
regarding the court-fee payable on that peti- 
tion. The petitioners therein have presented 
this appeal and for the sake of convenience, 
they will hereinafter ‘be referred to as the 
petitioners. ` 


3.. Petitioners, thirteen in ‘aumnber, who 
are individually engaged in vending liquor in 
different towns .of Karnataka, presented a 
writ petition under Article, 226 of the Con- 
stitution, impugning the constitutional vali- 
dity of new Section 6-B of the Karnataka 
Sales Tax- Act, 1957, substituted by the 


Karnataka Sales Tax (Amendment) Act, 1981. 


(hereinafter referred to as. ‘the Impugned. 
taxing provision’). On that petition, .a-court- 
fee of Rs. 100 had been paid. The: office of 
this- Court ‘raised an objection to--the: effect: 
that..proper court-fees payable on that peti- 
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tion in which thirteen petitioners had join- 
ed, was Rs. 1,300 and the petitioners had to 
make good the deficient court-fee of Rupees 
1200. The learned single Judge, who heard 
that office objection, upheld it. 


4, The question as to the court-fee pay- 
able on a writ petition filed by more than 
one petitioner, impugning a taxing provision 
imposing tax upon them, arises for our deci- 
sion in this appeal. 


5. The court-fee payable on a petition 
under Article 226, is prescribed by Clause (S) 
of Article 1 of Sch. II to the Karnataka 
Court-fees and Suits Valuation Act, 1958 
(hereinafter referred to as ‘the Act’) which 
reads: 


“Petition to the High Court under Arti- 
cle 226 of the Constifution for a writ other 
than the writ of habeas corpus .. . one 
hundred rupees”. 


6. Material portions of R. 7 of the Writ 
Proceedings Rules, 1977 (hereinafter referred 
to as ‘the Rules’), which deals with the pro- 
cedure for filing common or joint writ peti- 
tion in this Court; as that Rule stood when 
the instant writ petition was presented, reads 
thus :-— 

“7. Procedure for filing common or joint 
petitions :— 


(1) Several persons having similar but se- 
parate and distinct interest in the subject 
matter of controversy involving common 
questions of law and facts may file a com- 
mon petition. Such a petition shall be treat- 
ed as equivalent to the. filing of such number 
of writ petitions as there are petitioners and 
shall be numbered accordingly and the court- 
fee payable on such writ petition shall be 
numbered accordingly and the court-fee pay- 
able on such writ petition shall be the same 
as payable on the number of writ petitions, 
when filed separately...... 


(2) Several persons having common or 
joint interest but not seeking any individual 
relief may file a single petition. 


Explanation :— For the purpose of this 
sub-rule. persons shall be considered to have 
common interest if the relief sought for by 
a single petitioner, if granted, would enure 
to the benefit of the other petitioners, even _ 
if they had not joined as petitioners, ir- 
respective of the interim reliefs sought for 
by the petitioners. 


Provided that no final ‘individual -:relief,: 
consequential oF OMe: is sought for in- 
the petition” 2- — 0 = `o 
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7. Shri. Kashinathrao Patil, learned Coun- 
sel for the - appellants-petitioners contended 
that the petitioners have a common interest 
in the subject matter of controversy in the 
writ petition inasmuch as they have all 
challenged therein the constitutional validity 
of the impugned taxing provision and that 
this is not a case where each of them has a 
separate and distinct interest in such subject 
matter. He maintained that it is sub-r. (2) 
of Rule 7 of the Rules and not sub-rule (1) 
thereof, as it stood when the writ petition 
was presented which governed the matter, 
He strongly relied on the Explanation to sub- 
rule (2) and submitted that in view of that 
Explanation, the petitioners must be regard- 
ed as having a common interest in the sub- 
ject matter of controversy in the writ peti- 
tion- because, as contemplated therein, if the 
impugned taxing provision is declared to be 
invalid in a writ petition presented by only 
one of the petitioners, such declaration would 
enure to the benefit of all other petitioners 
therein even if they had not joined as such 
petitioners. Sri Patil further contended that 
in view of the proviso to sub-rule (2), the 
mere fact that the petitioners had also sought 
for' an interim order in respect of each of 
them, did not deprive them of the benefit of 
that sub-rule. 


8. The learned Addi. Government Advo- 
cafe, on the other hand, contended that each 


of the petitioners is separately aggrieved by 


the’ levy of the impugned taxing provision as 


each of them is carrying on business sepa- 


rately and not jointly with the others and 
has a separate and distinct interest though 
similar or identical. He also contended that 
the present writ petition is governed by sub- 
rule (1) and not by sub-rule (2) of Rule 7 of 
the Rules that hence the explanation to 
sub-rule (2) was not attracted. He maintain- 
ed that the ‘court-fee payable on a writ peti- 
tion under Article 226 of the Constitution, 
is since prescribed under Clause (s) of Arti- 
cle I of Schedule II to the Act, the filing of 
a joint or a common writ petition by more 
than one person as permitted under the 
Rules made. by the High Court, by itself, is 
not sufficient to relieve them of their liabi- 
lity. to pay aggregate amount of court-fee 
under sub-section (3) read with sub-sec. (4) 
of Section 6 of the Act as if they. had filed 
individual and. separate . writ’ petitions. 


9. Whether, the petion in- the present 
writ petition, should be regarded as those 
who: have a common or joint interest in- the 
subject mafter of controversy -therein -or .as 
those each of whom has a separate-and dis: 
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tinct interest in’ such subject matter, is a 
point which: requires our decision before: we 
can proceed to deal .with the question as to 
whether sub-rule (1) or sub-rule (2) of R. 7 
of the aoe applies. to the present case. 


10. AS diene: : are decided cases which 
throw light on rhis: point, we shall refer to 
them at the outset. 


1L In Rainbow. Dyeing Factory v. Indus- 
trial Tribunal (AIR 1959 Mad 137), the facts 
were these: By its order, the Government 
of Madras had referred to the Industrial Tri- 
bunal, Madras .for adjudication, various 
issues relating tọ conditions of service of 
employees in 30 industrial concerns engaged 
in dyeing..yarn and cloth. The Tribunal’s 
common award was -impugned in a single 
writ petition by. those 30 concerns. 


The Madras.. High Court, on sonsidenition 
of the said facts, ruled that the interest of the 
30 concerns although similar, were several and 
distinct and therefore each of them had to 
file a separate ‘writ petition and pay the 
court-fee thereon. 


` 12. The above ruling was followed by this 
Court in Mount Corporation v. Director of 
Industries (AIR 1965 Mys 143 : 1964-1 Mys 
LJ 513). There the petitioners had sought to 
challenge in one’ writ petition the actions of 
the State Government on the basis of which 
their applications for licence of stainless steel, 
were rejected. The Court held ‘that each of 
the- petitioners: had distinct and separate 
interest’ as ‘distinguished ‘from common or 
joint interest, in the subject matter of con- 
troversy in the writ petition and hence could 
not maintain a common or joint writ peti- 
tion. 


13. In Chandmal v. State (AIR 1968 Ràj 
20), 41 petitioners had filed a joint writ peti- 
tion praying for a’ mandamus restraining the 
State of Rajasthan from enforcing the levy 
imposed upon them by the Rajasthan Agri- 
cultural Produce -Markets Act, 1961. - Dave, 
C. J., who spøke for‘the Bench, said that’ the 
injury which each of the petitioners might 
suffer by the impugned levy; could only be 
said to be ‘Separate. and not common. 

44. In Väsadeván v. C. S. Co-operative 
Bank, (AIR. 1977.: Ker 203), 7 petitioners had 
filed -a writ petition challenging a decision of 
the Co-operative Appellate Tribunal. On the 
question -of.‘court-fee payable. on such peti- 
tion, the: Kerala -High Court held that where 


-a plurality of petitioners or appellants, having: 
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separate and individual interest in the sub- 
ject matier of the petition or the appeal, 
joined in one action, although only one peti- 
tion or appeal may be filed, court-fee has 
got to be paid separately on the petition or 
the appeal by each one of the petilioners-ap- 
pellants, having an individual interest. 


15. Coming to the case of petitioners in 
the present writ petition, all of them are not 
carrying on business of vending liquor 
jointly but each of them is carrying on his 
own business of vending liquor separately. 
Can it be said that such petitioners have a 
common interest? Common interest is not 
the same as similar interest. Where several 
persons claim an interest in the subject 
matter of controversy, as members of a 
class or community or residents of a locality, 
they can be said to have a common interest 
in respect of such subject-matter. An example 
of such common interest is the interest of 
the villagers to graze their cattle in the vil- 
lage pasture of Gomal land. Another ex- 
ample of such common interest is the inter- 
est of members of a religious denomination 
to immerse a deily in a particular tank. 


16. Petitioners in the present writ peti- 
tion, do not claim to have any common inter- 
est in the subject-matter of controversy as 
members of a class or community or resi- 
dents of a locality or the like. Each of them 
carrying on his individual business of vend- 
ing liquor, has joined in the present writ 
petition, for challenging the impugned taxing 
provision. Each of them has so joined as 
he stands to suffer an individual injury under 
the impugned taxing provision. The injury 
which each of them suffers, can only be. re- 
garded as separate and distinct injury though 
it may be similar to the one suffered by 
others. Hence, each of the petitioners has 
only a separate and distinct interest and not 
common or joint interest in the subject- 
matter of controversy in the writ petition, 
that is, the impugned taxing provision. Thus, 
though on the authority of the decided cases 
and on principle, the interest of each of the 
petitioners in the subject-matter of contro- 
versy in the writ petition, should be regard- 
ed as separate and distinct and not common, 
the Explanation to sub-rule (2) of Rule 7 of 
the Rules speaks to the contrary. Shri 
Kashinathrao contended that if the impugned 
taxing provision is declared to be unconstitu- 
tional in a writ petition presented by one of 
them, that provision cannot be enforced 
against other petitioners even if they had not 
joined as petitioners because of the deemed 
meaning given by the explanation to the 
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term ‘common interest. Shri Kashinathrao 
is right in relying on that explanation to 
contend that the petitioners should be regard- 
ed as having a common interest in the sub- 
ject-matter of controversy in the writ peti- 
tion and that hence they are entitled to pre- 
Sent a single writ petition. 


17. But, what was argued by the learned 
Additional Government Advocate was this. 
Even if the deemed meaning given to com- 
mon interest in the explanation to sub- 
tule (2) of Rule 7 of the Rules, has enabled 
the present petitioners to present a single or 
common or joint writ petition under sub- 
Tule (2) thereof, challenging the impugned 
taxing provision, it does not, by itself, re- 
lieve them of their liability to pay the ag- 
gregate amount of the court-fees payable by 
each of the petitioners on that petition as 
required under sub-section (3) read with sub- 
s. (4) of S. 6 of the Act. The argument of the 
learned Additional Government Advocate in 
our view merits acceptance. 


Sub-sections (3) and (4) of Section 6 of the 
Act read :— 


“(3) Where a suit embraces two or more 
distinct and different causes of action and 
separate reliefs are sought based on them, 
either alternatively or cumulatively, the plaint 
shall be chargeable with which plaints would 
be chargeable under the Act if separate suits 
were instituted in respect of the several 
causes of action. 


(The proviso is omitted as it is not relevant ` 
for the present purpose). 


(4) The provision of this section shall 
apply mutatis mutandis to memoranda of 
appeals, applications, petitions and written. 
statements.” 


(The explanation is omitted as it is not 
relevant for the present purpose). 


18. As already pointed by us, each of the 
petitioners has a separate and distinct inter- 
est in the subject-matter of controversy in 
the writ petition, that is, the taxing provi- 
sion impugned therein, because of the in- 
dividual injury which each of them stands to 
suffer under the impugned taxing provision. 
From this, it follows that each of the peti- 
tioners has a separate and distinct cause of 
action in respect of the impugned taxing 
provision. Therefore, if a writ petition 
embraces two or more separate and distinct 
interest (causes of action) of several peti- 
tioners, who seek separate reliefs based on 
those interests (causes of action), it (the writ 
petition) becomes liable to be charged with 
the aggregale amount of court-fees with 
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which petitions would be chargeable under 
the Act if separate writ petition had- been 
presented in respect of the several separate 
and distinct interest (causes of action), as 
provided for in sub-section (3) read with 
sub-section (4) of Section 6 of the Act. 


19. The question whether it can be said 
that a common writ petition embraces two 
or more causes of action as would make the 
petitioners therein liable for payment of se- 
parate court-fees as if each of them had 
presented separate writ petitions, having 
come up for consideration before the Su- 
preme Court in Mota Singh v. State of Har- 
yana (AIR 1981 SC 484 at p. 485), it has 
answered that question thus: 


“Having regard to the nature of these cases 
where every owner of a truck plying his 
truck for transport of goods has a liability 
to pay tax impugned in the petiticn, each 
one has his own independent cause of action. 
But it is too much to expect that different 
truck owners having no-relation with each 
other either as partners or any other legally 
subsisting jural relationship of association 
of person would be liable to pay only one 
set of court-fee simply because they have 
joined as petitioners in one petition. Each 
one has his own cause of action arising out 
of the liability to pay tax individually and 
the petition of each one would be a separate 
and independent petition and each such per- 
son would be liable to pay legally pay- 
able court-fee on his petition. It would be 
a travesty of law if one were to hold that 
as each one uses a high way, he has com- 
mon cause of action with the rest of truck 
pliers”. 


The above pronouncement of the Supreme 
Court in our view, puts it beyond doubt that 
each of the petitioners in the present writ 
petition, has his own distinct and separate 


cause of action arising out of his liability to 


pay the tax individually under the impugned 
taxing provision. Since the present writ peti- 
tion embraces more than one of such causes 
of action and separate reliefs sought therein, 
namely, to restrain the respondents from 
enforcing the impugned taxing provision 
against each of the petitioners, are based on 
them {such causes of action), it (the present 
writ pelition) is chargeable with the aggre- 
gate amount of the court-fees with which the 
petitions would be chargeable under the Act, 
if separate writ petitions had been present- 
ed in respect of several causes of action, as 


required by sub-sec. (3) read with sub-sec- 
tion (4) af Section Á nf the Act 
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20. Hence, we uphold the contention of, 
the learned Addi. Govt. Advocate that under 
Clause (S) of Article I of Sch. IL of the 
Karnataka Court-fees and Suits Valuation 
Act, 1958 read with sub-secs. (3) and (4) of 
Section 6 of that Act, each of the petitioners 
in the present writ petition, is liable to pay 
thereon a separate court-fee of Rs. 100, a3 
if he had presented a separate writ petition. 
Consequently, we uphold the ruling of the 
learned single Judge, as regards the aggre- 
gate amount of court-fees payable on thel 
present writ petition. 


In the result, we dismiss this appeal. 


However, in the circumstances of this ap- 
peal, we direct the parties to bear their own 
costs. 


Appeal dismissed. 
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The Gwalior Rayon Silk Manufacturing 
(Wvg.) Co. Ltd., Petitioner v. Smt. Lakshm- 
avva and another, Respondents. 


Civil Revn. Petn. No. 695 of 1981, D/- 
29-7-1981. 


Land Acquisition Act (1 of 1894), Sec- 
tion 18 (3) (a) and (b) (inserted by Karnataka 
Act 17 of 1961) — Reference to Court — 
Deputy Commissioner is under statutory 
obligation to make a reference — Obligation 
does not cease on expiry of 90 days from 
date of filing application under Section 18 (1) 
— It continues so long as right of interested 
person to seek a reference exists, which is till 
expiry of 3 years from 91st day of filing ap- 
plication under Section 18 (1) — Clauses (a) 
and (b) are not mutually exclusive. (Limita- 
tion Act (1963), Article 137). 


The Deputy Commissioner has no option 
or discretion whatsoever but to make a re- 
ference if an application under sub-sec. (1) 
of Section 18 of the Act, is filed within the 
period allowed by Section 18 of the Act, by 
any person interested in the property acquir- 
ed and to whom the compensation in full or 
in part is payable and who has not accept- 
ed the award. Thus, the Deputy Commis- 
sioner is under a statutory obligation to 
make a reference to a Civil Court. That it 
is a stalutory obligation, is also clear from 
the report of the Joint Select Committee. 
The Act, merely directs that this statutory 
obligation should be performed within a 
ER aa aE a eR 
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period of 90 days. The statutory obligation 
does not come to an end as long as the right 
to seek the performance of that statutory 
obligation exists in a person interested and 
as such, he is entitled to seek a reference 
under Section 18 of the Act. According to 
Article 137 of the Limitation Act, the party 
is entitled to make an application to a Civil 
Court within a period of 3 years after the 
expiry of 90 days from the date of filing an 
application under Section 18 (1) of the Act, 
for a direction to the Deputy Commissioner 
to make a reference. In such an event, the 
Civil Court is required to give a direction to 
the Deputy Commissioner fo make a refer- 
ence if it is proved that a valid application 
for making a reference under Section 18 of 
the Act, is filed before the Deputy Commis- 
sioner within the period allowed by sub-sec- 
tion (2) of Section 18 of the Act. Thus, as 
long as the jurisdiction to give a direction to 
the Deputy Commissioner to make a refer- 
ence exists in the Civil Court, the statutory 
obligation of the Deputy Commissioner to 
make a reference must be held to continue. In 
that event, only the two sub-clauses (a) and 
(b) can be read together otherwise it will be 
defeating the very object of the Act. Cls. (a) 
and (b) of Section 18 (3) of the Act, are not 
mutually exclusive. In fact, the entire Sec- 
tion 18 of the Act, has to be read as a whole. 
AIR 1955 Mad 23, AIR 1963 Ker 3 and AIR 
1979 SC 404, Disting. (Paras 5.1; 5.3) 


Cases Referred: Chronological Paras 
AIR 1979 SC 404 6.2 
AIR 1963 Ker 3 (FB) 6.1 
AIR 1955 Mad 23 6.1 

W. K. Sundaramurthy, for Petitioner; 


C. S. Kothavale, H. C. G. P., for Respon- 
dent No. 2. 


ORDER :— This civil revision petition 
under Section 115 of the Code of Civil Pro- 
cedure, is preferred against the order dated 
13-2-1981 passed by the learned Civil Judge, 
Ranebennur in Land Acquisition Case No. 
7 of 1979 holding that the reference made 
by the Land Acquisition Officer is maintain- 
able. The petitioner has raised an objection 
before the learned Civil Judge that the re- 
ference made by the Land Acquisition Offi- 
cer is not valid because the same has been 
made after the expiry of 90 days from the 
date of the application filed by the claimant 
under Section 18 of .the Land Acquisition 
Act, 1894 (Central Act No. 1 of 1894) as 
amended by the Karnataka Act No. 17 of 
1961 (hereinafter referred. to as ‘the Act’) 
for making a reference to a Civil. Court. 


Gwalior Rayon Silk Mfg. (Wvg) Co. Ltd. v. Lakshmavva 


A. LR. 


2. The contention is that, after the expiry 
of 90 days from the date of filing an ap- 
plication under Section 18 of the Act, the 
Land Acquisition Officer ceases to have 
power to make a reference and thus becomes 
a functus officio, therefore, the reference 
made by him after the expiry of the afore- 
said period, is invalid. The learned Civil 
Judge has overruled this objection. The same 
contention is put forth in this revision peti- 
tion also. 


3.1. Sri W. K. Sundaramurthy, learned 
Counsel for the petitioner, submits that the 
power given to the Deputy Commissioner 
under Section 18 (3) of the Act, is a statu- 
tory power which he has to exercise in ac- 
cordance with the provisions contained in the 
Act, therefore, he is required to exercise that 
power before the expiry of 90 days from the 
date of filing of the application under Sec- 
tion 18 of the Act, for making a reference 
and if he fails to exercise that power within 
that period, he will not have jurisdiction to 
make a reference after the expiry of 90 days 
as the power gets exhausted. In other words, 
according to him, the Deputy Commissioner, 
becomes a functus officio. 


3.2. Sri C. S. Kothavale, learned High 
Court Government Pleader, supports the 
aforesaid contention and futher submits that 
the very object of introduction of Clause (a) 
of sub-section (3) of Section 18 of the Act, 
by the Karnataka Act No. 17 of 1961, is 
defeated if it is held that the power exists 
even after the expiry of 90 days to enable 
the Deputy Commissioner to make a refer- 
ence. It is further submitted that Cls. (a) 
and (b) of sub-section (3) of Section 18 of 
the Act, are mutually exclusive. 


3.3. On behalf of the claimant-respon- 
dent, it is submitted that the Deputy Com- 
missioner does not cease to have power to 
make a reference even after the expiry of 90 
days from the date of filing of the applica- 
tion under Section 18 of the Act, for making 
a reference, and it is not really the power 
that is enjoyed by the Deputy Commissioner; 
on the contrary it is a statutory obligation 
enjoined upon him to make a reference. 


4. Thus, the question for consideration is 
whether the reference in question made by 
the Deputy Commissioner on the application 
filed under sub-section (1) of Section 18 of 
the Act, within the. period allowed by sub- 
section (2) thereof, for making a reference, 
can be held to be valid even though such 
reference is made. after the expiry of 90 days 
from the. date of filing: of. such application. 
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5.1. The contention’ of the learned coun- 
sel for the petitioner is that it is- the power 
that is enjoyed by the Deputy Commissioner 
under Section 18 (3) of the Act, and if that 
power .is not exercised within the period 
allowed by the statute, the same cannot at 
all be exercised thereafter. 
cannot be accepted. It is not the power that 
is enjoyed by the Deputy Commissioner, 
but it is a statutory obligation. In the case 
of power, the authority is required to decide 
certain things but here in this case, the auth- 
ority has no option or discretion whatsoever 
but to make a reference if an application 
under sub-section (1) of Section 18 of the 
Act, is filed within the period allowed by 
Section 18 of the Act, by any person inter- 
ested in the property acquired and to whom 
the compensation in full or in part is pay- 
able and who has not accepted the award. 
Thus, the Deputy Commissioner is under a 
statutory obligation to make a reference to 
a Civil Court. The Act, merely directs that 
this statutory obligation should be perform- 
ed within a period of 90 days. The statu- 
tory obligation does not come to an end as 
Jong as the right to seek the performance of 
that statutory obligation exists in a person 
interested and as such, he is entitled to seek 
a reference under Section 18 of the Act. 
Thus,, as long as the right to seek a refer- 
ence to a Civil Court exists in a person inter- 
ested in the land acquired, the statutory 
obligation of the Deputy Commissioner to 
make a reference continues. According to 
Article 137 of the Limitation Act, the party 
is entitled to make an application to a Civil 
Court within a period of 3 years after the 
expiry of 90 days from the date of filing an 
application under Section 18 (1) of the Act, 
for a direction to the Deputy Commissioner 
to make a reference. In such an event, the 
Civil Court is required to give a direction to 
the Deputy Commissioner to make a refer- 
ence if it is proved that a valid application 
for making a reference under Section 18 of 
the Act, is filed before the Deputy Commis- 
sioner within the period allowed by sub-sec- 
tion (2) of Section 18 of the Act. Thus, the 
right to seek a direction from the Court to 
the Deputy Commissioner to make a refer- 
ence, in a person interested, who has made 
an application under Section 18 (1) of the 
Act, within the period allowed by sub-sec- 
tion (2) thereof, before the Deputy Commis- 
sioner for making a reference, continues to 
exist till the expiry of three years from the 
9ist day of the filing of the application 
before the Deputy: Commissioner for making 
a reference. Consequently,- the ‘correspond- 
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ing statutory obligation of the Deputy Com- 
missioner to make a. reference to a Civil 
Court under Section 18 of the Act, must be 
held to continue as long as the right to seek 
a reference continues to exist in a person 
interested. Therefore, the contention of the 


petitioner that it is a power and not an obli- 


gation, cannot be accepted. That it is a 
statutory obligation, is also clear from the 
report of the Joint Select Committee. Sub- 
section (3) of Section 18 of the Act came to 
be introduced pursuant to the Report of the 
Joint Select Committee. It is stated in sub- 
para 2 of Para 14 of the report as follows: 


“In some cases, the Deputy Commissioners 
do not make a reference even when an ap- 
plication has been made. We therefore, con- 
sider it necessary to make it obligatory on 
the Deputy Commissioner to make a refer- 
ence within ninety days from the date of re- 
ceipt of an application under sub-section (1) 
of Section 18. We are also of the opinion 
that provision should be made empowering 
the Court to require the Deputy Commis- 
sioner to make a reference. We have accord- 
ingly, inserted a new sub-section (3) in Sec- 
tion 18.” | 


Of course, one of the rules of interpretation 
is that if a particular provision of a statute 
is clear and is unambiguous, the report of 
the Committee of Legislature recommending 
the introduction of such provision, in other 
words, the consideration stemming from 
legislative history need not be taken into 
consideration while interpreting such a provi- 
sion so as to override the plain words of 
such a provision. In the instant case, even 
without reference to the aforesaid report of 
the Joint Select Committee, :I have come to 
the conclusion that Section 18 of the Act, 
imposes an obligation on the Deputy Com- 
missioner to make a reference to a Civil 
Court, if there is a valid application made 
for that purpose. Thus, from the aforesaid 
report of the Joint Select Committee also, it 
is Clear that the legislature while introducing 
sub-section (3) thereof, has intended to make 
it obligatory on the Deputy Commissioner to 
make a reference.. 


5.2. Further, it is to be noticed that one 
of the objects of the Act is to provide 
for determination of the amount of com- 
pensation to be paid to a party or person 
whose immovable property is. acquired. If 
an interpretation as has been put forth by 
the petitioner is to be accepted and it is held 


that a reference made by the Deputy Com- 


missioner after the expiry of 90 days from 
the date of ‘filing of valid application. for 
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making a reference, but before the expiry of 
3 years from the date of expiry of the 
aforesaid period of 90 days is invalid even 
though the right to seek a reference by a 
party or a person interested is not lost, one 
of the important objects of the Act, i.e., to 
provide for determination of the compensa- 
tion, will be defeated. 


5.3. Further, there is no express provision 
in the Act to the effect that the Deputy Com- 
missioner is not entitled or is disabled to 
make a reference after the expiry of 90 days. 
What all the provisions contained in Cl. (a) 
of sub-section (3) of Section 18 of the Act, 
provide for is that the Deputy Commissioner 
shall within 90 days from the date of receipt 
of an application under sub-section (1) make 
a reference to the Court. Therefore, it can- 
not be held that the Deputy Commissioner 
ceases to have power to make a reference 
after the expiry of 90 days. If it is held that 
the Deputy Commissioner ceases to be under 
an obligation to make a reference after the 
expiry of 90 days, then it will not be possible 
for the Civil Court to give a direction to 
him to make a reference on an application 
made within a period of 3 years as it is 
pointed above. In this behalf, it is submit- 
ted by the learned counsel for the petitioner 
that by reason of Clause (b) of sub-sec. (3) 
of Section 18 of the Act, the Civil Court is 
empowered to direct the Deputy Commis- 
sioner to make a reference and by issue of 
such a direction, the power of the Deputy 
Commissioner to make a reference is re- 
surrected. This will not be the correct read- 
ing of the provision. As long as the juris- 
diction to give a direction to the Deputy 
Commissioner to make a reference exists in 
the Civil Court, the statutory obligation of 
the Deputy Commissioner to make a refer- 
ence must be held to continue. In that 
event, only the two sub-clauses can be read 
together otherwise it will be defeating the 
very object of the Act. Clauses (a) and (b) 
of sub-section (3) of Section 18 of the Act, 
are not mutually exclusive as contended by 
the learned Government Pleader. In fact, 
the entire Section 18 of the Act, has to be 
read as a whole. 


6.1. Sri Sundara Murthy, learned counsel 
for the petitioner, has placed reliance on a 
decision of the High Court of Madras re- 
ported in AIR 1955 Mad 23 (Narayanappa 
v. Revenue Divisional Officer), and also on 
a decision of the High Court of Kerala re- 
ported in AIR 1963 Ker 3 (FB) (Kochukunju 
Padmanabhan v. State of Kerala). In both 
these decisions, it has been held that the 
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Deputy Commissioner is required to make a 
reference in accordance with the provisions 
contained in Sec. 18 of the Act, and he does - 
not enjoy any power to make reference if 
an application to make a reference is made 
beyond the period of limitation. Thus, it is 
clear that in both these decisions, the Court 
is concerned with the question as to whether 
the Deputy Commissioner can make a refer- 
ence on the application filed beyond tbe 
period of limitation. It-is pointed out that 
the obligation to make a reference by the 
Deputy Commissioner arises as soon as the 
application to make a reference is filed 
within the period of limitation. If no such 
application is filed within the period of limi- 
tation, the obligation to make a reference 
does not arise: therefore, in a case where 
an application is made for a reference after 
the period of 90 days u/s. 18 of the Act, the 
Deputy Commissioner cannot make a refer- 
ence because there is no valid application 
filed before him for making a reference. 
Thus, the aforesaid two decisions are not 
on the point with which we are concerned 
in this case. 


6.2. Similarly, a decision of the Supreme 
Court, reported in AIR 1979 SC 404 
(Mohammed Hasnuddin v. State of Maha- 
rashtra) which is relied upon by Sri Kotha- 
vale, learned High Court Government 
Pleader, is also not on the point. Therefore, 
it is not necessary to make a detailed refer- 
ence to it. 


6.3. Lastly, a reliance is placed on a pas- 
sage from Maxwell on Interpretation of Sta- 
tutes — Eleventh Edition — found at p. 12, 
which is as follows: 


“It is but a corollary to the general rule of 
literal construction that nothing is to be 
added to or to be taken from a statute, un- 
less there are similar adequate grounds to 
justify the inference that the legislature in- 
tended something which it omitted to ex- 
press. “It is a wrong thing to read into ap 
Act of Parliament words which are not there, 
and, in the absence of clear necessity, it is 
a wrong.thing to do”. “We are not entitled 
to read words into an Act of Parliament un- 
less clear reason for it is to be found within 
the four corners of the Act itself’. Words 
plainly should not be added by implication 
into a statute unless it is necessary to do so 
to give the language sense and meaning in 
its context. 


A case not provided forin a statute is not to 
be dealt with merely because there seems no 
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good reason why it should have been omit- 
ted, and the omission appears consequently 
to have been unintentional.” 


The aforesaid rule stated by Maxwell does 
not apply to the present case because the 
interpretation that is placed on S. 18 (3) (a) 
of the Act, is not by reading something 
more into the said provision than what it 
contains. Therefore, the aforesaid passage 
is not of any help to the petitioner. 


above, this 
same is 


6.4. For the reasons stated 
civil revision petition fails and the 
dismissed. 

Revision dismissed. 


AIR 1982 KARNATAKA 351 
M. P. CHANDRAKANTARAS URS, J. 


Syndicate Bank, Petitioner v. M/s. Sowda- 
gar Moinuddin & Sons and others, Respon- 
dents. 


Civil Revn. Petn. No. 3377 of 1980, Dj- 
12-8-1981.* 


Registration Act (16 of 1908), S. 17 -—~ 
Karnataka Stamp Act (34 of 1957), Schedule 
Art. 6 — Memorandum referring to a pre- 
vious deposit of title deeds for the loan, 
does not by itself, create an equitable mort 
gage and does not require registration — 
An agreement by X executed to a Bank 
merely referring to a loan advanced by the 
Bank and the mode of its repayment is not 
inadmissible in evidence. AIR 1974 Kant 


60 (FB), Rel. on. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1974 Kant 60: (1974) 1 Kant LJ 177 

(FB) 2 


R. C. Castelino, for Petitioner; Murlidhar 
Rao, for Respondents, 


ORDER :— This revision petition is dis~ 
posed of at the stage of admission after 
notice to respondents, 


The respondents had obtained financial 
facilities from the petitioner-Bank by creat. 
ing a mortgage of certain immovable pro- 
perties by deposit of title deeds in favour 
of the bank. In that behalf the respondents 
executed an agreement dated 11th Feb., 1976 





*Against order of Munsiff Court, Raichur, 
in O. S. No. 47 of 1979, D/- 29-7-1980. 


Nt a TO E 


KY/BZ/E995/81/KNA/LGC-H 


Syndicate Bank v. M/s. Sowdagar Moinuddin & Sons 


Kant. 351 


which dealt with the nature of the loan and 
the mode of repayment, They also gave in 
writing to the bank a memorandum inform- 
ing the bank of the fact of their having 
deposited the title deeds at an earlier date. 
That memorandum is dated 11-2-1976. The 
suit filed by the petitioner is for foreclosure 
of the mortgage and prayer is for realisation 
of the loan amount outstanding, by the sale 
of the immovable properties. Several issues 
have been raised in the said suit. The first 
issue with which we are now concerned in 
this revision petition is as follows: 


“(1) Whether the articles of the agreement 
and form 11-B are admissible in evidence?” 
The Court below has held trying the first 
issue as preliminary issue that the said docu- 
ments viz., the articles of agreement for re- 
payment of loan and Form 11-B relied on 
by the plaintiff, are not admissible in evi- 
dence for want of payment of sufficient 
stamp duty as well as for lack of registration. 
In other words, the court below has come to 
the conclusion that the said two documents 
are themselves documents which create the 
equitable mortgage. 


2. Shri R. C.  Castelino, learned counsel 
appearing for the plaintiff-revision-petitioner 
has contended that the court was clearly 
mistaken in its legal view of the matter 
inasmuch as neither of the documents per- 
tains to issue No. I nor do they evidence 
creating an equitable mortgage in favour of 
the bank. Lower court records have been 
perused and it is seen in the articles of agree- 
ment there is not a whisper about the mort- 
gage. It refers to a loan advanced to the 
signatories thereto and the mode of its re- 
payment and the utilisation of the loan. 
Similarly, the memorandum has also been 
rejected as not admissible. All that is stat- 
ed in the memorandum is that on an earlier 
date a mortgage had been created by depo- 
sit of title deeds with the bank. That can- 
not be said to be a deed of mortgage or a 
document which creates mortgage. A Full 
Bench of this Court had occasion to con- 
sider a similar question in the case of 
Murugharajendra Company v. Chief Con- 
trolling Revenue Authority (1974-1 Kant LJ 
177): (AIR 1974 Kant 60), wherein, Venkata- 
ramaiah, J., as he then was, speakiag for the — 
Full Bench held as follows: 


“A document referring to what had been 
done varlier by ihe constructive delivery of 
title deeds with the intention to create an 
equitable mortgage is nut aa instrument evi- 
dencing, deposit of title deeds and is not 
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liable for stamp duty under Art. 6 of the 
Schedule to the Karnataka Stamp Act.” 
This ruling of the Full Bench is clearly ap- 
plicable to the facts of the case on hand. 


3. For the reasons I have already given, 
the two documents now held to be in- 
admissible in evidence do not in themselves 
evidence the mortgage, particularly the latter 
one. I have already stated that the agree- 
ment for repayment of the foan and utilisa- 
‘tion of the loan do not even mention the 
equitable mortgage. Fhe second document 
merely recites the fact of having deposited 
the title deeds at an earlier date. Therefore, 
that document is not required to be stamped 
nor registered. The Court below has clearly 
acted illegally without understanding the 


Syndicate Bank v. M/s. Sowdagar Moinuddin & Sons 
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law on the subject and the decision of this 
Court referred to by me above. 


_ 4. The counsel for respondents-defendants 
is absent. Therefore, this order is made in 
the absence of respondent and their counsel, 


5. In the resuit, this revision petition is 
allowed. The finding of the trial Court is 
set aside in so far it relates to issue No. i. 
The Court below is directed to admit the 
documents in question in evidence. 


6. There will be no order as to costs. 


Revision allowed, 


END 
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tion for making application (May) 126 
——-O, 21, R. 92 — Confirmation of sale on 
thirtieth day — If a nullity (Aug) 222 B 
——O,. 21, R. 92 (2) — See Ibid, O. 21, R. 89 
(May)- 126 
—-~-O, 26, R. 10 — Report of handwriting 


expert — Court has discretion to refer 
matter to second expert without setting 
aside report of first expert (Mar) 49 


——Q. 39, R. i; S. 35-A — Application for 
temporary injunction — Dismissal of — No 
objection of defendant that claim is false or 


vexatious — Award of compensatory costs 
— Invalid (Feb) 44 
———-O, 41, R. 11 — See Ibid, S. 100 


Civil Procedure Code (Amendment) Act 
(104 of 1976) 
——S. 97 (3) and (2X m) — See Civil P. C. 
(1908), S. 100 (Oct) 298 


= Cochin University Act (30 of 1971) 
See under Education. 


Constitution of India 
——~Arts. 12 and 14 — Cochin Refineries Ltd. 
not instrumentality of State — Complaint as 
to violation of Art. 14 by it by its action 


cannot be put up against it (Sep) 248 
—--Art. 14 — See also $ 
(1) Ibid, Art. 12 (Sep) 248 
(2) Kerala Document Writer’s Licence 
Rules (1960), R. 5 (May) 139 B 


(3) Municipalities — Kerala Municipalities 
Act (1961), S. 62 (2) (f) (May) 118 

(4) Rubber Act (1947), S. 3 (b) 
(Sep) 257 D 
-—-—Arts. 14, 15, 16 — Admission to Medical 


aa 


9 


5 
Constitution of India (contd.) 

of employees of Union territory — Total ex- 
clusion of minority community — Allotment 
held invalid and unconstitutional (May) 114 
——Art, 14 — Allotment of softwood by 
State to industrial units — Vires of 


; (Dec) 337 
——Art, 15 — See Ibid, Art. 14 (May) 114 
——Art, 16.-—- See Ibid, Art. 14 (May) 114 


—-—Art..19 — See Municipalities -- Kerala 
Municipalities Act (1961), S. 62 (2) (£) 
(May) 118 B 


——Aft, 21 — See Civil P. C. (1908), S. 51 


(Jan) 10 A 

—~—-Art, 226 — See also 
(1) Ibid, Art. 329 (b) (Sep) 265 
(2) Co-operative Societies ~—- Kerala Co~ 


. operative Societies Act (1968), S. 32 

(Jan) 12 A, B 

(3) Motor Vehicles Act (1939), S. 62 
(May) 142 C 
——Art, 226 — Cochin University Act (30 of 
1971), Sections 10 (1) and 54 — Nomination of 
person as candidate to be elected by Senate 
to three member committee to be appointed 
under S. 10 (1) — Improper rejection of — 
Provision for reference under S. 54 is not 


effective remedy — Writ Petition is main- 
tainable (Mar) 73 B 
——Art. 226 — Nomination as a Director 


under S. 31 of Co-operative Societies Act — 
Allegations of mala fides and exercise of 
extraneous influence in” nomination — 
Failure of petitioner to prove them — Alle- 
gations not pressed at hearing — They could 
not be accented (Apr) 84 A 
——Arts. 226 and 227 — Writ petition chal- 
lenging order passed by District Judge ir 
election petition Appropriate Article 
under which challenge should fall is Arti- 
cle 227 zi f (May) 118 C 
——Art. 226 — Motor Vehicles Act (4 of 
1939), Ss. 62 an@ 57 — Proposal to grant 
temporary permit Need for such grant 
found to exist — High Court cannot inter- 


met 


eiten 


fere (May) 142 D 
——Art, 226 — Writ proceedings — High 
Court has inherent power to correct its 


wrong order by reviewing it — Amendment 
of C. P. C. by Act 104 of 1976 cannot come 
in the way (Dec) 363 


———-Art. 227 — See also Ibid, Art. 226 


(May) 118 C 
~-— Art. 254 — See Registration Act (1908), 
S. 69 (1) (bb) (May) 139 A 


——AYrt. 276 (2), Proviso -—— See Municipali- 
ties — Kerala Municipalities Act (1961), Sec- 
tion 2, Proviso (Jan) 1 A (FB) 


~—-—Arts. 329 (b), 226 — Bar to interference 


by Courts in electoral matters — Election 
dispute — Petition under Art. 226 if barred 
under .Art. .329- , _, . (Sep) 265 


Contract Act (9 of 1872y 


—~-—Ss, 20, 22, 23, 70, 72 —— Common mistake 
-— Transport contract — Rate varying ac- 
cording to zones based on distance — Mis- 
take of both parties as to distance resulting 
in payment at lower rate — Claim for pay- 
ment at correct rate for period earlier to 
detection of mistake — Not maintainable — 
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Contract Act (contd.) 
Implied term to claim correct rate could 


not be read into contract (Apr) 90 
——S, 22 — See Ibid, S. 20 (Apr) 90 
——-5S, 23 — See also Ibid, 5. 20 (Apr) 90 


——S. 23 — Contract of agency for sale of 
raffle tickets is not unlawful (Nov) 307 B 
S, 30 — Agreements by way of wager — 
Contract of agency for sale of raffle tickets 
is not an agreement by way of wager 


(Nov) 307 A 
——5, 70 — See Ibid, S. 20 (Apr) 90 
——5S, 72 — See Ibid, S. 20 (Apr) 90 


——S. 74 — See Arbitration Act (1940), Sec- 
tion 30 (Oct) 281 


CO-OPERATIVE SOCIETIES 


Proa Co-operative Societies Act (21 of 
——Ss. 2 (j), 32 (2), 74A — Financing. bank 
— . Definition of (Jan) 12 C 
—— Ss, 28 and. 31 — Kerala: - Co-operative 
Societies Rules: (1969), R. 44 (1).— ‘Person 
nominated as Director of society — Nomi- 
nee a debtor of society ‘for period exceed- 
ing. three months —. Nomination cannot. be 
invalidated on’ ground of. ‘disqualification 


under R. 44 (1) (c) (Apr) 84 C 
——S. 31 — See also at 
(1) Ibid, S. 28 (Apr) 84 C 


(2) Constitution of India, Art. 226 
(Apr) 84 A 

——S. 31 — Nomination as a Director of a 
person accused in a prosecution touching 
the Society — Validity (Apr) 84 B 
——S. 32 — Supersession of Committee — 
Exercise of power ~— Conditions precedent 
whether exist (Jan) 12 A 


——Section 32 — Supersession of Commit- 
tee —- Bias —- Registrar issuing show cause 
notice on basis of Enquiry Officer’s report 
— No independent enquiry by him — Held, 
he was biased and prejudged the issue 

(Jan) 12 B 
——S. 32 — Supersession of District Central 
Co-op. Bank -- Consultation with financ- 
ing Bank (Apex Bank) and State Co-op, 
Union is condition precedent —- Registrar 
must. send copies of all relevant papers to 
them -- Registrar asking their op‘nion 
without forming his own prima facie opin- 
ion — Supersession order is invalid 

(Jan) 12 D 
——S. 32 (2) —- See Ibid, S. 2 (i) 

(Jan) 12 C 
——S. 74A — See Ibid, S. 2 (i) 

(Jan) 12 C 


—Kerala Co-operative Societies Rules (1965) 
-———R, 44 (1) — See Co-operative Societies 
— Kerala Co-operative Societies Act (21 of 
1969), S. 28 (Apr) 84C 


rE see 


COURT-FEES AND SUITS VALUATIONS 
and. Suits Valuation 





—Kerala Court-fees 
' Act (10 of 1960) 

——S;.12 — See Ibid, S. 16- (Mar) 56 B 
S, 12 (2) - Seed Question as. to sufficiency 
of’ Court-fee raised by defendant—Failure of 
defendant to alert court of that question 
at Dropar stage » — Court is justified in de- 
-leting. it. T ©... (JW; 206 


t 


Court-fees and Suits Valuations — Kerala 
Court-fees and Suits Valuation Act 
(contd.) 

——S. 12 (4) — Scope -- Question of suffi- 

ciency of Court~fee paid in appeal — Does 

not fall within purview of S. 12 (4) — Sec- 
tion 12 (4) enables appellate Court to con- 
sider only an order passed by lower Court 
affecting Court-fee paid in that Court 
(Mar) 56 A 

——S, 16 r j/w. S.12. — Court-fee payable 

in appeal — Sufficiency of -=~ Must be 

determined at the time memorandum of ap- 
peal is presented and not at any stage of 

the appeal . (Mar) -56 B 

——Ss. 21 and 52; Sch. 1, Arts. 1, 4; Sch, 2, 

Art. 11 (k) (ii) Proviso — Court-fee = Ap- 

peal in probate proceeding -- Proceeding 

contentious — Fee payable on memorandum 
of appeal is one prescribed in Art. 4 of 

Sch. 1 (Aug) 214 (FB) 

“S 37 (2). adi) — ‘See Ibid, S. 53 (2) 

(Oct): 304 

—— 5, 40 d), (2) — Sui for cancellation ‘of 

sale déed and specific performance of: agree- 

ment for sale — Court-fee in respect of 
cancellation of sale deed — It is payable on 
ere value of Property. AIR 1972 Mad 

, Dissent (Feb) 35 


——-S, 52 — See also Ibid, S. 21 

(Aug) 214 (FB) 
——S, 52, Sch. II, Art. 3 (iii) (A) (1) (b) & 
Art. 1 (vi) — Applicability — Appeal under 
S. 28 of Hindu Marriage Act —~ Tis ap- 
peal against decree — No change in sub- 
ject-matter of appeal and petition — Court- 
fee in appeal would be same as payable in 
petition (Feb) 47 
——S, 52, Explanation 3 — Plaintiff ap- 
nealing against dismissal of his suit for re- 
covery of money due on promissory note 
executed by defendant — Future interest 
claimed in suit not relinquished in appeal 
— Held interest accrued after institution of 
suit formed part of subject-matter of ap- 
peal since same was not relinquished by 
plaintiff (Sep) 255 


—-—Ss, 53 (2) and 37 (2) (ii) — Kerala Civil 
Courts Act (1 of 1957), Sections 13 (1), 12 
and 11 — Partition suit by person in pos- 
session —- Valuation for jurisdiction is mar- 
ket value of plaintiff's share — Same valua- 
tion determines forum of appeal By Paar 
or defendant ct) 304 
—-—Sch. 1, Art. 1 — See Ibid, S. 2 

(Aug) N (FB) 
——Sch. 1, Art. 4 — See Ibid, S. 21 

(Aug) 214 (FB) 
—-—Sch. II, Art. 1 (vi) — See Ibid, S. 52 

(Feb) 47 

-——S§ch, TI, Art. 3 Gii) (A) (i) (b) — See 
Ibid, S. 52 (Feb) 47 
———Sch. 2, Art. 11 (k) (ii) — See Ibid, Sec- 
tion 21 (Aug) 214 EB) 





——, 


DEBT LAWS 


Kerala Agriculturists’ Debt Relief Act (11 
‘of 1970) 


-—S, 2 (4) — Debt incurred prior -E6 éom- 
mencement of Act — Renewal of P 


we ræ wate 
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Debt Laws — - Kerala Agriculturists’ Debt 
Relief Act (contd.) 
contract — Debt would fall within purview 


of Act (Dec) 361 A 
——S. 8 (1) — Claim for benefit under — 
Availability ` (Dec) 361 B 


—Kerala Debt Relief Act (17 of 1977) 

——S. 2 (3) (c) — Suit for possession with 
mesne profit on basis ef extinguishment of 
mortgage — No whisper about breach of 
trust — Liability to pay mesne profits is not 
liability excluded by S, 2 (3) (c), (Jul) 198 


——Ss, 2 (4) and 3 — Term “debtor” ìm- 
cludes surety -- Surety, a school ` teacher, 
expressing willingness to pay debt and 
seeking six months’ time for discharging the 
same ~~ Surety, being `a person having 
limited resources, grant of time as asked 
for, held was warranted (Jan) 10 B 
——§.2 (4) -— ‘Debtor’ — Annual income 
— Income of other members of: debtors 
family cannot be clubbed with his income 
(Aug) 220 

——S. 3 — See Ibid, S.2 (4) (Jan) 10 B 

Deed 
——Construction — See Tenancy Laws — 
Kerala Land Reforms Act (1964), S. 84 (1A) 
(Nov} 330 B 
Easements Act (5 of 1882) 

—.-S, 52 — Licensee — Expected to take 
only reasonable care of property (Oct) 301 
EDUCATION 

—Cochin University Act (30 of 1971) 
—S§. 10 (1) — See also Constitution of 
aan Art. 226 (Mar) 73 B 
.10 (1) — Appointment of Vice-Chan- 
ae — Three members committee to be 
appointed for purpose of — One member 
to be elected by Senate need not be amem- 
ber of Senate — Words “one elected by 
the Senate” -- Construction (Mar) 73 A 
——S, 54 — See Constitution of India, Arti- 
cle 226 eog : `- (Mar) 73 B 





; Evidence Act ad of 1872) 
=. Oy 35, 65 (e); 76, 77 and 79 — Cultiva- 
_ tion . register showing various lands in vil- 
lage ‘cultivated by different persons — 
Proof of entries therein — -Production of 
certified copies is sufficient — Maker. of 
entries: need not be examined (Aug) 232 A 


—_-§; 43 — See also Tenancy Laws — 
‘Kerala Land Reforms’ Act (1964), S. 72-B 

- (Feb) 38 
——S§, 43 — Decision in. er minel; proceed- 
ings — Not admissible in civil proceedings 

(Aug) 238 
—§. 45 — -See . Civil P.. C. (1968), . ©. 26, 
R. 10 . (Mar) 49 
——S. 65 (e) — See Ibid, S. 35 (Aug) 232 A 
——S. 76 — “See Ibid, S. > (Aug) 232 A 
——S,. 77° — See Tbid.- S. 35 - (Aug) 232 A 
—-—-§,°78 — See Ibid, S. = (Aug)-232 A 


S$ 112 — Legitimacy — Wife becoming 
pregnant after husband had undergone 
vasectomy operation —'- Presumption if: hus- 
band was father of child — Decree for di- 
vorte if could be sustained ` -- (Mar) 68 
ii General Clauses Act (10 of 1897) - 
——§.'6 — See , Municipalities -~ Kerala 
Municipalities Act (1961), .S: 2 Proviso 
ie Bee eae ee Aye : Gan) I A.(FB) 


Hindu Law ; 
-Joint family property — See Tenancy 
Laws — Kerala Land Reforms Act (1964), 
S. 84 (Nov) 330 A 
———-Mitakshara — Joint family property — 
Partition —- Equal share sought on ground 
of custom by unmarried daughter —— Cus- 
tom not proved — Equal share cannot be 
granted (May) 137 A 


Hindu Marriage Act (25 of 1955) 


———S. 13 — See also Evidence Act (1872), 
S. 112 (Mar) 68 
=D, 138 — Desertion — Factors constitu- 
ting desertion (Mar) 78 
—S, 28 — See Court-fees & Suits Valua- 
tion — Kerala Court-fees and Suits Valua- 
tion Act (1960), S. 52 (Feb) 47 


Hindu Succession Act (30 of 1956) 
———S. 14 (1) — Joint family property — 
Partition — Right of widow to absolute 
ownership a ar of S. 14 (1) 

(May) 137 B 


HOUSES AND RENTS 
—Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965) 
———Ss. 2 (6), 11 (15) — Statutory tenancy 
under the Act continues even after order 


of eviction is passed (Apr) iil 
=S. 11 (3) — See also Civil P. C. (1908), 
S, 115 (Jan) 29 B 


——S. 11 (3), second proviso — Eviction — 
Tenant of residential building carrying on 
trade or business also in part of that build- 
ing — He is not entitled to protection under 
second proviso (Jul) 190 
———-S, 11 (4) (iv) — Requirement of demis- 
ed building by landlord for reconstruction 
under Section 11 (4) (iv) — Essentials to 
be proved (Jan) 29 A 
=S, 11 (4) Gv) — Eviction of tenant undér 
Section 11 (4) (iv) for reconstruction of 
building ordered -—- Court can direct - that 
in reconstructed building tenants will have 
to be provided accommodation (Jan) 29-C 
S, 1] (15) — See Ibid, S. 11 (15) — Sée 
Ibid, S. 2 (6) (Apr) 111 
Ss, 13 (4) and 17 (2) — Lease of Go- 
down for storing goods: — Repairs to- pre- 
mises directed by. authorities to be’ carried 
out by landlord — Tenant’s inaction in en- 
forcing the order resulting in damage -to 
his .goods —- He-.cannot ..set off the- loss 
aent rent payable . Jul 178 
-13 (6) — Appellate Authority is com- 
fein to remand the matter to .Accommo- 

dation Controller for fresh SE 
(May) 134 

—s. 17 2) — - , See Ibid, S..13 (4) 
; o -` (Jül) 178 





Insurance Act (4 of 1938) .. 
—5; 38 —- Premiums due under insurance 
policy taken in name of husband, paid out 
of joint. funds of*husband and wife — Ex- 
act: proportion of contribution . by. both - to 
common fund-- unknown — Policy belongs 
to both equally .- : (Der) .366 
aa “Interpretation of Statutes 
a) Civil P. C. TORA O. 21; R oB9-+ * 
. oe (May) 125 
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Interpretation of Statutes (contd.) 

(2) Rubber Act (1947), S. 3 (h) 

b (Sep) 257 D 

——Strict constructions — See Kerala Re- 
venue Recovery Act (1968), S. 65 

(Jul) 177 


Kerala Advocates: Welfare Funds Act 
(21 of 1980) 
——S, 23 — Interpretation — Joint Vaka- 
lat filed by 5 counsel, all being members 
of Fund — Each one of them must affix a 
stamp : (Aug) 229 


Kerala Civil Courts Act (1 of 1957) 
——S, 11 — See Court-~fees and Suits Valua- 
tions — Kerala Court-fees and Suits Valua- 
tion Act (1960), S. 53 (2) (Oct) 304 
——S, 12 — See Court-fees and Suits Valua- 


tion — Kerala Court-fees and Suits Valua- 
tion Act (1960), S. 53 (2) (Oct) 304 
——S. 13 — See Court-fees and Suits 
Valuation — Kerala Court~fees and Suits 


Valuation Act (1960), S. 53 (2) (Oct) 304 
——S. 13 (1) — Plaintiff required te value 
plaint according to real value of subject- 
matter, valuing it accordingly — He can- 
not overvalue it in appeal (Dec) 358 


Kerala Document Writers’ Licence Rules 
(1966) 


——R. § — Requirement of licence — Not 
discriminatory (May) 139 B 


Kerala Forest Produce (Fixation of Selling 
Price) Act (29 of 1978) 

——S§, 3 (2) — Fixation of higher price by 

‘notification superseding earlier notification 

— Not prohibited by the Act (Jun) 149 


Kerala Land Acquisition Act 
(21 of 1962) ` 

~-——S, 3 — See also Ibid, S. 53 

(Jul) 191 
-———Ss,. 3, 6 and 9 (3) — Notification under 
5. 3 (1) was made on 15-7-1969 — Declara- 
tion under S. 6 made on 27-10-1970 was not 
belated —- Award passed on 31-7-1980 was 


held vitiated by long delay (July 204 
S, 6 — See Ibid, S. 3 (Jul) 204 
——5S, 9 (3) — See Ibid, S. 3 (Jul) 204 


. ——5. 20 — Limitation Act (1963) S.5 — 
Application for making reference to Civil 
Court under S., 20 filed beyond period of 
limitation ‘prescribed in S, 20 (2) Proviso (b) 
-~ Condonation of delay — S. 5 of Limita- 
tion Act does not apply (Dec) 350 


-~—Ss. 53 and 3 — Acquisition of part of 
building — Owner desiring. that whole 
building should be acquired —- Owner 
should convey his desire within reasonable 
time and not on eve of making award 
(Jul) 191 
——S, 60 — Civil P. C. (1908), S. 96 — Ac- 
quisition of land by State for Electricity 
Board —- Compensation awarded by Officer 
enhanced by Court — Electricity Board not 
party to proceedings -- Board is compe- 
tent to prefer appeal — Permission has to 
“be granted. AIR 1980 Ker 170, Overruled 
(Mar) 61 A 
——5S, 60 — Acquisition of land — Appeal 
by Electricity Board against enhancement of 
compensation — Leave sought for filing ap- 
peal — On leave being granted appeal re- 


- 


Kerala Land Acquisition Act (contd,) 

lates back to date of preferring appeal: 

AIR 1980 Ker 170, Overruled (Mar) 61 B 
Kerala Motor Vehicles Rules (1961) 


——R, 186 (2) —- See Motor Vehicles Act 
(1939), S. 63 (7) (Sep) 241 A 
329 C-I -—- See Motor Vehicles Act 
(1939), S. 63 (7) (Sep) 241 A 


Kerala Motor Vehicles Taxation Act 
(19 of 1976) 


——S. 3 — See Ibid, S. 5 (Jun) 152 
—--Ss. 5 and 3 — Kerala Motor Vehicles 
Taxation Rules 1975, R. 10 — Tax for use 
of vehicle on public roads — Exemp- 
tion — Previous intimation —- Necessity — 
Proof of non-user (Jun) 152 
—-~-S, § — Constitutional validity 

(Jun) 156 B (FB) 


—-—S. § (1) — Exemption under ~—— Intima- 
tion about non-user of vehicle — Rigour of 
section is relaxed by R. 10 

(Jun) 156 A (FB) 
—-—S, 28 — Kerala Motor Vehicles Taxation 
Rules, 1975 — Rules published in Gazette — 
Gazette must be held to have come into 
force on date it was released and not from 
date it was printed. 1973 Ker LT 880, 
Overruled (Jun) 156 C (FB) 


Kerala Motor Vehicles Taxation Rules 
(1975) 


EFNet 


R, 10 — See 
(1) Kerala Motor Vehicles Taxation Act 
(1976), S. 5 (Jun) 152 
(2) Kerala Motor Vehicles Taxation Act 
(1976), S.5 (1) (Jun) 156 A (FB) 


Kerala Municipalities Act (14 of 1961) 
See under Municipalities. 


Kerala Revenue Recovery Act (15 of 1968) 


—-—Ss. 65, 81 — Travancore-Cochin Re- 
venue Recovery Act (7 of 1951), S.6 — 
Recovery of sales tax dues — Proceedings 
initiated under Act of 1951 — Provisions of 
S. 65 of Act 1968 if could be invoked 

(Jul) 177 
—--S, 71 — Applies both to simple money 
loan and secured loan — Section is neither 
ultra vires nor contravenes provisions of 
Civil P. C. and T. P, Act — Loan given by 
Bank for agricultural purpose — Recovery 
as public revenue — Notification applying 
S. 71 — No illegality (Nov) 319 


~—~-S, 81 — See Ibid, S. 65 (Jul) 177 
Land Acquisition Act (1 of 1894) 
—~—-Ss, 4, 6,9 — See Kerala Land Acquisition 
Act (1962), S. 3 (Jul) 204 
Limitation Act (36 of 1963) 


~S, 5 — See Kerala Land Acquisition Act 
(1962), S. 20 (Dec) 350 
—~-Arts. 24, 113 — Scope and applicability 

(Apr) 105 


~ Art, 113 — See Ibid, Art. 24 


(Apr) 105 
—~—Art, 127 — See Civil P. C. (1908), O. 21, 
R. 89 (May) 126 


Motor Vehicles Act (4 of 1939) 
——S,. 45 — See Ibid, S. 62 (Oct) 274 A 
—~—S, 46 — See Ibid, S. 49 (Sep) 241 B 
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Motor Vehicles Act (contd.) 

——S, 47 (83) — Grant of each temporary 
permit need not be preceded by a fresh 
notification under S. 47 (3) (May) 142 A 


m9, 49 — See also Ibid, S. 63 (7) 


(Sep) 241 A 

——Ss. 49 and 46 -—- Requirements of Sec- 

tion. 49 — Differences between Sections 49 

anë 46 pointed out (Sep) 241 B 
D, 57 — See 

(1) Ibid, S. 62 (Oct) 274 A 


(2) Constitution of India, Art. 226 


(May) 142 D 
——-§, 62 — See also Constitution of India, 
Art, 226 (May) 142 D 


~S, 62 — Existence of temporary need — 
Statement in the notification was not con- 
clusive of the fact — Persons interested 
could contest the position (May) 142 B 
~~~, 62 — Notification inviting applica- 
tions for grant of temporary permits — 
Persons interested in opposing the grant 
could not at that stage challenge it under 
Art. 226, Constitution (May) 142 C 
——Ss, 62, 45, 57 — Application for tem- 
porary permit as an extension of pucca 
permit — Only that authority in whose re- 
gion route of temporary permit lies can en- 
tertain application —- Grant of permit for 
a route which lies in region of another 
authority cannot be saved as variation of 
pucea permit under S. 57 (8) (Oct) 274 A 
——S. 62 — Temporary permit -—- Writ pe- 
tition challenging grant of temporary per- 
mit ~~ Petition cannot become infructuous 
simply because term of temporary permit 
was long over (Oct) 274 B 


——Ss. 63 (7) and 49 — Kerala M. V. 
Rules (1961), Rr. 186 (2) and 328-CI — Ap- 
plication for grant of permit for tourist 
vehicle for All India Operation — R. 186 (2) 
would govern the application (Sep) 241 A 
tes}, 96 — See Ibid, S. 103-A (1). 


(Dec) 354 
=D, 96 (2) — Defences open to in- 
surer — Defences raised by insurer out- 
side grounds enumerated in S. 96 (2) — 


Are not maintainable, either in the original 
Ceurt or in appeal, unless a right in that 
regard has been reserved by it in insurance 
policy (Nov) 315 
———-Ss, 103-A (1), 96 — Failure to intimate 
insurance company about transfer of vehi- 
cle —- No liability of insurance company in 
case of any claim against transferee. AIR 
1976 Andh Pra 171 and AIR 1973 Raj 317, 
Diss. from (Dee) 354 
————§, LI0A (1) (a) and (aa) — S. 110 A (1) 
(a) includes also person who has not sus- 
tained bodily injury but whose property 
has been damaged —- Cl. (aa) is only by 
way of abundant caution (Mar) 71 


MUNICIPALITIES 


—Kerala Municipalities Act (14 of 1961) 


mSS. 2, Proviso, 3 (9) and 110 — Travan- 
core District Municipalities Act (23 of 1116), 
Sch, W, R. 16 (1), Proviso — Levy of pro- 
fession tax — Levy at higher rate by vir- 


1982 (Ker.) Indexes/1 (2) (4 pp.) 


Municipalities — Kerala Municipalities Act. 
(contd.) 

tue of Art, 276 (2), Proviso, Constitution —- 

Quilon and Kottayam Municipalities levying: 

higher tax — They could continue to levy’ 


under Kerala Act after repeal of Travan-- 
core Act (Jan) 1 A (FB); 
——5S. 3 (8) — See Ibid, S. 2, Proviso 
(Jan) 1 A (FB 
——5S, 6 (2) — See Ibid, S. 62 (2) (£) 
(May) 118 E 
—-—Ss. 62 (2) (£) 65 (1) (a) and 6 (2) — 
Election as a councillor — Disqualifications: 


— Ambit and object of — S. 62 (2) (f) not. 
violative of Arts. 14 and 19 of the Con- 
stitution or S. 30 of Advocates Act or Sec- 
tion 14 of Bar Councils Act (May) 118 E: 
=D, 65 (1) (a) — See Ibid, S. 62 (2) (f) 
(May) 118 E: 
——S. 110 — See Ibid, S. 2, Proviso 
l (Jan) 1A (FBP 
——5, 133 — Banking Companies (Acquisi-- 
tion and Transfer of Undertakings) Act (5 
of 1970), Ss. 2 (da) and 10 — Payment of 
profession tax — Exemption under See, 135: 
— Corresponding new Banks are not ex-- 
empt — Exemption applies only to Kerala 
State Government (Jan) 1 B (FB) 


——S. 183 — Levy of licence fee for stor-- 
ing of textiles — Held, levy was not sus- 
tainable as it was not supported by quid’ 
pro quo (Jun) 142 


—Travaneore District Municipalities Act (25 
of 1116 ME) 


——Ss. 3 (8) and 91, Sch. II, R. 16 — Bank- 
ing Companies (Acquisition and Transfer of 
Undertakings) Act (1970), S. 2 (10) — Cor-- 
responding new Bank is not Company — 
It is liable te profession tax only as per— 
son and not as a company (Jan) 1 C (FB; 
——S. 91 — See Ibid, S. 3 (8) 

(Jan) 1 C (FB)- 
——Sch. II, R. 16 — See Ibid. S. 3 (8) 

(Jan) 1C (FBP 
—~—-Sch. 11 R. 16 (1) Proviso — See Muni- 
cipalities — Kerala Municipalities Act (1961), 
S. 2, Proviso (Jan) 1 A (FB 


i 


Negotiable Instruments Act (26 of 1881) 
——-§, 85-A — See Shops and  Establish~- 
ments — Kerala Abkari Shops (Disposal by- 
Auction) Rules (1970), R. 5-A (Apr) 81 A. 


Registration Act (16 of 1908) 
——S, 69 (1) (bb) — Provision meant to: 
supplement and aid the functions of auth-- 
ority — Provision could not be held re- 
pugnant to original section (May) 139 A. 


Representation of the People Act 
(43 of 1951) 
—— -S, 100 — See Constitution of India, Arti- 


cle 329 (b) (Sep) 265: 
Rubber Act (24 of 1947) 

—-—S. 3 (hì) — ‘Rubber’ — Whether scrap- 

rubber is rubber (Sep) 257 A 

——Ss, 3 (h) and 12 (1) — ‘Rubber’ — 


‘Dry rubber content’ -—- Expression “rubber” 
in S. 12 (1) — Connotation (Sep) 257 D» 


AG à 


Rubber Act (contd.) 

—-S. 12 — Rubber Rules (1955), R. 33-D 
— Imposition of rubber cess — ‘Acquire’ 
-and ‘use’ distinction between — Scrap rub- 
‘ber acquired for manufacture of rubber 
products and used in such manufacture is 
liable for excise duty (Sep) 257 C 


—-~S, 12 (1) — See also Ibid, S, 3 (b) 
(Sep) 257 D 


——-S. 12 (1) — Imposition of rubber cess 
-— Scrap rubber is rubber ‘produced’ in 
“india — Hence it is excisable 

(Sep) 257 B 


SHOPS AND ESTABLISHMENTS 


-—Kerala Abkari Shops (Disposal by Auc- 
tion) Rules (1970) 


-——-R, 54 — See also Ibid, R. 5 (13) 
(Apr) 81 B 


-—-—R. 54 — Respondent's tender accom- 
;panied by pay orders and not by demand 
drafts as required by R. 54 — No com- 
plaint made. against efficacy of pay orders 
— Submission of pay orders with tender 
“constitutes sufficient compliance with Rule 
DA (Apr) 81 A 


Rr. 5 (13) and 5A — Sale by cender 
under R, 5A is subject to provisions of 
ER. 5 (18) — R. 5A does not repeal provi- 
-sions of R. 5 but supplements them 





(Apr) 81 B 
——~—-R. 5 (13) — Notice — Sale by tender 
wunder BR, 5A — Acceptance of petitioner’s 


tender by Auctioning Officer revoked by 
Revenue Board under R. 5 (13) and respon- 
dents tender accepted instead — Omission 
“to give notice to petitioner does not vitiate 
“order of Revenue Board (Apr) 81 C 


Succession Act (39 of 1925) 


—-~-——Ss. 213, 214 (1) (b) Gi) -— Assets be- 
-queathed to Trust under will — Decree in 
“favour of testator — Execution of decree 
toby Managing Trustee —- Execution cannot 
pe permitted without probating will. ILR 
1980) 1 Ker 721, Overruled (May) 136 
—--—S. 214 (1) (b) (i) — See Ibid, S. 213 
(May) 136 





TENANCY LAWS 


——Kerala Land Reforms Act (1 of 1964) 
——$s. 2 (14) and 82, Explanation 1 — 
“Family’ -—- Person having second wife and 
five unmarried minor children by first (de- 
-ceased) wife on appointed day i.e. 1-1-1970 
— Family must be held to consist of seven 
members and not two members — Deem- 
«ing provision in Sec. 82 Explanation 1, does 
mot apply — It applies only if two or more 
wives are living on appointed day 

(Aug) 212 
—-—S.15 — See Ibid, S. 22 (Aug) 217 
——S, 22 read with Section 15; Kerala 
‘Land Reforms (Tenancy) Rules (1970), R. 11 
— Order of Tribunal allowing landlord to 
“resume land from tenant — Deposit to be 
“made for value of improvements specified 
“but time limit for deposit not mentioned in 
the resumption order — Effect — Order 


Subject Index, A. I. R. 1982 Kerala 


Tenancy Laws — Kerala Land Reforms Act 
{contd.) 
cannot be treated as.cancelled under Sec- 
tion 22 (8) (Aug) 217 
——~5s. 72-B, 102 — Purchase of landlord’s 
right — Proceedings for issue of certificate 
— Land Tribunal is competent to decide 
rival claims — So also Appellate Authority 
is competent — One party obtaining certi- 
ficate during pendency of appeal — Appel- 
late Authority can direct Land Tribunal to 
ignore such certificate (Feb) 38 
—-—-S, 72F (3) — Applicability — No evi- 
dence that service of notice on interested 
persons was attempted and failed and such 
service had become impracticable — Sec- 
tion 72F (3) cannot be invoked 
(Jun) 173 B 
——S. 72-K (2) — Purchase certificate — 
Evidentiary value (Aug) 232 B 
—-—-S. 82, Expin. 1 — See Ibid, S. 2 (14) 
(Aug) 212 
——S.-84 — Ceiling proceedings -- Claim 
of property being joint family property and 
partition thereof — Proof of — Nature of 


(Nov) 330 A 
——S. 84 (A) — Gift within meaning of 
sub-sec. (1A) — Determination — Real na- 
ture of document, relevant — Document 


styled as partition deed — It can be treat- 
ed as gift deed if in fact, it operates that 
way (Nov) 330 B 


——S. 85 (5) and (8) — Claim for tenancy 
— Enquiry under 5. 85 (8) — Scope of en- 
quiry ' (Feb) 40 A 
—-—-S. 85 (5), (8) — Declaration of surplus 
land — Order passed under S. 85 6) — 
Set aside under S. 85 (8) — Matter raised 
and decided earlier ‘cannot be raised again 
in revision (Feb) 40 B 
—--S. 85 (8) — See Civil P. C. (1908), O. 18, 
R. 18 (Feb) 40 C 
——S. 100A (2A) (3) — See Tenancy Laws 
— Kerala Land Reforms Rules (1970), Rule 


103A (2) (May) 123 
——S, I00E — Power of review — Exercise 
of (Jun) 173 C 
——S, 101 — Question as to who among 


rival claimants to tenancy is entitled to 
issue of certificate of purchase — Tribunal 
has jurisdiction to decide such question 

(Jun) 173 A 
——S. 102 — See Ibid, S. 72-B 


(Feb) 38 
—-—S. 106 — Applicability of — Transfer of 
land for enjoyment of property — It im- 
plies lease and not a licence (Apr) 87 B 


—-—-Ss. 106, 108 (3) — Expression ‘building’ 
if includes shed — Matter pending before 
commencement of amended Act — It would 
be disposed of in accordance with provi- 
sions of amended Act (Apr) 87 C 


——S. 108 (3) — See Ibid, S. 106 

(Apr) 87 C 
——S. 125 (4) — Suit filed before 1-1-1970 
involving question of tenancy and kudikid- 
appu — Appellate Court remanding case to 
trial Court — On remand the question 
was referred to Land Tribunal — Refusal 
of Tribunal to answer the question, . held, 
was justified (Nov) 313 


Subject Index, A. I. R, 1982 Kerala 


Tenancy Laws (contc.) 
—MKerala Land Reforms 
(1970) 
——R, 11 — See Tenancy Laws — Kerala 
Land Reforms Act (1964), S. 22 
(Aug) 217 


——R. 103A (2) — Orders of Taluka Land 
Board — Chairman of T. L. Board order- 
ing petitioner to surrender some land as 


(Tenancy) Rules 





excess (May) 123 
Torts 
---—Defamation — Qualified privilege 
(Apr) 95 


ha 


Trade and Merchandise Marks Act 
(43 of 1958) 

——Ss. 105 (c), 27 (2), 2 (1) (v) Gi), 2 > G) 
and 2 (1) (g) — Civil P. C. (1908), S — 
Suit for permanent injunction i 
defendants from carrying on business in a 
name which is likely to mislead public into 
‘elief that the press run by them is same 
as that of plaintiff —- Suit filed in Sub 
<ourt — Maintainable — Section 105 not 
attracted. AIR 1973 Andh Pra 51 (Pt. A) 
and AIR 1975 Punj and Har 121 (Pt. A), 
Dissented (Nov) 309 

Transfer of Property Act (4 of 1882) 
-—-—-§. 52 — Doctrine of lis pendens — Ap- 


@licability to involuntary sales 
(Aug) 222 A 


1h 


Transfer of Property Act (contd.) 
—Ss. 54, 92 — Salvage lien — Principle 
of — Applicability (Mar) 53 
—S. 60 — Mortgage deed specifically pro- 
viding for redemption before money be- 
comes due —— Such a provision is perfectly 
valid and mortgagor is entitled to sue for 
redemption on the strength of such a 
clause in the deed (Nov) 327 
——5S, 92 — See Ibid, S. 54 (Mar) 53 


——S. 105 — See Tenancy Laws — Kerala 
Land Reforms Act (1964), S. 106 


(Apr) 87 B 
——S. 106 — Notice to quit — Contract to 
contrary — Illustration (Apr) 87 A 


Travancore-Cochin Revenue Recovery 
Act (7 of 1951) 

——S. 6 — See Kerala Revenue Recovery 
Act (1968), S. 65 (Jul) 177 

Travancore District Municipalities Act 

of 1116 ME 
See under Municipalities. 
Trusts Act (2 of 1882) 

—S. 3 — See Debt Laws -—~ Kerala Debt 
Relief Act (1977), S. 2 (3) (c) Ker 198 
Wak Act (29 of 1954) 

——Ss. 15, 42, 43, 44 and 45 — Extent of 
Board’s power to remove and appoint 
mutawalli (Nov) 322 
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AIR 1982 KERALA 1 
FULL BENCH 
P. SUBRAMONIAN POTI, Ag. C. J. 
' GEORGE VADAKKEL AND P, C. 
BALAKRISHNA MENON, JJ. 


Canara Bank and others, Petitioners v. 
State of Kerala and others, Respondents. 


= O. P. Nos. 272 and 785 of 1976, W. A. 
No. 184 of 1979 and A. S. Nos. 69 of 1979 
and 77 of 1980, D/- 1-6-1981. 


= (A) Kerala Municipalities Act (14 of 1961), 
Ss. 2, Proviso, 3 (9) and 110 — Travancore 
District Municipalities Act (23 of 1116), 
Sch. D, R. 16 (1), Proviso — Levy of pro- 
fession tax — Levy at higher rate by virtue 
of Art. 276 (2), Proviso, Constitution — 
Quilon and Kottayam Municipalities levy- 
ing higher tax — They could continue to 
levy under Kerala Act after repeal of Tra- 
yancore Act. ((i) Constitution of India, 
Art. 276 (2), Proviso; (ìi) General Clauses 
Act (1897), S. 6). 


The several municipalities constituted 
under the repealed enactments owe their 


origin to the concerned statute under which 
each of them was constituted and they 
continue to exist because they have not 
been abolished, though the concerned Sta- 
tute has been repealed. Anything done 
under a repealed Act is not affected by the 
fepeal is the normal rule and this rule 
governs these cases, as otherwise, there is 
no need to deem, so far as may be, that 
they have been constituted, under the Kerala 
Act.- Therefore, the Quilon and Kottayam 
Municipalities constituted under repealed en- 
actments were deemed to be -constituted 


FY/GY/D12/81/MVJ ` 
., 1982 Ker/1 I G—33, 


under the Kerala Act and could continue to 
levy additional tax under Kerala Act. 
(Para 5) 


Further, both the Travancore and the 
Kerala Acts have, as similar enactments 
have, provisions enabling the Government 
to exclude from a municipality any specified 
area comprised therein and to include within 
it any specified area in the vicinity of it, 
by notification in the Gazette. This power 
is different from and independent of the 
power conferred on the Government by 
Section 4 (1) (d) of both Acts to abolish 
any municipality on the one hand and the 
power conferred on it by S. 4 (1) (a) of 
both Acts to constitute a municipality on 
the other. If the contention that with every 
change of the territorial limits of a muni- 
cipality, a new municipality is constituted is 
correct, the Statute Would not, and need 
not, have conferred on the Government 
separate powers, (apart from the Constituent 
power) to include an area in the vicinity 
within a municipality and to exclude any 
area from a municipality. Further, the re- 
sult would be disastrous, in that there will 
be no continuity of rights and liabilities of 
a municipality; for, as often as a portion 
is excluded from or a portion in the vici- 
nity is added on to a municipality, there 
would be a different municipality which will 
not have the earlier municipality’s rights 
and liabilities. So long as the territorial 
limits are substantially the same and unless 
the area is entirely different from the area, 
the limits of which are defined in the noti- 
fication constituting it as a municipality, a 
municipality will not lose its identity. 1978 
Tax LR NOC 74 (Ker), Approved. 


(Para 6) 


2 Ker. 


(B) Kerala Municipalities Act (14 of 1961), 
S. 133 — Banking Companies (Acquisition 
and Transfer of Undertakings) Act (5 of 
1970), Ss. 2 (d) and 10 — Payment of profes- 
sion tax — Exemption under Section 133 — 
Corresponding new Banks are not exempt 
— Exemption applies only te Kerala State 
Government. 


Section 133 (1) provides that nothing con- 
tained in Chap, VI of the Kerala Act relat- 
ing to Taxation and Finance shall be con- 
strued to make liable the Government to 
pay profession tax in respect of any com- 
mercial, industrial or like other undertakings 
which are owned by or on behalf of the 
Government. It is doubtful whether the 
word Government in S. 133 is comprehen- 
sive enough to take in any other Govern- 
ment other than the State Government of 
Kerala. The next sub-section of Sec. 133 
enables the Government, and the municipal 
council with the sanction of the Govern- 
ment, to exempt any person or class of 
persons wholly or in part from payment of 
any tax. Jt cannot be that the Government 
mentioned in that sub-section is any Gov- 
ernment other than the Kerala State Gov- 
ernment. If that be so, the Government 
referred to in sub-section (1) of S. 133 also 
is Kerala State Government and no other 
Government. (Para 10} 


Moreover the legislative scheme appears 
to be, as is evident from S. 279 of the 
Kerala Act relating to exemption of Gov- 
ernment from taking out licences, to speci- 
fically mention the State Government and 
Central Government whenever it is required 


to refer to both the Governments. The 
legislative intent that is discernible from 
Section 133 (1) is also that even if any 


commercial, industrial or other like under- 
takings which are owned by, or managed 
by or on behalf of, the Government are 
liable to pay any profession tax, nothing 
contained in Chap. VI shall be so construed 
as to make liable the Government to pay 
it. Reference also may be made to sub- 
section (7) of S. 10 of the Banking Com- 
panies (Acquisition and Transfer of Under- 
takings) Act, 1970 whereunder every cor- 
responding new Bank is to make provision 
for, amongst others, all other matters for 
which provision is necessary under any law, 
or which are usually provided for by bank- 
ing companies, and the corresponding new 
Bank need transfer to the Central Govern- 
ment only the balance of profits. 

. (Para 11) 


(C) Travancore District Municipalities Act 
(23 of 1116), Ss. 3 (8) and 91, Sch IL 


Canara Bank v. State (FB) 


‘under the inclusive 


A. I. R. 


Rule 16 — Banking Companies (Acquisition 
and Transfer of Undertakings) Act (5 of 
1970), S. 2 (10) — Corresponding new Bank 
is not Company — It is liable to profession 
tax only as person and not as a company. 


A corresponding new bank is not a com- 
pany as defined in the Travancore . Com- 
panies Act, 1114 to attract the first part of 
Sec, 3 (8) of Travancore Municipalities Act, 
nor is it an association or a firm falling 
portion of definition 
clause. Therefore, a corresponding new 
bank is not a company mentioned in S. 91 
of the Travancore Act and in R. 16 of the 
TI Schedule thereto. However, it being a 
body corporate under S. 3 (4) of the Act 
under which it has been constituted, is a ‘per- 
son’ mentioned in the aforesaid provisions 
and is liable to pay profession tax on that 
basis. (Para 23) 


A ‘person’? for the purposes of- law is 
someone or something who or which, as 
recognised by law, is capable of having 
rights and duties. The most common exam- 
ple is a natural person or an individual 
who is a human being. AH other persons 
recognised by law as capable of having 
rights and duties are artificial persons. An 
artificial person is normally a collocation of 
individuals or association of individuals but 
there are other kinds of artificial persons as 
well, such as for example an idol which is 
clothed with personality by the law of our 
country, A ‘company’ in common parlance 
means a collocation or association of a num- 
ber of natural persons or individuals form- 
ed for the purpose of some business of 
undertaking carried on in the name of the | 
association, each member having the: right 
to assign-his share to any other person sub- 
ject to the contractual regulations governing 
the members, and may be incorporated or 
unincorporated. By incorporation such an 
association becomes a legal entity distinct 
from its members. (Para 13) 


It cannot be said ‘firm’ and ‘association’ 
included within the meaning of the word 
‘company’ by S. 3 (8) of the Travancore 
Municipalities Act are illustrations or enu- 
meration of the forms of company as defn- 
ed in the Travancore Companies Act, 1114 
which that expression means as per that 
section. And, certainly neither a firm nor 
an association ig a company as defined in 
the Travancore Companies Act, 1114, 
wherefore the inclusive device has not been 
used in Sec. 3 (8) of the Travancore Muni- 
tipalities Act on the principle abundans 
cautela non nocet (there is no harm done 
by great caution}. In this provision this 


1982 


device has been used only for 
firms and associations within the meaning 
of the word ‘company’, as assigned to it 
by that provision. In such a case the defi- 
nition is exhaustive. (Para 15) 


roping in 


Cases Referred: Chronological Paras 
1980 Tax LR 328: (1979) 13 Cur Tax Rep 
366 (Ker) 20 


1979 Tax LR NOC 49:ILR (1978) 2 Ker 
519 1, 22 
1978 Tax LR NOC 74:1978 Ker LT 233 
7 
1976 Lab IC 868: (1976) 1 Andh WR (HC) 
344 (FB) 16 
AIR 1970 All 316: 1969 All LJ 829 (FB) 9 
AIR 1967 Ker 270: 1967 Ker LT 78 (FB) 


I5 

1965 Ker LJ 376 ` 1 
AIR 1964 SC 1166 l 8 
AIR 1962 SC 1073 8, 9 
AIR 1958 Orissa 187 16 
(1906) 1 Ch 131:75 LJ Ch 56:93 LT 661, 
In re Stanley, Tenant v. Stanley 19 


1899 AC 99:79 LT 473:15 TLR 61, Dil- 
worth v. Land and Income-tax Commrs. 


14, 16 - 


(1880) 15 Ch 247: 50 Ly Ch 39: 43 LT 329, 
Smith v. Anderson 13, 19, 21 
(1869) 4 HE 100: 38 LY Ex 205: 21 LT 370, 
Partington v. Att. Gen. 17 


T. R. G. Warrier, Sebastian Davis, K. P. 
Radhakrishna Menon, K. K. Ravindranath, 
S. Easwara Iyer, S. Subramoni, V. Rama 
Shenoi, R. Raya Shenoi, T. R. Raman 
Pillai and T. R. Ramachandran Nair, for 
Petitioners; Advocate General, C. K, S. 


Panicker, D, N. Poti, N. Dharmadan, 
S. Narayanan Poti, S. Sankarasubhan, for 
Respondents. j 


GEORGE VADAKKEL, J.:— The ambit 
of the proviso to Art. 276 (2) of the Con- 
stitution is by now well defined by the 
decisions of the Supreme Court and of this 
Court. While Art, 276 (2) curtails the legis- 
lative power of the State to enact tax laws 
in respect of professions, trades, callings of 
employments for the benefit of the State or 
a local authority (which power it has des- 
pite Art. 246 as clarified by Art. 276 (1)) 
by providing that the total tax payable 
thereunder by any one person to the State 
or to any one local authority shall not ex- 
ceed Rs. 250/- per annum, the proviso there- 
to enables the State Legislature to make 
legislation for the continuance of any such 
tax at a higher rate that was in force in 
any State or any local authority in the 
financial year immediately preceding the com- 
mencement of the Constitution until Parlia- 
ment by law provides otherwise. As ruled 
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by. this Court in Travancore Minerals Ltd. 
v. Commissioner, Quilon Municipality (1965 
Ker LJ 376) and State Bank of Travancore 
v. Alwaye Municipal Council (LR (1978) 2 
Ker 519): (1979 Tax LR NOC 49) by the 
proviso to R. 19(1) of the Taxation and 
Finance Rules in Schedule II to the Kerala 
Municipalities Act, 1960 (hereinafter the 
Kerala Act) the Kerala Legislature has 
validly provided for the continuance of the 
levy of profession tax by the municipalities 
in this State at the higher rates that were 
in force in those municipalities as contem- 
plated by the proviso to Article 276 (2) of 
the Constitution. The correctness of these 
decisions on this point is ‘not canvassed be- 
fore us. 


2. It is common case that the Quilon and 
Kottayam Municipalities were levying pro- 
fession tax in accordance with the provi- 
sions contained in R. 16 (1) in Schedule D 
of-the Travancore Municipalities Act, 1116 
(for short: the Travancore Act) in the finan- 
cial year immediately preceding the com- 
mencement of the Constitution and that 
these local authorities continued to levy 
profession tax so till the commencement of 
the Kerala Act. Thereunder the maximum 
profession tax payahle by a ‘person’ and 
a ‘company’ is Rs. 275/- per half year. 
Where the half-yearly income of either is 
more: than Rs. 21,000/- the profession tax 
payable by each is Rs. 275/- for that half 
year. Under the proviso to R. 16 (1) in 
the II Sch. of the Travancore Act, a ‘com- 
pany’ the half-yearly income of which is 
more than Rs. 21,000/-, is liable to pay an 
additional half-yearly profession tax on such 
excess income calculated at the rate of one 
rupee per one hundred rupees or part there- 
of. The assessees in these cases, namely, 
the petitioners and appellants before us, 
have been assessed by the concerned muni- 
cipality at the rates that are applicable to 
‘companies’ as provided in the aforesaid 
R. 16 (1) and its proviso. 


3. Four of the assessees herein are cor- 
responding new banks as defined in the 
Banking Companies (Acquisition and Trans- 
fer of Undertakings) Act, 1970 and the re- 
maining one is a trust. They raise the fol- 
lowing questions for consideration in these 
cases :—- (1) are the Municipalities concern- 
ed in, these cases the same as those consti- 
tuted under the provisions of the Travan- 
core Act; (2) in view of S. 153 of the 
Kerala Act, is a corresponding new pank 
liable to pay profession tax; (3) is a cor- 
responding new bank, a. ‘company’ mention- 
ed in S..91 of the Travancore Act; and 


(4).is a trust, a:‘cothpany’ mentioned in Sec- 
tion 91 of the Travancore Act. 


4. It is contended by Mr. Govinda Warrier 
appearing in O. P. No, 272 of 1976 that the 
Quilon Municipality which is concerned in 
that case is not ‘such Municipality’ as was 
levying profession tax at such higher rate at 
the commencement of the Constitution. The 
argument is: Quilon Municipality constituted 
under the Travancore Act was levying pro- 
fession tax at a higher rate; but this Munici- 
pality is not in existence because :— (i) 
under the 2nd proviso to Section 2 of the 
Kerala Act all Municipalities constituted 
under the Travancore Act and other Acts 
repealed by Section 2 thereof are to be deems 
‘ed to have been constituted, so far as may 
be, under the Kerala Act and (ii) territorial 
limits of the Quilon Municipality as obtain- 
ed now are different from those obtained 
earlier. 

5.. Omitting the words which are not 
material so far as the present discussion is 


concerned, Proviso (ii) to Section 2 of the 


Kerala Act reads :— ‘All Municipalities con- 
stituted under the Acts hereby repealed, shall, 
so far ag may be, be deemed to have been 
constituted under this Act’. There is no case 
(and in view of the above deeming provision, 
there can be no’ case) that the Quilon 
Municipality ‘constituted under the Travan- 
core Act was abolished or that the Quilon 
Municipality figuring as a party respondent 
în some of these cases is a freshly constituted 
Municipality. ‘The proviso only bids all con- 
cerned to treat the different Municipalities 
constituted under different enactments which 
were repealed, as created under the Kerala 
Act, so far as may be necessary. The seve- 


ral Municipalities constituted under the re- 
pealed enactments owe their origin to the 
concerned statute under which each of them 
was constituted and they continue to exist 
because they have not been abolished, though 
the concerned ‘statute has 
Anything done under a repealed Act is not 
affected by the repeal is the normal rule and 
this rule governs these cases, as otherwise, 
there is no need to deem, so far as may be, 


that they have been con: constituted under the 
Kerala Act.’ 

6 Whe alternative contention asid on 
this part of the case is also equally fallaci- 
ous. Both the -Travancore and the Kerala 
Acts bave, as similar enactments have, provi- 


tions enabling the Government to exclude 


from a Municipality any ‘specified area com- 
prised therein and to include within it any 
specified area in the vicinity ‘of it, by, notifica- 
tion’ in the. ‘gazette. (Séc : Sectión4 


— im t 
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and (c) in both Acts). This power is ‘differént 
from and independent of ‘the’ power ‘confer=} | 
red on the Government by' Section 4 (1) (d) 
of both Acts to abolish any municipality on 
the one hand and the power conferred on it 
by Section 4 (1}(a) of both Acts to constitute)’ 
a municipality on the other. If the conten- 
tion that with every change of the territorial 
limits of a municipality, a new municipality 
is constituted is correct, ‘the Statute would 
not, and need not, have conferred on ithe 
Government separate powers, (apart from the 
Constituent power) to include an -area in the 
vicinity within a municipality and to- exclude 
any area from a municipality. Further, if the 
position canvassed for is accepted, the result 
would be disastrous, in that there will be 
no continuity of rights and liabilities of a 
municipality for, as often as a portion is 
excluded from or a portion in the vicinity is 
added on to a municipality there would be 
a different municipality which will not have 
the earlier municipality’s rights and liabili- 
ties. So long as the territorial limits are sub- 
stantially the same and unless the area is 
entirely different from the area, the limits of 
which are defined in the notification con- 
stituting it as a municipality, a municipality 
will not lose its identity, 


7. Our conclusion as above- on both the 
limbs of argument advanced is. supported by 
the following passage in American J urisprud- 
ence, 2nd Edn., Vol. 56 at p. 56:— 


“The identity, continuity or succession of 
a*municipal corporation will not be destroyed 
by the repeal of its charter, by a change of 
its name, by an increase or diminution of its 
territory. or population, by a change in its 
mode of government, or by a combination 
of all these, if the people and territory re- 
incorporated constituted an integral part of 
the corporation abolished”. 


Relying on the above passage our learned 
brother Khalid, J. replied a similar conten- 
tion advanced in Kerala State Electricity 
Board v. State of Kerala, 1978 Ker LT 233: 
(1978 Tax LR NOC 74) with reference to 
the Cochin Municipal Act, 1113 and we are ~ 
in complete agreement with .what is. stated 
therein on this point. 

8. The decision in the Town. Municipal 
Committee, Amraoti v. Ramachandra,. (AIR 
1964 SC 1166): (1964) 6:SCR 947) relied on . 
by ‘Mr. 
Article 277 of the Constitution, which, unlike - 


the proviso to Art. 276 (2), uses the expres: _ 


sion: ‘may continue to be levied. and-to be 
applied to the same “purpose until provision . 
to the contrary is made. by « Parliament by.. 


~) (0) = law’. - Mark, the wordssused-in theoproyiso - 


Warrier concerned construction. of .. 
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to. Art. 276 (2) - sare; ‘may continue- to be 
levied until. pravision to the contrary is made 
by Parliament. by law’. In this case. the Su- 
preme Court relied on its. earlier decision in 
Ram Krishna .v. Janpad Sabha (AIR 1962 
SC. 1073) wherein that Court construed S. 143 
(2) of the Govt. of India Act, 1935 which 
is pari materia with Article 277 of the Con- 
stitution. 
no.doubt, said that the Provincial Legislature 
would have a right to legislate for the con- 
linuance of the tax provided, inter alia,— 


“that the identity of the body that collects 
the tax, the area for whose benefit the tax is 
to be utilised and the purposes for which the 
utilisation is to take place continue to be the 
game”. 

However, these decisions are founded on the 
collocation ofthe two expressions ‘continue 
to be levied’ and (continue) ‘to be applied to 
the same purposes’. This is what is em- 
phasised by the Supreme Court when it says 
that ‘the area for whose benefit the tax is to 
be utilised’ (has to) ‘continue to be the same’. 


9. We do not think that these two deci- 
sions and the decision in R. R. Engineering 
Co. v. Zilla Parished Bareilly (AIR 1970 All 
316) (FB) which follows the Ram Krishna’s 
case (AIR 1962 SC 1073), are of any assist» 
ance to. Mr. Warrier to contend that Quilon 


Municipality. which is -before us as a party- 


respondent is an entity different from the 
Quilon Municipality that was constituted 
under the Travancore, Act. 

40. In each of the first four cases, O. P. 
272 of 1976, O. P. 785 of 1976, W. A. 184 
of 1979 and A, S. 69 of 1969, the assessee 
is a ‘corresponding New Bank’ as defined in 
Section 2 (d) of the Banking Companies (Ac- 


quisition and Transfer of Undertakings) Act, - 


1970, viz. Canara Bank, United Commercial 
Bank, Indian Bank and Syndicate Bank. On 


behalf of the first mentioned three Banks it- 


is contended that the said Banks are wholly 
owned by the Central Government and that 
therefore, they are exempt from payment of 
profession tax under Section 133 (1) of the 
Kerala Act. A mere look at the section 
is sufficient to dismiss this argument. Sec- 
tion 133 (1) provides that nothing contained 
in Chapter VI of the Kerala Act relating to 
Taxation and Finance shall be construed to 
make liable the Government to pay profes- 
sion fax in respect of any commercial, indus- 
trial or like other. undertakings which are 
owned -by or on behalf of the Government. 
It is doubtful whether the word Government’ 
in Section: 133. is comprehensive enough. to 
take in: any. other.. Government than this. State 
(Government:: The “next sub-section. of Seer. . 
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tion.. 133 enables. the Goyernment, -and thej- 
municipal council with tbe sanction of the 
Government, to exempt any person or class 
of pérsons wholly or in part from payment 
of any tax. It cannot be that the Govern- 
ment mentioned in that sub-section is any 
Government other than the Kerala State Gov- 
ernment. If that be so, the Government re- 
ferred to in sub-sec. (1) of Section 133 also 
is this State Government and no other Gov- 
ernment. 


11. Moreover the legislative scheme ap- 
pears to be, as is evident from Section 279 
of the Kerala Act relating to exemption of 
Government from taking out licences, to 
specifically mention the State Government and 
Central Government whenever it is required 
to refer to both the Governments. The legis- 
lative intent that is discernible from Sec. 133 
(1) is also that even if any commercial, in- 
dustrial or other like undertakings which are 
owned by, or managed by or on behalf of, 
the Govt. are liable to pay any profes- 
sion tax, nothing contained in Chapter VI 
shall be so construed as to make liable thej- 
Government to pay. it. We may also refer! , 
to sub-section (7) of Section 10 of the Bank- 
ing Companies (Acquisition and Transfer ofj ` 
Undertakings) Act, 1970 whereunder every) — 
corresponding new bank is to make provision 
for, amongst others, all other matters for 
which provision is necessary under any law, 
or which are usually provided for by bank- 
ing companies, and the corresponding new 
bank need transfer to the Central Govern- 
ment only the balance. of profits. There is 
no merit in this contention. 


. 12. Isa corresponding New Bank a com- 
pany as defined in the Travancore Act is the. 
next point that falls for consideration. ‘The 
Travancore Act, by S. 3 (8) defines a company 
as “ “Company” meats a company as 
defined in the Travancore Companies Act, 
1114 and includes any firm or association. 
carrying on business in Fravancore whether 
incorporated or not and whether its prin- 
cipal place of business is situated in Travan- 
core or not”. The learned counsel for the 
Quilon Municipality, Mr. Narayanan Poti, in 
this context referred us to Section 91 (1) of. 
the Travancore Act which classifies assessecs `. 
as ‘persons’ and ‘companies’. The argument 
runs as follows: the expression ‘person’ in, 
Section 91 means a natural person and i` 
not comprehensive enough to include any,- 
artificial person; all artificial persons. come ` 


‘within the expression, ‘Company’ in S. 91 (1). 


a corresponding new bank is not a natural" 
person but. an artificial person. “Pherefore ‘it 
is ,.a company, : : According.. to the, “Jeamnied |; 


~, 


e 
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counsel, the definition in Section 3 (8) in the 
Travancore Act of the word company is not 
exhaustive but is only illustrative. He in this 
behalf relied on the inclusive definition of 
that expression as per S. 3 (8) of the Travan- 
core Act. It is his case: that the word ‘com- 
pany’ in common parlance means any artifi- 
cial person, i.e., all persons other. than 
natural persons. 


13. A ‘person’ for the purpose of law is 
someone or something who or which, as re- 
cognized by law, is capable of having rights 
and duties. The most common example is 
a natural person or an individual who is a 
human being. All other persons recognized 
by law as capable of having rights and duties 
are artificial persons. An, artificial person is 
normally a collocation of individuals or an 
association of individuals but there are other 
kinds of artificial persons as well, such as. 

















‘company’ in common parlance means acol- 
location or association of a number of 
natural persons or individuals formed fort 
the purpose of some business or undertaking 
carried on in the name of the association, 
each member having the right to assign his 
Share to any other person subject to the con- 
fractual regulations governing the members, 
and may be incorporated or unincorporated. 
ey incorporation such an association becomes 
a legal entity distinct from its members. As 
stated in Gower’s Principles of Modern Com- 
pany Iaw: ‘in common parlance the word 
company is normally reserved for those as- 
sociated for economic purposes. i.e. to carry 
on a business for gain’. James L. J. in 
Smith v. Anderson, (1880) 15 Ch 247 (at 
p. 273) pointed out that there is no difference 
between a ‘company’ and an ‘association’. He 
said: ‘the word ‘association’ in the sense in 
which it is now commonly used. is etymologi- 
calfy inaccurate, for ‘association’ does not 
properly describe the thing formed. but pro- 
perly and etymologically describes the act of 
associating together, from which act of as- 
sociating there is formed a company or 
partnership’, Note. a succession of natural 
persons to whom law attributes personally 
(sic), a corporation sole, consisting of one 
natural. person at a time im succession is not 
@ company or association like a collocation 
of natural persons; nor is an idol a company 
or association. ‘Company’ or ‘association’ is 
an artificial person but all artificial persons 
are not ‘companies’ or ‘associations’. 

14. On this part of the case, another con- 
fention was raised by Mr. Poti and that is 
based: on the inclusive definition of the word 
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‘company’ in Section 3 (8) of the Travancore 
Act; the contention is that the definition is 
not restrictive but extensive. We are asked 
to understand the word ‘company’ as signify- 
ing not only those things enumerated in Sec- 
tion 3 (8) of the Travancore Act, but all 
artificial persons. According to the learned 
counsel the things enumerated therein are 
only illustrative and not exhaustive. The 
words used in Section 3 (8) are: ‘Company 
means .. ... 4. and includes .. ... .... We 
cannot do better than quote the following 
passage from Dilworth v. Land and Income- 
tax Commissioner, (1899) AC 99 at p. 105; 
to repel the above contentions: 


“But the word “Include” is susceptible of 
another construction, which may become im- 
perative, if the context of the Act is suffi- 
cient to show that it was not merely employ- 
ed for the purpose of adding to the natural 
significance of the words or expressions de- 
fined. It may be equivalent to “mean and 
include”, and in that case it may afford 
an exhaustive explanation of the meaning 


which, for the purposes of the Act, must in- 
variably be attached to these words or ex- 
pressions”. (emphasis supplied). 

15. A Full Bench of this Court in Kri- 
shnan Nair v. Sivaraman Nambiar, (1967 
Ker LT 78 : 1967 Ker LJ 84): (AIR 1967 
Ker 270) said almost the same thing as 
follows (at p. 278 of AIR) :— 


“A definition which first tells us what a 
thing means and then goes on to say what 
it includes, can use the inclusive device for 
three entirely different purposes. First, by 
way of illustration, or of enumeration of the 
forms the thing defined commonly assumes, 
by meaning things that clearly come within 
the meaning given. Secondly, for roping in 
things that, either partly or in whole, would 
not come within the meaning. Thirdly, by 
way of abundant caution, so as to put if 
beyond doubt that certain things do come 
Within the meaning”. 

It cannot be said ‘firm’, ‘association’ included 
within fhe meaning of the word ‘company’ 
by Section 3 (8) of the Travancore Act are 
illustrations or enumeration of the forms of 


ALR 


company as defined in the Travancore Com-|. 


panies Act, 1114 which that expression means 
as per that section. And, certainly neither 
a firm nor an association is a company as 
defined in the Travancore Companies Act, 
1114, wherefore the inclusive device has not 
been used in Section 3 (8) of the Travancore 
Act on the principle abundans cautela non 


e 


nocet (there is no harm done by great!’ 


caution}. In this provision this device has 
been used only to achieve the second pur- 
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pose mentioned by Raman Nayar Ag. C.. J. 
in the above case, namely, for roping in 
firms and associations within, the meaning of 
the word ‘company’, as assigned to it by that 
provision. In such a case the. definition is 
exhaustive. If the definition was ‘company’ 
includes ‘this? and ‘that’, different considera- 
tion might have arisen which we. need not 
pursue in these cases, despite elaborate argu- 
ments on that aspect and citation of a large 
number of authorities in support of the 
respective contentions, for and against, by 
either side. 

16. Relying on Dilworth v. Land and In- 
come-fax Commr., (1899) AC 99 the Orissa 
High Court in Satrughna Sahu v, State of 
Orissa (AIR 1958 Orissa 187) cited by Mr. 
Rama Shenoi on behalf ofthe appellant in 
A. S. 69 of 1979 held that the expression 
‘mean and include’ in a definition clause ren- 
dered the definition exhaustive of the matter 
defined and not expansive. This accords 
with the view expressed by us in the preced- 
ing paragraphs. Mr. Parameswara Panicker, 
the learned counsel for the Kottayam Muni: 
cipality referred us to the Hyderabad Asbes- 
tos Cement Products Lid. v. Employees’ In- 
surance Court; (1976)1 Andh WR 344: (1976 
LabiC 868) {Andh Pra} (FB) tocontend for 
the position that evenin conjunction with the 
expression ‘means’, the word ‘includes’ would 
indicate that the definition is not exhaustive 
but only enumerative. The Andhra Pradesh 
High Court wasin thatcase considering S. 38 
of fhe Empleyees’ Insurance Act, 1948. 
Under that provision ‘all employees in facto- 
"ies or establishments’ to which that Act ap- 
Hied shall be insured as provided by that 
Act. The question raised was whether the 
mployees in the sales office — an establish- 
nent to which the Act has not been made 
ipplicable — as distinct from the employees 
n the factory, had to be insured. It was 
eld that as per the definition, the word ‘em- 
oyee’ ‘includes any person employed for 
vages on any work connected with distribu- 
on or sale of the products of the factory’, 
and that, therefore, though the employees of 
the sales office are not employed in the fac- 
tory, they are employees who had to be 
insured, This decision ‘proceeds as if the 
expression ‘means and includes’ denotes an 
exhaustive definition, though that expression 
as such was not explained therein and in 
spite of fhe fact that the word ‘means’ as 
also the word ‘includes’ were examined dis- 
jointly, We see nothing ‘in ‘this decision that 
goes to support the contention advanced be- 
fore us: aa es j Ss 

17. Of the several classes of artificial per- 
sons, one class, namely, companies are treat- 
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ed as a separate class under Section 51 of the 
Travancore Act, the classification of persons 
therein being into ‘persons’ and ‘companies’. 
Why: such a classification of persons into 
‘persons’ and ‘companies’ in, Section 91 of 
ithe Travancore Act ? The object is not far 
to seek, for the answer thereto is afforded 
by Section 16 in Schedule II of that Act, 
whereunder ‘companies’ are treated differently 
for the purpose of levy of professional tax; 
companies whose half-yearly income is above 
Rs. 21,000/-. are, thereunder, made liable for 
an additional-half-yearly profession tax. In 
other words, the tax liability of such com- 
panies is heavier and harsher. In this back- 
drop, the scope of enlargement of the word 
‘company’ by Section 3 (8) of the Travan- 
core Act by the inclusive device has to be 
confined. strictly to the extent it. specifically 
enlarges its Scope. In Partington v. Att-Gen, 
(1869) 4 HL 100 Lord Cairns said :— 


“I am not at all sure that, in a case of 

this kind —a fiscal case — form is not amply 
sufficient; because, as I understand the prin- 
ciple of all fiscal legislation, it is this: if the 
person sought to be taxed comes within the 
letter of the law he must be taxed, however 
great the hardship may appear to the judi- 
cial mind to be. On the other hand, if the 
Crown, seeking to recover the tax, cannot 
bring the subject within the detter of the law, 
the subject is free, however apparently with- 
in the spirit of the law the case might other- 
wise appear to be. In other words, if there 
be admissible, in any statute, what is called 
an equitable construction, certainly such a 
construction is not admissible in a taxing 
statute, where you simply adhere to the words 
of the statute? (as quoted in Craies on Sta- 
tute Law, 7th Edn., p. 113). 
Apply to the above rule (sic). The word 
‘company’ as defined in Section 3 (8) of the 
Travancore Act, then, means a company a9 
defined in the Travancore Companies Act, 
1114 and also, any firm or association carry- 
ing on business in Travancore whether in- 
corporated or not atid whether its principal 
place ‘of business is situated in ‘Travancore 
or not, and no other persons, natural of 
artificial. 

.18., A corresponding new bank is not a 
company .as defined in the Travancore Com- 
panies Act, 1114 nor is it even a company 
as defined in the Indian Companies Act, 1956 
‘which replaced the former statute. ‘There is 
no case that it is a firm. , The crucial ques- 
tion that falls to be decided so far as the 
first four cases are concerned, is whether a 
corresponding new bank is an association, 
and, therefore, a company mentioned in Sec- 
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tion 91 of the, Feayancore -Act read with Sec- 
tion 3 (8) thereof.. 

19. Considering the words ‘company’ , AS- 
. sociation’ and ‘partnership’. James L. J. in 
— -Smith v. Anderson, (1880) 15 Ch 247 (at 
p. 273) said :— 

* “A company or association (which I take 
_ t6 be synonymous terms) is the result of an 
= arrangement by which parties intend to form 
_'a partnership which is constantly changing, 

a partnership today consisting of certain 
= members and tomorrow consisting of some 

only of.these members along with others 
* who have come in, so that there will be a 

constant shifting of the partnership, a deter- 

-tiination of the’ old and a creation of a new 
. parinership, and with the intention that, so 
- far as the partners can by agreement between 
- themselves bring about such a result, the 
pew partnership shall succeed to the assets 

and liabilities of the old partnership.” 

-And in re Stanley. Tenant v. Stanley, (1906) 


1> Ch 131 (134) Buckley, J. stated as 
_ follows :— | 
“The word “company” has no strictly 


p echnical meaning. It involves, I think, two 
ideas — namely, first that the association is 
of persofs so numerous as not to be aptly 

‘described as a firm; and secondly, that the 
“consent of all’ the other members is not re- 
quired to the transfer of a member’s interest. 
It: may, but in my opinion here it does not, 
t include -an incorporated company. The words 
“corporation” or “company” here mean, I 
think, an incorporated body or an unincorpo- 
fated body which is “municipal, commercial 

' or otherwise”, and- which is of such a kind 

-as not to be what is commonly called “a 

; firm”. $3, 

20.. These decisions make it clear that an 
association or company cannot be formed wn- 

‘fess: (i) there are more persons than one; 
and (ii) there is an arrangement or agreement 
between them as regards the object of their 

‘associating with- one another, say for ex- 
ample, entertainment (a club) or worship (a 
congregation). or carrying on of business 
which is the object mentioned in Section 3 (8) 
of the Travancore Act. Speaking of ‘as- 

„sociation of persons’ in Section 2 (31) of the 
‘Income-tax Act, 1961, one of us (the learned 
Acting Chief Justice) pointed out in Commr. 
of Income-tax v. T. V. Suresh Chandran, 
(1979) 13 Cur Tax Rep 366 : (1980 Tax LR 
328) (Ker) that in order that there may be an 
association of persons, the persons concerned 
should have combined or come ‘together by 
a consensual act on ‘their part, that - ‘is; on 
their own volition. 

21.. Now- apply these tests to a correspond- 
ing new bank. There:is neither plurality of 
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persons nor’ (obviously) ` “ay Conséniits. 
Under Section 3 (3) of the: Banking Com- 
panies (Acquisition and ‘Transfer of Under- 
takings) Act, 1970 (hereinafter the Act) | as 
per sub-section (i) of Section 3 ‘of which Act 
corresponding new banks ` have been consti- 
tuted, the entire capital of each correspond- ; 
ing new bank stands vested in, and allotted 
to, the Central Government. Under Sec. 4 
the undertaking of every existing bank, to 
take over the undertakings of which, the Act 
has been enacted, is transferred to and vests 
in the corresponding new bank. No doubt, 
under Section 7 (2) of the Act, the general 
direction and management 
of the affairs and bisiness of a correspond- 
ing new bank vests in a Board of Directors 
but these directors are appointed by the Cen- 
tral Government in consultation with the Re- 
serve Bank in the first instance (sub-sec. (3) 
of S. 7) and thereafter the Board is consti- 
tuted in accordance with (constituted by) ~ by) the 
Central Government in consultation with the 
Reserve Bank (sub-sec. (2) (b) of S.9). How- 
ever, these directors, appointed or constituted, 
as the case may. be, do not (to borrow the 


_language of James L. J. in Smith v. Ander- 


son, ((1880) 15 Ch 247) already referred to) 
‘come info any arrangement whatever as bee 
tween themselves’; and there is nothing 
(again in the language of James L. J.) ‘creat- 
ing any mutual rights or obligations between 
these persons. They are from the first entire 
strangers who have entered into no confract 
whatever with each other’. Though under 
Section 11 of the Act, a corresponding new 
bank is to be deemed to be an Indian com- 
pany, this fiction is only ‘for the purpose of 
the Income-tax Act, 1961° and is not avail- 
able for any other purposes. In view of 
what is stated above, a corresponding new 
bank is not an association envisaged by Sec- 
tion 3. (8) of the Travancore Act. 


-22, On behalf of the respondents-munici- 
palities the decision of this Court in State 
Bank of Travancore v. Municipal Counci, 
ILR (1978) 2 Ker 519 : (1979 Tax LR NOC 
49) .was sought to be pressed into service to 
contend that a. corresponding new bank is an 
association. .On the other side, arguments 
were advanced canvassing the correctness 
thereof. .We do not think that we are called 
upon to examine that case here, and this -is 
so because that decision concerned the State - 
Bank of Travancore governed by an entirely 
different statute, viz., the State Bank of India 
ee Bank) Act, 1959. i 


"723. ‘A corresponding “new bank “is, ' there- ej 


‘fore, not a'ċompahy as'definėd in the Travan 


1982 


jeore Companies Act, 1114 to attract the first 
part of Section 3. (8) of Travancore Act, nor 
is it. an’ association or a firm falling under 


the inclusive’ portion of that definition. 


clause. Therefore, a corresponding new bank 
is not a company mentioned in Section 91 of 
the Travancore Act and in Rule 16 of the 
Il Schedule thereto. However, it being a 
body corporate under Section 3 (4) of the 
Act under which it has been constituted, is a 
‘person’ mentioned in the aforesaid provisions 
and is liable to pay profession tax on that 
basis. © . oR 

24. Is a ‘trust’, a ‘company’. or. ‘associa- 
tion’, is the queslion raised in A. S..77 of 
1980.. The simple answer is that it is not a 
pure question of. law that can be decided in 
the abstract dehors the terms of the trust- 
deed and the attendant circumstances. Trust 
being an obligation arising out of confidence 
reposed by one in another and accepted by 
the latter for the benefit of still another, or 
of that another and the acceptor of con- 
fidence, it can, perhaps, be said that merely 
by the creation of a trust and without any- 
thing more, the author of the trust who re- 
` poses confidence, the trustee who accepts the 
confidence and the beneficiary or beneficiaries 
for whose benefit the confidence is accepted, 
do not constitute a company or an associa- 
tion. We hasten to caution that the above 
statement is not dogmatic and the matter 
fequires further’ and detailed examination 
applying the tests stated hereinbefore, viz., (i) 
plurality of persons, and (ii) consensual 
arrangement come ‘to between them as rtre- 
' gards the common purpose of their associat- 
ing with one another, ‘thereby creating 
mutual rights and obligations. É 


"25. We now proceed to examine theg 
cases one by one. : j 


:0O. P. 272 of 1976. Petitioner herein, 
Canara Bank was assessed as a ‘company’ to 
half-yearly additional profession tax by the 
Quilon Municipality over and above Rupees 
-275/-, the maximum leviable from a ‘person’ 
or:a ‘company’ as profession tax under R. 16 
in Section 11 in the Travancore Act. The 
assessments impugned are for: both the 1st 
and 2nd halves of 1972-73, 1973-74, 1974-75 
-and 1975-76 and for the first half of 1976-77. 
Exts. P-1 to P-7, P-29 and P-31 are the re- 
‘spective .assessmenis. Canara Bank being a 
corresponding: new bank, is not a ‘company’ 
and can be assessed only as a ‘person’. The 
levy of additional profession tax cannot, 
therefore,;.bé sanctioned. Exts. P-1 to P-7, 
P-29 and P-31 and all proceedings arising 
therefrom ,are hence, quashed to the extent 
tlie petitioner-bank. has-been assessed to ad- 


| Canara Bank y. State (FB) 
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ditional profession tax. ‘Rébpondents 2 and 3 


are directed to re-compute ‘the petitioner's 


. liability for profession tax:on the above said 


basis, Petitioner-bank shall be entitled to ‘get 
refund of all amounts paid by it to this 
Municipality in excess of the sum reckoned 
on re-computation as payable by the peti- 
fioner-bank at the rate of Rs. 275/- for each 
half year. There shall be a direction to the 
effect that respondents 2 and 3 shall refund 
Such excess amount to the petitioner-bank. 
26. This original ‘petition is disposed of 
as above stated. There shall be no order as 
regards costs, . ~ 


27. O. P. 785 of 1976. The Quilon 
Municipality has as per Ext. P-1 profession 
tax bill assessed the petitioner-bank, namely, 


+ 


United Commercial Bank which is a cop- 
responding new bank, to additional profes- 
sion tax on the basis tbat it is a ‘company’. 
This is for the half-year ending 31-3-1976 and 
is over and above the maximum half yearly 
profession tax of Rs. 275/- assessed as pay- 
able by it for that half year. Ext. P-1 bill 
to the éxtent it assesses the petitioner-bank to 
additional profession tax is bad and is here- 
by quashed to that extent. Respondents, 1 
and 2 are directed to re-compute the profes- 
sion-tax-liability of the petitioner--bank for 
the period in question accordingly. 

28. This original petition is disposed of in 


the manner indicated above. No orders as 


tegards costs. 


29. C. A. 184 of 1979. The appellant, 
Indian Bank, impugns Exts. P-1 and P-2 pro- 
fession tax bills and corresponding demand 
notices issued to it by the Quilon Municipa- 
lity. Here again petitioner-bank is a cor- 
responding new bank and the assessment is 
on the basis that the petitioner-bank is a com- 
pany. The period involved is second half -of 
1975-76. In view of what is stated above, 
the assessment has to be limited to Rs. 275/- 
the maximum tax payable by a person. The 
judgment under appeal proceeds only on the 
basis that the municipality can competently 
assess profession tax at a rate higher than 
that stated in Art. 276(2) of the Constitu- 
tion and does not advert to the question as 
to whether the assessee-bank is a ‘person’ or 
a ‘company’, presumably because, no such 
question was raised before the learned single 
Judge. However, we allow this appeal and 
in reversal of the said decision, quash 
Exts. P-1 bill and P-2 demand notice issued: 
pursuant to Ext P-1 bili. We direct the Ist 
respondent to recompute the profession-tax- 
liability of the appellant bank for the above 
said period in the light of what we have said 
earlier in this judgment. ` 7 


10 Ker. 


30. This writ appeal is disposed of as 
above stated. The parties shall suffer theit 
costs throughout., 

31. A. S. 69 of 1979: The plaintiff-appel- 
lant, Syndicate Bank, is a corresponding new 
bank. The Kottayam Municipality assessed 
this bank to a profession tax of Rs. 8,801/- 


for the first half of 1975-76 and Rs. 9,026/- 


for the second half of that year as per Exhi- 
bits A-1 and A-4 respectively. The appellant 
has paid Rs. 275/- towards Ext. A-4 assess- 
ment. As per Ext. A-12 demand notice, the 
respondents required the appellant-bank to 
pay the balance amount of Rs. 17,552/- and 
the notice fee of Re. 0.50. The plaintiff in- 
stituted the suit for injunction restraining: the 
respondents from assessing the plaintiff-appel- 
lant-bank as a company: and from recovering 


the sum demanded as per Ext. P-12 from the 


bank, 


32. The lower Court held that the appel- 
lant-Bank is liable to be assessed as a com- 
pany and so dismissed the suit. In view of 
what we said earlier in this judgment, the 
finding of the lower Court as aforesaid can- 
not be sustained and has to be vacated. We 
do so. Consequently the judgment and de- 
cree of the lower Court is set aside and the 
suit is decreed granting an injunction re- 
straining the defendants-respondents from re- 
covering any amount from the appellant-bank 
as profession tax for 1975-76 in excess of 
Rs. 275/- payable by it as a ‘person’ towards 
Ext. A-1 assessment. We also: hold that the 
appellant bank cannot be assessed: to profes- 
sion tax on the basis that it is a ‘company’ 
as defined in Section 3 (9) of the Kerala Act 
corresponding to Section 3 (8) of the Travan- 
core Act and respondents are hereby injunct- 
ed from assessing the appellant bank to. pro- 
fession tax on that basis. : 

33. This appeal is allowed to the above 
extent. In the circumstances of the case the 
parties shall suffer their costs throughout. 


34. A. S. 77 of 1980. This case stands 
on a different footing. The. plaintiff-appel- 
lant is the trustee of the Parthas Trusts. The 
appellant instituted the suit for permanent 
injunction restraining the Kottayam Munici- 
pality from realising profession. tax from. the. 
plaintiff for the year 1974-75 based on. the 
‘present assessment’, i.e. at Rs. 565/- for 
each half year. There is neither pleading. 
nor issue. as to. whether the plaintiff is liable. 
to be assessed as a ‘company’ as defined. in 
Section 3 (8} of the Travancore. Act. How- 
ever the suit instituted in the Munsiff’s Court 
was transferred to the Principal Court. and 
was tried jointly with O. S. 326. of 1976 on 
its file from which arises A. S. 69 of 1979 
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which we have just disposed of. On behalf 
of the plaintiff-appellant the abovesaid ques- 
tion, viz., as fo whether it is a company. 
under Section 3 (8) of the Travancore Act, 
appears to have been taken for the first time 
at the time of arguments. The lower Court 
repelled that contention holding that “a trust 
will also be included in the category of ‘an 
association carrying on business”. - 

35. It has to be mentioned that neither 
party to the suit adduced any evidence in 
the case; not even the Trust-deed was in evi- 
dence. In the absence of any pleading in 
that behalf and of an issue raised on such 
pleadings, the finding as aforesaid’ was, in 
our view, not called for, and this is parti- 
cularly so in the absence of any evidence in 
the case. We have earlier indicated that the 
question involved’ is not a pure question of 
law that can be answered without reference 
to the fact and circumstances of a case. We, 
therefore, vacate that finding. 


36. The only point taken before the 
lower Court by the plaintiff-appellant is that 
the Kottayam Municipality was not collect- 
ing. half yearly profession tax at rates, higher 
than Rs. 275/- per half year according to- the 
provisions contained in the proviso to R. 16. 
(1) in Schedule I of the Travancore. Act 
where. the business carried. on is textile-busi- 
ness. This contention was overruled and 
rightly so, by the lower Court. The lower 
Court therefore. dismissed the suit. 

37. No grounds. exist to interfere with the 
decision of the lower Court except to. the: 
extent of, as already done, vacating the un- 
called for finding that the plaintiff is a com- 
pany falling under Section 3 (8) of the 
Travancore Act, for the reason that it is ‘an 
association carrying on business’. Since we 
have vacated this finding, it is made clear 
that the plaintiff-appeilant shall be free to 
raise: this question in any subsequent litiga- 
tion and that neither our decision nor the 
lower Courts decision. shall conclude the: 
parties on the above question. 

We dismiss A. S. 77 of 1980° but without: 
any order: as. regards. costs. 

Order accordingly. 
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Kunchumerra Rawther Ali Rawther and. 
another, Petitioners. v. Mathai Thomas, Re- 
spondent. 

€. R. P. No: 1720 of 1979, Dj- 5-3-1981. 

(A) Civil P. C. (5 of 1908), S. 51, O. 24, 
R.. 37 — Second. execution application — Des. 


DY/DY/B884/81/PGS/SNV 
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fault in payment of decretal amount — Issue 
of warrant for detention of judgment-debtor 
on finding reached at the time of earlier ex- 
eculion that khe had means to discharge de- 
eretal amount —- Warrant not valid — Pro- 
visions of Section 51 and O. 24, R. 37 em- 
phasise the need to establish not mere omis- 
sion to pay but an attitude of refusal on de- 
mand verging on dishonest disowning of the 
obligation under decree. ATR 1980 SC 470, 
Rel. on. (Constitution of India, Art. 21). 
(Para 2) 


(B) Kerala Debt Relicf Act (17 of 1977), 
Ss. 2 (4) and 3 — Term “debtor” includes 
surety — Surety, a school teacher, expressing 
willingness to pay debt and seeking six 
months’ time for discharging the same — 
Surety, being a person having limited re- 
sources, grant of time as asked for, heid, was 
warranted. {Para 3) 
Cases Referred: | Chronological Paras 
AIR 1980 SC 470 : 1980 Ker LT 375 2 


K. N. Narayanan Nair and K. John 
Mathew, for Petitioners; Gopalakrishnan 
Nair, for Respondent. 

ORDER :— So far as the Ist petitioner (Ist 
judgment-debtor) is concerned, the impugned 
order undoubtedly is wrong. In the year 
1976 the ‘ist petitioner was found to be a 
person having means to discharge the decree- 
debt or some substantial portion thereof. On 
that basis the Court, below in a, subsequent 
application has ordered issue of warrant for 
the arrest and detention of the petitioners in 
civil prison. 

2. Sri K. N, Narayanan Nair, the counsel 
for the petitioners, submitted that a duty 
was cast on the Court to enquire into and 
record a finding on ‘the question whether ‘the 
judgment-debtors had the means to pay off 
the decree amounts or some -substantial por- 
tion thereof at the time when the decree was 
put into execution and by which process his 
‘freedom -of movements was threatened to be 
taken ‘away. In other words, ‘his argument 
is that it was the duty of the Court to as- 
certain the means of the judgment-debtor as 
it stood at ‘the time when the present applica- 
tion for renewal of the execution was filed 
without resting content with the finding on 
‘the question on earlier occasion. In this con- 
nection he brought to my notice the well 
known observations of Krishna Iyer J., in 
Jolly G. Varghese v. Bank of Cochin, 1980 
Ker LT 375 : (ATR 1980 SC 470). After 
‘having considered the matter in the light of 
‘Article ‘11--df International Covenant on Civil 
‘and Political Rights and the relevant provi- 
sions ‘of the Code of ‘Civil Procedure like Sec- 
dion ‘51 and Order XXI, Rule 37, what has 
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been stated in paragraph 11 reads as 


follows :— 


“11. The words which ‘hurt are ‘or has had 
since the date of the decree, the means to 
pay the amount of the decree’. This implies, 
superficially read, that if at any time after 
the passing of an old decree the judgment- 
debtor had come by some resources and had 


not discharged the decree, he could be de- 


tained in prison even though at that later 
point of time he was found to be penniless. 
This is not a sound position apart from being 
inhuman going by the standards of Art. 11 
(of the Covenant) and Art, 21 (of the Con- 
stitution). The simple default to discharge 
is not enough. There must be some element 
of ‘bad faith beyond mere indifference to pay, 
some deliberate or recusant disposition in the 
past or, alternatively, current means to pay 
the decree or a substantial part of it. The 
provision emphasises the need to establish 
not mere omission to pay but an attitude of 
refusal on demand verging on dishonest dis- 
owning of the obligation under the decree. 
Here considerations of the debtor’s other 
pressing needs and straitened circumstances 
will play prominently.” 

Tested in the light of the observations of 
Krishna Iyer, J., referred to above, it is 
clear that the Court below was not justified 
in ‘passing an order for the issue of warrant 
for arrest and detention of the Ist petitioner 
(ist judgment-debtor). However, the conten- 
tion advanced by Sri Somasundaram’ who 
argued the case on behalf of the counsel for 
the respondent-decree-holder is that even 
assuming that a case for the issue of arrest 
warrant against the ist petitioner had not 
been made out, that would not ipso facto 
absolve the liability of the 2nd petitioner (3rd 
judgment-debtor) who stood surety and was 
equally bound by the liability under the de- 
cree. The 2nd petitioner is seen to have 
contended only for the position that the ist 
petitioner was a ‘debtor’ within the meaning 
‘of that term in Act XVI of 1977 and, there- 
fore, neither he nor the ist petitioner was 
under an obligation to pay the decree 
amount. This certainly is not the correct 
position in law. 

3. Sri Narayanan Nair on behalf of the 
petitioner then submitted that in the event of 
this Court holding that if not the Ist peti- 
‘tioner, at least the second petitioner, was 


‘liable ‘to discharge the decree amount, the 


2nd petitioner might be given six months’ 
time to ‘discharge the entire amount ‘due 
under the decree that was being put into ex- 
ecution. The 2nd petitioner is stated to be 
a school teacher; considering the willingness 
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expressed . by him to discharge the entire 
liability under the decree, and viewed in the 
background of his limited resources, I think, 
there is justification for granting the time as 
prayed for by Sri Narayanan Nair. 


4. The result, therefore, is that the order 
impugned in this revision shall not be 
enforced as against the Ist petitioner — Ist 
judgment-debtor. The 2nd petitioner (Grd 
judgment-debtor) is given six months’ time 
from this date to discharge the entire liabi- 
lity under the decree. In case he commits 
default in doing so, the decree-holder would 
be at liberty to proceed against him for the 
recovery of the entire amount in a lump. 
The revision is allowed to the above extent. 
In the peculiar circumstances of the case ‘I 
would direct the parties to bear their respec- 


tive costs. 
Revision allowed. 
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"|G. VISWANATHA IYER AND 

T KOCHU THOMMEN, JJ. 
Jose Kuttiyani and others, Petitioners 


vi'The Registrar of . Co-operative Socie- 
tiés, Kerala, Trivandrum and others 


Respondents, 


O. P. No. 1981 of 1981°G, D/- 28-7- 
1981. “ 


(A) Kerala Co-operative Societies 
Act (21 of 1969), Section 32 — Super- 
session of Committee — Exercise of 


power — Conditions precedent whether 
exist — Satisfaction of Registrar is sub- 
jective — High Court when can inter- 
fere in writ proceedings, indicated. 
(Constitution of India, Art, 226; Admi- 
nistrative Law — Executive orders). 


The power to supersede a Committee ` 


is really an extraordinary power which 
should not be resorted to unless, there’ 
is an extraordinary situation, The juris- 
diction to exercise the power depends 
on the satisfaction of the Registrar of 
one or other of the three conditions 
mentioned in Section 32. Whether these 
conditions precedent exist or not it is 
for the Registrar to.be satisfied. No 
doubt the satisfaction may be subjective, 
but it shall not be arbitrary. The scope 
of the enquiry by the court into his 
satisfaction regarding the existence or 
otherwise of. the circumstances referred 
to in the section is limited to proceed- 
ings. under Art. 226 of the Constitution. 


HV/TY/Deso/sYPVE “oe a, 


trar. .Co-op, Societies. 


The court will not function-.as an ap- 
pellate authority and 
sufficiency of the 
the Registrar has arrived at: the satis- 
faction referred to in 
of Section 32. 
the Registrar 


If the contention is that 


question, 
being the condition precedent to the ex- 
ercise of power. . 
ed is for a purpose or with an intention 
beyond the scope and contemplation. of 
the provision the action is liable to be 
interfered with on the ground that it 
constitutes fraud on the power granted 
by the statute. 
tory authority can also be challenged if 
it is shown that the action was taken on 
ground or materials totally 
to the purpose and intention of the 
Statute or that relevant matters have 


not been considered or that the’ grounds ` 


or evidence on the basis of which the 
authority acted are such that no one 
could reasonably 


at the opinion or satisfaction required 
under the legislation. Case law’ dis- 
cussed. (Para 7) 


(B) Kerala Co-operative Societies Act 
(21 of 1969), Section 32 — Supersession 
of Committee — Bias — Registrar issu- 
ing show cause notice on basis of En- 
quiry Officer’s report —- No independent 
enquiry by him — Held, he was biased 
and prejudged the issue — (Constitution 
cf India, Art. 226), oi 


Where on receipt of the report from. 


the Enquiry Officer. that certain. irregu- . 


larities of -serious nature exist in the 
working of a District Co-operative Cen- 
tral Bank, the Registrar did not inde- 
pendently try to assess the facts and 
even without hearing the members. of 
the: Committee seemed to have taken 
a firm decision to supersede the , Com- 
mittee and accordingly issued a show 
cause notice, held, that he. was- not 
keeping an open mind either. to con- 
sider the reply of the petitioners or the 


opinion of the Apex Bank and State Co- . 


operative Union. Thus the. Registrar 
was from the beginning. very . much 
biased against the members of the .Com- 


mittee and he was not in a mood to con- 


sider the whole matter regarding the 
allegations against. the members,of the 


Committee in an impaftial manner, __ 
Peewee i's ae, a o Para Uae 


vate FS vr a “om 

Fo gs niet Mth o 

a. Bade gp dpec® 
ao EFD idto 


investigate .intỌ - 
materials, on which 


sub-section (1}, 
never applied his mind. 
and therefore he could not have been . 


satisfied, the court can enter into that. 
the ingredient of satisfaction . 


. irrelevant. 


arrive: on ‘such . basis - 


A. I. R. ; 


If the power exercis- ` 


The order of a statu- 
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(C) Kerala- Co-operative Societies 
Act (21 of 1969), Sections 2 6). 32 12), 
74A — Financing bank — Definition of 
— Reserve Bank is conferred -with ex- 


tensive powers over District Co-op. 
Centra] Bank -—— However, Reserve ` 
Bank jis not a “financing. bank” under 


the Act — Consultation with Meserve 
Bank before superseding Dist, Co-op. 
Central Bank though desirable is not 
necessary. (Paras 20, 21, 31) 

(D) Kerala Co-operative Societies 
Act (21 of 1969), Section 32 — Super- 
Session of District Central Co-op, Bank 
— Consultation with financing Bank 
(Apex Bank) and State Co-op, Union is 
condition precedent — Registrar must 
Send copies of all relevant papers to 
them — Registrar asking their opinion 
without forming his own prima facie 
opinion — Supersession order is invalid. 


(Para 24) 


Cases Referred : Chronological Paras 


(1981) O P No, 1792 of 1981, DJ- - 8-4- 
1981 (Ker): 
AIR 1978 SC 597 8. 
AIR 1977 SC 2328 : 1977 Lab Ic 1857 


23 
AIR 1976 Mad 280 - 23 
(1976) 3 WLR 641: (1977) AC 1014 : 


(1976) 3 All ER 665, Secretary “of 
State for Education . and Science v. 
Tameside Metropolitan. i Coun- 
cil. . 9, 10 
ILR (1973) 2 Ker 511 ; 10 
(1972) 2 QB 455 : (1972) 2 WLR 1370 : 
(1972) 2 All ER 949. Secretary of 


State for Employment vy, ASLEF 
(No. 2) . 9 
(1968) AC 997: (1968) 2° WLR 924: 
(1968) 1 All ER 694. Padfield v, 


Minister of Agriculture, Fisheries and .- 
Food 9 


AIR 1967 SC 295 ' 8 
(1967) AC 13: (1966) 2 WLR 921: 
(1966) 1 All ER 545, Maradana Mosque 
Trustees v. Mahumud 34 
(1958) I WLR 546 : 102 SJ 362 : (1958) 
2 All ER 23, Ross Clunis v, Papado- 
poullos -8 
AIR 1953 Mad 392° 23 
(1948) 1 KB 223 : 177 LT 641 :. (1947) 2 


All ER. 680, Associated Provincial 
Picture ` Houses Ltd. v. Wednesbury 
‘Corporation : 9 


(1942) 2 AC 206 : (1941) 3 All ER 338 : 
, 166 ET i, Liversidge v. Anderson 9 


‘Charidrasekharan . and Chandrasekhara 


Menon, for ‘Petitioners: Addl. P 


Generat . Sivaranian ‘Nair’ V, 


Jose Kuttiyani y` Regis trar; Co-op. Societies 


2, 3, 17. 


- Ker.: 13 
Nayanar: V. Rajendran, M-N. Sukuma- 
ran Nair: N. A. Muraleedharan, Var- 


ghese Kalliath and J oseph Vadakkel, 
for Respondents. 


VISWANATHA IVER, J. :—  Idikki 
District Co-operative Bank Ltd. is a 
Society registered under the Kerala Co- 
operative Secieties Act, 1969. It has 14 ` 
branches and all the members of the 
Bank are. primary societies, However 
the Bank receives deposits from indivi- 
duals and also grants loans to indivi- 
duals. The management of the Bank 
is vested in Board of Directors con- 
sisting of 11 elected members and 3 
official members nominated by the Gov- _ 
ernment, Of the 11 elected members 
three. ceased‘ to be Directors for one 
reason or another and so the remain- 
ing elected and non-elected members 
were managing the affairs of the Bank. 
The Board entered office on 1-7-1978, 
their term being three years, normally 
they would have had to go out on so 8- 
1981. 


2. This Bank is insured under the 


Deposit Insurance .Corporation, Act. 1961 


(Central Act), Chapter X-A of the 
Kerala Co-operative Societies Act con- 
tains additional provisions of law re- 
garding such insured co-operative banks. 
The Banking Regulation Act 1949 (Cen- 


. tral. Act) applies to this Bank: subject. 


to certain modifications mentioned. in . 


. Part 5 of,the said Act. In 1974 the Re--. 


serve Bank issued license to this Bank. : 
to carry on banking business. The.: 
volume of business attended to for the.. 
years from 1974 to 1980 as evidenced.. 
by the progress statements issued by the . 
Bank in December 1980 shows that it 
has 159 members (all societies and Gov- 
ernment). The share capital comes to 
Rs. 116.26 lakhs, deposit comes to 
Rs. 484.43 lakhs. investiments Rs, 188.31 
lakhs and loans and advances given by 
the Bank comes to Rs. 874.43 lakhs. 
Under. Rule 35. of the Co-operative So- 
cieties Rules the Committee should ‘meet 
at least 60 days in advance of the date 
of expiration of its term and pass a 
resolution fixing the date, time and 
place for the conduct,.of the. election of 
a.new committee. A copy of the re- 
solution should be sent to the Registrar 
by registered post within a week. For 
this purpose the Committee -met on 4-3- 


.1981 and resolved to hold. the election 


on: 2ist June, 1981.. -The copy of- the 


i4 Ker, Jose Kuttiyani v. Registrar, Co-op, Societies. A.I. R. 
resolution was forwarded to the Re- also raised the question of the spirit 
gistrar on 5-3-1981. Thereafter on deal on the floor of the Assembly. 


5-3-1981 itself and 8-3-1981 the elected 
members of the Committee who are 
the petitioners in this petition received 
notice from the Registrar mentioning 
certain allegations and charges and they 
were required to show cause why the 
committee shall not be superseded under 
Section 32 (1) of the Act. The members 
were required to Send a reply, if any, 
within 10 days and the personal hear- 
ing was fixed for 21-3-1981. The copy 
of the said notice is dated 2-3-1981. 
Extension of time for submitting re- 
plies was granted till 6th April, 1981 
and personal hearing was also fixed for 
the same date. The petitioners indivi- 
dually filed objections and also moved 
this Court in ©. P. No. 1792 of 1981 to 
quash the notice on the ground that 
even before hearing their objection the 
Registrar has come to a conclusion that 
grounds for  supersession exist. On 
6-4-1981 that Original Petition was ad- 
mitted and on the Registrar taking no- 
tice the Court passed a final order on 
8-4-1981 disposing of the Original Peti- 
tion. The findings in the show cause 
notice were directed to be treated as 
provisional and a decision taken within 
two weeks and in the light of the ob- 
jections filed by the petitioners and 
hearing their arguments. Even before 
the decision of this court in the above 
O. P. on 6-4-1981 itself the Registrar 
heard the parties who were present. 
The Registrar also passed an order on 
15-4-1981 superseding the Committee 
consisting of the petitioners and non- 
official members. An Administrator also 
was appointed to manage the affairs of 
the Bank until an election is held and 
a fresh Committee appointed, 


3. This order of supersession is at- 
tacked in this Origina] Petition mainly 
on the following grounds :— 


(a) The show cause notice and the 
Order are vitialed by legal and factual 
mala fides. The notice is issued after 
taking a decision to supersede and no 
purpose, will be served by calling the 
objections. The first petitioner is mem- 
ber of the Legislative Assembly and be- 
longs to one of the parties in the op- 
position, He had filed a petition alleg- 
ing corrupt practice against one of the 
‘Ministers and another M. L. A. He 
had alleged irregularities in the matter 
ef assigning land in Mangulam and he 


- ciety’s application for 


Some of the ruling party people had 
formed a Society called Mangulam Co- 
operative Farming Society and that So- 
loan was not 
granted because of certain legal objec- 
tions, that the members of the ruling 
party then started campaigning against 
the first petitioner and it is only at 
their instance the Registrar has issued 
the show cause notice without making 
any enquiry or assessment of the facts 
put. forward as constituting acts pre- 
judicial to the interest of the Society: 


(b) The direction of this Court in 
O. P. No. 1792 of 1981 has not been 
heeded to in taking a decision to super- 
sede the Committee. Though this court 
on 8-4-1981 gave certain directions to 
the Registrar there was no reference tO 
this decision and in the various papers 
Stated as read, even this court’s decision 
is not mentioned, In other words there 
was a complete disregard of this courts 
judgment that the findings in the show 
cause notice should be treated as purely 
provisional and the matter has to be 
decided with reference to the objections 
filed by the petitioners and also with 
reference to the arguments put forward 
by them at the time of hearing. 


(©) There has not been any proper 
consultation with the financing Banks as 
required under Section 32 (2) of the 
Act. The Bank has been insured under 
the Deposit Insurance Corporation Act, 
1961. The Reserve Bank of India has 
taken upon themselves the liability to 
completely discharge the obligations to- 
wards such depositors and their deposits. 
The Reserve Bank has issued a license 
to the second respondent to carry on 
banking business, and complete control 
of the banking business is with the Re- 
serve Bank. In the light of Chapter 
X-A and Section 74-A of the Co-opera- 
tive Societies Act the failure of the 
Registrar to consult the Reserve Bank, 
before action of the extreme kind as 
has now been taken is illegal. 

(d) The State Co-operative Bank 
(hereinafter called the Apex Bank) has 
been financing large funds to the second 
respondent earmarking that amount 
for the purpose of granting loans to m- 
dividuals. That Bank also inspects the 
financial affairs of the second respon- 
dent Bank and they have opposed the 
supersession of the Committee stil 
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the Registrar has not considered their 
Objection. The consultation with the 
financing bank has been reduced to a 
mere formality and this is in clear vio- 
lation of S. 32 (2) of the Act. 


(e) The show cause notice should be 
in the nature of an allegation ahd it 
should be required to be answered by 
the Committee. But in the instant case 
the show cause notice only calls for 
Objections in respect of the order of 
supersession proposed to be passed. 


(f) None of the objections and ex- 
planations mentioned in the reply state- 
ment filed before the Registrar is pro- 
perly considered and no attempt has 
been made by the Registrar to look in- 
to the records of the Bank to verify 
whether the facts and figures mention- 
ed in the reply statement are true and 
constitute a satisfactory explanation 
for the irregularities alleged in the show 
cause notice, 


(g) A clarification statement was 
filed on 9-4-1981 in the light of the deci- 
sion of this Court in O. P. No. 1792 of 
1981. But the same has not been re- 
ferred. to or looked into by the Regis- 
trar before taking a decision, 


(h) The main or the principal 
charge put forward against the peti- 


tioners is that they have sanctioned 
loans to individuals exceeding 10% of 


the Bank's total time and demand liabi- 
ities, The reply of the petitioners is 
that no loan has been sanctioned from 
Out of the amount covered by time and 
demand liabilities exceeding 10% of 
such liabilities. Their case is that loans 
to individuals sanctioned by the Bank 
were mostly from out of the conces- 
sional finance and reimbursement funds 
provided by the Apex Bank which 
finances are specifically earmarked for 
the purpose of grant of such loans to 
individuals, In such circumstances it was 
the duty of the Registrar to ascertain 
whether this is a fact and only in the 
light of such ascertainment and con- 
Sideration alone he can as a reasonable 
person take a decision whether there is 
any violation of any of the directions 
of the Reserve Bank. This has not been 
done and therefore the - decision is 
ultra vires and in ‘excess of the power 
conferred under S. 32 (1): and 


(i) The petitioners have not violated 
any of the provisions of the Act or 
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Rules framed thereunder or bye-laws 
under which the Society was registered. 
The facts stated as constituting persist- 
ing default or negligence in the perfor- 
mance of the duties under the Act and 
the facts. alleged as constituting a wilful 
default in carrying out lawful orders of 
the Registrar under the Act, Rules or 
Bye-laws are either imaginery or highly 
technical, Any irregularity in the grant 
of the loans or overdraft facility, dis- 
counting of bills or delay in taking 
steps or in the renewal of overdrafts 
without taking action to recover the 
amounts covered by them, are not irre- 
gularities committed by the Managing 
Committee, They at best amount to a 
violation by the officers to follow the 
guidelines issued by the Bank. No pre- 
judice or loss is pointed out as having 
been caused to the Bank by such tech- 
nical irregularities, Therefore the order 
for supersession is passed in excess of 
the jurisdiction conferred by the Act 
on the Registrar. i ; 


4-5. The Registrar has in the reply 
denied all these grounds. According to 
him he was satisfied from the allega- 
tions: and the reply that the petitioners 
have committed persistent default and 
were negligent in implementing the pro- 
visions of the Act, Rules and Bye-laws 
and their action is prejudicial to the in- 
terests of the Bank and therefore he 
was satisfied that a case is made out for 
Supersession. He also contended that 
the Apex Bank alone was the financing 
Bank and the Reserve Bank need not be 
consulted on this and therefore there 
is no jurisdictional] errror in passing the 
order under Section 32 (1) of the Act. 
In the light of these facts we have to 
see the scope and power of the Regis- 
trar under Section 32 of the Act and in 
the light of the conclusion thereon the 
facts in this case have to be adjudged. 


6. In the scheme governing the func- 
tioning of Co-operative Secieties the Re- 
gistrar is the main functionary who con- 
trols and supervises the various co- 
operative societies through his subor- 
dinates. Chapter VIII of the Act con- 
tains detailed provision for audit, in- 
quiry, inspection and surcharge. Sec- 
tion 63, provides for audit of accounts 
of every society at least once in each 
year. The audit includes examination 
of overdues debts, if any, verification of 
the cash balance and securities and a 
valuation of the assets and liabilities 
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of the society. Every officer and em- 
ployee of the society and every member 
is required to furnish such information 
in regard to the transactions and work- 
ing of the society as the Registrar may 
require. A fee is levied for audit and 


recovered froni the- society.:. Section. 64. 


requires - communication ‘of : defects. dis- 
closed in audit to the society. The 
Registrar is enjoined to bring such. de- 
fects to the notice of the society with 
a direction to take such action as may 
be specified in the order within the time 
mentioned therein to remedy any de- 
fects disclosed in the audit; .Seéction. 65 
provides for an enquiry by the Regis- 
trar or any person authorised by him 
to hold an enquiry into the constitution, 
working and financial condition of the 
society. The Registrar may. do it.on 
his own motion or on the application of 
the majority of the members. The per- 
- 'S0n enquiring has got all the powers to 
call for books of accounts, documents, 
securities, cash and other properties 
‘to'or in custody of the society and may 
- summon any person and examine him 
‘regarding his knowledge of the affiairs 
of the society. The result of the en- 
quiry should be 
financing Bank, if any, to which the 
society is affiliated and also the circle 
: co-operative unit. Minor defects, if any, 
revealed at the enquiry can be com- 
municated to the society for rectifica- 
tion within a time to be specified. Sec- 
tion 66 enables the Registrar to super- 
- vise the working of every society as 
frequently as he may consider neces- 
sary and for that purpose inspect any 
‘society either by himself or by a person 
authorised by him. The cost of such 
enquiry or inspection can be ordered to 
be paid in the manner prescribed under 
Section 67. Section 68 empowers’ the 
Registrar to surcharge any person who 
is or was entrusted with the organisa- 
tion or management of the society or 
who is an offiecr or employee of the 
society who has made any payment con- 
‘trary to the Act. Rules and Bye-laws 
Or caused any deficiency inthe assets of 
the society by breach of trust or wilful 
negligence or misappropriated or frau- 
dulently retained any money ` or other 
property belonging to the’ society. 

7. These provisions ` show that no 
Society is excluded from the audit in- 
»quiry, inspection or surcharge by the 
Registrar. The conferment of such 
powers on the Registrar is quite under- 
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standable because the societies require, 
such supervisory control. If these 
powers are properly exercised there is 
no reason why the societies cannot func- 
leave 
the members of the; Society. -or ,. the 
Managing . Committee : “of the: Society to 
manage, Ás a matter -Of fact: the pur- 
pose of any co-operative endeavour and 
principle of co-operation is that co- 
Operative societies formed for any pur- 
pose should be managed by the mem- 
bers of the society and not by an out- 
But if some crisis occurs 
and :the: ordinary regulation and recti- 
fication of defects or recovery of loss 
cannot be had under the provisions of 
Sections 63 to 68, the Act provides for 
an extraordinary power with the Regis- 
trar to supersede the Committee or the 
Board managing the affairs of the so- 
ciety for a period and assume ` the 
management through an Administrator. 
This is really an extraordinary power 
which should not be resorted to unless 
there is an extraordinary situation. 
That extraordinary power is contained 
in Section 32 of the Act. That section 
reads as follows :— 


“32. Supersession of Committee, — 
(1) If the Registrar is satisfied that the 
committee of any society persistently 
makes default or is negligent in the per- 
formance of the duties imposed on jit 
by this Act or the rules or the bye-laws 
Or commits any act which is prejudicial 
to the interests of the society or wil- 
fully disobeys or wilfully fails to com- 
ply with any lawful order. or direction 
issued under.this Act or the rules, the 
‘may, after giving the com- 
mittee an opportunity to state its ob- 
jections, if any, by order in writing re- 
move the committee and— 


(a) appoint a new committee con- 
sisting of not more than three members 
of the society in its place; or oo 

(b) appoint one or more administra- 
tor or administrators who need not bea 
member or members of the society, 
to manage the affairs of the. society for 
a period not exceeding one year as may 
be specified in the order, which period 
may, at the discretion of the Registrar, 
be extended from time to ‘time, ‘so 
however that the aggregate’ pened does 
not exceed ‘two years: 


(2) The Registrar: shall. consult -the 
financing  bank.and_ circle co-opera- 
tive union or- State ‘Co-operative’ Union 
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as the case may be before passing an 
order under sub-sec. (1). 

(3) Notwithstanding anything con- 
tained in sub-section (1) or sub-section 
(2) it shall not be necessary to give an 
opportunity to the committee to state 
its objections and to consult the Unions 
and financing banks, in cases where the 
Registrar is of the opinion that it is not 
reasonably practicable to do so, subject 
however to the condition that in such 
cases the period of supersession shall 
generally be for six months and in case 
a new committee cannot be constituted 
or enter upon office in accordance with 
the bye-laws of the society within the 
period of supersession the period may 
be extended for a further period not 
exceeding six months— 

(a) in the case of a co-operative soci- 
ety only after consulting the circle co- 
operative union concerned; and 

(b) in the case of an Apex Society 
or a Central Society only after consult- 
ing the State Co-operative Union, 


(4) The committee or administrator 
or administrators so appointed shali, 


subject to the control of the Registrar 
and to such instructions as he may from 
time to time give, have power to exer- 
cise all or any of the functions of the 
committee or of any officer of the so- 
ciety and take all such action as may 
be required in the interests of the so- 
ciety. 


(5) The committee or administrator 
or administrators shall, before the ex- 
piry of its or his or their term of 
office, arrange for the constitution of 
a new committee in accordance with the 
bye-laws of the society. 

(6) Every order made by the Regis- 
trar under sub-sectios (1) shall be com- 
municated to circle co-operative union.” 
The jurisdiction to exercise the power 
depends on the satisfaction of the Re- 
gistrar of one or other of the three 
conditions mentioned in the section, that 
jS 

(a) that 


the Managing Committee 


persistently makes default or is negli- ° 


gent in the performance of the duties 
imposed by the Act. Rules and bye- 
laws: 


cial to the interests of the society, and 

(c) wilfully disobeys or wilfully fails 
comply with any lawful order or 
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to 
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direction issued under this Act or the 
rules,” 


Further before an order superseding the 
committee is passed the Registrar must 
consult the financing bank and the cir- 
cle or State co-operative union as the 
case may be. All these are conditions 
precedent for the exercise of the power 
of supersession, No doubt whether 
these conditions exist or not it is for: 
the Registrar to be satisfied. No doubt! 
the satisfaction may be subjective, but 
it shall not be arbitrary. The scope of 
the enquiry by the court into his satis- 
faction regarding the existence or other-: 
wise of the circumstances referred to in, 
the section is limited in proceedings 
under Article 226 of the Constitution.’ 
The court will not function as an ap- 
pellate authority and investigate into 
the sufficiency of the materials on 
which the Registrar has arrived at the 







Satisfaction referred to in sub-section 
(1). ïf the contention is that the Re- 
gistrar never applied his mind = and‘ 


therefore he could not have been satis-. 


fied, the court can enter into that ques-' 
fion, the ingredient of satisfaction being: 
the condition precedent to the exercise 
of power. If the power exercised -is for 
a purpose or with an intention beyond 
the scope and contemplation of the pro- 
vision the action is liable to be interfer- 
ed with on the ground that it constitutes 
fraud on the power granted by the Sta- 
tute. The order of a statutory authority 
can also be challenged if it is shown that 
the action was taken on grounds or 
materials totally irrelevant to the pur- 
pose and intention of the Statute or 
that relevant matters have not been 
considered or that the grounds or evi- 
dence on the basis of which the auth- 
ority acted are such that no one could 
reasonably arrive on such basis at the 
opinion or satisfaction required under 
the Legislation, 


8. The scope of judicial review of 
the exercise of the power depending up- 
on the satisfaction on the existence of 
one or the other ground has been the 
subject matter of a number of decisions 
here and elsewhere. It is necessary to 
refer only to a few of them. In Barium 
Chemicals Ltd. v. Company Law 
Board (AIR 1967 SC 295) Hidayatullah, J, 
in paragraphs 26 and 27 stated the 
principle thus :— 


-wè 
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"The words “in the opinion of the 
Central Government” indicate that the 
opinion must be formed by the Central 
Government and it is of course implicit 
that the opinion must be an honest opi- 


nion, The next requirement is that 
“there are circumstances suggesting, 
etc.” These words indicate that before 


the Central Government forms its opi- 
nion it must have before it circumstan-~ 
ces suggesting certain inferences”, 


“It is not sufficient to assert that the 
circumstances exist and give no clue 
what they are because the circumstances 
. must be such as to lead to conclusions 
of certain definiteness.” 
and in paragraph 60 Shelat, J, after 
quoting the decision in Ross Clunis v. 
Papadopoullos ((1958) 1 WLR 5464) 
stated the principle thus :— 


“Though an order passed in exercise 
of power under a statute cannot be chal- 
lenged on the ground of propriety or 
sufficiency, it is liable to be quashed on 
the ground of mala fides, dishonesty or 
corrupt purpose, Even if it is passed 
in good faith and with the hest of inten- 
tion to further the purpose of the 
legislation. which confers the powers, 
Since the Authority has to act in accord- 
ance with and within the limits of 
that legislation, its order can also be 
challenged if it is beyond those limits 
or is passed on grounds extraneous to 
the legislation or if there are no grounds 
at all for passing it or if the grounds 
are such that no one can reasonably 
arrive at the opinion or satisfaction re- 
quisite under the legislation. In any 
one of these situations it can well be 
said that the authority did not honestly 
form its opinion or that in forming it, 
it did not apply its mind to the relevant 
facts.” 


This decision was followed in Smt, 
Maneka Gandhi v. Union of India (AIR 
1978 SC 597) at page 691 paragraph 222. 
It is said that there can be judicial 
scrutiny of the impugned decision on 
the point of rational or reasonable nexus. 


9. To the same effect is the deci- 
sion of the English courts in a number 
of cases, the latest among them being 


Secretary of State for Education and 
Science v. Tameside Metropolitan 
Borough Council (1976) 3 WLR 641). 


The decision of the court of appeal and 
of the House of Lords in that case are 
given in that report, Jt will be useful 
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to quote the observations of Lord Den- 
ning M. R. at pages 651 and 659— 
“To my mind, if a statute gives a 
minister power to take drastic action if 
he is statisfied that a local authority 
has acted or is proposing to act impro- 
perly or unreasonably, then the min- 
ister should obey all the elementary rules 
of fairness before he finds that the local 
authority is guilty or before he takes 
drastic action overruling them. He 
should give the party affected notice of 
the charge of impropriety or unreason- 
ableness and a fair opportunity of deal- 
ing with it. I am glad to see that the 
Secretary of State did so in this case, 
He had before him the written proposals 
of the new council and he met their 
leaders, In addition, however, the min- 
ister must direct himself properly in 
law. He must call his own attention 
to the matters he is bound to consider. 
He must exclude from his consideration 
matters which are irrelevant to that 
which he has to consider and the deci- 
sion to which he comes must be one which 
is reasonable in this sense: that it is, 
or can be, supported with good reason 
or at any rate be a decision which a 
reasonable person might reasonably 
reach. Such is, I think, plain from 
Padfield v. Minister of Agriculture, 
Fisheries and Food ((1968) AC 997 
which is a landmark in our administra- 
tive law and which we had in mind in 
Secretary of State for Employment v. 
ASLEF (No, 2) ((1972) 2 QB 455, 493, 
510). So much for the requirement if 
the minister is to be satisfied,” 
At page 656 Scarman L. J. observed— 
“When, however, Mr. Bingham came 
to summarise law, he put it, I think, a 
little too narrowly. He submitted — 
and, if I may, I will put his submis- 
sions in my own words and not neces- 
sarily his — that (1) Section 68 con- 
fers on the Secretary of State a “sub- 
jective” discretion: (2) while judicial 
review of the exercise of the discretion 
is not excluded by the section. the court 
can declare the Secretary of State’s 
direction unlawful only if there be prov- 
ed to exist one or other of the follow- 
ing situations : bad faith on the part 
of the Secretary of State, misdirection 
in law, taking account of irrelevant mat- 
ters or omitting to consider relevant 
matters, and finally a situation where 
the Secretary of State has taken a view 
which on the material and the informa- 
tion available to him no reasonable 
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man could have taken : (3) the court 
must assume the discretion to have been 
lawfully exercised, until the contrary 
be shown: (4) the court must always 
bear in mind that the discretion is the 
minister’s, not the court’s. He relied 
on a well known line of cases of which 
the familiar landmarks are Liversidge 
v. Anderson, (1942) 2 AC 206 (particular- 
ly the dissenting speech of Lord Atkin, 
at pp. 232, 235 and 245) and Associated 
Provincial Picture Houses Ltd. v. Wed- 
nesbury Corporation ( (1948) 1 KB 223). 
I agree with the great majority of Mr. 
Bingham’s submissions. But, first, I 
think that the epithet ‘subjective’ is 
of no assistance in this context. The 
point of principle is simply that it is 
not a judicial but a ministeria] discre- 
tion in an administrative matter which 
is under review. Of course, the unusual 
feature of the present case is that we 
have under review two administrative 
decisions, each by a different authority; 
the Secretary of State’s decision to use 
his Section 68 power of discretion, and 
the local education authority’s earlier 
decision not to implement the Section 13 
proposals, the decision which in fact led 
the Secretary of State to act under Sec- 
tion 68. 


Secondly, I do not accept that the 
scope of judicial review is limited quite 
to the extent suggested by Mr. Bingham. 
I would add a further situation to those 
specified by him: misunderstanding or 
ignorance of an established and relevant 
fact.” 


Again at page 657 he observes thus :— 


“I have already put in my own 
words the situation which I think, in 
addition to these more commonly de- 
scribed, enables the court to exercise its 
power of review. I would now try and 
Put that situation into a formula: and 
my formula would be as follows: 
that the Secretary of State cannot law- 
fully be satisfied that the local educa- 
tion authority is proposing to act un- 
reasonably unless upon the information 


that was or ought to have been avail-- 


able to him the local’ education. auth- 
ority, acting reasonably could not have 
acted, or proposed to act, as it in fact 
did. In other words, while it is not for 
the court to substitute its view for the 
minister’s it is also the law that the 
minister cannot substitute his view for 
that of the local education authority. 
provided always that an authority act- 
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ing reasonably, could have made the 
decision that in fact it made.” 

In the House of Lords the observations 
of Lord Wiberforce are seen at p, 665— 

“The section is framed in a “subijec- 
tive” form if the Secretary of State “is 
satisfied”, This form of section is quite 
wel] known, and at first sight might 
seem to exclude judicial review. Sec- 
tions in this form may, no doubt, ex- 
clude judicial review on what is or has 
become a matter of pure judgment, 
But I do not think that they go further 
than that. If a judgment requires, be- 
fore it can be made, the existence of 
Some facts, then, although the evalua- 
tion of these facts is for the Secretary 
of State alone, the cOurt must inquire 
whether those facts exist, and have been 
taken into account, whether the judg- 
ment has been made upon a proper 
self-direction as to those facts, whether 
the judgment has not been made upon 
other facts which ought not to have 
been taken into account. If these re- 
quirements are not met, then the exer- 
Cise of judgment, however bona fide it 
may be, becomes capable of challenge: 
see Secretary of State for Employment 
v. ASLEF (No. 2), (1972) 2 QB 455, per 
Lord Denning M., R. at p. 493.” 

Lord Diplock stated the principle thus 
at p. 681 :— 

“It is not for any court of law to sub- 
stitute its own opinion for his; but it 
is for a court of law to determine whe- 
ther it has been established that in re- 
aching his decision unfavourable to the 
council he had directed himself properly 
in law and had in consequence taken 
into consideration the matters which 
upon the true construction of the Act 
he ought to have considered and ex- 
cluded from his ‘consideration matters 
that were irrelevant to what he had to 
consider: see Associated Provincial Pic- 
ture Houses Ltd. v. Wednesbury Cor- 


poration, (1948) 1 KB 223, per Lord 
Greene M. R. at p. 229. Or, put more 
compendiously, the question for the 


court is, did the- Secretary of State ask 
himself the right question and take 
reasonable steps to acquaint himself 
with the relevant information to enable 
him to answer it correctly ?” 

10. In our court the question came 
up for consideration in Balakrishnan 
Nair v. State of Kerala, ILR (1973) 2 
Ker 511. The same principle has been 
re-stated in that decision. Professor 
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Wade in his Book on Administrative 
Law, Fourth Edition has in the light of 
the cases summarised discussed the prin- 
ciple succinctly and remarked that the 
case Secretary of State for Education 
and Science v, Tameside Metropolitan 
Borough Council ((1976) 3 WLR 641) 
is undoubtedly a landmark on this 
branch of the law. We are in agree- 
ment with the above decisions, 


11. What we have now to see in this 
case is whether the Registrar before ex- 
ercising the power under S. 32 directed 
himself properly in law and had taken 
into consideration matters which upon a 
true construction of the Act he ought 
to have considered and whether he took 
reasonable steps to acquaint himself 
with the relevant information to enable 
him to answer it correctly, 


12. Before we go into that question 
it will be useful te consider the charge 
of mala fides levelled against the Re- 
Zistrar by the petitioners, According 
to them he was influenced by other 
considerations in initiating action under 
this section, In support of that the peti- 
tioners urge that the Registrar initiated 
the proceedings under political pressure 
from the ruling party and especially by 
the Minister in charge of Co-operation. 
The background and the sequence of 
facts preceding the show cause notice, 
marked Ext. P-3, are stated in Ground 
No. G of the grounds urged in the peti- 
tion. In the counter filed on behalf of 
the first respondent in’ paragraph 16 
they are only generally denied. Mala 
fide, if any, is. essentially an inference 
from the facts, Being a case under 
Article 226 seeking a writ of certiorari 
we looked into the file of the Registrar 
relating to this matter, On a perusal 
bf the same we find the following : 


13. Certain allegations against tha 
working of the Bank are seen made by 
one Chandran Nair, Board Member of 
Karikode Service Co-operative Bank 
Ltd., and he sent two petitions one 
dated 8-11-1980 and another dated 
26-12-1980 direct to the Home Minister, 
Simultaneously similar allegations were 
Been ‘published in the Deshabhimani 
daily dated 29-12-1980 and 30-12-1980. 
(hese petitions were forwarded to the 
Registrar of Co-operative Societies by 
Ehe Speciaj Secretary to Government 
and the Private Secretary to the Min- 
ster (Home) for immediate enquiry and 
xeport, Tha covering letters contained 
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a suggestion to send the report to the 
Minister in ten days positively, From 
the Registrar's office copies of the petis 
tions are seen sent to the Assistant Re- 
&istrar on 29-12-1980 with an intima- 
tion that the Minister (Home) has asked 
the Registrar to submit the report in 
the matter in seven days, The enquiry 
Officer prepared and submitted the re- 
port on 4-2-1981. Of course he had called 
for various statements and documents 
from the Bank relating to each of the 
allegations contained in the petition 
and the newspaper and such statements 
and documents were also forwarded to 
the Registrar along with the report. He 
reported that there is substance in the 
allegations in the ~ petitions and that 
they are of a serious nature He re- 
commended immediate action. 


14, As soon as he received the re- 
port, on 9-2-1981 the Registrar forward- 
ed to the Special Secretary, Agriculture 
(Co-operation) to Government, a copy 
of the report and also informed the 
Government that he is taking necessary 
action in the matter, 


15. The various allegations in the 
show-cause notice served on the peti- 
tioners are verbatim taken from the 
report and the Registrar does not ap- 
pear to have weighed and assessed the 
facts independently or tried to notice or 
try to know the various circulars or 
directives of the Reserve Bank or the 
reports and other papers connected with 
the sanction of the various categories of 
loans, the purposes for which they were 
sanctioned to the Idikki Bank ete. Even 
without hearing what the petitioners 
have to say he seems to have taken a 
firm decision to supersede the Commit- 
tee This is evident from the file placed 
before us, The file shows that he direct- 
ed the Deputy Registrar, Idikki to serve 
the notices by a special messenger as 
well as by Registered Post simultaneous- 


‘ly. He gave ten days to the petitioners 


to file objection and fixed 21-3-1981 for 
personal hearing if any. When the pe- 
titioners asked for extension of time 
stating that to answer the charges they 
have to look into the accounts, rules and 
various loan papers of three years cover- 
ed by their management he posted the 
case to 6-4-1981 for objection as well as 
personal hearing. Though S. 32 (2) 
of the Act requires the Registrar to 
consult the financing Bank, i.e tha 
Apex Bank and the State Co-operative 
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Union he sent a copy of the show cause 
notice alone to them for their remarks 


before 18-3-1981. When the Apex Bank 
on 21-3-1981 asked for time stating that 
they would like to know the reply of 
the petitioners before they furnish 
their remarks, the Apex Bank was told 
by the Registrar by his letter dt. 25-3- 
1981 that “the copy of the petitioners” 
reply cannot be sent to the Apex Bank 
and there is no necessity for them to go 
through the replies which the petitioners 
may be giving to the shows cause notice 
for conveying their remarks on 
the action proposed.” The State 
Co-operative Union was also inform- 
ed that they should furnish their re- 
marks before 6-4-1981. From these it 
is clear that he was not keeping an open 
mind either to consider the reply of the 
petitioners or the opinion of the Apex 
Bank and State Co-operative Union. 


16. This is further clear from the 
way he fixed 6-4-1981 for objection and 
personal hearing. He was not anxious 
to know what answer the petitioners are 
going to give or in the light of their 
reply to Jook into the various facts and 
circumstances that may be mentioned 
in the reply. 

17, Again the petitioners, rightly ap- 
prehending that the Registrar has pre- 
judged the case and already expressed 
a firm decision to supersede and that 
the show cause notice issued only as a 
formality came to this Court with O. P, 
1792 of 1981 te quash the notice, On 
6-4-1981 this Court admitted the peti- 
tion and as the Addl. Advocate Gene- 
ral took notice immediately, the ques- 
tion of stay was posted for considera- 
tion to 8-4-1981. This was communi- 
cated by telegram to the Registrar on 
the 6th itself by the petitioner’s counsel, 
On 8-4-1981 by consent this Court pass- 
ed final orders on the Original Petition 
itself by directing the Registrar to con- 
sider the findings in the show cause 
notice as purely provisional and direct- 
ed the Registrar to decide the matter 
after considering the objections and 
the arguments of the petitioners, The 
case was not only not posted for fresh 
consideration or arguments after 8-4- 
1981 but on 10-4-1981 the Registrar in- 
timated the petitioners by Express Pho- 
nogram and special messenger that the 
orders will be passed on 15-4-1981 at 
3 P. M. at Trivandrum. From these 
facts we are ` inclined’ to come ‘to the 
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conclusion that the Registrar was from 
the beginning very much biased against 
the petitioners and he was not in a 
mood to consider the whole matters re- 
garding the allegations against the peti- 
tioners in an impartial manner, 


18. -This becomes all the more gon- 
firmed when we consider the timing of 
the step taken by the Registrar. This 
Committee was in management from 
1-7-1978. Their term would expire on 
30-6-1981. Under the election rules for 
electing a new committee the out-going 
committee has to take steps and follow 
a procedure for the conduct of fresh 
elections, The committee has to meet 
at least 60 days in advance of the date 
of the expiration of its term and pass 
a resOlution fixing the date, time and 
Place for the conduct of the eléction 
of the new committee — see Rule 35 
Co-operative Societies Rules. In obedi- 
ence to this rule the committee met on 
4-3-1981 and resolved to hold the elec- 
tion on 21-6-1981, The holding of the 
meeting was not a secret. Simultane- 
ously or synchronising with this meeting 
of the coramittee the Registrar issued 
the show cause notice dated 2-3-1981. 
Some of the members were served with 
notice on 5-3-1981 through special mes- 
senger and the President got it on 8-3- 
1981. In a matter of this type requiring 
a consideration of so many allegations 
and explanations, verification of the re- 
cords in the light of the explanation the 
Registrar gave them only 10 days’ 
time to file objections, if any, and post- 
ed the matter to 21-3-1981 for personal 
hearing if any. From that date the 
time was extended at the request of 
the petitioners to 6-4-1981 and a re- 
quest for further time by the President 
was not granted, In the light of the 
reply the Registrar never felt that he 
Should check the details or explanations 
with the Bank files. The hearing was 
closed on that day itself and orders were 
issued on 15-4-1981 superseding the com- 
mittee, The consequence of supersed- 
ing the committee is that the existing 
members of the committee are disquali- 
fied to seek election for a period of one 
year and that virtually disqualifies them 
for four years because if during the 
period of their disqualification fresh 
committee is selected that committee 
will have a term of three. years, So the 
contention of the petitioners that the 
real idea of the show cause notice and 
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the issue of the order for supersession 
was not a concern for the proper work- 
ing of the Bank but to disqualify the 
members from seeking re-election for 
the new committee, has great force, 


19, The next contention taken by 
the petitioners against the order Ext. 
P-9 is that the condition pre-requisite, 
namely that the Registrar should con- 
sult the financing bank and the State 
Co-operative Union before passing the 
order of supersession has not been satis- 
fied in this case and therefore the order 
is without jurisdiction. According to 
‘the petitioners the Reserve Bank and 
the Apex Bank are the financing banks 
to this Bank. It is not disputed that 
the Apex Bank is a financing Bank to 
this Bank. The financing bank is defin- 
ed in the Act itself to mean a Co- 
operative Society having as its members 
only other co-operative societies and 
the main object of which is to raise 
money and lend the same to its mem- 
bers. This definition will be satisfied 
only by the Apex Bank and not by the 
Reserve Bank, 


20. No doubt the Reserve Bank has 
got a very important part in the func- 
tioning of any banking institution in 
India, It was on the basis of the license 
issued by the Reserve Bank under the 
provisions of the Reserve Bank Act 
that banking business was commenced 
by this District Co-operative Bank. 
The Banking Regulation. Act ’subject to 
certain modifications applies to this Co- 
operative Bank. The Co-operative Bank 
has to conform to the provisions of the 
Banking Regulation Act in respect of 
‘cash reserve, liquid assets and in the 
matter of borrowings. All these are 
Supervised by the Reserve Bank. Every 
borrowing from the Apex Bank has to 
be intimated to the Reserve Bank. If 
the Apex Bank has to lend any money 
to the Co-operative Bank sanction of the 
Reserve Bank is required. In the mat- 
ter of lending and deposits the Reserye 
Bank has got power to issue necessary 
directions which this Co-operative Bank 
has to obey. The deposits received by 
the Co-operative Bank are insured 
under the Deposit Insurance Corpora- 
tion Act, 1961. The scheme of insurance 
under that Act is also regulated by the 
Reserve Bank. There is a separate 
chapter — Chapter X-A -— in the 
Kerala Co-operative Societies Act itself 

hich gives extensive powers to the 
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Reserve Bank—reorganisation, amalga- 
mation or winding up of the society and 
supersession of the committee also, 
There is no appeal or revision against 
any such order of the Reserve Bank ~- 
Section 74-A of the Act. In spite of 
all these extraordinary and important 
powers given to the Reserve Bank it is 
not the financing bank within the mean- 
ing of that expression used in the Co- 
operative Societies Act. Therefore 
under Section 32 (2) it cannot be said 
that the Reserve Bank is a financing 
Bank. 


21. Though the Reserve Bank is not the 
financing Bank, in the light of the extra- 
ordinary powers the Reserve Bank has, 
as an authority bound to act in a reason- 
able mar.ner whether the Registrar should 
not have informed the Reserve Bank 
and sought their advice is a matter 
Which normally arises for considera- 
tion. In considering how far the Re- 
Sistrar has acted in a reasonable way 


and failed to take into account relevant 


matters this is relevant. We will have 
occasion to refer to this later. Aft this 
stage we only hold that consultation 
with the Reserve Bank is not statutorily 
required under S, 32 (2). 


22. The nature of the consultation 
the Registrar had with the Apex Bank 
and the State Co-operative Union has 
already heen referred to. The show 
cause notice was sent to them for re- 
marks only. The extension of time ask- 


ed for by the State Co-operative Union 
Was not granted and so they did not 
express anything on the notice. When 
the Apex Bank asked for time to look 
into the reply that may be filed 
by the petitioners, it was informed that 
it is not necessary. ‘What opinion the 
Apex Bank can give on seeing the mere 
allegations in Ext. P-3 is not clear. In 
order that there may be a legal con- 
Sultation ‘the allegations, the objections, 
the full materials in support of the al- 
legations and the tentative conclusion 
of the Registrar should be followed to 
have a meaningful consultation: 


23. The word ‘consult? implies a con- 
ference of two of more persons or an 
impact of two or more minds in respect 
of a topic in order to enable them to 
evolve a correct or at least a satisfac- 
tory, solution—see R. Pushpam v. State 
of Madras (AIR 1953 Mad 392). This 
meaning was approved by the Supreme 
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Court in Union of India v. Sankalchand 
(AIR 1977 SC 2328, Para 39) and then 
their Lordships added— 


“In order that the two minds may be 
able ‘to confer and produce a mutual 
impact, it is essential that each must 
have for its consideration full and iden- 
tifical facts. which can at once con- 
stitute both the source dnd foundation 
of the final decision.” 


In a case that arose under a similar pro- 
vision in the Tamil Nadu Co-operative 
Societies Act a single Judge of the Mad- 
ras High Court has in K. Thangavelu v. 
Jt, Registrar, Co-operative Societies 
(AIR 1976 Mad 280) considered the 
Mature and occasion of consultation with 
the financing Bank, The aspect is stated 
thus at p. 281, para 4. 


“At the stage of the issue of the 
above show cause notice no one knows 
as to what is going to happen ultima- 
tely. WM is only the first respondent 
makes up his mind after due enquiry 
in relation to the irregularities referred 
to in the show cause notice, that the 
financing bank has to be consulted 
with regard to the action proposed to 
be taken. Tf the consultation is 
before the issue of show cause 
notice and if the first respon- 
dent ultimately finds that the ir- 
regularities referred to in the show 
cause notice have not been established, 
the consultation earlier obtained will 
become a mere formality and it would 
be a Sheer waste of time.” 7 
We think the principle is correctly 
stated in this case and we agree with it. 


24. On the facts of this case and in 
the light of the above decisions we hold 
that there has not been a consultation 
as required by law. The Registrar 
never consulted the financing Bank after 
considering the explanation and forming 
a prima facie conclusion on the matter. 
So the order of supersession is invalid. 


25. Then coming to the various 
charges we have first to consider whe- 
ther and under which of the three 
grounds mentioned in Section 32 the 
charge is made, It is very difficult to 
make out from the notice which alle- 
gation is made to make out which 
charge, There are nine charges in the 
show cause notice Ext. P-3. All the 
charges are stated to be violation of all 
the three grounds mentioned in Sec- 
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tion 32 (1) of the Act. . But that is not 
correct. 

26. The allegation mentioned in para 2 
(a) & (b) cannot be put under grounds (1!) 
and (3). Similarly allegations in paras 
2 (c) 4, 5, 6 8 and 9 also cannot be 
put under grounds (1) and (3) of the 
Act. No provision of the Act. the rules 
framed under it or the Bye-laws are 
violated even if the facts forming the 
allegations in the show cause notice 
are found true. The rules framed by 
the Bank for guidance of the officers or 
for transacting business of the Bank 
are not the type of rules mentioned in 
Section 32 (1) of the Act. If at all 
these allegations can be brought under 
any ground this is under only Ground 
No, 2 “commits any act which is pre- 
judicial to the interest of the society”. 
Even that ground postulates a prejudice 
at the time of the action and not a 
Past act which though technically wrong 
did not cause any prejudice, 


27, Anyhow we will go into each al- 
legation not in the nature of re-apprai- 
Sal of the evidence as in an appeal, but 
only to find out whether the Registrar 
has properly directed his enquiry to the 
rea} question, taken all the relevant 
facts into consideration and called his 
attention to the matters he is bound 
to consider, 


rae in Para 2 (a) and (b) in Ext. 

28. The Bank is mainly constituted 
to raise resources and advance to pri- 
mary agricultural co-operative societies. 
Its members are other societies in the 
District. The Act contains restrictions 
on loans. Section 59 of the Act pro- 
vides that no society shall make a loan 
to any person or society other than a 
member. With the enactment of vari- 
ous Debt Relief Acts the scope for pri- 
vate credit got very much reduced. To 
give relief to the weaker section the 
Reserve Bank permitted loans and ad- 
vances on certain terms and conditions 
to individuals. There are three cir- 
culars of the Reserve Bank relevant for 
this purpose. The first circular is dated 
23-12-1974 (the counsel for the Reserve 
Bank placed it before us for our peru- 
sal). It allowed Co-operative Banks to 
make loans and advances to individuals. 
Individuals were grouped under two 
categories, Those engaged in small 
scale industries and those not coming 
under that category. Loans can be 
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granted only up to 10 per cent of its 
time and demand liabilities. This is 
over and above the loan to depositors 
on the security of their deposit, This 
scheme was further liberalised by the 
Reserve Bank in 1976 by issuing another 
circular on 8-4-1976 marked Ext. R-1. 
The clause in this circular relied on by 
the first respondent is the following :— 

“The aggregate of loans and advances 
of all types and for all purposes, includ- 
ing the jewel loans, issued by a Cen- 
tral Co-operative Bank directly to in- 
dividuals and outstanding against them 
should not, on any day during a month, 
exceed 10 per cent of the Bank’s total 
time and demand liabilities as on Ist 
Friday of the previous month.” 

There is a third circular issued on 
19-9-1979 by the Reserve Bank widen- 
ing the scope of direct lending to indi- 
viduals, Clause (i) of that circular 
reads as follows :— 

“(i) The State and central co-opera- 
tive banks may, in future, undertake 
financing of individuals directly under 
ARDC schemes, where such schemes 
envisage provisions of finance direct to 
individuals and not through societies. 
It will however be ensured by banks 
that the involvement of their own re- 
sources in Such loans together with 
loans to other individuals (excluding 
advances against fixed deposits and to 
those for small scale industries) does 
not exceed 5 .per cent of its TDL. In 
computing the ceiling of 5 per cent, 
refinance provided by ARDC would 
however be excluded.” 

(The abbreviation TDL stands for time 
and demand liabilities), 


29. It will be seen from the above 
circular that advances against fixed 
deposits and to those for small 
scale industries are not included 
in reckoning the 5 per cent of 
their own resources. This is capable of 
being understood to mean that from 
their resources only 5 per cent can be 
lent to individuals. The first circular 
quoted above allows another 5 per cent 
to individuals having small scale indus- 
tries. That means 10 per cent of their 
own resources may be lent to indivi- 
duals coming under both categories. 
Besides this, advances against fixed de- 
posits are extra. Again under the Agri- 
culturists Refinancing and Development 
Scheme (ARDC) it is open to the Banks 
to borrow and lend 100% .of such bor- 
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rowed amount. That is why the above 
clause begins and ends with a referenca 
to refinance under ARDC. 


30. Again in exercise of powers 
vested under Section 101 of the Co-op- 
erative Societies Act, the State Govern- 
ment can in public interest. by order 
exempt societies from any of the pro- 
visions of the Act or direct that any 
provision shall apply subject to such 
modification as may be specified in the 
order, Two notifications one dated 13-4- 
1976 and another dated 18-6-1976 have 
been issued under that provision ex- 
empting the Apex Bank and Central 
Co-operative Banks from the provisions 
of Section 59 of the Act. The latter 
section prohibits lending to non-mem- 
bers. As an incentive to attract more 
customers the first notification — G. O. 
MS/141/76/AD allows lending to indivi- 
duals up to a limit of 35% of the time 
and demand liabilities. The second 
notification G. O. Ms, 181/77/AD allows 
loans and advances up to a maximum 
of ten per cent of the time and demand 
liabilities to industrial units. Both 
these notifications are published in the 
gazette and available for perusal by the 
Registrar, 


31. Though time and demand liabili- 
ties as defined in the Banking Regula- 
tion Act would take all liabilities of 
the Bank, whether such liabilities are 
to repay the deposits, current, savings 
banks and fixed, or to repay amounts 
borrowed, it is common ground between 
the parties that only deposit liabilities 
are taken in by the time and demand 
liabilities to reckon the percentage 
that can be advanced to individuals. 
Even then the scope of the above three 
circulars and the Government notifica- 
tion may have to be examined when 
the petitioners in their objection stated 
that reimbursements given by the Apex 
Bank cannot be reckoned in finding out 
the limit of ten per cent of time and 
demand liabilities for advance to in- 
dividuals, When the Government them- 
selves allows advance of 35% and the 
Reserve Bank 10% of the time and de- 
mand liabilities and the Reserve Bank 
directs refinance funds to be excluded, 
the Registrar has to consider the ob- 
jections of the petitioners in that back- 
ground, The petitioners had given a copy 
of the objection to the Apex Bank and 
it is On considering it that they direct- 
ed the Registrar to drop the proposed 
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action. In the objection -they have 
clearly stated that amounts reimbursed 
by the Apex Bank have to be deducted to 
find out the limit of advance to indi- 
viduals. The failure to look into all 
these matters vitiate the order of the 
Registrar. In such circumstances as an 
authority acting reasonably the Regis- 
trar could have ascertained the views 
of the Reserve Bank before taking ac- 
tion, The order fails to take these rei- 
evant matters into consideration, 


32. Another factor which has not 
been taken into account by the Registrar 
is the case of the petitioners regarding 
the large withdrawals during July to 
December every year. A reference to 
the tabular statement, in the notice 
Ext. P-3 and the objection Ext. P-5, of 
loans given to individuals shows that 
on 30-6-1980 the time and demand 
liabilities come to Rs, 501.62 lakhs and 
the advance is only 48.72 lakhs, ie. 
well within the margin even as per the 
Registrar’s allegation. The Bank can 
have no control over the withdrawals 
and heavy withdrawals are seen during 
the period July to December 1979-80. 
Since it is not possible fo compel re- 
payment of loans to match the ratio 
prescribed, normally this direction in 
the circular of the Reserve Bank has to 
be taken as a guideline only to limit a 
reckless lending. In that view it can- 
not be said that by advancing loans to 
individuals the petitioners committed 
any act prejudicial to the interest of 
the Society. Therefore it follows that 
the satisfaction of the Registrar in re- 
spect of charges in para 2 (a) and (b) 
is vitiated. 

33. The next charge made in Ext. 
P-3 is that on certain days in the year 
the Bank did not have the minimum 
Cash Reserve and Liquid Assets as pro- 
vided for in Ss. 18 and 24 of the Bank- 
ing Regulation Act. The petitioners do 
not contend that these provisions should 
not be adhered to. In Ext. P-3 charge 
it is stated that out of the whole year 
for 8 days between 31-12-1979 to 9-1- 
1980 there was deficit in Liquid Assets 
and for seven days in August 1980 the 
Cash Reserve position was below the 
minimum prescribed. The explanation 
of the petitioners is because of the 
geographical area,- information from 
various branches of the Bank could not 
.be obtained in time to make arrange- 
ments to replenish the cash or- from 
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investments of the Bank in the Apex 
Bank. This was a technical violation 
that took place in one case, one year 
and two months before Ext. P-3 notice 
and in another case three months be-- 
fore it. No prejudice is seen to have 
been caused to the Bank and this has 
not been pointed out so far as any de- 
fect by the Reserve Bank though they 
were receiving periodical and monthly 
returns under Sections 18 and 24 of 
the Banking Regulation Act. The peti- 
tioners’ explanation is not considered 
by the Registrar, 


34. This is a failure to consider the 
right question by the Registrar, Is a pre- 
judice caused or (does it) continue on the 
date action was taken is the question 
to be considered. An element of con- 
tinuance in the prejudicial act is impli- 
cit in the ground mentioned in Sec 
tion: 32. The present tense is clear, It is 
the present conduct that is relevant and 
not the past, when making the order, 
We are supported in this conclusion by 
a passage of Lord Pearce in Maradana 
Mosque Trustees v. Mahumud ((1967) 
AC 13). In that case the appellant, a 
body corporate were charged with the 
administration of a Mosque including a 
schoo], Section 6 of Ceylon Assisted 
Schools and Training Colleges (Special 
Provisions) Act, 1960 which applied to 
the schoo] required teachers’ salaries to 
be paid not later than 10th of the 
month following that in respect of 
which they. were due and paragraph (k) 
required the proprietors to satisfy the 
Director that necessary fund would be 
available for this purpose, Section 11 
enabled the Minister to take over tha 
school if he is satisfied that the school 
was being administered in contraven- 
tion of statutory provisions. Before July 
1961 the payment of salaries had been 
punctual; in that month salaries were not 
paid on the due date but were promis- 
ed to be paid later. This promise the 
management later fulfilled. There was a 
promise that all payments would in 
future be made on due date. Still the 
Minister took over the school, There 
was no ground on which the Minister 
could be “satisfied” on the date of 
making the order. Their Lordships in 
that context observed thus at p. 25— 


“But for reasons: which common sense 
may easily supply. it was enacted that 
the Minister should concern himself 
with the present conduct of the school, 
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not the past, when making the Order. 
This does not mean, of course, that.a 
school may habitually misconduct itself 
and yet repeatedly save itself from any 
order of the Minister by correcting its 
faults as soon as they are called to its 
attention, Such behaviour might well 
bring it within the words “is being 
administered”. But in the present case 
no such situation arose.” 
Lower down it is further 
thus :— 

“As appears from the passages of his 
broadcast statement, he failed to con- 
Sider the right question, He considered 
only whether a breach had been com- 
mitted, and not whether the school was 
at the time of his Order being carried 
on in contravention of any of the pro- 
visions of the Act. Thus he had no 
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jurisdiction to make the Order at the 
date on which he made it.” 
The position here also is the same. 


Valid reasons have been given for the 
unintentional deficit for a short inter- 
mittent period, There is no material to 
find this charge on the date of taking 
action, So the conclusion on the charge 
cannot be supported, 


35. The next charge — Para 4 — is 
that no effective action was taken by 
the Bank to recover long overdue over- 
draft amounts to individuals. The charge 
is that — 

(a) Long overdue 
recovered: 


(b) Overdraft facilities have been 
given to persons other than long-stand- 
ing customers, That is against the 
rules framed by the Bank; 


(c) The overdraft accounts were not 
operated. satisfactorily in many cases, 
The limits were fully drawn in lump 
immediately the overdraft was sanc- 
tioned, After the period of overdraft is 
Over the limits were automatically re- 
newed by the Branch Managers and 
ratified by the Executive Committee; 

(d) In many instances to make the 
borrowers eligible for renewal] cheques 
are discounted and credited to show 
credit balance and on renewal the 
amount is fully withdrawn: 

(e) All these happened because of in- 
effective inspection, supervision an 
control of the work of the officers of 
the Bank. The Committee is negligent. 

36. In finding this charge as proved 
the Registrar had nog jooked into the 


overdrafts are not 
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directions earlier issued from the Head 
Office to the Branch Managers on this 
question of overdrafts. The office letters 
dated 31-7-1979 and 30-1-1980 pre- 
scribed the conditions for renewal of 
overdrafts. The implementation of this 
is for the Branch Managers and Gene- 
ral Manager, Inspectors have been ap- 
pointed for the supervision of the 
Branches. For most of the time a 
Deputy Registrar of Co-operative So- 
cieties was the Genera] Manager. The 
Registrar failed to appreciate the scope 
of the duties of the Managing Commit- 
tee and others. The Committee Mem- 


bers are non-official members, The day- 
to-day management is with the per- 
manent staff. It is for them to have 


brought any irregularity to the notice 
of the Committee. The Bye-laws of the 
Society delineate the powers of the 
Committee, Genera] Manager in respect 
of all matters. These are rules publish- 
ed in book form fixing the duties, re- 
sponsibilities and powers of General 
Manager, Deputy General Manager, 
Executive Officer, Inspectors of Bran- 
ches, Accountants, Superintendent (Gene- 
ral), Superintendent (Loans), establish- 
ment, Branch Managers, Inspectors ete, 
They are comprehensive enough to en- 
Sure financial discipline for the success- 
ful working of the Bank, There is no 
allegation or proof that the petitioners 
acted mala fide or benefited themselves 
out of any overdraft, They are not even 
given any opportunity to set right the 


irregularities, if any, before passing 
the order. 
37. Again overdraft facility is per- 


mitted under the rules to long-stand- 
ing customers and reputed customers. A 
person need not previously have deal- 
ings to make him eligible for getting 
overdrafts. If taking into account their 
reputation and financial worth the faci- 
lity is allowed to individuals the finan- 
cia] discipline prescribed is not violated. 
The case is not viewed in this direc- 
tion by the Registrar, 


38. Further picking out defects in a 
few out of hundreds of overdrafts issu- 
ed from all the eleven branches 
amounting to many lakhs and then 
accusing that there has not. been a pro- 
per supervision of the grant of over- 
draft facilities will be very unreason- 
able. When there are large dealings 
spread over a number of branches and 
there are permanent paid officers. to 
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attend to the day-to-day matters some 
irregularity may occur, The Managing 
Committee is not expected to have a 
day-to-day checking of each and every 
transaction, In every Bank having a 
large volume of -business some loans 
may become sticky for which the per- 
sons in charge and the Branch Man- 
agers will be responsible and that will 
not in any way be taken as an ineffec- 
tive supervision by the Committee, Itis 
seen that the Committee has already 
taken steps to recover overdue loans 
and overdrafts. Again there can be a 
difference of opinion on the method of 
recovery to be resorted to, Some may 
think that a renewal of the overdraft 
and personal drive on the part of the 
Managers and Officers to persuade the 
borrowers to discharge the loans will 
be better than rushing to a court and 
taking the risk of the procedural] delays 
in the machinery set up for enforce- 
ment of such liabilities. The petitioners 
themselves have pointed out the undue 
delay caused by the Deputy Registrars, 
(Arbitration), not effectively function- 
ing to dispose of some cases already 
filed, .As per rules the Managers are 
personally responsible for such over- 
drafts. So. the Committee cannot be 
characterised as not supervising these 
matters. Whenever in the meeting the 
position is brought to their notice by 
the General Manager they have always 
been giving proper directions, Al] these 
are evident from the list of overdrafts 
furnished to the enquiry officer and the 
volume of business turned out by the 
Bank. The decision of the Registrar on 
this point is therefore highly unreason- 
able, No reasonable authority can arrive 
at this conclusion if all the facts are 
taken into account. 


39. The next item of charge relates 
to the discounting of cheques, Two or 
three persons were leading customers 
of the Bank and it is evident that their 
large amounts were in deposit with the 
Bank. They had huge amounts in their 
current accounts in more than one 
branch of the Bank. They were 
Manarkat Wines Co. and Joseph Michael 
and Brothers. Really these two are sis- 
ter concerns of, the same set of per- 
sons.) They had been given as early as 
1978 and January 1979 discount faci- 
lities of two lakhs and five lakhs re- 
spectively, The Board has passed resolu- 
tions in respect of them. Later the 


Jose Kuttiyan; y. Registrar, Co-op. Societies 


Ker, 27 


Bank had been inspected by the Re- 
serve Bank for the period up to 30-6- 
1979. It is not seen that any defect was 
pointed out in their reports to the dis- 
count facilities given to these entities. 
The date and contents of the resolu- 
tion allowing discount facility were 
furnished to the Inquiry Officer and 
they are part of the file which the 
Registrar had before him. It is also 
not seen that before 24-7-1980 any dis- 
counted cheque happened ‘to be dis- 
honoured, When one discounted cheque 
for one lakh was dishonoured the faci- 
lity was withdrawn and the amount 
covered by the discounted cheque was 
also paid. In respect of this it is high- 
ly unreasonable for the Registrar to 
make a charge. When fairly larger 
deposits are received from these con- 
cerns a ‘concession in the matter of 
interest or commission shown to them 
cannot be reasonably viewed as pre- 
judicial, The question has to be viewed 
as a package deal to these and find out 
whether any prejudice was ‘caused to 
the Bank. There is no such proof in re- 
Spect of it, It follows that the conclu- 
Sion of the Registrar on this charge is 
highly unreasonable. 


“40. The Registrar has held that 
when discounted cheques of two- per- 
sons, A. T. Ouseph and P. Gopinanthan 


Nair were dishonoured, the Managing 
Committee should have taken action 


against the Branch Managers ‘who al- 
lowed discoun* facility, The petitioners 
have stated that arbitration cases have 
been filed. It is for the Registrar and 
Deputy Registrar to expedite that. Only 
if amounts as per these cheques are not 
realised the question of proceeding 
against the Bank employees arises. 
There is no lack of supervision on the 
part of the petitioners, The General 
Manager and the Branch Managers are 
there to take further steps if a cheque 
is dishonoured, It . was very unreason- 
able for. the Registrar to fish for even 
minor -defects to take action against 
the petitioners, The next charge found 
is that with an ulterior motive of re- 
taining the membership of one of the 
petitioners in the Committee the Corm- 
mittee totally diregarded all the 
rules and regulations relating to the 
renewal of overdraft accOmmodation to 


a Parathodu Ksheerg Vyvasaya Co-op- 
erative Society. In this connection some 


facts relating to the overdraft accom- 
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modation have to be stated. The accom- 
modation was Sanctioned in 1974, 4 
years before the petitioners’ Committee 
took charge on 1-7-1978. That society 
had to recover Rs. 4076.53 under a Co- 
operative Court Award No. 21695/76. 
They had applied for .execution, It is 
the Deputy Registrar (Arbitration) to 
proceed with the execution. Stating 
these the Society informed the Bank 
that as soon as the award amount is 
realised they will clear the overdraft 
accommodation amount, They were pay- 
ing the interest from time to time and 
the interest till 31-12-1980 had been 
paid, The Registrar points out this as 
a continuing prejudice to the Bank, 
The Committee was not very enthusias- 
tic about going to court and undergo 
the procedural delay and the off chance 
of recovery through that method and 
the Bank also knows that the Society 
was pursuing execution of an award 
and the amount is earmarked to be 
paid to the Bank. The interest was not 
in arrears, Taking these into account 
ane year and three months before show 
cause notice the renewal was sanction- 
ed on 29-12-1979. This is fished out as 
an irregularity by the Registrar pre- 
judicing the Bank, This is a very un- 
reasonable stand and the defect if any 
was rectified when this was objected to 
and the Registrar informed of it. Still 
the Registrar is not prepared to treat 
this as not an act prejudicial to the 
Bank. That is clearly unsupportable, 


41. The next charge is about T. A. 
payment for the tour of the petitioners 
to Kashmir to attend a Conference of 
National Union of Agriculture, Accord- 
ing to the Registrar this tour was not 
advancing the business activity of the 
Bank and without obtaining sanction of 
the Registrar the tour was undertaken 
by the entire non-official members of 
the Committee. 


42. First of all the tour was in 
October, 1978. Though the resolution 
approving the tour was forwarded to the 
Registrar well in time until the team 
left he did not object, Further the first 
petitioner on his return from tour re- 
ported the benefit to the Bank and 
asked for ratification: The Reserve Bank 
and the State Apex Bank in their in- 
spection report for the period ending 
30-6-1979 never raised any objection 
about this. The amount spent for the 
tour is negligible compared 
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other expenses like advertisement ete. 
annually spent by the Bank. The 
present action of the Registrar 2 years 
and 5 months after the tour appears to 
þe unreasonable. The last charge 
found is also very unreasonable, The 
previous Committee purchased certain 
sheds from the Hindusthan Construc- 
tion Company and paid the amount on 
10-4-78, The previous Committee rati- 
fied the transaction in their meeting 
on 19-4-78, If that action was wrong 
this Committee cannot be taken to task. 
The Reserve Bank and the Apex Bank 
in their inspection reports for the period 
ending 30-6-78 or 30-6-79 never point- 
ed out this, Though the departmental 
audit noticed some flaw in the pro- 
cedure followed and directed the defect 
to be cured by asking for the ratifica- 
tion of the Registrar the present Com- 
mittee did not find for more reasons 
than one any need for any ratification. 
Even if they failed to ask for ratifica- 
tion there is no prejudice to the Bank. 
The staff of the Bank who had no other 
place to stay at Idikki were provided 
with accommodation, This is not a pre- 
judicial act and no reasonable man will 
boid so. 


43. One other minor point remains 
to be considered, The respondent has 
raised a contention that the order Ext. 
P-9 is appealable and hence this court 
may not under Article 226 of the Con- 
stitution interfere with it, This objection 
has no force There is no appeal pro- 
vided for against an order passed by 
the Registrar under Section 32 (1) of 
the Act, The discretionary power of 
revision of the Government under Sec- 
tion 87 is no bar much less an ade- 
quate remedy in a case of this kind, 
Hence this objection fails. 


44. It follows that for more than one 
reason all the charges are unsupport- 
able. If the Registrar was acting bona 
fide and reasonably — which is found 
against earlier — he would have asked 
for elucidation of the doubts from the 
Reserve Bank regarding the percentage 
limit to individuals. He would not have 
searched for defects to get the peti- 
tioners out: irregularities which are 
only minor and very old and forgotten 
compared to the volume of business 
turned out by the Bank are magnified 
and highlighted by him beyond propor- 
tion, Even without giving .an opportu- 
nity to set right defects, if any. the 
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Registrar has passed orders superseding 
the Committee, The order Ext P-9 as 
illegal] and as abuse of power, We 
quash the same, 


45. Pending the consideration of the 
writ petition the order of supersession 
was stayed by this court by an inter- 
locutory order and the Committee is 
continuing in management even now. 
Their term expired on 30-6-1981. But 
by another order passed on 29-6-1981 
we directed the Registrar to arrange for 
the continuance of the same Committee 
till the disposal of the O. P. Because of 
the pendency of this case a new Com- 
mittee has not been elected. The exist- 
ing Committee had on 4-3-1981 resolv- 
ed to hold an election on 21-6-1981. 
This Court had directed the Registrar 
to appoint a returning officer to hold 
the election and that was done. He re- 
ceived nominations for election, the peti- 
tioners it seems filed nominations but 
their nominations were rejected stating 
that by the order of supersession the 
petitioners are disqualified. Then the 
petitioners moved this court for appro- 
priate directions in the matter of elec- 
tion and in CŒ. M. P. No. 10331 of 1981 
this court passed an order that if an 
election is held the election results 
shall not be published until the deci- 
sion in the O. P. and the result of the 
election will be subject to the result 
of the decision in the O. P. Now that 
we have held that the supersession 
order is illegal and an abuse of the 
power vested in the Registrar it fol- 
lows the petitioners are not disquali- 
fied from standing for election of the 
new Committee, The election conducted 
on 21-6-1981 on rejecting the nomina- 
tion of the petitioners is therefore 
wrong and is set aside. A fresh elec- 
tion will be held for the constitution 
ofa new Committee in accordance 
with law. 

46. At the same time as by the 
orders of stay the petitioners have re- 
mained in office for their full term the 
management of the Committee shall 
hereafter be only as provided for by 
Section 33 of the Act. The Registrar 
Shall appoint within one week from the 
date of this judgment an administrator 
to manage the affairs of the Bank, and 


the administrator so appointed shall 
conduct the election within three 


months from the date of his appoint- 
ment and hand over the management 
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to the newly elected Committee, He 
will obtain necessary orders from the 
Registrar for the conduct of the elec- 
tion according to law within the time 
stipulated above. 


In the result and subject te the 
above directions the Origina] Petition is 
allowed. No costs 


Petition allowed. 
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P. SUBRAMONIAN POTI, Ag. C. J. 
Varghese Mathews, Petitioner v. Fakir 
Rawther Abdul Razack Rawther, Re- 
spondent, 
C. R. P. Nos. 74, to 79, 117 and 183 
of 1978, D/- 6-3-1981. 


(A) Kerala Buildings (Lease and 
Rent Control) Act (16 of 1959) Section 
L1 (4) (iv) — Requirement of demised 
building by landlord for reconstruction 
under Section 11 (4) (iv) — Essentials 
to be proved indicated — Mere dilapi- 
dated condition of building does not 
justify need for yeconstruction — As- 
sumption of importance by locality in 
which building is situate may be ground 
foy reconstruction, 


In an application by the landlord for 
eviction of the tenant on the ground of 
requirement of the demised building 
for reconstruction under Section 11 (4) 


-(iv) the essential requisites to be proved 


are, (a) the building is in such a con- | 
dition that it needs reconstruction, (b) 

landlord requires bona fide to recon- 
struct the same, (c) landlord has the 
necessary plan and licence, if required, 
(d) he has ability to rebuild and, (e) 
proposal for reconstruction is not a 
pretext for eviction. In considering 
whether the building is in such a con- 
dition as needing reconstruction the age 
of the building, its adaptability for cur- 
rent use, economic viability in keeping 
the building in the same condition are 
matters which have to be taken into 
account. Mere dilapidated condition of 
the building does not justify need for 
reconstruction under Section 11 (4) (iv) 
The fact that the locality in which the 


building is situate has become more 
important since its construction years 


earlier and the construction of a new 
building may bring much more advant- 
ageous return may be a ground for 
seeking eviction of the tenant for the 
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purpose of reconstruction under Sec- 
tion 11 (4) (iv), AIR 1963 SC 499 and 
1970 Ker LT 257 and AIR 1972 Ker 
13 and 1971 Ker LT 571 and 1977 Ker LT 
974 and 1979 Ker LT 397 Rel. on. 
(Paras 4, 6) 


(B) Civil P. C. (5 of 1908), Section 
115 — Kerala Buildings (Lease and 
Rent Contro) Act (16 of 1959), Section 
11 (3) — Bona fide need of landord for 
Own occuysation under Section 11 (3) — 
Finding of Courts below that need was 
mot bona fide — Interference in revi- 
sion, 

In an application by the landlord under 
section 11 (3) for eviction of the tenant 
on the ground of his bona fide need of 
the demised building for his own Occu- 
pation, the finding of the Courts below 
that the need was not bona fide is one 
of fact and when it is based on ap- 
preciation of evidence it cannot be in- 
terfered with in revision under Section 
115. (Para 5) 


(C) Kerala Buildings (Lease and 
Rent Control) Act (16 of 1959) Section 
1i (4) Gv) — Eviction of tenant under 
Section 11 (4) (iv) for reconstruction of 
building ordered —- Court can direct 
that in reconstructed building, tenants 
will have to be provided a -‘mmodation. 


The Provisos to Section 11 (4) (iv) are 
not to be read in isolation and the right 
to seek eviction for the purpose of re- 
eonstruction has to be read in the light 
of the content of the Provisos. The 
first Proviso is to secure that there is 
no undue delay in reconstruction of the 
building and this is further secured by 
the more stringent provision in the 
second Proviso. The third Proviso 
secures option to the tenant to have 
the reconstructed building allotted to 
him. The landlord cannot be permitted 


to convert a residential building into a- 


non-residential building and a non-re- 
dential] building into residential building 
as this would render the right of op- 
tion given to the tenant under the third 
Proviso illusory and for all purposes 
ineffective and inoperative. Therefore, 
the Court while ordering eviction of the 
tenant under Section 11 (4) Ov) for re- 
construction of the building can fix a 
time limit within which the building is 
to be reconstructed and direct that in 
the reconstructed building the tenants 
will have to be provided accommoda- 
tion. It is not possible to envisage al- 
lotment of an identical space having an 
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identical shape or form. Substantially 
the tenant must get more or less the 
same advantages as he had earlier. 1977 
Ker LT 441 and 1980 Ker LT 396 Rel. 
on: AIR 1975 SC 1750 and AIR 1971 SC 


942 Ref, (Paras 8, 9. 10) 
Cases Referred : Chronological ” Paras 
1980 Ker LT 396 10 
1979 Ker LT 397 4 
1977 Ker LT 441 10 
1977 Ker LT 974 4 
AIR 1975 SC 1750 8 
AIR 1972 Ker 13 : 1971 Ker LT 282 4 
AIR 1971 SC 942 8 
1971 Ker LT 571 4 
1970 Ker LT 257 4 
AIR 1963 SC 499 4 


S, Narayanan Poti, S. Sankara Sub- 
ban and George Mathew, for Petitioner: 
C. K. 5. Panicker, P. G. P. Panicker, 
K. S. Radhakrishnan and K. S. Balakri- 
Shnan, for Respondent, 


ORDER :— These revisions are 
against orders of the Addl. District 
Judge, Mavelikkara in 6 revision peti- 
tions under Section 20 of the Buildings 
(Lease and Rent Control) Act  (herein- 
after referred to as the Act) disposed 
of by a common order covering these 
and some other cases. The revision 
petitioner in all these cases is the same. 
He is the landlord. of a building. Re- 
spondents in these cases are tenants 
occupying various rooms of the building 
On rent. The revision petitioner, as 
landlord, sought surrender of those 
rooms. The respondents did not sur- 
render. The petitioner moved peti- 
tions before the Rent Control Court 
seeking eviction of the tenants. In alf 
these petitions he alleged as grounds 
for eviction, (1) arrears of rent, (2) bona 
fide need of the petitioner for occupa- 
tion of the building and (3) require- 
ment of the building for the purpose of 
reconstruction. The Court is no longer 
concerned with the first of these pleas. 
The plea with regard to bona fide need 
was that, the petitioner, after eviction 
of the tenants, proposed to reconstruct 
the building so that he could run a re- 
staurant therein. The plea of require- 
ment for reconstruction was sought to 
be justified by reference to various facts 
such as the age of the building, the fact 
that it was out of date in the Pandalam 
town in which it was situate and there 
was need for constructing a modern 
building suitable to such an important 
locality. 
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2. The Rent Control] Court ordered 
eviction accepting the ground of bona 
fide need of the building for occupation 
of the petitioner, a ground falling under 
Section 11 (3) of the Act and also on 
the ground of requirement of the build- 
ing for reconstruction, falling within 
Section 11 (4) (iv) of the Act. The 
tenants filed appeals before the appel- 
late authority. The appellate authority 
accepted their case that bona fide need 
of the petitioner had not been shown. 
The court particularly took notice of the 
fact that the petitioner was advanced 
in age, evidently suggesting that if so 
his plea that he wanted the building for 
reconstruction so as to run a restaurant 
would not be honest. The appellate 
court further found that the petitioner 
did not mention this as a ground in the 
petition and if this idea was in this 
petitioner’s mind at the time the peti- 
tion was drafted it would have been so 
mentioned, It is apparent that the ap- 
pellate court did not accept the case of 
bona fide need of the building for the 
petitioner’s occupation. It agreed with 
the Rent Control Court that the build- 
ing needed reconstruction and on that 
ground the petitioner was entitled to 
seek eviction. Revisions were taken to 
the District Court. The tenants filed 
revision petitions before the District 
Court as R. C. R. P. Nos. 2, 3, 4, 5, 6 
and 7 of 1972 challenging the finding 
that the building required  re-construc- 
tion. The landlord filed revision peti- 
tions as R. C. R. P. Nos. 8, 9, 10, 11, 12 
and 13 of 1972 challenging mainly the 
directions relating to the manner of 
construction of new structure and also 
challenging the finding that eviction 
under Section 11 (3) of the Act was not 
to be granted. The revisional court 
agreed with the view of the appellate 
court and- confirmed its finding that the 
building vas not bona fide needed for 
the occupation of the petitioner, but the 
condition of the building was such as 
to justify the proposal for reconstruc 
tion. Jt upheld the order for eviction 
under Section 11 (4) (iv) of the Act. 
These orders of the revisional court 
are challenged by the petitioner, the 
landlord: 


3. Though the prayer for eviction 
stands allowed the landlord has never- 
the-less come up in revision because, 
according to him, he is entitled to an 
Order for eviction on the ground that 
the landlord needs the building for his 
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bona fide occupation and that ought to 
have been found and further that even 
lf eviction was to be ordered under Sec- 
tion 11 (4) (iv) of the Act the appel- 
late: court was not competent to impose 
the condition with regard to the recon- 
struction of the building and allotment 
out of the rooms so constructed, accom- 
modation for the six tenants. Memo- 
randa of cross-objections are filed by 
the respondents in these cases contend- 
ing that the landlord had not made out 
any of the grounds urged in the peti- 
tion and that the finding of the Rent 
Control Court, appellate authority and 
the revisional court that the building 
was in a condition requiring reconstruc- 
tion was unwarranted, 


4. The finding that the building 
which is situate in an important loca- 
lity in the Pandalam town, is in need 


of reconstruction because of its 
present condition has been uniform- 
ly reached by the courts below. 


This court following the decision of the 
Supreme Court in Neta Ram v. Jiwan 
Lal (ATR 1963 SC 499) has held in Ka- 
lliani v. Madhavi (1970 Ker LT 257), 
Saramma Varghese v. George (1971 Ker 
LT 282: (AIR 1972 Ker 13); Vareed 
Porinchu v. Ouseph (1971 Ker LT 571), 
Arunachalam v. Sreenivasa Reddiar 
(1977 Ker LT 974) and Church of South 
India Trust Association v. Ramanathan 
(1979 Ker LT 397) that it is not merely 
the physica] condition of the building 
that is the criterion to determine the 
question of need for reconstruction. 
Many other considerations must neces- 
sarily. enter into the determination of 
the question whether the building is in 
Such a condition as needing reconstruc- 
tion. The age of the building, its adap- 
tability for current use, the economic 
viability of keeping the building in the 
same condition are all matters which 
may have to be taken into account. 
The locality in which the building is 
situate might have become much more 
important since its. construction years 
earlier and the construction of a new 
building utilising the ground space to 
the maximum benefit of the owner may 
bring in much more advantageous re- 
turn to him. That may be a ground for 
seeking eviction for the purpose of re- 
construction. But the court has always 
the duty to see that such a plea is not 
made merely as a pretext for eviction 
and that the plea is honest. The limit- 
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ea concept of the dilapidated condition 
of the building as justifying the desire 
for reconstruction is not justified by the 
provision in Section 11 (4) (iv) of the 
Act. The Rent Control Court, the Ap- 
pellate Authority and the Revisional 
Court have all found that in view of 
the importance of the locality in which 
the building is situate the existing build- 
ing called for reconstruction, a finding 
which is based on the facts available in 
the case and a finding which is reached 
On a proper approach to the facts and 
circumstances of the case. That does 
not call for interference in revision and 
therefore the objection to the orders at 
the instance of the tenants does not 


- cal] for serious notice. 


5. Now I will come to the case of 
the revision petitioner in these cases, I 
will first take up his contention that 
the appellate authority as well as the 
revisional court ought to have found 
that he was entitled to seek eviction 
under Section 11 (8) of the Act. That 
enables a landlord to seek an order for 
eviction if he bona fide needs the build- 
ing for his own occupation or for the 
occupation by any member of his family 
dependent on him. The plea here is 
that the petitioner needed the building 
bona fide for his own occupation. The 
appellate authority categorically found 
against this plea. Taking various cir- 
cumstances into account the appellate 
authority found that the alleged need 
for occupation was not a bona fide one. 
The revisional court concurred with this 
after considering the evidence and also 
considering the approach to the matter 
by the appellate authority. Despite this 
being a finding of fact Sri S, Narayanan 
Poti, learned counsel for the revision 
petitioner urged that there is scope for 
interference by this court in revision. 
One of the grounds mentioned by the 
appellate authority to find against the 
plea of bona fide need for own occupa- 
tion by the landlord was that the ap- 
pellant was 51 years old when examin- 
ed and such a person could not sudden- 
ly develop an ‘idea to start a hotel busi- 
ness. The revisional court found that 
this may not be quite right. Of course 
51 is not an age when it can be said 
that a man may not decide upon a new 
business venture. But that is not the 
basis on which the appellate authority 
found absence of bona fides. It con- 
sidered several other matters and was 
only incidentally referring to the age 
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of the appellant at the time he was de- 
posing. The more important circum- 
stance noticed by the Appellate Auth- 
ority is the fact that when Ext, D-4 
notice was issued by the landlord to the 
tenants prior to the petition there was 
ho mention therein of a proposa] to 
Start a restaurant after constructing a 
new building in place of the old build- 
ing. It was only mentioned therein that 
the building was required for the 
purpose of reconstruction to conduct 
some trade by the members of his fami- 
ly. As P. W. 3 the landlord explained 
that two of the sons of his paternal un- 
cle were dependent on him and he 
wanted to start a business to help them 
and assist them in the business. The 
sons of paternal uncle were found to 
be not the members of the petitioner’s 
family. The circumstance that the land- 
lord demanded enhanced rent in 1973 
was noticed and the fact that rent was 
enhanced in 1975 was also noticed. 
The disputes in existence between the 
parties prior to the filing of the peti- 
tion were also noticed. It is on an ap- 
preciation of all these circumstances 
that the appellate authority found 
against the landlord on the question of 
availabiliy of Section 11 (3) to support 
the plea for eviction. The  revisional 
court also considered these circumstan- 
ces and in particular the fact that in 
the notice sent prior to the petition 
the proposal to start a hotel] was not 
mentioned. It cannot be said that this 
is an irrelevant circumstance, There is 
no scope to interfere with the findings 
reached by the appellate authority as 
well as the revisional authority in a 
revision under Section 115 of the Code 
of Civil Procedure. 

6. Now I will come to the question 
of the attack by the revision petitioner 
to the order of the revisional court on 
the ground that certain directions made 
therein were incompetent, improper and 
Not justified by the provisions of the 
Act. In fact this is the main contro- 
versy in this revision and the one which 
Was argued rather elaborately by learn- 
ed counsel] for the revision petitioner. 
Before I deal with the question urged 
by learned counsel before me it would 
be advantageous to refer to Section 11 
(4) fiv) of the Act here : : 

“11 (4) A landlord may apply to the 
Rent Control Court for an order direct- 
ing the tenant to put the landlord in 
possession of the building— 
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(iv) ~if the oe is iù sucha- conr, 
dition that- it- needs  reeonstrucetion - and, . 
if the. landlord: 
the court - that- 
to rebuild and ‘if- the: proposal. -is 
made as‘a: pretext for eviction-:. 
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“requires. bona fide. to. 
reconstruct: the same “and: if rhe ‘satisfies 
he has the plan- and, 
licence, "if -any required, and- the- | 
not. 


“Provided that the landlord who evicts i 


a tenant ‘and. does ‘not reconstruct eoni- 
pletely the « building. - within `. 


rupees five hundred, if it. is: proved: ‘that 


he has. wilfully neglected to reconstruct’ 
such 


completely the buiding yain 


time, oe 


' -Provided further that ie coùrt ore 
have power at ‘any time to issue direc- 


tions regarding the reconstruction’ ‘of: the 
building and on, failure of 
by the. landlord, to give effect to. the 
order in any manner the court: deems fit 
and in appropriate cases to put the 
tenant back in possession “or ‘award: to 
the evicted tenant damages - equal 
the ekcéss ‘rent he has ` to pay for -an- 
other building that he ‘is. occupying - in 
consequence ‘of such eviction : 


. Provided further that the, tenant who 


was -evicted . shall. have the. first, option . 


to have the reconstructed building allot- 
ted to him. with liability, to pay its fair 
rent,” 


Jin order to grant relief under. this aie 
‘section’ it is. necessary to find 5 essen~- 
-(a) the — 


tial requisites “and these , are,- 
building is in such. a condition - that it 
needs reconstruction, .(b) the landlord 
requires bona: fide. to .- reconstruct. | the 
same, (c) he -satisfies the court that he 
has the plan and license, if any, requir- 


ed,. (d) he satisfies -the court of his ‘abi- - 


lity to rebuild. and, (e) the proposal, is 
not made. as..a pretext-for-eviction. Evi- 
dently the Rent Control Court, the, Ap- 
pellate Authority. and the. _Revisional 
Court have all. found that these - 
quisites have been proved. The appel; 
late. authority : while . allowing.. the. plea 
for eviction directed- that. (a). the. re- 
construction of. the building was to,.be 
completed within 6. months of -the, land- 
lord getting , -possession Of.. “all the six 
rooms concerned in the cases or. within 
such . time as may “be. extendéd by the 
Rent Controller,, Boi oh) each of the 
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“compliahcé 


to 


re- 


a time 
which: may be fixed or extended by: ‘the 
Rent Control .Court, shall on, a petition 
before that court: be liable- to-a fine. of . 


i Situate in a Panchayat area, 
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tenants will. have, the-fixst option tọ, haye 


` a; room. of an equal, extent.: of. space in 


_ the, reconstructed- ‘building, allotted ; 


him with: liability..to. pay.. ‘its ‘fair a 
In. regard. to the. second, direction. > 


- the 
court gave ia clarification - that it -is not 
necessary, that, the. room, should. - . have 
exactly., the same. length, of -road . front- 
age. as at present. . The appellate autho- 
rity has. incidentally... discussed. in its 
judgment.. the feasibility . of making | a 
construction 'so as ‘tO. accommodate. the 


tenants in rooms to. be constructed there- 


in. and also. to.provide for, a, restaurant, 
There’ was, no question’ of. any ‘plan be- 
ing approved, for, the: building . was 
. The appel- 
late authority - also . noticed that the 
landlord cannot be ‘compelled to. con- 


‘struct. a; building of | any. particular type 


but the construction was to be made so 


» advantage... 


B thority in this regard. , 
_priety.of this .that is the -main. subject 


-commodate. the, tenants . in 


_after 


as-to secure to the tenants option to oc- 
cupy rooms. ‘more or less of the same 
-The, revisional authority be- 
fore whom the -propriety :of this. direc- 


- tion - was- -under challenge rightly -held 


that. the. Rent Control - Court cannot 
dictate- in what fashion or in what man- 


‘.ner the landlord: should reconstruct the 


building. ; But in allowing eviction 


=. under Section 11 (4) the Rent Control 


Court could direct the landlord to ac- 
- the newly 
constructed .. building in .preference te 
other tenants, It therefore upheld the 
directions,.given by. _ the. appellate au- 
It is the pro- 


of challenge in.. these revisions, - . 

4. According to Sri.. S. Ne arayanan 
Poti,. learned. counsel. for. the revision 
petitioner. the right of a landlord to re- 
construct a building cannot be. ‘infringed 
by any, condition or. direction as.to the 
need. for... . accommodating .. „the tenants 
reconstruction: Counsel, . argues 
that. the .right envisaged by the main 


` part of Section 11 (4) (iv) is intended to 


x tion. 
, Out ‘that dit is well - recognised -by. courts 


a 


confer. the benefit of. availability. of the 


_, building. to. the landlord for the pur- 


pose of reconstruction , and in carrying 


Out: ‘such: reconstruction it is Open .to. him 
_, to. plan in ‘a manner that. may.. give him 


the maximum return, There is to be no 
limitation in the matter: of reconstruc- 
In support .of this it. is pointed 


now, that. it is , not- the, - -mêre . age , or 
physical , condition of - the. building, that 
dustifies the claim. for demolition of an 


ol 
> + : Py i , .* t 
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existing tenanted building so as to en- 
able construction of a new structure 
in the site but also other factors, the 
most important of which, according to 
counsel, is the scope for larger return 
to the landlord. Counsel] argues that 
this must necessarily mean that it is 
open to the landlord to conceive of a 
construction which is economically most 
advantageous to him and in doing so 
it may be that he is unable to provide 
rooms or accommodation identical with 
or similar to the accommodation the 
tenants had. Unless there is accom- 
modation corresponding to that from 
which the tenants have been evicted 
there could be, according to counsel, 
No ScOpe for giving option to the tenants 
as envisaged by the 3rd proviso in the 
sub-section. According to counse] the 
obligation of the landlord, if at all, is 
only to offer the building as reconstru- 
ected at a fair rent to the tenant irrespec- 
tive of its suitability. The provision, if 
is urged, should not be read so as to cut 
down the right of the landlord and the 
right of option conceived by the 3rd 
proviso must be read only as an option 
in regard to the building as reconstruct- 
ed. 

8. That reconstruction may be plan- 
ned by the landlord on the ground that, 
having due regard to the importance of 
the locality and the norma] profit re- 
turn that he should get by reason of 
the importance of the situation of his 
land, the existing building calls for re- 
placement by a new building is a mat- 
ter on which there cannot be any con- 
troversy, The learned counsel for the 
revision petitioner has placed reliance 
on the decision of the Supreme Court 
in Panchamal Narayan Shenoy v. Ven- 
katesha Shenoy, AIR 1971 SC 942 and 
Gopalakrishna Chetty v, Ganeshan re- 
ported in AIR 1975 SC 1750. This may 
justify his plea for reconstruction of the 
building occupied by the tenants in 
these cases. Will that give him a right 


to reconstruct a building which does 
'not make any provision for providing 
the tenants that are evicted? A close 


look at Section 11 (4) (iv) would show 
that the provisos are not to be read in 
isolation and the right to seek eviction 
for the purpose of reconstruction has 
to be read in the light of the content of 
the provisos. The first proviso contem- 
plates that the court could fix a time 
within which the reconstruction of the 
building should be completed. It fur- 
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ther contemplates that the Rent Con- 
tro] Court may extend such time. It 
also contemplates a petition before the 
Rent Control Court complaining that the 
landlord had wilfully neglected to re- 
construct the building within the time 
fixed or extended, On such a complaint 
the court is empowered to impose a fine 
of Rs, 500/-. The second proviso confers 
Bowers on the Rent Control} Court to 
issue directions regarding reconstruc- 
tion of the building, The landlord is 
bound to comply with such directions. 
In case the landlord fails to comply the 
Rent Control Court is empowered to 
Give effect to the order in any manner 
it deems fit. One of the modes by 
which it could enforce its order is to 
Put the tenant back in possession in 
appropriate cases. This may not be pos- 
Sible in a case where the building has 
already been demolished and the new 
construction has either been not begun 
or it has not been completed, In such 
a case and in other appropriate cases 
the Rent Control Court can direct dama- 
Bes to be paid to the tenant. Such 
damages is to be equal to the excess 
rent the tenant may have to pay in con- 
sequence of the eviction. The 3rd pro- 
viso deals with the option to the tenant 
to have the reconstructed building allot- 
ted to him. He has the liability to pay 
fair rent on such allotment. 


9. The background to the right of 
option under the 3rd proviso is furnish- 
ed by the provisions in the other two 
provisos. It cannot be said that the 
right of option conferred by the Act is 
to be read as of no consequence, The 
Rent Control Act envisages a scheme 
whereby a landlord is entitled to seek 
eviction on various grounds, As notic- 
ed, Section 11 (3) enables him to seek 
eviction on the ground that he requires 
the building for his own occupation. 
The ground envisaged in Section 11 (4) 
(iv) is distinct from Section 11 (3). Re- 
construction may be for various reasons. 
It cannot be said that securing the maxi- 
mum profit to the landlord is the main 
or only objective of Section 11 (4) (iv). 
If may be possible for a landlord to con- 
struct a building making use of the 
land to the maximum extent possible 
which may get him a better return than 
what he would have got otherwise. This 
promotes the interests of the landlord. 
This would be advantageous to the 
tenants and the public also. An appro- 
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priate building in an important locality 
would enhance the importance of the 
locality, A new construction may give 
the advantage of better accommodation 
to the tenant. It is all round advantage 
that will arise by reason of reconstruc- 
tion of an existing building to suit the 
social condition of the locality. The 
right of option to the tenant secures to 
him the right to come back to the build- 
ing after reconstruction. The first pro- 
viso to Section 11 (4) is to secure that 
there is no undue delay in the recon- 
struction of the building and this is fur- 
ther secured by the more stringent pro- 
vision in the second proviso, It is not 
possible, in these circumstances, to say 
that a court while directing eviction 
under Section 11 (4) (iv) cannot fix a 
time limit within which a building is 
to be reconstructed and direct that in 
the reconstructed building the tenants 
will have to be provided accommoda- 
tion. 

10. To test the logical validity of the 
argument of learned counsel for the re- 
vision petitioner I put it to him what 
would happen to the right of option in 
@ case where the landlord constructs a 
building which was formerly occupied 
by six tenants so as to provide only for 
two or 3 in the new building. Who 
should exercise option in that case and 
how? The option cannot be exercised 
by all the six tenants nor is there any 
order in which priority can be given 
to them. I have not had an answer 
to this at the bar. Similarly if learn- 
ed counsel’s argument is accepted it 
may mean that a non-residential] build- 
ing can be converted into a residential 
building and a residentia] building could 
be converted into non-residential build- 
ing. If the option is to be exercised to 
the building as constructed this again 
would render the right of option in the 
proviso illusory and for all purposes 
ineffective or inoperative. In fact one 
of my learned brothers had occasion to 
consider a similar situation and in the 
decision in Ammini Pandarathi v. Leel- 
amma, 1977 Ker LT 441 the learned 
Judge held that an order of eviction of 
a tenant of a residential building can- 
not be made for reconstruction of the 
same into a non-residential one. In 
the decision in Rt. Rev. Dr. Kuriakose 
Kunnassery v. Dr. Thomas, 1980 Ker 
LT 396 a learned Judge of this , Court 
held that the tenant cannot claim that 
the very portion he was occupying prior 
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to his eviction should be allotted to him. 
That of course must be so. It is not 
possible to envisage allotment of an 
identical space having an identical shape 
or form. Substantially the tenant must 
get more or less the same advantages as| 
he had earlier. 

11. I do not think that there is any 
case for interference with the order of 
the appellate authority as confirmed by 
the Revisional Court. Even assuming 
that the question is one which calls for 
examination I do not think that there 
is any scope in revision to interefere 
with the view adopted by the revisional 
court affirming that of the appellate 
authority. In this view all the revisions 
are dismissed, No costs. 

Revisions dismissed. 


AIR 1982 KERALA 35 
P. SUBRAMONIAN POTI, Ag. C. J. AND 
GEORGE VADAKKEL, J. 
P. K. Vasudeva Rao, Petitioner v. K. C. 
Hari Menon and another, Respondents. 


C. R. P. No. 2189 of 1980, D/- 22-9-1981. 


Kerala Court-fees and Suits Valuation Act 
(19 of 1968), S. 40 (1), (2) — Suit for cancel- 
lation of sale deed and specific performance 
of agreement for sale — Court-fee in respec 
of cancellation of sale deed — It is payable 
on market value of property. AIR 1972 Mad 
5, Dissented from. 

In a suit for cancellation of sale deed ex- 
ecuted by defendant and specific performance 
of agreement of sale of the same property in 
the plaintiff’s favour, the court-fee is payable 
on the just equivalent in money of the pro- 
perty comprised in the document to be can- 
celled. Money value of a property is its 
worth in terms of currency of the land or in 
other words is such money equivalent thereof 
in open market. It is not possible to read 
‘value of the property for which document 
was executed’ in Section 40 as value stated 
in the document. That expression means the 
market value of the property which has been 
dealt with under the impugned document. 
Therefore, in the instant case the court-fee 
payable was on the market value of the pro- 
perty dealt with in the sale deed which was 
sought to be set aside. 1966 Ker LT 1046 
and 1964 Ker LT 895, Relied on; AIR 1972 
Mad 5, Dissented from. (Paras 7, 10, 12) 
Cases Referred: Chronological Paras 
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M: V.. Ibrahim ‘Kutty, for Petitioner; P. S. +- or immovable -property fee shail ‘be’ ‘computed : 


Yusuff; P.- Som: Sachariah ‘and. cd Rama- » 
kumar, m Respondents. - PE ae 


GEORGE. VADAKKEL,: i: nin iis of the 
reliefs’ sought for in: the: plaint'is' io set-aside 
a sale deed ‘dated 26-f1-1977:in. respect of an 
‘immovable: property executed by the Ist ‘de- 
fendant--and his wife (since * deceased) in 
favour of the 2nd defendant for Rs. -30 000/-. 
According to the plaintiff, the vendors ‘had 
agreed to sell the said’ property to him for 
Rs. 25000/-. The plaintiff also seeks a` de- 
cree for specific ‘performance of the alleged 


agreement for sale in his favour; and in the’ 


alternative, claims a’ decreé- ‘for refurid ` of 
Rs. 9,700/- and fos damages ‘to the ‘tuné of 
Rs. 10,000/-. The plaintiff paid court-fee on 
Rs. 25,000/- under Ss. 40 and: 42 (a) of the 
Court-fées . Act, 1959, The 2nd deféndant 
contended that.the relief of setting aside “tha 


sale deed has to` be separately valued ‘and 


court-fee is leviable” thereén for ‘the market 
value of the’ property. This contention’ was 
- upheld by the lower’ Court. It dirécted’ the 
plaintiff to take out a Commission to ‘ascer- 


tain the market valtie of the said property by 


depcsiting Rs. ° 300/- as Commissioner's. re- 


muneration. This order is: challenged: in this: 


Revision Petition. e a 


2. The material portion of thé réfereñce. ; 


order is as. fellows :— 


_The-first. part of S; 40 ü) ‘speaks of the “value 


of the subject-matter of the suit”; ‘and if this 


‘property disposéa’ of, why. is it that’ a deen 
ing provision incorporated immediately | afier 
it? Deeming provisions are ‘usually | designed 
_to create a fictfon, and not to clarify what is 
otherwise’ clear. -Is it not possible tó “read 
“value of the property fer which the doci- 


ment was. executed” ‘as valué shown inthe > 


document ? Raman Nayar, J. has: -atternpted 
an answer in‘ Uma Antherjanam, ((3966) Ker 
LT: 1046), but there is no ‘reference to sub-sec- 
tion (2) which speaks of the “liability under” 
the document. - 
be made in interpreiing a ‘statuie relating ‘to 
court-fee, if two constructions are Possible 7” 

3. Section 40.. of. the Court-fees Act, 1933 
reads : — . w 

“40. Suits- for codia ten. of decrees - os 
€1) In a suit for cancellation of a decree for 
money or other "property _ having: ‘a. "money 


value, of other document "which purports. or, 


a. fo, create, declares: AS: limit OF 


Fel gs 


And what isthe approach’ to- 


- oni the value’ of -the ‘subject-matter of. the suit, 
and such -value .shall. be deemed to ‘be— : 

4£ the whole- decree or other document cis 
‘sought ‘to -be cancelled; the amount-or value 


> of the property for which- the- decree . was 
7 passed or other ‘document’ was executed; 


if a ‘part of the decree or other document 


-is sought to be cancelled; such: part: of the 


amount or value’ of the property. 

QH the decree or other document is sack 
that the liability under ‘it cannot:be split up 
and the ‘relief claimed relates: only, to a parti- 


cular’ item of property ‘belonging to the plain- 


tiff or to the plaintifi’s share i in ‘apy such pro- 
perty,.fee shall be computed on the, value of 
such property or share or on the amount of 
the decree, whichever is. less... ,. 
Explanation.—. A suit to set: aside.an award 


_ Shall be- deemed to be-a- suit. to set aside a 


decree within. the meaning .of. this section.” 
4; This Court has consistently taken the 

view: that where the: subject-matter of the de- 

cree or other document. sought to: be cam 


celled is movable or immovable property 


ether than money, court-fee is ‘to. be com- 
puted on. tbe market: value of. the- property. 
See A. Meerasayn~ v Meeran’ Pillai, (1964. 
Ker LT 895) and- Uma- Antherjanam v. 
‘Govindaru Namboodiripad, - (1966.° Ker LT 
3046). In the latter case this Court: said :— 

“When ‘the decree or other document is fer 


; property as distinguished from money it is the 
“The section- its self does: not. use, the ‘words 
“market value”, as in Ss- 25, 27 and S. 37 (1). | 


value: {which -in the absence: of any-indication 
tothe: contrary:.can mean. only market value) 
of. the: ‘property - -that counts, not the.value as 
shown in the ` decree. Òr: other: document. The 
Second ‘clause makes-this -elear : —. it.is im- 
possible to: misread: this . clause as: . the peti- 


` fioner would have. misread ihe . first clause 


and say-that the value referred to is not the 


“actual value of the -property ‘but the . value 
“shown ‘in ‘the. document. 


Likewise subas: 2) 
n the section.” =... 
Section 40 (1) “dene. with sanaaa on 


i of apes for. cancellation -of. a decree or 
` other document. 
 cancelléd may be one. for money or other 


The decree. sought to be 


property having. a money value, The ‘other 
document’ may, .as well” be, ‘one executed for 
money, €. g. a promissory’. note or for other 
property : having | money value. - ‘Other _pro- 
perty having money ‘value ini both the cases 
may, be movable property or. ‘immovable pro- 
perty., Where. the plaintiff, ‘seeks cancellation’ 


-of-a decree or ‘other document’ in order ‘to 


ged rid “of his: obligation ,, thereunder, ie. 
nader., the ‘decree. or +! ‘other ‘document’ as the 
ase may, be, on the plea that ‘he i is net. -anid/or 
_ Cannot, ee bound. ea he, decree, oF ‘other 
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of the subject. matter of the suit’. 
subject -matter of the suit is a decree or other 
document for meney;.obviously. the value. -of 
the subject matter of the ,suit is the -plaintff’s 
liability for money: under the decree. or ‘other. 


document’ which he .wants..to get. rid of by - 


the cancellation. of one or the. otber of the 
two kinds of documents, as the, case. may, be. 
And, where the subject: matter of the suit is 
not the whole of the decree cr-.‘other- docu- 
ment’? for money, but only part thereof, the 


value of the subject malter. of. the suit is only . 


that portion of the liability for money. there- 
under which he seeks to get rid of. - 


6. The decree sought’ to be-set aside’ or 
the ‘other document’ ‘required“to' be cancelled 
may not be for money but for other: property 
having money value, movable or immovable. 
In such cases the plaintiff seeks,.1o ‘get rid of 


his liability in respect of that. property under - 


the decree or. ‘other: document’, as.-the case 
may be. The-value of the. subject matter of 
the ‘suit here is the value of ‘the. property — 
not that mentioned in ‘the decree or ‘other 
document’ -but actual value thereof. or. in 
other words, the market value as -on-the date 
of suit.’ ‘Value’ in. this context means the 


just meney- -equivalent, er the worth ef the- 


property in terms of the curreney of the land, 
as on the date of suit; . Here again, where 
the decree or- ‘other document’: is sought” te 


be cancelled:as a whole, the subject matter of- 


the suit-is the whole of the -property: ccm- 
prised in the decree- or dealt. with’ in. -the 
‘other: document’ and ‘court-fee: is..to .be::paid 
on the market value: thereof. - 
the decree or ‘other document’ is impugned, 
the subject matter of the suit. will be the: pro- 


perty comprised in that. part «of. the decree . 


sought to be set aside or. dealt -with in that 
part of the ‘other document’ which the. plain- 
tiff seeks to cancel. -Then court-fee.is to -be 
reckoned on the market: value of the property 
comprised or dealt with in-the-impugned part 
of the decree ‘or: of the ‘other pales as 
fhe case may bes © |: ee eee 


"7. True, as contended for | on behalf ‘of ihe 
plaintiff-revision petitioner, S. °.40° ‘nowhere 
ases the’ expression ‘market’ value’. * Bot’ it is 
clear therefrom ‘that the legislative intent ‘js 
to levy court-fee’ on “the ‘just ` equivalent ` ia 
money of the ‘other property’ comprised in 
the decree or ‘portion thereof ‘sought. to ‘be -sét 
aside; or dealt with ‘in the’ ‘other -docuriien?? 


or part thereof sought to be cancelled! : The - 
section opens by” saying” that" “in. 'a ‘suit ‘for = 
cancellation. ‘of. a’ decree for money ‘or: ‘other. 
property” having a money” wile” (emphasis 


supplied) .‘ ‘fee shall be ‘epmputed on fhe Wale 
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under, he has .to: pay: ceurt-fees ‘on the, vakue. 
Where : the. - 


Ven K; C. Hari Menon ty aan, * 
‘o£ the subject matter.-ef,«ihe,. swt.. 


If -only. part of. 


“whole. 


--;.- Ker, 37 


“Money . 
vahye’. of a property .is, its: worth: in.terms of, . 


. the. curreney.'cf the land or in-other words, 


is. steh.. money-equivalent, thereof in .open 
market, and-not any amount less than that 
as. where it.is undervalued or more than. that 
as where it.is overvalued at a fancy-price. It 
cannot: be that when, what is sought to be 
cancelled is .qa decree. or part thereof for ‘other . 


.- property’, i.e. property ether than money, the 


value. of such property for computation of. 
court-fees is its ‘money-value’,. and when, , 
what is sought to. Þe cancelled is a. document 
or .part thereof in..rèspect of ‘other. pro- 
perty’, the value of such property -for such 
computation ,is not its ‘money-value’. Value 
of the subject, matter, namely, value of . the 
‘other property’ in ~-both cases is its, money: 
value. es 

8. The object of the second.and the third 
paras in sub-section, (1) of S. 40 is not to in- . 
troduce: any fiction but to provide for two 
situations, namely, (i) where the decree. or 


the document. as a whole is sought to be can- 


celled and (ii) where only part thereof is 
sought to be cancelled. In the first situation, 
the value of the subject matter is the amount - 
fer which the decree was passed or the docu- 

nent was executed; er the value of the pro- 
perty concerning which the decree was passed 


- or the document was executed. In the second 


elass, of eases, the value of the subject matter - 
ef. the suit is ‘such part of the amount for 
which. the decree was passed: or the document 
was executed, in respect -of ‘which part, the 


decree. or the document is sought to be can- 
celled; or the value of such part of the pro- 


perty concerning which ihe, decree was passed 
or ihe document Was executed, in respect as 
which part,. the decree - or athe document ` 


. sought to be cancelled. 


-$ lt is.argued that under the. second para. PE 
the: value .of the subject-matter of the suit is - 
‘the.. amount or.‘ value. of the property: for 
which .. ~.. other document was executed’. 
Tie: argument is tbat ‘tbe amount or value 

; i: for which... .... ... ther document 
was eee is that - ‘amount mentioned in 
the deeument. The learned counsel for the 
revision. pelilioner relied on  Andalammal v. ` 


' Kanpiah,. (AIR Pe Mad a in support of 
_ this position. ..... 


: 10. - Section 40 a thas ‘to’ be ‘read ‘as a 
‘So. read: (A) ‘when the suit is for 


cancellation ‘of a-decree or other document 


for ‘money, then -the value of the subject- 


matier of the suit wit be :— A) the whole 


‘amoiint’ fot whieh "the decree’ was passed or. 


ihe document. was executed; jf what is sought. 
_ f0,® be. cancelled is the whole of the decrée or: « 
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the whole of the document; and (ii) such part 
of the amount for which the decree was pass- 


ed or the document was executed, if only 
part of the decree or part of the document 
fg sought to be cancelled; (B) when the suit 
is for cancellation of a decree or other docu- 
ment for a property having money-value, then, 
the value of the subject-matter of the suit 
will be:— (i) if the whole of the decree or 
the document is sought to be cancelled — 
the value of the property covered by the de- 


cree or the document; and (ii) if only part 
of the decree or of the document is to be 
cancelled; value of such part of the property 
in respect of which the decree was passed 
or the document was executed and to which 
extent such decree or such document is to 
be cancelled. We are not impressed with 
the submission that there is a distinction be- 
tween the expressions ‘the value of the pro- 
perty for which the decree was passed or 
other document was executed’ and ‘the value 
of the property in respect of which the 
decree was passed or other document was 
executed’ for the purpose of computation of 
court-fees. The scheme of S. 40 is to make 
court-fees leviable on the sum of money of 
-Jportion thereof, when what the plaintiff seeks 
is to get rid of his obligation and liability 
therefor or part thereof under a decree pass- 
ed or a document executed by cancellation 
thereof, and on the money-equivalent of 
the property or portion thereof, when what 
he seeks to get rid of is his obligation and 
liability in relation to that property or por- 
tion thereof under a decree passed or a 
document executed in respect of it by can- 
cellation thereof. 

11. Sub-section (2) provides as to how 
court-fee is to be computed. if the decree or 
other document is such that the liability 
thereunder is not capable of being split up 
but the relief claimed is in respect of only 
a particular item of property or to a share 
in any such property. This sub-section says 
that in such cases fee shall be computed on 
the value of such property or share or on the 
amount of the decree whichever is less. 
There is nothing in this sub-section which 
militates against the construction we have 
placed on sub-section: (1) of S. 40 or which 
supports the contention advanced on behalf 
of the Civil Revision Petitioner. 

12. We are therefore of the view that it 
is not possible to read ‘value of the property 
for which the document was executed’ in 
S. 40 as value stated in the document. That 
expression means market value of the pro- 
perty which has been dealt with under the 
impugned document. 
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In the result, this Civil Revision Petition 
fails and is dismissed. No order as to costs. 
Petition dismissed. 
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M. N. Paul, Petitioner v. State of Kerala 
and others, Respondents, f 


C. R. P. No. 2590 of 1979 F, Dj- 
1981. > 


Kerala Land Reforms Act (1 of 1964), 
Ss. 72-B, 102 — Purchase of landlord’s right 
— Proceedings for issue of certificate — 
Land Tribunal is competent to decide rival 
claims — So also Appellate Authority is 
competent — One party obtaining certificate 
during pendency of appeal — Appellate 
Authority can direct Land Tribunal to ignore 
such certificate. (Evidence Act (1872), Sec- 
tion 43). 

It cannot be said that in a proceeding 
where there are rival claims for the issue of 
a purchase certificate that question cannot 
be determined by the Land Tribunal. The 
Land Tribunal can issue a purchase certifi- 
cate only to a cultivating tenant. If there 
are rival claims to that this question will 
have necessarily to be gone into by the Land 
Tribunal. (Para 3) 

Where the Land Tribunal found that an 
Association is entitled to purchase certificate 
and refused the claim of the petitioner on 
ground that he was a servant of the Asso- 
ciation, the Appellate Authority is. also com- 
petent to decide the question as to who was 
entitled to purchase certificate. When during 
pendency of appeal, a certificate was granted 
by the Land Tribunal to the petitioner, no 
doubt, the Appellate Authority could not go 
into its correctness and could not cancel the 
certificate but having found that the latter 
proceeding is invalid and has no legal effect, 
to straighten the record and avoid a future 
confusion the Appellate Authority could di- 
rect the Land Tribunal to correct its record. 
When a proceeding of a Tribunal or a Court 
is relied on by one party in support of his 
claim, it is open to the opposite party to 
show that that proceeding is not either of a 
competent Tribunal or a Court or that it 


1-9- 


was obtained by fraud or collusion. 1981 
Ker LT 639, Explained. (Paras 5, 6) 
Cases Referred: Chronological Paras 
1981 Ker LT 639: 1980 Ker LN 642 1,3 


K. Rama Kumar and B. Satheesh Chan- 
dran, for Petitioner; Govt, Pleader and 
P. Gopalakrishnan Nair, for Respondents. 
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VISWANATHA IYER, J.:— One of us 
sitting single when hearing the Civil Revision 
Petition felt that a clarification is called for 
of an earlier decision of us reported as 
Kechu Lakshmi v. Velayudhan (1980 Ker 
LN 642). That is why this revision petition 
is referred to a Division Bench. The facts 
necessary to understand the dispute between 
the parties are the followings: 


2. The second respondent by name Indian 
Evangelical Lutheran Church Trust Associa- 
tion represented by its Manager filed an ap- 
plication before the Land ‘Tribunal under 
Section 72-B of the Kerala Land Reforms 
Act for purchase of the Jandlord’s right. 
That application was properly notified and 
the revision petitioner was also given indivi- 
dual notice and he had filed an objection to 
it, but did not substantiate the same. The 
Land Tribunal after enquiry found that the 
applicant is a cultivating tenant entitled to 
purchase and therefore directed the issue of 
the purchase certificate to the Association. 
Long after the period of limitation to file 
the appeal was over the revision petitioner 
filed an appeal and applied to excuse delay 
stating that he knew about the order of the 
Land Tribunal only three or four days be- 
fore the filing of the appeal. Anyhow the 
delay was excused and the Appellate Auth- 
prity considered the evidence already on re- 
cord and also the fresh evidence let in by 
both the parties to prove their respective 
claims for getting the purchase certificate. 
Pending the appeal, under a suo motu pro- 
ceeding initiated by the Land Tribunal an 
order was passed to issue a purchase certifi- 
cate to the revision petitioner. This order of 
the Land Tribunal was passed without notice 
to the Trust Association and overlooking 
he order passed earlier by the Land Tribu- 
nal to issue the purchase certificate to the 
applicant. This order was relied on by the 
appellant to press his claim before the Ap- 
pellate Authority. The Appellate Authority 
eld that the appellant was only an employee 
3f the Association and the real tenant is the 
Association itself. So the appeal was dis- 
nissed. It is against that this revision peti- 
on has been filed. 


3. On the evidence considered by the 
Appellate Authority there is no scope for 
wriving at a conclusion different from that 
Xf the Appellate Authority. It is clearly 
tablished that the revision petitioner is only 
in employee of the Association and the 
cultivating tenant is the Association. But 
he argument of the revision petitioner’s 
counsel is that it was not competent for the 
Appellate Authority to go into the rival 
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claims put forward by the petitioners and 
the Association and in support of that argu- 
ment, reference was made to our decision in 
Kochu Lakshmi v. Velayudhan (1980 Ker 
LN 642). The passage from that decision 
relied on in support of the argument finds a 
piace in para 9 of our decision. That reads 
as follows :— 


“Disputes inter se among cultivating tenants 
is not a matter for determination of the 
Land Tribunal in an enquiry regarding the 
vesting of rights of the landlord and the 
intermediaries in the cultivating tenant by 
the issue of a purchase certificate to him.” 
It is wrong to refer to that passage out of 
its context and then rely on it in support of 
the revision petitioner’s argument. In that 
case on the death of a tenant his eldest son 
was in possession of the leasehold. Besides 
him the deceased had other heirs. Without 
making them parties this eldest son applied 
for the issue of a purchase certificate and 
obtained the same. Subsequently that pro- 
perty was acquired under the Land Acquisi- 
tion Act. The eldest son claimed exclusive 
right to the compensation amount and relied 
on §. 72-K (2) of the Act which reads as 
follows :— 

“72-K. Issue of certificate of purchase — 

(1) xx XX XX XX 

(2) The certificate of purchase issued under 
sub-section (1) shall be conclusive proof of 
the assignment to the tenant of the right, 
title and interest of the land owner and the 
intermediaries, if any, from the holding or 
portion thereof to which the assignment re- 
lates.” 

It was in considering that contention the 
nature of the enquiry contemplated under 
Section 72-B and the related provisions were 
considered and the observation quoted above 
was also made. If the tenancy devolves on 
more than one person and one of the co- 
heirs applies for the issue of a purchase cer- 
tificate without disclosing the existence of 
the rights of other co-heirs it is not neces- 
sary to determine the quantum of his share 
in the tenancy because even if he purchased 
all the rights of the landlord it will enure 
to the benefit of the other co-tenants under 
the principle of quasi trust. That was why 
it was stated that for the issue of the pur- 
chase certificate the inter se rights of the 
co-tenants need not be gone into to divest 
the right of the landlord and the intermedi- 
aries. How far the benefit of such purchase 
will devolve on the other co-heirs is not a 
matter to be gone into by the Land Tribunal. 
It was in that context the above observation 
was made. It was not our view at all that 


_ ` ftenant 
': [question will have. aa to. be gone - 


| -40 Kar, = SANG See 
“i a proceeding -whete hère are: rival clatms 
jier> the issué- of-a purchase- certificate - that: 
question ‘cannot be -determined--by- the- Land 
- |'Fribunal. -.The -Land: Tribunal : can. : issue a 
 ipurchase: certificate:. only „to _a. cultivating 


toe into by: the. Fang Pees Bee a La RT 
; 4, In this case the revision . petitioner’ S 
‘claim is.that he is a cultivating. tenant. That 
“is opposed by the Association. . -The - Land 
‘Tribunal has found that’ the , Association is 
entitied to the certificate and when an appeal 
- is filed by ‘the petitioner . objecting ‘to .the. 
decision of the Land. Tribunal, the Appellate 
- Authorify has necessarily to -go ` into aad 
: decide the question. i jo % 


By: “The - ‘revision ` petitioner’s zoid next 
argued that ‘his’ client has-been issued:a pur- 
chase certificate, no. doubt,:. 
before ` the Appellate ‘Authority and it .is not- 
open to the Appellate Authority to go. into 


its correctness: ‘and full effect: should -have . 
Been ` given to the’ certificate. and anybody . 


_ aggrieved by it should have: been. referred to 
other proceedings - to © challenge the . same. 


This contention is also without ` any: . force: `, 


. When a proceeding of a, Tribunal or a Court 
is rélied on by -one “party. in support: of ‘his 
claim, it. is open to, ‘the. opposite party _ to 
show: ‘that. ‘that proceeding. is not’ either ae $ 
competent. Tribunal or a’ Court, or that” 

was obtained by. fraud or. ‘collusion. : a 
tion 44 of the Evidence Act fully supports it. 
That was what was. done by the second, re- 


erty” 


on .the. purchase- certific ate in ‘his name, ~The 


second . respondent ‘has succeeded in showing 
, that the. revision petitioner ş claim | is, un- 
sustainable and that he. has managed ‘to get 
the certificate in a, suo | motu proceeding 
without. notice to the respondent, it follows 
that the revision petitioner _ cannot rely’ on 
. the certificate -said to ‘have been obtained by 
. bim. from, the Land. Tribunal in a suo motu 
l proceeding. a ated 4 


:; 6 It is true to say that it ‘is ae open’ to 
` fthe Appellate Authority to direct the Land 
.{Tribuhal to cancel“the purchase certificate 
issued’ in another ‘independent proceedinig. 
But having found that the latter proceeding is 


invalid and has io legal ‘effect, to straighten: 


the ‘record atid avoid ‘a’ futitre - confusion 
the Appellate | Authority ‘has: only alerted‘ the 


Land’ Tribunal ‘to correct its record by the ` 


_ observation’ in ' the ‘concluding: paragraph“ of 
its’ decision. In that view we do’ not think 

l any: interference is called for ia that direction 

- of the Appéllate Authority. na 


. Mathew: Mathat-v; -State.. 


-If there -are. rival; claims to that this . 


Mee es ULL: BHAT, J. 


“pending : appeal ; 


ALE: R, 


vsin the result the Civil - Revision . Petition 
A Ait. is dismissed. with- costs. . Pog i 
Petition.. demise 


“r 
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Mathew Mathai, * State of 
‘Kerala, Respondent.’ 


. C. R: Ps, Nos. 1206 and 1965 of 1979, Dl- 


Petitioner - veo 


i 8-6-198E: ` 


(A) Kerala Land Raos Act a of 1964), 
S. .85 (5) and (8) — Claim for tenancy — En. 
quiry under S. 85. (8) — Scope of enquiry, 
limited — Taluk Land Board can decide 
whether claimant is an interested person in 
property and whether he was prevented by 
sufficient reasons from appearing earlier. be- 


fore Board — It cannot decide the question 


of senangy during such inquiry. 
(Para 3) 
®© Kerala Land Reforms Act ‘Gd of 1964, 
S. 85 5j. (8) Declaration of surplus: 


* 
i—i 


‘land — Order passed under §, 85 (5) — Sef 


aside under S: 85 (8) — Matter raised and 
decided earlier cannot be-raised again in re 
vision. (Civil P.C. (5 of 1908), S. 115). 
_ When . the ‘ceiling: oder ‘is set aside undes 
S. 85 (8) it does net follow that all the con- 


a which: the declarant-had -raised ear- 


lier-. and ‘which -weré decided. by. thé Taluk 
Land Board or -the Revisional’ Authority are 
ọnce again’ open before thè, Taluk Land 
Board for fresh adjudication. ` 
(Para 8) 

It cannot be that whenever ` a ‘claimant with 
a prima facie case ‘approaches the Land 
Board and satisfies the conditions prescribed 
in Cl. (8) of S. 85. of. the Act, thé entire 
matter affecting ‘the declarant, his ceiling os 
exemptions etc., will have to be decided 
again or that the declarant must be permit- 
„ted to put forward contentions unrelated to 
“the claim put forward by the claimant. It 
cannot be the intention behind Cl. (8) to re- 
open all these settled matters merely because 
a claimant comes forward with reference to 
‘a small. portion | of the land and - makes out 
a prima facie case for further i enea ee 
In order to give relief to the claimant ` 
‘deny him relief and in order to decide the 
extent of land to be surrendered by. the de 
clarant, what is needed is only to decide the 
claim put forwatd by the claimant: It is 
wholly” unnecessary to give a decision on all 
those giiestions which the declarant had un- 
successfully raised - Oh the prior occasion. 
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- . Mathew: Mathiaiv.:State ` 


-Ker. Al 


- Such :cannaot-.be-and-is not- the .scope oi the = Thè. G: R.B is: filed- because, the Taluk Land 


fresh nony goder CI.. 8. of. Ae oe 


Uae (Pata 8). s his: ~ |. 
R, 18 :: 


©) Civil P.. c. 6 of 1908), ©. 18, 
— Local inspection, — Decision. based. en- 
tirely on: materials and‘ impressions gathered 
by the .authority on local: inspection —-: Not . 
proper... (Kerala anes Reforms AW, : of 
. 1964), S. -85 (8)}).. 

-The Taluk Land: Board as - a aoe or the 
majority are ot legally’ entitled to. “hold. a 
local inspection’ for the . purpose of ‘collecting 
evidence or other. material or to arrive at a 
, subjective satisfaction ‘in regard” to the” dis- . 
pute in the case‘on the basis ‘of local inspec- 
tion. The majority: decision in ceiling: ’-case 
based entirely’ on’ the materials'-and ` imprés- — 
‘sions gathered ‘by such authority’ on - “such a’ 
local ‘inspection is unwarranted by the- law. 
1975 Ker ET 628; Rets von- ~ (Para: 6) ` 


Cases Referred’: ‘Chidnological ” , Paras 


1975 Ker LT 628" 0 S0 LINS 
1974 Ker LT 496 T 2 e 
. K. V. ‘Sadananda. Přabhu, Te) Petitioner; 


í 


Govt, Pleader, for Respondent., a iig 


. ORDER: 
land. held. by the declarant Mathew Mathai, ` 
the. petitioner in C. R. P. No.. 1206 of 1979 . 
- and- the second Tespondent | in C. RP. 1965 - 
. of .1979, the’ Taluk. Land.. Board „originally ` 
determined the ‘excess ‘land - belonging . to 
him ‘and dirécted. him to surrender 8.32 acres 
_ of land as excess. land.. The declarant. chal- 
lenged , the. order ‘before’ this Court in C. RP. 
Ño. 76 of. 1976, : - but. -the ‘revision Was, dis- 
missed on 4-10-1976. Thereafter ‘Avira Itha-’ 
piri, the .claimant,; who:is the second respon- 
dent in.C. R., P. 1965 ‘of -1979 moved ant ap- 
plication under s 85 (8) ‘of Act, 1 OFS "1964 
conténding that ‘he is a tenant under the de- 
` clarant in regard to 3.80 acres of, ‘and. The 
Taluk Land Board went into: “the “claim ‘and: 





rejected his claim ` ‘on. 1835- 1977. ‘This * order 
was set aside in `C. Ri P. ` 1488. of "AOTT 
This Court rethanded the © proceedings -’ ‘for . 


fresh disposal. “T. hereafter’ the. Land” Board 
again went“ into the claim’ and - “Upheld ' 
tenancy. pleaded by ‘him | “by” a. “majority” „oË 
4:1, the Chairman alone dissenting. This 
` order accepting , the tenancy set ‘up by the 
claimant ‘is. challenged . “by. the Siite. in 
€. R. P. 1965 of. 1979.: The : declarant ‘has `. 
filed C..R. P.. 1206 ‘of 1979 contending ‘that - 
when once, the earlier, order under S, te © 


Ba oret 


ward by cred on merits, even lose” “conten- 


‘In proceedings: relating tò: the ` 


OF this Court, 


- -Board. didnot, .g0.. into; these - aaa ot 


Maen de ws `, et ntis het ot al een . Tant 


aR ‘The claimant who was :' not interested 
“in: the other - disputes’ in ‘the ‘case’ and other 
land : ‘belonging. tothe declarant put forward 
‘only a claim ‘to-an extent: of 3.82- acres as 
tenant under: the ‘déclarant.:: On- the’ first 
‘occasion the Taluk Land Board came toa 
definite’: finding : that the tenancy set up is 
‘mot true.:. Afterwards, the Taluk Land Board 
by:a majority: came ‘to a definite decision that 
‘the tenancy set-up-is' true: “The earlier find- 
‘ing-that thetenlancy set up: is false was set 
aside by- this Court in: the background of the 
scope .of thè enquiry under ~S. 85 (8) of ‘the 
“Act ‘as: explained in: the: orak of this Court. 
I quoter © > " 


The Taluk - Land Board has proceeded on 
the -basis .that the. applicants have not estab- 
- lished their: tenancies. Under S..85 (8), alll 
that they need show. is’ that they are persons 
interested in. tke.land: .to: be- surrendered, 
and had- sufficient cause for non-appearance 
before ‘the Taluk. Land Board earlier. ` The 
“approach ‘of the Taluk- Land Board is there- 
fore: erroneous.. and the order has to be set 
aside. if do 50.” D was 05 


ee The: ‘parties are bound by ‘the. decision 
‘This means that the Taluk 
’ Land’: Board” his.’ to" ‘proceed | on the basis 
that’ the: scope, of enquiry under S. 85 (8) is 
_ very jimited. ‘Hamely, to find whether the 
claimant’ is an. inferested ‘person. in the pro- 
‘perty “and. he’ was: prevented: by’ sufficient rea- 
son: ‘from. ‘appearing earlier before the Taluk 
` Land Board: Tn” other. words, when «a 
‘Claimant sets’ ‘up a tenancy, the Taluk Land 
"Board initially is not called upon “to adja- 
“dicate on “the question whether the tenancy 
“set up is true or not. What it is called upon 
to, decide is the limited | question whether on 


“Et. can ‘be ‘held a ‘the claimant is a person 
“interésted’. in ‘the property. In spite ‘of this 
Specific. observation made by this Court ear- 
lief, it is unfortunate that the Taluk ‘Land 
Board did not limit itself, to a. consideration 
- of this. Jimited. „question; - .on the: other hand, 
the. Taluk Land. . Board. -proceeded further 
and came to...a. definite.. finding that- the 
tenancy . ‘set up, is true. . If such a finding is 
- areiyed in, the enquiry under S . 85 .(8) of the 
Act, one fails. to, see what more remains to 
be: decided. in.-so, far. as, the. claim. ig concern- 
ed -in proceedings under S, 85 (5) of the. Act, 
‘which is. after all the next step, after an’ order 
is passed. under, S.. 85 (8) of the Act. : That - 


tions which -had been: Tejected , earlier’ by- ‘the ` _ is. why, ‘i Lappears | to. me, M: P.. ‘Menon, „d: 


Taluk Land Board’ and::also, by’. :this, , Court.. 


in the-earlier C: R; Pez; directed - „the Taluk 
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Land Board to go only into the limited ques- 
tion referred to above. I therefore find that 
the Taluk Land Board has exceeded the di- 
rection given in the earlier order in coming 
to a conclusion that the tenancy set up is 
true, 

4. However, in the light of the protract- 
ed history of this litigation I do not want to 
remand the case for a fresh enquiry under 
Section 85 (8) of the Act. The learned 
Govt. Pleader has vehemently contended 
that the tenancy set up is not true and the 
documents produced are either collusive or 
fraudulent. To hear this submission and to 
decide on that would amount to committing 
the same mistake which the Taluk Land 
Board did. It is sufficient for me at present 
to notice that the claimant has produced an 
unregistered lease deed and order of the Land 
Tribunal in suo motu proceedings granting 
him a certificate. Whether these documents 
are sufficient, in the ultimate analysis, to 
make the Land Board accept the lease and 
therefore to exclude this property from the 
account of the declarant in ceiling proceed- 
ings is a matter which it is unnecessary for 
me to decide. It is sufficient for me to hold 
that these documents prima facie show that 
the claimant has come before the Land 
Board claiming some interest in the property. 
It is not as if his claim is not supported by 
any material at all. There is some material 
in support of his claim. Whether that mate- 
rial is sufficient to uphold the tenancy is, as 
held in the earlier C. R. P. to be decided 
only later. On the material before, the con- 
clusion that the claimant is a person having 
zome interest in the property and he was 
prevented by sufficient reason from appear- 
ing before the Land Board is inescapable. 
For this reason the order of the Taluk Land 
Board has to stand. I make it clear that in 
subsequent- proceedings under S. 85 (5) of 
the Act it will be the duty of the Land 
Board to go into the question of tenancy in 
a proper manner and come to a decision 
either way as to whether the tenancy is to 
be accepted or not and further decide whe- 
ther that piece of land has to be included or 
excluded from the account of the declarant 
for the purpose of finding whether he is in 
possession of excess land etc, 

5. In passing it is necessary to advert to 
one feature of the order of the Taluk Land 
Board. The Chairman of the Board has 
taken a view against the claim. The other 
four members took a view in favour of the 
claim. It appears the four members of the 
Board held a local inspection and prepared 
a report where they came to an opinion in 
favour of the claim. The finding of the 
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majority of the Land Board is based on that 
report. A reading of the report shows that 
it reflects some sort of subjective satisfaction 
on the part of the four members of the 
Board. It is therefore clear that the majo- 
rity finding is based on such satisfaction. 
In more than one decision this Court has 
made it clear that a decision of a judicial op 
quasi-judicial Tribunal should not be passed 
merely on the basis of the local inspection 
report or notes. It is true that in another 
decision, one of the learned Judges of this 
Court attempted a distinction, that is, in 
Amina v. Land Tribunal, Badagara (1974 
Ker LT 496) but this decision itself came up 
for consideration before a Division Bench of 
this Court in Cheekutty v. Land Tribunal 
(1975 Ker LT 628) and the Division Bench 
was not prepared to accept the departure 
which the earlier decision sought to make. 
The position so far as this Court is concern- 
ed is therefore clear. The Land Board in 
the light of R. 137 of the Tenancy Rules is 
entitled to hold local inspection; however, 
the purpose of local inspection is not to col- 
lect evidence or other material or to arrive 
at a subjective satisfaction in regard to the 
matters in dispute in the case. The purpose 
is only to make the Board understand and 
appreciate the contentions of the parties in 
a better manner. For this limited purpose 
a local inspection is permitted. It is also 
needless to state that whenever the Land 
Board holds the local inspection, though the 
rule does not specifically state so, the Land 
Board is expected to prepare a local inspec- 
tion note so that the parties may know all 
the circumstances which may guide the Land 
Board in appreciating the evidence or under- 
standing the disputes. The Taluk Board as 
a whole or the majority are not legally en- 
titled to hold a local inspection for the pur- 
pose of collecting evidence or other material 
or to arrive at a subjective satisfaction in 
regard to the dispute in the case on the basis 
of local inspection. The majority decision 
in this case is based entirely on the mate- 
rials and impressions gathered by them on 
such a local inspection. That is certainly 
not warranted by law and contrary to what 
this Court has repeatedly laid down. 

6. The learned counsel for the declarant 
contends that since under S. 85 (8) of the 
Act, this Court is confirming the decision of 
the Land Board setting aside the earlier 
final order in the ceiling case, the declarant 
must be given an opportunity to urge any 
contention which he may choose before the 
Land Board and the Land Board may be 
directed to decide all those contentions on 
merits. ‘This submission is seriously counter 
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ed by the learned Government Pleader on 
the ground that the Land Board had already 
decided all his contentions and that order 
has been confirmed by this Court on merits 
in C. R. P. 76 of 1976. 


7. Section 85 (8) of Act 1 of 1964 states 
that where the claimant satisfies the Taluk 
Land Board in regard to two ingredients 
namely that he is a person interested and 
that he is prevented by sufficient cause from 
appearing earlier, the ceiling order has to be 
set aside and thereafter the Taluk Land 
Board has to proceed under sub-section (5) 
or sub-section (7), as the case may be. In 
the present case, since a declaration has 
been given, the procedure adopted has to be 
under sub-section (5). Sub-section (5) states 
that on receipt of a statement in a proper 
way the Land Board shall cause the parti- 
culars mentioned in the statement to be veri- 
fied, ascertain whether the declarant owns 
or holds any other land and by order deter- 
mine the extent and identity of the land to 
be surrendered. That determination has to 
be reflected in the draft statement which the 
Taluk Land Board is obliged to prepare. 
The enquiry and verification are dealt with 
in Rr. 9 and 9A of the Kerala Land Re- 
forms (Ceiling) Rules. That the determina- 
tion is to be reflected in the draft statement 
is clear from Rule 10 of these Rules, The 
draft statement has to be published under 
Rule 11 and has to be served on the inter- 
ested persons under R. 12. Once interested 
persons appear and file objections, the ob- 
jections will have to be considered as con- 
templated in the second proviso to Sec. 85, 
Cl. (6) of Act 1 of 1964. The enquiry before 
passing a final order is dealt with in R. 13 
of the above Rules. ` 


8. It is argued that since S. 85 (8) of the 
Act states that the ceiling order bas to be 
set aside and the Board has to proceed 
under sub-section (5) or (7) as the case may 
be, in a case like this, it is the duty of the 
Taluk Land Board to go through all the 
steps contemplated in sub-section (5) and 
the relevant rules. This will mean that the 
Land Board may have to proceed de novo 
by causing the particulars mentioned in the 
statement of the declarant to be verified 
and ascertain whether he owns or holds any 
other land and of course, pass a preliminary 
order for issuing a draft statement. In the 
large majority of cases, all these would not 
only be unnecessary but also pointless. In 
a case where the claimant is concerned with 
a small portion of the land either by way 
of a rival title or by way of claim of tenancy 
and where at his instance, under S. 85 (8) 
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of the Act the ceiling order is set aside, 
does it mean that the Land Board should 


once again get the property measured, get 
the particulars verified even in regard to 
those matters over which the claimant has 
no sort of a claim? I do not think that 
this question could be answered in the affir- 
mative looking at Cis. (8), (5) and (7) of 
Section 85 of the Act. Reading these provi- 
sions together, it is clear that when the ceil- 
ing order is set aside under Cl. (8) it does 
not follow that all the contentions which the 
declarant had raised earlier and which were 
decided by the Taluk Land Board or the 
revisional authority are once again open be- 
fore the Taluk Land Board for fresh adjudi- 
cation. These are matters which the decla- 
rant would have raised already and the Taluk 
Land Board and the revising authority would 
have decided already. It cannot be the in- 
tention behind Cl. (8) to reopen all these 
settled matters merely because a claimant 
comes forward with reference to a small por- 
tion of the land and makes out a prima 
facie case for further investigation. In order 
to give relief to the claimant or deny him 
relief and in order to decide the extent of 
land to be surrendered by the declarant, 
what is needed is only to decide the claim 
put forward by the claimant. It is wholly 
unnecessary to give a decision on all those 
questions which the declarant had unsuccess- 
fully raised on the prior occasion. Such! 
cannot be and is not the scope of the fresh 
enquiry under Cl. (8) of S. 85. This conclu- 
sion cannot in any way be affected by R. 15 
of the Ceiling Rules adverted to by the 
Jearned counsel. To accept any other view 
would be to postpone finality in regard to 
settled matters indefinitely and to an un- 
reasonable extent. It is always possible that 
after a claim is adjudicated, another claimant 
would come forward with his claim and 
after his claim is adjudicated, yet another 
may move the Land Board under S. 85 (8). 
It cannot be that whenever a claimant with 
a prima facie case approaches the Land 
Board and satisfies the conditions prescribed 
in Cl. (8) of S. 85 of the Act, the entire 
matter affecting the declarant, his ceiling or 
exemptions ete., will have to be decided again 
or that the declarant must be permitted to 
put forward contentions unrelated to the 
claim put forward by the claimant. When 
an order is set aside under S. 85 (8), the 
conclusions arrived at by the Board earlier 
on other questions raised by the declarant 
are not wiped out. They continue to hold 
good. The provision of “setting aside the 
order”? must be read down and limited by 
the scope of adjudication contemplated by 
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Sec. 85 (8). Reopening ‘envisaged ‘is“only to - 
the extent of deciding the' claim’ pot forward 
by the claimant under S. 85 (8) and torthe - 


extent such decision may have‘a bearing on 
ceiling area ef the declarant and whether ‘he 


has excess lańd and the excess land, ‘if. any.’ 


and identity of such land: -` Theréfore the 


declarant cannot be alowed. to a get : 


ted disputes. 


9. So far. as the contentions of the decla- 
rant are concerned, they were , decided by. 


fhe Taluk Land Board: and also. by ibis 
Court in earlier revision. The main ¢onten- 
tions urged before me.-by the learned coun- 
gel relates to four and‘cdd: acres of- land 
which he claiins. is rubber plantation entitl- 
ed to exemption. ‘This has been considered 
by the Board and by this Court already and 
his contention has not been atcepted.:’ To 
give him any other opportunity to reagitale 
the same contention would be to protract 
and delay the proceedings ‘and such a course 
is not contemplated -by a combined réading 
of relevant clause of S.` 85. I therefore 
hold that in the proceedings to be taken. by 
the Taluk Land Board “under S. 85 (5) of the 
Act, . though noticé cértainly must be issued 













ot be deciding any questions ‘other than the 
acceptability or otherwise’ of the claim put 


land. In regard.to the other ‘matters | the 
Taluk Land Board would proceed “on the 
artived at 


data collected and ‘conclusions ` 
already by it. 


'10.° In’ the result the: finding of the fer 


Board tbat the tenancy. set up by-the claim- 
“ant js true is set aside. However, the order 
of the Land Board under ‘S. 85 (8)- of the 
Act setting aside the prior ceiling , order. is 


confirmed. -The Land Beard will take fur- - 
_ petitioner. - 
plaintiff's litle . and . . possession . and. also for 


ther proceedings in. accordance with law and 
io the light of .the observations’ made ‘above. 
C: R. P.°1206 ‘ef-1979 is ‘dismissed; . C: R. P. 
1965 of- 1979. is ipon of as stated above. 

Order accordingly. 
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`. Aleyamma, . Petitioner y. Idicùla, “Respon- 
dent. ` 


-C R. P. No. 3333 of 1980-F; DJ- 1 15-4-1981. 
Civil P. €. 6 of 1908), Q.. 39, R. 1; S. 35-Å . 
— Application : ‘for temporary. injanction —, 
Dismissal of —. No objection . of defendant . 


| that claim is false or vexatious —. Award: c of 


compensatory | costs - i . Invalid. | wa o 
| FY/EVI@BSINATILGO. i 


~ -Aleyamma v. Idicnla. è °° 75 tis 


to ihe declarant, the Taluk Land ` Board- Wii *- 


forward by the claimant to 3. 80 acres of 


~ property . since Jast thirty - -years.. 
dant obtained. ‘a. deeree- in GQ, S. No.. . 380 of 


Gs A.1L.Re 


= Where the plaintiff filed-a. suit for. declara--. 
tion -of -his title and’ possession. and-for an 
injunction ‘restraining .the -defendant . from . 
taking possession of the ‘suit . property, but 
failed ‘to: prove his:-prima facie case,. it was 
inappropriate for the Court..to grant compen- . 
satory costs in favour of.the defendant, when- 
there was no objection: of the defendant that 
claim for injunction was false or. vexatious 
to’ the BDOWIECEE: of the: Planni ‘Case law 
discussed. i (Paras: 5,, 7) 


‘In an application for’ kapardi ‘injunction 
the Court is concerned only’ with ‘a prima 
facie ‘case and is not expected. to enter any 
definite finding as to the plaintiffs title and 
possession of the suit property. At the: stage 
when the Court’ is considering only a-prima 


‘facie case, it is most inappropriate. to -order 


the ` plaintiff to pay compensatory costs to 


- the defendant on‘ the ground that: the Pee: 


tiff’s case iS frivolous’ and vexatious. ' 
l (Paras 4, D 
Section 35-A is not a penal provision to 
puhish the: person directed to pay: compensa- 
tory costs, it is by way of recompense to the 
successful party that the. Court is empowered 
to order compensatory costs to be paid to 


‘him. But at.the stage when an application 
’ for: temporary injunction is‘filed, there.is no 


question of any compensation. to. be paid to 


the defendant: (Para ` 5) 
‘Cases _ Referred: Chronological '` Paras 
1978 Ker LT. 407. oe oe CE 
` AYR 1967 Mys'65 ` P 
AIR 1966 “Andh Pra 179 OT 
' AIR 1951, Mad GS a ee ee 
` ILR (1949) All 135 i a, ae en 
AIR, 1943 Mad 286" ae ee 


Awa EA AA os 


. M.. Ĉ. John, for Petitioner; Ki G ‘John, 
for. Respondent, A 
ORDER :— The. plaintiff. is, “ike ‘ievision- ` 


. The suit is for declaration. of. the 


an: injunction restraining - the. defendant from. 
taking possession of. the. suit “property | in ex- _ 
ecution: of the decree `in .O. .S. No. 380 of | 


. 1123 of the- Munsiff's Court, ` Thirnvalla. 


-2, The revision: arises out.of I. A. . No. 
1751 of 1980-filed. by the plaintiff. for a tem- 
porary. injunction restraining the ‘defendant — 
from taking possession of the suit, „property in 


‘execution. of the. decree in O, ‘S. No. .380 of 


1123- pending. disposal of- the. suit. 1 ‘According 
to: the plaintiff, the suit property was. settled - 
and-given: to her in’ consideration, .of | her 
Sthreedhanam received . by her . father-in-law, 
Geevarghese, and. she. is. in possession. of - the 
Lhe, defen- 


- 1123; for- possession - of: 14 cents, A, jang. in. 
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Sy. No. 178/12A of-Kadapra Village. During“ - 
the peridency cf the suit, the plaintiffs father- 
in-law died' and her: husband: was impleaded = 
as a supplemental defendant in the suit. . ‘The 
suit was decreed and-in .execution cf-the de- - 
cree the defendant was attempting -to + take 
possession of ibe property in the present suit, 
which is different: from the decree-schedule 
properly in O. S- No. 380 of 1123.. The. de- 
fendant has no right to take possession of the 
. suit property in execution of the decree ‘that. 
he has obtained against the, plaintifl’s husband. 
The defendant filed a ccunler statement ic’ 
the application for. temporary injunction and 
_ contended that the suit property is the same 
as the property in O. S. 380 of 1123. . That 
suit was decreed as early.'as cn 18-5- 1956. 
The decree of the trial Ceurt was confirmed ' 
jin appeal, but in Second Appeal, the ‘con-" 
evrrent decrees of the two Courts below were 
set aside and the suit was remanded to ibe 
trial Court for fresh consideration. ° After re- 
mand, the suit was again decreed for posses- 
sion of the property and that. decree is còn- 
firmed jn appeal.and in Second, Appeal. The 
counter-statement also refers to the plea, raised 
by the plaintiff’s husband in execution that” 
he is. entitled to fixity’ of tenure under- the 
Kerala Land Reforms. Act. That- plea. was- 
rejecied: by the execution Court which order= 
ed delivery of: the property to tbe- defchdant.... 
This order -fer- delivery was confirmed: in ap- 
peal and- in Second -Appeal by -tbis Court. 
Thereafter; the plaintiff's husband. -apptied - to- 
the Land Tribunal, ,Thiruvalla for purchase ~ 
of jenm rights in the property ‘under See- 


tion 72-B of the Kerala: Land Reforms Act. . 


This application was rejected by . the ‘Land 
Tribunal and the order of the Land Tribunal 


was confirmed ih’ appeal ‘by ‘the Appellate ., 
. Authority (Land Reforms), and’ in further . 


` revision by this Court. -For all these .reasons, 
it is stated in the counter-stalement that:the . 
suit and the application for temporary -injunc:. 
tion are not bona ‘fide and ‘that the defendant.. 
- should. be allowed: to, take’ possession.. .of , the 
property in execution of the decree in 0...S. 
Ne. 380 of '1123. -According to the defen- - 
dant, the suit’ property” ds the same as. the pro- 
perty.involved:in O. S. ‘Ne: 380 of 1123. . 
3. Beth the Courts. bélow “have found that . 
fhe plointiff: has not made out‘a prima. facie, . 
case for a temporary injunction. Aceordingly - 
I. A. Nö.: 1751 of 1980: was: dismissed by the - 
trial Court and thë order ‘of the: trial ‘Court 
was confirmed ‘in ` appeal by - ihe - “District 


Court; Alleppey:' The trial. ‘Court ‘in distris- ae 


sing ‘ile: ‘application © with ‘costs; has ‘also - 
ordered ` the : plaintiff ` to -pay ‘compensatory 
cosis of ' R's. -500/- ‘to. the -defendant. The 
order of the Aral Court.reads' as follows i- : 


. Aleyatamav.-Téiebha ss. Yor aas 
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2 “dis the result;-I. dismiss. this -application 
withcosts: -Jn ‘addition ~to: costs, plaintiff-peti- 


-tioner vis-ordeéred «to; pay Rs: 500/-*as com- 


pensatory costs to the-defendant for initiating 
such «frivolous; : vexatious -false~ proceedings - 
against the defendant and the -defendant’ will 
be- allowed: tc realise. such costs by executing 
vthis--order against the plaintif Pernon Sider: 
ed accordingly.” © = =. ‘ 
-This order for payment ‘of compensatory costs 
is: also confirmed -by ‘the Appellate Court. 


4. On the finding that the plaintiff. has not 
made out a prima: facie case, the Courts 
' below were right in rejecting the plaintiff’s 
' prayer for a temporary injunction, Nothing 
is made. out before: me to interfere with the 
decision’ of the Courts below that- the plain- 
tiff.has not made out a prima facie casè for 
the issue: of a. temporary ‘injunction, ‘However, 
I do not find z any valid ground to order com- 
pensatory costs against the’ plaintiff. S. 35-A 
(1) cf the C. P. C. is as follows: 


“35-A. Compensatory cosis in respect of 


false: or vexatious’ claims or defences.— (1) If 
in any suit or other proceeding, including an 
execution: proceeding but excluding an appeal 
or revision, any- party objects to the'claim or 
defence” oii the- ground ‘that - the claim or de- 
fence-or any: ‘part of it-is, as against the objec- 
tor, false or vexatious: to the knowledge ‘of the 
party by- whom it has been put forward, and 
if thereafter,’ as- ‘against the - objector, such 
claim-‘or<defence is disallowed; abandoned or 
withdrawn vin wholeʻ“or in part, the Court, if 
it so thinks fit, may, ‘after recording its re- 
asons for holding such claim or. defence to 
be false: or vexatious, make an. order for the 
‘payment 10. the objector by the party by whom 
such claim or defence has been put forward, 
of cosis by way of compensation, ANE 
I do. not.find in the, counter. statement filed 
by, . the, defendant an objection to the claim 
of. the plaintiff on the ground that the claim . 
for injunction is. false -or . vexatious to the 
knowledge of the plaintiff. 
for. temporary -injunction, the Court is con- 
cerned only witb a prima facie case and is 
net expected to enter any definite finding as 
to the plaintiffs title and possession of the 
‘Suit ‘property... At the - ‘stage when: the Court 
is considering only: a. prima facie case, it is 
mosi inappropriate to order the ‘plaintiff to 
pay.‘campensatory , costs to the defendant oe 
the ground that the plaintiff's case is frivol- 
ous“ and: vexatious. | hee 

tn. ‘Gaya ‘Prasad’ Shastri, Pandit v. 
Haji Lal, GLR 1949 All 135) it is ‘stated. at 
page- 143: T 


edt js true that- the. conduct of ‘the plaintif 


in, persisténtly. - refusing: the- wionthly rent. 


Tn an application 
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which was remitted to him does not reflect 
such credit upon him as an honest landlord. 
But costs which can be awarded under Sec- 
tion 35-A are compensatory and not penal. 
I have examined the judgment of the learned 
trial Judge but find that he has given no de- 
tails of the sum of Rs. 100/- which he award- 
ed as special costs. This part of his order 
cannot therefore be upheld.” 


In Krishnapur Mutt, Udipi v. P. Gopala- 
krishnayya, (AIR 1967 Mys 65) it is held at 
p. 66, para 14: 


“14. Under S. 35-A the Code of Civil Pro- 
cedure, compensatory costs are to be award- 
ed if the Court finds the claim or defence to 
be false or vexatious, and they are intended 
to be compensation for the successful party 
and not either a punishment for the unsuccess- 
ful party or a deterrent against future litiga- 
tion.” 


In Kaza Sriramamurthy v. Andhra Univer- 
sity, (AIR 1966 Andh Pra 179) the law re- 
lating to compensatory costs under S. 35-A of 
the C. P., C. is stated at p. 180 para. 2 as 
follows :— 


“2, Now in connection with the costs, the 
defendant-University would certainly be 
entitled to have the normal costs both of the 
trial Court as well as the Court of first ap- 
peal. The lower appellate Court, however, 
awarded Rs. 100/- towards the special costs, 
which admittedly is not the normal costs. 
The Court can award such costs only under 
S. 35-A of the Code of Civil Procedure. 
Under S$. 35-A, C. P. C, any party who ob- 
jects to the claim on the ground that the 
claim is false or vexatious to the knowledge 
of the party by whom it has been put for- 
ward and if thereafter the plaintiff insists on 
such claim which is ultimately disallowed, the 
Court in its discretion, after recording the 
reasons for holding such claim to be false or 
vexatious to the knowledge of the plaintiff, 
can make an order for the payment to the 
defendant some costs by way of compensa- 
tion within the limit prescribed by that sec- 
tion. It would thus be clear that the Court 
was entitled to award costs by way of com- 
pensation only in a case where the defendant 
objects that the claim is false or vexatious to 
the knowledge of the plaintiff and the same 
was ultimately found to be so false or vexati- 
ous. Then at the discretion of the Court the 
defendant can claim costs by way of com- 
pensation. The costs that are awarded thus 
are compensatory and not penal. Every dis- 
missal of the suit need not necessarily be 
false or vexatious to the knowledge of the 
plaintiff. It has to be specifically found on 
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the material placed before the Court, and by 
assigning reasons that the claim was false or 
vexatious to the knowledge of the plaintiff 
and that in spite of the objection of the de- 
fendant he persisted in that and ultimately 
the Court found that the claim was to the 
knowledge of the plaintiff vexatious or false.” 
Section 35-A of the C. P. C. is not a penali 
provision to punish the person directed to 
pay compensatory costs; it is by way of re- 
compense to the successful party that the 
Court is empowered to order compensatory 
costs to be paid to him. In the present case,, 
at the stage when an application for tem- 
porary injunction is filed, there is no question 
of any compensation to be paid to the de- 
fendant. On the failure of the plaintiff. toj 
prove a prima facie case for injunction the 
application for temporary injunction is only 
to be dismissed and on such dismissal it is 
open to the defendant to execute the decree 
that he has obtained and taken delivery of pos- 
session of the property. But that does~ not 
mean that at the stage when a prima facie 
case is considered and found against, a case 
for compensatory costs, is made out in favour 
of the defendant. 


6. In Swarnam Iyer v. Veeragu Ammal, 
(AIR 1943 Mad 286, at p. 287) it is held as 
follows : 


“It does not appear that any objection was 
raised on behalf of the plaintiff to the effect 
that the defence was false or vexatious to the 
knowledge of the defendant and in the ab- 
sence of any such objection, I do not think 
that the Court has the power to award com- 


‘pensatory costs under S. 35-A. Moreover, aft 


order under S. 35-A has to be passed after 
recording reasons for holding the defence to 
be false or vexatious. In my opinion, the 
words “having regard to the contention raised, 
Į think that this is a case in which the plain- 
tiff is entitled to some compensation” are not 
a sufficient recording of the reasons for hold- 
ing the defence to be false or vexatious to 
the knowledge of the defendant.” 


The same view is expressed in the decision in 
Pati Banda Bharadrajudu v. Pisipati Lakshmi- 
narayana, (AIR 1951 Mad 655). In Vijayan 
v. Gramodharana Sanghom, (1978 Ker LT 
407), it is held in paragraph 3 as follows: 


“3. The question of compensatory costs 
arises only when a false or vexatious claim 
or defence is taken. Something more is 
necessary to attract the section. The claim 
or defence must be either disallowed, 
abandoned or withdrawn. Not only that, the 
Court should think it fit to make an order 
for payment of compensatory costs by the 
person who made the claim or defence. The 
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reasons for holding the claim to be false on 
vexatious are also to be recorded. So, in a 
case where no claim or defence was made, 
the Court does not get jurisdiction to award 
compensatory costs.” 

7. For the aforesaid reasons, it is clear 
that no case has been made out for an order 
for compensatory costs against the plaintiff at 
the present stage of the case. As adverted to 
above, it is inappropriate to make an order 
for compensatory costs on the dismissal of an 
application for temporary injunction when 
the Court is concerned only with the question 
whether the plaintiff has made out a prima 
facie case. It is premature for the Court to 
find that the claim of the plaintiff is frivol- 
ous or vexatious. Even before the suit has 
come up for trial and before any evidence is 
adduced, it is not proper for the Court to 
come to a conclusion that the claim of the 
plaintiff is frivolous and vexatious, rendering 
{the plaintiff also liable for payment of com- 
pensatory costs to the defendant. In this 
view of the matter, the order for compensa- 
tory costs cannot be sustained and the same 
is hereby set aside. 

8. The trial Court is directed to dispose 
of the suit untrammelled by the observations 
contained in its order on the application for 
temporary injunction and also the appellate 
order against the same. If in disposing of 
the suit it is found a case for ordering com- 
pensatory costs in terms of S. 35-A of the 
C. P. C. is made out, it is open to the trial 
Court to order the same. 

The C. R. P. is allowed in part vacating the 
order for compensatory costs and dismissed 
in all other respects. There will be no order 
as to costs in this civil revision petition. 

Petition allowed. 
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P. SUBRAMONIAN POTI, Ag. C. J. AND 
V. KHALID, J. 

M. P. Chandramathy Amma, Appellant v. 
K. N. Balakrishnan Nair, Respondent. 

M. F. A. (Unnumbered) of 1980, D/- 6-3- 
1981.% 

Kerala Court-fees and Suits Valuation Act 
{10 of 1960), S. 52, Sch. I, Art. 3 (ili) (A) 
(1) (b) and Art. 1 (vi) — Applicability — Ap- 
peal under S. 28 of Hindu Marriage Act — 
it is appeal against decree — No change im 
subject matter of appeal and petition — 
Court-fee in appeal would be same as pay- 


(HE I ee 
* Against order of Sub. J., Alleppey in O. P. 
(HMA) No. 84 of 1977. 
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sble in petition. (Hindu Marriage Act (1955), 
S. 28). 

Where there was an appeal under S. 28 
from the decision in petition under Hindu 
Marriage Act and subject matter of appeal 
was the same as the subject matter of peti- 
tion, the decision under appeal being a decree 
and not an order Art. 3 (ili) in Sch. H (which 
prescribes court-fee payable in memoranda of 
appeals from an order) would not be ap- 
plicable in computation of court-fee and Arti- 
cle 1 (vi) to Sch. JI read with S. 52 would 
be applicable. 1965 Ker LT 69, Followed. 

(Para 5) 

To treat the decision under appeal as an 
order though it is termed decree under the 
Hindu Marriage Act, would be doing viol- 
ence to the various sections of Act especially 
S. 28 which provides for appeals. (Para 6) 

The Hindu Marriage Act came into force 
in 1955 while Court-fees Act came into force 
in 1959. It is significant that the legislature 
designedly omitted to mention memorandum 
of appeal in Sch. H (1) (vi) of the Acct. 


(Para 6) 
Cases Referred: Chronological Paras 
(1980) M. F. A. No. 370 of 1980 (Ker) 3 
AIR 1966 Guj 139 6 
1965 Ker LT 69 4 
AIR 1962 Pat 489 6 


P. C. Mohsin and P. K. Musa, for Appel- 
lant; Govt. Pleader, for Respondent. 

KHALID, J.:— A question of court-fes 
falls for consideration before us. The re- 
spondent in (sic) O. P. (A. M.A.) 84 of 1977 
filed under S. 28 of the Hindu Marriage Act, 
1955 is the appellant. Court-fee of Rs. 10/- 
was paid under Sch. H-3 (iii) (A) (1) (b) of 
the Kerala Court-fees and Suits Valuation 
Act, for short, the Act. (On the appellants 
contention the proper court-fee will be 
Rs. 5/-). The Taxing Officer has objected to 
the court-fee paid. His stand is that the ap- 
peal falls under Art 1 (vi) read with S. 52 of 
the Act since the order under appeal has the 
force of a decree. 

2. The appellant’s counsel Mr, Moosa 
took us through some of the entries in Sche- 
dule II of the Act and contrasted it with the 
entry relating to the Hindu Marriage Act. 
Article I (ii), (iii) and (iv) prescribe court-fee 
for petitions, claims or memorandum of ap- 
peal while Schedule II (1) (vi) prescribe court- 
fee for petitions alone. This provision is 
silent about the court-fee on memorandum of 
appeal. He submits that the court-fee pay- 
able in the appeal is governed by the re- 
siduary clause contained in Art. 3 (iii) (A) 
(1) (b). This plea is met by the Government 
Pleader with the submission that an order in 
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- a decree and when there is to specific 'provi- 


sion for- court-fee, - the general- rule should: 


“apply, which is what is laid down in S. 52 of 
the Act. J£- this ‘section’ applies, court-fee 
paid-in the Court- below should~be’ the fee 
payable ` in: .appeal. also:: The appellant's 
counsel submitted that'unless the order: in 


question answered to all-the requirements of. 


- a -decreevas laid down-in S. 2 (2) of -the ‘Code 
of Civil Procedure §.:52 could ‘not be invok- 
ed: ‘It is further <drgied that S. 
- only to cases where -court-fee’ varies with the | 
subject-matter: of the lis- and not -where: the 
court-fee is fixed Hercauestine of the a 
. “matter. 


. 3. `A similar question’: was ‘considered by. 
another Division Bench of this Court.in an- - 
other. M. F. A, (Untiumbered),: later number- - 
ed às M. F. A. 370 of .1980. The same plea. 


as is how put forward was repelled and ‘the 
‘appellant there was directed to pay in appeal 
the same court-fee that ‘was paid in*thé O. P: 

. 4, - Counsel for. the appellant referred us to 
a Division’ Bench’ decision of - this Cotirt re- 
ported in Devassia v.- State of Kerala, (1965 
Ker LT 69). That was a’ case which related 
to the sufficiency of the fee paid in a writ 
appeal filed under $. 5 of the’ High Court Act. 
This decision was noted .by the Division 
Bench in the aforementioned M. F. A. Viswa- 
natha ` Iyer J. 


LT 69 in relation to the operation of. S. 52. 
of ‘the Act. -Said the learned Judges 
~ (“There is a passing reference in it to the 


scope of S. 52 of the Act. M. S. Menon, C.J.,. 


lias taken thé- view that S.:52 will apply. only 
to casés ‘of appeals: from suits mentioned. in 
Sections 22 to 50. -Madhavan Nair, J., did 
not go that much and he -rested his conclil- 
sion on ‘the’ fact 'that as there is a special 
provision in “respect of appeals to the High 
Court under S. 5 of the High: Court Act, the > 
general provision in S. 52 has-no application.” 
The learned Judge further observed: 


“Section 52 is a general provision relating 
to appeals. It provides’ that the fee payable . 
in an appeal shall be thé same’ as the fee that 
would be payable in a Court ‘of first instance 

on the subject-matter of the appeal. It is not 


limited to appeals from suits provided for. m- 


Sections 22 to 50. ` The language of S.. 52 
does not warrant such a conclusion ........” 
With great respect, we endorse ‘this view, The 
observation in 1965 Ker LF ‘69 that S.-52 
- will apply” ‘only to ‘cases where the- subject- 
‘Watter will vary is open’ to doubt. -Since a 
further ‘investigation into that’ ‘aspect. is not 

‘strictly ‘necessary in this' case, we do not:pro- 
- .pose to -discuss the question further. 


* M. P; Chandramathy: Ama : 
- a` petition undėr the. Hindu Marriage Act. is-. 


vE N: Balakrishnan. Nair- - 


52, applies. 


who spoke for the Bench, did . 
not agree with the observations in 1965 Ker. 
‘and 


_Matriage Act, 1955. 
sidering these two decisions at length, - though 
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vS.: This appeal is from’ a decree. Art. 3) 
(iit)' in‘ Sch. H prescribes- court-fee payable: in} - 
memoranda of cppeals from an order. ‘Since 


the, ord¢r.in- question passed under thé Hindu) : 


Marriage Act is a decree -it:is clear- that thej. 


provision . quoted -above--cannot apply.--I 


Att. 3.0f Schedule II does not apply, then thei. 
only ‘provision that can apply. for computa-}. 
‘tion of court-fee is Art..1 (vi) read-with Sec- 
tion 52. Section’ 52 reads: TE 


*59.-Appeals— The’ fee payable in an ap- 
peal shall be the same as the fée that would 
- be payable in the Court of first instance on 
the subject-matter of the appeal. a i 


This section is not “limited in its terms to 
appeals from any distinct category ‘of pro- 
ceedings. The emphasis | is on the subject- 
matter. The subject- matter of appeal “here 
is ‘the same as the subject matter of the peti- 
tion filed.in.the Court of first instance. Sec- 
tion-52 directly applies.. Court-fee payable, is} . 
- the: same. court-fee that is paid in the Couri 


- of first instance. bee age Tas ee 


“= 6. The appellant’s 
. thotigh under the Hindu Marriage Act deci- 


‘counsel contended’ that 


sions under Ss. 9,10, 11;.12:and 13 would be 
decrees, they are not decrees under S.~-2> (2) 


ofthe Code of Civil Procedure and ‘therefore 


itsistence en payment of court-fee for an ap- 
peal as.an appeal from- a decree is bad. Heo 
referred us to the decisions reported in Antala. 
Gope: v. Sarbo Gopain, (AIR 1962 Pat 489) 
in Bai Umiyaben v. Ambalal, (AIR 
1966 Guj 139). In the earlier-case it is ob-. 
served that use of -the word ‘decree’ in S. 13 
of the. Act was only. to distinguish it from the 


- word- decree as is defined in the Code of: Civil 


Procedure.. In the other case, a Division 
Beach ofthe Gujarat High Court was cons - 
sidering the question whether a second ap- 
peal would lie from an appellate judgment 
arising. from proceedings under the Hindu 
We refrain from con- 


with respect, we. have our reservations about 
some. observations: made therein, since the 
question posed before us admit of no doubt. 
The appellant’s contention is to treat the de. 
cision under appeal as an order though it is 
termed decree under the. Act. This will be 
doing violence to the various sections of thel, 
Act especially Section 28 which provides: for 
appeals. ‘The provisions in Schedule If o 
the Act of which mention has already been 
made, has provided for court-fees not only 
for petition and plaint but also on memoranda . 
of appeals. The Hindu Marriage Act came 
into force -in 1955 while the .Court-fees Act 
came. into. force in 1959. It is significant that 
‘the Legislature . désignedly: omitted -to men-’. 
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tion memorandum of appeal in Schedule H 
(1) (vi) of the Act. Since the decision under 
appeal cannot be termed an order but is 
only a decree, court-fee has to be paid under 
Section 52 of the Act. We hold that the 
court-fee payable is Rs. 30/-. 


In the result, we uphold the objection of 
the Taxing Officer and direct the appellant to 
pay additional court-fee of Rs. 20/-. Time 
for payment of court-fee one month from 


today. 
Order accordingly. 
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M. P. MENON, J. 

Hydru and another, Petitioners v. Govin- 
dankutty Nair, Respondent. 

C. R. P. No. 139 of 1981-B, D/- 26-2-1981. 

Civil P. C. (5 of 1908), O. 26, R. 10 — Re- 
port of handwriting expert — Court has dis- 
cretion to refer matter to second expert with- 
out setting aside report of first expert. (Evi- 
dence Act (1872), S. 45). 


Whether it be under O. 26 of the C. P, C. 
or under S, 45 of the Evidence Act, there is 
no prohibition as such against making a se- 
cond reference to a handwriting expert with- 
out setting aside the report of the first; the 
Court has a discretion in the matter. To say 
so is not to handover to the alcoholic the 
key of the distillery and to permit the trial 
Courts to issue commissions galore, but only 
to distinguish a matter of practice from a 
matter of law. The discretion is there, of 
course, to be used with circumspection. Case 


law discussed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1978 Kant 65 13 
1978 Ker LT 872 13 
AIR 1972 Punj & Har 265 id 
1968 Ker LT 699 9, 11 
(1966) 70 Cal WN 266 10 
ILR (1966) Cuttack 412 10 


AIR 1965 Ker 95 : 1964 Ker LT 453 11 


1961 Ker LT 960 13, 15 
AIR 1958 Andh Pra 304 9 
AIR 1937 Pat 670 9, 10 
AIR 1932 Mad 482 9 
AIR 1931 Mad 73 9 
AIR 1929 Mad 661 8, 9 
AIR 1922 Mad 219 8 


VR. Venkata Krishnan and K. N. Sudha- 
karan Pillai, for Petitioners; T. L. Viswanatha 
Iyer, for Respondent. 

DY/EY/B775/81/JHS 

© 1982 Ker./4 - III 


Hydru v, Govindankutty 


Ker. 49 


ORDER :— Where an expert has already 
furnished a report about the handwriting and 
fingerprint in dispute, can the Court, without 
setting it aside, refer the matter to a second 
expert? This is the question raised. While 
the petitioners contend that the Court has no 
jurisdiction to make A second reference with- 
out wiping out the earlier proceedings, in 
view of Order 26, R. 10 of the Civil Proce- 
dure Code, the respondent would urge that 
a report is only a piece of evidence and that 
the Evidence Act does not restrict the choice 
to one only. 


2. Section 45 of the Evidence Act makes 
the opinion of an expert relevant when the 
Court has to form an opinion as to the 
identity of handwriting; and under S. 46 
facts otherwise irrelevant become relevant if 
they support or rebut the experts opinion. 
These two provisions only deal with rel- 
evancy, and not with the mode of making ex- 
pert opinion evidence before the Court. Sec- 
tion 59 provides that all facts except the con- 
tents of documents may be proved by oral 
evidence. Section 60 requires oral evidence to 
be direct. The opinion of an expert is not 
an exception to the latter requirement, unless 
covered by other statutory provisions. Even 
as regards the contents of documents, they 
require proof under the provisions of Sec- 
tions 61 to 66; and when the genuineness of 
the document itself is disputed, proof under 
Section 67 is necessary. Normally, therefore, 
the expert’s opinion under Section 45 should 
be given orally before Court and a mere re- 
port or certificate from him cannot be evi- 
dence. Any witness can be examined on com- 
mission under the provisions of O. 26, Rr. I 
to 8 of the C. P. C., and conceivably an ex- 
pert can also be so examined. Rules 1 and 4, 
however, use the words “may issue” and the 
preponderance of judicial opinion is that the 
Court has a discretion in the matter. In the 
case of handwriting experts the trend of 
case law seems to be against issue of commis- 
sion to examine an expert as witness. 


3. Counsel for the petitioners referred to 
Rr. 9 and 10-A of Order 26 to contend that 
the reference in this case amounted to issue 
of a commission under R. 10-A, and that the 
report of a hand-writing expert can be treat- 
ed as evidence without examining him in 
Court. Rule 9 deals with commission for 
local inspection and does not directly apply. 
Rule 10 (2) however provides that the Com- 
missioner’s report and fhe evidence taken by 
him shall be treated as evidence in the suit 
even if he is not examined in Court, and sub- 
rule (2) of Rule 10-A extends the application 
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of the above principle to reports of Commis- 
sioners appointed for “scientific investigation”. 
Assuming that the reference made to the 
handwriting expert in this case amounts to 
the issue of a commission for scientific in- 
vestigation and that his report becomes evi- 
dence before the Court’as contended for, the 
further question still remains whether a Court 
is powerless to issue a second commission 
without setting aside the report of a Com- 
missioner appointed earlier for the same pur- 
pose. 


4. Rule 10 of Order 26 which relates to 
the procedure of commissions appointed for 
local investigation under R. 9, reads :— 


“(1} The Commissioner, after such local 
inspection as he deems necessary and after 
reducing to writing the evidence taken by 
him, shall return such evidence, together with 
his report in writing signed by him to the 
Court. 

(2) Report and depositions to be evidence 
in suit— Commissioner may be examined in 
persons.— The report of the Commissioner 
and the evidence taken by him (but not the 
evidence without the report) shall be evidence 
in the suit and shall form part of the record; 
but the Court or, with the permission of the 
Court, any of the parties to the suit may ex- 
amine the Commissioner personally in open 
Court touching any of the matters referred 
to him or mentioned in his report, or as to 
his report or as to the manner in which he 
has made the investigation. 


(3) Where the Court is for any reason dis- 
satisfied with the proceedings of the Commis- 
sioner, it may direct such further inquiry to 
be made as it shall think fit.” 

Rule 10-A provides :-—~ 

“(1) Where any question arising in a suit 
involves any scientific investigation which 
cannot, in the opinion of the Court, be conve- 
niently conducted before the Court the Court 
may, if it thinks it necessary or expedient in 
the interests of justice so to do, issue a 
commission to such person as it thinks fit 
directing him to inquire into such question 
and report thereon to the Court. 

(2) The provisions of R. 10 of this Order 
shall, as far as may be, apply in relation to 
a Commissioner appointed under this rule as 
they apply in relation to a Commissioner ap- 
pointed under R. 9.” 


5, Whe argument is that R. 10 (3) contains 
a statutory bar against issue of a second 
commission without setting aside the report of 
the first, and that this prohibition applies to 
scientific investigations also, in view of 
R. 10-A (2). Rule 10 (3) speaks of the Court 
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getting “dissatisfied with the proceedings of 
the commissioner”. Does the word “proceed- 
ings” mean or include the report of the com- 
missioner? Rule 12 (2) dealing with com- 
missioners appointed for examining accounts 
refers separately to “proceedings and report” 


of the Commissioner so that it “may be re- 
asonable to infer that “proceedings” alone in 
R. 10 (3) cannot include the “report” of the 
commissioner. The dissatisfaction of the 
Court under this sub-rule must therefore be 
about the proceedings and not the report; and 


if that be so, the sub-rule does not touch the 
report at all so as to read into it an implied 


power in the Court to set it aside. Again, 
what the Court is to do when its dissatisfac- 
tion clouds the proceedings of the commis- 
sioner is “to direct such further enquiry” i.e. 
to direct the same commissioner to continue 
the “investigation” or “enquiry” (under R. 9 
or R. 10-A, as the case may be) for which 
he is appointed. 


§ Rule 10 (2) prescribes that the report 
of the commissioner and the evidence taken 
by him shall be evidence in the suit and shall 


form part of the record. When it is so pre- 
scribed, can the Court efface it from record 
by what is often called setting aside the rs- 
port, in the absence of specific power con- 
ferred therefor by the statute itself? Sub- 
rule (3) does not specifically provide for 
wiping out evidence which is already part of 
the record; it only contemplates a further 
enquiry and therefore a further report, which 
will also become evidence and part of the 
record by virtue of sub-rule (2). If the Court 
is dissatisfied about the proceedings of the 
first commissioner, it may not attach much 
probative value to his report in deciding the 
issue before it; but that is a different thing 
from saying that the Court can totally ignore 
the evidence or even delete the report from 
the record. Rule 14 prescribing the procedure 
for commissioners appointed to make parti- 
tion obliges the Court to confirm, vary or set 
aside their reports; and when the reports are 
set aside, a “new commission” can be issued. 
The language of R. 10 (3) is different; it 
does not provide for setting aside a report 
and issuing a new or second commission. It 
is not the repository of the Court’s power to 
issue a second commission, ‘That power in 
matters other than partition has therefore to 
be traced to the well-known principle that 
the power to issue a commission is not ex- 
hausted with the first exercise thereof. And 
in the absence of statutory prescriptions like 
those in R. 14, setting aside the first report 
cannot be a condition precedent for exercise 
of the power to call for another. 
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7. Mr. Venkitakrishnan for the petitioners 
politely reminded me that the above ap- 
proach is almost blasphemous, tested in the 
light of the weighty authorities cited by him, 
authorities which according to him, have 
stood the test of time. I shall therefore 
proceed to examine them, if only for the 
treason that no Judge would like to be a 
lone crusader, though it is not unknown in 
the annals of law also that what was once 
considered heresy came to be recognised in 
course of time as right and rational. Anti- 
quity and inveteracy call for respect, but 
subject only to reason, where the precedent 
is persuasive. 


8. Ambi v. Kunhikavamma (AIR 1929 
Mad 661), the first decision cited, and decid- 
ed by Odgers and Wallace, JJ., started with 
the observation :— 


“The practice of the issue of a succession 
of commissions covering the same ground 
(incidentally, at a ruinous expense to the 
parties) has been, we are aware, in vogue 
with Courts in Malabar for many years, but 
was condemned strongly by a Bench of this 
Court in “Thottamma v. Subramaniayyan, 
AIR 1922 Mad 219”. It is no doubt a sim- 
ple method by which the Court may evade 
coming to grips with the case and postpone 
the trial as long as possible, but we are 
satisfied that there is no justification for it 
in the Code of Civil Procedure.” 


Assuming that what was said about the 
Courts and the practice in “Malabar” in the 
beginning of this century continues to be 
valid to this day, that appears to me, with 
great respect, to afford little clue for con- 
struing thé provisions of the Code. And as 
to these provisions their Lordships referred 
to Rr, 9 and 10 of Order 26, saying: 


DATT it was not open to the lower Court 
to run both the commissions at the same 
time, both covering exactly the same ground. 
The rule is R. 10 (3) and lays down that the 
further enquiry may be ordered when the 
Court is for any reason dissatisfied with the 


proceedings of the Commissioner. It may 
be noted that there is here no provision 
corresponding to that in R. 14 (3) under 


which the Courts may issue a new commis- 
sion. What is contemplated under R. 10 (3) 
obviously is a further enquiry by the Com- 
missioner already appointed or by the Court 
itself. It may be that where the Court is so 
dissatisfied with the whole proceedings of the 
Commissioner that it thinks it better to dis- 
card the whole record and start afresh, such 
a procedure would not be contrary to the 
Code.” 
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Pausing here for a minute, the view that I 
have expressed earlier that R. 10 (3) contem- 
plates only a remittance to the same Com- 
missioner and not the appointment of an- 
other, finds support in the above dicta. If 
Rule 14 (3) alone provides for the setting 
aside of a report and the appointment of a 
second Commissioner, and if R. 10 (3) is to 
be understood differently, what is meant by 
saying that under the latter rule the court can 
“discard” the first commissioners report? 
‘Discard’ does not mean setting aside: and 
“start afresh” cannot mean issue of a second 
commission, if the distinction between 
Rr. 10 (3) and 14 (3) is not overlooked. 
The further observation (in the succeeding 
paragraph of the decision) that if the first 
Commissioner’s report is wholly useless, the 
Court can proceed as if it had never been 
made, does not appear to do full justice to 
the aforesaid distinction. 

9. It is true that Ambi (AIR 1929 Mad 
661) was followed by the same Court in 
Kunhikutty Ali v. Mohammed Haji (AIR 
1931 Mad 73) and Panangat Blahayil Karra- 
van v. Achuta Menon (AIR 1932 Mad 482) 
and that some of these were referred to with 
approval in Seetharamacharyalu v, Ranga- 
nayakamma (AIR 1958 Andh Pra 304), 
Moidu v. Lekshmi Amma (1968 Ker LT 699) 
and a few other decisions, to form a formi- 
dable array of authorities. In Kunhikutty’s 
case it was even observed that the report of 
the first Commissioner should be “wiped out 
altogether” and that the Court could look 
into the second report only, when one is 
called for, which is the same thing as saying 
that the Court should proceed as if the first 
report had never been made, as was said in 
Ambi. But in Shib Charan Sahu v. Sarada 
Prasad (AIR 1937 Pat 670) a Division Bench 
of the Patna High Court refused to recog- 
nise the Madras view as authority for the 
proposition that the first Commissioner’s re- 
port should or could be wiped out and treat- 
ed as non est before a second commission 
was issued. Courtney Terrel, C. J. said :— 

“In those judgments, the Madras High 
Court was endeavouring to correct a very 
bad tendency on the part of the Munsifs of 
the Malabar districts who appeared to have 
got into the habit of sending out simultane- 
ous commissions to investigate the same 
issue of fact and then taking all the Com- 
missioner’s reports into consideration and 
deciding as between ‘these various reports 
which of them was preferable; and this habit 
of sending out commissions whether simul- 
taneous or consecutive had become a nuisance 
which the Madras High Court very properly 
desired to check and put an end to. I can 
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find in those judgments no statement of a 
principle such as is contended for in this ap- 
peal. There is nothing in O. 26, R. 10, Civil 
P. C. to justify such a contention. It is in 
the power of the trial Court to send outa 
second or even a third commission, and 
when all the materials are before the Court 
it may at the time of delivering judgment 
attach very little or no weight to the first 
Commissioner’s report, but this is very far 
from saying that this amounts to requiring 
the first report to be wiped out of the re- 
cord and not considered as evidence. That 
the argument is entirely unsound is seen on 
considering what, if it were true, would be 
the position in the case of an Appellate 
Court. The first Court’s decision on the 
matter of fact is not final and if the conten- 
tion were to be accepted, it would prevent 
an Appellate Court from taking into con- 
sideration the first Commissioner’s report: 
this consideration alone is sufficient to de- 
monstrate the fallacy of the argument.” 


10. The question whether the first Com- 
missioner’s report could be looked into in 
a case where a second report was called for, 
directly arose for decision in B. C. Ghose 
v. T. P. Ghose ( (1966) 70 Cal WN _ 266). 
P. B. Mukharji, J. approved the Madras 
view that the Court should not ordinarily 
appoint a second Commissioner without ap- 
plying its mind to the satisfactory nature of 
the proceedings of the first; but beyond that, 
his Lordship had “some reservations”. It 
was observed that the first report was also 
evidence and could not be wiped out; com- 
mission reports had no sanctity except as 
pieces of evidence for elucidating any matter 
in dispute. The Patna view in Shib Charan 
Sahu’s case (AIR 1937 Pat 670) was referred 
to and his Lordship said :— 

“I respectfully associate myself with the 
observations of Courtney-Terrell, C. J. on 
the interpretation of the Madras decision.” 
On the question of wiping out the first re- 
port in the context of a second report by 
another Commissioner, Satyanarayana V. 
Sarbeswar, ILR (1966) Cut 412 and Chottu 
v. Gurbhajan (AIR 1972 Punj & Har 265) 
also preferred the Patna view to that of 
Madras. 


11. In Guptan v. Madhava Menon (1964 
Ker LT 453):(AIR 1965 Ker 95), Velu 
Pillai, J. was prepared to understand the 
Madras view only in the manner explained 
by Patna. And in Moidu v. Lekshmi Amma 
(1968 Ker LT 699) this Court only said that 
even if the appointment of a second Com- 
missioner without setting aside the report of 
the first is an irregularity only, that need not 
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A.J. R 


These two 
decisions of this Court seem to have made 
only a passing reference to the Madras and 
Patna views, without attempting any indepen- 
dent discussion. In fact, most of the deci- 
sions noticed above had arisen from cases 
where commissions were issued under Rule9 
for local investigations, Whether a scientific 
investigation under Rule 10A or the opinion 
of exprerts under Section 45 of the Evidence 
Act would stand on the same footing or not 
was not considered. 


12. Rules 10A to 10C of Order 26 were 
introduced into the Code when Section 75 
was amended by Act 104/76. In the case of 
Commissions under Rules 10B and 10C (for 
performing ministerial acts and for selling 
movables), the provisions of sub-rule (2) in- 
sist, in each case, that Rule 10 shall apply to 
such commissions also; but when it comes 
to Rule 10A, the relevant sub-rule (2) makes 
such application only “as far as may be”. 
This relaxation may be indicative of an 
awareness on the part of the legislature itself 
that the procedure relating to scientific ex- 
perts requires flexibility, as they do not often 
agree on all matters. Very recently we have 
been hearing such experts speaking in dif- 
ferent voices as to the possible effect on 
ecology if a hydroelectric project is to be set 
up in the Silent Valley. Divergent views 
were expressed by engineers about the pos- 
sible methods for strengthening the Mulap- 
periyer Dam. Why should anyone insist that 
the court can have the assistance of only one 
scientific expert at a time? The proceedings 
of one expert may not be wholly useless; 
still the Court may consider another report 
helpful. Of course, R. 10A is new, and 
mine cannot be the last word on its scope; 
but the matter is at least not in the region of 
binding precedents. 


13. Turning to the question of hand- 
writing experts, reference was made to the 
Ramalingam v., Ramanathan (AIR 1978 Kant 
65) where the Court applied the usual rule 
against issue of a second commission. The 
commission there was under O. 26, R. 9, 
and not under R. 10A; and the scope of 
R. 10 (3) was also not discussed with refer- 
ence to its language or decided cases. Mr. 
N. Subramonian for the respondent, on the 
other hand, cited Narayana Kekunnaya v. 
Derinjathaya (1961 Ker LT 960) where a 
calligraphic expert of New Delhi had given 
a report favourable to the plaintiff and the 
defendant wanted another expert at Madras 
to look into the matter again. This request 
was objected to on the ground that the first 
report had not been set aside: Madhavan 
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Nair J. did not uphold the objection. 
Lordship said :— 


“The weight of such evidence tendered by 
an expert depends upon the soundness of the 
reasons given in support of it. If he gives 
no data in support of his opinion, the opin- 
ion deserves only to be rejected. It then 
follows that the report of an expert as to 
his opinion is not legal evidence unless he 
appears in Court as a witness and is exam- 
ined by both parties in respect of bis opin- 
ion. In an enquiry as to the identity of a 
handwriting, the Court has to be told the 
peculiar prevailing character of the hand- 
writing concerned which distinguishes it from 
the handwriting of every other person, the 
correctness of which will have to be tested 
by cross-examination by the opposing party. 
It is possible then to weigh the opinions of 
experts who may appear to testify to the 
same on the strength of the data and the rea- 
sons that each expert witness may give in 
support of his opinion, Suffice it to say for 
the present that experts are just like other 
witnesses and may be called in any number 
by the parties concerned.” 

And the above view was followed by Janaki 
Amma, J. in Koragan v. Koran (1978 Ker 
LT 872). 


14. The above discussion leads to the 
conclusion that whether it be under O. 26 
of the Code or under S. 45 of the Evidence 
Act, there is no prohibition as such against 
making a second reference to a handwriting 
expert without setting aside the report of the 
first; the Court has a discretion in the matter. 
To say so is not to handover to the alco- 
holic the key of the distillery and to permit 
the trial Courts to issue commissions galore, 
but only to distinguish a matter of practice 
from a matter of law. The discretion is 
there, of course, to be used with circumspec-~- 
tion. 


15. And now to the case on hand. Faced 
with an adverse report from one handwriting 
expert, the plaintiff (respondent herein) ap- 
plied under S. 151 of the Code for getting a 
report from another expert; and the Court 
allowed the application on the only ground 
that there was no “legal bar”. It does not 
appear that the plaintiff had set out suffi- 
cient reasons in support of his application; 
and even if he had, the Court did not advert 
to any. This is not an instance like the one 
considered by Madhavan Nair J. in Nara- 
yana Kekunnaya (1961 Ker LT 960) where 
the second reference was made at the in- 
stance of the defendant for rebutting the 
expert opinion tendered in favour of the 
plaintiff. Under the circumstances, while 
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cautioning the Court below that the mere 
absence of a ‘legal bar’ is no ground for 
exercising its discretion in every case, I would 
allow the impugned order to stand, but on 
condition that irrespective of the result of 
the suit, the plaintiff-respondent would bear 
the entire expenses in connection with the 
second report. 


Parukutty 


No costs. 
Order accordingly. 


Ordered as above. 
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Narayanan Namboodiri, Appellant v., 
Parukutty and others, Respondents, 


S. A. No. 931 of 1976-A, D/- 11-3-1981. 


Transfer of Property Act (4 of 1882), 
Ss. 54, 92 — Salvage lien — Principle of 
— Applicability — Mortgage property — 
Sale of, averted by subsequent mortgagee 
by obtaining partial discharge of prior 
mortgage — He is entitled to charge on 
property for amount spent even though 
he has no right of subrogation. 


The principle of salvage lien is a 
concept of wider appplication than the 
doctrine of subrogation as stated in sec- 
tion 92 of the Act and is capable of 
covering wider ranges of cases than 
what the principles of conventional sub- 
rogation could comprehend inasmuch as 
even in cases where the doctrine of sub- 
rogation is not strictly found applicable, 
as an equitable remedy the doctrine of 
salvage lien may apply where the court 
is satisfied that the person who made 
the payment on behalf of another had a 
subsisting interest in the subject matter 
and that but for his making the payment 
the interest of the person on whose be- 
half the amount was paid together with 
that of others, if any, who had interest 
in the property would have been destro- 
yed. 


Thus where a puisne mortgagee who 
obtains a partial discharge of a prior 
mortgage, without redeeming that mort- 
gage, to save the property from being 
sold for realisation of the instalments of 
the mortgage amount fallen due, such 
puisne mortgagee is entitled to a charge 
for the amount spent by him to save the 
property from being sold, by application 
of the principles of salvage lien though, 
in the strict sense, right to subrogation 
under Section 92 may not be available 


EY/EY/C229/81/VVG 


54 Ker, Narayanan v. Parukutty A.L R. 
to that puisne mortgagee. Case law dis- 834/- paid on 3-11-1969 with interest 
cussed. (Paras 5, 6) thereon against the assets of the deceas- 
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AIR 1952 Patna 81 5 suit for that part of the claim relating to 
AIR 1943 Mad 573 E the amount of Rs. 700/- paid on 15-3- 
AIR 1936 Mad 752 i 3 6 1969, holding that it was barred by limi- 
ATR 1031, PC.226 + 1031 Alia 800 3.8 ee a ee Ze 
AIR 1930 Cal 151 3 istrict Judge of Trichur has confirmed 
AIR 1928 Patna 641 5 the decision of the trial Court; hence 
AIR 1924 Rang 204 5 this second appeal. 
(1806) 11 Moo Ind App 241 (PC) 3 2. Sri. T. Unnikrishna Menon, the 
T. Unnikrishna Menon, for Appellant; counsel for the appellant-plaintiff, con- 


P. N. Krishnankutty Achan, K. Vijayan 
and N. N. Sugunapalan, for Respondents. 


JUDGMENT :— Though the amount 
involved is rather small, an important 
question of law relating to the applica- 
tion of the principles of salvage lien is 
raised in this second appeal. The plaint 
schedule property belonged to one Mari- 
muthu, the predecessor-in-interest of res- 
pondents 1 to 5 (defendants 1 to 5). The 
said Marimuthu had mortgaged it to the 
appellant (plaintiff) for Rs. 3500/~ as per 
document No, 1963 of 1964 of Vadak- 
kencherry Registry Office. The appellant 
had filed O. S. No. 91 of 1969 of the 
Vadakkancherry Munsiff’s Court as a 
mortgagee and obtained a decree for sale 
of the property. Prior to the mortgage 
executed in favour of the appellant the 
said Marimuthu had executed a mort- 
gage of the same property in favour of 
the Cochin Land Mortgage Bank (the 
Bank). The said Marimuthu not having 
paid two instalments due to the Bank, it 
initiated proceedings under the Revenue 
Recovery Act for the realisation of the 
amount due to it by sale of the pro- 
perty, The appellant paid a sum of 
Rs. 700/- on 15-3-1969 and a sum of 
Rs. 834/~ on 3-11-1969 to wipe off the ar- 
rears towards the two instalments in de- 
fault, thus averting the sale. The appel- 
lant thereafter filed O. S. No. 118 of 1972 
in the Munsiffs Court, Vadakkancherry 
for the recovery of the amounts paid by 
him to the Bank for discharging the 
liability of the respondents with interest 
and costs, claiming a charge on the pro- 
perty, Repelling the contentions of the 
respondents the trial Court found that 
the amounts were actually paid by the 
appellant, that Court, however, held that 
the appellant was not entitled to a charge 
as he was only entitled to a personal de- 
eree for the reimbursement of the money 
paid by him on behalf of the respon- 
dents. He was given a decree for Rupees 


tended inter alia that the amounts paid 
by the appellant were for discharging 
the instalments defaulted by the respon- 
dents for averting the sale of the pro- 
perty and the consequential loss that 
might have been fallen on all concerned; 
that this was done at a time when he had 
a subsisting interest in the property, be- 
ing a puisne mortgagee; and that, there- 
fore, a charge decree with respect to the 
entire amount claimed in the plaint ought 
to have been granted to the appellant- 
plaintiff by the Courts below. Sri. P. N. 
Krishnankutty Achan, the counsel for 
respondents 1 to 5, on the other hand 
sought to support the decision of the 
Courts below, contending that as a puisne 
mortgagee the appellant-plaintifi’s in- 
terest confined to the realisation of the 
money due to him under the simple 
mortgage executed in his favour; that his 
rights over the plaint schedule property 
were subject to the rights of the Bank 
over the property as a prior mortgagee; 
that he had already filed a suit and ob- 
tained a decree for sale of the plaint 
schedule property; and that it was sub- 
sequent to that the appellant had paid 
the amounts towards the two instalments 
due to the Bank for which he was entitl- 
ed only to a personal decree for re- 
imbursement, which would fall squarely 
under Section 69 of the Indian Contract 
Act which reads as follows:— 

“69. A person who is interested in the 
payment of money which another is 
bound by law to pay, and who therefore 
pays it is entitled to be reimbursed by 
the other. 


3. The Privy Council had occasion to 
consider the application of the principles 
of salvage lien to cases arising from 
India, in Monohar v. Hazarimull, (AIR 
1931 PC 226). Whether the holder of a 
final decree for sale of the mortgaged 
property was entitled to maintain a sepa- 
rate suit to enforce a further charge 
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against such property for payments made 
to prevent a sale for arrears of revenue 
which fell due after the passing of the 
final decree and while execution proceed- 
ings were pending was the question that 
arose for decision in that case. After hav- 
ing referred to an earlier decision of the 
Board in Nugenderchunder Ghose v. 
Sreemutty Kaminee Dossee (1806) 11 Moo 
Ind App 241:8 WR 17 (PC), in -reversal 
of the decision of the Calcutta High Court 
(AIR 1930 Cal 151) the Privy Council 
held: 


“As regards the present question, the 
cnly effect of the preliminary decree was 
to make the mortgaged property security 
for the judgment debt pending realisation 
by sale as provided in the decree, and, 
pending such realisation, the plaintiff, as 
a secured decree holder, was just as 
much interested in the preservation of 
the security as he had been under his 
mortgage while it subsisted, and their 
Lordships see no reason why he should 
not be entitled, in accordance with the 
opinion of the Board in the case already 
cited, to a first charge in respect of the 
payments of revenue made after the 
passing of the final decree, which were 
really in the nature of salvage payments 
on behalf of all persons interested”. 


The Madras High Court in Swaminatha 
Iyer v. Ramanatha lyer, (AIR 1943 Mad 
573, following the earlier decision of 
Varadhachariar and Stodart JJ., in Chen- 
galraya Reddi v, Udai Kavoor (71 Mad 
LJ Sup 1: AIR 1936 Mad 752) held that 
the doctrine of salvage lien would apply 
to a subsequent mortgagee who paid the 
fee for the renewal of the kanom and 
that he was entitled to a prior charge in 
respect of the sum which he paid. It was 
observed in that judgment at page 577 
of the report as follows :— 


“The application of the doctrine of 
salvage lien does not depend upon the 
guestion whether the demand which was 
not a charge anda first charge on the 
property. If it was a first charge, the 
doctrine of subrogation also would be 
helpful. If all that is relied upon is the 
rule of subrogation, then the demand 
which was paid would have to be a 
charge on the property. By the doctrine 
of subrogation, the person whose money 
goes to pay off an earlier demand due to 
another person gets only the rights of the 
person whose dues were paid off with his 
money. But the doctrine of salvage lien 
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which is applied to cases to this kind is 
based upon wider grounds.” 


_ 4. In a suit filed by the landlord for 
eviction of the tenants in possession under 
amarupet, a sub-tenant who was im- 
pleaded in the suit, deposited the arrears 
of rent payable by the tenants to the 
landlord from time to time in order to 
ensure that the eviction of the tenants 
continued to be stayed by Madras Act 27 
of 1946 and Madras Act 24 of 1949 con- 
ditionally on deposit of arrears of rents 
prescribed to avoid his sub-tenancy com- 
ing to an end in the event of eviction. 
The sub-tenant who deposited the rent in 
the eviction suit, as stated aforesaid, 
subsequently sued to recover the sum of 
money which he had deposited in that 
suit. The contesting defendants contend- 
ed that the suit was barred by limitation 
having been filed more than three years 
after the date of the last deposit and. that 
no charge was allowable. Repelling these 
contentions Velu Pillai J., who heard the 
second appeal, in Kunhami v. Pokker, 
(1964 Ker LT 315), following the decision 
cf the Madras High Court in Swami- 
hatha Iyer v. Ramanatha Iyer, (AIR 1943 
Mad 573), upheld the decree granted by 
the courts below in favour of the plain- 
tiff, 

5. Sri.’ Achan relied on a Division 
Bench ruling of the Rangoon High Court 
in Ma Lon v. Ma Nyo, (AIR 1924 Rang 
204) to contend for the position that im- 
asmuch as the plaintiff claimed to have 
made only some payments in partial dis- 
charge of the liability of the respondents 
to the Bank, without redeeming the 
mortgage, he was not entitled to be sub- 
rogated to the position of the prior mort- 
gagee, as partial discharge of the debt 
under a mortgage by a subsequent mort- 
gagee would not entitle him to step in 
the shoes of such prior mortgagee. And 
the plaintiff based his claim for charge 
merely under section 92. of the Frans- 
fer of Property Act, this contention 
would have been aecepted and his claim. 
for a charge decree rejected. The prin- 
ciple of salvage lien is a concept of 
wider application than the doctrine of 
subrogation as stated in Section 92 of the 
Transfer of Property Act and. is capable 
of covering wider ranges of cases than 
what the principles of conventional sub- 
rogation could comprehend inasmuch as 
even in cases where the doctrine of sub- 
rogation is not strictly found applicable, 
as an equitable remedy the doctrine of| 
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salvage lien may apply where the Court 
is satisfied that the person who made the 
payment on behalf of another had a sub- 
sisting interest in the subject-matter and 
that but for his making the payment, the 
interest of the person on whose behalf 
the amount was paid together with that 
of others, if any, who had interest in the 
property would have been destroyed. 
Two other decisions cited by Sri Achan 
to support the judgments and decrees of 
the Courts below are: (1) Bhubneshwari 
Kuer v. Manir Khan (AIR 1928 Patna 
641) and (2) Hriday Narain v. Haricharan, 
(AIR 1952 Patna 81). So far as the first 
of these cases, namely, Bhubneshwari 
Kuer v, Manir Khan (AIR 1928 Patna 641) 
is concerned, it was a case of one co- 
sharer paying the Government revenue 
for the whole estate in order to save the 
estate from being sold; and the question 
was whether the payment so made shall 
be treated as a charge on the property of 
the co-sharer. The facts in this case are, 
as already noticed, different from those 
of the Patna case, and it is not, therefore. 
necessary for me, in this second appeal, 
to examine the correctness of the prin- 
ciple laid down by that Court in a 
different context on different set of facts. 
As far as the second of these decisions, 
namely, Hriday Narain v. Haricharan 
(AIR 1952 Patna 81) is concerned, it 
was a case in which the relief on the 
principle of salvage lien was claimed by 
one who had absolutely no interest in 
the property when the payment to avert 
the sale was made, the claim having been 
based only on an advance made to the 
defendant to discharge a liability in con- 
sideration of which subsequently a mort- 
gage was granted to him (who advanced 
the money). The correctness of the obser- 
vations made in that case also, therefore, 
does not call for examination by this 
Court in this case based on totally dif- 
ferent set of facts. 


6. Respectfully following the view 
expressed by the Privy Council in 
Monohar v. Hazarimull (AIR 1931 PC 
226), the Madras High Court in Chengal- 
raya Reddi v. Udai Kavoor (AIR 1936 
Mad 752) and Swaminatha Iyer v. Rama- 
natha Iyer (AIR 1943 Mad 573) and this 
Court in Kunhami v. Pokker (1964 Ker 
LT 315) I would hold that the principle 
of salvage lien squarely applies to the 
ease. The legal position that emerges 
from the above discussion, therefore, is 
that in a case where a puisne mortgagee 
who dbtains a partial discharge’: of a 
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prior mortgage, without redeeming that 
mortgage, to save the property from be- 
ing sold for realisation of the instal- 
ments of the mortgage amount fallen 
due, such puisne mortgagee is entitled to 
a charge for the amount spent by him 
to save the property from being sold, on 
the application of the principles of sal- 
vage lien though, in the strict sense, 
right to subrogation under S. 92 of the 
Transfer of Property Act may not be 
available to that puisne mortgagee. The 
Courts below, therefore, went wrong in 
holding that the claim for the earlier 
among the two payments made by the 
plaintiff was barred by limitation on the 
assumption that the plaintiff was not en- 
titled to a charge decree. 


7. The result, therefore, is that the 
second appeal is allowed and in modifica- 
tion of the judgments and decrees of the 
Courts below the plaintiff is given a de- 
cree, charged on the plaint schedule pro- 
perty, for the amount claimed in the 
plaint with interest at 6% from the date 
of suit. The plaintiff will also be entitl- 
ed to his costs throughout. 


Appeal allowed. 
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V, KHALID, J. 
V, M. Mathew, Petitioner v. 
John and others, Respondents. 
C. R. P, No. 2976 of 1979-I, D/- 17-2- 
1981. 


(A) Kerala Court-fees and Suits Valua- 
tion Act (10 of 1960), S. 12 (4) — Scope 
~~ Question of sufficiency of Court fee 
paid in appeal — Does not fall within 
purview of S, 12 (4) — S. 12 (4) enables 
appellate Court to consider only an 
order passed by lower Court affecting 
Court fee paid in that Court. 


The Court of appeal under S. 12 (4) 
can consider the question of Court fee 
ither of its own motion or on the ap- 
plication of any of the parties, But, it 
is not every question that the appellate 
Court is enabled to consider by S. 12 (4). 
S. 12 (4) enables the Court of appeal to 
consider an order passed by the lower 
Court affecting the Court fee paid in 
that Court. It is not the sufficiency of 
the Court fee paid in appeal that is con- 
templated in the section. When there is 
an order passed by the Court below re- 
garding the Court fee payable on the 
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plaint or in any other proceeding such 
an order can be challenged in appeal 
even if the appeal relates only to a part 
of the subject-matter of the suit. By no 
stretch of imagination can it be said that 
S. 12 (4) enables the Court of appeal to 
consider the question of sufficiency of 
Court fee paid in the appeal. (Para 5) 


(B) Kerala Court-fees and Suits 
Valuation Act (10 of 1960), S. 16 r. w. 
S. 12 — Court-fee payable in appeal — 
Sufficiency of — Must be determined at 
the time memorandum of appeal is pre- 
sented and not at any stage of the appeal. 


The provisions of S. 12 (1), (2) and (3) 
are to be extended to appeals because of 
the words ‘mutatis mutandis’ in S. 16. 
These words mean that S. 12 could be 
made applicable to S. 16, with such 
changes as would be necessary, and as 
would make the provision useful, There- 
fore, if S. 12 (1) enables the office to ob- 
ject and the Court to decide the suffi- 
ciency of Court-fee at the threshold, it 
would, read with S. 16, enable the ap- 
pellate Court to decide the sufficiency of 
Court-fee at the time the memorandum 
of appeal is presented. Since the respon- 
dent in an appeal does not file a written 
statement, he can either at an inter- 
mediate stage or at the time the appeal 
comes up for hearing object to the suffi- 
ciency of Court-fee paid in appeal. This 
can be done by the combined operation 
of S. 12 (2) and (3) read with S. 16, If 
the trial Court is prevented from con- 
sidering the sufficiency of Court-fee 
after settling of issues, more so should 
an appellate Court be prevented from 
considering the sufficiency of Court-fee 
after the appeal is heard by the appellate 
Court. The scheme of the provisions con- 
tained in S. 12 prevents the plaintiff to 
be the sole arbiter of the amount on 
which the relief sought by him is to be 
valued. It gives the defendants also an 
opportunity to raise questions regarding 
Court fee payable. But this opportunity 
ig limited to the stage after the suit has 
entered the stage of recording of evi- 
dence, Same 
the case of appeals also. This is the limi- 
tation imposed in the appellate Court to 
consider the question of Court-fee. 
Therefore held that the appellate Court 
erred in holding that it had powers to 
determine the Court-fee payable at any 
stage of the appeal and in so doing it 
had committed an error of jurisdiction. 
The scheme of the Court-fees. Act was to 
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prevent litigants from raising the ques- 
tion of Court~fee at any stage and limit- 
ing such questioning to certain definite 
stages. The respondents not having ques- 
ticned the sufficiency of Court-fee at the 
appropriate stage, their attempt at the 
last stage could not be entertained. 


(Paras 6, 7) 


(C) Civil P, C. (5 of 1908), S. 21 (2) — 
Objection as to pecuniary jurisdiction — 
Must be raised before trial Court at 
earliest opportunity — Such objection 
not raised before trial Court at appro- 
priate stage — It could not be raised be- 
fore appellate Court at last moment in 
appeal, (Para 8) 
Cases Referred : Chronological Paras 


AIR 1979 Ker 164 : ILR (1979) 2 Ker 124 
4, 6 


1978 Ker LT 463 4, 6 


P. K. Kesavan Nair and K. N. Narayana 
Pillai, for Petitioner; Chakkappan 
Kalliath and P. O, Abdul Kader, for Re- 
spondents. 


ORDER :— The jurisdiction of the ap- 
pellate Court to consider and decide the 
sufficiency of the Court-fee paid in ap- 
peal falis for decision in this revision. 
The petitioner was the appellant in 
A. S. No. 23 of 1979 on the file of the 
District Court, Ernakulam, That was an 
appeal against the judgment and decree 
in O. S. No. 390 of 1976 on the file of the 
Sub Court, Ernakulam, filed by the 3rd 
respondent, the State Bank of India, 
Thevara Branch, Ernakulam, as an 
interpleader suit. The Bank had taken on 
rent two flats of a building from the 
father of the petitioner and respondents 
1 and 2. Since respondents 1 and 2 claim- 
ed exclusive right over the properties, the 
Bank was not in doubt as to the person 
tc whom rent had to be paid or the 
person to whom it had to surrender the 
property. In fact the Bank obtained some 
other building and wanted to surrender 
the building to the owner, Because of the 
dispute between the petitioner and res- 
pondents 1 and 2 the Bank had to file 
the suit in question. The suit was valued 
for purpose of jurisdiction at Rs. 6,300/-. 
Fixed Court-fee of Rs. 100/- was paid 
under S. 50 of the Court Fees Act (for 
short the Act), The. trial Court decreed 
the suit holding that the property in 
question belonged to defendants 1 and 2. 
The petitioner, who was the 4th defen- 
dant in the suit, filed an appeal paying 
a ‘Court-fee of only, Rs. 100/-. The ap- 
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peal was heard on 9-10-1979 and was 
posted for judgment to 18-10-1979. The 
` learned Judge, who heard the appeal, 
wanted certain clarifications about the 
construction of two documents and 
therefore reposted the appeal for hearing 
to 23-10-1979. On that day the counsel 
for respondents 1 and 2 raised a question 
of Court-fee. The appeal was posted for 
orders on this question on 31-10-1979. 
Thereafter, I, A. No. 1247 of 1979 was 
filed by them stating that the Court had 
no jurisdiction to entertain the appeal. 
The Court below after considering the 
plea raised held that the objection re- 
garding Court-fee was well founded and 
therefore directed the petitioner to file a 
valuation statement regarding the subject 
matter of the suit according to S. 48 of 
the Act. Hence this revision. 


2. The provision regarding Court-fee 
in interpleader suits is contained in 
S 48 of the Act, which reads as follows: 


"48, Interpleader suits— (1) In an 
interpleader suit, fee shall be payable on 
the plaint at the rates specified in Sec- 
tion 50. 


(2) Where issues are framed as be- 
tween the claimants, fee shall be payable 
computed on the amount of the debt or 
the money or the market value of other 
property, movable or immovable, which 
forms the subject matter of the suit. In 
levying such fee, credit shall be given 
for the fee paid on the plaint; and the 
balance of the fee shall be paid in equal 
shares by the claimants who claim the 
debt or the sum of money or the pro- 
perty adversely to each other. 

(3) Value for the purpose of determin- 
ing the jurisdiction of Courts shall be the 
amount of the debt, or the sum of money 
or the market value of other property to 
which the suit relates.” 

Court~-fee was paid as already indicated 
under S. 50. Since the valuation shown 
in the plaint was less than Rs. 10,000/-, 
Court-fee payable was Rs. 100/-. S. 48 (2) 
provides for payment of Court-fee on the 
market value of the property involved in 
the suit after settling of issues between 
the claimants, The trial Court should 
have therefore directed payment of 
` Court-fee on Rs. 6,300/- in equal shares 
by the petitioner and respondents 1 and 
2. This provision escaped the notice of 
the trial Court and a decree was passed 
without calling upon the parties to pay 
additional Court-fee as provided in Sec- 
tion 48 (2) of the Act. It was after the 
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appeal was heard in full that the belated 
application by the respondents 1 and 2 
was filed alerting the Court of its lack 
of jurisdiction to hear the appeal and 
about the insufficiency of Court-fee. The 
ease of respondents 1 and 2 was that the 
property was worth more than Rupees 
10,000/-. 


3. The Court below relied upon Sec- 
tion 12 (4) of the Act and held that an 
appellate Court had jurisdiction to con- 
sider the sufficiency of the Court-fee paid 
at any time and that there was no fetter 
on that Court’s power and hence directed 
the petitioner, in the first instance, to file 
a valuation statement regarding the sub- 
ject matter of the suit and for payment 
of Court-fee according to the valuation 
statement approved. The Court below 
made a passing reference to S. 16 of the 
Act, which according to him would con- 
trol only the trial Court, but not the ap- 
pellate Court. 

4. The petitioner’s counsel submits 
that the order of the Court below is 
wrong, since it has not properly under- 
stood the content of S. 12 (4) of the Act. 
For better appreciation of the submission 
made, I read S. 12 (4) with the Explana- 
tion : 

“12. (4) (a) Whenever a case comes up 


‘before a Court of Appeal, it shall be law- 


ful for the Court, either of its own 
motion or on the application of any of the 
parties; to consider the correctness of any 
order passed by the lower Court affecting 
the fee payable on the plaint or in any 
other proceeding in the lower Court and 
determine the proper fee payable there- 
on, 

Explanation :— A case shall be deem- 

ed to come before a Court of Appeal even 
if the appeal relates only to a part of 
the subject-matter of the suit.” 
The Court below overruled the conten- 
tion that its jurisdiction under 5. 12 (4) 
was limited. Reliance was placed on 
Janki Amma v. Krishnan (1978 Ker LT 
463) and Sumithra v, Kamala Bair (ILR 
(1979) 2 Ker 124) : (AIR 1979 Ker 164) by 
the petitioner’s counsel before the learned 
appellate Judge. The learned Judge held 
that the principles enunciated in those 
decisions would not apply to a proceeding 
in an appellate Court and were relevant 
only so far as the trial Court was con- 
cerned. 

5. I shall now consider the scope and 
content of S. 12 (4). The Court of appeal 
under this Section can consider the ques- 
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tion of Court-fee either of its own motion 
or on the application of any of the par- 
ties. But it is necessary to note as to 
what matter the Court of appeal can 
consider. It is not every. question that the 
appellate Court is enabled to consider by 
S. 12 (4), The section enables the appel- 
late Court to consider “the correctnes 
of any order passed by the lower Court 
affecting the fee payable on the plaint or 
in any other proceeding in the lower 
Court”, Every word in this part of the 
section is important. S. 12 (4) enables the 
Court of appeal to consider an order 
passed by the lower Court affecting the 
Court-fee paid in that Court, It is not 
the sufficiency of the Court-fee paid in 
appeal that is contemplated in the sec- 
tion. If it is the sufficiency of the Court- 
fee paid in appeal, the respondents’ coun- 
sel would be justified in his support to 
the position taken by the Court below. 
When there is an order passed by the 
Court below regarding the Court~fee pay- 
able on the plaint or in any other pro- 
ceeding, such an order can be challenged 
in appeal even if the appeal relates only 
to a part of the subject-matter of the suit 
— see Explanation. We do not have in 
this case any order passed by the lower 
Court affecting the fee payable on the 
plaint. The situation obtaining in this 
revision is that of an objection made by 
respondents 1 and 2 about the sufficiency 
œf the Court-fee paid in appeal. By no 
stretch of imagination can it be said that 
iS, 12 (4) enables the Court of appeal to 
iconsider this objection, I find that the 
‘Court below was in error in holding that 
‘iS. 12 (4) gives wide powers to the appel- 
ilate Court to consider the question of 
isufficiency of Court fee paid in the ap- 
eal, 

6. This takes me to the question when 
and under what circumstances a Court of 
appeal can consider the sufficiency of 
Court-fee paid in appeal. For this we 
have to understand S. 12 and S. 16, S5, 12 
contains five sub-sections. I have already 
considered the scope of S. 12 (4). S. 12 (5) 
is not relevant for our purpose, S. 12 (1), 
(2) and (3) deals with the different stages 
at which the question of Court-fee on a 
plaint can be taken up. Regarding the 
scope and content of S. 12 of the Act I 
can do no better than quote what Vadak- 
kel, J. said in Sumithra v, Kamala Bair 
(ILR (1979) 2 Ker 124) : (ATR 1979 Ker 
164), following his earlier decision report- 
ed in Janki Amma v. Krishnan (1978 Ker 
LT 463). The learned Judge has, with 


V, M. Mathew v, 


Cicity John Ker. 59 


respect, correctly highlighted the fiva 
specified stages at which the question of 
Court-fee payable on a plaint could be 
taken up, I quote the quotation from 
Janaki Amma v. Krishnan (1978 Ker LT 
463), which the learned Judge has quot- 
ed in Sumithra v. Kamala Bair (ILR 
(1979) 2 Ker 124 at p. 127): (AIR 1979 
Ker 164 at p. 165): 


“Firstly, the Court has to decide that 
question before ordering registration of 
the plaint, and at this stage the Court 
cannot travel outside the materials and 
allegations contained in the plaint and 
the materials contained in the statement, 
if any, filed under S. 10 of the Act— 
S, 12 (1), Secondly, thereafter the Court 
can take up this question for decision 
only if a defendant raises the same by his 
written statement filed before the first 
hearing or before evidence is recorded 
on the ‘merits of the claim’ (as defined in 
the Explanation to S. 12) and when so 
raised, the Court has to give a decision 
thereon before evidence is recorded af- 
fecting such defendant — Sec. 12 (2). 
Thirdly, a person added as a defendant 
after framing of issues (but not as a 
successor or representative in interest of 
one already on record and who had op- 
portunity to raise the question) may, with 
the permission of the Court, raise it 
again, and if so raised, the Court can 
determine the sufficiency of the Court- 
fees paid before recording of evidence 
affecting such defendant on the merits of 
the claim — Section 12 (3). Fourthly, 
whenever a party becomes liable to pay 
‘additional fee’ by reason of an issue 
framed in the suit, the Court can deter- 
mine and levy such ‘additional fee’ (Sec- 
tion 13) in accordance with the provisions 
of S. 12 — Fifthly, further review of 
the decision on the question of deficiency 
of Court~fee paid is possible only on re- 
ceipt of report from a Court-fee exam- 
iner deputed by the High Court under 
S, 18 (1) of the Act.” 


In other words, the sufficiency of Court- 
fee can be questioned xt the threshold by 
the Court at the time oy registration of 
the plaint. The second stage comes when 
the defendant or defendants question the 
suffictency of Court-fee by filing their 
written statement. The Court has then to 
decide about the Court-fee paid on the 
objection raised by the defendant. The 
first stage is governed by S. 12 (1) and 
the second, by S. 12 (2). The third stage 
comes when a party not originally on 
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record, but impleaded after framing of 
issue raises the question of Court-fee. 
Fourthly, when additional Court-fee be- 
comes payable when a new issue is fram- 
ed and fifthly, when the question of defi- 
ciency of Court-fee happens to be re- 
viewed by Court-fee examiner deputed by 
the High Court, This provision relates to 
suits at the trial stage. The question is 
whether any of these provisions applies 
to appeals, It is for this reason that Sec- 
tion 16 of the Act has to be looked into 
Section 16 reads as follows : 


"16. Fee payable on appeals etc. — 


The provisions of Sections 10 to 14 re- 
lating to the determination and levy of 
fee on plaints in suits shall apply 
mutatis mutandis to the determination 
and levy of fee in respect of a memo- 
randum of appeal, cross-objection or 
other proceeding in second appeal or in 
an appeal under S. 5 of the Kerala High 
Court Act, 1958.” 


This section, provides for application of 
Sections 10 to 14 for the determination 
and levy of fee in respect of 
a memorandum of appeal or 
cross-objection with necessary changes. 
The provisions of S. 12 (1), (2) and (3) are 
to be extended to appeals because of the 
words ‘mutatis mutandis’. These words 
mean that the section in question could 
be made applicable with such changes as 
would be necessary, and as would make 
the provision useful. In an appeal there 
is no written statement and no settling of 
issues. Even then one has to see whether 
the provisions of S. 12 (1), (2) and (3) 
can be made applicable to determine 
Court fee paid or payable in appeal. If 
S. 12 (1) enables the office to object and 
ithe Court to decide the sufficiency of 
Court-fee at the threshold, it would, 
jread with S. 16, enable the appellate 
Court to decide the sufficiency of Court- 
fee at the time the memorandum of ap- 
peal is presented. Since the respondent 
in an appeal does not file a written state- 
ment, he can either at an intermediate 
stage or at the time the appeal comes up 
[for hearing object to the sufficiency of 
ICourt-fee paid in appeal. This can be 
done by the combined operation of Sec- 
tion 12 (2) and (3) read with S. 16. If 
the trial Court is prevented from con- 
sidering the sufficiency of Court-fee after 
settling of issues, more so should an ap- 
pellate Court be prevented from con- 
sidering the sufficiency of Court-fee 
after the appeal is heard by the appel- 
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late Court. The scheme of the provisions 
contained in S. 12 prevents the plaintiff 
to be the sole arbiter of the amount on 
which the relief sought by him is to be 
valued. It gives the defendants also an 
opportunity to raise questions regarding 
Court-fee payable. But this opportunity 
is limited to the stage after the suit has 
entered the stage of recording of 
evidence. Same principle should apply to 
the case of appeals also. This is the limi- 
tation imposed on the appellate Court to 
consider the question of Court-fee. I 
therefore hold that the appellate Court 
went wrong in holding that it has powers 
to determine the Court-fee payable at 
any stage of the appeal and in so doing 
the Court below committed an error of 
jurisdiction. 


7. The counsel for the respondent 
strongly relied upon S. 52 of the Act. Ac- 
cording to him, the words used in S. 52 
of the Act are not “the fee payable in an 
appeal shall be the same as the fee that 
is paid in the Court of first instance on 
the subject-matter of the appeal,” but 
that the “fee payable in an appeal shall 
be the same as the fee that would be 
payable in the Court of first instance”. 
The use of the word “would be payable” 
denotes the conferment of jurisdiction as 
the appellate Court to examine whether 
the Court-fee paid is really the Court-fee 
payable in the Court of first instance. 
This submission can be accepted only if 
the objection had been raised at the ap- 
propriate stage as indicated above and 
not at any stage. The settled law regard- 
ing interpretation of fiscal statutes is that 
their provisions should be liberally con- 
strued in favour of the subject and thata 
rigid construction of these sections should 
be discouraged. The scheme of the Court 
Fees Act is to prevent litigants from 
raising the question of Court-fee at any 
stage and limiting such questioning to 
certain definite stages. The respondents 
J and 2 not having questioned the suffi- 
ciency of Court-fee at the appropriate 
stage, their attempt at the last stage can- 
not be entertained. 


8. One other submission made by re- 
spondents’ counsel is that since the value 
of the subject-matter is above Rs. 10,000/- 
the appeal had to be filed in the High 
Court and that the District Court had no 
pecuniary jurisdiction to entertain of 
hear the appeal. If the subject-matter is 
above Rs. 10,000/- the appeal has only to 
be filed in the High Court. Here again 
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the respondents have obstacles to over- 
come. Under S. 21 of the Civil Procedure 
Code the objection about jurisdiction has 
to be taken in the Court of first instance 
at the earliest possible opportunity. Be- 
fore the amendment of 1976, the objec- 
tion could relate only to the place of 
suing. S. 21 as originally stood did not 
relate to pecuniary limits of the Court’s 
jurisdiction, but in 1976, S. 21 (2) was 
introduced, by which limitation was put 
on an objection as to the competency of 
the Court with reference to its pecu- 
niary limits also. S, 21 (2) reads as fol- 
lows: 

“No objection as to the competence of 
a Court with reference to the pecuniary 
limits of its jurisdiction shall be allowed 
by any Appellate or Revisional Court un- 
less such objection was taken in the 
Court of first instance at the earliest 
possible opportunity, and, in all cases 
where issues are settled, at or before 
such settlement, and unless there has 
been a consequent failure of justice.” 


Among the objects and reasons of this 
provision it is stated as follows : 


“It often happens that the judgment of 
the Court is challenged in appeal or revi- 
sion not only on the ground of place of 
suing but also on the ground of pecuniary 
jurisdiction of the Court, With a view to 
expediting the disposal of suits, a new 
sub-section, similar to the provisions of 
S. 21, is being included in S. 21 to the 
effect that objections as regards pecu- 
niary jurisdiction should be raised at the 
earliest opportunity and, even if so 
taken, should not prove fatal unless 
there has been a consequent failure of 
justice.” 

In this case till the last moment in ap- 
peal the question of the pecuniary limits 
of jurisdiction was not raised. The res- 
pondents’ counsel contends that the suit 
was in the Sub Court. It has unlimited 
jurisdiction. Therefore there was no 
need to raise the question, This submis- 
sion overlooks the fact that the forum 
of appeal depends upon the valuation of 
the subject-matter and any dispute about 
the valuation and forum of appeal 
should have been taken at the earliest 
opportunity. The objection about pecuni- 
ary jurisdiction should have been raised 
before the trial Court at the appropriate 
stage. Not having raised it then, it is not 
permissible for the respondents to raise 
the same before the appellate Court at 
the stage at which it is raised. Therefore 
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the submission that the appeal itself wasl 
not maintainable has to fail. 


In the result, I set aside the order of 
the Court below and direct it to proceed 
with the appeal. I allow this Civil Revi- 
sion Petition with costs. 

Revision allowed. 


AIR 1982 KERALA 61 
P, SUBRAMONIAN POTI Actg., C. J. 
AND GEORGE VADAKKEL, J. 


Kerala State Electricity Board, Peti- 
tioner v. Cyriac Stephen, Respondent. 


C. M. P. No. 13335 of 1981 (in L, A. A. 
No. 78 of 1981), D/- 6-10-1981. 


(A) Kerala Land Acquisition Act {21 of 
1962), S, 60 — Civil P. C. (1908), S. 96 — 
Acquisition of land by State for Electri- 
city Board — Compensation awarded by 
Officer enhanced by Court — Electricity 
Roard not party to proceedings — Board 
is competent to prefer appeal — Permis- 
sion has to be granted. AIR 1980 Ker 170, 
Overruled. 


The State . Government acquired land 
for purpose of constructing staff quarters 
for Kerala State Electricity Board and 
the Land Acquisition Officer awarded 
compensation. The matter was referred 
by the Collector under S. 20 of the Act 
to the Civil Court and the Court enhanc- 
ed compensation and the amount of sola- 
tium. The cost of acquisition was to be 
met by the K, S. E. Board. It was not 
party before the Court. It sought permis- 
sion to appeal. 


Held, that the K. 5. E. Board was com- 
petent to file appeal and thus permission” 
had to be given, AIR 1980 SC 1118, Ap- 
plied, AIR 1980 Ker 170. Overruled. 

(Para 15) 


Neither S. 60 of the Kerala Act, nor 
S. 96 of the Code bars an appeal by one 
who is not a party to the proceedings be- 
fore the civil Court to which the matter 
has been referred by the Collector under 
S. 20 of the Act from the award passed 
by that Court which for the purposes of 
appeal is to be treated as a decree pass- 
ed by that Court. The K. S. E. Board 
would be adversely affected by the deci- 
sion of the Subordinate Judge. Conse- 
sequently the leave to appeal had to be 
granted. (Paras 8, 9) 


The right of appeal under Civil P. C. 
and the Kerala Act is not dependent up- 


KY/KY/E971/81/MVJ 


62 Ker. 


on as to whether a person is or is not a 
party to the proceedings before the infe- 
rior Court but on the question as to 
whether the appellant is ‘either bound by 
the order or is aggrieved by it or is pre- 
judicially affected by it’, Even if one is a 
party to the proceedings before the in- 
ferior Court, he will not have a right of 
appeal unless he is bound by that Court’s 
decision, or is aggrieved thereby or is 
prejudicially affected by it, though may 
be invariably only such a party before 
the inferior Court, will take up the 
matter before the appellate forum and 
therefore, the appellate Court will not 
ordinarily examine as to whether he can 
enter the superior Court. Not so, as far 
as one who is not a party to the proceed- 
ings before the inferior Court is con- 
cerned. He is prima facie neither bound 
by the decision of the inferior Court, nor 
aggrieved thereby, nor prejudicially af- 
fected by it. So when he prefers an ap- 
peal, the appellate Court will have to be 
satisfied that the appellant is bound or 
aggrieved or prejudicially affected by the 
decision of the lower Court appealed 
against. This is the jurisdiction that is 
exercised by the appellate Court while 
considering an application for leave to 
appeal to it. On being satisfied tha; such 
an appellant has a right of appeal be- 
cause he is bound, or aggrieved or pre- 
judicially affected by the decision ap- 
pealed against, the appeal is entertained, 
of course, subject to all other laws gov- 
erning an appeal of that sort like those 
pertaining to limitation, court-fees etc. 
(Para 22) 


(B) Kerala Land Acquisition Act (21 
of 1962), S. 60 — Acquisition of land — 
Appeal by Electricity Board against en- 
hancement of compensation -— Leave 
sought for filing appeal — On leave be- 
ing granted appeal relates hack to date 
of preferring appeal. AIR 1980 Ker 170, 
Overruled. 


On granting leave, the permission or 
grant of leave to appeal relates back to 
the date of preferring the appeal or in 
other words, it is not an appeal prefer- 
red on the date leave therefor is granted 
but one filed when it was filed in ac- 
cordance with other laws governing such 
appeals. It is not correct to say that 
since leave petitions were filed only long 
after the appeals were filed within which 
time the appeals themselves might have 
become barred, and since such appeals 
cannot exist without applications to 
grant leave, the appeals were incompe- 


K. S, E. Board v. Cyriac Stephen 


A, I. R. 


tent. Such appeals unaccompanied by ap- 
plications for leave for appeal would be 
defective appeals but not incompetent 
appeals, Such an appeal can be compared 
to an appeal filed out of time but with- 
out an application to condone the delay 
accompanying it. On an application to 
condone the delay being filed subse- 
quently and that application being allow- 
ed by the appellate Court, the appeal be- 
comes a proper appeal. So also on an ap- 
plication for leave to appeal being filed 
subsequently and on that being allowed, 
the appeal becomes one preferred on the 
date it was filed. AIR 1980 Ker 170 
Overruled. (Para 22) 
Cases Referred : Chronological Paras 


AIR 1981 Punj & Har 213 : 83 Pun LR 
335 (FB) - 11, 16, 18 

AIR 1980 SC 1118 : (1980) 2 SCJ 369 
11, 13, 15, 16, 17, 20 


AIR 1980 Ker 170 : 1980 Ker LT 101 


16, 19, 21, 22 
AIR 1974 SC 994 : 1974 Pun LJ 74 
10, 17, 22 
AIR 1970 SC 1: (1969) 2 SCJ 745 5 
(1970) 1 SCWR 183 : 1970 SCD 298 
11, 12, 16, 17 
AIR 1964 Ker 235 : 1953 Ker LT 619 10 
AIR 1963 Mys 127 10 


AIR 1961 Ker 114 : 1960 Ker LT 939 10 
AIR 1958 Raj 181 : 1958 Raj LW 251 10 
(1958) 1 QB 12: (1957) 3 WLR 558 : (1957) 

3 All ER 193, In re B; an Infant 10 
AIR 1949 Bom 141 : 51 Bom LR 58 10 
AIR 1932 PC 165 : 1932 All LJ 643 : 36 


Cal WN 803 5 
G. Janardhana Kurup, B. Radha- 
krishna Pillai, for Petitioner; Govt. 


Pleader and P. N. Sankara Narayana 
Pillai, for Respondent. 


GEORGE VADAKKEL, J.:— By this 
petition the Kerala State Electricity Board 
seeks leave to appeal from the decision 
of the Subordinate Judge, Thodupuzha 
in L.A. R. 4 of 1979 on the file of his 
Court. The facts material for the present 
purpose are:— The State acquired 52.13 
Acres of land in Sy. No. 270/1-6 of 
Thodupuzha village for the purpose of 
constructing Staff-Quarters for the em- 
ployees of the Board at Thodupuzha 
under the provisions of the Kerala Land 
Acquisition Act, 1961, Act 21 of 1962 
(hereinafter, the Act). The Land Acqui- 
sition Officer awarded compensation at 
the rate of Rs. 950/- per Acre besides a 
sum of Rs, 4,233-17 as value of improve- 
ments and Rs. 8,063.50 as solatium. The 
learned Subordinate Judge raised the 
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rate of compensation for the land by 
Rs. 1,550/- per Acre by fixing land value 
at the rate of Rs. 2,500/- per acre. Con- 
sequently the quantum of solatium and 
interest also was enhanced. It is not dis- 
puted that the cost of acquisition is to 
be met by the K. S. E. Board. The State 
has not preferred any appeal. Itis in 
these circumstances that the K. S. E. 
Board seeks permission to prefer an ap- 
peal from the decision in L. A. R., 4 of 
1979 mentioned above, 


2. Under. S. 60 of the Act, an appeal 
shall lie from the award or from any 
part of the award of the Court as if it is 
a decree of a civil Court under the provi- 
sion of the Civil P. C., 1908 and subject 
to such rules as may be prescribed. No 
rule governing such appeals have been 
made, 

3, S. 96 of the Code provides that an 
appeal shall lie from every decree pass- 
ed by any Court exercising original juris- 
diction to the Court authorised to hear 
appeals from the decisions of such Court. 


4, Neither S. 60 of the Act nor S. 96 
of the Code, in terms and expressly, say 
as to who can appeal to a superior Court 
against the decision of an inferior Court, 
nor do those provisions expressly pre- 
clude any one adversely affected by the 
decision of the inferior Court from taking 
up the decision of the inferior Court in ap- 
peal to a superior Court. In short, nei- 
ther of these provisions limit the right of 
appeal against the inferior Court’s deci- 
sion to parties to the proceedings before 
the inferior Court, either by expressly 
stating as to who alone can appeal or as 
to who all cannot appeal to the superior 
Court, However. normally one or the 
other of the parties to the proceedings 
before the inferior Court is bound and 
affected by that Court’s decision, and 
therefore, when such a party who is ad- 
versely affected by that Court’s decision 
prefers an appeal, the appellate Court 
need not and will not enquire as to whe- 
ther he is adversely affected or not by 
the impugned decision. In other words, a 


party-appellant enters the superior Court | 


without being asked whether he is in any 
manner adversely affected by the deci- 
sion of the inferior Court. But even such 
a party will have no right of appeai un- 
less he is in fact affected by the decision 
of the inferior Court, 

5. What about one who is not eo 
nomine a party to the proceedings before 
the inferior Court? Can he, if he is ad- 
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versely affected by the decision of the 
inferior Court, take up the matter to the 
superior Court, is the next question to be 
considered. It will be useful to under- 
stand as to what is meant by the right of 
appeal, and we will, therefore, quote the 
following passage from the decision of 
the Supreme Court in Shankar v. 
Krishnaji (AIR 1970 SC 1 at p, 4) in this 
connection :— 

“Such a right was one of entering a 
superior Court and invoking its aid and 
interposition to redress the error of the 
Court below. Two things which were re- 
quired to constitute appellate jurisdiction 
were the existence of the relation of 
superior and inferior Court and the 
power on the part of the former to re- 
view decisions of the latter. In the well 
known work of Story on Constitution (of 
United States) Vol. 2, Article 1761, it is 
stated that the essential criterion of ap- 
pellate jurisdiction is that it revises and 
corrects the proceedings in a cause al- 
ready instituted and does not create that 
cause. The appellate jurisdiction may be 
exercised in a variety of forms and, in- 
deed, in any form in which the legis- 
lature may choose to prescribe. Accord- 
ing to Art. 1762 the most usual modes 
of exercising appellate jurisdiction, at 
least those which are most known in the 
United States, are by a writ of error, or 
by an appeal, or some process of removal 
of a suit from an inferior tribunal. An ap- 
peal is a process of civil law origin and 
removes a cause, entirely subjecting the 
fact as well as the law, to review and a 
retrial. A writ of error is a process of 
common law origin, and it removes noth- 
ing for re-examination but the law. The 
former mode is usually adopted in cases 
of equity and admiralty jurisdiction; the 
latter, in suits at common law tried by a 
jury.” 

The Supreme Court therein referred 
to with approval the decision of the Privy 
Council in Nagendra Nath Dey v. Suresh 
Chandra Dey (AIR 1932 PC 165) where- 
in the Board said (at p. 167) as follows: 

“There is no definition of appeal in the 
Code of Civil Procedure, but their Lord- 
ships have no doubt that any application 
by a party to an Appellate Court, asking 
it to set aside or revise a deci- 
sion of a Subordinate Court, is an appeal 
within the ordinary acceptation of the 
and said :— 

“S. 115 of the Civil P, C. circumscribes 
the limits of that jurisdiction but the 
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jurisdiction which is being exercised is a 
part of.the general appellate jurisdiction 
of the High Court as a superior Court. It 
is is only one of the modes of exercising 
power conferred by the Statute; basical- 
ly. and fundamentally it is the appellate 
jurisdiction of the High Court which is 
being invoked and exercised in a wider 
and larger sense.” 


6. It is an accepted and well settled 
principle of law that no act of Court shall 
harm anyone, be he a party to the pro- 
ceedings before it or not. Therefore, he 
shall have a right to redress the harm 
cr wrong, if any, done to him by an 
inferior Court by invoking one or the 
other of the several kinds of appellate 
jurisdiction of a superior Court provided 
such a superior Court has been constitut- 
ed by law in relation to the inferior 
court to correct the proceedings of the 
inferior court and unless he is expres- 
sly precluded from having resort to that 
forum. Thus a pendente lite transferee 
of the interest of a party to the suit may 
appeal against the decision of the infer- 
ior court even if he has not eo nomine 
come on the record as a party there- 
to, if he is bound by that decision, of 
course, as the transferor could have done 
and subject to the same conditions and 
limitations applicable to the transferor 
and an absolute stranger to the proceedings 
before the inferior Court or a witness in 
those proceedings may invoke the revi- 
sional jurisdiction of the higher Court 
(where such jurisdiction exists in that 
Court) to have some adverse remarks 
made against him by the inferior Court 
expunged. 


7. Where he, who invokes one or the 
other of the several kinds of appellate 
jurisdiction of a superior Court is one 
who is not a party to the proceedings, he 
can enter the superier Court only on 
showing that he has been adversely af- 
fected by the decision of the inferior 
Court, or in other words, only with the 
leave of the superior Court. As to whe- 
ther one is adversely affected by the 
decision of the inferior Court is a pure 
question of fact to be decided in each 
case upon the facts and circumstances of 
that case. 


8. It is bearing’ the above principles 
that this petition for leave to appeal has 
to be considered. As already stated 
neither Sec. 60 of the Land Acquisition 
Act, 1961 nor S.96 of the Code bars an ap- 
peal by one who is not a party to the 
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proceedings before the civil Court to 
which the matter has been referred by 
the Collector under S. 20 of the Act 
from the award passed by that Court 
which for the purposes of appeal is to 
be treated as a decree passed by that 
Court. 


9. The next point to be examined is 
as to whether the petitioner, Board is 
adversely affected by the decision of the 
Subordinate Judge. It is not disputed that 
the cost of acquisition of the land in 
question is to be met by the K. S. E. 
Board. Admittedly the reference Court 
has enhanced the rate of land value 
from Rs. 950/- to Rs. 2500/- per acre. 
Hence the Board has been adversely af- 
fected by the decision the Subordinate 
Judge, to appeal against which, leave is 
sought for by the Board. Applying the 
principles stated above, leave to appeal 
has to be granted. 


10. The above indicated approach to 
decide the question of leave to appeal 
and the conclusion we have arrived at 
as supported by the decision of the 
Supreme Court in State of Punjab v. 
Amar Singh (AIR 1974 SC 994) where 
that Court said (at pp. 1016-17) :— 


“83. There is nothing in the Act or the 
Rules framed thereunder or in the 
Tenancy Act saying as to who can file an 
appeal or revision against the decision or 
order of the Collector exercising jurisdic- 
tion under S, 18. But in view of the long 
array of judicial decisions including that 
of the Financial Commissioner, there can 
be no doubt that the State Government 
or its Department can, if aggrieved, or 
prejudiced by such a decision go in ap- 
peal or revision against it. 


84. Firstly there is a catena of auth- 
orities which, following the doctrine of 
Lindley, L. J., in re Securities Insurance 
Co., (1894) 2 Ch 410 have laid down the 
rule that a person who is not a party to 
a decree or order may with the leave of 
the Court, prefer an appeal from such 
decree or order if he is either bound by 


the order or is aggrieved by it or is pre- 
judicially affected by it. As a rule, leave 


to appeal will not be refused to a person 
who might have been made eo nomine 
a party — See Province of Bombay v. 
W. I, Automobile Association, AIR 1949 
Bom 141; Heer Singh v. Veerka, AIR 1958 
Raj 181 and Shivaraya v. Siddamma, AIR 
127; Executive Officer v. 
Raghavan Pillai, AIR 1961 Ker 114; In. re 
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B, an Infant (1958) 1 QB. 12, Govinda 
Menon v. Madhavan Nair, AIR 1964 Ker 
235.” 


1i. What is said above is sufficient to 
dispose of this civil miscellaneous peti- 
tion by allowing it but the learned coun- 
sel on either side advanced very elaborate 
arguments on the question as to whether 
the K. S. E. Board can be said to be a ‘per- 
son interested’ coming under S, 20 of the 
Act and who can seek a reference of the 
matter to the civil Court. The learned 
counsel for the respondent in that con- 
nection relied on the decision of the 
Supreme Court in Municipal Corporation, 
Ahmedabad v. C. S. Patel ({1970) 1 SCWR 
183) and the majority decision in Indo 
Swiss Time Ltd. v. Umrao (AIR 1981 Punj 
& Har 213 (FB)), while the learned counsel 
for the petitioner relied on the later 
decision of the Supreme Court in Hima- 
laya Tiles & Marble (P.) Lid. v. F. V. 
Coutinho (AIR 1980 SC 1118) and the dis- 
senting judgment of the learned Chief 
Justice in the Full Bench case of the 
Punjab and Haryana High Court. 


12. In Municipal Corporation, Ahmeda- 
bad v. C, S. Patel ((1970) 1 SCWR 183) 
certain lands were notified for acquisi- 


tion. The land-owner impugned the said 
notification before the High Court in a 
writ petition wherein the Municipal Cor- 
poration was impleaded as a party res- 
pondent. The High Court quashed the 
impugned notification. The Municipal 
Corporation preferred an appeal against 
the decision before the Supreme Court. 
A preliminary objection was raised that 
the Corporation has no locus standi to 
prefer the appeal. The Supreme Court 
upheld this objection holding that the 
preliminary notification ‘did not confer 
any interest in the Municipal Corporation 
so as to enable it to file an appeal against 
the order of the High Court allowing the 
petition.’ 

13. In Himalaya Tiles Marble (P) Ltd. 
v. Francis Victor Coutinho (AIR-1980 SC 
1118) certain land was notified to be as 
needed under S. 4 of the L. A. Act, 1894 
for the Himalaya Tiles and Marbles 
(Pvt.) Ltd. This was followed by a de- 
claration under S. 6 of that Act. The Pro- 
ceedings culminated in an award passed 
by the Collector under S. 12 of that Act. 
Thereafter, the land-owner challenged 
the acquisition proceedings in a writ 
petition filed before the High Court, The 
learned single judge quashed the said 
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proceedings. The Himalaya Tiles and 
Marbles (Pvt.) Ltd. filed an appeal against 
this decision before the Letters Patent 
Bench. That Bench held that the appel- 
lant has no locus standi as it was not a 
‘person interested’ within the meaning 
of S. 18 (1) of that Act which corresponds 
to 5. 20 (1) of the Kerala Act, and con- 
sequently . dismissed the letters-patent 
appeal. On further appeal to the Supreme 
Court said (At p. 1120):— 


“7, It seems to us that the definition of 
‘a person interested’ given in Section 18 
is an inclusive definition and must be 
liberally construed so as to embrace all 
persons who may be directly or indirect- 
ly interested either in the title to the 
land or in the quantum of compensation. 
In the instant case, it is not disputed that 
the lands were actually acquired for the 
purpose of the company and once the 
land vested in the Government, after ac- 
quisition, it stood transferred to the com- 
pany under the agreement entered into 
between the company and the Govern- 
ment. Thus it cannot be said that the 
company had no claim or title to the land 
at all. Secondly, since under the agree- 
ment the company had to pay the com- 
pensation, it was most certainly interest- 
ed in seeing that a proper quantum of 
compensation was fixed so that the com- 
pany may not have to pay a very heavy 
amount of money. For this purpose, the 
company could undoubtedly appear and 
adduce evidence on the question cf the 
quantum of compensation.” 


14. The Supreme Court in the above 
case rested its decision on two facts: (i) 
‘the lands were actually acquired for the 
purpose of the company and once the 
land acquired vested in the Government, 
after acquisition, it stood transferred to 
the company under the agreement entered 
into between the company and the Gov- 
ernment’, and, therefore, ‘it cannot be 
said that the company had no claim or 
title to the land, at al’; and (ii) ‘since 
under the agreement the company had 
tc. pay the compensation, it was most 
certainly interested in seeing that a pro- 
per quantum of compensation was ‘fixed 
so that the company may not have to pay 
a very heavy amount of money’, 

-15. Both the requirements mentioned 
by the Supreme .Court in the Himalaya 
Tiles case (AIR 1980 SC 1118), . each of 
which alone is sufficient to hold that a 
company or a person like the K. S. E. 
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Board, for whom the land is acquired 
under an agreement entered into between 
it and the Government, is a ‘person in- 
terested’ mentioned in S. 20 (1) of the Act 
and as defined in S. 2 (2) of the Act, are 
obtained in the present case before us, On 
the general principles discussed earlier in 
this judgment and apart from that, also 
adopting and following the ratio deci- 
dendi of the Supreme Court decision in 
the Himalaya Tiles case, it has to be held 
that the K. S. E. Board has a right of ap- 
peal against the decision of the learned 
Subordinate Judge enhancing the rate of 
land value. 

16. It is contended that the decision 
in the Himalaya Tiles case (AIR 1980 SC 
1118) is opposed to the decision in Muni- 
cipal Corporation, Ahmedabad v. C, S. 
Patel ((1970) 1 SCWR 183). The contention 
is that both these decisions are of co- 
equal Benches of the Supreme Court, and 
that therefore, we should choose to follow 
the earlier decision which, according to 
the learned counsel for the respondent, is 
better in point of law. In support of the 
` proposition that the earlier decision of 
the Supreme Court is better in point of 
law, he relied on the majority decision in 
Indo Swiss Time Ltd. v. Umrao (AIR 
1981 Punj & Har 213) (FB) and the single 
Bench decision of this Court in Commr. 
Trichur Municipality v, Narayanan Nair, 
(1980 Ker LT 101) : (AIR 1980 Ker 176). 
According to him, when there are two 
conflicting binding decisions of two co- 
equal Benches, one earlier in point of 
time and the other later in point of time, 
the incidence of earlier and later deci- 
sions, is of no consequence and the Court 
can follow that decision which commends 
itself to it as laying down the good law. 

17. It is not necessary in this case to 
examine the question as to whether the 
incidence of earlier and later decisions is 
irrelevant when both the decisions are 
rendered by two Division Benches of 
equal strength of the Supreme- Court. and 
this is so, because, in our opinion the pro- 
positions laid down in the two decisions 
referred to above are not irreconcilable 
or inconsistent. As we understand those 
two decisions of the Supreme Court had 
applied the same test in both the cases, in 
the earlier case, the Ahmedabad Munici~ 
pal Corporation case (1970) 1 SCWR 183, 
to hold, on the facts of that case, that no 
appeal lies at the instance of the Munici- 
pal Corporation, and in the subsequent 
decision the Himalaya Tiles case, to hold, 
again, on the facts of that case, that the 


K. S. E. Board v. Cyriae Stephen 


ALR. 


appeal preferred by the company is 
maintainabie. The test applied in both 
the cases is as to whether the appellant 
in the respective cases was ‘either bound 
by the order, or is aggrieved by it or is 
prejudicially affected by it’, — i.e, the 
general principle which subsequently 
found expression in State of Punjab v. 
Amar Singh (AIR 1974 SC 994). In the 
earlier decision the Supreme Court held 
that the preliminary notification under 
S. 4 of the Land Acquisition Act, 1894 
{corresponding to S. 3 of the Kerala 
Act) ‘did not confer any interest in the 
Municipal Corporation so as to entitle it 
to file an appeal against the order of 
the High Court allowing the petition’ 
quashing that  notification-mark, the 
Corporation was a party respondent 
before the High Court in the writ-peti- 
tion, In the Himalaya Tiles case (AIR 
1980 SC 1118). the land acquisition pro- 
ceedings had, (as here) culminated in the 
award passed by the Collector under Sec- 
tion 12 of Land Acquisition Act, 1894 
(corresponding to S. 12 of the Kerala Act) 
and so the Supreme Court said that ‘it 
cannot be said that the company had no 
claim or title to the land at all’ and that 
‘since under the agreement the company 
had to pay the compensation, it was most 
certainly interested in seeing that a pro- 
per quantum of compensation was fixed 
so that the company may not have to pay 
a very heavy amount of money’. 


18. The question involved in the Indo 
Swiss Time Ltd. (AIR 1981 Punj & Har 
213 (FB)) case ofthe Punjab and Haryana 
High Court was as to whether a company 
for whose benefit land is acquired under 
the provisions of the Land Acquisition 
Act, 1894 can be impleaded as a party in 
the civil Court to which the matter has 
been referred under 5. 18 of that Act, 
and not, as in the case on hand, as to 
whether such a company, can prefer an 
appeal against the award, the civil Court 
has passed in the reference proceedings 
enhancing the compensation. So far as 
the Kerala Act is concerned, S. 55 (2) 
thereof provides that a local authority 
or a company for which land is acquired 
under the provisions of the Act, may in 
any proceedings before the Collector or 
the Court, appeal and adduce evidence 
for the purpose of the determination of 
the amount of compensation, but such 
local authority or company shall not be 
entitled to demand a reference under Sec- 
tion 20 of the Act. Thus, the question 
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raised in the Indo Swiss Time Ltd. case 
does not arise under the Kerala Act. 


19. In Commr. Trichur Municipality 
v, Narayanan Nair (1980 Ker LT 101): 
(ATR 1980 Ker 170), a learned Judge 
stated the two questions that were raised 
therein as follows :— 


“Two questions arise in these petitions, 
(1) Whether a company or local authority 
in whose favour an acquisition is made, 
ig a person interested and (2) whether 
such a person has a right of appeal 
against the order of compensation.” 


20. On the ist question the answer 
given is:— Since such a person cannot 
demand a reference and has only the 
limited right to appear and adduce evi- 
dence, it is not a person interested. We 
are afraid that in view of the decision 
of the Supreme Court in the Himalaya 
Tiles case (AIR 1980 SC 1118) decided 
subsequently, the decision as aforesaid of 
this Court is not good law. The Supreme 
Court in the Himalaya Tiles Case said at 
page 1121 :— 


“13. Thus, the preponderance of judi- 
cial opinion seems to favour the view that 
the definition of ‘person interested’ must 
be liberally construed so as to include a 
body, local authority, or a company for 
whose benefit the land is acquired and 
who is bound under an agreement to pay 
the compensation, In our opinion, this 
view accords with the principles of 
equity, justice and good conscience. How 
can it be said that a person for whose 
benefit the land is acquired and who is 
to pay the compensation is not a person 
interested even though its stake may be 
extremely vital? For instance the land 
acquisition proceedings may be held to be 
invalid and thus a person concerned is 
completely deprived of the benefit which 
is proposed to be given to him. Similarly, 
if such a person is not heard by the Col- 
lector or a Court, he may have to pay a 
very heavy compensation which, in case 
he is allowed to appear before a Court, he 
could have satisfied it that the compen- 
sation was far too heavy having regard 
to the nature and extent of the land. We 
are, therefore, unable to agree with the 
view taken by the Orissa High Court or 
even by the Calcutta High Court that a 
company, local authority or a person for 
whose benefit the land is acquired is not 
an interested person. We are satisfied 
that such a person is vitally interested 
both in the title to the property as also 
in the compensation to be paid therefor 
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because both these factors concern its 
future course of action and if decided 
against him, seriously prejudice his 
rights. Moreover, in view of the decision 
of this Court referred to above, we hold 
that the appellant was undoubtedly a 
person interested as contemplated by 
Section 18 (1) of the Act. The High Court 
therefore, committed an error in throw- 
ing out the appeal of the appellant on 
the ground that it had no locus to file an 
appeal before the Bench”. 


21. On the second question, the learn- 
ed Judge in Commr., Trichur Municipality 
v. Narayanan Nair (1980 Ker LT 101 at 
p. 103) : (AIR 1980 Ker 170 at p. 171) 
said :— 


“It is settled law that persons who are 
not parties to a proceeding but are ag- 
grieved by the decree or order passed, 
can file an appeal questioning such order 
or decree after obtaining leave from the 
appellate Court. In other words while 
there is no right to file an appeal, the 
appellate Court can grant leave to do so.” 


22. In our view the principle has been 
stated alittle too broadly, for the right of 
appeal under the Civil P. C., 1908 and the 
Kerala Land Acquisition Act, is not de- 
pendent upon as to whether a person is 
or is not a party to the proceedings be- 
fore the inferior Court (as already seen) 
but on the question as to whether the ap- 
pellant is ‘either bound by the order, or 
is aggrieved by it or is prejudicially af- 
fected by it? as stated by the Supreme 
Court in Amar Singh’s case (AIR 1974 
Punj & Har 994). Even if one is a party 
to the proceedings before the inferior 
Court, he will not have a right of appeal 
unless he is bound by that Courts deci- 
sion, or is aggrieved thereby or is pre- 
judicially affected by it, though may be 
invariably only such a party before the 
inferior Court, will take up the matter be- 
fore the appellate forum and therefore, 
the appellate Court will not ordinarily 
examine as to whether he can enter the 
superior Court. Not so, as far as one who 
is not a party to the proceedings before 
the inferior Court is concerned. He is 
prima facie neither bound by the deci- 
sion of the inferior Court, nor aggrieved 
thereby, nor prejudicially affetced by it. 
So when he prefers an appeal, the ap- 
pellate Court will have to be satisfied 
that the appellant is bound or aggrieved 
or prejudicially affected by the decision 
of the lower Court appealed against, 


68 Ker. 
This is the jurisdiction that is exercised 
by the appellate Court while considering 
an application for leave to appeal to it. 
On being satisfied that such an appellant 
has a right of appeal because he is bound, 
or aggrieved or prejudicially affected by 
the decision appealed against, the appeal 
is entertained, of course, subject to all 
other laws governing an appeal of that 
sort like those pertaining to limitation, 
‘Court-fees etc. On granting leave, the per- 
mission or grant of leave to appeal re- 
lates back to the date of preferring the 
‘appeal or in other words, it is not an ap- 
peal preferred on the.date leave therefor 
‘is granted but one filed when it was filed 
in accordance with other laws governing 
such appeals. In view of what is said 
above, we do not think, that the law has 
been correctly stated in Commr., Trichur 
Municipality v. Narayanan Nair, (1980 
Ker LT 101) : (AIR 1980 Ker 170) where- 
in it is said that since leave petitions were 


filed only long after the appeals were 
filed within which time the appeals 
themselves might have become barred, 


and since such appeals cannot exist with- 
out applications to grant leave, the ap- 
peals were incompetent, Such appeals un- 
accompanied by applications for leave 
for appeal would be defective appeals 
but not incompetent appeals. Such an ap- 
peal can be compared to an appeal filed 
out of time but without an application 
to condone the delay accompanying it. On 
an application to condone the delay being 
filed subsequently and that application 
being allowed by the appellate Court, the 
appeal becomes a proper appeal. So also 
on an applieation for leave to appeal be- 
ing filed subsequently and on that being 
allowed, the appeal becomes one prefer- 
red on the date it was filed. 


We allow this petition but without any 


order as to costs. 
Appeal allowed. 


AIR 1982 KERALA 68 


P. SUBRAMONIAN POTI, Actg C. J. 
AND GEORGE VADAKKEL, J. 
Chandramathi, Appellant v. Pazhetti 
Balan, Respondent. 
M. F. A. No. 51 of 1980, D/- 20-8-1981. 
Evidence Act (1 of 1872), S. 112 — Legi- 
timacy — Wife becoming pregnant after 


husband had undergone vasectomy 
operation — Claim by husband that wife 
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became pregnant by illicit intercourse — 
Success of vasectomy operation not prov- 
ed and no case made out by husband that 
he had no sexual intercourse with wife 
during period she could have conceived — 
Also, allegation of illicit relations not 
repeated on cath in witness box — Pre- 
Sumption is that husband was father of 
child — Decree for divorce cannot be 
sustained, (Hindu Marriage Act (25 of 
1955), S. 13). (Para 9) 


K. P. Dandapani and Sumathy Danda- 
pani, for Appellant; P, Krishnamoorthy 
and B. Krishnamoni, for Respondent. 


SUBRAMONIAN POTI, Ag. C. J, :—=— 
This appeal is by a wife challenging the 
deeree for divorce granted by the Court 
below on a petition by the husband. Par- 
ties are Ezhavas, They were married on 
2-9-1969 and two children have been born 
in the marriage. The wife was residing 
in the husband’s house. After the two 
children were so born, the petitioner- 
husband is said to have undergone a 
bilateral vasectomy operation on 27-7- 
1976. According to the petitioner he 
thereby lost his capacity to procreate 
children. The operation was at the Pri- 
mary Health Centre, Ollur and was done 
by P. W. 1 Doctor Easby. The wife be- 
came pregnant later. She was taken to 
her house on 17-11-1977. According to the 
petitioner, his wife attempted to commit 
suicide on 23-11-1977 and though it was 
unsuccessful she had to be admitted to 
the hospital. It is said that on examina- 
tion she was found to have pregnancy, 
six weeks old and such pregnancy was 
terminated by the doctor to save her life. 
Aeeording to the petitioner he thereafter 
subjected himself to a semen test to see 
whether he had fertility and it was prov- 
ed by the semen-test conducted on 30-11- 
1977 that there was no spermatozoa in the 
semen. Consequently, according to him 
he must be found to have lost the capacity 
to procreate and therefore, his wife must 
be found to have conceived through an- 
cther man. It is also mentioned that his 
brother was responsible for her pregn- 
ancy. This case of the petitioner was 
denied by the wife. According to her 
the petitioner was behaving cruelly to- 
wards her, the vasectomy operation 
undergone by the petitioner was not 
effective, because of that he had to be 
admitted later to the E. S. I. hospital, it 
was not true that his semen had been 
tested or that it had been found that he 
had no capacity to beget -children and 
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also that it was not true that the respon- 
dent became pregnant by illicit inter- 
ccurse with the petitioner’s brother, 


2 The only point that arose for deci- 
sion by the learned Sub-Judge was whe- 
ther the respondent had voluntary sexual 
intercourse with any person other than 
the petitioner since, that was, in essence, 
the case of the petitioner. This would in 
turn depend upon the question whether 
the husband had undergone vasectomy 
cperation and if sec whether such opera- 
tion was effective enough to prevent pre- 
pnancy despite sexual intercourse. This 
is so because the husband has no case 
that he had no sexual intercourse with 
his wife during the period she could have 
conceived. His only case was that despite 
that there could not be any pregnancy 
because of the vasectomy operation he 
had which, by subsequent verification on 
30-11-1977, had been found to be effee- 
tive, since it yielded negative result. The 
fact that the wife had become pregnant 
and that pregnancy was terminated is 
evident from Ext. A3 certificate issued by 
P. W. 2 and that question is no longer in 
issue. 


3. The Jearned Sub-Judge found on 
the basis of Ext. Al and the evidence of 
the Doctor examined as P. W. 1 that the 
petitioner had undergone’ vasectomy 
operation on 27-7-1976. He also found that 
the semen test said to have been con- 
ducted on 30-11-1977 and evidenced by 
Ext, A2 certificate showing a negative 
result would be sufficient to prove that 
the petitioner had no capacity to pro- 
create. Ext. Al is an identity card issued 
for the purpose of vasectomy operation 
cf the petitioner on 27-7-1976. P. W. 1 
does not identify the petitioner as the 
person who was operated upon by him 
on that day. He speaks with reference to 
Ext, Al. But coupled with the evidence 
of the petitioner as P. W. 3 the fact that 
he underwent a vasectomy operation 
eannot be doubted. That of course is also 
not denied. The question then is, can the 
vasectomy operation by itself be taken in 
all cases to be effective without any fur- 
ther evidence of a test for aseertaining 
the presence or absence of spermatozoa? 
P. W. 1 speaks to the ease that up to 
three months after the vasectomy opera- 
tion spermatozoa may be found in the 
semen. This would be the case if the 
operation is successful. But if the opera- 
tion is not entirely successful, naturally 
spermatozoa may be found even after. the 
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period of three months. Evidently this is 
the reason why in the evidence P. W. 1 
says “we issue leaflets advising semen 
test after three months”, Therefore, 
failure of such operations cannot be ruled 
out. It may not be sufficient merely to 
show that a person has undergone a 
vasectomy operation, but it must aiso be 
shown that such vasectomy operation was 
not a failure. That is normally shown by 
the result of a semen test after three 
months or more of the operation. There 
may be many reasons why such operation 
may result in failure and it may not be 
necessary for the purpose of this case to 
consider them because on the evidence 
itself it is seen that it is only a subse- 
quent test that can assure the success of 
the vasectomy operation. Evidently that 
is the reason why reliance is placed on 
Ext. A 2 semen test which is said to have 
been conducted by the petitioner later. 
If no such test had been held and there 
was only the evidence of the Doctor 
showing that the petitioner had under- 
gone the operation, that by itself would 
not have been sufficient to substantiate 
the plea that the child could not have 
been born to the petitioner. The presump- 
tion that may arise under the Evidence 
Act that the child born during the wed- 
lock is born to the husband will neces- 
sarily apply in such a case. S. 112 pro- 
vides for conelusive proof of legitimacy 
of a child born during the continuance of 
a valid marriage. The only exeeption con- 
templated by the section is proof that the 
parties to the marriage had no access to 
each other at any time when the child 


could have been begotten. That the 
husband had undergone a successful 
vasectomy operation is a circumstance 


which will negative the presumption of 
the paternity of the child that could have 
been begotten only after such operation 
was evidently not envisaged at the time 
the section was enacted. The answer, 
perhaps is that the term “aceess” has to 
be understood as opportunity to pro- 
create and not merely opportunity for 
sexual intereourse. We are not examining 
that question here further as that may, 
not be neeessary for this case. 


4. 'Fhough we are Satisfied that there 
was a vaseetomy operation as we have 
indicated, the further question that we 
have to consider is, has it been shown 
that it was a successful operation? How 
far must Ext, A 2 be held to be aes 
satisfactorily in this case? 
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3. The evidence of P. W. 3 is that he 
took from his house his semen for analy- 
sis in the laboratory at the Primary 
Health Centre, Ollur. It is said to have 
been handed over to the Laboratory 
Technician who is said to have conducted 
the analysis, found spermatozoa ‘negative’ 
and reported it te the doctor whe has 
countersigned the certificate. Ext. A2. 
Ext. A2 is on a small piece of paper, no 
doubt, countersigned by the Medical Offi- 
cer in charge of the Primary Health Cen- 
tre, Ollur. It shows the name as Balan 31, 
refers to post vasectomy and semen for 
appraisal and the result negative for 
spermatozoa. It is not evident who has 
Initialled this. Nobody speaks to it. The 
strange thing about it is that the 
Laboratory Technician is not examined in 
the case. The Doctor who has counter- 
signed and who spoke of Ext, A2 is asked 
who the Laboratory Technician was. Evi- 
dently he does not know the name of the 
Laboratory Technician. There is no ex- 
planation as to why he has not been 
examined, and it is in this background 
that we have to consider Ext. A2. The 
Doctor does not even say that the words 
‘negative for spermatozoa’ seen in Ext. 
A2 are those written by the Laboratory 
Technician or the initial in the certificate 
is that of the Laboratory Technician. 
Evidently therefore he only speaks to 
countersigning Ext. A2 which is not of 
much consequence. He is not the one who 
received the sample of the semen. He is 
not the one who analysed it. He is not 
the one who saw the result and that is 
evidently why there is no 
indication that he came to know the 
result otherwise than by reason of Ext. 
A2 which he countersigned, which of 
course anyone of us could see, Whether 
the sample of the semen was taken with- 
in a reasonable interval of its analysis, 
how that sample was treated, how ana- 
lysis was made and how the result was 
reached, are matters of concern in asses- 
sing the value of the certificate and as- 
sessing the validity of the result. There 
is no evidence on this. Reference may be 
made to the following passage in Shaw's 
Textbook of Gynaecology, Ninth Edition 
at page 326: 


“The most important part of the male 
examination is the semen analysis, and 
certain points regarding the methods and 
timing of the collection of the specimen 
are noteworthy. The best specimen is one 
obtained by masturbation in the vicinity 
of the laboratory, since this guarantees 
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its freshness. If this method is uncon- 
genial to the patient, coitus interruptus 
into a widenecked vessel such as a Petri 
dish may be employed. The production 
of a condom specimen is to be discourag- 
d as condoms contain a spermicidal 
chemical and false readings will thereby 
be obtained, The best specimen will be 
produced after a short period of absti- 
nence — not less than three days. It 
Should be emphasised most strongly at 
this point that the sperm picture of a 
man should never be assessed on one 
specimen unless exceptionally good, and 
that the average of three readings is re- 
quired to establish a definite defect....... 


Going by the evidence of P. W. 3, the 
Sample was taken not in the Laboratory 
but was brought from home. How long 
before analysis such sample had been 
taken is not a matter in which there is 
any evidence, 


6. The presence of spermatozoa will 
depend also upon the person from whom 
it is taken. It will be affected if the 
person is suffering from diseases even 
such as mumps, venereal disease or 
tuberculosis, In this context, reference 
may be made to the following passage at 
page 326: 

“It is not enough, however, that 
spermatogenesis should be satisfactory, 
since it is a far cry from the seminiferous 
tubule to the Fallopian tube and many 
hazards beset the journey, The collecting 
apparatus of the epididymis may be 
damaged by traurna or inflammatory dis- 
ease —- notably gonorrhoea or tuberculo- 
sis. The vas deferens itself may be oc- 
cluded, and this is especially to be sus- 
pected if there is a herniorrhaphy scar, 
and doubly so if the scar is bilateral. 
Chronic inflammatory disease of the pro- 
state and seminal vesicle may be asso- 
ciated with male infertility, and congeni- 
tal lesions of the penile urethra such as 
hypospadias provide an obvious mechani- 
cal explanation for imperfect insemina- 
tion.” 


7. Further, there is no evidence in 
this case that what was analysed was the 
sample received. Not that a mistake 
should occur in every case, but this is a 
possibility and one hears once in a while 
that this has so happened. It is especially 
So in a case where the certificate has evi- 
dently been obtained to advance the peti- 
tioner’s case, Whether actually it was the 
Laboratory Technician who conducted 
the analysis is itself a. matter which can 
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be determined only by the examination 
of the Laboratory Technician who neces- 
sarily should be subjected to cross-exam- 
ination on his testimony. P. W. 1 the 
Doctor is not competent to speak on it. 
He does not speak to this. He only states 
that he countersigned a piece of paper. 
So far as analysis is concerned evidence 
is not available. Hence nothing turns on 
Ext. A2. 

8 We must also remember that 
P. W. 3 the petitioner, a person who in his 
petition goes to the extent of setting up 
a case that his wife became pregnant by 
reason of sexual relation with his own 
brother, does not repeat his case on oath 
when in the witness box. 

9. In these circumstances, though we 
find that the husband has undergone 
vasectomy operation, in the absence of 
‘any reliable material to show that such 
‘operation was successful, we cannot find, 
despite the presumption in S. 112 of the 
Evidence Act, that the child born to his 
wife during wedlock is not born to him, 
If that be so, we see no reason for’ the 
decree for divorce granted by the Court 
below. The decree is set aside. The peti- 
tion for divorce will stand dismissed. 
Though learned counsel Shri Krishna- 
moorthy appearing for the respondent 
wanted an opportunity to prove Ext. A2 
certificate by examining the Laboratory 
Technician, we do not think that we 
should, at this stage, remit the matter 
back for that purpose. It is not as if any 
attempt had been made to examine the 
technician but that attempt had failed 
because of the failure of the Court to 
five an opportunity. In a matter where 
the question of paternity is involved and 
a person is seeking to divorce his wife, it 
is up to him to adduce evidence which a 
Court could accept and act upon. It is 
not‘'shown that it was due to any failure 
to give opportunity to him that petitioner 
had failed to adduce evidence. Hence we 
are not inclined to grant such an opportu- 
nity. The appeal is allowed. The peti- 
tion for divorce would stand dismissed. 
No costs. 

Learned counsel for the respondent 
orally prayed for leave to appeal to 
Supreme Court under Art. 134-A of the 
Constitution. We do not see any case for 
leave since no substantial question of 
law of general importance much less any 
question to be decided by the Supreme 
Court arises in this case. Leave declined. 

Appeal allowed. 
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P. SUBRAMONIAN POTI, Ag, C, J. AND 
GEORGE VADAKKEL, J. 


R. C. Mathew, Appellant v, K. M. Jose 
and others, Respondents. 


M. F. A. No. 5i4 of 1978. D/- 12-8-81. 


Motor Vehicles Act (4 of 1938}, Sec- 
tion 116A (1) (a) and (aa) (as introduced 
by Act 47 of 1978) — S. 110A (1) (2) in- 
cludes also person who has not sustain- 
ed bodily injury but whose property has 
keen damaged — Ci. (aa) is only by way 
of abundant caution. 


The expression ‘bodily injury’ in Sec- 
tion 110 is narrower in meaning than the 
sense of the word ‘injury’ used in Sec- 
tion 110A (1) (a). The former term: 
‘bodily injury’ means ‘bodily harm’ or 
‘physical injury’ sustained by a person, 
while the word ‘injury’ connotes injury 
or harm of any kind sustained by a per- 
son. S, 110A (1) (a) is thus comprehensive 
enough to include within its ambit also 
a person who has not sustained any 
bodily injury but whose property has 
been damaged by the accident. 1975 Acc 
CJ 455 (Guj) and AIR 1978 Punj & Har 
171, Foli, 1979 Ace CJ 445 (Mad), 1975 
Ace CJ 40 (Madh Pra) and AIR 1977 Raj 
213, Disting. (Paras 7, 9) 

The subsequent introduction of Cl. (aa) 
by Act 47 of 1978 which specifically pro- 
vides for applications for compensation 
‘by the owner of the property’ damaged 
by the accident is only by way of abun- 
dant caution, (Para 8) 
Cases Referred : Chronological Paras 
1979 Acc CJ 445 : (1978) 2 Mad LJ 246 9 
AIR 1978 Punj & Har 171 : 1979 Ace CJ 


12 : 79 Pun LR 741 9 
AIR 1977 Raj 213 : 1977 Acc CJ 276 : 1977 
Raj LW 84 9 
1975 Ace CJ 455 : 17 Guj LR 820 9 
1975 Acc CJ 40 (Madh Pra) 9 


T. R. Ramchandran Nair and C. C. 
Thomas, for Appellant; M. M. Thomas 
and K M. Immanuel, for Respondents. 


GEORGE VADAKKEL, J.:— Can, a 
Claims Tribunal constituted under S. 110 
of the Motor Vehicles Act, 1939 (herein- 
after, the Act) adjudicate upon a claim 
for compensation in respect of an acci- 
dent which arose on 26-5-1976 (i. e. prior 
to the introduction of Cl. (aa) in 5. 110-A 
(1) of the Act) out of the use of a motor 
vehicle but involving only damages to 
property and not involving death of or 
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bodily injury to any person? This is the 
question that falls for decision in this 
Case. 


2. It is not disputed that under Sec- 
tion 110 of the Act the State Government 
can constitute one or more Claims Tribu- 
nal for the purpose of adjudicating upon 
claims for compensation in respect of ac- 
cidents arising out of the use of motor 
vehicles, if such accidents involve the 
death of, or kodily injury to persons or 
damages to any property of a third party, 
or both, and that this provision is dis- 
junctive wherefore a Claims Tribunal so 
constituted has adjudicatory jurisdiction 
to determine compensation for either or 
both of (i) the death of or bodily injury 
to persons and (ii) damages to any pro- 
perty of a third party caused by an acel- 
dent arising out of the use of a motor 
vehicle. It is also not disputed that the 
Kerala State Government has constituted 
Claims Tribunals in this State in terms 
of S. 119 of the Act, conferring jurisdic- 
tion on them to adjudicate upon claims 
for compensation for either or both of 
(i) the death of or bodily injury to 
persons and (ii) damages to any property 
of a third party caused by an accident 
arising out of the use of a motor vehicle. 


3. The contention is that despite such 
econferment of jurisdiction as is contem- 
plated by S. 110 of the Act, an applica- 
tien claiming compensation solely for 
damages to a property of a third party 
caused by an accident arising out of the 
use of motor vehicle cannot be entertain- 
ed because S. 110A of the Act (as it stood 
prior to its amendment by Act 47 of 1978) 
does not mention that such a person can 
meke an application. One would have 
thought thata Court or Tribunal invested 
by a statutory provision with jurisdiction 
to adjudicate upon a certain claim could 
competently exercise that jurisdiction on 
such jurisdiction being invoked by any 
one, who has a cause of action of the 
nature over which and in respect of 
which such adjudicatory jurisdiction is 
conferred on the Court or the Tribunal, 
no matter whether the statute contains 
or not another provision which says that 
such a person can make an application in 
‘that behalf. If adjudicatory jurisdiction 
exists, it needs only to be invoked for its 
exercise, as otherwise the conferment of 
that power will not serve any -purpose. 
If there are provisions governing the 
manner in which such power is to be in- 
voked, certainly, i, could be invoked 


onlv in that manner. If there be no provi- 
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sion regulating the manner of invoking 
that power, then it can be invoked in any 

manner that is in accord with the general 
practice obtained in relation to invoca- 
tion of the jurisdiction of the particular 
aa or the Tribunal, as the case may 
e. 


4. The constitution of Claims Tribu- 
nals under S. 110 of the Act is, as stated 
therein ‘for the purpose of adjudicating 
upon claims for compensation’, Compensa- 
tion, in law means, a payment to make 
amends for loss or injury to person or 
property. The claim for compensation 
may be in account of the death of or 
bodily injury to persons; or of damage to 
any property. 

5. Section 110-A (1), prior to its amend- 
ment by Act 47 of 1978, provided :— 


“An application for compensation aris- 
ing out of an accident of the nature spe- 
cified in sub-sec. (1) of S. 110 may be 
made. 

(a) by the person who has sustained the 
injury; or 

(b) where death has resulted from the 
accident by all or any of the legal repre- 
sentatives of the deceased; or 


(c) by any agent duly authorised by 
the person injured or all or any of the 
legal representatives of the deceased, as 
the case may be:” 


(Proviso omitted). 


6. The argument on behalf of the re- 
spondents which was accepted by the 
Ciaims Tribunal is that a person whose 
claim is only for compensation in respect 
of damage caused to his property by the 
accident, cannot make an application for 
compensation, because he is not a ‘person 
who has sustained injury’, meaning there- 
by, that he is one who has not sustained 
(to borrow the language employed by the 
Statute in S. 110) ‘bodily injury’. In 
other words, and shortly put, the sub- 
mission is that Cl. (a) of sub-sec. (1) of 
S. 110A takes in only persons who have 
gustained ‘bodily injury’ by the accident. 

7. In our view the expression ‘bodily 
injury’ m S, 110 is narrower in meaning 
than the sense of the word ‘injury’ used 
in S, 110A (1) (a). The former term: 
‘bodily injury’ means ‘bodily harm’ or 
‘ohysical injury’ sustained by a person, 
while the word ‘injury’ connotes injury 
or harm of any kind sustained by aper- 
son. If it were otherwise why should the 
Legislature. usé the word ‘bodily injury’ 
in Sec, 110 and not use the same ex- 
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pression in S. 110A (1) (a)? Sec. 110-A 
(1) (b) provides for making of an applica- 
tion for compensation by all or any of 
the legal representatives of the deceased 
where the accident has resulted in the 
death of any person. Where the accident 
has resulted only in physical injury short 
of death of a person, he can admittedly 
make an application for compensation for 
such injury because he falis under Sec- 
tion 110A (1) (a). If the Legislature had 
in view only these two classes of claims 
in enacting S. 110A (1) (as it stood pre- 
viously) and had not in mind the third 
category of claims mentioned in 5. 110, 
viz., claims for compensation for damage 
or injury to ¢ 
that the Legislature would have used the 
more particular expression, ‘bodily in- 
jury’ used in S. 110 in S. 110A (1) (a) 
also rather than using the generic term 
‘injury’. 

8. Perhaps, till the amendment of Sec- 
tion 110 by Act 56 of 1969 by which ad- 
judication of claims for compensation for 
damages to property of a third party 
was also brought within the jurisdiction 
of the Claims Tribunals. S. 110A (1) (a) 
envisaged cnly making of applications for 
compensation for ‘bodily injury’ sustained 
by a person as a result of a motor acci- 
dent, However, we are of the view, that 
on such amendment, the Legislature did 
noi make specific provision in S. 110A (1) 
as regards making of applications for 
claim for compensation for damages to 
property (as done later by introducing 
Cl. (aa) in S. 110A (1) by Act 47 of 1978) 
because, 5. 110A (1) (a) would take in ap- 
plications in respect of such classes of 
claims also. We are also of the view that, 
therefore, the subsequent introduction of 
clause (aa) which specifically 
provides for applications for com- 
pensation ‘by the owner of the property’ 
damaged by the accident is only by way 
of abundant caution. 

9. The decisions in Ratan Singh 
Karsanbhai Nakum v. Isadkhan Gulam- 
khan (1975 Ace CJ 455) (Guj) and 
Haryana State v. Pusa Ram, (1979 Acc 
CJ 12) : (AIR 1978 Punj & Har 171) take 
the same view as we have taken herein, 
namely, that 5. 110A (1) (a) is compre- 
hensive enough to include within its am- 
bit also a person who has not sustained 
any bodily iajury but whose property has 
been damaged by the accident. In the 
Gujarat High Court’s decision it is point- 
ed out that Webster's Dictionary defines 
the word ‘injury’,.as- meaning::. ‘physical 
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harm or damage to a person, property 
etc.” and the word ‘sustain’ as meaning 
‘to endure; to bear up against; withstand; 
to undergo; to experience; to suffer, as 
an injury or loss’, The other decision 
cited at the bar on behalf of the appel- 
lant are Thillai Govindan v. Karuppa- 
samy (1979 Ace CJ 445 (Mad)) and Ban- 
wari Lal v. Vishnunarayan (1975 Acc CJ 
40 (MP)). In these two cases the question 
raised in the case on hand did not arise 
for consideration, though it was. held 
that the Tribunal can, in view of amend- 
ment of S. 110 by Act 56 of 1969 adjudi- 
cate upon a claim for compensation for 
damage to property, Of the decisions cited 
at the bar it remains to be noticed only 
Br. Achalmal Singhvi v. Chano Khan 
(1977 Acc CJ 276) : (AIR 1977 Raj 213) 
of the Rajasthan High Court, This was a 
case where a composite claim was made 
for compensation. for damage to the 
claimant’s car and for bodily injury sus- 
tained by him. The Rajasthan High Court 
held that such a claim is competent. Wa 
do not think that this decision is in any 
way germane to the point raised herein. 


In view of what is said above, we set 
aside the order under appeal and direct 
the Claims Tribunal to try and dispose 
of the claim made by the appellant. This 
appeal is allowed to the above extent. 
There will be no order as regards costs. 


Registrar, Cochin University 


Order accordingly. 
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P. SUBRAMONIAN POTI, Actg. C. J. 


AND P. C. BALAKRISHNA MENON. J. 


P. N. Krishnan Nambisan, Appellant v. 
Registrar (Returning Officer) for the con- 
duct of elections for the appointment of 
Vice-Chancellor, University of Cochin, 
Respondent. 


W. A. No. 406 of 1981, D/- 9-9-1981. 


(A) Cochin University Act (38 of 1971), 
S. 10 (1) — Appointment of Vice-Chance- 
lor — Three member committee to be 
appointed for purpose of — One member 
to be elected by Senate need not be a 
member of Senate — Words “one elected 
by the Senate” — Construction. Order of 
Single Judge, Reversed. 


A member of the Senate is competent 
to nominate a person who is not a mem- 
‘ber of the Senate to be a candidate. for 
the election as member of the Committee 


; 
+ 
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to recommend the name of Vice-Chancel- 
lor under S. 10 (1) of the University Act. 
(Para 11) 


In the absence of the words “from 
among themselves” or any other words 
conveying the same idea it is not possible 
to read. the words “one elected by the 
Senate” occurring in S. 10 (1) as limited 
to a member of the Senate elected by the 
Senate. (Para 6) 


It is the duty of the Court to give ef- 
fect to the decision of the legislature. 
The various other provisions of the Act 
indicate that the draftsman has used the 
expression “from among themselves” 
whenever the idea sought’to be convey- 
ed was that the candidate should not be 
outside the fold of those who were entitl- 
ed to elect. 


The legislature was, thus, aware that 
when the choice had to be limited to the 
members of the voting body that could 
be expressed precisely by the use of the 
words “from among themselves” 

(Paras 4, 7) 

There is, thus, manifest absurdity or 
repugnancy in assuming that to a three 
member Committee to which the Senate 
is to nominate one member the choice 
need not be limited to the members of 
the Senate. If there is any indication in 
the other provisien of the Statute that 
indication is only in favour of a con- 
struction that there is no need to read 
into S. 10 (1) any limitation. Order of 
single Judge, Reversed. (Para 9) 


(8) Constitution of India, Art. 226 — 
Cochin University Act (30 of 1971), Sec- 
tions 10 (1) and 54 — Nomination of 
person as candidate to be elected by 
Senate te three member committee to be 
appointed under S, 10 (1) — Improper re- 
jection of Provision for reference 
u/s, 54 is not effective remedy — Writ 
Petition is maintainable. (Para 10) 
Cases Referred : Chronological Paras 


(1844) 11 Cl & Fin 85 : 8 Er 1034: 3 LT 
OS 277, Sussex Peerage case 7 
1766 Park 227 : 145 ER 764, Mitchell v. 
Torup 7 
(1584) 3 Co Rep 7a : Moore KB 128 : 76 
ER 637. Heydon’s case 7 


P.K. Appa Nair and Mohan €. Menon, 
for Appellant; C. K, S, Panicker. for 
Respondent. 

SUBRAMONIAN POTI Ag. C. J.:—- A 
question of considerable importance ari- 
ses in this case, That concerns the con- 
struction of S. 10 (1) of the Cochin Uni- 
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versity Act, 1971. Section 10 (1) provides 
that the Vice-Chancellor of the University 
shall be appointed by the Chancellor on 
the unanimous recommendation of a 
Committee appointed by him consisting 
of three members, “one elected by the 
Senate. One elected by the Syndicate and 
the third nominated by the Government.” 
Whether the one member to be elected by 
the Senate should be a member of the 
Senate is the question here. The appel- 
lant before us who was the petitioner in 
the petition under Art. 226 of the Consin. 
before the learned single J udge nominat- 
ed a person who was not a member of 
the Senate as a candidate to be elected 
by the Senate to the three member Com- 
mittee to be appointed by the Chancellor 
under S. 10 (1) of the University Act. The 
Registrar of the University who is 
the Returning Officer rejected the nomi- 
nation, evidently taking the view that the 
words “one elected by the Senate” in 
S. 10 (1) of the University Act should be 
understood as one elected by the Senate 
from among the members of the Senate. 
The petitioner challenges this decision of 
the Returning Officer in the Original 
Petition. The learned single Judge dis- 
missed the Original Petition holding that 
it is only a member of the Senate who 
could be elected by the Senate under 
©. 10 (1) of the University Act. This is 
challenged in this writ Appeal. 

2. It is agreed at the Bar that subse- 
quent to the decision of the Returning 
Officer election was held during the 
pendency of the Original Petition, but 
the Committee has not been so far con- 
stituted by the Chancellor as required by 
S. 10 (1) since the Government has not 
nominated the third member of the Com- 
mittee. The Committee under S. 10 (1) 
has to make its recommendation concern- 
ing the choice of the Vice-Chancellor 
within 3 months of its appointment. That 
stage has not yet been reached because 
appointment has not been made by the 
Chancellor. 

3. We extract S. 10 (1) of the Cochin 
University Act here: 

“10 The Vice-Chancellor :— (1) The 
Vice-Chancellor shall be appointed by 
the Chancellor on the unanimous recom- 
mendation of a Committee appointed by 
him constituting three members, one 
elected by the Senate, one elected by the 
Syndicate and the third nominated by 
the Govt. The Committee shall make 
the recommendation within a period of 
three months of its appointment.” 
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Learned counsel Sri C. K. Sivasankara 
Panicker appearing for the University 


contends that the words “one elected by 
the Senate” must be read and understood 
as one elected by the Senate from 
among the members of the Senate, and 
not from outside. That idea, according 
to counsel, is inherent, for, no qualifica- 
tion having been laid down in the Uni- 
versity Act or in the Statutes as quali- 
fications for nomination to the Com- 
mittee to be appointed by the Chancellor 
there must be read into the Section some 
qualification and that would only be that 
any one of the Senators alone could 
stand for election by the Senate, 


4, Our attention has been drawn by 
learned counsel Sri. P. K. Appa Nair, ap- 
pearing for the appellant, to various Sec- 
tions of the University Act relating to 
election to various authorities of the 
University. According to counsel the Act 
is specific in the matter of election by a 
body from among its members where the 
Act intended that should be the case. 
S. 15 relates to the constitution of the 
Senate. Among the elected members six 
are to be elected by the registered gradu- 
ates “from among themselves”, four to be 
elected from members of the Academic 
Council “from among themselves” and 
there are several other classes of persons 
specified in 2 to 9 and 11 to 14 under the 
title “Elected members” who are to be so 
elected from among themselves, The term 
“from among themselves” appears in 
other Sections too such as S. 19 (1) which 
refers to election of two Deans of Facul- 
ties, not being members of Syndicate, 
elected ‘from among themselves’. Sec- 
tion 22 (1) (v) and (vi) concerns the 
Board of Graduate and undergraduate 
studies. Two members, being Principals 
of Constituent Colleges are to be elected 
from among themselves and three mem- 
bers, being teachers of Constituent Col- 
leges in charge of instruction at the 
graduate level of studies of such Col- 
leges, are to be elected from among them- 
selves. S. 23 (j) and (m) concern the elec- 
tion to Academic Council of three mem- 
bers, not being teachers, elected by mem- 
bers of the Senate from among them- 
selves and 5 members, being teachers of 
the University and teachers of the Con- 
stituent Colleges from among them- 
seives. We are referring to these provi- 
sions to indicate that the draftsman has 
used the expression “from among them- 
selves’ whenever the idea sought to be 
conveyed was that the candidate should 
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not be outside the fold of those whe 
were entitled to elect. Any Statute has to 
be read and understood as a whole 
scheme and any provision in tne Statute 
has to be read in the context of other| 
provisions therein. We cannot but notice 
that the use of the expression “from 
among themselves” in the other Sections 
is relevant in considering the plea that 
even without the words “from among 
themselves” in S. 10 (1) of the University 
Act that Section should be read as so 
qualified. 


5. Both sides have adverted to the 
First Statutes on Election oft the Cochin 
University. The mode of election is spe- 
cified in Statute 2 and Cl. 3 of this 
statute 2 provides, inter alia, that elec- 
tion of one member each by the Senate 
and Syndicate to the Committee for ap- 
pointment of the Vice-Chancellor under 
sub-sec, (1) of S. 10 shall be held in ac- 
cordance with the provisions in Par‘ IV. 
Part IV of the Statutes on Elections pro- 
vides in Statute 94 that certain of the 
Statutes particularly Statutes 28 to 35 shall 
mutatis mutandis apply to election under 
Part IV and Statute 95 provides that the 
election shall be held at the meeting of 
the authority or body concerned, There- 
fore there is provision that the election 
of one member to the Committee to re- 
commend the appointment of the Vice- 
Chancellor is to be held at the meeting 
of the Senate and that Statutes 28 to 35 
concerning elections would apply to such 
election. Statute 28 deals with notifica- 
tion of elections, Statute 29 deals with 
nomination of candidates, Statute 30 
deals with scrutiny of nomination. 
Statute 31 deals with decisions of the 
Returning Officer on objections and 
statute 32 deals with list of candidates 
validly nominated. These Statutes give 
no indication on the question before us. 
In fact the Statutes may not be of any 
assistance to understand the Act, for, the 
meaning of any provision in the Univer- 
sity Act cannot depend upon the provi- 
sions of the Statutes. Anyhow there is no 
provision in the Election Statutes which 
throws light on the construction of Sec- 
tion 10 (1) of the University Act. 


6. To us it appears to be plain in the 
absence of the words “from among them- 
selves” or any other words conveying the 
same idea that it will not be possible to 
read the words “one elected by the 
senate” as limited to a member of the 
senate elected by the Senate. 
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7. It is the duty of the Court to give 
jeffect to the decision of the iegislature. 
To understand such decision the main 
‘source of information available to a Court 
is the language employed by the Statute. 
To start with it 1s only proper to assume 
that the draftsman employed the words 
in their ordinary sense, Even the rule in 
‘Heydon’s case (1584-3 Co. Rep. 7a) 
which of course has no application here- 
— was not accepted as the sole satisfac- 
tory guide to interpretation. The mis- 
chief rule in Heydon’s case came toa be 
superseded to a large extent, in course of 
time by the ‘literal’ or ‘plain meaning’ 
rule. Tindal. C. J. in his advice to the 
House of Lords on the Sussex Peerage 
Claim ((1844) 11 Cl & Fin 85) stated the 
rule thus’ 


“The only rule for the construction of 

Acts of Parliament, is that they should 
be construed according to the intent of 
the Parliament which passed the Act. If 
the words of the statute are in them- 
seives precise and unambiguous, then no 
more can be necessary than to expound 
those words in that natural and ordinary 
sense, The words themselves alone do, in 
such a case, best declare the intention of 
the law giver. But if any doubt arises 
from the terms employed by the legisla- 
ture, it has always been held a safe means 
of collecting the intention, to call in aid 
the ground and cause of making the 
statute, and to have reeourse to the 
preamble, which, according to Chief Jus- 
tice Dyer, is a key to open the minds of 
the makers of the Act, and the mischiefs 
which they intend to redress’ ”. 
In the application of the literal meaning 
rule the plain meaning of the words con- 
strued were not to be ‘understood in 
isolation, but only in the context of the 
provisions of the rest of the statute. This 
idea is conveyed by what is commonly 
called the Golden Rule which allows a 
departure from the literal rule when the 
words used in the enactment, understood 
in the ordinary sense would be repugnant 
to or inconsistent with the other provi- 
sions in the enactment or may lead to 
manifest repugnanee. Parker C. B. in 
Mitchell v. Forup (1766) Park 227 ex- 
pressed this idea thus: 

“It allows for a departure from the lite- 
ral rule when the application of the 
statutory words in the ordinary sense 
would be repugnant to or inconsistent 
with some other provision in the statute 
or even when it would lead to what the 
Court considers to be an absurdity, The 
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usual consequence of applying the golden 


rule is that words which are in the 
Statute are ignored or words which are 
not there are read in. The scope of the 


golden rule is debatable, particularly so 
far as the meaning of an “absurdity” is 
eoneerned.” : 


The result of applying this rule is to read 
into the Act words which are not there or 
omitting words which are there, if. on a 
reading of the entire provisions of the 
Act, such a construction is called for to 
prevent manifest repugnancy or incon- 
sistency. In short the golden rule serves 
as a guide to understand the true import 
of the words in their ordinary sense. The 
rule of reading words in and out of the 
Statutes is stated by Cross on “Statutory 
Interpretation” at page 84 thus: 


“This brings us to the illustration of the 
third of the basic rules set out on p. 43; 
the Judge may read in words which he 
considers to be necessarily implied by 
words which are already in the statute and 
he has a limited power to add to, alter or 
ignore statutory words in order to pre- 
vent a provision from being unintelligible, 
absurd or totally unreasonable, unwork- 
able, or totally irreconcilable with the 
rest of the statute.” 


The same author elaborates the rule thus 
at page 92: 


“The power to add to, alter or ignore 
statutory words is an extremely limited 
ene. Generally speaking it can only be 
exercised where there has been a demon- 
strable mistake on the part of the drafts- 
man or where the consequence of apply- 
ing the words in their ordinary, or dis- 
cernible secondary, meaning would be 
utterly unreasonable. Even then the mis- 
take may be thought to be beyond cor- 
rection by the Court, or the tenor of the 
statute may be such as to preclude the 
addition of words to avoid an unreason- 
able result.” 


8. The question in this case is, could 
it be said that there is a demonstrable 
mistake of the draftsman in omitting the 
words “from among themselves” in Sec- 
tion 10 (1) of the University Act so that 
the Court is bound to supply that omis- 
sion. Would it be totally unreasonable to 
read the Section as it is in the plain sense 
without the addition of the words? Will 
the consequence attendant on such con- 
struction be to render the meaning mani- 
festly absurd or repugnant to the provi- 
sions of the Statute’? A l 
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9. Reading S. 10 (1) as it is without 
the addition of the words suggested it 
plainly enables the Senate to elect a 
member, either one from among them- 
selves or one from outside their fold. As 
we have indicated reading other provi- 
sions of the Statute to which we have 
already adverted, we notice that the legis- 
lature was aware that when the choice 
has to be limited to the members of the 
voting body that could be expressed pre- 
cisely by the use of the words ‘from 
among themselves”. There is no manifest 
absurdity or repugnancy in assuming that 
to a three member Committee to which 
the Senate is to nominate one member 
the choice need not be limited to the 
members of the Senate. If there is any 
indication in the other provision of the 
Statute that indication is only in favour 
of a construction that there is no need to 
fread into S. 10 (1) any limitation as con- 
tended for the University. Elected mem- 
bers of the Senate are drawn from various 
classes such as academicians, businessmen 
and Trade Unionists. They may represent 
various interests and may be experts in 
their own field. There may be equally 
competent men or perhaps more com- 
petent men outside their fold — by com- 
petence we mean the expertise to choose 
a proper academician-cum-Administrator 
to be the executive Head of the University 
— who they may choose to elect, The 
function of the 3 member Committee is to 
recommend a suitable name for appoint- 
ment as Vice-Chancellor. If the members 
of the Committee are unable to unani- 
mously recommend the name they have 
to submit a panel of 3 names from out 
of which the Chancellor is to make selee- 
tion. The choice of names for a very res- 
ponsible office in such a high academic 
body as the University cannot be satisfac- 
torily made by persons uninformed of the 
field of eligibles with academic distine- 
tions suited to such a high offiee as that 
of a Vice-Chancellor, Therefore while the 
members of the Senate must have the 
voice to choose a proper man—it could 
well be one among themselves—- who can 
discharge the function of recommending 
an eminent person as a Vice-Chancellor 
they can leave that job to that one in 
whom they have confidence as one suited 
and qualified for that purpose. Therefore 
there is no unreasonableness in the 
Senators electing a person outside their 
own fold for membership of the Com- 
mittee. When other provisions of the Act 


indicate that no limitation was contem- 
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plated in the case of election by the 
Senate under S. 10 (1) and the result 
would in no way be unjust or untair 
there is no reason to give an interpreia- 
tion contrary to the plain or ordinary 
sense. There is no justification to read 
any words which are not in the Staiute. 


10. A contention was raised before the 
Jearned single Judge that S. 54 of the 
Act precludes this Court from entertain- 
ing the Original Petition. S. 54 of the ee 
versity Act reads thus: 


“Dispute regarding interpretation of 
tnis Act and the Statutes, Ordinances, 
Regulations and Rules made thereunder 
or regarding the constitution of any au- 
thority or body — If any dispute arises 
regarding the interpretation of any pro- 
vision of the Act or any Statutes, Ordin- 
ances, Regulations or Rules as to whether 
a person has been duly elected, appoint- 
ed, or nominated or is entitled to be a 
member of any authority or body of the 
University, the matter may be referred 
to the Chaneellor, and shall be so refer- 
red to him if not less than twenty-five 
members of the Senate so require. 

(2) The Chaneellor shall after taking 
such advice as he deems necessary, de- 
cide the question and his decision thereon 
shall be final: 


Provided however that the decision of 
the Chancellor shall not be binding on the 
Dniversity Appellate Tribunal.” 


The dispute falling within the latter part 
is one whether a person has been duly 
nominated to be a member of any auth- 
ority or body of the University. Respon- 
dents’ counsel has no case that the Com- 
mittee to be eonstituted under S. 10 (1) 
is an authority of the University or is a 
body of the University. It cannot be a 
body of the University, for, it is compos- 
ed not only of a member elected by the 
Senate and another elected by the Syndi- 
cate but also one nominated by the Gov- 
ernment. We need not examine that fur- 
ther, for, the ease of the respondent is not 
that S. 54 would apply because the 
nomination is to the body of the Univer- 
sity but that this is a case where a dis- 
pute has arisen regarding the interpreta- 
tion of a provision of the Act, namely, 
S. 10 (1) of the University Act. Therefore 
it is said that S. 54 (1) will apply and if 
so the matter may be referred to the 
Chancellor whereupon the decision on 
the question by the Chancellor will be 
final. S. 54, it may be noted, does not 
indicate who has to make a reference to 
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the Chancellor. Is it the Returning Offi- 
cer? Is it the Pro-Vice-Chancellor? Is it 
the Senate or the Syndicate? The Act is 
silent about this. Apart from this refer- 
ence is obligatory only where not less 
than 25 members of the Senate require 
such reference, Learned counsel for the 
University fairly agreed with us that 
while reference on the request by the 
23 members of the Senate is obligatory, 
it is not so where the motion is that of 
any other person. Under what circum- 
stances such reference should be made is 
a matter into which we need not go fur- 
ther in this case. The University’s stand 
is that it is not as of right that any per- 
son could seek reference It is not the 
University’s case that merely because any 
person seeks a reference there is an ob- 
ligation on the part of any authority of 
the University to make ‘such reference. If 
that be the case the provision for refer- 
ence is not an effective or adequate re- 
medy and the petitioner could not be put 
out of Court for that reason. 


11. Hence we hold that any member 
of the Senate is competent to nominate a 
person who is not a member of the 
Senate to be a candidate for the election 
as member of the Committee to recom- 
mend the name of Vice-Chancellor under 
S. 10 (1) of the University Act. In that 
event the rejection of the nomination of 
one Sri P. Radhakrishnan made by the 
petitioner-appellant here was contrary to 
the provisions of S, 10 (1) of the Univer- 
sity Act. 

In the circumstances the Writ Appeal is 
allowed and the rejection of the nomina- 
tion paper filed by the appellant nominat- 
ing one Sri. P. Radhakrishnan is set aside. 
Consequently the subsequent election will 
also stand set aside. This shall not pre- 
clude the election proceedings being con- 
tinued from the stage prior to the rejec- 
tion of the nomination paper of Sri, P. 
Radhakrishnan. No costs. 


Writ appeal allowed. 


AIR 1982 KERALA 78 
P. SUBRAMONIAN POTI, Actg. C, J. 
AND GEORGE VADAKKEL, J. 
P. Indira Devi, Appellant v. Kumaran, 
Respondent, 
M. F. A, No. 216 of 1980, D/- 6-8-1981. 


Hindu Marriage Act (25 of 1955), S. 13 — 
Desertion — Factors constituting deser- 
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tion — Held when wife was pregnant and 
left for father’s home it did not constitute 
desertion even though she left without 
husband’s consent. 


Desertion, in its essence, is the separa- 
tion of one spouse from the other with 
intention on the part of the deserting 
spouse of bringing cohabitation perman- 
ently to an end, Further such separation 
must be without the consent of the other 
spouse. The mere physical act of depar- 
ture of one spouse does not necessarily 
make that spouse the deserting party. 
Desertion is not withdrawal from a place 
but from a state of things. The state of 
things may be termed for short the home. 
Therefore, a Court must look for the 
existence of two elements to find deser- 
tion: first, the factum of physical separa- 
tion and second, the animus deserendi. 
that is the intention to bring cohabitation 
permanently to an end. These two ele- 
ments must be present on the part of the 
deserting spouse and there must be ab- 
sence of consent as well as absence of 
conduct reasonably causing the deserting 
spouse to form intention to bring cohabi- 
tation to an end. Desertion commences 
from the time the factum of separation 
and the animus  deserendi coincide in 
point of time. This may be simultaneous 
or may be at different points of time. 
(1938) 3 All ER 722; (1948) 2 All ER 920; 
(1939) 3 All ER 779 and (1952) 1 All ER 
223, Refd. (Para 3) 

Held there was no scope in the instant 
case for finding any animus to bring 
cohabitation and marital life permanently 
to an end when the wife was pregnant 
and left for her father’s home. Whether 
she left with the consent of the husband 
or not was immaterial for that purpose. 
It was merely a case of one of the spouses 
leaving for the parents’ home. There was 
ne indication that she formed the neces- 
sary animus later. In fact, her acceptance 
of the offer made by her husband to take 
her home when the maintenance case 
came up was itself proof that she had no 
animus to separate, There was no evi- 
dence to show that such animus was form- 
ed later, much less two years prior to the 
date of the husband’s petition for divorce. 
In these circumstances, there was no 
scope for allowing the petition for divorce. 

(Para 4) 
Cases Referred: Chronological Paras 
(1952) 1 All ER 223 : (1952) 1 TLR 250, 

Lane v, Lane 3 
(1948) 2 All ER 920: 64 TLR 623: 92 SJ 

660, Hopes v. Hopes 3 
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(1939) 3 All ER 779: 161 LT 210 : 55 TLR 
1037, Pardy v. Pardy 3 
(1938) 3 All ER 722: 159 LT 530: 54 
TLR 1134, Herod v. Herod 3 


T. L. Viswanatha Iyer and N. Subramo- 
niam, for Appellant; M, Ratna Singh, for 
Respondent. 


SUBRAMONIAN FOTI Ag. C. J.:— A 
petition for dissolution of marriage under 
S. 13 of the Hindu Marriage Act stands 
allowed by the order of the learned Dis- 
trict Judge of Kozhikode by the judgment 
which is under appeal here. The appeal 
is at the instance of the wife who object- 
ed to the petition for divorce. We shall 
refer to the parties as they are arrayed 
in the petition for divorce. The petitioner, 
K. Kumaran, married the respondent P. 
Indira Devi on 6-4-1975 and in that mar- 
riage they have a child. On 1-9-1975, 
when the wife was pregnant, she is said 
to have left for her father’s home along 
with the father but without getting the 
consent of the petitioner. She delivered a 
child there and thereafter the petitioner 
tried to take her back to his house but 
. she refused. She instituted proceeding 
for maintenance before the Chief Judicial 
Magistrate as M. C. No. 108 of 1977 com- 
plaining that the husband was neglecting 
to maintain her and the child, When those 
proceedings came up, the petitioner offer- 
ed to take his wife and the child with 
him and maintain them which offer was 
accepted by the respondent. In further- 
ance of such offer the respondent accom- 
panied the petitioner to the Calicut Rail- 
way Station in order to proceed from 
there by train to Parappanangadi, where 
the house of the husband was situate. The 
petitioner was accompanied by two other 
persons. At the Railway Station four 
tickets were. purchased and one ticket was 
given to the respondent and she was 
asked to wait in the Ladies Waiting room. 
The other three were on the platform, 
chatting. According to the petitioner, 
after sometime when he looked for his 
wife she was not seen in the waiting 
room and it was understood: that she had 
been taken by her uncle in a taxi from 
the Waiting Room. Her evidence shows 
that she went to Parappanangadi. Accord- 
ing to her, before the train came she 
tried to find her husband but not finding 
him she went along with her uncle to 
Parappanangadi. From there she did not 
go to her husband’s house as she was told 
that the reception in the husband’s house 
would not be welcome. She is said to 
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have gone to the police and made a com- 
plaint. Thereafter the husband filed the 
petition for divorce alleging that his wife 
had deserted him from 1-9-1975 and since 
there is desertion for more than two years 
the petition for divorce had to be allowed. 
The petition was filed on 22-3-1978, The 
learned District Judge found that he was 
inclined to believe the petitioner and 
concluded that the respondent had gone 
home without the permission of the peti- 
tioner. He further found, “that there was 
no absolute duty on the part of the peti- 
tioner to go and fetch her. She could 
have gone to her marital home which she 
did not do”. It is further found that it is 
the admitted case of both parties that 
before the Magistrate when the case 
M. C. 108 of 1977 came up, the petitioner, 
expressed his preparedness to take the 
respondent and child to his house and 
maintain them. that this was accepted by 
the respondent and the petition was dis- 
missed. After referring to the incident 
at the Calicut Railway Station he seems 
to find that the version of the petitioner 
as to what happened was acceptable. Then 
without any further discussion the lear- 
ned Judge simply finds that the case of 
the petitioner is true and not that of the 
respondent. On that basis he holds that 
the respondent had deserted the peti- 
tioner for the requisite period. We must 
observe that the judgment is thoroughly 
unsatisfactory. The learned Judge has 
treated the matter very lightly and 
casually. He has not formulated the 
matters which. had to be considered in a 
dispute of this nature nor has he entered 
findings thereon, In fact his mind has 
not been applied to the real controversy 
which he was called upon to decide. In 
matrimonial cases, the Court is expected 
to evince considerable anxiety and it is 
only after due deliberation that a Court 
should grant a divorce. We -regret to see 
that there is absence of such due delibera- 
tion in this case. 

2. Merely finding that the petitioner’s 
case is true and therefore desertion for 
the requisite period is proved, would not 
meet the requirements of a proper order. 
Under what circumstances separation 
may amount to desertion has not engaged 
the attention of the learned Judge, Again 
at what time and. how the desertion com- 
menced and whether desertion continued 
during the whole of the period are 
matters on which one would expect a 
Court to exercise itself in a case of this 
nature. 
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3. On the facts what is proved is that 
on 1-9-1975 when the wife was pregnant 
she was taken to her home by her father. 
Even assuming that before going to her 
father’s house she did not take the con- 
sent of her husband, that does not mean 
that she was deserting the husband. She 
lived in her father’s house. She never in- 
dicated her unwillingness to go back to 
her husband’s house, There are instances 
where minor irritants may keep spouses 
apart and some amount of give and take 
on the part of one of the spouses may 
make marital life possible and smooth in 
such cases. In this case when the husband 
did not maintain the wife for sometime, 
the wife issued a notice for maintenance 
to which the husband sent the usual reply 
that he was willing to take and maintain 
her. Thereafter a case for maintenance 
was instituted. The fact remains that in 
that case the wife agreed that she will 
not prosecute it. The petition was allow- 
ed to be dismissed when the offer was 
made by the husband that he will take 
the wife and child to his house. This is a 
point, the significance of which is lost 
sight of by the learned District Judge. 
The wife would not have allowed her 
petition to be dismissed if she had no in- 
tention to go with her husband. She 
would have rather proceeded with her 
petition. She allowed her petition to be 
dismissed. The learned Judge missed to 
note in his judgment that the wife ac- 
cepted the offer. If she had accepted the 
offer but changed her mind later deser- 
tion would commence only when her 
change of mind took place. On the facts 
one would find it almost impossible to 
find a case of desertion, It has been so 
found in this case only because the Court 
had no occasion to consider what are the 
elements or requirements constituting 
desertion. Since this question is of com- 
mon occurrence, we wish to state what 
‘desertion’ means and what a Court must 
leok for in a case of desertion, Desertion, 
in its essence, is the separation `of one 
spouse frorn the other with intention on 
the part of the deserting spouse of bring- 
ing cohabitation permanently to an end — 
vide Herod v. Herod ((1938) 3 Al ER 722 
ai p. 731); Hopes v. Hopes ((1948) 2 All ER 
920 at p. 925). Further such separation 
must be without the consent of the other 
spouse. The mere physical act of de- 
parture of one spouse does not necessarily 
make that spouse the deserting. party. 
Desertion 1s-not withdrawal from a place 


but from a state of things, — Pardy ve 


P. Indira Devi v. Kumaran 


A.L R. 


Pardy ((1939) 3 All ER 779 at p. 782). 
What law seeks to enforce is the recog- 
nition and discharge of the common ob- 
ligations of the married life and it is 
therefore said that mere withdrawal from 
the place should not be taken as deser- 
tion, It must be the withdrawal from a 
state of things. The state of things may, 
be termed for short the home — Lane v. 
Lane ((1952) 1 All ER 223), Therefore. a 
Court must look for the existence of two 
eiements to find desertion: first, the fac- 
tum of physical separation and second, 
the animus deserendi, that is the inten- 
tion to bring cohabitation permanently to 
an end. These two elements must be pre- 
sent on the part of the deserting spouse 
and there must be absence of consent as 
well as absence of conduct reasonably 
causing the deserting spouse to form his 
intention to bring cohabitation to an end. 
Desertion commences from the time the 
factum of separation and the animus de- 
serendi coincide in point of time. This may 
be simultaneous or may be at different 
points of time. 





4, There is no scope in this case for 
finding any animus to bring cohabitation 
and marital life permanently to an end 
when the wife was pregnant and deft for 
ker father’s home on 1-9-1975. Whether 
she left with the consent of the husband 
or not is immaterial for that purpose. It 
was merely a case of one of the spouses 
leaving for the parents’ home. There is no 
indication that she formed the necessary 
animus later. In fact. her acceptance of 
the offer made by her husband to take her 
home when the maintenance case came up 
is itself proof that she had no animus to 
separate. There is no evidence to show 
that such animus was formed later, much 
less two years prior to the date of the 
petition. In these circumstances, there 
was no scope for allowing the petition for 
divorce. The order of the learned Dis- 
trict Judge is set aside and the petition 
for divorce dismissed. The appeal is al- 
lowed with costs. 

a Appeal allowed. 
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AIR 1982 KERALA 8i 
G. BALAGANGADHARAN NAIR, J. 


T. V. Subhadra Amma, , Petitioner V. 
Kerala Board of Revenue and others. 
Respondents. 

O. P. No. 1783 of 1981-C, D/- 5-5-1981. 

(A) Kerala Abkari Shops (Disposal by 
Auction) Rules (19760), R. 54 — Respon- 
dent’s tender accompanied by pay orders 
and not by demand drafts as required by 
R. 5A — No complaint made against 
efficacy of pay orders — Submission of 
pay- orders with tender constitutes sufti- 
cient compliance with R. 5A. (Negotiable 
Instruments Act (1881), S. 85A). 


’ Pay orders are not unknown pheno- 
mena but are documents akin to banker’s 
drafts in current use frequently obtained 
by customers for making payments to 
Government departments. Pay orders, are 
paid and collected by banks in the same 
way as cheques are. For the purpose of 
R. 5A, pay orders are as efficacious as 
demand drafts. (Para 4) 


Held, there was no complaint about 
the efficacy of the pay orders submitted 
by the respondent along with his tender. 
This was of significance, for, the object 
of the Rules was to safeguard public 
revenues and not to arm a private party 
like the petitioner who challenged the 
validity of the respondent’s tender, witha 
weapon of offence. Pay orders in such a 
situation as in this case, were as effective 
as demand drafts and the pay orders sub- 
raitted by the respondent with his tender 
constituted sufficient compliance with the 
requirements of R. 5A. (Para 4) 


(B) Kerala Abkari Shops (Disposal by 
Auction) Rules (1970), Rr. 5 (13) and 5A 
— Sale by tender under R. 5A is subject 
to provisions of R. 5 (13) — R, 5A does 
not repeal provisions of R. 5 but supple- 
ments them. 


Rule 5A and the provisions introduced 
by the amendment do not purport to re- 
peal the provisions of R. 5 but only to 
supplement them, nor have they the 
effect of repealing R. 5 by implication. 
“Auction” is one mode of disposal by 
“sale”. The amendment which has added 
“tender” as a means of disposal introduc- 
ed a definition in cl. (da) defining “auc- 
tion” as including invitation and accept- 
ance of tender also. The other material 
provisions of R. 5, like sub-rule (10), ap- 
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ply to tenders, There being nothing re- 
pugnant in the context, this new defini- 
tion has to be read into R. 5 (13) and so 
read there can be no doubt that sale by 
auction or by tender will fall within its 
mischief. Rule 5A itself provides for a 
composite procedure: invitation of ten- 
ders before calling for open bids and 
thereafter acceptance of the open bid or 
the tender whichever is higher. It is im- 
possible to segregate R. 5A from R. 5 
which contains the general provisions for 
the disposal of Abkari Shops, Auction 
sale within R. 5A will be covered by R.5 
(13) and there is no reason why what is 
applicable to auction should be inapplica- 
ble to tender, for tender is only another 
means of selling the Abkari Shops. The 
object of R. 5 (13) is obviously to vest a 
high authority like the Revenue Board 
with the power to monitor the disposal 
of Abkari Shops as they constitute a 
major source of the State’s revenue. It 
cannot be that the object ceases to be rel- 
evant where disposal of the shop is by 
tender and not by auction. (Para 5) 

(C) Kerala Abkari Shops (Disposal by 
Auction) Rules (1970), R. 5 (13) — Notice 
~. Sale by tender under R. 5A Ac- 
ceptance of petitioner’s tender by Auc- 
tioning Officer revoked by Revenue 
Board under R. 5 (13) and respondent’s 
tender accepted instead — Omission to 
give notice to petitioner does not vitiate 
order of Revenue Board. 


The disposal of the right to sell liquor 
whether by auction or tender is a con- 
tinuous process, starting with the dis- 
posal by the Auctioning Officer and end- 
ing with its confirmation or refusal by 
the Revenue Board. The acceptance of 
the tender or bid by the Auctioning Offi- 
cer is provisional and becomes final only 
when the Revenue Board passes its order. 
The act of the Revenue Board in con- 
firming or vacating the sale is thus a 
stage in the process of disposal of Abkari 
Shops and the Revenue Board is not 
bound to notify the person affected before 
it passes the final order. (Para 6) 


Cases Referred: | Chronological Paras 
AIR 1962 Ker 210 : 1962 Ker LT 173 4 


T. L. Viswanatha Iyer, P. S. Naraya- 
nan. K. S. Menon. S. Ramachandran and 
S. R. Dayananda Prabhu, for Petitioner; 
Govt. Pleader and C. Sankara Menon, for 
Respondents. 


ORDER :— The sale of the right to run 
Toddy Shop No, 1, Kootumgal, Shertallai 
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Range for the year 1981-82 was fixed for 
Mar. 24, 1981. Before the auction the peti- 
tioner who was licensee of the shop for the 
year 1980-81 submitted a tender for Rupees 
60,000/~ with all the prescribed documents 
including a Bank draft for Rs, 6,000/- from 
the Dhanalakshmi Bank Ltd. Respondent 4 
submitted a tender for Rs. 60,100/- and 
the tender was accompanied by two 
pay orders of which Exts. Rl and 
Ri (a) are the copies for Rs. 4.500/- 
and Rs. 2,000/- issued by the Alleppey 
Branch of the Bank of Cochin Limited 
in favour of the 3rd respondent, the As- 
sistant Excise Commissioner, Alleppey. 
The tenders and other records were sub- 
mitted before the 2nd respondent. the 
District Collector, Alleppey who was the 
Auctioning Officer. The demand draft 
given by the petitioner and the pay 
orders given by respondent 4 represented 
amounts not less than 10 per cent of the 
tendered amount as mentioned by R. 5A 
of the Abkari Shops (Disposal by Auction) 
Rules. Respondent 2 rejected the tender 
of respondent 4 as it was accompanied by 
pay orders and not by demand draft as 
required by R, 5A and provisionally ac- 
cepted the petitioner’s tender. The peti- 
tioner thereupon deposited a security of 
30 per cent of the tender amount under 
Exts. Pl and P2 and executed a tempor- 
ary agreement in terms of the rules. Re- 
spondent 4 thereupon filed a petition be- 
fore the Ist respondent, the Board of 
Revenue. By its decision dt. Apr. 1, 1981 
the Board of Revenue set aside the order 
of respondent 2 and accepted the tender 
of respondent 4, Respondent 3 thereupon 
sent to the petitioner a communication 
Ext. P3 dt. Apr. 2, 1981 intimating her 
the decision of the Revenue Board and 
asking her to get her security released. 
On Apr. 3, 1981 respondent 4 remitted 
the necessary amount and executed the 
required agreement, The petitioner has 
filed the Original Petition challenging 
the decision of the Board of Revenue ona 
number of grounds, She complains that 
_ as respondent 2 was alone competent to 
accept her tender it was not open to the 
Board of Revenue or any other authority 
to revoke the acceptance of her tender. 
It is alleged that the Rules vest no reserve 
or supervisory power in the Revenue 
Board in this regard and that its action 
was completely void. She further alleges 
that even if the Board of Revenue had 
any power it should have rejected the 


tender of respondent 4 as invalid, as was 
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companied only by pay orders and not a 


.demand draft in terms of R. 5A. The peti- 


tioner also contends that the Revenue 
Board has violated the rules of natural 
justice in that it passed the impugned 
decision without hearing her or even 
without issuing her a notice, 


2. Respondent 4 has filed a counter- 


affidavit seeking to meet those con- 
tentions. 
3. The three contentions raised by 


counsel for the petitioner are that in 
terms of R. 5A, respondent 2 was right 
in rejecting the tender of respondent 4, 
that the Revenue Board was wrong in 
taking a contrary view, that it acted 
without jurisdiction in purporting to 
interfere with the acceptance of the peti- 
tioner's tender as it has no power to do 
so and that even if it has the power it 
erred in exercising the power without 
notice to the petitioner. 


4, The first contention turns upon the 
question whether a pay order satisfies 
the requirements of R. 5A. R. 5A which 
was added to the A. S. D. A. Rules by an 
amendment dt, Mar. 7, 1981 lays down so 
far as material, that before the com- 
mencement of the sale of each shop, the 
Officer conducting the sale shall also in- 
vite tenders, and that the tenders which 
should be in Form VI should be accom- 
panied by a demand draft for an amount 
not less than 10 per cent of the tendered 
amount. Counsel for the petitioner drew 
my attention to S. 85A of the Negotiable 
Instruments Act which defines a draft as 
an order to pay money, drawn by one 
office of a bank upon another office of the 
same Bank for a sum of money payable 
to order on demand. He submitted that 
an order to pay money drawn by one 
office of a Bank upon an office of a differ- 
ent Bank would also be a draft, although 
it is really a cheque as explained in In 
the matter of Palai Central Bank Ltd., 
AIR 1962 Ker 210, He contended that 
Exts. Ri and Ri (a) produced by respon- 
dent 4 are not demand drafts of either of 
these categories and that even if they 
have some, features analogous to demani 
drafts they would not satisfy the manda- 
tory terms of R. 5A. Ext. Rl which is 
headed “Pay Order” reads: 


“Pay Asst, Excise Commissioner, Allep- 
pey or Order Rupees Four Thousand Five 
hundred only being request from V. V. 
Parameswaran.” (V. V, Parameswaran is 
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Ext. Rl (a) is in the same terms except 
that it is for Rs, 2,000/-. Exts. Ri and 
Ri (a) are orders issued by the Alleppey 
Branch of the Bank of Cochin Limited 
directing payment of the amounts speci- 
fied to respondent 3 or his order. They 
are not orders issued by the Alleppey 
Branch of the Bank upon another branch 
or upon a branch of a different Bank. 
Counsel is therefore right in saying that 
they are not in terms demand drafts, as 
defined in S. 85A or as generally called. 
It however appears to me that they are 
as efficacious as drafts for a purpose like 
this, If respondent 4 had submitted a de- 
mand draft issued by the Alleppey 
Branch of the Bank of Cochin drawn upon 
another of its branches or upon a branch 
of another Bank it would have satisfied 
R. 5A and it would have been beyond 
exception, even on the argument of coun- 
sel for the petitioner. Exts. RI and Ri (a) 
are orders upon itself to pay the amount 
to the 3rd respondent and it is difficult to 
see how between the Bank and the payee 
they could be less effective than a de- 
mand draft. As for the legal incidents of 
pay orders the following statement in 
Cheques in Law and Practice, 3rd Edition 
by M. S, Parthasarathy, pages 486-487 
which was the only authority brought to 
my notice is worth reproducing: 


“A pay order is akin to the banker’s 
draft but with the difference that it is 
issued by, and drawn on, the same office 
of the bank. Pay orders are frequently 
obtained by customers for making pay- 
ments to Government departments, The 
Bank cheques in Australia are perhaps in 
the same class as pay orders. 


Pay orders are paid, and collected by, 
banks in the same way as cheques are. 
tt is however to be noted that pay orders 
are not covered by Ss. 85A and 131A of 
the N. I. Act since they are not bankers’ 
drafts. The definition of a banker’s draft 
given in 5, 85A (which is referred to in 
S. 131-A) requries that it should be drawn 
by one office of a bank upon another 
office of the same Bank. Hence, it would 
appear that the banker will not be pro- 
tected in paying such an order with a 
forged endorsement. The collecting 
banker also will not be able to claim pro- 
tection under S. 131 of the N. I. Act while 
collecting such orders,” 


(The passage shows that: pay orders are 
ot unknown phenomena but are docu- 
ment akin to banker’s drafts in current 
se frequently obtained by customers for 
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making payments to Government depart- 
ments. That is the very purpose for which 
Exts. Rl and Ri (a) were obtained hny re- 
spondent 4. Pay orders, as the extract 
from Parthasarathy shows, are paid and 
collected by banks in the same way as 
cheques are. And AIR 1962 Ker 210 ex- 
plains that drafts outside S. 85A are really 
cheques, although ordinarily called drafts. 
There is therefore hardly any distinction 
for our purposes between a pay order and 
a demand draft. The question of protection 
on payment of the amount on a forged 
endorsement or by a collecting banker 
under S. 131, N. I, Act. points noted in 
Parthasarathy do not arise as no such 
situation exists here. The Government 
Pleader had also no complaint about the 
efficacy of Exts. R1 and R1 (a), This is 
of significance, for, the object of the 
Rules is to safeguard public revenues and 
not to arm a private party like the peti- 
tioner with a weapon of offence. Pay 
orders in such a situation as in this case, 
are as effective as demand drafts and the 
pay orders submitted by respondent 4 with 
his tender constitute sufficient compliance 
with the requirements of R. 5A. 


5. Chapter IV of the A. S. D. A. Rules 
deals with general conditions applicable 
to sale of Abkari Shops. Before its amend- 
ment the Chapter consisted of one rule, 
R. 5 divided into 22 sub-rules. The mode 
of disposal of Abkari Shops as prescribed 
by R. 5 was sale by auction except to the 
extent sub-rule (10) permitted disposal 
by other methods when a bidder fails to 
comply with the conditions therein pre- 
scribed. Sub-rule (13) is in these terms: 


“No sale shall be deemed final as 
against the Government, unless confirm- 
ed by the Board of Revenue, who shall be 
at liberty to accept or reject any bid for 
valid reason to be recorded in writing.” 


If this sub-rule applies to the disposal by 
tender which happened in this case, the 
petitioner’s tender although accepted by 
respondent 2, would become final as 
against the Government if only it was 
confirmed by the Revenue Board and the 
Revenue Board was within its power in 
cancelling the tender of the petitioner and 
accepting the tender of respondent 4. But 
counsel for the petitioner contended that 
R. 5A is a self-contained Rule which 
vested the power of acceptance in the 
Auctioning Officer as appears from the 
provision "The open bid amount or the 
tender amount, whichever is higher, shall 


84 Ker. 
be accepted, unless rejected for reasons 
to be recorded by the Auctioning Officer.” 
that this excludes the provisions of R. 5 
(13) and that the binding nature of the ac- 
tion of the Auctioning Officer is not con- 
ditional upon its confirmation by the 
Revenue Board. It was also argued that 
R. 5A to this extent repeals the. relevant 
` provisions of R. 5 and that the Revenue 
Board has therefore no power to set aside 
the Collector’s order. I am unable to ac- 
cept these contentions. R. 5A and the pro- 
visions introduced by the amendment do 
not purport to repeal the provisions of 
R. 5 but only to supplement them, nor 
Ihave they the effect of repealing R., 5 by 
implication. “Auction” is one mode of 
disposal by “sale”. The amendment which 
has added “tender” as a means of disposal 
introduced a definition in Cl. (da) defin- 
ing “auction” as including invitation and 
acceptance of tender also. The other 
material provisions of R. 5 like sub-r, (16) 
apply to tenders and the petitioner her- 
self has admittedly complied with them, 
There being nothing repugnant in the 
context, this new definition has to be 
read into R. 5 (13) and so read there can 
be no doubt that sale by auction or by 
tender will fall within its mischief. R. 5A 
itself provides for a composite procedure: 
invitation of tenders before calling for 
open bids and thereafter acceptance of 
the open bid or the tender whichever is 
higher, It is impossible to segregate R. 5A 
from R. 5 which contains the general pro- 
visions for the disposal of Abkari Shops, 
Auction sale within R. 5A will be cover- 
ed by R. 5 (13) and there is no reason 
why what is applicable to auction should 
be inapplicable to tender, for tender is 
only another means of selling the Abkari 
Shops. The object of R. 5 (13) is obviously 
to vest a high authority like the Revenue 
Board with the power to monitor the dis- 
posal of Abkari Shops as they constitute 
a major source of the State’s revenue. It 
cannot be that the object ceases to be 
relevant where disposal of the shop is by 
tender and not by auction. The terms of 
the Rules and the object of R. 5 (13) both 
combine to show. that a sale by tender. is 
also subject to the provisions of R. 5 (13). 
The Revenue Board was therefore within 
its powers in refusing to confirm the 
petitioner’s tender and in accepting . the 
tender of respondent 4. 

6. The disposal of the right to sell 
liquor whether by auction or ténder is a 
continuous process, starting with the dis- 
posal by the Auctioning Officer and end- 
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ing with its confirmation or refusal by 
the Revenue Board. The acceptance of the 
tender or bid. by the Auctioning Officer is 
provisional and becomes final only when 
the Revenue Board passes its order. The 
petitioner herself must have been aware 
of this position for she executed only a 
temporary agreement after the Collector 
accepted her tender in terms of R, 5 (10). 
The act of the Revenue Board in confirm- 
ing or vacating the sale is thus a stage in 
the process of disposal of Abkari Shops 
and I do not think that the Revenue 
Board is bound to notify the person af- 
fected before it passes the final order. 
The omission to give notice to the peti- 
tioner does not vitiate the decision of the 
Revenue Board. l 


I dismiss the Original Petition, but in 
the circumstances without any order as 
to costs, . 
Petition dismissed, 


AIR 1982 KERALA 84 

G. BALAGANGADHARAN NAIR. J. 

The Edavanna Service Co-óperative 
Bank Ltd., Petitioner v. P, V. Shoukathali 
and others, Respondents, 

O. P, No. 4317 of 1980-D, D/- 13-2-1981. 

(A) Constitution of India, Art. 226 — 
Nomination as a Director under S. 31 of 
Co-operative Societies Act — Allegations 
of mala fides and exercise of extraneous 
influence in nomination — Failure of 
petitioner to prove them — Allegations 
not pressed at hearing ——- They could not 
be accepted. (Kerala Co-operative Socie- 
ties Act (21 of 1969), S. 31). (Para 4) 

(B) Kerala Co-operative Societies Act 
(21 of 1969), S. 31 — Nomination as a 
Director of a person accused in a prosecu- 
tion touching the Society — Validity. 


. Where a person, an accused. charged 
with criminal misappropriation of, Co- 
operative Societies Funds was nominated 
as a Director of the Society, the nomina- 
tion could not make the accused the pro- 
secutor as the prosecution was a State 
prosecution over which the society, leave 
alone the individual directors, had little 
control. Further, neither the Act nor the 
Rules disqualify such a person from he- 
ing a Director. Hence his nomination could 
not be invalidated on the grounds’that he 
being an accused was disqualified from 
being a director and that ‘the result of 
nominating him a director was to make 
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the accused and the complainant the 

same, (Para 6) 
(C) Kerala Co-operative Societies Act 


(21 of 1969), Ss. 28 and 31 — Kerala Co- 
operative Societies Rules (1969), R. 44 (1) 
~~ Person nominated as Director of 
society — Nominee a debtor of society for 
period exceeding three months — 
Nomination cannot be invalidated on 
Pea of disqualification under R. 44 (1) 
(c). 

Where a person nominated as a Direc- 
tor of co-operative society under S. 31 
was a debtor of the society for a period 
exceeding three months when he was 
nominated, his nomination could not be 
invalidated on the ground of disqualifica- 
tion under R. 44 (1) (c) which operates 
only against "appointment as a member 
of the Committee” and not against 
nomination under S. 31, AIR 1976 Andh 
Pra 340 (FB), Disting. (Para 9) 


There is difference between the nomina- 
tion of a member under proviso 2 to Sec- 
tion 28 (1) and under S. 31. The former 
can be made if only the bye-laws so pro- 
vide and for a limited period as provid- 
ed in the bye-laws. The members so 
nominated are as full-fledged members 
elected under sub-section (1) or appoint- 
ed under proviso 1 to S, 28 (1) unlike the 
members nominated by virtue of the 
statutory power under S. 31 (1). The 
rights of the latter are also curtailed at 
least in respect of sub-section (3) of S. 31. 
The Govt, has been given the power to 
make nominations under 5, 31 (1) where 
it has an interest in the society and ob- 
viously to safeguard that interest. Thus 
the proviso in R. 44 (1) limits the pre- 
scribed disqualification to members 
either elected er nominated under S. 28. 
« (Para 9) 
Cases Referred: Chronological Paras 
AIR 1976 Andh Pra 340 : (1976) 2 Andh 

WR 64 (FB) 10 


Mani J. Meenattoor and M. M. Abdul 
Aziz, for Petitioner; M. V. Joseph, for 
Respondents Nos. 1 and 2. 

ORDER :— Petitioner is a Co-operative 
Society with a Board of Directors con- 
sisting of seven members — five elected 
and two nominated. The five members 
were elected on June 30, 1980, The Unit 
Inspector and the Inspector of Co-opera- 
tive Societies ARC & EPS Manjori who 
had been nominated directors on July 14, 
1980 submitted their resignations on Octo- 
ber 23, 1980. The following day, October 
24, 1980 respondent 3, who is; the Deputy 
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Registrar of Co-operative Societies (Gene- 
ral), Malappuram nominated respondents 1 
and 2 as Directors in their places. Ext. Pl 
is a copy of the relative proceedings. The 
Society represented by its President seeks 
to quash Ext. Pl, Petitioner challenges 
the nomination of respondent 1 on the 
ground that he is an accused along with 
two others charged with criminal mis- 
appropriation of the Society’s funds and 
that the result of nominating him a 
Director is to make the accused and the 
complainant the same, which is highly 
detrimental to the interests of the Society. 
The petitioner states that it was under the 
influence of the Minister for Forests who 
is- related to respondent 1 that respon- 
dent 3 engineered the resignations of the 
former two nominated members and re- 
piaced them by respondents 1 and 2. Re- 
spondent 3 has thus exercised his power 
not bona fide or in the interests of the 
Society but under extraneous influence 
and irrelevant considerations, overlooking 
the disqualification and unsuitability of 
respondents 1 and 2. As against respon- 
dent 2, it is stated that he is a debtor of 
the petitioner-Society for over three 
months and is therefore disqualified to be 
a Director under Rule 44 (1) (c) of the 
Co-operative Societies Rules. 


2. Respondent 1 has stated in hbis 
counter-affidavit that he is a co-operator 
of long standing and that he has been 
falsely implicated in the prosecution by 
his political rivals, He denied that he was 
related to the Minister for forests or that 
he ‘was nominated under the Minister’s 
influence. As for respondent 2, it was de- 
nied that he was a defaulter to disqualify 
him to be nominated Director. 


3. In a counter-affidavit sworn by an 
Inspector of Co-operative Socie- 
ties in the office of respondent 3 it is 
stated that the two original nominated 
members resigned for administrative 
reasons and that ir their places respon- 
dents 1 and 2 were duly nominated. The 
prosecution mentioned by the petitioner 
concerns the alleged misappropriation of 
the sale proceeds of a Ration Shop, and 
the accused are the Manager of the shop 
(aecused 1). the Secretary of the Society 
(accused 2) and respondent 1 (accused 3) 
who was the then President: of the 
Society. The involvement in a prosecution 
does not disqualify respondent 1 to be 
nominated a Director under Rule 44, The 
counter-affidavit denies that the nomina- 
tions. were made under political pressure. 
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With respect to respondent 2, it is stated 
that if he was disqualified, the petitioner 
could have made a complaint under R. 44 
(8) and if he was satisfied respondent 3 
would have taken appropriate action. The 
counter-affidavit proceeded to state that 
the nominations were made in conformity 
with the Act, Rules and Bye-laws and are 
not liable to question under Article 226. 


4 Although the petitioner has made 
allegations of mala fides and exercise of 
extraneous influence in the nomination 
of respondents 1 and 2, there is hardly 
any material in their support nor were 
they pressed at the hearing, I reject these 
allegations. 

5. I cannot however help remarking 
that in the nature of the allegations 
against him, respondent 3 should have 
himself sworn to an affidavit instead of 
leaving it to a subordinate to repudiate 
them. If in the event the allegations go 
unaccepted it is not because of the effec- 
tive denial of them on oath by respon- 
dent 3 but because the petitioner has fail- 
ed to prove them. 


6. I now turn to the disqualifications 
urged against respondents 1 and 2. The 
petitioner states — and that is also ad- 
mitted — that respondent 1 is an accused 
in a prosecution touching the Society. 
Petitioner contends that the nomination 
of respondent 1 as a Director makes the 
accused the prosecutor also and thus 
renders him ineligible to be on the 
Board of Directors. The statements in the 
criginal petition and counter-affidavits 
show that it is a State prosecution over 
which even the Society, leave alone the 
individual Directors, has little control. 
That apart; neither the Act nor the Rules 
disqualify a person in the position of 
respondent 1 for being a Director. While 
it might have been desirable to keep out 
such a person from the Board of Manage- 
ment. it is not possible to invalidate his 
nomination as a Director. 

7. The disqualification alleged against 
respondent 2 is different and calls for a 
longer consideration, Rule 44 (1) provides 
that “No member of the Society shail be 
eligible for being elected, or appointed 
as a member of the Committee of the 
Society under S. 28 if he :— 


x x x x x x 

(c) (1) is in default to the Society or 
to any other Society in respect of any 
loan or loans taken by him or loan in 
which he has stood surety, for such 
period, as is prescribed in the bye-laws of 
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the Society concerned or in any case for 
a period exceeding three months or is a 
defaulter to the Society or to any other 
Society.” 

The Original Petition states — and this 
has not been contradicted — that out of 
Rs. 2.500 borrowed by respondent 2, a 
sum of Rs. 834/- was to be repaid by him 
on or before April 4, 1980. Respondent 2 
was thus in default for a period exceed- 
ing three months — no provision in the 
bye-law prescribing a shorter period is 
relied upon — when he was nominated a 
Director on October 24, 1980, The peti-- 
tioner therefore contends that respondent 
2 was ineligible for being “appointed” a 
member of the Committee. The respon- 
dents sought to meet this contention, 
pointing out that the disqualification 
operates only against “appointment as a 
member of the Committee” under S. 28 
and not against nomination under S. 31 
which is the Section under which respon- 
dent 2 was nominated, Section 28 deals 
with the appointment of Committees. 
Sub-sec. (1) empowers the general body 
of the Society to constitute the Com- 
mittee to manage the affairs of the 
Society. Proviso 1 has no relevance in 
this context. Proviso 2 lays down that 
“where the byelaws so provide, the Gov- 
ernment or the Registrar may nominate 
all or any of the members of the Com- 
mittee for such period as may be specifi- 
ed in the byelaws.” Sub-sections (2) to (4) 
have no bearing and need not be quoted. 


8. Section 31 provides that in the 
situations therein contemplated — gene- 
rally stated, where the Government have 
an interest in the affairs of a Society — 
the Government or any authority specifi- 
ed by the Government in that behalf 
shall have the right to nominate not 
more than three persons or one-third of 
the total number of members of the 
Committee of the Society, whichever is 
less, to be members of the Committee. 
Sub-section (2) makes the nominated 
member’s tenure depend upon the 
pleasure of the Government or the speci- 
fied authority and sub-sec. (3) disables 
him from taking part in the discussion of 
any no-confidence motion or voting on 
any such motion. 


9. It is plain that there is difference 
between the nomination of a member 
under Proviso 2 to Sec. 28 (1) and under 
Sec. 31. The former can be made if only 
the byelaws so provide and for a limited 
period, again as provided in the bye- 
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laws. The members so nominated are as 
full-fledged as the members elected 
under sub-sec. (1) or appointed under 
Proviso 1 to Section 28 (1) unlike the 
members nominated by virtue of the 
statutory power under Sec. 31 (1). The 
rights of the latter are also curtailed at 
least in one respect (sub-sec. 3). The 
Government has been given the power to 
make nominations under S. 31 (1) where 
it has an interest in the Society and 
obviously to safeguard that interest. All 
this might account for the provision in 
Rule 44 (1) limiting the prescribed dis- 
qualifications to members either elected 
or nominated under S. 28. The different 
modes of nominations under Sec. 28 (1) 
and Sec. 31 (1) have also been noticed in 
Rule 44 as is obvious from the proviso to 
clause (b) of sub-rule (2), The respon- 
dents are therefore right in their conten- 
tion on the terms of the provisions of 
Ss. 28 and 31 and Rule 44, on which the 
question falls to be decided. however 
much one might desire the same dis- 
qualifications uniformally to apply to ali 
members, whether nominated or elected 
under S, 28 and nominated under S. 31. 
The result is respondent 2 did not suffer 
from the alleged disqualification and his 
nomination is not liable to invalidation. 


10. Counsel for the petitioner quoted 
K. Suryanarayana v. West Godavari Co- 
operative Sugars Ltd., AIR 1976 Andh 
Pra 340 (FB) in support of his contention 
that the expression “member” in R. 44 (1) 
takes in elected as well as nominated 
members. The question in that case was 
whether the expression “Committee” In 
Sec. 21-C of the A. P. (Andhra Area) 
Co-operative Societies Act, 1964 which 
provided that a person who holds or has 
held office as a member of the Committee 
for two consecutive terms shall not be 
eligible for being chosen as a member of 
the Committee for a third term in con- 
tinuation. The Full Bench held on a con- 
sideration of the Section and other re- 
fated provisions that the expression 
“Committee” will take in both an elected 
Committee and nominated Committee, 
pointing out that the intention of the 
Legislature in enacting the restriction 
was to prevent the growth of vested 
interests in Co-operative Societies by 
imposing a break in continuity in office 
for more than two terms. The provisions 
here are entirely different and the deci- 
sion has no application and cannot sup- 
port the petitioner, 
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Original Petition but 


Kuriakose 


I dismiss the 
without costs, 
Petition dismissed. 


AIR 1982 KERALA 87 


K. BHASKARAN, J. 


Kochunni, Appellant v, 
Respondent. 


S. A. No. 986 of 1976, D/- 31-1-1981. 


Kuriakose, 


(A) Transfer of Property Act (4 of 
1882), S. 106 — Notice to quit — Con- 
tract to contrary — [llustration. 


Where there was a stipulation in the 
“Vadaka Chit’ to the effect that in case, 
rent was kept in arrears, the plaint ff 
was entitled to evict the defendant. then 
in such a case that stipulation would 
amount to a contract te contrary so as to 
exclude the operation of the provisioas 
of S. 106 e. g. exempting landlord from 
issuing notice to quit. AIR 1973 Ker 51, 
Rel, on. (Para G) 


(E) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969), 
S. 186 — Applicability of — Transfer of 
land for enjoyment of property — Ii im- 
plies lease and not a licence. (Transfer of 
Property Act (1882), S. 105}. 


Where there was stipulation in the 
‘Vadaka Chit’ according to which without 
consent of the plaintiff, the defendant 
was not entitled to transfer his interest 
or hand over possession of the property 
to anybody else, ł implied that the de 
fendant had acquired some sort of 
interest in the disputed immovable pro- 
perty and the transfer of it by the plain- 
tiff to defendant was one. for enjoyment 
of the property implying a lease and not 
license and in such a case S. 108 would 
be applicable. AIR 1959 SC 1262, Follow- 
ed. (Para 8) 

(C) Kerala Land Reforms Act (i of 
1964), Ss. 106, 108 (3) (as amended by 
Act 35 of 1989) — Expression ‘building’ H 
ineludes shed — Matter pending before 
commencement of amended Act — H 
would be disposed of in accordance with 
Provisions of amended Act. 


The lessor instituted a suit in 1965 for 
permanent injunction restraining the lessee 
from entering upon the leased area, but 
the lessee who constructed a shed for com- 
mercial purposes claimed benefit under 
amended 5.106 under which a building in- 
cluded a shed. Tne matter whether build- 
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; ing includes a shed, was pending at the 
time of commencement of the amended 
Act i. e. 1-1-70. 

Held, that the matter would be dispos- 
ed of in accordance with the provisions 
of the amended Act in view of S. 108 (3) 
and lessee’s claim would be allowed. AIR 
1971 Ker 295 (FB), Considered. 

(Para 10) 
Cases Referred : Chronological Paras 


AIR 1973 Ker 51 : 1972 Ker LT 914 6 
AIR 1971 Ker 295 : 1971 Ker LT 87 : 1971 

Ker LJ 221 (FB) l l 10 
AIR 1959 SC 1262 : 1960 SCJ 453 8 

C. K. Sivasankara Panicker, P. G. P. 
Panicker, D. Narayanan Poti and V. 
Bhaskara Menon, for Appellant; S. Eas- 
wara Iyer, E. Subramoni and Rajan 
Joseph, for Respondent. 

JUDGMENT : The appellant is the de- 
fendant in a suit for recovery of plaint 
schedule item 1 with arrears of rent and 
future rent and for a permanent injunc- 
tion to restrain the defendant from enter- 
ing upon plaint schedule item 2, filed by 
the respondent-plaintiff, 

2. On 1-3-1962 plaint schedule item 1 
consisting of 30 cents of land was taken 
by the appellant-defendant on an agree- 
ment to pay a monthly rent of Rs, 100/- 
for a period of three years for the pur- 
pose of installing a saw mill, and Ext, Pl 
rent deed was executed by the defendant 
to evidence the transaction. In terms of 
Ext. Pl, the defendant was to construct 
fhe necessary buildings to install the 
machinery for conducting the saw mill 
and pay rent every month without de- 
fault; in case of default, the appellant- 
defendant had to pay interest on the 
arrears of rent at 12% per annum and 
surrender the property, demolishing and 
removing the ‘building on expiry of the 
period without dispute. It is averred in 
the plaint that the defendant had paid 
rent up to and inclusive of May. 1965 and 
the plaintiff had passed receipts to him 
for such payments; rent from June, 1965 
was in arrears; a plot of 10 cents, touch- 
ing the property given on rent to the de- 
‘fendant, was in the possession of the 
‘plaintiff, but the defendant had put logs 
of timber in the property including the 
plot in the possession of the plaintiff. and 
‘had destroyed the fence separating the 
properties causing inconvenience to the 
plaintiff and members of his family; 
hence prayer for injunction restraining 
“the defendant from trespassing upon plaint 
' schedule item 2 besides recovery “of 
possession of item 1 with drrears of rent, 
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3. In his: written-statement the de- 
fendant raised various contentions, stating 
inter alia-that he had invested Rs. 30,000/- 
for the mill and the machinery; the 
plaintiff had agreed to allow him to con- 
duct the mill for as many years as he 
wanted; the defendant was a tenant en- 
titled to fixity of tenure; and in case of 
eviction he was entitled to value of im- 
provements. 


4. The trial Court dismissed the suit 
holding that there was no quit notice as 
required under S. 106 of the Transfer of 
Property Act, without deciding the other 
issues on their merits. The ist Appellate 
Court, in appeal. sét aside the decree and 
judgment of the trial Court holding that 
no notice under S, 106 of the Transfer of 
Property Act was required in the nature 
of the transaction; and also holding that ` 
the defendant was not entitled to any re- 
lief under S. 106 of the Kerala Land Re- 
forms Act. Aggrieved by the decision of 
the Ist Appellate Court that this second 
appeal has been preferred by the de- 
feated defendant. No contention was ad- 
vanced before me with respect to that 
part of the decree of the trial Court in- 
juncting the appellant-defendant from 
trespassing upon item II in the plainf 
schedule, 


5. On behalf of the appellant it was 
submitted by the counsel that the 1st Ap- 
pellate Court was in error in holding 
that no notice to quit under S. 106 of the 
T. P. Act was required in this case. Ac- 
cording to him Ext, P1 ‘vadaka chit’ was 
for a period of 3 years, which expired on 
the 28th Feb., 1965, and thereafter by. ac- 
cepting the rent and passing receipts for 
such payments. for the months of Mar., 
Apr, and May 1965, the plaintiff had 
consented to the defendant holding 
over the property on the same terms 
as stipulated in Ext. Pl, and therefore 
the tenancy created under Ext. P1 deed 
continued even after the 28th day of Feb., 
1965. It is therefore his submission that 
the plaintiff could not have brought a 
suit without terminating the tenancy by 
the issue of a proper and sufficient notice 
according to the provisions of S. 106 of 
the T. P. Act. 


6. The counsel for the respondent- 


. plaintiff on the other hand contended 


that there was a stipulation in Ext, PI 
deed itself that:in case rent was kept in 
arrears, the ‘plaintiff was entitled -to 
evict the appellant-defendant, and that it 


-amounted..-te..a: contract..te..the contrary. 
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so much so.that the provisions of S. 106 
of the T. P. Act are not attracted to the 
case. S. 106 of the T, P. Act reads as fol- 
lows :— 


"106. In the absence of a contract or 

local law or usage to the contrary, a 
lease of. immovable property for agri- 
cultural or manufacturing purposes shall 
be deemed to be a lease from year to 
year, terminable, on the part of either 
lessor or lessee, by six months’ notice ex- 
piring with the end of a year of the 
tenancy, and a lease of immovable pro- 
perty for any other purpose shall be 
deemed to be a lease from month to 
month, terminable, on the part of either 
lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of the 
tenancy.” 
Inasmuch as Ext. P1 provided that in the 
event of rent being kept in arrears for 
any period, the defendant was bound to 
surrender the property, it has to be con- 
strued that it amounts to a contract to 
the contrary so as to exclude the opera- 
tion of the provisions of S, 106 of the 
T. P. Act in so far as the present transac- 
tion is concerned. For this view I take, 1 
find support in the decision of a Full 
Bench of this Court in Jacob Philip v. 
State Bank of Travancore (AIR 1973 Ker 
51). I am therefore of the opinion that 
the Ist Appellate Court was right in 
holding that there was no need for issu- 
ing a quit notice in the present case. 

7. The counsel for the appellant then 
submitted that in any event the appel- 
lant-defendant is entitled to the benefits 
under S. 106 (1) of the Kerala Land Re- 
forms Act which reads as follows :— 


“106. Special provisions relating to 
leases for commercial or industrial pur- 
poses, (1) Notwithstand’ng anything 
contained in this Act. or in any other 
law, or in any contract, or in any order 
or decree of Court, where on any land 
leased for commercial or industrial pur- 
pose, the lessee has constructed buildings 
for such commercial or industrial purpose 
before the 20th May. 1967, he shall not 
be liable to be evicted from such land, 
but shall be liable to pay rent under the 
contract of tenancy, and such rent shall 
be liable to be varied every twelve years. 
Explanation :—. For the purposes of this 
section— 

(a) ‘lessee’ includes a legal representa- 
five or an assignee of the lessee; and 

(b) ‘building’'means a permanent ora 
temporary building and includes -a shed.” 


a 
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8. The counsel for the respondent- 
plaintiff argued that to attract S. 106 of 
the Kerala Land Reforms Act there 
should be a lease in favour of the defen- 
dant created under Ext. Pi deed. He 
pointed out that the nomenclature of the 
document is only a ‘vadaka chit’ which 
implies only a licence, not a lease. He also 
submitted that there are stipulations 
te the effect that on the expiry of the 
period of three years the defendant was 
required to surrender possession, and the 
plaintiff was entitled to evict him and the 
defendant was only permitted to con- 
struct such buildings as he would be in 
a position to demolish and remove after 
a period of three years, that he was not 


entitled to claim compensation for the 
structures, if any, put up by him. The 
counsel for the appellant, however, 


pointed out that there is a stipulation in 
the document that without the consent 
of the plaintiff-respondent the appellant- 
defendant was not entitled to transfer his 
interest under Ext, Pl document or hand 
cver possession of the property to any- 
body else, thereby implying that in the 
event of the plaintiff-respondent consent- 
ing to it, he was entitled to transfer his 
interest in the property to another person. 
In other words, his submission is that it 
implies that the appellant-defendant 
had acquired some sort of an interest in 
immovable property, and, if that is so, 
the transfer by the respondent-plaintiff 
to the appellant-defendant was one for 
enjoyment of the property, implying a 
lease, not licence, as laid down by the 
Supreme Court in Associated Hotels of 
India Ltd. v. R. N. Kapoor (AIR 1959 SC 
1262). I think, there is force in this con- 
tention raised by the counsel for the ap- 
pellant, I would, therefore, reject the con- 
tention of the counsel for the respondent- 
plaintiff that Ext. Pl evidences only a 
licence, not a lease. 


9. The counsel for the respondent- 
plaintiff then contended that even assum- 
ing that Ext. Pl evidences a lease be- 
cause of the clause to which reference 
has already been made in the previous 
paragraph. for the defendant to entitle 
himself to the benefit of S. 106 of the 
Kerala Land Reforms Act he has to 
establish that other conditions laid down 
therein have been fulfilled, In particular 
he emphasized that the section is attract- 
ed only in case where “the lessee has 
constructed buildings for such commer- 
cial. or industrial purpose before the 20th 
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May, 1967”. He submitted that Ext. Pl 
permitted the defendant to construct only 
sheds which by no stretch of imagination 
could be called a ‘building’, and there- 
fore, merely because the defendant had 
put up a shed for the purpose of carrying 
on the saw mill, it would not by itself 
entitle him to invoke the provisions of 
Sec. 106 of the Kerala Land Reforms Act. 


19. The counsel for the appellant 
drew my attention to Cl, (b) of the Ex- 
planation to S. 106 (1) which states that 
* building’ means a permanent or a 
temporary building and includes a shed”. 
Te meet this argument the counsel for 
the respondent-plaintiff submitted that 
the suit was instituted in the year 1965 
when the Explanation relied on by the 
counsel for the appellant was not 
on the statute book and therefore the de- 
fendant cannot take the advantage of the 
Explanation. It is the admitted case that 
the Explanation was incorporated by Act 
35 of 1969 which came into force on 1-1- 
1970. We are also aware that S, 106 of the 
Kerala Land Reforms Act as amended by 
Act 35 of 1969 was struck down by this 
Court (vide paragraph 18 of the majority 
judgment of the Full Bench of this Court 
in Govinda Pillai v. Govinda Pillai (1971 
Ker LT 87) : (AIR 1971 Ker 295)) holding 
that the re-enacted provision violated the 
fundamental right under Art. 19 (1) (@ 
of the Constitution and could not be 
saved as a reasonable restriction thereon 
made under Art. 19 (5). In paragraph 16 
of that judgment it was also stated that 
a temporary and removable structure, 
such as a shed. could not be regarded as 
a building, and that the explanation added 
by the Act including a “shed” in the con- 
cept of a building could not be regarded 
as declaratory, It is not disputed before 
me that subsequent to the above said deci- 
sion the Kerala Land Reforms Act as 
amended by Act 35 of 1969 including the 
relevant Explanation, to which reference 
has already been made, has been includ- 
ed in the Ninth Schedule to the Constitu- 
tion. The counsel for the respondent- 
plaintiff submitted that even though the 
Act as amended by Act 35 of 1969 (by 
which among other things the Explana- 
tion referred to above was incorporated) 
had been included in the Ninth Schedule, 
that would not give retrospective effect 
to the provision conferring benefit under 
S. 106 inasmuch as the suit was institut- 
ed in the year 1965 and the amendment 
came into existence only in 1970. This 
probably would have been the correct 
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position in law but for the fact that Sec- 
tion 108 (3) of the Kerala Land Reforms 
oa e n Act. 1969, provides as fol- 
OWS ~~ 


= (3) If in any suit, application, appeal, 
revision, review. proceedings in execution 
of a decree or other proceedings pending 
at the commencement of this section be- 
fore any Court, tribunal, officer or other 
authority, any person claims any benefit, 
right or remedy conferred by any of the 


-provisions of the principal Act or the 


principal Act as amended by this Act, 
such suit, application, appeal, revision, 
review proceedings in execution or other 
proceedings shall be disposed of in ac- 
cordance with the provisions of the prin- 
cipal Act as amended by this Act.” 


The position that emerges, therefore, is 
that the matter having been pending at 
the commencement of Act 35 of 1969, 
that has to be disposed of in accordance 
with the provisions of the amended Act; 
and in that view the Explanation has to 
be given full effect to the pending cases, 
thus giving that benefit to the appellant- 
defendant. The first Appellate Court 
therefore was in error in holding thati. 
the appellant-defendant was not entitled 
to the benefit under S, 106 of the Kerala 
Land Reforms Act. 


For the foregoing reasons the appeal is 
allowed setting aside the judgment and 
decree of the first Appellate Court and 
restoring the decree of the trial Court. In 
the circumstances of the case I would 
direct the parties to bear their respective 
costs throughout. 

Appeal allowed, 


AIR 1982 KERALA 90 
G, VISWANATHA IYER AND 
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A. P. Kochudevassy, Appellant ¥. 
State of Kerala, Respondent, 
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Contract Act (9 of 1872), Sees. 20, 22. 
23, 70, 72 — Common mistake — Trans- 
port contract — Rate varying according 
to zones based on distance — Mistake of 
both parties as to distance resulting im 
payment at lower rate — Claim for pay- 
ment at correct rate for period earlier 
to detection of mistake — Not maintain- 
able —- Implied term to claim correct 
rate could not be read into contract. 
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The plaintiff in the instant case was 
appointed as a wholesale dealer under 
the Kerala Rationing Order, 1966. He 
was entitled to transport charges. in re- 
spect of goods lifted by him from govern- 
ment godown, Different rates were fix- 
ed for different zones made on basis of 
distance, The plaintiff was paid trans- 
port charges at the rate applicable to 
the zone of distance below 25 miles. 
Actually the distance exceeded 25 miles 
but both parties acted under the as- 
sumption that it was less, From the 
date the mistake was realised, the Gov- 
ernment started making payment at the 
appropriate rate, The plaintiff claimed 
difference for period prior to the date 
when mistake was detected, 


Held that the plaintiff was not en- 
titled to the claim for the earlier period 
as it was a case of common mistake. 
The mistake was as regards the distance 
and not as regards the existence of the 
subject matter of the contract, It was 
not a case Of a mistake arising from 
res extinctg or res sua, which, because 
of the sheer impossibility, as from the 
very beginning, of performance, makes 
the contract at law a nullity, Any other 
case of common mistake, unless war- 
ranted by a principle of equity, does 
not vitiate the contract, (Para 5) 

The mistake in the present case being 
a common mistake other than by reason 
of res extincta or res sua, the burden 
is upon the plaintiff to show that there 
is some compelling consideration in 
equity which warrants interference by 
the Court with the terms adopted by 
the parties by mutual consent, although 
On the basis of a mistaken ‘belief. Courts 
are not without power to grant relief 
where, as a result of common mistake, 
substantial injustice has been done, 
particularly when the interests of third 
parties are adversely affected, In any 
such case the Court may on such terms 
as it thinks just intervene to set aside 
the contract and render justice. Another 
case where the court may intervene to 
set right a common mistake is where it 
may rectify a written contract or deed 
which has not accurately recorded the 
agreement between the parties, In all 
other cases equity follows the law and 
the parties must accept the position 
which they brought about by their 
agreement, albeit by a common mistake. 
Different considerations of course apply 
in the case of a unilateral mistake or 
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even a mutual mistake where the evi- 
dence is so conflicting that a definite 
agreement cannot be imputed to the 
parties, (Paras 6, 7) 


In the present case there is no al- 
legation of fraud or unfair practice, The 
sole contention of the plaintiff is that 
an honest mistake as to the distance 
was made, Whether or not the plaintiff 
knew the correct distance in the cir- 
cumstances of the case, it has to be 
taken that he ought to have known the 
distance, If he did not verify the dis- 
tance, but negligently treated the dis- 
tance as less than 25 miles, he is not 
justified in saying that the Government 
is liable to compensate him for the loss 
which he has himself caused as a re- 
sult of his negligence, (Para 8) 

Where the parties have acted upon 
the express terms of the relevant G. Os. 
and not otherwise Sec. 70 has no ap- 
plication, In view of the express provi- 
sions embodied in the government order 
and agreements an implied term could 
not be read into the contract enabling 
the plaintiff to claim the correct rate 
if by a mistake the wrong rate was 
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paid, (Para 11) 
Cases Referred: Chronologica] Paras 
AIR 1974 SC 602: (1972) 1 SCWR 
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AIR 1968 SC 1218: 1968 All LJ 745: 
(1968) 2 SCWR 397 9 


AIR 1966 SC 1034: (1961) 2 SCJ 191 9 
AIR 1962 SC 779: (1962) 2 SCA 375 9 
(1950) 1 KB 671: (1949) 2 All ER 1107: 

209 LT 66, Solle v. Butcher 5 


CŒ, K. Sivasankara Panicker, D, Nara- 
yanan Poti, P, G. Parameswara Pan'eker, 
V. Bhaskara Menon and K. S. Balakri- 
shnan, for Appellant; Govt, Pleader, for 
Respondent, 


KOCHU THOMMEN, J.:— This ap- 
peal is brought by the plaintiff against 
the judgment and decree of the learned 
Subordinate Judge at Irinjalakuda, dis- 
missing his suit for recovery of amounts 
from the defendant which is the State 
of Kerala, The plaintiff is a wholesale 
ration dealer at Kottappuram in Kodun- 
gallur taluk in Trichur District. He was 
appointed as a wholesale dealer under 
the Kerala Rationing Order, 1966. 
Exts. B3 and B4 are the agreements 
executed by him pursuant to his ap- 
pointment by the District Collector. 
Under G, O. No, .3/65/Food dated 2-1- 
1965, the wholesale distributor was en- 


92 Ker; 


titled to a certain rate of transport 
charges. The rate was revised and en- 
hanced as per G. O. Rt. 56/70-Food dated 
7-2-1970. By virtue of these orders a 
wholesale distributor js entitled to trans- 
port and incidental charges with re- 
ference to the zone applicable to him 
on the basis of distance. The zones 
have been constituted on the. following 
basis: . 

I Zone — up to and including 10 miles. 
I Zone — up to 25 miles, 

HI Zone — up to 50 miles, 

TV Zone — above 50 miles. 


The contract provides that the plain- 
tiff has to lift articles from the Cen- 
tra] Depots at Mulamkunnathukavu and 
Trichur to his own depot at Kottap- 
puram. During the period from 14-1- 
1965 to 30-7-1971 the plaintiff had ad- 
mittedly lifted: the goods mentioned in 
the plaint from the Central Depots to 
his depot. He was paid transport 
charges for the goods lifted at the 
rate applicable to II Zone, Without ques- 
tion the plaintiff accepted the charges, 
He acted on the assumption that the 
charges were correctly paid according 
to the right zone. The plaintiff did not 
realise unti] 1971 that the distance þe- 
tween his depot and the Centra] depots 
exceeded 25 miles and he ought there- 
fore to have been placed in the III Zone 
and not in the II Zone. If he had been 
eorrectly placed he would have received 
the higher rate of transport charges ap- 
plicable to the III Zone, This mis- 
take he realised only when Shri K. D. 
Achutha Pai who was a wholesale 
dealer at Mala raised the question of 
distance with the Government, The 
plaintiff also petitioned the Govern- 
ment for enhanced rate on the basis 
of the III Zone, His petition was allow- 
ed by the Board of Revenue by their 
Order No, CS. A2. 8083/71/K. Dis. dated 


15-7-1971. It is specifically stated in 
the order that it was not to operate 
retrospectively. The plaintiff was 


therefore paid the higher rate applicable 
to the III Zone only from 1-8-1971. Ext. 
A5 dated 15-7-1972 is a letter sent to 
him on behalf of the Board of Revenue, 
‘which reads as follows :— 


“I am directed to inform you that 
your request for the benefit of retro- 
spective effect cannot be accepted, ` as 
. the higher rates of transportation char- 
' ges have not been added in the com- 


putation of the přice to be collected. 
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from the cardholders and ‘it cannot also 
be done now.” 


Aggrieved by the refusa] of the con- 
cerned authority to pay the plaintiff the 
rate applicable to III Zone for the period 
between 14-1-1965 to 30-7-1971, he in- 
stituted the suit for recovery of a sum 
of Rs. 79,255/- alleged to be the arrears 
due to him by way of transport charges 
and for interest thereon, The plaintiff 
pleaded an implied undertaking on the 
part of the defendant to pay him the 
excess charges, He stated that the yery 
admission implied jin the correction 
made by the Government for the future 
in regard to the applicable Zone war- 
ranted payment for the entire period of 
his contract, for, the distance between 
the depots remained the same prior to 
and subsequent to the correction by the 
Board, 


2. A written statement was filed on 
behalf of the defendant contending that 
the plaintiff had knowingly and = will- 
ingly acted upon the rate applicable to 
the II Zone as a result of which only 
such rate of charges had been collected 
from the consumers. By his conduct 
and acquiescence he led the authorities 
to believe that the distance between 
his depot and the Central Depots was 
such that he came in the IE Zone, It 
was On that basis that transport and in- 
cidental charges were collected from 
the consumers and paid over to the 
plaintiff. The Government, however, 
fairly corrected the mistake, when it 
was brought to their notice, by placing 
him in the III Zone as from 1-8-1971. 
As from that date the correct charges 
are collected from the consumers and 
paid over to the plaintiff. To demand 
the higher rate of charges for the past 
period is to say that the Government 
should suffer the consequences of the 
plaintiffs negligence. It is specifically 
stated in the written statement that 
the plaintiff was included in the II Zone 
with his full concurrence, knowledge 
and acquiescence, 


3. The suit was dismissed by the 
learned Judge principally on the ground 
that the plaintiff, who was a resident 
of the locality ‘and who had’ considera- 
ble experience in Government contracts, 
involving, transport of goods ‘by lorry, 
ċóuld not have madé a ‘mistake’ as to’ the 
distance, and he had therefore © Know- 
ingly and willingly waived his’ right 
for higher ‘payment, and was” according= 
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ly estopped from demanding the higher 
rate, The Judge also stated that there 
was no evidence that the plaintiff had 
suffered any loss as a result of the 
Government’s failure to pay him the 
higher rate retrospectively. 


4, Shri C. K. Sivasankara Panicker, 
counsel for the plaintiff-appellant sub- 
mits that both the plaintiff and the de- 
tendant were mistaken about the gor- 
rect distance between the depots, Nei- 
ther the plaintiff nor the concerned au- 
thority had realised until 1971 that the 
distance between Mottappuram and the 
two Central Depots exceeded 25 miles 
and that the plaintiff was therefore en- 
titled to the higher rate applicable to 
the III Zone. As soon as the mistake 
was pointed out by the plaintiff the cor- 
rect Zone was adopted and payment 
was made on that basis, but only from 
1-8-1971. It was this common mistake, 
counse] says, which the defendant un- 
reasonably refused to correct for the 
past period, Counsel further says that 
the goods were carried by the plaintiff 
lawfully and in the cOurse of business, 
and he is therefore on. the basis of the 
principle of S. 70 of the Contract Act, 
1872, entitled to compensation for non=- 
payment of the correct rate of charges. 

5. From the facts it would appear 
that Shri Panicker is right in contend- 
ing that both parties were mistaken as 
regards the distance, Neither the plain- 
tiff nor the concerned government au- 
thority had apparently realised the 
mistake until it was pojnted out and 
corrected in 1971. It was therefore a 
case of common mistake. The mistake 
was as regards the distance and not as 
regards the existence of the subject 
matter of the contract. It was not a 
case of a mistake arising from res ex- 
tincta or res sua, which, because of the 
sheer impossibility, as from. the very 
beginning of performance, makes the 
contract at law a nullity. Any other 


case Of common mistake, unless war- 
ranted by a principle of equity, does 


As stated by 
(Law of Contract, 


not vitiate the contract. 
Cheshire and Fifoot 
Sth Edn. p. 217): 


EN at common law a contract is 
not void merely because the parties 
have made the same mistake, however 
fundamental; in other words, that the 
common law recognises no doctrine of 
common mistake as such. A contract 
wil] be void only if there is nothing 
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to contract about, either beeause the 
subject matter does. not exist at the 
time of the agreement or because the 
object of the purported sale already be- 
longs to the buyer and the ground of 
such nullity is not the mistake but the 
absence of a res. The agreement is 
void of all content.” 


Lord Denning, L. J. (as he then was) 
Says in Solle v. Butcher, (1950) 1 KB 
671, at p. 691: 


“Once a contract has been made, that 
is to say, once’ the parties. whatever 
their inmost states of mind, have to all 
outward appearances agreed with suf- 
ficient certainty in the same terms on 
the same subject matter, then the con- 
tract is good unless and unti] it is set 
aside for failure of some condition on 
which the existence of the contract de- 
pends or for fraud or on some equit- 
able ground.” 


6. The mistake in the present case 
being a common mistake other than by 
reason of res extincta or res sua, the 
burden is upon the plaintiff to show that 


there is some compelling consideration 
in equity which warrants interference 


by the court with the terms adopted 
by the parties by mutual consent, al- 
though on the basis of a mistaken he- 
lief. Courts are not without power to 
grant relief where, as a result of com- 


mon mistake, substantial injustice has 
been done, particularly when the in- 
terests of third parties are adversely 


affected. In any such case the Court 
may on such terms as it thinks just in- 
tervene to set aside the contract and 
render justice, Another case where the 
court may intervene to set right a 
cOmmon mistake is where it may rectify 
a written contract or deed which has 
not’ accurately recorded the agreement! 
between the parties. In all other cases 
equity follows the law and the parties 
must accept the position which they 
brought about by their agreement, 
albeit by a common mistake, 


‘7, Different considerations of 
apply in the. case of a unilateral mis- 
take or. even a mutual mistake where 
the evidence is so- conflicting that a de- 
finite agreement cannot be imputed to 
Except in such circum- 
stances or where fraud or unfair prac- 
tice is alleged or in transactions between 
parties having a fiduciary relationship 
and cases of the kind, the 'coùrt does 


course 
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not interfere with the terms of contract 
agreed upon between the parties at 
arm’s length (See Thomas Abraham v. 
National Tyre and Rubber Co, ( (1972) 
1 SCWR 372): (AIR 1974 SC 602). 


g. In the present case there is no al- 
negation of fraud or unfair practice. The 


sole contention of the plaintiff is that 
an honest mistake as to the distance 
was made. The Judge found that the 


plaintiff could not have made a mistake, 
for he was a man of the locality and 
fairly experienced in government con- 
tracts. Whether or not the plaintiff 
knew the correct distance, in the cir- 
cumstances of this case, it has to be 
taken that he ought to have known the 
distance, If he did not verify the dis- 
tance, but negligently treated the dis- 
tance as less than 25 miles, he is not 
justified in saying that the Government 
is liable to compensate him for the loss 
which he has himself caused as a result 
of his negligence. He has no case that 
if he had pointed out the correct dis- 
tance he would not have been placed 
in the correct zone. In fact the Gov- 
ernment did place him in the correct 
zone for the future when the mistake 
was pointed out by him. Even if the 
plaintiff had made an honest mistake, 
as contended by him, there is no prin- 
ciple of law or equity which warrants 
intervention of the court on the facts 
of this case to rectify the terms upon 
which the parties acted. When the 
parties entered into the contract it was 
known to them that different rates ap- 
plied to different zones and that the 
zones were determined on the basis of 
distance as provided under the then 
existing order, viz, Ext. B1 dated 2-1- 
1965. The plaintif has no case that he 
was unaware of the zones, He unfor- 
tunately believed that the distance þe- 
tween his depot and the Central] De- 
pots was less than 25 miles. Accord- 
ingly he accepted without question the 
rates applicable to the II Zone. His 
acceptance of the payments made to 
him from time to time between 14-1- 
1965 and 30-7-1971 justifiably made 
the defendant believe that payment was 
correctly made, His conduct led the 
defendant to collect from the consumers 
the corresponding charges in the honest 
belief that payment was made accord- 
ing to the correct zone. All this was 
brought about on account of the lack 
Of care On the part of the plaintiff to 
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verify the distance and make the cor- 
rect demand. If, on the other hand, 
the Judge was right in saying that the 
plaintiff knew the correct distance and 
knowingly kept quiet, the plaintiff has 
by his conduct consciously and delibera~ 
tely waived a right which he had. On 
the basis of the present evidence we do 
not say that the plaintiff did know the 
cOrrect distance, but we do say that any 
reasonable man, placed in the shoes of the 
plaintiff, would have known the correct 
distance. The plaintiff therefore ought 
to have known the correct distance. He 
was negligent in not verifying it. In 
the circumstances neither law nor 
equity comes to his aid, 


9. Shri Panicker has placed much 
stress on the principle embodied in Sec- 
tion 70 of the Contract Act. The 
wording of the section and the illustra- 
tions mentioned thereunder militate 
against counsel’s argument. The sec- 
tion has no application where the par- 
ties have acted upon stipulated terms of 
contract. The section embodies the 
equitable principle of restitution and 
prevention of unjust enrichment, The 
object of this provision ig to enable the 
courts to do substantial justice where 
the relation between the parties is not 
based on contract. and the intervention 
of the court is required to prevent un~ 
just enrichment. Where a person has 
rendered service to another which is 
lawful and which jis not intended to be 
gratuitous, the former is entitled to 
compensation for the value of the ser~ 
vice rendered by him, although he is 
not in a position to prove that the ser- 


vice was rendered under an express 
agreement: V. R. Subramanyam v. B. 
Thayappa, AIR 1966 SC 1034; Mulam- 


chand y, State of M. P., AIR 1968 SC 
1218. As stated by the Supreme Court 
in State of West Bengal v. B. K. Mon- 
dal and Sons, AIR 1962 SC 779, at 
p. 786: 


a TEEI Tn where a claim for compensa- 
tion is made þy one person against an- 
other under S, 70, it is not on the basis 
of any subsisting contract between the 
parties, it is on the basis of the fact 
that something was done by the party 
for another and the said work as done 
has been voluntarily accepted by the 
other party. ‘That broadly stated is the 
effect of the conditions prescribed by 
Section 70.” 
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10. In a case such as this where the 
parties have acted upon the express 
terms of the relevant G. Os. and Exts, B3 
and B4 agreements, S. 70 has no appli- 
cation, When the plaintiff was appoint- 
ed by the District Collector and when 
he subsequenly entered into Exts. B3 
and B4, he was well aware of his posi- 
tion under the contract. He knew that 
he would be paid according to the rates 
as provided under Exts, B1 and B2 
Exts. B1 and B2 are therefore deemed 
to be part of the contract under which 
the parties acted during the relevant 
period. No service was rendered and 
no payment was made otherwise than 
under express terms of those contracts. 
In such a contractua] relationship, the 
principle of Section 70 has no applica~ 
tion. f 

11. Shri Panicker contends that in 
the light of Section 70 an implied term 
should þe read into the contract en- 
abling the plaintiff to claim the correct 
rate if by a mistake the wrong rate 
was paid. We do not agree that any 
such implied term can be read into the 
contract by recourse to the provisions 
of Section 70. Where the parties have 
at arm’s length accepted a certain rela- 
tionship on the baSis of express provi- 
sions embodied in the relevant govern- 
ment orders and agreements, there is no 
scope for variation or enlargement of 
those terms on any theory of implied 
contract, Nor do we see S, 72 as im- 
porting any such term into the transac- 
tion already governed by contract, 


12. In the circumstances we see no 
merit in the challenge against the judg- 
ment under appeal. The appeal is ac- 
cordingly dismissed with costs. 


Appeal dismissed. 
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of — Suit by Managing Director of 
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circulation — Defence of qualified pri- 
vilege, 


The publication of statements which 
are false and injurious to the character 
of another gives rise to an inference of 
malice in law and makes the publisher 
liable in damages to the person affect- 
ed, But such inference of malice is 
successfully rebutted if the publisher is 
able to show that the statement was 
made in the discharge of a public or 
private duty. It is immaterial whether 
that duty is a legal duty which is en- 
forceable by an action or whether it 
is a moral duty which is not so en- 
forceable. In the alternative, he must 
prove that the statement was made in 
the conduct of his own affairs in mat- 
ters where his interests are concerned. 
Where the defendant has succeeded in 
establishing such defence and has thus 
rebutted the inference of malice, the 
burden shifts to the plaintiff to prove 
actual malice on the part of the defen- 
dant, An occasion is privileged only 
if it can be fairly stated that the per- 
Son who has made the communication 
has a duty or an interest in making it 
and the person to whom it has been 
made has a corresponding duty or inter- 
est in receiving it, Only where these 
two things co-exist does the law re- 
gard the occasion as privileged, (Case 
law discussed), (Paras 10, 11) 


Thus while every man has a right to 
be protected against injurious falsehood 
deliberately propagated against him, 
communication of matters, which al- 
though per se defamatory, but which 
the publisher honestly believes to be 
true, and in regard to which he and the 
publisher have a common duty or in- 
terest, has to be protected “for the com- 
mon convenience and welfare of soci- 
ety”. The leaders of trade union move- 
ment have a duty and a legitimate in- 
terest to champion the cause of their 
members. They have also a duty to- 
wards society to uphold truth and jus- 
tice. Their duty towards their members 
Or their interest in furthering their 
cause must not be allowed to override 
their fundamental duty to the society 
not to destroy truth by deliberately 
propagating falsehood, Subject to any 
such overriding consideration or princi- 
ple of law, it is in the interest of the 
society at large that trade unions should 
function without any undue inhibition 
Or restriction, Freedom of communica- 
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tion between members is vital to every 
union, Statements on privileged occa- 
sions, however emotional or irrational 
they may be, however rash or illegal 
their conclusions may be, will not be 
evidence of malice so long as such state- 
ments, although defamatory, are honest- 
ly made and with full faith in the truth 
of what is stated and in their relevance 
to the claim of privilege, (Para 33) 


In the instant case, a sujt for defama- 
tion was filed by the Managing Direc- 
tor of some estates. The defendants 
were the President and General Secre- 
tary of the Trade Union concerned. The 
suit was based on some meeting of em- 
ployees of union and their leaders. The 
meeting was also attended by Labour 
Minister and Govt. employees, The 
activities of the Union in this regard 
were reported in its journal which was 
circulated amongst its members only. 


_ Held, that the defendants were pro- 
tected by privilege and were not liable 
for defamation, (Para 32) 


In the instant case, the journal was 
circulated only among the members and 
that too among those who have fully 
paid their subscriptions, There is no 
evidence to suggest that the journal is 
sold or distributed among non-members. 
The journal is exclusively meant for 
internal circulation and for the sole 
benefit of the members of the union. 
It is one of the primary interests and 
duties of its editor fo propagate the 
views of the union among the members. 
The contents of the publication are 
matters of vital interest to the members 
of the union. The fact that the journal 
might have fallen into the hands of 
certain outsiders does not necessarily 
destroy the privilege. There is no evi- 
dence that the journal had been deli~ 
_berately forwarded to non-members. 
ai (Paras 30, 31) 
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S. Narayanan Poti, S.  Sankarasub- 
bah, Dr. George Mathew Kalapurakkal 
and K. Ramaswamy, for Appellants; 
T. G. Govinda Warrier, K. Ramakumar 
and Sebastian Davis, for Respondent, 


KOCHU THOMMEN J.:— This appeal 
is brought by the defendants in a suit 
for damages on the ground of defama- 
tion, The learned Subordinate Judge of 
Palghat decreed the suit awarding.. a 


sum of Rs. 5000/- as damages together 


with the plaintifi’s costs, 


2 The plaintiff Shri K. N. Krishna 
Iyer is the Managing Director of 
Emerald Valley Estates Ltd., which is‘a 

company owning the Meraflores Estate 
at Nelliyampathy and the Bedaguli 
Estate in .. Karnataka. The. . defendants 
are the President and the General. Se- 
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cretary, respectively, of the Estate Staff. 


Union of South India which we shall 


refer to as the “Union.” The Union re- ~ 


presents the staff of the various estates 
in South India. About 9000 employess 
are members of the Union which was 
registered as early as 1947, The object 
of the Union is to protect and promote 
the interests of the staff of the estates. 
The activities of the Union are regularly 
reported in its journal called the ‘“Plan- 
tation Worker.” The journal is not sold 
to the public, It is distributed only 
among members of the Union who are 
not in arrears of their subscriptions. 
The journal during the period in ques- 
tion was distributed among 5000 mem- 
bers, In June 1970 there was an incident 
involving the plaintiff and Shri K. J. 
George who was a member of the staff 
of Meraflores Estate. George was then 
an active member of the Union and he 
was the President of its local branch at 
Nelliyampathy, George was transferred 
from Mereflores to Bedaguli. George and 
the Union regarded this transfer as an 
act of victimisation, According to 
George, when he reported for duty at 
the Bedaguli Estate where the plaintiff 
resides, he was, at the point of a pistol, 
compelled to write out a letter of re- 
Signation and put his signature to blank 
stamped papers, George was driven out 
of the estate in the middle of the night. 
He had to walk back to Nelliyampthy. 
He made a complaint concerning this in- 
cident at the police stations at Chamara- 
janagar and Nemmara, He submitted a 
complaint to the District Collector, Pal- 
ghat, and other officers, The incident 
was reported in newspapers like 
Malayale Manorama and Mathrubhumi. 
Shortly after the incident, George went 
tu Coimbatore and informed the de- 
fendants of what had happened at 
Bedaguli and showed them the report 
in the newspapers, Conciliation proceed- 
ings regarding this and connected mat- 
ters were initiated. and they ultimately 
resulted in a reference to the Industrial 
Tribunal. On 28th Mar, 1971, the 21st 
annual conference of the Union was 
held at Punalur at the 
High School hall. The hall was packed 
to full capacity, The audience consisted 
of the members of the Union and a few 
invitees including the Minister for 
Labour, In his Presidential address the 
lst defendant, Dr. P.H. Danial referred 
"1982 Ker:/7 IV G34 ° i 
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to the incident concerning George and 
the circumstances in which he is said to 
have submitted his resignation of Beda- 
guli in a language which is per se de- 
famatory of the plaintiff. This speech 
was reported in full in the “Plantation” 
Worker” in December 1971. An editorial 
also appeared in that issue concerning 
the plaintif and his conduct towards 
his employees, The reference to the 
plaintiff in the editorial] is also per se 
defamatory. It is in respect of these 
libellous statements which appeared in 
the Journal that action has been 
brought, by the plaintiff for damages. 


3. In answer to the plaint allega- 
tions, the defendants averred in their 
written statement that the occasion on 
which the speech was delivered by the 
ist defendant was privileged and that the 
{st defendant bona fide believed that 
what he stated was true, He spoke on 
that occasion as the President of the 
Union and in the honest belief that he 
was speaking in the discharge of his 
official duties and in furtherance of the 
common interest of the Union, It was 
also averred that the reporting of the 
speech and the editorial] comments in 
the journal constituted privileged com- 
munication as it was made jin the dis- 
charge of the officia] duties of the de- 
fendants and in furtherance of the com- 
mon interests of the members of the 
Union. The defendants denied that, 
either in making the speech or in re- 
porting the same with the editorial 
comments, they were in any manner 
actuated by malice towards the plain- 
tiff, Various other contentions were also 
raised by the defendants in answer to 
the plaint allegations, But they are not 
relevant to the present appeal as the 
only question which is urged before us 
by the appellants’ counsel, Shri Nara- 
yanan Poti, is whether or not the de- 
fendants are protected by qualified pri- 
vilege, 

4. The learned Judge held that the 
defendants did not specifically plead 
qualified privilege and that the evidence 
on record did not establish such pri~ 
vilege,. We may at the outset point out 
that in view of the categorie averments 
in the written statement, particularly 
these contained in paras. 1 and 5, the 
learned Judge was wrong in stating 
that there was no plea concerning quali- 
fied privilege. The question ‘is whether 
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the defendants have established the 
existence of qualified privilege, and, 
if so, whether the plaintiff has succeeded 
in defeating that plea by proving ex- 
press malice on the part of the defen- 
dants, g 

5. Defamation is defined by Parke 
B.. in Parmiter v, Coupland — (1840) 
6 M. & W. 105 at 108. as “A publiea- 
tion, without justification or lawful ex- 
cuse, which is calculated to injure the 
reputation of another, by exposing him 
to hatred, contempt, or ridicule ...... n 
Even without exciting such strong feel- 
ings as ‘hatred, contempt or ridicule,’ a 
Statement may amount to defamation if 
it tends to lower a person in the esti- 
mation of right thinking people general- 
ly or tends to make them shun or avoid 
him, See Uinfield & K Jolouioz on Tort, 
llth Edn, p. 274: Gatley on Libel and 
Slander, 7th Edn, para 31 et seq, Od- 
gers on Libel and Slander, 6th Edn. 
(1929) p. 1; Spencer Bower, A Code on 
the Law of Actionable Defamation, 
(1908), p. 2 and [bid 2nd edn, p. 2. 


The definition recommended by the 
Faulks Committee jn England in 1975 
is: “Defamation shall consist of the 
publication to a third party of matter 
which in all the circumstances would 
be likely to affect a person adversely 
in the estimation of reasonable people 
generally.” (Cand 5909. para 65). To 
make a statement defamatory there 
should be publication to a third party 
and such publication should be of such 
a nature as is likely to cause appreci- 
able injury to a person’s reputation 
“defamatory words, if false is actionable. 
False defamatory words, if written and 
published, constitute a libel: if spoken, 
a slander.” (Odgersson, cit. p, 1). Some 
of the principal defence to an action for 
defamation are justification, (i e., the 
words are true): fair comment: absolute 
privilege; qualified privilege, etc, It is 
with the defence of qualified privilege 
that we are concerned in this appeal. 


6. In certain circumstances the law 
protects q person from liability for de- 
famatory statements even if he cannot 
prove the truth of his words or prove 
them to be fair comment. Such protec- 
tion is recognised in the public interest. 
This may be either an absolute privilege 
granting the defendant complete im- 
munity, or a qualified privilege, In the 
latter event the defence is indefensible 
and will be of no avail if it is proved 
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that the defendant was actuated by ex- 
press malice, While the defence of ab- 
sOlute privilege is confined to statements 
such as those made in Parliamentary 
and judicial] proceedings and the like. 
Qualified privilege is applicable to a 
number of situations, A statement made 
in the discharge of a legal, social or 
mora] duty or for the protection or fur- 
therance of an interest to a person who 
has a corresponding duty or interest to 
receive it is protected by qualified pri- 
vilege. However, such protection is de- 
feated if the plaintiff succeeds in prov- 
ing express malice on the part of the 
defendant when he publishes the words 
complained of. See 1971 Ker LT 393: 
(AIR 1971 Ker 280) (FB); ATR 1957 All 
219 : AIR 1958 Raji 257. 

7. Every statement which is defama- 
tory gives rise to a presumption of 
malice. This is the lega] malice which 
is the foundation of an action for de- 
famation, But such presumption of 
malice is rebutted if the defendant pro- 
ves that the occasion on which the 
words were published was privileged. 
Once the defendant has succeeded in re- 
butting the presumption of malice, the 
plaintiffs action must necessarily fail, 
unless he establishes that the defendant 
was actuated by express malice which 
is malice in fact, 


8. In the instant ease it is not dis- 
puted that the statements in question 
were per se defamatory, But the defen- 
dants claim privilege on the ground 
that it was in the discharge of a duty 
Or in the furtherance of an interest that 
they made the statements. That is a 
Claim of qualified privilege which is by 
its very nature defensible on proof of 
express malice. 

9. The classic definition of qualified 
privilege is what is stated by Parke B. 
in Toogood v. Spyring — (183451 C. M. & 
R. 181, 193: 

“In general, an action lies for the 
malicious publication of statements which 
are false in fact, and injurious to the 
character of another (within the well- 
known limits as to verbal] slander), and 
the law considers such publication as 
malicious, unless it is fairly made by a 
person in the discharge of some public 
Or private duty, whether jega]l or moral, 
or in the conduct of his own affairs, in 
matters where his interest is concerned. 
In such cases, the oceasion prevents the 
inference of malice, which -the law 
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draws from unauthorised communica- 
tions, and affords a qualified defence 
depending upon the absence of actual 
malice, If fairly warranted by any rea- 
sonable occasion or exigency, and honest- 
ly made, such communications are pro- 
tected for the common convenience and 
welfare of society: and the law has not 
restricted the right to make them with- 
in any narrow limits.” 


10. The above dictum highlights the 
following aspects: publication of state- 
ments which are false and injurious to 
the character of another gives rise to an 
inference of malice in law and makes 
the publisher liable in damages to the 
person affected. But such inference of 
malice is successfully rebutted if the 
publisher is able to show that the state- 
ment was made in the, discharge of a 
public or private duty. It is immate- 
ria] whether that duty is a legal duty 
which is enforceable by an action or 
whether it is a moral duty which is not 
so enforceable. In the alternative. he 
must prove that the statement was made 
in the conduct of his own affairs in mat- 
ters where his interests are concerned. 
Where the defendant has succeeded in 
establishing such defence and has thus 
rebutted the inference of malice, the 
burden shifts to the plaintiff to prove 
actual malice on the part of the defen- 
cant, 


11. An occasion is privileged only 
if it can be fairly stated that the person 
who has made the communication has a 
duty or an interest in making it and the 
person to whom it has been made has a 
corresponding duty or interest in re- 
ceiving it. Only where these two things 
co-exist does the law regard the occa- 
sion as privileged: per Lord Caher, M. R. 
in Hunt v. Great Northern Railway 
Company, (1891) 2 QB 189 at 191. 


12. Drawing the distinction between 
privileged occasion and privileged com- 
munication and emphasizing the need 
for reciprocity of duty or interest to 
make the occasion privileged. Lord, 
Atkinson observes in Adam v. Ward — 
(1917 AC 309 HL (Ð): 
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ference to qualified privilege, an occa- 
Sion where the person: who makes a 
communication has an interest or a duty, 
legal, social] or moral, to make it to the 
person towhom itis made, and the per- 
son to whom it is so made has a corres- 
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ponding interest or duty to receive it. This 
reciprocity is essential ...... a privileged 


communication — a phrase often used 
loosely to describe a privileged occasion, 
and vice versa — is a communication 


made upon an occasion which rebuts the 
prima facie presumption of malice aris- 
ing from a false and defamatory state- 
ment prejudicia] to the character of the 
plaintiff, and puts the latter on proof 
that there was malice in fact.” 


See also the observation of 
L. J. to this effect 
(1891) 2 QB 341. 


13. Unlike a legal duty which arises 
from any one of the recognised sources 
of law, a moral or social duty is not in 
all cases easily identifiable. What is a 
moral or social] duty has to be decided 
by the Judge as best aS he can with such 
evidence as he has. To do this he must 
necessarily apply an objective standard 
which means not his own idiosyncratic 
standard but by an application of his 
mind to what would people of ordinary 
intelligence and mora] principle have 
done in the circumstances, This is what 
Lindley, L., J. refers to in Stuart v. Bill, 
— (1891) 2 Q. B. 341 at 350. in the fol- 
lowing words: ` 


“I take moral or social] duty to mean 
a duty recognised by ...... people of or- 
dinary intelligence and moral principle, 
but at the same time not a duty en- 
forceable by legal proceedings, whether 
civil Or criminal.” 


See also Watt v. Longsdon — (1930) 
1 K. B. 130 at 144 and 153. 


14. The test applied by the Judges 
of the earlier times may not necessarily 
be a sure test under modern conditions. 
While decisions of ancient vintage supply 
strong guidance, facts and circumstan- 
ces in changed situations must neces- 
sarily be viewed in a different light and 
from a different angie, Courts have in 
fact recognised the need to apply the 
rule as to privilege far more widely 
than it was done in the past, This is in 
recognition of the genera] interest of 
the Society to obtain correct informa- 
tion about the character of people in 
whom others have a legitimate interest. 
It is in the interest of truth itself that 
bona fide statements are protected. The 
observation of N. Erle, C. J. made as 
early as 1863 in Whiteley v, Adams, 
(1863), 15 C. B. (N. S.) 392: (1914) 143 


Lindley, 
in Stuart v. Bell, 
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K. R. (C: P.) 838 is apposite in this con- 
text : . 

“If every word which is uttered to 
the discredit of another is to be made 
the ground of an action, cautious per- 
sons will take care that all their words 
are words of praise only, and wil] cease 
to obey the dictates of truth.” 

So are the words of Lord Buckmaster 
in London Association for Protection of 


Trade vy. Greenlands, Limited, — (1918) 
2A. C., 19 at 22 (H. L.): 
“Indeed, the circumstances that con- 


. stitute a privileged occasion can them- 
selves never be catalogued 
rendered exact. New arrangements of 
business, even new habits of life, may 
unexpected combinations of circum- 
stances which, though they differ from 
well-known instances of privileged oc- 
casion, may none the less fal) well 
within the plain yet flexible language 
of the definition to which I have re- 
ferred.” 

15. The interest ‘that the publisher 
has in making the statement and that 
the publisher has in receiving it need 
not necessarily be a pecuniary interest, 
although in the majority of cases it 
may be so, The interest may also be 
professional‘ as in the case of lawyers 
or doctors anxious to preserve the 
dignity and reputation of the body to 
‘ which they belong, or, it may be- both, 
as in the case of Trade Unions which 
champion the cause of the employees 
for higher wages as well as for better 
. conditions of work which guarantee the 
dignity of labour. In some cases, it 
may be a relationship based on blood 


or marriage. The common interest, 
however, must be one which the law 
recognises and appreciates. A mere 
gossip attracts no privilege, however 


interesting it may betothe speaker and 
_ the listeners. Curiosity or officious in- 
termeddling is not sanctioned by law. 
To come within the privilege the state- 
ment must be warranted by the occa- 
sion and must tend to protect the in- 
' terests of the publisher and the publi- 
shee, 


.. 46. The main emphasis of the law 

is on honest pursuit of truth in the dis- 
_ charge of a duty or the protection of 
an interest. In ‘Whiteley v. Adams 
(1863) 15 FBN S. 392, (supra) the jury 
found that certain jetters were 
written by the defendant bona fide and 
' in the honest belief that what he wrote 
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was true and that it was his duty to 
make the communications which he did, 
The question was whether in the cir- 
cumstances these letters were written 
in the discharge of a social or moral] duty 
or whether the writer or the addressee 
had an interest in makjng or receiving 


the communications, Answering the 
question affirmatively, Erle. C J. 
stated :— 


“It seems to me. that, under al] the 
circumstances, it was the socia} and 
moral duty of the defendant as a clergy- 
man towards Mr. Cleaver as another 
clergyman to give him true and correct 
information on the subject upon which 
he was writing. I say emphatically that 
I think he was discharging a social and 
mora] duty: and I also think it was his 
interest. If he wished to stand wel] with 
those whose religious opinions coincided 
with his own, to satisfy them that he 
was not shirking from the performance 
of his duty as a clergyman, in declining 
to act the part of a peacemaker.” 


This is the kind of situation which may 
be analogous to a communication be- 
tween a trade union leader and his fol- 
lowers, or between members of a politi- 
cal, religious, commercia] or professional 
organisation, 


17. The statement must be made 
fairly, An unfair. statement lacking in 
bona fides, although made in’ the pur- 
ported discharge of some duty or fur- 
therance of an interest, wil] not he 
worthy of protection. The maker of 
the statement must bona fide believe in 
the truth of the statement which he 
makes, although the statement itself 
may not be true, What is important is 
his honest belief in the truth, He must 
further bona fide believe that the per- 
sons to whom the statement is made 
have an interest which justifies the com- 
munication. Per Lord Parker of Padd- 
ington in London Association for Pro- 


‘tection of Trade v, Greenlands Limited 


—- (1916) 2 A. C. 15 at 42. But the bur- 
den to prove lack of bona fides or show 
express malice is, as we Shall presently 


see, upon the plaintiff, : 


18. Although the law protects pur- 


_ suit of truth it must be pursued with a 


sense of fairness, propriety. and propor- 
observed by Knight Bruce 
V. C. in 1 Qn. C. & S. 20 (quoted by 
Lord Macnaghten in Macintosh v. Dum. 
(1908) A, C. 390 at 400-401: 
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“The discovery. and vindication and 
establishment of truth are main purposes 
certainly of the existence of Courts of 
Justice: still for the obtaining of these 
_objects, which, however valuable and 
important, cannot be usefully pursued 
without moderation, cannot be usefully 
Or creditably pursued unfairly or gain- 
ed by unfair means, not every channel 
is or ought to be open to them... Truth, 
like all other good things, may be loved 
unwisely — may be pursued too keenly 
— may cost too much.” 


18. The communication must be made 
only to those who have a corresponding 
duty or interest in recejving it. If a 
communication is made in the presence 
of outsiders it may be a circumstance 
to question the validity of the claim 
for privilege. The protected communica- 
tion is expected to he made in private 
‘and not in public. The mere fact of out- 
siders being present does not necessarily 
render the communication absolutely 
unprotected, But such circumstance 
might afford evidence of malicious in~- 
tention and it is for the Court to decide 
as a question of fact, taking into ac- 
count the circumstances in which the 
Statement was made and the style and 
character of the language used, whether 
the publisher has acted bona fide or 
been actuated by malice. per Parke B. 
in Toogood v. Spyring, (1834) 1 C.M 
~& R. 181 (supra). 

. 20. In Pittard yv. Oliver — (1891) 1 
Q. S. 474 Lord Caher, M. R. held that 
an action which was privileged does not 
necessarily lose the privilege by the 
mere presence of reporters at a meeting 
- held exclusively for the guardians of a 
. School. In Adam v. Ward (1917 A. C. 
- 309) the House of Lords recognised the 
privilege, notwithstanding publication 
-to the contrary at large through the 
press, for, on the facts of that case the 
publication was held to -be not unrea-~ 
sonably wide. In that case such publi- 
, cation was found to be necessary to 
answer a charge which had already re- 
ceived wide circulation, But statements 
In newspapers may not be protected 
"where it is made not in answer, but as 
a fresh item on which a genera] interest, 
‘as distinguished from a particular in- 
terest already arouses, prevails.” (per 
Lord Hanworth, M. R. in Chapman v, 
_ Ellesmere, (1932) 2 KB 431, 456. 


., 21. While it is the object of the law 
. fo protect. statements made- honestly on 
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privileged occasions “for the common 
convenience and welfare of society” 
(Toogood v. Spyring) (supra), the law 
does not countenance the protection of 
persons who make statements with utter 
disregard of truth and in abuse of the 
occasion which it is‘ made. What the 
law protects is “honest and kindly free- 
dom.” It is not “expedient that liberty 
should be made the cloak of malicious- 
ness, aNd in such a case the general 
law applies.” Per Lord Coleridge, C. J. 
in Bowen v. Holl (1881) 6 QB 333, 343. 
Anger or sharp language as such may 
not point to abuse. But there may be 
circumstances where a person from 
anger or some other wrong motive may 
have allowed his mind “to get into 
such a condition that he casts asper- 
sions on other people, reckless whether 
his statements are true or false.’ Such 
circumstances may indicate absence of 
bona fides which negatives privilege. 
Per Lord Caher, in The Royal Aquarium 
and Summer and Winter Garden Society 
(Limited) v. Parkinson -—- (1897) 1 QB 
431. Anger or gross and unreasoning 
prejudice may in certain circumstances 
be taken as an abuse of the occasion. 
But mere anger giving rise to violent 
or exceedingly strong language would 
not take away the protection, if the 
communication was honestly made on 
reasonable grounds. As stated by Lord 
Atkinson in Adam v. Ward — (1917) AC 
309 at 339:— 


Massa &@ Person making a communica- 


tion on a privileged occasion is not re- 
stricted to the use of such language 
merely as is reasonably necessary to 
protect the interest or discharge the 
duty which is the foundation of his 
privilege: but that, on the contrary, he 
will be protected, even though his 
language should be violent or exces- 
sively strong, if, having regard to all 
the circumstances of the case, he 
might have honestly and on reasonable 
grounds believed that what he wrote or 
said was true and necessary for the pur- 
pose of his vindication, though in fact 
it was not to.” (emphasis supplied) 
To this effect Sir Robert Collier stated 
in Laughton v. Bishop of Sodor and 
Man —— (1872) 4 P. C. 495 at 506. 

“To submit the language of privileged 
communications to a strict scrutiny, and 
to hold all excess beyond the absolute 
exigency of the occasion to be evidence 
of malice would in. effect greatly limit, - 
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if not altogether defeat, that protection 
which the law throws over privileged 
communications.” (1917) A, C. 309 at 337. 
This passage is cited with approval by 
Lord Macnaghten in Jenoure v. Delmege 
(1891) A. C. 73, 76. 

22. Malice in the law of defamation 
is used in two senses. In one sense it 
denotes merely the absence of lawful 
excuse of privileged occasion, In’ another 
sense it denotes ill-will. evil motive, in- 
tention to injure or wanton disregard 
of the rights of others, It is in the for- 
mer sense that legal malice which, in 
the absence of lawful excuse or privi- 
legé. arises aS an inference of law from 
slatements which are per se defamatory. 


This is the constructive malice or 
malice in law or the implied malice 
which we have already referred 


to, That is a malice which has to be dis- 
proved by the defendant by showing 
that the occasion was privileged. It is to 
determine this qués‘ion arising from 
duty on interest that we stated earlier 
that the judge has to apply the objective 
standard, In the latter sense, what is 
referred to is malice in fact arising 
from ill-will, evil motive, and the like, 
This is express or actual or real or true 
malice. This is an attribute of the state 
of the mind which is generally referred 
to as a question for the jury, where 
there is a jury, which means that the 
question has to be decided by a subjec- 
tive standard as to the state of the mind 
o7 the defendant, Intention to injure or 
wanton disregard of the rights of others 
are some of the ingredients of such 
malice, 


23. It is for the defendant to prove 
that the occasion was privileged, Once 
he has done that, his bona fides must 
be presumed: Janoure y, Delmege (1891) 
A. C. 73, 79. The burden is then on the 
plaintiff to show express malice: Clark 
v. Molyneux — (1877) 3 Q.B.D. 237. But 
unti} then, the plaintiff has no such 
burden, Express malice, unlike legal 
roalice, is never presumed: it must be 
proved as a fact, See 53 Corpus Juris- 
Secundum 1 for an interesting discus- 
sion on the point; see also the observa- 
tions of Lord Esher M, R.in Hebditch 
v Macllwaine (1894) 2 Q. B. 54 at 58 
(CA) and Tindal C. J. in Coxhead v. 
Richards — English Reports (1846) 135 
E. R. 1069, 1079: 2 C. B. 569, 594. 


34. The motive of the defendant be- 
comes material where privilege is estab- 
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lished and the burden has shifted to the 
Plaintiff to show actual malice, Impro- 
ber motive is the best evidence of malice, 
Such motive can be inferred from evi- 
aence regarding the defendants state 
of mind, If the defendant did not believe 
in the truth of what he stated, that fact 
is conclusive evidence of express malice, 
for no man can legitimately claim pri- 
vilege if what he stated was a delibe- 
rate and injurious falsehood about an- 
other, except in the rare ease where 
there is a duty to pass on, without en- 
dorsing defamatory statements made by 
some other person, Reckless publication 
of untrue defamatory matter without 
caring whether what is said was true or 
not would be treated as a deliberate 
Ne and would thus be evidence of malice. 
25. Even positive belief in the truth 
of what is published on a privileged oc- 
casion cannot afford protection if the 
plaintif shows that the defendant mis- 
used the occasion for some purpose other 
than that for which the privilege is re~ 
cognised by the law. If the defendant’s 
dominant motive is not the performance 
of a duty or the protection of an in- 
terest, but to wreck vengeance upon a 
person out of spite or ill-will, or to ob- 
tain some private advantage unconnect- 
ed with the duty or the interest, his 
privilege is destroyed and he is not pro- 
tected, This is so even if he has positive 
belief that what he said was true. 
26. The presence of irrelevant defa- 
matory matter in a statement on a pri- 
vileged occasion may be taken into ac- 
count in deciding whether, in the cir- 
cumstances of the case, actual malice 
can be inferred, But the test in regard 
to irrelevant matter is not whether it 
was logically relevant, but whether the 
defendant in all the circumstances did 
or did not believe in the truth of what 
he said, or believing it to be true. he 
knew that what he said had nothing to 
do with the particular duty or interest. 
27. However, in all these cases one 
should indeed be slow to draw the in- 
ference that a defendant actuated by 
improper motives unless one is satisfied 
that he did not believe in the truth of 
what he stated or did not care whether 
it was true or false. So long ashe acted 
honestly, mere carelessness, impulsive- 
ness, jrrationality or stupidity on his 
part in coming to conclusions does not 
amount to an improper motive indin 
cating malice: Clark v. Molvneux (1877) 
3 Q. B. D. 237, 249; Horrocks v. Lowe — 
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(1974) 1 All E. R. 662, 669 (HL), “The 
only kind of recklessness which destroys 
privilege is,” as Lord Diplock points 
out, “indifference to its truth or falsity” 
— Horrocks v. Lowe (supra), His likes 
and dislikes, his passions and prejudices, 
his utterances of indignation, may all 
be of mo consequence, so long as his 
dominant motive is the honest discharge 
of a duty or the furtherance of an in- 
terest, The protection of qualified pri- 
vilege is not defeated merely because 
the defendant disliked the plaintiff for 
reasons which he honestly believed to 
be true and was righteously indignant 
at the plaintifi’s conduct which he be- 
lieved was his duty or interest to ex- 
press, These are the natural reactions 
of an honest person. Lord Diplock 
points out in Horrocks v. Lowe (supra). 


“The motives with which human be- 
ings act are mixed. They find it difficult 
fo hate the sin but love the sinner,” 

28. Apart from intrinsic evidence de- 
Tived from what the defendant did 
or said on the privileged occasion, ex- 
trinsic evidence as to the defendant’s 
conduct on other occasions can be ad- 
duced to justify the inference that on 
the privileged occasion aliso his domin- 
ant motive in publishing what he did 
was extraneous to a legitimate claim 
for privilege. The fact that the defen- 
dant had quarrelled with the plaintiff 
and had threatened him on other occa- 


sions or that he bore grudge or ill-will 


towards him may be relevant extrinsic 
evidence, Per Lord Porter, Turner v. 
M G. M. Pictures Ltd. — (1950) 1 All 
ER 449, 455 (HL). 


29. The defendants are the Presi- 
dent and Secretary of the Union. It is 
their duty to safeguard and protect the 
witerests of the members. It is in 
furtherance of their own interest as 
Union leaders that they should champion 
the cause of the members of the Union. 
The main purpose of the meeting at 
which the speech was made by the Ist 
cefendant was to highlight the pro- 
blems facing the members of the Union, 
and to impress upon them the need for 
solidarity and sustained effort to achieve 
their objective, Telling them of the 
problems and the part played by the 
Union leaders in solving them are mat- 
ters of vital interest to the  office- 
bearers as well as the members of the 
Union. The presence of the Minister 
was very Significant He was Minister 
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for Labour and the person who would 
be instrumental in initiating a reference 
to the Tribunal of the very matters con- 
cerning George which was then a sub- 
ject’ of conciliation proceedings. The 
presence of reporters and a few Gov- 
ernment officers like the Chief Inspec- 
tor of Factories and the Labour Com- 
missioner was inevitable on the occa- 
Sion and relevant to the interests of the 
Union, In the circumstances there can- 
not be any doubt that the occasion was 
privileged, 


30. The plaintiff does not however 
trace the cause of action to the speech 
itself, but to the subsequent publication 
cf that speech in the “Plantation Wor- 
ker”, This is a Journal which is circu- 
lated only among the members and that 
too among those who have fully paid 
their subscriptions, There is no evidence 
to suggest that the journal is sold or 
distributed among non-members. 
The journal is exclusively meant for 
interna] circulation, and for the sole b2- 
nefit of the members of the Union, It 
is one of the primary interests and duty 
of its editor to propagate the views of 
the Union among the members, The eon- 
tents of the publication are matters of | 
vital interest to the members of the] 
Union, We have no doubt that the pub-j 
lication of the speech and the editorial 
in the journal was a privileged com- 
munication, 


31. The fact that the journal might 
have fallen in the hands of certain out- 
siders does not necessarily destroy the 
privilege. There is no evidence that the 
journal had ‘been deliberately forwarded 
to non-members. The plaintiff was in- 
formed of the contents of the journal by 
P. W. 3 who was at the relevant time 
working in Chandramala Estate in Mel- 
lyampathy. P. W. 3 had seen the state- 
ments In the journal which he obtained 
from a member of the staff of his estate. 
This person was admittedly a member 
cf the Union, and had apparently re- 
ceived the journal in his own right as 
a subscriber. P. W. 2 is a Superinten- 
dent of Meraflores Estate, He also saw 
the journal which was given to him by 
a Nurse working in that estate. P. W. 2 
says that the Nurse told him that shs 
got the information from her husband 
who was. working in Chandramala 
Estate, The husband was dead at the 
time of the trial, But the wife alive and 
she was not examined, It is not clear 
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hew the husband of the nurse came ac- 
ross the journal, The plaintiff has in our 
Vew failed to prove that the defendants 
had deliberately made the journal avail- 
able to non-members of their Union. 

32. There is no evidence to suggest 
that the defendants were actuated by 
express malice, The honesty of their 
purpose is not in question, In fact it is 
admitted the plaintiffs. This is what 
ke says: 

“There is no personal grudge between 
me and the defendants, Personally they 
have no reason to entertain malice to- 
wards us, The defendants are respect- 
able trade union leaders.” 


There is no evidence to suggest that the 
defendants did not believe in the truth 
of what they stated, The evidence isin 
fact to the contrary. The defendants had 
made due enquiries as to the veracity 
of what George had told them. They 
had no reason to suspect his credibility. 
He was an active trade unionist andthe 
local secretary of the Union. He had 
made complaints to the police about the 
incident at Badaguli, The incident had 
been reported in newspapers’ like 
Malayala Manorama and Mathrubhumi. 
The matter became the subject of con- 









ciliation proceedings and it was later 
referred tô the Industrial Tri- 
bunal George and the Union 


had consistently taken up a stand in 
conformity with what Geoerge had told 
the defendants There is also no evi- 
dence to suggest that the dominant pur- 
pose of making the speech or reporting 
the same or the comments made in the 
editorial of the journal had not been in 
‘furtherance of trade union activities, but 
to give vent to personal spite or ill-will 
towards the plaintiff or to gain a private 
advantage unconnected with the duty 
or interest which constitutes the reason 
for the privilege, The plaintiff has failed 
to prove that the defendants were ac- 
tuated by express malice, 


33. We have looked at the evidence 
very carefully, bearing in mind the 
fundamental] principle that, while every 
man has a right to be protected against 
injurious falsehood deliberately propa- 
gated against him, communication of 
matters, which although per se defama- 
tory, but which the publisher honestly 
believes to be true, and in regard to 
which he and the publisher have a com- 
mon duty or interest, has to be protect- 
' {ed “for the. ċommon 
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welfare of the society”. Per Parke B.| 
in Toogood v. Spyring, (1834) CM & Ri 
181 (supra). The leaders of trade anion 
movement have a duty and a legitimate 
interest to champion the cause of their 
members. They have also a duty to~ 
wards society to uphold truth and jus- 
fice. Their duty towards their members 
Or their interest in furthering their 
cause must not be allowed to override 
their fundamenta] duty to the society 
net to destroy truth by deliberately pro- 
pagating falsehood, Subject to any such 
overriding consideration or principle of 
law, it is in the interest of the society 
at large that trade unions should func- 
tion without any undue inhibition or 
restriction, Freedom of communication 
between members is vital to every 
Union. Statements on privileged occa- 
sions, however emotional or irrational 
they may be, however rash or illogical 
their conclusions may be, will not be evi- 
dence of malice so long as such state- 
ments. although defamatory, are honest- 
ly made and with full faith in the truth 
Of what is stated and in their relevance 
to the claim of privilege, 








34. The law of defamation seeks to 
held the balance equitably between the 
rights ofthe individual andthe interests 
of the society, In so doing the scale 
tilts in favour of communication which 
the interest of the society demands. 

aR It is better for the general 
good that individuals should occasionally 
suffer than that freedom of communica- 
tion between persons in certain rela 
tions should be in any way impeded” 
said Lord Coleridge in Bowen v. Hall, 
(1881) 6 QBD 333 at 343. 


35. Where these overriding considera- 
tions warrant recognition of privilege, 
in difference to truth or falsity alone can 
destroy it. Of such indifference on the 
part of the defendants in the present 
ease, there is no evidence. But at the- 
same time we hasten to add that we 
express no view whatever asto the cor- 
rectness or otherwise of the statements 
in question, 

36. Accordingly the dope is allow- 
ed, the judgment of the Court below is 
set aside.. and the suit is dismissed, How- 
ever, in the circumstances of this case 
we make no order as to costs, 


- Appeal allowed, 


` 
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P, SUBRAMONIAN POTI, Ag. C. J. 
On difference of opinion between 

G. VISWANATHA IYER AND 

T. KOCHU THOMMEN, JJ. 
State of Kerala and others, Appel- 
lants v. Thalayar Tea Co, Ltd., Respon- 
dent, ; 


A. S. No. 155 of 1976, D/- 8-12-1981 
and 9-12-1981.* 

Limitation Act (36 of 1963), Arts, 24, 
113 — Score and applicability — Suit 
in 1966 for determining liability to pay 
seigniorage — Dismissal of suit by trial 
Court — However, High Court accept- 
ing plaintifi’s case — Payment of seign- 
icrage between decision of tria} Court 
and that of High Court — Suit in 1973 
beyond three years of such payment but 
within three years of decision of High 
Court — Art. 24 but not Art, 113, ap- 
plied — There was no question Of ap- 
plicability of res judicata (Civil P. C. 
(1908), Sec, 11), 


P. Subramonian Poti, Ag. C. J. (agree- 
ing with Thommen J.) 


The question which arose in C. S. 
No. 70 of 1966 was whether seigniorage 
was payable in respect of the silver oak 
trees cut and removed from its (plain- 
tiffs) property to plaintiffs 2 and 3. It 
_ was contended by the plaintiff that sil- 
ver oak trees were the absolute property 
of the plaintiff and that no seigniorage 
‘was payable in respect of those trees 
cut and removed from its property. 
That suit was dismissed on 30-6-1967. 
However, the plaintiff’s appeal was al- 
lowed by High Court on 25-11-1970. 
While O. S. No. 70/1966 and appeal 
therefrom were pending, the plaintiffs 
‘cut and removed trees on payment of 
s€igniorage, Seigniorage was thus paid 
On various dates between 1-3-1967 and 
20-6-1969. The instant suit (O. 8S. 
No. 83/1973) was instituted by the 
plaintiff on 5-4-1973 for realisation of a 
fotal sum so paid by the plaintiff be- 
tween these dates as the seigniorage, 
the sales-tax and the interest to the 
Government, Whether Art, 24 of the 
Limitation Act, 1963 or 113 of that Act 


would be applicable to the suit was the 


main controversy in the suit, 


*Opinion of third judge dt. 8-12-81 and 
final order of D. B. dt, 9-12-81. 
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.Held that between. the date of the 
decision of tria] Court and the decision 
of the High Court which accepted the 
plaintiff's case (in O. S. No. 60 of 1966) 
the plaintiff had to continue the opera- 
tion of felling the trees and removing 
the timber, That the plaintiff could do 
only on payment of the seigniorage, 
Evidently such seigniorage was not paid 
willingly but under protest, When in 
the present suit the plaintiff sought re- 
covery of the amount so paid the action 
was One for money had and received. If 
so, Art, 24 would normally be applic- 
able, If that Article was applicable 
Art, 113 would stand automatically ex- 
cluded, (Para 4) 


(2) That when once an appeal against 
the judgment in O. S. No, 70/1966 had 
been filed to High Court the matter be- 
came sub judice and there was no scope 
for any plea of res judicata then, The 
trial of any issue would not be barred 
as the judgment of the trial Court had 
not become fina] then, (Para 10) 

(3) That in the earlier litigation oO. S. 
No, 70 of 1966 the adjudication concern- 
ed only seigniorage for the trees 
which had already been cut. The 
seigniorage payable in respect of trees 
to be cut thereafter was not governed 


by the terms of the decree. There was 
no bar operating so as to prevent the 
plaintiff from suing for refund of 


seigniorage wrongly collected from him. 
That meant causes of action aroSe as 
and when wrong or illegal collections 
were enforced against the plaintiff. 
(Paras 11, 12) 
(4) That there was no reason to hold 
that the right to sue was postponed or 
that the judgment of the High Court 
arising from O. 5. No. 60 of 1966 gave 
rise to a cause of action for the first 
time. If the right of suit was available 
to the plaintiff all along, the suit filed 
beyond the period of 3 years from the 
dates of payment would be barred, Only 
such of the claims as fal] within the 3 
years of the date of suit would survive, 
Art, 24 would apply to the case. The 
case was not one which will fall within 
Article 113. AIR 1965 SC 1773 Explained. 
Case law discussed, (Para 13) 
_ (5) That assuming, without deciding, 
that the judgment of High Court direct- 
ed refund of seigniorage collected by the 
State even after thé date of the trial 
court decree there could be ne suit on 


. Such judgment, for it would then be an 
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executable decree and that could not 
form the basis for a suit on judgment. 


(Para 14) 
Cases Referred: Chronologicaj Paras 
AIR 1974 Pat 264 7 
AIR 1965 SC 1773 5 7 13 
AIR 1964 Raj 17 7 
AIR 1961 Madh-Pra 320 7 
AIR 1957 AN 553 7 
AIR 1956 Nag 250 14 
AIR 1934 Mad 665 14 
AIR 1925 Mad 279 14 


(1905) ILR 32 Cal 527: 1 Cal LJ 167 5 
Advocate General, for Appellants; 

T. S. Venkiteswara Iyer and P. K. Bala- 

Subramonian, for Respondent, 

P. SUBRAMONIAN POTI, Ag. C. J. :— 
My learned brothers Viswanatha lyer 
and Kochu Thommen, JJ. differ- 
ed on a point of law, namely whe- 
ther the suit is barred by limitation. 
Accordingly the case was adjourned for 
further hearing and decision as provided 
under S. 92 (2) proviso of the Code of 
Civil Procedure. The matter thus came 
up before me. 

2. The respondent-plaintiff, the 
Talayar Tea Company succeeded to the 
interests of the Talliar Coffee Estates 
Limited on account of a scheme of 
amalgamation entered into between the 
two companies. The Talliar Coffee 
Estates Limited had instituted a suit 
O. S. 70 of 1966 in the Sub Court, Kot- 
tayam on 1-7-1976. That suit arose on 
account of the claim made by the State 
of Kerala for seigniorage in respect of 
silver oak trees in the Estate of the 
plaintiff in that suit. The case of the 
company was that no fee, duty or tax 
was payable in respect of timber of 
silver oak trees, that they are not re- 
served trees mentioned . in the Timber 
Transit Rules and they are not royal 
trees on which seigniorage was payable. 
But the Government jnsisted upon pay- 
ment of such seigniorage for cutting and 
removing the silver oak trees.. Con- 
sequently the suit was filed with the 
following prayers: 

“fa) a declaration that the silver oak 
timber cut and removed from the plain- 
tiff’s property scheduled hereunder are 
Talliar Coffee Estates lLtd.’s absolute 
and exclusive property and that Talliar 
Coffee Estates Ltd. is not liable for any 
seigniorage for silver oak trees thus 
cut and removed and that orders and 
demands to the contrary for seigniorage 
by the first defendant State and its Offi- 
cers be cancelled, 
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(b) a permanent injunction restrain- 
ing the defendants from realising any 
Sseigniorage as per demand made by the 
second defendant’s letter to the Talliar 
Coffee Estates Ltd, dated 15-12-1965. 


(c) the amount of deposit and seign- 
lorage collected by the defendants be 
directed to be refunded to the Talliar 
Coffee Estates Ltd, or a decree be given 
to Talliar Coffee Estates Ltd. for reco- 
very of the same from the first defen- 
dant with interest at 6% per annum.” 


The suit was dismissed by the Sub Court, 
Kottayam. An appeal was taken by the 
plaintiff to the High Court, By judg- 
ment dated 25th November, 1970 the 
High Court allowed the appeal and de- 
creed the suit in terms of the plaint. 
Ext, Al is the judgment of the High 
Court in the said appeal. Th> decision 
of the Sub Court dismissing the suit was 


on 30-6-1967 and the decision of 
the High Court was on 25-11-1970 
In O. S. 70 of 1966 the complaint 


concerned the seigniorage that had been 
collected from the plaintiff till then. 
During the pendency of the suit aiso it 
was being so collected, When the Sub- 
Judge dismissed the suit seigniorage 
continued to be collected until the High 
Court allowed the appeal on 25-11-1970. 
The claim in the present suit was for 
recovery of a sum of Rs. 2,43,168.48 of 
which a sum of Rs. 2,04,740.17 repre- 
sents the seigniorage so collected, Evi- 
dently that was the amount of seignior- 
age collected from the plaintiff till the 
date of the High Court anne Ext. 
Al. 

3. The question that arose in the 
court below concerned the article of 
the Limitation Act applicable to the suit. 
Whether Article 24 of the Limitation Act, 
1963 or 113 of that Act would be ap- 
plicable to the suit was the main con- 
troversy in the suit. The residuary 
article 113 would apply only if Article 
24 or any other article did not apply. 
The present suit was filed on 6-4-1973 
within 3 years of the judgment of the 
High Court. According to the plaintiff 
cause of action arose on the date of 
such judgment and the suit within 3 
years of that date was in time, But if 
the period of 3 years for filing the suit 
arose from the respective dates of pay- 
ment by the plaintiff of seigniorage the 
claims falling beyond a period of 3 
years prior to the jnstitution of the 
suit would be barred by limitation. 
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According to the State the suit was one 
for money had and received and was gov- 
erned by Art. 24 of the Limitation Act, 
1963 corresponding to Article 62 of the 
earlier Limitation Act. If so the period 
in respect of each of the payments will 
commence on the respective dates on 
which seignjorage amounts were paid to 
the State. The contention of the plain- 
tiff is that Article 24 will have no ap- 
plication since the right to sue accrued 
only when the High Court decided the 
suit in favour of the plaintiff in the 
earlier litigation. Though under Article 
24 as well as Article 113 the period of 
limitation is 3 years the time from 
which time begins to run under the two 
articles is different. 


4. Amounts by way of seigniorage 
were recovered from the plaintiff against 
its will. But the plaintiff had to pay it 
since had it refused to pay it would not 
have been permitted to remove the silver 
oak trees from its estate. It was not 
paid because the plaintiff agreed that 
there was liability to pay. Even when 
the payment was made liability to pay 
was disputed. ĮI have already advert- 
ed the prayers in the suit O. S. 70 of 
1966. That concerned only amounts paid 
prior to the institution of that suit. The 
piaintiff lost in the trial court, In be- 
tween the date of the decision of the 
Sub Court and the decision of the High 
Court which accepted the plaintiff's case 
the plaintiff had to continue the opera- 
tion of felling the trees and removing 
the timber. That the plaintiff could do 
only on payment of the  seigniorage. 
Evidently such seigniorage was not paid 
willingly but under protest. When the 
plaintiff seeks recovery of the amount 
so paid the action is one for money had 
and recejved. If so Art. 24 would nor- 
mally be applicable, If that Article is 
applicable Art, 113 will stand automati- 
cally excluded. Does Article 24 apply 
to every action for money had and re- 
ceived? Will it apply to a case where 
the cause of action for recovery does 
not arise at the time of such payment ? 
In the case before me did the claim for 
recovery of money against the State 
arise at the yery moment of payment of 
money to the State under protest? 
That is the question which I am called 
upon to answer in order to decide the 
question of limitation in this case. 

5. Action for money had and receiv- 
ed has its origin in the English form 
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of action of that name. Article 24 of 
the Limitation Act concerns a suit for 
money payable by the defendant to the 
plaintiff for money received by the de- 
fendant for the plaintiff's use. The words 
“received by the defendant for the 
plaintiff's use” have a technical mean- 
ing and has necessarily to be understood 
in the light of the meaning of the term 
as employed in English forms of action. 
AS early as in the decision in Mahomed 
Wahib v. Mahomed Ameer, ( (1905) ILR 
32 Cal. 527) Mookerjee J. had explain- 
ed Article 62 corresponding to Article 24 
of the present Act in these terms - 

“The Article, when it speaks of a suit 
for money received by the defendant 
for the plaintiff's use, points to the well- 
known English action in that form: 
consequently the article ought to apply 
wherever the defendant has received 
money which in justice and equity he- 
longs to the plaintif under circumstan- 
ces which in law render the receipt of 
it, a receipt by the defendant to the 
use of the plaintiff.” 


The Supreme Court of India in Venkata 
Subbarao v, State of Andh, Pra. (AIR 
1965 SC 1773) approved the dictum of 
Mukerjee, J. in that case and explan- 
ed it thus (at p. 1792) : 

‘In other words, the learned Judge 
held that it was not necessary in order 
to attract Article 62 that at the moment 
Of the receipt the defendant should have 
actually intended to receive it for the 
use of the plaintiff and that it was suf- 
ficient if the receipt was in such cir- 
cumstances that the law would impute 
to him an obligation to retain it for the 
use of the plaintiff and refund to him 
when demanded”, ' 


In view of the clear exposition of the 
law by Ayyangar, J. in the above deci- 
Sion I do not think it is necessary to 
go into this question in detail, More- 
Over it is agreed by both sides that this 
is an action for money had and receiv- 
ed. The only controversy is whether, 
even so, Article 24 would apply, 


6. According to the learned Advocate 
Genera] every action for money had 
and received will be governed by Arti- 
cle 24 and there can be no exception. 
Of course, he also contended that if there 
can be exception this is not a case of 
an exception, but a case to which the 
rule itself would apply, 

T. I may once again advert tc the 
decision in Venkata Subbarao v. State 
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of A. P. (AIR 1965 SC 1773). At para 62 
of the judgment the court refers to cer- 
tain cases where in action for money 
had and: received the Article would not 
be applicable, The court did not at- 
tempt to make any exhaustive jist. The 
court said: 

“Where the defendant occupies a fidu- 
ciary relationship towards the plaintiff 
it is clear that Article 62 is inapplicable. 
Next even if the claim could have been 
comprehended under the omnibus cap- 
tion of the English “action for money 
had and received’, still if there are 
‘other more specific articles in the Limita- 
tion Act—vide, e. g. Art. 96 (mistake), 
Article 97 (consideration which fails) 
Art. 62 would be applicable. Lastly, if 
the right to refund does not arise im- 
mediately on receipt by the defendant 
but arises by reasOn of facts transpiring 
subsequently, Art. 62 cannot apply, for 
it proceeds on the basis that the plaintiff 
has a cause of action for instituting the 
Suit at the very moment of the receipt.” 
If the right to refund does not arise 
immedjately on the receipt by defendant 
that is a case to which the exception to 
the rule applies. If the case is one of 
exception Article 24 does not apply, but 
Article 113 applies. In paragraph 63 
of the same decision the Supreme Court 
has illustrated a case where the plam- 
tiff does not have a cause of action for 
instituting the suit at the very moment 
of the receipt. Reference is made to 
the decision in Govind Singh v. State 
of M. P. (AIR 1961 Madh Pra 320). 
There the assessee deposited along with 
his return certain sums. He had over- 
paid and so was entitled to obtain a re- 
fund when the assessment was complet- 
ed. A suit for the amount of that ex- 
eess was held to be governed by Art. 120. 
That was because the right accrued to 
the plaintiff in that case only after the 
completion of the assessment. In Jain 
Bros, & Co. v. State of Rajasthan, (AIR 
1964 Raj 17) a claim for refund of 
sales tax was held to be governed by 
Article 62 of the Limitation Act simce 
the “money which was exacted by the 
defendant from the plaintiff was im- 
mediately returnable to him, that is, at 
the very time of receipt, there being 
no sanction of Jaw behind it, and, there- 
fore, the defendant should be held to 
have received it in law for the plaintiff's 
use,” 

That if there was a general bar m 
the way of the plaintiff in making claim 
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to the money on the date when it was 
paid to the defendant then Article 82 
will not arise for application was held 
by the High Court of Patna in Ambika 
Bhawani v, Chandrika Singh, (AIR 1974 
Pat 264). Where the defendant was to 
keep the money in deposit with him un- 
til the entire goods were sold off and he 
had to hand over the money to the plain- 
tiff thereafter on demand, Article 62 
would not apply. This was what was 
said by the Allahabad High Court in 
Khairul Bashar v, Thannu Lal, (AIR 
1957 All. 553). I need not illustrate this 
rule further, for in the passage to which 
I have adverted the Supreme Court has 
categorically laid down the rule that 
when the right to refund does not arise 
immediately on receipt by the defen- 
dant Article 62 can have no application, 
This leads me to the enquiry whether 
the plaintiff in the case could have at 
the yery moment of payment to the de- 
fendant of the  se€igniorage assessed 
claimed refund of the said sum. If the 
plaintiff could have made such a claim 
he had a cause of action to sue and the 
suit for the amounts paid more than 3 
years before the date of suit would be 
barred by limitation, 


8. According to learned Advocate 
Genera] the decree dismissing the suit 
filed by the plaintiff did not in any way 
debar the plaintiff from suing for re- 
covery of any amount wrongfully col- 
lected from the plaintiff. It was only 
the High Court which gave a decree 
declaring the non-liability of the plaintiff 
for the claim by the State for payment 
of s€igniorage. That too, as pointed out, 
was only in respect of seigniorage for a 
period prior to the commencement of the 
suit O. S. 70 of 1966 and not for any 
period thereafter, 


9. There are two perspectives from 
which the question that arises here will 
have to be considered. Had the plain- 
tiff right to contend that he was not 
liable to pay se¢igniorage despite the fact 


that the declaration sought by him stood 


negatived in the suit though the matter 
was pendjng in appeal before the High 
Court, The other is whether the plaintiff 
was precluded from agitating his claim 
in a suit because the judgment. of the 
trial court would have in that case 
operated as res judicata, 

10. The second aspect could easily be 


answered, When once an appeal had{ 
been filed to this court the matter be- 
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came sub iudice and there was no scope 
for any plea of res judicata then. The 
trial of any issue would not be barred 
as the judgment of the Sub Court had 
not become final then, In this view it 
is only the first of the two aspects I 
have mentioned above that arises for 
serious consideration, 


11. The plea of the State is that this 
is not a case where the trial court grant- 
ed a declaratory decree but denied it to 
the plaintiff. It is said that such denial 
‘would not operate as a declaration of 
the absence of the right of the plaintiff 
though it may operate as a bar for the 
trial of the question over again if the 
judgment had become final. It is further 
said that in the earlier litigation O. S. 
No. 70 of 1966 the adjudication concern- 
ed only the seigniorage concerned the 
trees which had already been cut. The 
seigniorage payable in respect of trees 
to be cut thereafter was not governed 
by the terms of the decree. There was 
no bar operating so as to prevent the 
plaintiff from suing for refund of seign- 
jiorage wrongly collected from him. 
In other words, despite the fact that the 
plaintiff disputed the claim to payment 
of s€igniorage: for an earlier period there 
was nothing which prevented the plain- 
tiff from disputing similar claims for a 
subsequent period provided there was 
no bar of res judicata,- If so an seigni- 
Orage being collected from the plaintiff 
illegally it was entitled to claim refund 
at the very instant of such collection. 
That means causes of action arose as and 
when wrong or illegal] collections were 
enforced against the plaintiff, 








12. Going through the prayers in the 
plaint in O. S. Nc, 70 of 1966 which is 
seen extracted in the plaint in this case 
it is evident that the prayer in that suit 
was confined to the se€igniorage: which 
had been demanded by the Divisional 
Forest Officer, Munnar’ and which had 
been collected from the plaintiff in that 
suit, The declaration that the plaintiff 
was not liable for any seigniorage for 
Silver Oak trees concerned such trees as 
had been cut and removed, The declara- 
tion sought for did net concern the trees 
to be cut and removed in future. There 
fore the cause of action for any wrong- 
fu] collection made after the institution 
of the suit was independent of the ad- 
judication in the suit O. S. No. 70 of 
1966. 
vive -despite the decision.in.O. S. No.. 70 
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of 1966. Of course, if the decision in 
O. 5. No. 70 of 1966 had become final 
even if the cause of action arose m 
respect of subsequent collections the 
trial of the issue might have been bar- 
red by reason Of res judicata. That ba- 
ing not the case here for reasons already 
indicated. the cause of. action could be 
worked out. That such cause of action | 
did arise as and when the seigniorage 
was collected cannot be disputed. It izl 
not as if it was postponed to a later 
date. It is not as if by the decision in 
O. S. No. 70 of 1966 the plaintif was 
precluded from suing for a subsequent 
period. Of course it is another matter 
whether, as a prudent person, the plain- 
tiff wọuld have sued, But the right to 
sue was not in any way affected, 
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13. In this case there is the further 
fact that there was no declaration grant- 
ed at all by the trial court, It was not 
as if the trial court granted a declara- 
tion even in respect of seigniorage for 
an earlier period. The declaration 
sought was denied. No doubt there was 


- a finding that seigniorage was payable. 


But I am concerned with the relief 
granted by the decree. That was one 
denying .the plaintiff the decree sought 
for. In these circumstances [ do not 
see any reason to hold that the right) 
to sue was postponed or that the judg- 
ment Ext. Al gave rise to a cause oj 
action for the first time. If the right 
of suit was available to the plaintif 
all along, the suit filed beyond the period 
of 3 years from the date of payment 
would be barred, Only such of the 
claims as fall within the 3 years of the 
date of suit would survive. Article 24 
would apply to the case. The case is 
not one which will fall within the ex- 
ceptions illustrated by the Supreme 
Court in Venkata Subbarao v. State of 
Andhra Pradesh, AIR 1965 SC 1773. 


14, Now I will advert to another 
argument of learned counsel] for the 
respondent Sri. T. S. Venkiteswara Iyer. 
Referring to Ext. Al judgment against 
O. S. No. 70 of 1966 learned counsel 
points out that while allowing the appeal 
and decreeing the suit as prayed for this 
court’ further made the direction that 
“The seigniorage already collected by 
the first respondent will also þe re- 
funded to the appellants.” This could 
very well refer to the seigniorage col- 


lected prior to the suit which was refer- > 


red. to in the plaint. But according te 
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learned counsel this refers to the seign- 
iorage collected till the date of the 
judgment of the High Court and there- 
fore the High Court judgment must be 
found to contain a further declaration 
concerning the seigniorage collected even 
after the date of the trial court decree 
even though this was not prayed for in 
the suit. This suit must, according to 
counsel, therefore, be treated as a suit 
On judgment and if so having been filed 
within 3 years of the judgment of the 
trial court must be found to be in time. 
I must point out that this is a new ap- 
proach, Assuming without deciding that 
ithe judgment Ext, Al directs refund 
of seigniorage collected by the State 
even after the date of the trial court de- 
cree there can be no suit on such judg- 
ment, for, it wil] then be an executable 
decree and that cannot form the basis 
for.q suit on judgment, An early case 
Ramaswami v. Muthiah Chetti, AIR 
1925 Mad 279, Ramesam J. exhaust- 
ively deals with the history of a suit on 
judgment in India. It has been pointed 
out by Ramesam J. in that case that 
there is nothing in Indian authorities 
against the maintainability of a suit on 
judgment though such cases can occur 
only very rarely. The learned Judge 
Said in that case thus: 


"Ordinarily the Indian Courts pass 
judgments which are to be enforced in 
execution and even when they create 
new relation involving fresh rights and 
obligations they provide for working out 
the rights in execution. Rarely do they 
create a new Obligation without provid- 
ing for its execution and indicating a 
suit as the only method of enforcing it. 
But .when they do, as in the case, the 
sut is maintainable.” 


The Madras High Court again adverted 
to this question in Rathan Chand Kumaji 
v. Amichand, AIR 1934 Mad 665. The 
court held that the right to sue for en- 
forcement of rights declared in a former 
judgment or decree was not restricted 
to. cases where the former judgment or 
decree fixed a definite amount as pay- 
able by one party to another and that 
the rights of parties may be declared in 
various ways. A Division Bench of the 
High Court of Nagpur referring to the 
decision in Yeshwantrao v. Bhaskerrao, 
AIR: 1956 Nag 250, referring to the deci- 
siop in Ramaswami v, Muthiah Chetti, 
AIR 1925 Mad 279, accepted the rule in 
that decision and understood it to mean 
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that if the court passes a decree which 
is not executable then the remedy is to 
file a suit to work out the rights created 
by the decree. These decisions may have 
no application to the facts of the case 
before us. It is not possible to construe 
the judgment of the High Court, Ext. 
Al, ‘as adjudicating not only the issues 
which the court was called upon to 
adjudicate in the suit and granting the 
decree prayed for in the suit, but fur- 
ther passing a decree which was declara- 
tory in nature but not executable. If if 
is found to be executable, then, of course, 
there is no question of a suit on judg- 
ment, Even assuming that this court 
Sranted a decree outside the scope of 
the reliefs prayed for jin the suit, to 
consider such decree as a non-executable 
declaration would not be justified on a 
construction of Ext. Al. If so this suit 
cannot be viewed as one on judgment. 


15. Now that I have answered the 
question of limitation against the plain- 
tiff in the suit, namely, that Article 24 
would apply to the suit, it is for the 
Division Bench to dispose of the appeal 
in the light of the decision on this point 
of law. Accordingly this is directed to 
be placed before q Division Bench which 
dealt with the appeal earlier along with 
my decision on the question of limita- 
tion referred to me, for disposal of the 
appeal in accordance with law. 


JUDGMENT OF THE COURT (9-12- 
81):— 16. In accordance with the opin- 
ion of the majority that the suit is bar- 
red by limitation the appeal is allowed; 
the judgment and decree passed by the 
lower court are set aside and the suit 
is dismissed. In the circumstances we 
make no order as to costs. 


17. The respondent asks for leave to 
appeal to the Supreme Court. We are 
not satisfied that any substantia] ques- 
tion of law of general importance which 
in Our opinion requires a decision by 
the Supreme Court arises in this case. 
Leave is refused, 

Appeal allowed, 
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Vasu, Petitioner v. Kallianikutty, Re- 
spondent, 

C. R. P. No. 2599 of 1981, D/- 3-12- 
1981. 

Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), Ss. 2 (6), 11 (15) 
— Statutory tenancy under the Act con- 
tinues even after order of eviction is 
passed, 


In the present case the Jandlord sought 
eviction of the tenant and got order in 
his favour but his petition for execu- 
tion was dismissed as time barred. Sub- 
sequently, the landlord filed a fresh 
petition for eviction and the Court 
allowed it, 

Held that, the subsequent order allow- 
ing eviction petition could not be chal- 
lenged on the ground that after allow- 
ing former eviction petition there was no 
landiord-tenant relationship. The statu- 
tory tenancy between ihe parties was in 
force in view of S. 2 (6) read with Sec- 
tion 11 (15) .A petition for eviction is 
normally filed after termination of the 
contractua] tenancy, and the person con- 


1982 


tinuing in possession thereafter during 
the pendency of the eviction proceed- 


ings is a statutory tenant. S. 2 (6) de- 
fines a tenant so as to include a person 
continuing in possession after the ter- 
mination of his tenancy. That is, even 
aiter the termination of the contractual 
tenancy he continues to be a tenant fo? 
the purposes of the Act. He will hava 
all the rights and obligations of a tenant 
as defined in the Act, in spite of the ter- 
mination of his tenancy. Tt is this 
peculiar position of his under the pro- 
visions of the statute that is denoted by 
the expression “statutory tenancy’. The 
incidents of such a tenancy and a con- 
tractual tenancy “must be the same”, 
unless any provisions of the Act con- 
veyed a contrary intention. S. 11 (15) 
provides that where an eviction peti- 
tion filed by the landlord is dismissed, 
“the tenancy shall be deemed to continue 
on the same terms and conditions as be- 
fore.” Thus, the statutory tenancy stands 
converted into the old contractual ten- 
ancy, when the eviction petition is dis- 
missed, by virtue of Sec. 11 (15), The 
Same would be the position even in the 
case when eviction petition is allowed. 
S. 2 (6), does not exclude a person 
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against whom an order of eviction has 
been passed, as provided in S. 2 Gj of 
the M. P. Accommodation Control Act. 
The inference is, therefore, irresistible 
that under the scheme of this enactment, 
viz. Kerala Act 2 of 1965, the person in 
occupation continues to bà a tenant as 
defined therein even when the eviction 
petition is allowed. In other words, his 
statutory tenancy continues: it is not 
determined by an order of eviction. No 
doubt, there is the distinction that when 
the eviction petition is allowed, the 
tenant has to go out: bu! until that 
happens, he continues as a tenant at Jeast 
as defined in the Act. AIR 1976 SC 2229 
Applied, (Paras 3 to 6) 

Further, if it is assumed that the 
statutory tenancy stands terminated 
with the passing of an order of eviction 
and the tenant is only a trespasser, the 
result would be that, the landlord could 
then sue for recovery of the building 
in a civil court, and the tenant will have 
no answer to such an action. He will 
be thrown out, To so construe the pro- 
visions of the Act will be to deprive a 
tenant of the protection the Act affords. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2229 4, 6 


5. Easwara Iyer and E, Subramai, for 
Petitioner: P, V, Ayyappan and N. F. 
Samuel, for Respondent, 

ORDER :— The landlord sought evic- 
tion of the tenant in O. P. 57/62 and got 
an order in his favour; but his petition 
for execution, was dismissed as time- 
barred. In 1976 another petiton for evic- 
tion was filed. The Rent Cortrol Court 
allowed it. But the appellate authority 
thought that after the decree in the 1962 
petition, there was no  landlord-tenant 
relationship between the parties: and on 
that basis, it dismissed the eviction peti- 
tion, The District Court took a dif- 
ferent view, in proceedings under Sec- 
tion 20. Hence this revision by ‘the 
tenant. 


2. The main point raised by counsel 
is this. The parties were landlord and 
tenant under a contract, prior to 1962. 
This contractual tenancy was terminat- 
ed at the time O. P. 57/62 was filed. 
After such termination and during the 
pendency of the proceedings, there was 
only what is called a statutory tenancy. 
This too came to an end when the O. P. 
was allowed. Thereafter, there was ne 
tenancy of any kind, no landlord-tenant 
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relationship, The Rent Control Court 
had therefore no jurisdiction to enter- 
fain and allow the 1976 petition, 


3. The expression “statutory fenancy” 
is something coined by the courts to ex- 
plain the position of a tenant who con- 
tinues to be in possession of the build- 
ing during the pendency of Rent Control 
proceedings. Tenancy is strictly a mat- 
ter of contract. If it is for a term, it 
expires at the end of the term. If there 
is no agreed term, it can be terminated 
by due notice. When the tenancy is 
terminated either by efflux of time or 
by notice, the jtandlord-tenant relation- 
ship ceases to be there. But stil] the 
tenant cannot te turned out of the 
building except uncer the provisions ^f 
the Rent Control Act where that applies. 
Section 2 (6) of Act 2 of 1965 defines a 
tenant so as to include a person con- 
tinuing in possession after the termina- 
tion of his tenancy. That is, even after 
the termination of the contractual ten- 
ancy he continues to be a tenant for the 
purposes of the Act. He will have all 
the rights and obligations of a tenant 
as defined in the Act, in spite of the 
termination of his tenancy. It is this 
peculiar position of his under the provi- 
sions of the statute thet is denoted by 
the expression “statutory tenancy”, 


4, What then are the terms or inci- 
dents of this peculiar tenancy? Dealing 
with a similar situation arising under 
Sec. 2 (1) of the si P. Accommodation 
Control Act, the Supreme Court said 
that the incidents of such a tenancy 
and a contractual] tenancy “must be the 
same”, unless any provisions of the Act 
conveyed a contrary intention (see 
Damadilal v, Parashram, AIR 1976 SC 
2229). Therefore, in the absence of 
other provisions in Act 2 of 1965 con- 
veying a contrary infention, the position 
Of a statutory teriant is more or less the 
same as a contrrctual tenant. The ten- 
ancy continues, notwithstanding its ter- 
mination, with its old incidents. 


5. The question then is whether there 
is anything in Act 2 of 1965 which must 
lead to a different position. See, 11 (15) 
is relevant in this context. it provides 
that where an eviction petition filed by 
the landlord is dismissed, “the tenancy 
shall be deemed to continue on the same 
terms and conditions as before”. As we 
have seen, a petition for eviction is nor- 
mally filed after termination of the con- 
tractual tenancy, 
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tinuing in possession thereafter during 
the pendency of the eviction proceedings 
is a statutory tenant, But when the 
petition is dismissed, Sec, 11 (15) pro- 
vides that he will revert back to the 
old position, “The tenancy shal be 
deemed to continue” on the old terms 
and conditions. The contractual tenancy 
is thus resurrected, The statutory ten- 
ancy stands converted into the old con- 
tractual tenancy, when the eviction peti- 
tion is dismissed, by virtue of S. 11 (15). 
6. Is the position different when the; 
eviction petition is allowed? In fact, 
that is the argument of counsel. Under 
Sec. 2 (i) of the M. P. Accommodation 
Contro] Act noticed earlier, a tenant in- 
cludes a person continuing in possession 
after the termination of his tenancy. but 
does not include one against whom an 
order for eviction has been made. This 
Jatter exclusion is not there in Sec. 2 (6) 
Of our enactment. Under the Madhya 
Pradesh Act, the person in occupation of 
the building ceases to be a tenant under 
it when an order for eviction is passed 
against him, but not so under Kerala Act 
2/65. The inference is therefore irresis- 
tible that under the scheme of our enact- 
ment, the person in occupation continues 
to be a tenant as defined therein even 
when the eviction petition is allowed. 
In other words, his statutory tenancy 
continues; it is not determined by an; 
order of eviction. If the principle la al 
down in Damadilal v. Parashram (AIR 
1976 SC 2229) is imported jnto the con- 
text, the position will be that he con- 
tinues to hold the building under the 
same old terms and conditions, If it is 
a case of dismissal] of the eviction peti« 
tion, the contractual] tenancy is restored 
under Sec. 11 (15): and if it is a case 
ot allowing the eviction petition, the 
tenancy again continues under the ald 
terms and conditions, whatever name you 
give it, in view of Sec. 2 (6) (ii). Nol 
douLt, here is the distinetiun that when! 
the eviction petition is allowed, the 
tenant has to go out; but until that hap- 
pens, he continues as a tenant at least as 
defined in the Act. When Sec. 2 (6) (ii)! 
speaks of termination of tenancy, the 
reference can unly be to the contractuak — 
tenancy; “statutury tenancy” is only a ` 
concept evolved by courts to define the 
relation that subsists after termination 
of the contractual tenancy. The legis-. - 
lature knows only of one -kind of ten- 
ancy and one termination: it should have . 
been far from its mind to conceive of | 
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the termihation of one kind of tenancy 
and the continuation of another kind. 


7. It is now well settled that the pro- 
visions of the Rent Control Act have to 
be construed without importing the tech- 
Nicalities of the Transfer of Property 
Act, There are many provisions in Act 
2/65 which legal minds trained in the 
traditions of the T. P. Act could not 
digest, 'Where a landlord seeking evic- 
tion for reconstruction succeeds and 
pulls down the old building, there is no 
further tenancy to think of, if we go 
by the time-honoured notions, But the 
third proviso to Sec, 11 (4) (iv) provides 
that the “tenant” shall have a right to 
get back into the newly constructed 
building, with liability to pay fair rent. 
A fresh tenancy is thus created by the 
legislature. Similarly, when a landlord 
gets possession of the building for self- 
occupation in proceedings under Sec- 
tion 11 (3), the tenant is given a right of 
re-entry by Sec, 11 (12) under the cir- 
cumstances enumerated therein. These 
are all cases where the old tenancy has 
ceased to exist, where both the contract- 
ual and statutory tenancies are fully 
terminated, “Once a tenant, always a 


tenant”, one could still say, in the 
context of these provisions, In these 
regions, aS in others, the statute 


makes little distinction between a con~ 
tractual tenancy and a statutory tenancy. 
Sec, 11 (2) (b) empowers the Rent Con- 
trol Court to pass an order directing 
the tenant to put the landlord in posses- 
Sion of the building, if the rent is in 
arrears, Since S., 11 (2) (a) uses the term 
“evict”, there can be no doubt that the 
order passed under Sec, 11 (2) (b) is an 


order for eviction, That means that the- 


so-called statutory tenancy is also ter- 
minated, Still, the tenancy continues if 
the arrears are deposited in time under 
clause (c). It cannot be said that this 
provision is peculiar to eviction for ar- 
rears of rent only: as already noticed, 
there are provisions for re-entry in 
cases governed by Sec. 11 (3) and Sec- 
tion 11 (4) (iv) also. The object of Act 
9/65 is to regulate letting of buildings 
and to control payment of rent: it is 
not intended to impose different obliga- 
tions or confer different rights on a 
fenant ordered to be evicted, compared 
to one found not liable to be evicted. 


8. Assume for a moment that the 
petitioner’s ‘contentions 
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are valid, that -petition is without 
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also stands ter- 
minated with the passing of an order of 
eviction and that thereafter the person 
in Occupation is no tenant at all, but ' 
only a trespasser, The landlord could 
then sue for recovery of the building 
in a civil court, and the tenant will have 
no answer to such an action, He will 
be thrown out. To so construe the pro- 
visions of Act 2/65 will be to deprive 
a tenant of the protection the Act 
affords, Such a construction will not be 
in the interests of the class of people 
the legislature wants to protect, though 
in a given case like the present, the 
person concerned would be able to post- 
pone the evil day, If the object and the 
aim of the enactment is to be kept in 
mind, a construction which will place 
more and more people outside the bene- 
volence of the Act has to be avoided. 


9. This leads to the second and last 
contention of the petitioner that instead 
of allowing eviction, the Rent Cecntrol 
Court should have recorded a finding 
under the 2nd proviso to Sec. 11 (1), 
and relegated the parties to a civil suit, 
The proviso reads :— 


“Provided further that where the 

tenant denies the title of the landlord ‘or 
claims right of permanent tenancy, the 
Rent Control Court shall decide whe- 
ther the denial or claim is bona fide 
and if it records a finding to that effect, 
the landlord shal] be entitled to sue for 
eviction of the tenant in a Civil Court 
and such Court may pass a decree for 
eviction on any of the grounds men- 
tioned in the section, notwithstanding 
that the Court finds that such denial 
does not involve forfeiture of the lease 
or that the claim is unfounded.” 
The proviso applies to cases where the 
tenant denies the landlord’s title or 
claims permanent tenancy. The tenant 
here had no case that the applicant be- 
fore the Rent Control was not the per-— 
son entitled to receive rent, if rent was’ 
payable, It was not his case that some- 
one else was the landlord, Again, he 
had no claim to permanent tenancy: his 
case was that he was in the position of 
a trespasser, and a trespasser cannot 
have any claim to tenancy, permanent 
Or otherwise, The proviso was therefore 
not attracted at all. 


10. In the light of the above discus- 
sion, I have to hold that this revision . 
merit, It is accord- 
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ingly dismissed, but without any order 
as to costs, 
Petition dismissed, 
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P. SUBRAMONIAN POTI, Ag. C. J. 
AND K. BHASKARAN, J. 
Raghava Panicker and another, Peti- 


tioners v, The Administrator, Union 
Territory, Lakshadweep and others, 
Respondents, 


O., P. No. 2306 of 1980-G, D/- 1-12- 
1981. 

Constitution of India, Arts. 14, 15, 16 
-— Admission to Medical College — Re- 
servation of seats for children of em- 
ployees of Union territory — Rules for 
selection issued by Government — Al- 
jotment of all reserved seats by com- 
petent authority to majority community 
described as Scheduled Tribe — Total 
exclusion of minority community — Al- 
lotment held invalid and  unconstitu- 
tional, 

Where the four seats for M. B. B. S. 
course for the year 1980-81 which were 
reserved for the children of the emplo- 
yees of the Union Territory, were allot- 
ted by the competent authority by ap- 
plying the overriding preference con- 
tained in the Rules of Selection issued 
by it to the majority community des- 
cribed as Scheduled ‘Tribe by totally 
excluding others who numerically con- 
stituted a miscroscopic minority, such 
rules not being in consonance with the 
guidelines given in the instructions 
issued by the Union of India as late as 
21-3-1980 could not be upheld inasmuch 
as a total] reservation in favour of one 
section of the people, completely elimi- 
nating the other sections of the people 
from the field of competition on merit 
was opposed to Arts, 14 and 15 (1), not 
saved by Art, 15 (4), Therefore, such 
rules would be invalid and unconstitu- 
tional, (Paras 7, 8) 

For the benefit of the weaker and 
socially and educationally backward sec- 
tions of the people reservations are per- 
missible as saved by Art. 15 (4). All the 
same, if, in the name of protection un- 
der Art. 15 (4), cent per cent seats are 
reserved for the benefit of a particular 
community whether it is a majority 
community or a minority community to 
the detriment of the rest such reserva- 
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tion would cut at the very root of the 
fundamental] rights guaranteed under 
Art, 15 (1), and it cannot be said that 
it is saved by Art, 15 (4). Art. 15 (4) is 
meant for the. advancement of any 
socially and educationally backward 
class, The class of communities envisag~ 
ed as backward, in the concept in which 
it has been used jn the Constitution, 
cannot cover a bulk of State’s popula- 
tion. Art. 15 (4) being in the nature of 
an exception, the condition which justi- 
fies the departure from Art. 15 (1) must 
be strictly shown to exist in justifica- 
tion of the specia] provisions for the 
advancement of the backward class of 
citizens. In this view it has to be con- 
Strued that there is a limitation on the 
power of the authorities so much so that 
the reservation should not be excessive 
or extravagant so as to defeat the pur- 
pose of Art. 15 (1) or Art, 16 (1). 

(Para 7) 


K. K. Usha; N., D. Premachandran and 
V. P. Seemandini, for Petitioners: Addl, 
Central Govt, Pleader and P. K. Bala- 
subramanjam, for Respondents, 


BHASKARAN J.:— The petitioners 
have been in the service of the Ist res- 
pondent, Administrator, Union Territory 
of Lakshadweep, for over 15 years. The 
lst petitioner's daughter and the second 
petitioner’s son were applicants for ad- 
mission to the Pre-Medical/M. B. B. S. 
course for the year 1980-81 in the Medi- 
cal Colleges in India against the four 
seats allocated by the Government of 
India for the students of the Union Terri- 
tory of Lakshadweep, It would appear 
that it was out of the apprehension on 
the part of the petitioners that 
their children stood no chance to get 
themselves nominated if the selections 
were to be made in accordance with the 
norms contained in Ext, P-2 ‘Rules for 
selection’ that the writ petition was 
brought, Subsequent to the filing of the 
writ petition, the petitioners having 
come to know that additional respon- 
dents 3 to 6 had actually been selected 
by the Ist respondent for nomination, 
they too were impleaded as per the 
order on C. M. P. No. 13684 of 1980. At 
the time of final hearing of the writ 
petition Sri P. K. Balasubramoniam, the 
counsel for additional respondents 3 to 6, 
submitted that the petitioners were nof 
entitled to any relief as against addi- 
tional respondents 3 to 6 inasmuch as 
the year with reference to which tha 
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petitioners’ children had applied for seats 
had already expired, and the admission 
of additional] respondents 3 to 6 to the 
colleges concerned had become a fail 


accompli. Mrs. Usha Sukumaran, the 
counsel for the petitioners, however, 
drew our attention to the fact that 


the main relief sought in the writ peti- 
tion was a declaration that the provi- 
sions of Ext, P-2, particularly clause 1 
(iii) (a) therefore, are illegal and un- 
constitutional, According to her sub- 
mission, if this Court declines to examine 
the validity of the impugned clause in 
Ext, P-2, it would only tend to per- 
petuate an injustice, by unequal treat- 
ment to which the petitioners’ children 
had already been subjected. In the light 
of this submission, we feel persuaded 
to consider the question whether 
Ext. P -2 is invalid, though our pro- 
nouncement on that question might not 
affect the right of additional] respondents 
3 to 6 to continue their studies on the 
basis of the selection made for the year 
1980-81. 


2, From the pleadings of the peti- 
tioners it has to be inferred that they 
were, at the time of filing the writ 
petition, under the impression that Ext. 
P-2 was issued by the ist respondent 
in violation of the guidelines given by 
the 2nd respondent, the Union of India, 
in their communication dated 21-3-1980, 
a true copy of which is Ext. P-1, there- 
by implying that Ext, P-2 was issued 
Subsequent to the issue of Ext, P-1. 
Curiously, what is produced as Ext, P-2 
does not bear any date, Ext. P-1 letter 
addressed by the 2nd respondent to the 
ist respondent begins with an observa- 
tion that certain instances where some 
of the allottee agencies had not follow- 
ed the relevant instructions issued by 
the Government of India while select- 
ing and nominating candidates against 
the seats allotted to them had been 
noticed: it then proceeds, in paragraphs 
2 to 4, to lay down the norms to be 
followed by the allottee agencies, To 
facilitate easy reference we are extract- 
ing those paragraphs hereunder: 


"2, “It is once again reiterated that 
only the children of (i) permanent re- 
sidents of the State/U. T. concerned (ii) 
the employees of the State/U. T. Gov- 
ernment concerned, (iii) the employees 
of the Ceniral/Other/State/U. T. Gov- 
ernment on deputation to the State/U. T. 
concerned and (iv) the employees of the 
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Central/other State/U. T. Government 
posted in and having their headquarter 
within the State/U. T. concerned will 
be eligible, 

3. The children of State/Central 
U. T. government employees, as afore- 
said should be treated at par with the 
local resident, The sole criterig for 
selection will be academic merit of the 
candidates, subject to any specia] orders 
issued with the concurrence of the Goy- 
ernment of India, 


4. 20% of seats allotted to each 
State/U. T. concerned will be reserved 
for students belonging to Scheduled 
Castes/Scheduled Tribes of that State/ 
U. T. The break-up of this reservation 
will be as follows :— 


(a) a district reservation of 15% fer 
Scheduled Castes and 5% for Scheduled 
Tribes: 

(b) the reservation as mentioned in 
Sub-para (i) above can be interchanged. 
Thus if sufficient number of candidates 
are not available to fill up the seats re- 
Served for Scheduled Tribes they may 
be filled up by suitable candidates from 
scheduled castes and vice versa: and 


(c) if the number of available schedul- 
ed caste/tribes qualified candidates is 
less than 20% of the seats the balance 
can be given to non-scheduled caste and 
scheduled tribes candidates.” 


The case of the petitioners, as we un- 
derstand it, is that the selection for 
nomination of candidates should have 
been made in strict compliance with the 
norms laid down in paragraphs 2 to 4 
of Ext. P-1 quoted above, without be- 
ing in any way affected by the direc- 
tions contrary to that contained in 
clause 1 (iii) (a) of Ext, P-2, That clause 
of Ext, P-2 reads as follows :-— 


(iii) The following criteria will be fol- 
lowed in determining the preference 
for allotment of seats for pre-Medical/ 
M. B. B. S. Courses: 


(a) First preference to local scheduled 
tribe candidates (to have overriding pre- 
ference concessions allowed to Schedul- 
ed Tribe candidates).” 


3. In paragraph 6 of the counter- 
affidavit dated 15-11-1980 filed on be- 
half of respondents 1 and 2 it is stated 
as follows :— 


“6. Exhibit P-2 is a copy of the Rules 
approved by the Ministry of Health 
and Family Planning vide Ext, R-2, It 
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is therefore clear that the first respon- 


dent is to follow Exhibit P-1 as amend- 


ed by Ext, P-2 and Exhibit P-2 amend- 
ment has already been approved by 
Exhibit R-2, That being so, the conten- 
tion of the petitioners that the criteria 
to be followed in the matter of selec- 
tion to medica] colleges is as per Exhibit 
P-1 not sustainable.” 


When the matter came up for hearing 
earlier on 14-7-1981, this Court found 
that it was not easy to understand the 
averments in the counter affidavit, with 
particular reference to paragraphs 4, 5 
and 6 thereof, This Court then pointed 
out that Ext. P-2, going by the aver- 
ments in the writ petition, which aver- 
ments were not denjed, was a circular 
issued in violation of Ext. P-1 and, 
therefore, it must have been after Ext, 
P-1, i. @, it must have been after 1980, 
If it was a circular of 1980, there was 
no meaning in the words “vide Exhibit 
R-2” since Ext. R-2 was of the year 
1972, This Court then passed an order 
directing the respondents to file a fur- 
ther counter affidavit specifically ans- 
wering the contentions raised in the ori- 
gina] petition, Pursuant to this direc- 
tion dated 14-7-1981 the respondents 
have filed an additjona] counter affida- 
vit dated 31-7-1981, producing along 
with it a copy of the communication 
from the ist respondent to the 2nd res- 
pondent, marked Ext. R-3, which also 
does not bear any date of issue, 


4. Ext. R-1 is a copy of Government 
ef India letter dated 12-5-1971 addres- 
sed to the ist respondent among others. 
In Ext. R-1, as in Ext. P-1, it is stated 
that 20% of the seats allotted to each 
of the Union ‘Territory ete., could be 
reserved for students belonging to Sche~ 
duled Castes/Scheduled ‘Tribes of that 
territory, Again in Ext. R-1 also what 
is provided is that the basis of selection 
should be merit, which should be deter- 
mined by the marks obtained by the 
candidates in English, Physics, Che- 
mistry and Biology in the qualifying 
examination, The details of the criteria 
to be followed for determining the merit 
also are given therein, It is to be noticed 
that any provision in the nature of what 
is contained in clause 1 (iii) (a) of Ext 
P-2 is not contained in Ext. R-1L 
Ext. R-2 dated 25-5-1972 addressed to 
the Settlement Officer, Union Territory 
of Lakshadweep in its operative portion 
reads as follows:— 


Union Territory, Lakshadweep 


A.I R. 


“With reference to your letter No. 16/ 
20/71 Dev. If dated the 28th Feb, 1972 
on the subject mentioned above, I am 
directed to say that the Government of 
India approve the amendments to the 
criteria proposed in paragraph 3 of 
your above quoted letter for the allot- 
ment of seats for Pre-Medical/M. B. B. S. 
courses reserved by this Ministry for 
the students of your Administration.” 

According to the averments made in 
the counter affidavit Ext, R-3 is the copy 
of letter No. F. 16/20/71 Dev. II dated 
the 28th Feb, 1972, though the copy pro- 
duced does not appear to contain any 
date of its origin, The submission made 
by Sri P. C. Chacko, Additional Cen- 
tral Government Pleader, at the time of 
hearing is that Ext, P-2 is the copy of 
the revised rules for selection of candi- 
dates forwarded to the ist respondent 
along with Ext, R-3, and that had the 
approval of the 2nd respondent as per 
Ext, R-2 communication dated 25-5-1972. 
He would also contend that though Ext. 
P-1 communication from the ?nd 
respondent to the ist respondent is later 
in point of time than Exts. R-1 to R-3 
and P-2, in the guideline given by the 
Union Government in paragraph 3 of 
Ext, P-1, it has been made clear that 
the instruction that sole criteria for 
selection would be the academic merit 
of the candidates was subject to any 
special orders “issued with the concur- 
rence of the Government of India. Ac- 
cording to him it was Open to the Ist 
respondent to depart from the criteria 
laid down in Ext. P-1 provided such 
deviation from the normal rule had the 
approval of the Union Government, 

5. The observation at the beginning 
of Ext. P-1 letter that some instances 
where some of the allottee agencies had 
not followed the relevant instructions 
issued by the Government of India for 
selecting and nominating candidates 
against the seats allotted to them had 
been brought to the notice of that Gov- 
ernment, is pregnant with meaning. The 
first sentence in paragraph 3 of Ext. P-1l 
lays down: 

“The children of State/Central/U. T, 
Government employees, as aforesaid 
should be treated at par with the local 
resident,” 

It could not be the intention of the 
Government of India to completely de- 
stroy the effect of this sentence when 
therein it is stated: 
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"The sole criteria for selection will 
be academic merit of the candidates, 
subject to any special orders issued with 
the concurrence of the Government of 
India.” 

If the whole idea was to give a pre- 
ferentia] treatment to the native inhabi~ 
fants of the Island in such a way as to 
virtually create a monopoly in their 
favour, what has been said earlier in 
that paragraph makes little or no sense, 
It has to be said so particularly for the 
reason that Ext. P-1 is a communication 
from the 2nd respondent to the Ist res- 
pondent for his guidance, The conten- 
tion of respondents 1 and 2 would 
have had some meaning if Ext. P-1 was 
in the nature of a circular addressed to 
al] the Union territories for common 
guidance, and Ext, P-2 was issued for 
particular guidance of the Union Terri- 
tory of Lakshadweep, It is unlikely that 
if the intention of the Government was 
to make a vita] departure in the nature 
of what is contained in clause 1 (iii) (a) 
of Ext. P-2 from the guideline given in 
Ext. R-1, that also would have been omit~ 
ted to be stated in Ext. P-1 itself, We are, 
therefore, of the opinion that the ex- 
pression “subject to any special orders 
issued with the concurrence of the Gov- 
ernment of India’ has to be wunder- 
stood as referring to special orders that 
might be jssued prospeetively. 

6. Assuming that clause 1 (iii) (a) of 
Ext, P-2 is saved by the condition “sub-< 
fect to any special orders issued with 
the concurrence of the Government of 
India, Occurring in the latter part of 
the second sentence in paragraph 3 of 
Ext, P-1 letter, the further question is 
whether it is unconstitutional in view 
of the fundamental rights guaranteed 
under Arts, 14 and 15 (1) of the Consti- 
tution. 

7. In paragraph 12 of the counter 
affidavit of respondents 1 and 2 it is 
stated that the people of the Union Ter~ 
ritory who, and both of whose parents, 
were born in the Lakshadweep are 
classified as Scheduled ‘Tribe. What is 
stated in paragraph 8 of the said coun~ 
fer is: 

“Since there are sufficient number of 
applicants from the eligible Scheduled 
Tribe students, the claim of the peti 
,tioners cannot be allowed.” 

'From the above averments it is clear 
that the overriding preference given to 
ithe majority community, described as- 
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Scheduled Tribe, in the matter of selec- 
tion completely deprives others who 
numerically constitute a microscopic 
minority from competing in the selec- 
tion, Respondents 3 to 6 who were select- 
ed against the quota of seals allocated 
for the year 1980-81 are all admittedly 
persons belonging to the majority com- 
munity described as Scheduled Tribe. 
The majority community has thus se- 
cured all the four seats by excluding 
the rest applying the principle of over- 
riding preference contained in clause 1 
(iii) (a) of Ext. P-2. We have to bear in 
mind that Arts, 14, 15 and 16 (1) formi 
part of the same constitutional code of: 
guarantee and supplement each other, 
Call it overriding preference or reser- 
vation: if the effect of such stipulation 
is to create a monopoly in favour of one 
section, of the people by cornering all 
the seats allotted to themselves to the 
exclusion of others totally, as was done 
in the case of selection for the seats al- 
lotted ‘for the M. B. B. S. course in the 
year 1980-81, that would certainly be 
opposed to the spirit of the fundamental 
rights guaranteed under Arts, 14 and 
15 (1) of the Constitution, No doubt, the] 
benefit of the weaker and socially and: 
educationally backward sections of the 
people reservations are permissible as 
saved by Art, 15 (4) of the Constitution. 
All the same, if, in the name of protec- 
tion under Art. 15 (4), cent per cent seats 
are reserved for the benefit of a particu- 
lar community——-Whether it is a majority 
community or a minority community — 
to the detriment of the rest, such re-| 
servation would cut at the very root of 
the fundamental rights guaranteed un- 
der Art, 15 (1), and it cannot be said; 
that it is saved by Art. 15 (4) of the 
Constitution, Art, 15 (4) is meant for 
the advancement of any socially and 
educationally backward class. The class: 
of communities envisaged as backward 
in the concept in which it has been used: 
in the Constitution, cannot cover a bulk 
of State’s population, Art, 15 (4) being 
in the nature of an exception, the cons 
dition which justifies the departure from 
Art, 15 (1) must be strictly shown to 
exist in justification of the special pro- 
visions for the advancement of the back- 
ward class of citizens. In this view if 
has to be construed that there is a limi- 
tation on the power of the authorities, 
So much so that the reservation should 
not be excessive or extravagant so as to 
defeat the purpose of Art, 15 (1) or 
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Art, 16 (1) of the Constitution, The re- 
servation provided should not be pre- 
judicial to the interests of the com- 
munity or nation as a whole, 


8. The conclusion we reach, there- 
fore, is that clause 1 (iii) (e) of Ext. P-2 
not being in consonance with the guide- 
fline given in Ext, P-1 issued as late as 
91-3-1980, that clause cannot be upheld 
inasmuch as that clause in effect works 
as a total reservation in favour of one 
section of the people, completely elimi- 
nating the other sections of the people 
from the field of competition on merit 
which is opposed to Arts, 14 and 15 
(1), not saved by Art. 15 (4) of the Con- 
stitution, For these reasons we find that 
clause 1 (iii) (a) of Ext. P-2 is invalid 
and unconstitutional, Once that clause 
is struck down, the other preferences in- 
dicated in clauses (b), (c), (d) and (e) of 
clause 1 (iii) of Ext. P-2 cannot be re- 
tained, particularly in view of the fact 
that no reservation for scheduled castes 
and scheduled tribes is seen to bave 
been made in Ext, P-2, We are, there- 
fore, inclined to quash Ext, P-2 asa 
whole and we do so without prejudice 
to the right of respondents 1 and 2 to 
make any additional] rules for proper 
selection and nomination of candidates 
if they choose to do so, not inconsistent 
with the criteria laid down in Ext, P-l. 

The writ petition is disposed of in the 
above terms, There will be no order as 
to costs. 


The Central Government pleader im- 
mediately after the judgment was deli- 
vered made an oral submission that 
leave to appeal to the Supreme Court 
may be granted, We find no substantial 
question of law of general importance 
requiring a decision by the Supreme 
Court involved in this case. Leave is 
therefore declined, 

Order accordingly, 
Ni = 
AIR 1982 KERALA 118 
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Thomas Rajan, Petitioner v. Philip 
John and others, Respondents, 

O. P. No. 4432 of 1981-L, D/- 28-11- 
1981. 

((A) Civil P. C. (5 of 1908) O. 3, R. 4 (2) 
(as amended in 1976) — Appointment 
of a counsel in a Suit or appeal will hold 
good til] determined according to pro- 
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cedure laid down in O. 3, R. 4 (2)—Mere- 
ly writing a letter by counse] to the 
party that he had given up the engage- 
ment in sufficient, (Para 6) 


(B) Kerala Municipalities Act (14 of 
1961) Ss. 62 (2) (f), 65 (1) (a) and 6 (2) 
— Election as a councillor — Disquali- 
fication on candidature of person who 
was employed as legal practitioner 
against Municipality at the time of elec- 
tion — Ambit and object of — S. 62 (2) 
(f) not violative of Arts, 14 and 19 of 
the Constitution or S. 30 of Advocates 
Act or S. 14 of Bar Councils Act. 
((i) Constitution of India, Arts, 14 and 19; 
(ii) Advocates Act (1961) S. 30; (iii) Bar 
Councils Act (1926) S. 14). 


_ The meaning of expression “employed” 
In S. 62 (2) (f) has to be gathered from 
the context in which and the purpose 
for which it is used. The intention of 
Legislature was to place a disqualifica- 
tion on the Advocate engaged against 
Municipal Council, not merely on Advo- 
cate employed as a servant. The ob-« 
ject behind the prohibition in S. 62 (2) 
(f) is to ensure purity of public life. The 
disqualification is not against an Advo- 
cate’s right to practice: on the other 
hand, it is against a person’s right to 
contest election to Municipal Council 
based on salutary principles of public 
policy. S. 62 (2) (f) placing disqualifi- 
cation on the candidature of a person 
who was engaged as a legal practitioner 
against Municipality at the time of elec- 
tion would not violate S. 30 of Advo- 
cates Act, or S. 14 of Bar Councils Act 
or the fundamental rights guaranteed 
under Arts. 14 and 19 of Constitution, 
Under S. 6 (2) of the Municipalities Act, 
the Council shall by the name of Muni- 
cipality be a pody corporate which could 
in its corporate name sue or be sued, 
There is no provision in the Act enabl« 
ing the Municipality as such to sue Or 
to be sued. Therefore the contentions of 
the petitioner that he was only engaged 
as a legal practitioner, not employed as 
Such in a suit or petition or appeal 
against Municipality represented by its 
commissioner and not against Munici- 
pal councij] and therefore the disqualifi- 
cation was not attracted to him, could 
not be accepted, (Paras 7, 8, 9, 10) 


(C) Constitution of India, Arts, 226 
and 227 — Writ petition challenging 
order passed by District Judge in elec- 
tion petition —a Appropriate Article 
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under which challenge should fall is 
Art, 227, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 Punj & Har 221 (FB) 10 
AIR 1959 All 404: 1959 Cri LJ 793 7 
AIR 1958 Madh Pra 355 8 
AIR 1957 SC 264 7 
AIR 1955 SC 166 9 


C. K. Sivasankara Panicker and K. S. 
Radhakrishnan, for Petitioner; P. N. K. 
Achan & K. Vijayan. (for No. 1) and 
Govt. Pleader (for No, 5), for Respon= 
dents, 


ORDER :— On 19-9-1979 the peti- 
tioner, who, by profession, is an Advo- 
cate, was declared to have been elected 
to be a Councillor of the Municipal 
Council, Kottayam from Ward No, IV in 
the election held in Sept. 1979, his 
election, however, was declared invalid 
under S. 65 (1) (a) read with S. 62 (2) (Ð 
of the Kerala Municipalities Act, 1960, 
(Act 14 of 1961) for short ‘the Act’, in 
and by the order dated 25-7-1981, a true 
copy of which is Ext, P-1, of the 5th 
respondent, the District Judge, Kotta- 
yam, made in O. P, (Election Petition) 
No, 6 of 1979, hereinafter referred to as 
the Election Petition. The challenge 
in this writ petition filed under Arts, 226 
and 227 of the Constitution is directed 
against Ext, P-1 order. The petitioner 
herein was counter petitioner No, 1 in 
the Election Petition: and respondents 1 
tc 4 herein were the petitioner and re- 
spondents 2 to 4 therein, 


2, Mainly two grounds were urged in 
the Election Petition to challenge the 
validity of petitioner’s election: (1) cor- 
rupt practices falling under S. 65 (1) (b) 
of the Act had been committed by the 
petitioner herein: and (2) he was em« 
ployed as a legal practitioner against the 
Council which is a disqualification for 
candidature under S. 62 (2) (£) read 
with S. 65 (1) (a) of the Act. Under 
Issue No, 2, the District Judge held 
that the corrupt practices alleged had not 
been established: but, under Issue No, 3 
the District Judge held that the peti- 
tioner herein was employed as a legal 
practitioner against the Council. In the 
result, as already noticed, the District 
Judge declared that the election of the 
petitioner herein to be a Councillor from 
Ward No. IV was invalid, 


3. Sri C. K. Sivasankara Panicker, the 
counsel for the petitioner, contended 
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that the declaration that the election of 
the petitioner was invalid is the result 
of the misconception of the provision 
of law governing disqualification of can- 
didates contained in S. 62 of the Act, 
with particulary reference to sub-sec, (2), 
cl. (f). That clause reads as follows:— 


“(2 A person shall be disqualified 
for election as a Councillor if at the date 
of election, he— 


(f) is employed as a paid legal practi- 
tioner on behalf of the council or-as a 
jega] practitioner against the council;” 


From the statement of facts contained 
in para 2 of Ext. P-1 order it would 
appear that the contention put forward 
by the Ist respondent herein was that 
On the date of the election, the peti- 
tioner herein was disqualified to be 
chosen to fill a seat, for he was employ- 
ed as a legal practitioner against the 
Kottayam Municipal Council, he was 
engaged and continued to be so, as the 
Advocate for the plaintiffs in O. S. No. 729 
Of 1978 on the file of the Munsiff’s Court, 
Kottayam: the said suit was one filed 
against the Municipal Council, Kottayam, 
and was pending even at the time of 
the filing of the Election Petition: the 
petitioner herein had appeared against 
the Council also in C. M, A. No. 56 of 
1979, it being the appeal against the 
order in I. A. No. 1768 of 1978 in O. S. 
No, 729 of 1978, pending before the Dis- 
trict Court, Kottayam, on the date of 


the election: and on this ground the 
election of the petitioner herein was 
liable to be declared jnvalid as per 


S. 65 (1) (a) read with S. 62 (2) (Ð 
of the Act. These allegations were 
sought to be met by the petitioner here~ 
in in his objections, as narrated in para- 
graph 3 of Ext. P. 1 order, stating inter 
alia that the statement in the Election 
Petition that he was disqualified on the 
ground that he was employed as a legal 
practitioner against the Municipal Coun~ 
cil was not true: there was no such dis« 
qualification; on the date of the election 
he was not employed as a legal practi- 
tioner against the Kottayam Municipal 
Council: the further statement that he 
continued to be employed as an Ad- 
vocate for the plaintiffs in O. S. No. 729 
of 1978 on the file of the Munsiff’s 
Court, Kottayam, was not correct: the 
said suit was not against the, Municipal 
Council, it was against the Municipality 
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represented by the’ Municipal Commis- 
sioner; the council was only one of the 
Municipal authorities charged with the 
duty of carrying out the provisions of 
the Act; the mere fact that the Muni- 


cipal Council by name of the Munici- 
pality was a body corporate, which 


could sue and be sued, did not neces- 
sarily mean that the Council was the 
Municipality: the Municipality was a 
local self Government: and the Council, 
though by the name of the Municipality, 
a body corporate, was only one of the 
several authorities thereunder: in 
C. M. A. No. 56 of 1979 also it was the 
Kottayam Municipality which was the 
appellant, not the Municipal Council; so 
it was wrong to say that he was appear- 
ing against the Kottayam Municipal 
Council in C. M. A. No. 56 of 1979 on 
the date of the election: he gave up his 
engagements on 5-8-1979 in both the ori- 
‘ginal suit and the C. M. A. he had in- 
formed the plaintiffs in the said suit 
who were also the respondents in the 
C. M. A. in writing that the engage- 
ment was given up; thereafter he had 
nothing to do with the above cases; and 
he was not employed as a legal practi- 
tioner in those cases, 


4. To meet the attack ` mounted 
against the petitioner herein based 
on the plea under Section 65 (1) (a) 
read with Section 62 (2) (£ of the 
Act, a three-fold defence is seen to 
have been put forward by him: (1) fac- 
tually it was not correct to say that 
the petitioner herein was employed as 
a jegal practitioner against the Munici- 
pal Council on the date of the election: 
(2) if at all, he was only engaged as 
a legal practitioner, not employed as 
such against the Municipal Council: and 
(3) his appearance for plaintiffs/respon~ 
dents was. against the Kottayam Muni- 
cipality represented by its Commissioner, 
not against the Kottayam Municipal 
Council. All these contentions consider- 
ed and rejected by the District Judge 
have been vigorously reiterated by Sri 
Panicker before me. 


‘5, From the facts referred fo in 
para 17 of Ext. P-1 order it is found 
that O. S. No, 729 of 1978 on the file 
of the Munsiff of Kottayam’ was a suit 
filed by. 22 persons against the Kottayam 
Municipality represented by the Muni- 
' cipa] Commissioner, seeking permanent 
injunction restraining the 


“Municipality from evicting them 
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(plaintiffs) from the building situated in 
the property belonging to the defendant 
Municipality. It would also appear 
that in C. M., A. No. 56 of 1979 filed 
by the -Municipality against an order of 
temporary injunction granted by the 
Munsiff’s Court in I. A. No. 1768 of 1978 
in favour of the plaintiffs, the petitioner 
herein had filed a memo of appearance 
for the respondents on 4-8-1979. The 
attested copies of the vakalath for the 
plaintiffs and the memo of appearance 
for the respondents filed in the suit and 
the appeal were produced and marked 
in the Election Petition as Exts, A-2 and 
A-3. The argument of the petitioner 
herein was that, though the petitioner 
had filed a vakalath on 18-12-1978 and 
the memo on 4-8-1979, he had given up 
the engagement prior to his filing the 
nomination and, therefore he was not 
disqualified. Reliance was placed on the 
attested copy of a letter stated to have 
been written by the petitioner herein 
on 5-8-1979 (marked Ext, B-2 in the 
election petition), The District Judge 
rejected the plea based on Ext. B-2 
alleged to have been written on 5-8- 
1979, holding that at best it would only 
Show that he had given up the engage- 
ment in the C. M. Appeal, which fact 
could not ipso facto mean that he -had 
given up the engagement in the suit also, 
Moreover, the petitioner herein did not 
succeed in establishing that a memo for 
permission to withdraw from the engage- 
ment had been filed in Court, much less 


in proving that he had obtained the 
leave of the court in that behalf, 
6. Order HI, R. 4, cl. (2) of the 


Civil P. C. prior to its amendment in 
1976, reads as follows :— 


“Hyery such appointment shall be filed 
in the court and shall be deemed to be 
in force until determined with the leave 
of the court by a writing signed by the 
client or the pleader, as the case may 
be, and filed in court or until the client 
or the pleader dies, or until al] proceed- 
ings in the suit are ended so far as re- 
gards the client.” 

After amendment the corresponding pro- 
vision reads as follows :— 

“Hvery such appointment shal; be 
filed in Court and shall, for the purposes 
of sub-rule (D; be deemed to be in 
force until determined with the leave 
of the Court by a writing signed by the 
client or the pleader, as the case may 
be: "and filed in Court or until the client 
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or the pleader dies, or until al] proceed- 
ings in the suit are ended so far aS re- 
gards the client,” 
The Explanation to R. 4 provides :— 

“For the purposes of this sub-rule, 
the following shail be deemed to be 
proceedings in the suit.— 

(a) an application for the review of 
decree or order in the suit, 

(b) an application under Section 144 
Or under S, 152 of this Code, in relation 
toe any decree or order made in the suit, 

(c) an appeal from any decree or order 
in the suit, and 


(d) any applicatiaon or act for the pur- 
pose of obtaining copies of documents 
Or return of documents produced or 
filed in the suit or of obtaining refund 
of moneys paid into the Court in con- 
nection with the suit” 


The contention of the petitioner herein 
that he had on 5-8-1979 written a 
letter giving up the engagement of the 
respondents in C, M. A. No. 56 of 1979 
is not proof of the fact alleged, namely, 
his appointment in the suit and the ap- 
peal against the Municipality had been 
determined according to the procedure 
iprescribed in that behalf. ‘The appoint~ 
ment of the counsel in a suit or appeal 
would hold good til] determined accord- 
ing to the procedure prescribed in the 
C:vi] P. C. I have, therefore, no hesita- 
tion in rejecting the contention put for- 
ward by the petitioner herein that as on 
the date of the filing of the nomination 
he was not appearing in the suit or the 
appeal against the Municipality, 


7. The next point to be considered 
is whether the petitioner was employed 
Or not as a legal practitioner against the 
Municipality. The argument is that, to 
say the worst, he was only engaged by 
the plaintiffs, not employed, The term 
“employed” has various shades of mean- 
ing; it may be a contract for service, or 
a contract of service or an engagement 
for.a particular work. The meaning of 
the expression has to be gathered from 
the context in which and the purpose 
for which it is used. Sri Panicker (has 
cited the decision of the Supreme Court 
in D, C. Works Ltd. v. State of Saurash- 
. tra (AIR 1957 SC 264) to press the point 
that the expression “employed” would 
imply the existence of master and ser- 
vant relationship. He also cited the 
decision of a Division Bench of the Al- 
fahabad. High Court in State v. Mohd, 
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Sattar (AIR 1959 All 404) to highlight 
the same point. I am afraid, these de-| 
cisions are not relevant for our present | 
purpose inasmuch as what is contemplat-:/ 
ed in S. 62 (2) (f)ofthe Act certainly is: 


. not Advocates appointed as servants of; 


the party for whom they appear. I have! 
no doubt in any mind that the intention of 
the legislature was to place a disquali-| 
fication on the Advocate engaged against 
the Municipal Council, not merely on‘ 
the Advocate employed as a servant. 
The argument of Sri Panicker could, 
have been of some weight if he could | 
have positively contended for the position 
that the expression ‘employed’ would not 
take in ‘engagement’ also within its 
meaning: that not being the position, 
the second contention of the petitioner, i 
that, if at all, he was only! 
engaged as a lega] practitioner, 
not employed as such, against the Muni- 
cipality and, therefore the disqualifica- 
tion under Section 62 (2) (f) of the Act 
was not attracted to him, could not be 
accepted, 


8. We now come to the last of the 
points, namely, that the appearance of the 
petitioner as an Advocate was against the 
Kottayam Municipality represented by 
the Commissioner, not against the Muni- 
cipal Council, Kottayam: and therefore 
the bar under S. 62 (2) (£) of the Act is 
not ‘attracted to the present case, Sri 
Panicker cited the decision of the 
Madhya Pradesh High Court in Raigarh 
Municipality v. Ramkaran (AIR 1958 
Madh Pra 355) wherein the Court had 
taken the view that the supersession 
of the Municipality and the appoint- 
ment of the Administrator by the Gov- 
ernment might not by itself mean that 
the Municipality had ceased to be in 
existence, Municipality and Municipal 
Council being two separate entities, in 
the sense that the Municipal] Council 
was only one of the authorities within 
the Municipality. S. 6 (1) of the Act 
deals with the municipal authorities and 
their incorporations, S. 6 lays down as 


follows:— — 
“6, The municipal authorities and the 
incorporations :— (1) The municipal 


authorities charged with carrying out 
the provisions of this Act are— 
(a) a council; 

) a standing committee of the coun- 


(c). a chairman: 
(d). a commissioner; 
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(2) The council shall by the name of 
the municipality be a body corporate, 
shall have perpetual succession and a 
common seal and, subject to any restric- 
tion or qualification imposed by this or 
any other Act, shall in its corporate 
mame sue or sued, shall be entitled 
‘fo acquire, hold and transfer property, 
movable, or immovable, enter into con« 
tracts and do all things necessary for 
the purpose of its constitution.” 


Section 5 of the Act deals with the crea« 
tion and the abolition of Municipalities; 
and the scheme of. the Act is such that 
it is quite possible that the Municipality 
and the Municipal Counci] exist simul- 
taneously, 


9. The Council. no doubt, is one of 
the municipal authorities charged with 
carrying out the provisions of the Act 
as stated in sub-s, (1) of S. 6 of the Act. 
It is to be noticed that under sub-sec, (2) 
of S. 6 the Council shall by the name of 
the Municipality be a body corporate 
which could in its corporate name sue 
or be sued. No provision in the Act 
enabling the Municipality as such to sue 
or be sued has been brought to my no- 
tice, Even S. 392 (1) of the Act does 
not appear to embrace within its fold 
Municipality as such, as it provides :— 


"(1) No suit shall be instituted 
against the municipal council or against 
any municipa] authority or against any 
municipal officer or other municipal em~ 
ployee or against any person acting 
under the order or direction of any 
municipal authority or any municipal 
officer or other municipal employee...... 4g 
Therefore, it would mean that the suit 
O. S. No. 729 of 1978, in substance and 
effect, was against the Municipal Coun- 
cil, Kottayam, which represents and con- 
trols the affairs of the Municipality. 
The object behind the prohibition in 
S. 62 (2) (f) of the Act is to ensure 
purity of public life. If a legal prac- 
titioner who is engaged against a Muni- 
cipality gets himself elected to be a 
councillor of the Municipa} Council, it 
is quite possible that a situation might 
arise where there might be a conflict 
between the interest of the client for 
whom he appears in the suit on the one 
hand, and his duty to the Municipal 
Council as a councillor on the other. 
The possibility of a councillor, who is 
also a legal practitioner engaged against 
a Municipality, having access to the 
Municipal records, abusing his position 
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as the councillor to advance the cause 
of his client, sacrificing the interest of 
the Municipality, could not be complete- 
ly ruled out, though, having regard to 
the traditions of the noble profession, 
very few legal practitioners would stoop 
to such tactics, as observed by the Sup- 
reme Court in Sakhawant Ali v. State 
of Orissa (AIR 1955 SC 166). 


_ 10. Sri Panicker drew my attention 
to the decision of the Full Bench of the 
Punjab & Haryana High Court in Jas- 
want Kaur v. State (AIR 1977 Punj & 
Har 221) to canvass the position that 
the disqualification prescribed in S. 82 
(2) (£) of the Act would be tantamount 
to a restriction imposed on the right of 
the legal practitioner to appear for the 
party that engaged him, if it is constru- 
ed that the provisions are attracted in 
every instance where the candidate was 
an Advocate engaged against the Muni- 
cipality on the date of the elections: and 
that the legislature might not have in- 
tended to place any such restriction on 
the professional mghts of a legal prac- 
titioner, S. 30 of the Advocates Act, 
1961 (Act 25 of 1961) provides as fol- 
lows :— 

“Subject to the provisions of this Act, 
every advocate whose name is entered 
in the State rol] shall be entitled as of 
right to practise throughout the  terri- 
tories to which this Act extends— 

(i) in all courts including the Snp- 
reme Court; ° 

(ii) before any tribunal or person 
legally authorised to take evidence: and 

(iii) before any other authority or 
rerson before whom such advocate is by 
Or under any law for the time being in 
ferce entitled to practise,” 


This is similar to the provision contain- 
ed in S. 14 of the Bar Councils Act, 1926 
The challenge before the Punjab & Har- 
yana High Court was against the pro- 
visions contained in S. 20A of the Har- 
yana Ceiling on Land Holdings Act 
(Act 26 of 1972) which barred the appear- 
ance of any legal practitioner before 
any officer’ or authority other than the 
financial Commissioner, The Full Bench 
declared that S. 20A of the said Act 
would not be enforced so as to prevent 
Advocates from appearing before any 
authority or officer functioning under 
the Act. In my opinion, this decision 
has no relevance to the facts of the, 
ease on hand, The disqualification pre- 
scribed in S, 62 (2) () of the Act is not 
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against an Advocate’s right to practise, 
on the other hand, it is against a per- 
son’s right to contest the election to 
the Municipal Council based on salutary 
principles of public policy, I do not, 
therefore, think that this provision, when 
construed as one placing a disqualifica- 
tion on the candidature of a person who 
was engaged as a legal practitioner 
against the Municipality at the time of 
election would violate the provisions of 
S. 30 of the Advocates Act, 1961, or 
S. 14 of the Bar Councils Act, 1926 or 
the fundamental rights guaranteed under 
Arts, 14 and 19 of the Constitution, 


11. The writ petition being against 
an order passed by the District Judge 
over whom the High Court has super- 
visory jurisdiction, T think, the more 
appropriate article under which the 
challenge should fall is Art, 227 of the 
Constitution, The petitioner has not 
made out a case for interference in ex- 
ercise of the limited jurisdiction of this 
Court under Art. 226 or Art, 227 of the 
Constitution, 

For the foregoing reasons the writ 
petition fails, and is dismissed: however, 
in the circumstances of the case, I direct 
the parties to bear their respective costs, 


Petition dismissed, 
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P. C. BALAKRISHNA MENON, 3, 


Rayirakurup, Petitioner y, Taluk Land 
Board and others, Respondents, 


C. R. P, No, 1978 of 1981-F, D/~ 16-10 
1981, 


Kerala Land Reforms Rules (1970), 
R. 103A (2) — Orders of Taluka Land 
Board — Chairman of T, L. Board order- 
ing petitioner to surrender some lani as 
excess — Order passed by majority of 
Board members dissenting from chair- 
man’s view — Chairman even then re- 
issuing his earlier order — Procedure 
adopted by chairman irregular —- Order 
liable to be set aside — AIR i976 SC 
789 Rel, on. (Kerala Land Reforms Act 
(i of 1964), S. 100A (2A), (3)), 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1976 SC 789 4 


M. N. Sukumaran, N.. A. Muralega 
dharan, B. Raman Pillai, K. K. Dinesan 
and Sunny Varghese, for Petitioner; 
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Rayirakurup vy, Taluk Land Board 


-case during any previous 
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Govt, Pleader and Shaji Oommen & 
P, M. Oommen, for Respondents, 

ORDER:— This revision is against 
the order of the Taluk Land Board, 
Thiruvalla dated 26-3-1981 directing the 
petitioner to surrender 69.95.358 acres 
as excess land in the possession of his 
femily. The order on the face of it is 
defective and cannot be sustained in 
law, 

2. After the Chairman has signed the 
order, there is an endorsement also 
signed by the Chairman as follows: 

“The Taluk Land Board members pre- 
sent: they have not written any dissent- 
ing order eyen though they requested 
for time for the purpose on 26-3-1981 
till 6-4-1981 and on 6-4~1981 till 20-4-81 
Hence the above order will stand,” 

3. Section 1004 of the Kerala Land 

Reforms Act makes provision for the 
Government to constitute a Taluk Land 
Board for each Taluk in the State, for 
performing the functions of the Taluk 
Land Board under the Act, Sub-sec, (2) 
of S. 100A provides that a Taluk Land 
Board shall consist of a Chairman who 
shall be an Officer not below the rank 
of the Deputy Collector appointed by 
the Government and not more than six 
members nominated by the Govern- 
ment, Sub-secs, (2A) and (2B) are ex- 
tracted below: 
(2A) Notwithstanding anything con- 
tained in sub-sec, (2), but subject to 
such rules as may be made by the Gov- 
ernment in this behalf, the functions of 
the Taluk Land Board may be perform- 
ed by the Chairman alone or by the 
Chairman and ary one or more of the 
other members of the Board, 

(2B) The member or members present 
at any meeting of the Taluk Land Board 
may dea] with any evidence or memo- 
randum taken down or made in any. 
meeting or 
meetings of the Board as if such evi- 
dence or memorandum had been taken 
down or made by him or them and may 
proceed with that case from the stage 
at which it was left at the last previ- 
ous meeting in which that case was 
dealt with by the Board,” 

Sub-section (8) indicates that the pro- 
cedure to be followed by the Taluk 
Land Board in performance of its func- 
tions under the Act shall be such as 
may be prescribed, S. 2 (46) defines 
the expression “prescribed” to mean 
prescribed by rules made under the Act, 


M24 Ker, 


Rules have been made relating to the 
procedure to be followed by the Taluk 
Land Board, R, 103A is extracted below: 


_ “103A, Orders of Taluk Land Board,—« 
(1) Except in cases in which the Chair- 
man is debarred from taking part in 
any proceeding under R, 131, every 
final order of the Taluk Land Board 
shall be written by the Chairman of the 
Taluk Land Board and circulated to the 
other members who may either agree 
fo the order or write separate order 
agreeing or disagreeing to the order 
written by the Chairman, 


(2) Where the members of the Taluk 
Land Board differ in opinion on any 
point, the point shall be decided in ac- 
cordance with the opinion of the majo- 
rity. 


Provided that where the opinion of 
the members is equally divided on any 
point, the opinion of the Chairman on 
that point shall prevail,” 


Rule 101 enjoins the Taluk Land Board 
to maintain a Diary Register in Form 
No. 45 and R. 102 requires a true ex- 
tract of the Diary Register to be fors 
warded to the appellate and the revi- 
siona] authorities along with the records 
of the case, when records are called for 
by those authorities, R. 103 enjoins the 
Chairman of the Board to maintain an 
order-sheet having entries made on each 
day of the posting of the case noting 
the date, the purpose of the posting, 
the. work transacted on the day and 
the date and purpose of the succeeding 
posting etc, The Taluk Land Board þe- 
ing a statutory authority constituted 
under the Kerala Land Reforms Act, has 
fo transact its business in accordance 
with the Act and the Rules and its 
powers and jurisdiction are circumscrib- 
„ed by what is provided for under the 
Act and the Rules made thereunder, 


4. The facts of the case discloses gross 
violation of the Rules in passing the im- 
pugned order by the Chairman of the 
‘Taluk Land Board, A draft statement? 
dated 11-9-1974 was issued to the peti- 
tioner which shows that the total 
extent of land held by his family, is 
149.37,858 acres, out of which an ex- 
tent of 84.55 acres is in possession of 
strangers, That extent of land in the 
possession of strangers is also taken 
into the account of ‘tHe petitioners 
family, and after allowing permissible 
deductions by way of exemption under 
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S, 81 of the Act, the proposal in the 
draft statement is for surrender of 
127,48,850 acres of land as excess over 
the ceiling area applicable to the - family 
of the petitioner, The petitioner is 
directed to file objections if any to the 
proposal contained in the draft  state- 
ment, He filed objections contending 
inter alia that many of the items shown 
in the draft statement are not in tthe 
possession of his family, the family has 
no title over several of the items shown 
as in the possession of strangers, cer~ 
tain items are wrongly included in the 
draft statement and that the family is 
entitled to exemption of various items 
in the draft statement, An order was 
passed by the Taluk Land Board on 
15-12-1974 directing the petitioner to 
surrender 124,48,858 acres as excess land 
in the possession of his family, This order 
of the Taluk Land Board was set aside 
by this Court in C, R. P, No. 182 of 1975 
directing the Board to issue notices to 
all interested parties and decide the 
case afresh affording the parties a re- 
asonable opportunity to file objections 
and substantiate the same, Notices 
were issued to the interested parties 
mentioned in the draft statement. A 
few others also appeared before the 
Taluk Land Board and altogether 93 
persons filed claim statements relating 
to their title and possession of the vari~ 
ous items of properties included in the 
draft statement as owned and possessed 
by the family of the petitioner, The 
order-sheet sent along with the records 
of the case shows an entry dated 7-8~ 
1980 as follows: 


"Final order passed by the Chairman 
of the T, L. B. pronounced.” 
The next entry is also dated %-8-1980 
which reads as follows: 


“Advocate for the 31st claimant (V. €. 
Varghese) above appeared and produced 
evidence, The extent of 53 cents (Sy. 
No, 540/5-3) is excluded in terms of 
purchase certificate issued in S. M. 959/. 
97 and assignment of otti (deed No, 1251/ 
1977), 

The next entry in the order-sheet is 
dated 26-3-1981. As to whether there 
was any posting of the case after 7-8- 
1980 and before 26-3-1981 is noft clear 
from the order-sheet sent up to this 
Court along with the records of the case. 
Ttem 16 in the list of records sent to 
this Court along with a covering letter 
dated 16-7-1981, signed on behalf of the 
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Chairman of the Taluk Land Board, 
Thiruvalla is the “order dated 11-8-1980 
of the Member of Taluk Land Board, 
Thiruvalla’, A perusal of this order 
shows that it was a separate order by 
four Members of the Taluk Land Board 
in respect of the several points dealt 
with therein. The order of the majority 
allows exemption of certain items under 
S. 81 of the Act. After considering the 
interest of the declarant in certain other 
items it found that the declarant’s fami- 
ly has only a fractional interest in 
several items shown in the draft state- 
ment and such fraction alone can be 
taken into account, The order of the 
majority of members allows exemption 
for rubber plantatidn, and contains also 
a decision classifying certain lands as 
‘other dry’, instead of coconut garden, 
as shown in the draft statement, Cer- 
tain items are found to belong to a local 
temple and not to the declarant’s family. 
The 93 persons who had submitted 
claims before the Taluk Land Board are 
found to be in possession of the respec- 
tive items of properties since jong time 
past and those items are not liable to be 
included in the account of the peti- 
tioner’s family. It is also found that the 
petitioner’s family is entitled to retain 
15 acres of land and the order requires 
the extent of land if any for surrender 
to be worked out in the light of the find- 
ings entered therein. The Taluk Land 
Board in this case consists of the Chair- 
man and four Members. The order of 
the majority is signed by all the four 
members. As per the Rules quoted 
above, the Chairman is bound to issue a 
consequential] order accepting the opi- 
nion expressed by the majority of Mem- 
bers. That has not been done in this 
case. Instead the order sheet shows that 
the Chairman had pronounced his own 
order on 7-8-1980. The dissenting order 
dated 7-8-1980 of the Chairman, is fur- 
ther seen re-issued under date 26-3- 
1981 and that order contains a state- 
ment quoted above that the Members 
of the Taluk Land Board took time for 
writing a separate order on 26-3-1981 
til] 6-4-1981 and on 6-4-1981 till 20-4-81 
and since no such order was forthcom- 
ing, the Chairman has pronounced his 
own order dated 7-8-1980 under date 
96-3-1981 as the order of the Board. It 
would appear that the constitution of 
the Board had changed on 6-2-1981 and 
the Members of the Board who wrote the 
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order dated 11-8-1980 of the majority 
and had entered findings in opposition 
to the order of the Chairman dated 
7-8-1980 were replaced by new members. 
The new members also, it would appear 
from the impugned order itself, wanted 
to write a separate order apparently dif- 
fering from the view expressed by the 
Chairman. The Chairman seems to have 
treated the other members as parties to 
the proceedings instead of as Judges jin 
their cause, and for their delay in writ- 
ing a separate order and producing the 
same within the time allowed by the 
Chairman he has chosen to issue his own 
order as the order of the Board. The 
Order of the Chairman itself shows as 
pointed out by learned Counsel] Sri. 
M. N. Sukumaran Nayar appearing for 
the petitioner and Sri P. M. Oommen 
appearing for the additional 4th respon- 
dent that the claims of some among the 
93 persons who had put forward objec- 
tions to the draft statement, alone had 
been considered, and those of others 
are not eyen considered, J need hardly 
state that the procedure adopted by the 
Chairman of the Taluk Land Board is 
thoroughly irregular and is not in ac- 
cordance with the procedure prescribed 
by the Act and the Rules. When the 
majority of the Members of the Taluk 
Land Board had passed an order dated 
11-8-1980 expressing their opinion dif- 
ferent from the findings of the Chair- 
man, he was bound to issue an order in 
accordance with the majority opinion 
expressed in the order dated 11-8-1980. 
Instead, he has kept the matter pending 
until the constitution of the Board had 
been changed and even without allow- 
ing the new members an Opportunity to 
write a separate order, has pronounced 
his own order as the order of the Taluk 
Land Board. The Supreme Court in the 
decision in Hukum Chand Shyamlal v. 
Union of India reported in AIR 1976 SC 
789 stated at para 18 that: 


“It is well settled that where a power 
is required to be exercised by a certain 
authority in a certain way, it should be 
exercised in that manner or not at all, 
and all other modes of performance are 
necessarily forbidden.” 


In the circumstances, I have no alterna- 
tive except to set aside the order of the 
Taluk Land Board dated 26-3-1981 and 
direct the Board to issue a fresh order 
in accordance with the majority view 
expressed in the order of the’ majority 


h26 Mer, 


dated 11-8-1980, in compliance to sub- 
jr. (2) of R. 103A of the Kerala Land 
Reforms Tenancy Rules. Either party 
affected by the order may bring up the 
matter in revision before this Court on 
such grounds as are permissible under 
S. 103 of the Act, 

5, The C. R. P. is allowed as indicat- 
ed above. There will be no order as to 
costs, 

Petition allowed, 
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P. SUBRAMONIAN POTI, Ag. C. J. 
AND K. BHASKARAN, J. 

Dakshayini and others, Petitioners v, 
Madhavan, Respondent, 

C. R. P. No, 1209 of 1979, D/- 1-9-1981. 

Civil P, C. (5 of 1908), O. 21, Rr. 89, 
92 (2)—Limitation Act (36 of 1963). Art. 
127 (as amended by Act 104 of 1976) — 
Application to set aside sale on making 
deposit in Court — Limitation for mak- 
ing application extended from 30 days 
to 60 days by amendment of Art, 127 
— Omission by Legislature to make cor- 
responding amendment in O. 21, R. 92 (2) 
prescribing limitation of 30 days for 
making deposit in Court —— Effect — 
Function of Court is to apply law as it 
stands, (Interpetation of Statutes), 

It is a very clear case of omission on 
the part of the Legislature to notice 
that a period corresponding to the period 
Specified in Art. 127 had to be stipulated 
as a period within which deposit is to 
be made in the provision in O. 21, 
R. 92 (2). The consequence now is 
that if the rule ig read as it stands, de- 
posit has to be made within 30 days 
and application has to be made within 
60 days, (Para 1) 


The function of the Courts is to apply 
the law as it stands. Maybe, the 
Court notices the anomalies, But it is 
not for the Court to rewrite the law 
even though the Court considers the 
provisions as they stand to be unreason- 
able. In the instant case where tne 
deposit and application were made with- 
in 60 days but the deposit was not made 
within 30 days as required by O. 21, 
R. 92 (2) it was held that the Court 
could not read the period of 30 days as 
60 days on any approach. The applica- 
tion to set aside sale owas therefore 
rightly dismissed, 
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The Court however pointed out the 
anomaly and the need for amending the 
rule to the Government. (Para 2) 


P. Kochupappu Achan, for Petitioners) 
M, A. T. Pai, M. C. Gopi, M. Sreedharan, 
Govt, Pleader and Central Govt. Pleader, 
for Respondent, 


SUBRAMONYAN POTI, Ag. C. J. :== 
Reference has been made to the Divi= 
Sion Bench because the learned single 
Judge who had occasion to hear this 
case felt that there was anomaly in the 
provision in O, 21, R, 92 Sub-rule (2) of 
the Civil P, C, as it now stands despite 
the amendment of Art, 127 of the Limita- 
tion Act, 1963 by Civil P, C. (Amend- 
ment) Act 104 of §76. A person who 
seeks to set aside a sale may do so 
under the provisions of O. 21, R. 89, 
R..90 or R. 91. The right under O. 21, 
R, 89 is to be exercised by applying to 
have the sale set aside on deposit into 
court of amount sufficient to pay to the 
decreeholder besides the commission of 
5% to the auction purchaser. The Civil 
P. C. did not specify the time within 
which applications have to be made 
under O, 21, Rr. 89, 90 or 91. That was 
provided in Art, 127 of the Limitation 
Act, The period was 30 days from the 
date of sale. When the Civil P. C. was 
radically amended by Act 104 of 1976 
the period for setting aside the sale 
which was 30 days earlier was enlarg- 
ed to 60 days by amending the Limita- 
tion Act. Such amendment was made 
to Art. 127 of the Limitation Act, 


Naturally therefore after that amend- 
ment the period available for setting 
aside a sale was 60 days. So if a per- 
son deposits the amount as contemplated 
by O. 21, R. 89 and applies for setting 
aside the sale he need make the ap- 
plication within 60 days of the date 
of sale, The deposit contemplated 
under ©, 21, R. 89 was to be made with- 
in 30 days of the date of sale as pro- 
vided in O. 21, R. 92 (2) of the Code. 
In cases where the amount deposited 
under R. 89 was found to be deficient 
owing to any clerical] or arithmetical 
mistake on the part of the depositor 
such deficiency could be made good 
within such time as may be fixed by 
the court. The deposit contemplated by 
©. 21, R. 89 to be made within the time 
specified in R. 92 (2) was a condition 
precedent to setting aside the sale, Evi- 
dentiy the period of 30 days contem- 
plated under O. 21, R. 92 (2) was the 
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period corresponding to the .30 days 
under Art. 127 of the Limitation Act 
as it stood earlier. That meant that the 
deposit as well as application had to 
be made within 30 days. When this 
time was sought to be enlarged Art. 127 
of the Limitation Act was amended. But 
though a corresponding treatment 


Was required to O. 21, R. 92 (2) that. 


was evidently ost sight of, unless it 
be that we assume that the legislature 
wanted two different periods, a period 
Of one month for deposit and two 
months for application, which of course 
does not appear to be, on the face of 
it, reasonable, 


It appears to us that it is a very 
clear case of omission On the part of 
the legislature to notice that a period 
corresponding to the period specified in 


Art, 127 had to be stipulated as a 
period within which deposit is to be 


made in the provision in O. 21, R. 92 (2) 
of the Code, The consequence now is 
that if we read the rule as it stands 
deposit has to be made within 30 days 
and application has to be made within 
60 days. In the case before us deposit 
and application were made within 60 
days. Deposit was not made within 30 
days. Consequently the application 
stands dismissed by the order of the 
court below. That is the order challeng- 
ed in this revision. 


2. The function of the courts is to 
apply the law as it stands, Maybe the 
court notices the anomalies. But it is 
not for the court to re-write the law 
even though the court considers the 
provisions as they stand te be unreason- 
able. Of course courts do resort 
to the device of reading words in- 
to the provisions of the statute purport- 
ing to bring it in accord with what is 
evidently the intention of the legisla- 
ture, But where it is evident that there 
is an omission on the part of the legis- 
lature to make an amendment which it 
ought to have made, even if such omis- 
sion appears to be inadvertent, the 
courts cannot supply the omission, for, 
then it would be  arrogating to itself 
legislative functions which it does not 
possess. The instance before us is one 
such where it is not possible to read the 
provision differently, for, the provision 
in ©. 21, R. 92 (2) was one in existence 
all along and there can be no doubt 
that when the legislature enacted that 
rule it was contemplated as a rule pro- 
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viding for a period of 30 days. There 
can also be no doubt when the legisla- 
ture in Act 104 of 1976 amended Art, 127 
of the Limitation Act that was intended 
to change the period of limitation for 
filing an application under O., 21, Rr. 89, 
$9 or 91 from 30 days to 60 days, If 
this be the context we cannot read the 
period of 30 days as 60 days on any 
approach, 

We can only pvint out the anomaly 
and say that the law works  jnequit- 
ably perhaps because of the omission of 
the legislature to notice the need to 
amend the provision in O. 21, R. 92 (2).} 
We can only call the. attention of the 
Government to the need for moving im- 
mediately for amending the rule, Con- 
sequently while we dismiss this revi- 
sion we alert the Central Government 
to the need of treating O. 21. R. 92 (2) 
by enlarging the period for deposit from 
30 days to 60 days to bring it in ac- 
cord with R. 127 of the Limitation Act. 
A copy of this order will be sent to 
the Law Department of the Central 
Government besides furnishing a copy 
to the Centra] Government Pleader for 
onward transmission, 

3. The Civil Revision Petition is dis- 
missed, No costs. 

Revision dismissed. 


AIR 1982 KERALA 127 


G. VISWANATHA IYER AND 
T. KOCHU THOMMEN, JJ. 
Collis Line Private Ltd., Appellant 
v. New India Assurance Co, Ltd, and 
another, Respondents, 


A. S. No, 168 of 1976. D/- 7-9-1981. 


(A) Carriage of Goods. by Sea Act (26 
of 1925), Art. IV, R. 2 (a) — Applicabi- 
lity — Carriage of goods by sea — Loss 
of goods during their discharge from 
ship — Carrier is liable for loss and 
cannot invoke R. 2 (a) — Rule applies 
only where loss or damage was due to 
neglect or default in navigation; or 
management of ship, 


The immunity under Art, IV, R. 2 (a); 
is confined to navigation or manage- 
ment of the vessel and is not applicable 
to the primary responsibility of the car- 
rier to perform the contract of carriage 
which includes delivery of the cargo. 
Neglect of duty owed to the cargo-owners 
is not a neglect or default in the navi- 
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gation or management of the vessel. 
Negligence in the. management of the 
hatches or operation of the derricks or 
cranes or other apparatus of the ship 
meant for the carriage or protection of 
the cargo is not negligence in the mana- 
gement of the ship within the meaning 
of the exception under Art, IV. R. 2 (a). 
The exception or immunity is applicable 
only to the care of the ship as distinct 
from the care of the cargo, Negligent 
discharge of the cargo is not negligent 
management of the ship, ‘This immunity 
has no application where the carrier was 
himself at fault. He is protected only if 
the loss or damage. arose without his 
actual fault or privity, but on account 
of the negligence of his agents or ser- 
vants in the navigation or management 
of the ship, 1929 AC 223 (HL), (1938) 60 
Li. L. Rep. 419, (1967) 2 Lloyd’s Rep. 276, 
1894 Probate 226, (1933) 290 US 333 and 
(1966) 2 Lloyd's Rep. 53 (H. L.) Rel. on. 

(Para 8) 


(B) Carriage of Goods by Sea Act (26 
of 1925), Art. IV, R. 2 (c) — Words 
“perils, dangers and accidents of the sea 
or other navigable waters’ -— Mean 
perils, or dangers, or accidents peculiar 
to sea or navigable waters which could 
not have been reasonably foreseen and 
guarded against by ordinary skill and 
prudence by carrier, or his agents or 
servants, 


The words “perils, dangers and acci- 
dents of the sea or other navigable 
waters” occurring in R. 2 (c) mean perils 
or dangers or accidents peculiar to sea 
or navigable waters which could not have 
been reasonably foreseen and guard- 
ed against by ordinary skill and pru- 
dence by the carrier or his agents or ser- 
vants, To come within the exception, under 
R. 2 (c), it must be a peril or danger of 
a character to which a marine advent- 
ure is Inevitably subject. It is not mere- 
ly a peri] on the sea or other navigable 
waters, but it is a peril of the sea or 
other navigable waters which means that 
it should be a peri] peculiar to such 
waters and to which waterborne vessels 
are exposed, These are therefore casual- 
ties arising from the violent action of 
the elements as distinguished from their 
silent, natural, gradual action, Any 
damage arising from such peril during 
the course of the carriage which begins 
at the loading point and ends at the dis- 
charging point will protect the ship 
Owner, 1938 Probate 69 Rel. on, |. 

i ae 4S (Para 9} 
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while the goods 
from the ship 
of the ship’s 


‘In the present case, 
were being discharged 
to the lighters by means 
derricks. some of the goods fell over- 
board because the sling struck against 
the gunwale of the Ship. No witness was 
examined on behalf of the carrier to 
speak as regards the circumstances in 
which the sling happened to hit against 
the side of the ship. It was not known 
whether the accident was caused by a 
peri] such as storm, cyclone or tempest, 
If the sling dashed against the side of 
the ship by the force of wind or the 
rolling of the vessel, it was a matter to 
be pleaded and established by the carrier. 
If the ship took a sudden list, there was 
ho evidence whatsoever. 

In the circumstances, held the carrier 
had not established that the loss arose 
from any peril, danger or accident of 
the sea or navigable waters, The pri- 
mary burden of proving that the loss 
or damage occurred on account of an 
excepted cause fell squarely upon the 
carrier who sought to exempt himself 
from liability. Once he had discharged 
that burden, the onus would then shift 
fo the cargo-owner to show that the 
carrier was not entitled to the benefit 
of the exception. The exceptions men- 
tioned under Art, IV would not be avail- 
able to the shipowner if the cargo owner 
proved that the loss or damage had been 
caused by the negligence of the ship- 
Owner or that of his agent or servants 
except insofar as the ` shipowner was 
protected under Art, IV Rr. 2 (a) and 
(b). The carrier, in the instant case. . 
had not succeeded in establishing that 
the loss arose from any of the exceptions 
contained in Art. IV. He was therefore 
liable for the loss which occurred during 
the discharge of goods from the ship. 
If cargo had been discharged negligent- 
ly by the carrier’s agents or servants, 
the consequence flowing from such ne- 
gligence fel] upon the carrier and he 
was liable to compensate the owner of 
the cargo for his Joss, l 

(Paras 10. 11, 12, 13) 
Cases Referred: Chronological ~ Paras 


(1967) 2 Lloyd’s Rep 276 The Farrandoc 
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(1966) 2 Lloyd’s’ Rep 53: 110 SJ 525: 
1965 SLT 270 (HL) Albacara S. R. L. 
v. Westcott & Laurance Line Ltd. 6 
(1938) 60 Il L Rep 419 C. H. Smith & 
Sons Fellmongery Proprietary Ltd. v, 
Baninsular & Oriental Steam Naviga- l 
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1938 Probate 69: (1938) 1 All ER 458: 
43 Com Cas 175 The Stranng 9 
(1933) 290 US 333: 78 Law ed 348, Louis 
H. May v. Hamburg Amerikonsche 
Packetfahrt Aktiengesellischaft . 8 
1929 AC 223: 140 LT 202: 98 LJKB 
181 (HL), Gosse Millerd Lid, y. Cana- 
dian Government Merchant Marine 8 
1894 Probate 226: 70 LT 344: 63 LJP 
89, The Glendarroh 8 
M. Pathross Mathai and Joseph Vel- 
lappally, for Appellant: J. Ranganatha 
Kamath, V. K. Parekh and G. Krishnan, 
for Respondents, 

KOCHU THOMMEN J.:— This ap- 
peal arises from the judgment and dec- 
ree of the Jearned Subordinate Judge of 
Cochin in O. S. No. 79 of 1972. The ap- 
pellant is the defendant in a suit for the 
value of goods short delivered and dama- 
ged, The respondents who are plaintiffs 
1 and 2 are respectively the insurer and 
the consignor of cargo shipped on board 
the vessel S. S. Anton belonging to the 
defendant, The cargo consisted of 12934 
bags of. chemicals, It was shipped at 
Okha under bill of lading No, 1 D/- 5th 
July 1971 (Ext. Al which is the same as 
Ext, B40). It was consigned to “Self” and 
it was agreed to be delivered to the con- 
signee at Cochin, Freight was pre-paid 
before shipment on the basis of weight 
of the cargo as declared by the shipper. 
The cargo was not however weighed by 
or in the presence of the carrier prior to 
or at the time of shipment, The entire 
cargo On board the ship during the 
voyage from Okha to Cochin consisted 
of what is covered by Ext, Al bill of 
lading. The ship arrived at the Port of 
Cochin on 13-7-1971 and completed dis- 
charge of the cargo on 17-7-1971. The 
cargo was discharged mid-stream into 
lighters hired for the purpose by the 
consignee, viz, the 2nd plaintiff (2nd 
respondent), Boat-notes were issued for 
the goods delivered. Discharge of the 
bags was made by means of the ship's 
derricks, During the discharge, 92 bags 
fell over-board because the sling struck 
against the gunwale of the ship. Ext. A10 
contains the certificates issued in res- 
pect of the 92 bags lost overboard, The 
certificate in respect of 25 bags removed 
from No. 1 Hatch for delivery into Boat 
No. 2 on 14-7-1971 reads: 

“Certified that whilst discharging 
cargo from No, 1 Hatch into Boat No, 2 
on 14-7-1971 at 11.15 A. M. A Tata Pro- 


duct marked Bags. Soda Bicarb fell out 
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notice had .been issued by the plaintiffs 
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of the sling ‘and -were lost overboard 
the following cause: 

While discharging . Bags Soda Bicarb 
from H. No, 1 into Boat 2. a sling con- 
twentyfive bags struck 
against the gunwale of ship and the sling 
got slackened and (19) nineteen bags fell 
out of the sling into the water and were 
lost, The ship’s shackles and gears were 
in good condition: 


Hawn betas ptenonsets 


Similar eat ee were issued in res- 


pect of the remaining bags which were 
lost overboard. The rest of the cargo 
was duly delivered into the lighters. 
Those bags were thus taken delivery of 
by the lightermen on behalf of the con- 
signee aS per Exts. B1 to B28 Boat~notes 
on their respective dates during the 
period between 13 and 17 Aug. 1971. 
Some of the Boat-notes contained the 
remarks: “Bags slightly wet” and “Bags 
torn and repaired.” Prior to the dis- 
charge of the cargo no hatch survey was 
either sought or done, The bags were 
taken by the lighters to the jetty and 
were removed as head-loads to the con- 
signee’s warehouse which is about 250 
ft. away from the jetty. The 1st plain- 


tiff, the insurer, at the instance 
of the consignee (the 2nd plain- 
tiff — the assured), conducted a survey 


of the bags on 11-8-1971 which was 
about 23 days after the removal of the 
goods to the consignee’s premises, The 
survey report (Ext. A5) dt, 30-8-1971 
shows that about 828 bags were torn as 
a result of which part of the contents 
had been either lost or damaged, The 
insurer after making certain deductions 
on the basis of the allowances granted, 
paid to the consignee the value of the 
goods lost or damaged as per the terms 
of the policy of insurance, The 1st plain- 
tiff is thus subrogated to the rights of 
the 2nd plaintiff, 


2. Claim bills were submitted by the 
consignee to the carrier in respect of the 
92 bags lost overboard as well as the 828 
bags found to be damaged as per Ext. 
A5 survey report, The claim bill for the 
92 bags lost overboard is for Rs, 4197.83. 
The claims in respect of the 828 damaged 
bags amounted to Rs. 24,261.43 together 
with interest. As the carrier did not pay 
the bills. as demanded the suit was in- 
stituted by the plaintiffs for a total sum 
of Rs. 31305.16 inclusive of interest. 

3 . The learned Judge found that no 
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in accordance with the provisions ~of 
Art. III R. 6 of the Schedule to the 
Indian Carriage of Goods By ‘Sea Act, 
1925. It was also found that holds in the 
ship were fit and safe for the reception, 
carriage and preservation of the cargo. 
The Judge however found that the car- 
rier was liable to compensate the plain- 
tiffs for the loss of the 92 bags covered by 
the lost Overboard Certificates as well as 
for the loss of weight in the 828 damag- 
ed bags as ascertained by the survey 
report (Ext. A5). The suit was accord- 
ingly decreed for a sum of Rs. 28459.26 
in favour of the ist plaintiff, the insurer. 
The insurer was also awarded its pro- 
portionate costs. The present appeal is 
“brought by the defendant against this 
judgment. and decree, 


4, The bill of lading which is gover- 


ned by the Indian Carriage of Goods by 
Sea Act, 1925, is an acknowledgment of 
the receipt of the goods mentioned 
therein, It evidences the terms of the 
contract of afreightment made between 
the shipowner and the shipper, Bill of 
lading which is a symbol of the goods 
covered by it is regarded by the custom 
of merchants as a document of title. 
“Carriage of goods” covers the period 
from the time when the goods are load- 
ed on to the time when they are dis- 
charged from the ship, The carrier is 
responsible for the safe carriage and 
discharge of the goods which he has 
agreed to carry. Art, III. R. 2, provides 
that, subject to the provisions of Art. IV, 
the carrier shal] properly and carefully 
load, handle, stow, carry, keep, care for 
and discharge the goods carried, Dis- 
charge of the cargo is part of the “car~ 
riage of goods” as defined under Art. I 
and the responsibilities and liabilities of 
the carrier continue til] discharge, The 
carrier is entitled to such rights and im- 
munities as are enumerated under 
Art. IV and none other. (See Art, II, 
R. 8). Subject to such rights and im- 
munities, the carrier is fully responsible 
for the safe carriage of the goods en- 
trusted with him and for delivery of 
the same to the consignee in the same 
order and condition in which he received 
them, Art, IH, R. 3. further provides: 


“After receiving the goods into his 
charge, the carrier or the master or 
agent of the carrier, shall, on demand 
of the shipper, issue to the shipper a 
bill of lading showing among other 

things— 
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(a) The leading marks necessary for 
identification of the goods as the same 
are furnished in writing by the shipper 
before the loading of such goods starts, 
provided such marks are stamped or 
otherwise shown clearly upon the goods 
if uncovered, or on the cases or cover- 
ings in which such goods are contained, 


‘in such a mannér as should ordinarily 


remain legible until] the end of the 
voyage: 

(b) Either the number of packages oF 
pieces, or the quantity, or weight. as the 
case may be, as furnished in writing by 


the shipper: 


(c) The apparent order and condition 
of the goods: 


Provided that no carrier, master or 
agent of the carrier, shal] be bound to 
state or show in the bill of lading any 
marks, number, quantity, or weight 
which he has reasonable ground for sus- 
pecting not accurately to represent the 
goods actually received, or which he has 
had no reasonable means of checking.” 
The carrier must show in the bill of 
lading not only the lading marks, but 
also either the number of packages or 
pieces, or the quantity or weight. This 
means that if the number is shown he is 
not bound to account for the weight pro- 
vided he has so indicated in the bill of 
lading. Words such as “Weight and 
quantity unknown” are common in bills 
of lading. Their effect is that the bill of 
lading is not even prima facie evidence 
of the weight or quantity shipped. See 
Scrutton on Charterparties, 18th Edn., 
1974, p. 426: Carver: Carriage by Sea, 
Vol. 1, 12th Edn., para 270, 


5. The carrier is not bound to state 
in the bill of lading any mark, number, 
quantity or weight, the correctness 
of which he has reasonable ground to 


‘suspect, or which he has had no reason- 


able means to check, The bill of lading 
evidences only the apparent order and 
condition of the goods. If the carrier 
finds that the goods at the time of ship- 
ment were not in apparent good order 
and condition he is entitled to qualify his 
statement by a marginal clause to that 
effect. The expression ‘apparent order 
and condition’ refers only to the exter- 
naj condition of the goods at the time of 
shipment, It is not an admission on the 
part of the carrier as to the internal 
condition or quality of the goods, 

6. Article TIT. R. 6, provides that it is 
the responsibility of the consignee to 
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notify the carrier of the loss or damage 
to the goods before or at the time of 
removal of the goods, or, if the loss or 
damage is not apparent, within three 
days of their removal, This clause has 
been interpreted to mean that in cases 
where delivery is not directly made to 
the consignee his responsibility to notify 
the carrier of loss or damage arises only 
upon receipt of the goods by him, How- 
ever the rule emphasises the need for 
notice being issued to the carrier as 
Soon aS the goods have actually come in- 
to the possession of the consignee, [See 
Scrutton, op, cit, page 428.] 

7. Shri Pathrose Mathai, counsel for 
the appellant-defendant submits that the 
learned Judge incorrectly found that the 
carrier was liable for the goods lost. He 
says that, in respect of the 92 bags, cer- 
tificates had been issued to show that 
they were lost overboard. This means 
that the loss occurred during discharge 
of the .cargo from the ship into “he 
lighters, Referring to the provisions of 
Art. IV. R. 2 (a) and (c), counsel sub- 
mits that neither the carrier nor the ship 
is responsible for such joss, The rights 
and immunities of the carrier are speci- 
fically stated under Art. IV, the relevant 
portion of which reads: 

“2, Neither the carrier nor the ship 
shall be responsible for the loss or dam- 
‘age arising or resulting from—. 

(a) act, neglect, or default of the mas- 
ter, mariner, pilot, or the servants of the 
carrier in the navigation or in the man- 
agement of the ship: 3 

(D)e soine. apayun oases 

(c) perils, dangers and accidents of the 


Sea or other navigable waters: 
39 
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8. The construction of these provi- 
sions is no longer in doubt, Courts have 
held that the immunity mentioned un- 
der Art, IV, R. 2 (a), is confined to 
Navigation or management of the vessel 
and is not applicable to the primary res- 
ponsibility of the carrier to perform the 
contract of carriage which includes de- 
livery of the cargo, Neglect of duty owed 
to the cargo-owners is not a neglect or 
default in the navigation or manage- 
ment of the vessel. Negligence in the 
management of the hatches or operation 
of the derricks or cranes or other appara- 
tus of the ship meant for the carriage or 
protection of the cargo is not negligence 
in the management of the ship within 
meaning of the exception under Art, IV, 
R. 2 (a). The exception or immunity is 
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applicable only to the care of the ship 
as distinct from the care of the cargo. 
Negligent discharge of the cargo is not 
negligent management of the ship. This 
immunity has no application where the 
carrier was himself at fault. He is pro- 
tected only if the loss or damage arose 
without his actual fault or privity 
but on account of the negligence of his 
agents or Servants in the navigation or 
management of the ship.* In the instant 
case there is no evidence whatever 
to suggest that the loss arose from neg- 
ligence in the navigation or in the mana- 
gement of the ship. 


9. Regarding the immunity under; 
Art. IV R. 2 (© the words “perils, dan-| 
gers and accid..its of the sea or other 
navigable waters” mean perils or 
dangers or accidents peculiar to sea 
Or navigable waters which could 
not have been reasonably fore- 
seen and guarded against by ordi-j 
nary skill and prudence by the carrier 
or his agents or servants, To come with- 
in the exception it must be a peril or 
danger of a character to which a marine 
adventure is inevitably subject, It is not 
merely a peril on the sea or other navig- 
able waters, but it is q peri] of the sea 
or other navigable waters which means 
that it should be a peril peculiar to such 
waters and to which waterborne vessels 
are exposed, These are therefore casual- 
ties arising from the violent action of 
the elements as distinguished from their 
Silent, natural, gradual action, Any dam- 
age arising from such peril during the 
course of the carriage which begins at 
the loading point and ends at the dis- 
charging point will protect the ship- 
owner, (The Stranna, 1938 Probate 69). 
As stated by Story on Bailments, 9th 
Edn.. 1878, para 512 (a): 


“The phrase ‘perils of the sea? whe- 
ther understood in its most limited 
sense, as importing a loss by natural 


*Gossee Millerd Ltd. v. Canadian Govt. 
(Merchant Marine Lid, (1929 AC 
233, HL); C. E Smith & Sons 
Fellmongery Promistary, Ltd, y, Penin- 
sular & Oriental Steam Navigation 
Co, (1938-60 Li LR 419): The Farran- 
doc ((1967) 2 Lloyd’s Rep 276), The 
Glendarroach (1894 Probate 226): Louis 
H. May v. Hamburg Amerikaniache 
Packetfahrt Aktiengesellschaft (1933) 290 
U. S. 333; Albacora S. R. L. v. Westcoti’ 
& Laurance Line Ltd, ((1966) 2 Lloyd’s 
Rep. 53 H. L, 
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accidents peculiar to that element, or 
whether understood in its more extended 
sense, as including inevitable accidents 
occurring upon that element, must still, 
in either case, be understood to include 
Such losses only to the goods on board 
as are of an extraordinary nature or 
arise from some irresistible force, or 
from inevitable accident, or from some 
overwhelming power, which cannot be 
guarded against by the ordinary exer- 
tion of human skill and prudence.” 

10. The primary burden of proving 
that the loss or damage occurred on ac- 
count of an excepted cause falls square- 
ly upon the carrier who seeks to exempt 
himself from liability. Once he has dis- 
charged that burden the onus would 
then shift to the eargo-owner to show 
that the carrier is not entitled to the 
benefit of the exception, The exceptions 
mentioned under Art, IV will not be 
available to the shipowner if the cargo 
owner proves that the loss or’ damage 
has been caused by the negligence of 
the shipowner or that of his agent or 
servants except insofar as the shipowner 
is protected under Art, IV R. 2 (a) and 
(b), 

[Art, IV Rule 2 (b) reads: ‘“(b) Fire, 


unless caused by the actual fault or pri- 


vity of the carrier;”] 

11. In the present case the only evi- 
dence regarding the loss of 92 bags dur- 
ing discharge is what is stated in the 
Lost Over Board certificates. No wit- 
ness was examined on behalf of the car- 
Yier to speak as regards the circumst- 
ances in which the sling happened to hit 
against the side of the ship. Whether 
the accident was caused by peri] such as 
storm, cyclone or tempest. we do not 
know. If the sling dashed against the 
Side of the ship by the force of wind 
or the rolling of the vessel, it is a mat- 
ter to be pleaded and established by the 
carrier, If the ship took a sudden list, 
as in The Stranna (1938 Probate 69), 
there is no evidence whatsoever. In the 
circumstances the carrier has not esta- 
blished that the loss arose from any 
peril, danger or accident of the seq or 
navigable waters, — 


12. Discharge of cargo is ab ` im- 
portant part of the carriage of goods, If 
cargo has been discharged negligently 
by the carrier’s agents or servants, the 
consequence flowing from such negligence 
falls upon the carrier and he is liable 
to compensate the owner of the cargo 
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13. We are not satisfied that in res- 
pect of the 92 bags the carrier has suc- 
ceeded in establishing that the loss 
arose from any of the exceptions con- 
tained in Art. IV. In respect of those 
bags the learned Judge has rightly held 
that the shipowner is liable, 

14. We now come to the loss which 
is alleged to have occurred on account 
of the damage to 828 bags, It is true 
that the Boat-notes contained remarks 
such as “Slightly wet” and “Torn and 
repaired.” As stated earlier the entire 
Cargo of the ship consisted of what was 
carried under Ext. Al bill of lading. 
Whatever cargo was carried by the ship, 
including the sweepings, had been deli- 
vered to the consignee with the sole ex- 
ception of the 92 bags, It is not clear 
from the evidence whether any repre- 


sentative of the consignee, other 
than the lightermen who were act- 
ing on the consignee’s behalf, 


was presen; at the time of discharge. 
The consignee did not demand a hatch- 
survey before the discharge commenced. 
If such survey had been asked for, jt 
would in the normal course have been 
conducted and any damage to cargo 
would have been recorded, The evidence 
of P. W. 2 shows that rain at the time 
of discharge could not be ruled out, The 
cargo was discharged in the month of 
July when monsoon was probably in 
full force, P. W. 2 also does not rule out 
the possibility of sea-water in the ligh- 
ters. It is quite possible that the 
bags became Slightly wet on account of 
the rain water during discharge. It 
is equally possible that on account of 
water in the lighters the bags got slight- 
ly wet when they were placed in the 
lighters, This probably accounts for the 
remark in the Boat-notes “slightly wet.” 
The plaintiffs have not examined any 
witness who had seen the discharge of 
the cargo and who could have spoken 
to what happened. If the _ lighter-men 
had been examined they could have 
stated at what point of time the Boat- 
notes were prepared, They could also 
have stated whether the bags were noti- 
ced to be wet while they came down by 
the slings and before. they were 
placed in the lighters, .In the 
circumstances it is not possible to 
say whether the remark “Slightly wet” 
in the Boat-notes is traceable to rain 
water which might have fallen on the 


during discharge or to rain’ water ~ 
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or sea water in the lighters. Whatever 
that be, the damage, if any, could be 
ascertained only by a proper and prompt 
survey of the goods, If such survey ‘was 
conducted immediately after the bags 
were taken into the warehouse of the 
consignee it could have been ascertained 
whether the contents of the bags had 
been damaged on account of the water 
which made them wet. As we stated 
earlier the shipowner is liable only to 
deliver the goods in the apparent order 
and condition in which he received them 
and he is not responsible for their in- 
ternal condition and quality, The only 
apparent change in the condition of the 
goods since he received them was that 
the bags had become wet, If the bags 
became wet subsequenty to the dis- 
charge of the cargo, the shipowner would 
not have any liability, If on the other 
hand, they became wet during discharge, 
it was incumbent upon the recipient of 
fhe cargo to prove by an immediate sur- 
vey that because of their contact with 
water the contents of the bags became 
damaged, It is significant that the Boat- 
notes only indicated that the bags were 
slightly wet. Whether that was the cause 
of the alleged damage is a matter which 
could have been ascertained by a pro~ 
mpt survey. 


15. P.W. 2 says that the lighters were 
taken to the jetty from where the bags 
were carried aS head-loads to the con- 
signee’s warehouse just about 250 feet 
away, It is quite possible that all this 
happened during rain and that the bags 
got further wet, It is also possible that 
the bags were stacked in the godown in 
such a way that damage Occurred on ac- 
count of the pressure of weight of the 
bags, It is also possible that the ware- 
house was not sufficiently well protected 
against rain, The survey conducted 23 
days after the receipt of the goods could 
not disclose the state of the cargo at 
the time of delivery from the ship. The 
burden was upon the consignee to show 
that there was no négligence on their 
part subsequent to the delivery of the 
goods, It was the consignee’s burden to 
show that during the removal of the 
cargo after they were received into the 
lighters or during their storage in the 
warehouse no damage did or could occur. 

16. The claim bills show that. they 
were prepared on the basis of the short- 
age in weight, as shown in the bil] of 


lading. It is admitted by P. W. 2 that the 


bags were not weighed at. the..time. of 
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loading. Although the freight was cal- 
culated on the basis of weight as dec- 
lared by the shipper, the shipowner ex- 
empted himself from the weight so dec- 
lared by the shipper by specific provi- 
sions to that effect, Cl. 4 of the bil] of 
lading says: 


“Weight, contents and value when 
shipped unknown.” In the circumstances 
the shipowner has no liability to ac- 
count for the exact weight as stated in 
the bill of lading. The fact that freight 
was calculated on the basis of the weight 
declared by the shipper does not mean 
that for any other purpose the ship- 
owner had accepted the weight. Even 
assuming that the bags had burst dur- 
ing carriage, the liability of the ship- 
owner was only to account for the goods 
which came out of the bags, The con- 
signee has no case that any part of the 
sweepings had not been bagged and de- 
livered to it, By a specific provision in 
the bill of lading which reads “Ship not 
responsible for mouth getting burst and 
loss of contents,” the shipowner had 
exempted himself from such liability. 
His liability for the contents would arise 
only if what came out of the bags had 
not been accounted for to the consignee 
or if the contents were damaged while 
in his custody and owing to his negli- 
gence, 


17. In the circumstances we are 
satisfied that in respect of the 828 bags 
the plaintiffs have failed to establish that 
the shipowner has incurred any liability 
whatsoever to compensate them for the 
alleged joss. Accordingly we are of the. 
view that the learned Judge wrongly 
held that the shipowner was liable in 
respect of the claim relating to those 
bags, We allow this appeal in respect of 
the 828 bags and dismiss the appeal in 
respect of the 92 bags lost overboard. 
The decree of the lower court is there- 
fore modified and limited to a sum of 
Rs. 4197.83 together with interest there- 
on at 6% per annum from the date of 
suit and the proportionate costs of the 
ist plaintiff in the court below, The par- 
ties will bear their respective costs in 
the present appeal. 


18. The respondents’ counsel (Shri 
Kamath) asks for leave to appeal to the 
Supreme Court, We are not satisfied 
that any substantial question of law of 
general importance which, in our opin- 
ion, requires a- decision by the Supreme 
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Court arises in this case. Leave is refu- 
sed. 
Appeal partly allowed. 
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B. Madhava, Petitioner v. Dr. Lalitha 
5. N. Bhat and others, Respondents. 


O. P. No. 2730 of 1980-G, D/- 5-11-1981. 


Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), S. 13 (6) — Appel- 
late Authority is competent. to remand 
the matter to Accommodation Controller 
for fresh disposal. 


The power of Appellate Authority 
under S. 13 (6) (a) of the Act is very wide 
and no inhibition, whatsoever, is attached 
` to it in order to effectuate the provisions 
of the Act and render justice according 
to law. The District Collector (Appellate 
Authority) is certainly competent to pass 
such orders as he deems fit and necessary 
in the circumstances of the case and re- 
mand the matter to original authority 
(Accommodation Controller) 
cumstances warrant, such a course, though 
S. 13 (6) (b) does not specifically confer 
a power of remand on appellate auth- 
ority. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1980 Ker 80 2 


M/s. Chandrasekharan and Chandra- 
sekhara Menon, for Petitioner; K. P. V. B, 
Ejman and Govt. Pleader, for Respon- 
dents. 


ORDER:— The important question of 
law raised in this writ petition is whe- 
ther the Appellate Authority exercising 
power under S. 13 (6) of the Kerala 
Buildings (Lease & Rent Control) Act, 
1965, Act 2 of 1965, for short ‘the Act’ is 
competent to remand the matter to the 
Accommodation Controller for fresh dis- 
posal after enquiry and in accordance 
with law. The petitioner would contend 
that no such power is conferred on the 
Appellate Authority, namely, the District 
Collector. 


2. Now the facts: The ist respondent- 
Dr. Lalitha S. N. Bhat claims to be the 
lessee of the building situated in the 
western portion of the property compris- 
ed in R. S. No. 105/4A of Kasba village, 
Kasargod Taluk. It would appear that the 
petitioner was originally the tenant in 
respect of the building in the eastern 
portion of that property. The entire pro- 
perty at one time belonged to the 2nd 
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respondent (now deceased), whose legal 
representatives are supplemental respon- 
dents 5 to 8. The petitioner is stated to 
have purchased the eastern portion of 
the property including the residential 
building of which he was a tenant from 
the 2nd respondent (now deceased). In the 
eastern portion there was an out-house 
io which was attached a latrine having 
three rooms. The contention of: the 1st 
respondent appears to be that the middie 
room of the three roomed latrine was- 
allowed for the use of the inmates of the 
house let to her by the 2nd respondent 
(now deceased). After having obtained 
the sale of the eastern portion of the pro- 
perty under the registered sale deed 
dated 9-5-1975, on receipt of a notice 
from the Municipality for the demolition 
of the latrines, which according to the 
Municipality was in a dilapidated condi- 
tion, the petitioner demolished it. The 1st 
respondent moved the 3rd respondent, the 
Accommodation Controller, for getting 
the amenities of making use of the por- 
tions of the latrine restored to her, mak- 
ing the petitioner herein and the 2nd 
respondent (now deceased) herein as par- 
ties to the proceedings. The 3rd respon- 
dent having dismissed the application, 
and the appeal to the 4th respondent, 
the District Collector, having found to be 
unsuccessful, the Ist respondent herein 
moved this Court by O. P. No. 293 of 
1977 which was disposed of by this Court 
by the judgment dated 22-1-1979, a true 
copy of which is Ext. P-1. The matter 
was taken up in appeal by the 2nd re- 
spondent herein (now deceased) in W. A. 
No. 72 of 1979, which was disposed of by 
the Division Bench by the judgment 
dated 4-7-1979 (reported in AIR 1980 
Ker 80), a true copy of which is Ext. P2, 
The operative portion of the judgment 
theta in paragraph 7 reads as fol- 
ows: 


“In the circumstances, we feel that the 
appeal should be allowed and the judg- 
ment of the learned Judge modified. The 
expression of opinion by the learned 
Judge that the appellant is responsible 
for the cutting off or the withholding 
of the amenity will stand discharged. In 
modification of the judgment of the learn- 
ed Judge, while sending back the appeal 
to the appellate authority for fresh con- 
sideration, we would direct the appellate 
authority to take back the appeal pre- 
ferred to it on file and dispose of the 
matter in accordance with law and in the 
light of the observations contained in this 
judgment, and pass appropriate orders 
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thereon, For that purpose, and for rea- 
sons stated, we quash Ext. P2 order......... 

Counsel for the 4th respondent con- 
tended -before us that his client cannot 
be regarded as a “landlord” and could be 
made answerable under S. 13 (4) of the 
Act. This is a contention that may well be 
examined by the appellate authority 
when the appeal is dealt’with by it. We 
shall not be understood as having €x- 
pressed ourselves on the merits of the 
contention.” ; 


Ext. P3 is the order passed by the ath 


respondent, the District Collector, on the 
appeal pursuant to the direction by the 
Division Bench in Ext. P2 judgment; and 
it is that order that is under challenge 
in this writ petition. 

3. The counsel for the petitioner sub- 
mitted that the petitioner had never ad- 
mitted that the 1st respondent herein had 
been enjoying the alleged amenity, for 
the restoration of which she had now 
moved the Accommodation Controller. He 
also submitted that the petitioner was 
not the landlord of the ist respondent. 
His contention, therefore, is that accept- 
ing the view expressed by the 3rd respon- 
dent, Accommodation Controller, earlier, 
the appeal should have been dismissed 
without prolonging the life of litigation 
between the parties by remand. He would 
also contend that what was alleged to be 
amenity enjoyed by the Ist respondent 
was not really an amenity falling within 
the mischief of S. 13 (1) of the Act. Apart 
from these submissions made on the 
merits of the case the counsel would sub- 
mit that the remand was without juris- 
diction, and, therefore, for that reason 
alone Ext. P3 order is bound to be 
quashed. In support of his contention 
that the remand by the 4th respondent 
is without jurisdiction the counsel relied 
on cl. (b) of sub-sec. (6) of S. 13 of the 
Act which reads as follows : 

“(b) The District Collector shall have 

the powers vested in a Civil Court un- 
der the Code of Civil Procedure, 1908 
(5 of 1908) when trying a suit in respect 
of the matters specified in cls. (a) to (k) 
of sub-sec. (1) of S. 23 for the purpose 
of disposing of an appeal under this sub- 
section.” 
He drew my attention to the powers en- 
umerated in cls. (a) to (k) of sub-sec. (1) 
of S. 23 which do not include one for 
remand. 

4, I do not think the contention ad- 
vanced by the counsel for the petitioner 
that for the reason that cl. (b) of sub- 
sec. (6) of S. 18 of the Act does not spe- 
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cifically confer a power to remand the 
matter to the Accommodation Controller, 
the Appellate Authority is without com- 
petence in that regard. In this context it 
would be advantageous to refer to cl. (a) 
of sub-sec. (6) of S. 13 which reads as 


- follows : 


“(a) tenant or landlord aggrieved by 

an order passed by the Accommodation 
Controller under this section máy with- 
in thirty days from the date of receipt 
of such order prefer an appeal in writing 
to the District Collector within whose 
jurisdiction the building in respect of 
which the order appealed against is pass- 
ed is situate and he shall pass such 
orders on the appeal as he may deem 
fit.” (emphasis supplied) 
The power of the Appellate Authority, 
under cl. (a) of sub-sec. (6) of S. 13 of 
the Act is very wide; and no par aaa 
whatsoever. is attached to it in order to 
effectuate the provisions of the Act and 
render justice according to law. The 
District Collector, the Appellate Author- | 
ity, is certainly competent to pass such 
orders as he deems fit and necessary in! 
the circumstances of the case and re- 
mand the matter to the original author- 
ity if the circumstances warrant such a 
course. There might be cases where all 
the facts necessary for a proper and 
complete disposal of the matter are not 
on record. There might be cases where it 
is necessary to adduce evidence in sup- 
port of the respective contentions of the 
parties to do justice between the parties.! 
I do not think that in such cases the 
District Collector is not without power to 
remand the matter to the Accommoda- 
tion Controller for a proper disposal aei 
cording to law and in the light of tha 
directions, if any, that he might give. 

5. The other questions urged by the 
counsel for the petitioner touching the 
merits of the case are matters, which, 
I believe, have not so far been conclud~ 
ed or decided. It is open to the petitioner 
to urge his contentions on merits, not 
concluded by Ext. P2 judgment, before 
the 3rd respondent, Accommodation Con- 
troller, when the matter comes up for 
consideration again as a result of Ext. P3 
order of remand. I do not think that on 
a question of disputed facts the court 
Should render a decision at this stage, 

6. For the foregoing reasons the writ 
petition fails, and is dismissed; however 
in the circumstances of the case without 
any order as to costs. 





Petition dismissed. 
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P. SUBRAMONIAN POTI, Ag. C. J. 
AND GEORGE VADAKKHEL, J. 
Philip Raymond and another, Peti- 
tioners v. Kumara Pillai Demadaran Nair 
and another, Respondents. 


C. R. P. Nos. 2181 and 2185 of 1978, D/~ 
17-9-1981. 

Succession Act (1925), Ss. 213, o14 (1) 
(b) (i) — Assets bequeathed to Trust un- 
der will — Decree in favour of testator 
— Execution of decree by Managing 
Trustee —- Execution cannot be permitted 


without probating will. ILR (1980) 1 Ker 


721, Overruled. 


Where a testator executed a will under 
which assets due to him are bequeathed 
to a Trust and he has also a decree in 
his fayour. On his death, the Managing 
Trustee cannot execute the decree on 
behalf of the Trust without taking out 
the probate of the will. (Para 2) 


It could not be said that the Managing 
Trustee did not seek to establish the 
claim as a legatee or executor as requir- 
ed by S. 213 and that therefore probate 
of the will was not necessary. Since he 
is doing so on behalf of the Trust and is 
depending upon the terms of the will for 
his right as Managing Trustee of the 
Trust to execute the decree, probate of 
the will was called for. AIR 1962 SC 1471, 
Relied oa. ILR (1980) 1 Ker 721, Over- 
ruled. (Paras 2, 3) 


Cases Referred : Chronological Paras 
ILR (1980) 1 Ker 721 . 1, 3 
AIR 1962 SC 1471 : 1962 All LJ 695 3 


P. F. Thomas, for Petitioners, C. K. S. 
Panicker, P. G. P. Panicker, P. N. Poti, 
V. Bhaskara Menon, K. S. Radhakrishnan 
and K. S. Balakrishnan, for Respondents. 


SUBRAMONIAN POTI, Ag. C. J.:— 
The same question arises in both these 
revisions. These were referred by one of 
us to a Division Bench because the dic- 
tum in Antôny v. P. K. Rockey Memorial 
Trust (ILR (1980) 1 Ker 721) was doubt- 
ed. The quéstion for decision is simple. 
The decree holder in both these cases 
died. He had executed a will under 
which assets due to him were claimed 
by a Trust. The Managing Trustee of the 
Trust sought to execute the decree on 
the death of the decree-holder. The ques- 
tion was whether such execution can be 
permitted without taking out a probate 
of the will. In both these cases the 
learned Munsiff held that without such 

; 
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probate, execution cannot be permitted. 
That is challenged in these revisions. 

2. On the death of the decree-holder 
it is the legal representative who could 
execute the decree. If the decree-holder 
dies intestate his heirs at law inherit his 


' assets and they are entitled to continue 


the execution as legal representative of 
the deceased decree-holder. If, on the 
other hand, he dies testate, those who 
obtain the right of the decree under the 
will would be entitled to execute it as 
his representatives. In the case before us, 
it is the Managing Trustee who has 
come up with a claim for execution. The 
Managing Trustee seeks execution ` be- 
cause according to him the Trust is en- 
titled to such execution. It is on its be- 
half he is seeking execution. The trust is 
entitled to such execution only because 
of the terms of the Will. That will has 
hot been probated. S. 213 of the Indian 
Succession Act obliges an executor or 
legatee who seeks to establish his right 
as such executor or legatee to obtain a 
probate of the Will under which the 
right is claimed or letters of administra~ 
tion of the Will or a copy of an authen- 
ticated copy of the Will executed. Sec- 
tion 214 of the Indian Succession Act 
prohibits a court from passing a decree 
against the debtor of a deceased person 
for payment of his debt to a person 
claiming under succession or to proceed 
upon an application of a person claiming 
to be so entitled to execute a decree ex- 
cept on production by the person so 
claiming of a probate or letters of admin- 
istration or such other document as is 
enumerated in cls. (i) to (v) of are (1) 
of S. 214 of the Act. 


3. Reference has been made to the 
Division Bench because of the view of a 
learned Judge of this Court in Antony v: 
P. K. Rockey Memorial Trust (ILR (1980) 
1 Ker 721). It is seen that the Trust with 
which the learned Judge was concerned 
in that case and that into which we are 
concerned in these cases is identical. The 
learned Judge rightly referred to the de- 
cision of the Supreme Court in Hem No- 
lini Judah v. Mrs. Isolyne Saroj Bashini 
Bose (AIR 1962 SC 1471) and noticed that 
S. 213 creates a bar to the establish- 
ment of any right under Will hy an exe- 
cutor or a legatee unless probate or let- 
ters of administration of the Will have 
been obtained. Having said so, the learn- 
ed Judge went on to consider the facts 
before him. Referring to the terms of 
the Will the learned Judge noticed that 
a Trust can be created under a Will. The 
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terms of the Will define. how the Trust 
is to be administered and the business 
managed in future. The petition has been 
filed by the Managing Trustee in terms 
of the Will to proceed with the execu- 
tion. Having noticed these facts the 
learned Judge observed : “No claim is 
sought to be established in the case as a 
legatee or executor.” In the light of that 
observation, the learned Judge took the 
view that no probate was necessary. With 
great respect to the learned Judge, we 
notice that the essential point lost sight 
of was that the Trust was created under 
the terms of the Will. If the Trust ob- 
tained the assets of the deceased under 
the Will even though the terms of the 
Will enabled the Managing Trustee to 
manage, the Managing Trustee may have 
to implead himself so as to take out 
execution. He was doing so on behalf of 
the Trust and could do so only on be- 
half of the Trust. Therefore if he is de- 
pending upon the terms of the Will for 
his right as Managing Trustee of the 
Trust, to execute the decree probate of 
the Will was called for. We therefore 
find no way to agree with the decision 
of the- learned Judge. 


The result is that the view expressed 
by the court below in both these cases 
is correct and calls for no interference. 
The C. R. Ps, are dismished. No costs. 

Petition dismissed. 


AIR 1982 KERALA 137 
P. C. BALAKRISHNA MENON, J. 


Pachi Krishnamma, Appellant v. Ku- 
maran Krishnan, Respondent. 


S. A. No. 989 of 1977, D/- 18-1-1982. 


(A) Hindu Law — Mitakshara — Joint 
family — Family property — Partition 
—— Share of unmarried daughter — Equal 
share sought on ground of custom — 
Custom not proved — Equal share can- 
not be granted. (Para 3) 


(B) Hindu Succession Act (30 of 1956), 
S. 14 (1) — Joint family property — 
Partition — Right of widow to absolute 
ownership — Widow not in possession of 
any property at time of partition — Ab- 
solute ownership cannot be granted un- 
der S. 14 (1). 


The right of a Hindu widow is only to 
be maintained from out of the income of 


the joint family properties. She has 
charge on the property itself. But that 


does not mean she has a right to posses- 
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sion of joint family property nor is she 
a coparecener entitled to claim its pos- 
session along with other members. She 
can have no right to demand partition of 
the joint family properties. Under S. 14 
(1) any property possessed by a female 
Hindu, whether acquired before or after 
the commencement of the Act shall he 
held by her as full owner and not as a 
limited owner. But a widow who had no 
possession of any joint family property 
will not be entitled to claim full owner- 
Ship under S. 14 (1). AIR 1977 SC 1944, 
Distinguished. AIR 1966 Ker 66, Refd. 
AIR 1977 SC 1694, Rel. on. (Paras 4, 4) 
Cases Referred : Chronological Paras 
AIR 1977 SC 1694 6, 7 
AIR 1977 SC 1944 5 
AIR 1966 Ker 66: 1965 Ker LT 141 6, 7 
AIR 1930 All 537: 1930 All LJ 793 6 


AIR 1924 Bom 444 G 
(1905) ILR 32 Cal 234: 9 Cal WN 270 6 
(1882) ILR 8 Cal 17: 9 CLR 415 6 


V. Vyasan Poti and N. Sugathan, for 
Appellant; P. Sukumaran Nair and A. K. 
Chinnan, for Respondent, 


JUDGMENT :— The Ist plaintiff is the 
appellant. The suit is for partition of two 
items of properties and for allotment of 
two out of three shares to the plaintiffs. 
The ist plaintiff is the daughter and the 
defendant is the son of the 2nd plaintiff 
and her deceased husband Kumaran. The 
suit-properties are joint family properties 
obtained by Kumaran as per Ext. Bl 
partition of the year 1097. Kumaran died 
in 1955 prior to the commencement of 
the Hindu Succession Act. The parties to 
the suit are of Pandivannan Community 
governed by the Hindu Mitakshara Law 
modified by custom. The plaintiffs plead- 
ed a custom that an unmarried daughter 
is entitled to a share equal to that of a 
son in the joint family properties. The 
plaintiffs’ claim two out of three shares 
on- the basis that the two plaintiffs and 
the defendant are each entitled to 
1/3 share in the joint family properties. 
The 2nd plaintiff died during the pend- 
ency of the suit. It is not disputed that 
she had executed a deed of gift dated 
31-3-1969 in favour of the Ist plaintiff 
settling all her rights on the suit proper- 
ties on her. The defendant denies the 
custom pleaded and also denies the 
plaintiffs’ right to any share in the suit 
properties, 


_2. Both the courts below have con- 


currently found that the plaintiffs have 


failed to prove the custom under which 
an unmarried daughter is entitled to a 


. share. in the joint family properties. The 
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courts below have also found that the 
2nd plaintiff, the widow of Kumaran is 
not entitled to any share in the joint 
family properties. 


3 On the concurrent findings of fact 
that the plaintiffs have failed to prove 
the custom as per which an unmarried 
daughter is entitled to a share in the 
joint family properties, the ist plaintiff 
is not entitled to any share in her own 
right. 

4, The only other question for consid- 
eration in this Second Appeal is as to 
whether the 2nd plaintiff is entitled to 
a share in the joint family properties. 
The argument of learned counsel for the 
appellant is that the 2nd plaintiff is en- 
titled to a share on partition, and such 
share as she gets on partition is her ab- 
solute property on account of her pre- 
existing right to maintenance enlarged to 
an absolute title to property by virtue of 
sub-sec. (1) of S. 14 of the Hindu Suc- 
cession Act. The right of a Hindu widow 
is only to be maintained from out of the 
income of the joint family properties. 
She will have a charge on the property 
itself, But that does not mean she has a 
right to possession of joint family pro- 
perty nor is she a coparcener entitled 
to claim joint possession along with the 
other members. Under sub-sec. (1) of 
S. 14 of the Hindu Succession Act any 
property possessed by a female Hindu, 
whether acquired before or after the 
commencement of the Act shall be held 
by her as full owner and not as a limit- 
ed owner. The 2nd plaintiff had no pos- 
session of joint family properties which 
would entitle her to claim full ownership 
under sub-sec. (1) of S. 14 of the Act. 

5. Learned counsel for the appellant 
relies ‚on the decision of the Supreme 
Court in Vaddeboyina Tulasamma v, 
Vaddeboyina Sesha Reddi (dead) by 


Pachi Krishnamma 


L. Rs. (AIR 1977 SC 1944), in support of | 


the argument that a widow’s right to 
maintenance is a pre-existing right to 
property maturing to a full estate by 
virtue of the provisions of sub-sec, (1) 
of S. 14 of the Hindu Succession Act. In 
the case before the Supreme Court, the 
widow was in possession of property al- 
lotted to her in lieu of her maintenance 
as per the terms of a compromise enter- 
ed into between the parties at the stage 
of execution of a decree for mainten- 
ance. Even though the compromise pro- 
vided for only a limited interest in the 
property in the possession of the widow, 
the Supreme Court held that sub-sec, (2) 
of S. 14 has no application for the rea- 


v. Kumaran Krishnan 


A.L R. 


son that the possession of property by 
the widow as a limited owner is in re- 
cognition of her pre-existing right to 
maintenance on the date on which the 
Hindu Succession Act came into force 
and it is sub-sec. (1) of S. 14 of the Act 
that would apply conferring an absolute 
estate to the widow in respect of ths 
property in her possession, especially in 
view of the explanation to sub-sec. (1) 
of S. 14. In the present case the 2nd 
plaintiff had no possession of property in 
lieu of maintenance, and the decision in 
AIR 1977 SC 1944 has no application to 
the present case. 


6. Sri Vyasan Poti, the learned coun- 
sel for the appellant submits that the 
2nd plaintiff is entitled to a share equal 
to that of her son on partition of the 
assets of the joint family, and for that. 
reason the appellant is entitled to a half 
share in the suit properties. He relies on 
the decision of this Court in Saraswathi 
Ammal v. Anantha Shenai (1965 Ker LT 
141): (AIR 1966 Ker 66), in support of 
this proposition. In this decision it is 
held that in the ‘Travancore area, 
a widow on partition of the joint family 
properties among her sons is entitled to 
a share equal to that of a son. But this 
decision itself has quoted and followed 
a passage from Mulla’s Hindu Law, 13th 
Edn., para 316, which reads as follows : 


“A mother cannot compel a partition 
so long as the sons remain united. But if 
a partition takes places between the 
sons, she is entitled to a share equal to 
that of a son in the coparcenary pro- 
perty”, 


The Supreme Court in the decision in 
Lakshmi Chand Khajuria v. Smt. Ishroo 
Devi, (AIR 1977 SC 1694) has stated the 
law as to the right of a widow to claim 
a share on partition, in para 14 of its 
judgment thus : 


14. ........the counsel for the appellant - 
submitted that the appellate court was 
in error in determining the interest of 
the testator as one-half share in the two 
items of joint family property. He sub- 
mitted that according to Mithakshara 
Law except in Madras when there is a 
partition between the son and his father, 
mother is entitled to a share equal to 
that of the son. In support of his conten- 
tion the learned counsel referred to 
Mulls Hindu Law, 14th Ed. p. 403, 
paragraph 315, where it is stated that 
while the wife cannot demand a parti- 
tion, but if a partition does take place 
between her husband and his sons, she 
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is entitled to receive: a share equal to 
that of a son and to hold and enjoy that 
share separately even from her husband: 
To the same effect is the passage in 
Mayne’s Hindu Law, llth Ed. p. 534 
paragraph 434, where it is stated ‘‘ac- 
cording to the Mithakshara Law, the 
mother or the grandmother is entitled to 
a share when sons or grandsons divide 
the family estate between themselves, 
but she cannot be recognised as the 
owner of such share until the division is 
actually made, as she has no pre-existing 
right in the estate except a right of 
maintenance’. Reference was also made 
to the decisions reported in Dular Koeri 
v. Dwarkanath Misser, (1905) ILR 32 Cal 
234 where it was held that under the 
Mithakshara law when partition of joint 
family property takes place during the 
father’s lifetime at the instance of the 
son, the mother of the son is entitled to 
a share equal to that of her husband and 
her son, and she is entitled to have the 
share separately allotted, and to enjoy 
that. share when so allotted. In Sumrun 
Thakoor v. Chunder Mun Misser, (1882) 
ILR 8 Cal 17 it was held that under the 
Mithakshara Law where a partition takes 
place between a father and a son, the 
wife of the father is entitled to a share, 
In Hosbanna Devanna Naik v. Devanna 
Sannappa, ILR 48 Bom 468: (AIR 1924 
Bom 444) it was held that a step-mother 
is entitled to a share on partition be- 
tween the father and his sons. In Partap 
Singh v. Dalip Singh, ILR 52 All 596: 
(ATR 1930 All 537) in a partition he- 
tween a Hindu father and his son it was 
held that the wife of the father has a 
right to a share equal to that of the 
father or the sons. In Madras though 
Mithakshara Law ‘is applicable it has 
been held that on a partition between 
the sons and the father, the mother is 


not entitled to any share, (Mulla’s Hindu, 
Law, 14th Ed. p. 403 — “Madras State —" 


in Southern India the practice of allot- 
ting shares upon partition to females has 
long since become obsolete.”), So far as 
Jammu & Kashmir is concerned there is 
no decision regarding the interest of a 
male Hindu in coparcenary property.” 
From these decisions it is clear that the 
2nd plaintiff can have no right to demand 
a partition of the joint family proper- 
ties. She had no pre-existing right except 
as regards the right to be maintained out 
of the income from the joint family pro- 
perties. 


7. According to the learned counsel 
for the respondents, the decision in 1965 


A, Y. Aype v. State 


‘Act (25 of 1952)) — 
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Ker LT 141: (AIR 1966 Ker 66) cannot 
be accepted as laying down the correct 
law in view of the decision of the 
Supreme Court in AIR 1977 SC 1694. As 
the 2nd plaintiff has no right to demand 
a partition the question as to whether in 
the Travancore area a widow is entitled 
to claim a share on partition of the joint 
family properties among the co-parceners 
does not arise for consideration in this 
Second Appéal. It is therefore unneces- 
sary for me to consider the question 
whether the decision in 1965 Ker LT 141: 
(AIR 1966 Ker 66) requires reconsidera- 
tion in view of the decision of the 
Supreme Court referred to above. 

8. The learned counsel for the appel- 
lants submits that the 2nd plaintiff in 
any event is entitled to claim past main- 
tenance until the date of her death and 
the ist plaintiff is also entitled to claim 
maintenance until the date of her mar- 
riage as well as the expenses for her 
marriage, It is admitted that the ist 
plaintiff got married in the year 1955. No ` 
claim is made in the plaint for arrears 
of maintenance or for expenses of mar- 
riage. In her deposition, the Ist plaintiff 
has admitted that the expenses for her 
marriage were met by the defendant. 
Under these circumstances I do not find 
that the appellant is entitled to any re- 
lief in this Second Appeal. The Second 
Appeal fails and is dismissed. There will 
be no order as to costs. 

Appeal dismissed. 
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T. KOCHU THOMMEN, J. 

A. Y. Aype, Petitioner v. State of 
Kerala and another, Respondents. 


O. P. No. 3034 of 1979-J, D/- 25-11- 
1981. 

(A) Registration Act (16 of 1908), Sec- 
tion 69 (1) (bb) (as added by Registra- 
tion (Travancore-Cochin) Amendment 
Provision meant to 
supplement and aid the functions of 
authority —- Provision could not he held 
repugnant to original section. (Constitu- 
tion of India, Art, 254), 


Clause (bb) of sub-sec. (1) was intro- 
duced by S. 2 of the Registration 
(Travancore-Cochin) Amendment Act 
(XXV of 1952). It is by virtue of the 
power conferred upon the Inspector- 
General by this provision that the rules 
were made by him. If cl. (bb) of sub- 
sec. (1) has been validly inserted in Sec- 
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` be sustainable. 
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tion 69, the vires of the Rules in ques- 
tion cannot be in doubt. Further, the 
new provision added by State Legisla- 
ture is meant to supplement and aid the 
function of the Inspector-General as en- 
visaged under the Central Act. 


There is, therefore, no inconsistency 
between S. 69 as it stood prior to State 
amendment and as it stands thereafter. 
In the circumstances, the contention that 
cl. (bb) is repugnant to S. 69 would not 
(Para 4) 

(B) Kerala Document Writers’ Licence 
Rules (1960), R. 5 — Requirement of 
licence — Not, discriminatory. (Constitu- 
tion of India, Art. 14). 

Document Writers are a class of peo~« 
ple who practise the profession of docu- 
ment writing. They are expected to ac- 
quire the necessary qualifications and 
skill in order that they may discharge 
their duties and functions satisfactorily 
and consistently with the public interest. 
. Every profession, be it law, medicine or 
any other, needs to impose restrictions 
as regards the qualifications of persons 
allowed to practise. This is necessary in 
the public interest. It is in the public 
interest that those who profess to writé 
documents for others are required to ac- 
quire the necessary qualifications. To say 
that the imposition of restrictions on the 
basis of qualification in respect of per- 
sons who profess to practise a profession 
is discriminatory is to ignore the very 
nature of their functions. (Para 5) 

Mathew Zachariah, for Petitioner; 
Govt. Pleader, for Respondents. 


ORDER :— The petitioner retired from 
Govenment service as a Sub-Registrar, 
After he retired he made an application 
(Ext. PÍ) in Form A under R. 8 of the 
Kerala Document Writers’ Licence Rules, 
1960, (the “Rules”). His application was 
rejected by Ext. P3 for the reason that 
he was not qualified to be considered for 
registration in view of the deletion of 
R. 5 (A) (1). This Rule as it stood origi- 
nally provided : 

“5. Licenses to whom granted. -— Sub- 
ject to the provisions of these rules 

(A) a Document writers’ License may 
be granted to: 

(1) Any retired officer of the Judicial, 
Registration or Law Departments of the 
Kerala State. ; 

(2) Any person who has passed the 
Document Writers Licensing Test. 

(3) Any person who on 1-4-1951 was 
in possession of a Document Writers’ 
License granted to. him under the 
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Travancore Document Writers’ License 
Rules, 1121. 

(4) Any person who is in possession of 
a Document Writers’ License granted to 
him under the Travancore-Cochin Docu- 
ment Writers’ License Rules, 1955. 

(5) Any-other person who proves to 
the satisfaction of the Licensing Author- 
ity that he has been in continuous prac- 
tice as a Document Writer in Travancore- 
Cochin or as a Scribe in the Travancore 
area for a period of not less than 5 years 
immediately preceding 1-1-1955 or as a 
Document Writer in the Malabar area for 
a period of not less than 5 years imme- 
diately preceding the date of commence- 
ment of these Rules, 

(B) A Secribe’s License may be granted 
to any person who has passed the 
Scribes’ Test or was on 1-4-1951 in pos- 
Session of a Scribe’s License granted to 
him under the Travancore Document 
Writers’ License Rules, 1121, or who is 
in possession of a Scribe’s License grant- 
ed to him under the T-C Document Wri- 
ters’ Licence Rules, 1955 : ; 


Provided that Government may, on the 
recommendation of the Licensing Auth- 
ority in appropriate cases, exempt any 
person or class of persons from the pro- 
visions of this Rule”. 

It is sub-rule (1) that has been deleted 
by notification M3-37725/78 dated 15-1- 
1979 published in Kerala Gazette No. 15 


‘dated 10-4-1979. The petitioner is admit- 


tedly not qualified under any other pro- 
vision of R. 5. He claims to be aggrieved 
by the Rule as it now stands. 


2, The petitioner contends that the 
Rules relating to Document Writers’ 
Licence are ultra vires the Act. Accord- 
ing to him, none of the Rules relating to 
licensing of Document Writers is valid. 
These Rules, he says, are inconsistent 
with the Registration Act, 1908 (the 


‘Act’), which is a Central enactment. He 
3 


further contends that the Rules are dis- 
criminatory insofar as they provide that 
only persons having licences can practice 
the profession of document writers even 
if others are equally or better experienc- 
ed in the field. The Rules were made un- 
der S. 69 (1) (bb). This provision is chal- 
lenged for the reason that it was intro- 
duced by an amendment of the Travan- 
core-Cochin legislature which is alleged 
to be inconsistent with the Central en- 
actment, 

3. Registration is a matter included in 
List ITT of the VII Schedule to the Con- 
stitution. The Registration Act, 1908; 
for Rules being made by the 
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Inspector-General subject to the appro- 
val of the State Government. Section 69 
reads as follows: 


“69. Power of Inspector-General to su- 
perintend registration offices and make 
rules. (1) The Inspector-General shall 
exercise a general superintendence over 


all the registration offices in the terri- 


tories under the State Government and 


shall have power from time to time to 
make rules consistent with this act— 

(bb) providing for the grant of licences 
to document writers, the revocation of 
such licences, the terms and conditions 
subject to which, and the authority by 
whom such licences shall be granted and 
generally for all purposes connected with 
the writing of documents to be presented 
for registration 

(2) The rules so made shall be submit- 
ted to the State Government for appro- 
val, and after they have been approved, 
they shall be published in the official 
Gazette, and on publication shall have 
effect as if enacted in this Act”. 
(emphasis supplied) 
Clause (bb) of sub-sec. (1) was introduc- 
ed by S. 2 of the Registration (Travan- 
core-Cochin) Amendment Act (XXV of 
1952). It is by virtue of the power con- 
ferred upon the Inspector-General by 
this provision that the rules were made 
by him. If cl. (bb) of sub-sec. (1) has 
been validly inserted in S. 69, the vires 
of the Rules in question cannot be in 
doubt. Its invalidity can then arise only 
-if it is discriminatory as contended by 
the petitioner. 


4. The reason for challenging the 
validity of the amendment introducing 
cl. (bb) to sub-sec. (1) of S. 69 is that it 
is inconsistent with the Central Act. It 
is stated that the Central Act does not 
postulate any restriction on the privilege 
of citizens to practice the profession of 
Document Writers. According’ to the 
petitioner the provision for grant of li- 
cence introduced under cl. (bb) by the 
State legislature is therefore repugnant 
to the Central enactment. I do not agree. 
I do not see the requirement of licence 
as in any manner inconsistent with the 
provisions of the Central Act. Fhe Cent~ 


ral Act regulates registration of docu- 


ments. The Inspector-General is a person 
authorised -under the Act to exercise 
general superintendence over all the reg- 
istration offices in the territories under, 


the concerned State Government, In. re- 


A. Y. Aype v. State 


` the 


-amendment which was duly made, 


Ker. 14i 


lation to that power of superintendence 
he is authorised to make rules. Although 
the Section as it originally stood did not 
provide for the grant of licence the new 
provision relating to the grant of licence 
is a matter in respect of the general su- 
peérintendence which the Inspector-Gen-~ 
eral is authorised to exercise, 


There is not only no inconsistency be- 
tween the provisions originally enacted 
by the Central legislature and the new 
provision added to the Section by the 
State legislature, but the new provision 
is meant to supplement and aid the func- 
tion of the Inspector-General as envisag- 
ed under the Central Act. I see no in- 
consistency between Sec. 69 as it stood 
then and as it stands now. In the cir- 
cumstances, the contention that cl. (bb) is 
repugnant to S. 69 is ungustainable. 


5. The challenge against the validity 
of the Rules made by the Inspector- 
General by virtue of the powers vested 
in him under cl. (bb) of sub-see. (1) of 
S. 69 can be sustained only if the peti- 
tioner’s contention regarding discrimina- 
tion is valid. Document Writers are a 
class of people who practise the profes- 
sion of document writing. They are ex- 
pected to acquire the necessary qualifica- 
tions and skill in order that they may 
discharge their duties and functions 
satisfactorily and consistently with the 
public interest. Every profession, be it 
law, medicine or any other, needs to im- 
pose restrictions as regards the qualifica- 
tions of persons allowed to practise, This 
is necessary in the public interest. It is 
in the public interest that those who pro- 
fess to write documents for others are re-| 
quired to acquire the necessary qualifica- 
tions. To say that the imposition of re- 
strictions on the basis of qualification in 
respect of persons who profess to prac- 
tise a profession is discriminatory is to 
ignore the very nature of their functions. 
I do not see any substance in the con-| 
tention that to impose qualifications as aj 
condition precedent to a person being al- 
lowed to practise a profession is discri- 
minatory, 


For the same reason, to contend that 
the requirement of a licence is discrimi- 
natory is also without substance. It was 
therefore in the public interest and con- 
sistently with the power vested under the 
Act that the Rules were made by the 
Inspector-General with the approval of 
State Government. Clause (1) of 
R. 5 (A). having been deleted by an 
the . 
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petitioner cannot be heard to contend 
that he is in any manner aggrieved by 
the refusal of his application for that 
reason. If the petitioner has a case that 
he is qualified under the remaining pro- 
visions of the Rule it is open to him to 
make a fresh application stating the 
necessary facts. With this observation, 
the O. P. is dismissed. I make no order 
as to costs. 

Petition dismissed. 
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K BHASKARAN, J. 


Poulose and another, Petitioners v. 
R.T.A., Trichur and others, Respondents. 


O. P. Nos. 5320 of 1981-ND and 5790 of 
1981-C, D/- 20-11-1981. 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 47 (3) — Grant of each temporary 
permit need not be preceded by a fresh 
notification under S. 47 (3). 


The purpose of S. 47 (3) Motor Vehi- 
cles Act being to have a general assess- 
ment of the traffic potential in the area 
for the purpose of granting permits, the 
grant of a temporary permit could not be 
challenged on the ground that it was not 
preceded by a fresh notification under 
that provision enlarging the number of 
permits to be granted. W. A. Nos. 152 and 
171 of 1963 (DB) (Ker), Followed. 

(Para 3) 

(8) Motor Vehicles Act (4 of 1939), S. 62 
=- Existence of temporary need — State- 
ment in the notification was not conclu- 
sive of the fact — Persons interested 
could contest the position, 


Though temporary permits could not 
be issued where the need of the travel- 
ling public was of a permanent nature 


it was primarily for the R.T.A. to decide. 


whether in the case there was temporary 
need justifying the issue of a temporary 
permit. The notification averring the. ex- 
istence of such need and proposal of issue 
temporary permits was not conclusive of 
the matter and persons interested in op- 
posing the grant could contest the posi- 
tion. 1969 Ker LT 699, Foll. 
(Paras 4 & 9) 
(C) Motor Vehicles Act (4 of 1939), S. 62 
~~ Notification inviting applications for 
grant of temporary permits — Persons in- 
terested in opposing the grant could not 
at that stage challenge it under Art. 226, 
Constitution. (Constitution of India, 
Art, 226). 
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, Since the notification inviting applica- 
tions for grant of temporary permits by 
itself did not affect the rights of those 
interested in opposing the grant and it 
did not prevent them either from filing 
their objections to the proposal or from 
applying for the grant to them of such 
permits, they could not at that stage 
challenge the notification under Art. 226, 
Constitution, (Para 5) 


(D) Constitution of India, Art. 226 — 
Motor Vehicles Act (4 of 1939), Ss. 62 and 
57 — Proposal to grant temporary per- 
mit — Need for such grant found to exist 
—- High Court cannot interfere. 

Considering that the object of S. 62 of 
the Act was to meet case of urgent na- 
ture which could not be made to go 
through the elaborate procedure prescrib- 
ed by S. 57 and that the convenience of 
the travelling public should be the para- 
mount consideration the’ High Court 
should be slow to interfere with the 
R.T.A.’s proposal to issue temporary per- 
mits based on an objective finding that 
the need for it existed and there was no 
jurisdictional error committed in the 
process. (Para 6) 
Cases Referred: Chronological Paras 


1969 Ker LT 699 4 
(1963) W. A. Nos. 152 and 171 of 1963 
(Ker) 3 


V. Sivaraman Nair and M. Krishna- 
kumar, for Petitioners; Govt. Pleader and 
A. Inees, for Respondents. 


ORDER :— Though these two writ peti- 
tions are seen to have been filed by dif- 
ferent persons inasmuch as the notifica- 
tion dated 30-9-1981 inviting applications 
for the grant of temporary permit on the 


route Trichur-Peechi issued by the Tst 
respondent, R. T. A, Trichur (marked 
as Ext. P-1 under challenge in O. P. 


No. 5320 of 1981, is under challenge in 
O. P. No. 5790 of 1981 also, they were 
heard together and are being disposed of 
by this common judgment. In O. P. No. 
5790 of 1981 not only the notification 
dated 30-9-1981 issued by the ist respon- 
dent R. T. A., marked as Ext. P-2 (mark- 
ed as Ext. P-1 in O. P. No. 5320 of 1981), 
but also Ext. P-3 notification dated 27-10- 
1981 issued by the lst respondent invit- 
ing applications for the grant of temporary 
permits on the route Ayyanthole-Peechi 
and Ext. P-4 order of the 2nd respon- 
dent, the Secretary, R. T. A., Trichur, 
granting a temporary permit to each of 
respondents 3 and 4 for operating service 
on the route Peechi-Ayyanthole for 20 
days are under challenge, 
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2 The reference to exhibits in this 
judgment is as marked in O. P. No. 5790 
of 1981 the decision in which would dis- 
pose of O. P. No. 5320 of 1981 also. The 
validity of Exts. P-2 and P-3 notifications 
is questioned mainly on two’ grounds: 
(1) it was without observing the formali- 
ties required under Section 47 (3) of the 
Motor Vehicles Act, 1939, (the Act}, that 
the notifications had been issued, and (2) 
it was without hearing interested persons 
like the petitioners who were likely to be 
affected by the grant of the permit that 
the question of the existence of tempo- 
rary need had been decided by the 1st re- 
spondent R.T.A. Besides those two com- 
mon grounds a further ground raised to 
attack Ext. P-3 is that it had been issued 
to circumvent the effect of the order pass- 
ed by this Court staying the operation 
of Ext. P-2 notification. Ext. P-4 order is 
attacked on the ground that the order for 
the issue of pérmits was arbitrary and 
was made only to circumvent the order 
of stay passed by this Court in O. P. No. 
5320 of 1981. 


3. Section 47 (3) of the Act reads as 
follows:— 

“A Regional Transport Authority may, 
having regard to the matters mentioned 
in sub-section (1), limit the number of 
stage carriages generally or of any speci- 
fied type for which stage carriage permit 
may be granted in the region or in any 
specified area or on any specified route 
within the region.” 

The submission made by the counsel for 
the petitioners is that after the Ist respon- 
dent issued Ext. P-5 notification dated 
22-2~1960 (produced along with the reply 
affidavit in O. P. No. 5790 of 1981) there 
had not been any notification enlarging 
the number of vehicles for the issue of 
permits, and therefore, Exts. P-2 and P-3 
notifications could not have been issued 
and Ext. P-4 order passed validly. I find 
it difficult to agree with this contention. 
It is not as though a fresh notification 
under Section 47 (3) is to precede the 
grant of each and every temporary or 
permanent permit. The purpose of Sec- 
tion 47 (3) is to have a general assessment 
of the traffic potential in the area for the 
purpose of granting permits, and the 
grant of the permit could not be challeng- 
ed as one vitiated by jurisdictional error 
on the ground that the grant of permit 
was not preceded by a fresh notification 
under Section 47 (3) of the Act. I find 
support for this view expressed by me in 
the two judgments of a Division Bench 
of this Court which consisted of M. S. 


Poulose v, R. T. A., Trichur 
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Menon, C. J., and M. Madhavan Nair, J., 
in W. A. Nos. 152 and 171 of 1963 where- 
in, dealing with almost a similar notifica- 
tion, the Division Bench held as follows:— 


"A plain reading of the notification, 
Ext. P-2, shows that it is not an absolute 
fixation of the number of permits in the 
region, nor retrospective in effect; and the 
conduct of the R.T.A. makes clear that it 
was not meant to be final or  retros- 
pective.” 


I, therefore, reject the contention of the 
petitioners that Exts. P-2 and P-3 notifi- 
cations and the grant of permits as per 
Ext. P-4 order are vitiated by the non- 
compliance with the provisions under 
Section 47 (3) of the Act. 


4. It is well settled beyond doubt that 
no temporary permit would be issued 
where the need of the travelling public 
is of a permanent nature. However, the 
question whether in the given case tem- 
porary need justifying the issue of a 
temporary permit existed or not is essen- 
tially one of fact to be assessed and de- 
cided by the primary authority competent 
to grant permits, namely, the 1st respon- 
dent in these writ petitions. The com- 
plaint of the petitioners is that in these 
notifications the 1st respondent had taken 
a decision to invite applications for the 
grant of temporary permits without giv- 
ing an opportunity for making represen- 
tations or for being heard. This, accord- 
ing to the petitioners, has prejudicially 
affected persons having interest in the 
matter and who are likely to be affected 
by the grant of the permits. Here also I 
find no merit in the contention raised by 
the petitioners. No doubt, in inviting ap- 
plications the R.T.A. had said that it was 
decided to grant temporary permits, Thai, 
however, does not conclude the question 
in regard to the existence or otherwise 
of the temporary need. Whatever state- 
ment contained in Exts. P-2 and P-3 in- 
viting applications could only be of a 
tentative conclusion or a prima facie con- 
clusion which provided sufficient justif- 
cation for inviting applications for. per- 
mits. By no stretch of imagination could 
it be said that the fact that the R.T.A. 
had chosen to invite applications for the 
grant of temporary permits would pre- 
vent persons who are likely to be affected 
by the grant of permits from contesting| 
the issue. It is well settled that before a 
Stage carriage permit is issued, even in 
the case of temporary permit, not to 
speak of permanent permit, the persons 
who are interested in opposing the 
grant must have the opportunity to satisfy 
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pe ‘authority that there did not exist a 
need for the grant of the permit. If auth- 
ority for this proposition is wanted, the 
ruling given by the Division Bench of 
this Court consisting of M. S. Menon, 
C. J. and Govindan Nair, J. in V. O. 
Varkey v. Regional Transport Authority, 
Trichur, (1969 Ker LT 699) would suffice. 


5. Strictly speaking, the petitioners 
ought not to have filed these writ peti- 
tions to attack Exts. P-2 and P-3 inas- 
much as none of their rights had been 
affected or threatened to be affected. 
They were notifications inviting applica- 
tions for grant of temporary permits 
under Section 62 of the Act. The peti- 
tioners were not prevented either from 
applying for the permits or opposing the 
grant of the permits. If the petitioners’ 
case is that no temporary need warrant- 
ing the grant of the permits existed, it is 
quite open to them to raise that point by 
filing objections and substantiating them 
at the time of hearing. The petitioners 
have no case that a permit has been 
granted in pursuance of Exts. P-2 and 
P-3 without notice to them or without 
giving an opportunity to them for being 
heard. 

6. Too much of insistence on the tech- 
nicalities, stressing the letter of law, 
forgetting the spirit of it, would virtually 
defeat the very object of Section 62 of 
the Act which is a special provision en- 
acted to meet cases of urgent nature 
without the sanctioning authorities get- 
ting themselves caught up in the cobweb 


of the detailed procedure prescribed in. 


Section 57 of the Act. The convenience of 
the travelling public should be the para- 
mount consideration; and where the tem- 
porary need is found to exist by the 
R.T.A. on an objective consideration of 
the material placed before it, this Court 
\should not, broadly speaking, interfere 
with the grant of the permit except for 
compelling reasons or for jurisdictional 
error. From this point of view also I do 
not think that a case for interference with 
Exts. P-2 and P-3, which are steps ini- 
tiated for the grant of temporary permit 
on the basis of the prima facie conclusion 
of the R.T.A. has been made out, 


7. The counsel for the petitioners sub- 
mitted that the attempt of the R.T.A. in 
issuing Exts. P-2 and P-3 notifications 
was to get over the decision given by this 
Court in the judgment dated 20-10-1981 
in O: P. No. 4514 of 1981-D, the appeal 
against -which (W. A.. No. 494 -of 1981) 


Poulose v. R.T. A., Trichur 


A. I. R. 


was dismissed by the Division Bench at 
the stage of admission on 30-10-1981. 
Though it is not necessary for me to pro- 
nounce anything on the merits of the 
case in the nature of the direction I pro- 
pose to give in this judgment, I cannot 
help observing that it related tọ the 
route Trichur-Kottapuram, whereas the 
present notifications are with respect to 
the routes Trichur-Peechi and Ayyan- 
thole-Peechi; moreover, the grant of the 
permit was interfered with by this Court 
on the ground that in that case the R.T.A. 
had not come to a conclusion on the 
necessity for the issue of a temporary 
permit, so much so that, the question 
whether there existed actually temporary 
need for the grant of a temporary per- 
mit on that route itself remains without 
being answered finally and conclusively, 
I find no merit in the contentions that 
Exts. P-2 and P-3 notifications have been 
issued to circumvent the ‘decision of this 
Court in O. P. No. 4514 of 1981-D. 


8. At the time of hearing the counsel 
for respondents 3 and 4 in O. P. No. 5790 
of 1981 submitted that they had no in- 
tention to put their vehicles on road pur- 
suant to Ext. P-4 for the reason that the 
life of the permit was to expire on 22-11- 
1981. This statement is recorded; and 
that relieves me of the need for a pro~ 
nouncement on the validity of Ext. P-4. 


9. For the foregoing reasons I would 
dispose of the writ petitions directing 
the ist respondent to consider and decide 
the merits of the application for the grant 
of temporary permit received in pursu- 
ance of the invitation in Exts. P-2 and 
P-3 notifications, following the procedure 
prescribed in Section 62 and other rel- 
evant provisions of the Act, and in the 
light of the observations contain- 
ed in this judgment, giving op- 
portunity to persons including the 
petitioners herein, who are interested 
in the matter and likely to be affected by 
the grant of permits, to state their case 
and for being heard. There’will be no 
order as to costs. 

A carbon copy of this judgment may 
be granted to the Government Pleader 
free of charge and to the counsel for the 
petitioners and also to the counsel for 
respondents 3 and 4 in O. P. No. 5790 of 
1981 on usual terms if applied for in that 
behalf, 

Orders accordingly. 
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T. CHANDRASEKHARA MENON, J. 


M/s. Ismail Match Works, Feroke and 


another, Petitioners v. The Divisional 
Forest Officer, Palghat Division and an- 
other, Respondents, 

O. P. No. 5282 of 1981-A, Dj- 17-11- 
1981. 

Kerala Forest Produce (Fixation of 
Selling Price) Act (29 of 1978), S. 3 (2) — 
Fixation of higher price by notification 
superseding earlier notification -— Not 
prohibited by the Act. 


It is clear from the provisions of the 
Act that the Act is only for the purpose 
of preventing the authorised officers of 
the Government from selling forest pro- 
duce at a price which is below the price 
notified under sub-sec, (2) of S. 3. This 
does not prevent the Government or its 
authorised officers from fixing a higher 
price and realising the same, (Para 5) 

In the instant case, the Government 
had issued a notification on 1-12-1980 fix- 
ing the price of timber when the contract 
was entered. However, this notification 
was superseded by another notification 
dated 29-5-1981 increasing price of tim- 
ber. 


Held, the later notification was not pro~ 
hibited by the provisions of the Act and 
could not be quashed. (Para 2) 


C. R. Natarajan and M. K. Ananda- 
krishnan, for Petitioners; Govt. Pleader, 
for Respondents, 


ORDER:— The petitioners have enter- 
ed into contracts with the Government 
through the Divisional Forest Officer, 
Palghat, agreeing to fell and collect the 
timber allotted to them for 1980-81 and 
to purchase them at the rates fixed in 
the agreement, Regarding the agreement 
what was said in the agreement was:— 


“For supplies the value of soft wood 
will be realised at the rates specified in 
G.O.Ms. No, 462/80/AD dated 1-12-1980 
for the species covered by the G.O, (sub< 
fect to revision of Government) the revis- 
ed rate proposed to Government in 
C.C.F.’s letter No. SP3-53934/78 dt. 21-10- 
78 and 5-1-79 or revised rate ordered by 
Govt. during the currency of the quota 
period, as specified in Appendix I...... isa 
. 42. The purchaser is liable to pay higher 
rates for the timber supplied against: the 
quota if so ordered by Govt. consequent 
to the revision of rates. in accordance 
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with the Kerala Forest Produce (Fixation 
of Selling Price) Act, 1978, revision of 
quota rates ete, 

43. The price for soft wood species 
covered by Kerala Forest Produce (Fixa~ 
tion of Selling Price) Act, 1978 shall be 
payable by the allottees at the rates fix- 
ed in G.O.Ms. No. 462/80/AD dt. 1-12-80 
and that the same shall be liable to revi- 
Sion when Government so ordered.” 


2. The petitioners point out that from 
ist June, 1981, the rates effective from 
that date have been revised and the ear- 
lier notification superseded by a fresh 
notification G.O.Ms. No. 169/81/Forest 
dated 29-5-1981 (marked as Ext. P2). This 
notification has been published under the 
Kerala Forest Produce (Fixation of Sell- 
ing Price) Act, 1978, the Act for short, 
which according to the petitioners was 
enacted to ensure that forest produce is 
sold at reasonable rates and to provide 
for the fixation of the selling price of 
certain important forest produce. S. 3 
of the Act states that the Government 
shall, before the end of each financial 
year, by notification published in the 
Gazette, fix the selling price of every 
forest produce for the following financial 
year. It also provides that the Govern- 
ment may, if they decide that it is neces- 
sary so to do, refix the selling price of 
any forest produce during the course of 
a financial year. 


The selling price under the Act is fixed 
after following the procedure prescribed 
therein and consulting and considering 
the recommendations of an expert com- 
mittee, At the time when the petitioners 
executed the agreements the notification 
issued under the Act in force was G.O. 
(MS) No, 462/80/AD dated 1-12-1980. For 
the year 1981-82 the rates effective from! 
ist June 1981 however has been revised 
and the earlier Government notification| 
superseded by a fresh notification of 29-5-| 
1981. This fresh notification Ext. Pai 
would show that the price for standing’ 
fimber at site for Vellapine, Punna. and: 
Pali covered by the agreement is Rs. 290,! 
Rs. 280 and Rs. 290 respectively per| 
cubic metre while the corresponding’ 
figure under the superseded notification, 
was Rs, 484, Rs, 359 and Rs, 484. DER 
tively, 


3. The petitioners” contention is that 
in view of. the Act, they are liable to pay 
only as per the rates fixed in Ext. P2} in 
respect of the forest produce mentioned 
therein and covered by the agreement 


Pete se oe 
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executed by them. According to them, 
the agreement provides for the price for 
soft wood species covered by the Act shall 
be payable by the allottees at the rates 
fixed in the notification of 1-12-1980 and 
that the same shall be liable to revision 
when Government so ordered. Petitioners’ 
case is both under the Act and under the 
agreement they are liable to pay only at 
the rates fixed under Ext, P2. 

4, I think the petitioners have mis« 
understood the scope and ambit of the 
provisions of the Act. The Act is one to 
provide for the fixation of the selling 
price of certain important forest produce, 
for the prohibition of the sale of such 
forest produce at less than the price so 
fixed and for matters incidental or ancil- 
lary thereto. It will be useful to quote 
the preamble here. 

“Preamble.— Whereas it is necessary 
to safeguard the forest wealth of the 
State to the maximum extent possible; 

And whereas the proper regeneration 
and maintenance of the forests in the 
States is not possible unless the forest 
produce is sold at reasonable rates and 
the proceeds thereof are utilised for such 
purposes; 

And whereas the very existence of the 
forest depends on the proper regenera- 
tion and maintenance thereof: 


And whereas forest produce particular- 
ly timber including bamboo and soft 
wood like eucalyptus is being sold at un- 
reasonably low rates; 


And whereas it is necessary for the 
conservation of the forests to provide for 
the fixation of the selling price of certain 
important forest produce, for the prohi- 
bition of the sale of such produce at less 
the price so fixed and for matters inci~ 
dental or ancillary thereto.” 


Under Section 3, the Government shall, 
before the end of each financial year, by 
notification published in the Gazette, fix 
the selling price of every forest produce 
for the following financial year. Before 
fixing the selling price of any forest pro~- 
duce, the Government has to consult the 
committee and consider its recommenda- 
tions. This committee has been defined 
in the Act as the expert committee con- 
stituted under S. 4 of the Act. Notwith- 
Standing anything contained in the other 
provisions of S. 3, Government may, if 
they decide that it is necessary to do so, 
refix the selling price of any forest pro- 
duce during the course of a financial year: 
Provided that before refixing the selling 
price as such, Government shall consult 


R. P. Ahammadkutty Haji v. V. Ahammadkutty Haji 


A.L R. 


the committee and consider its recom- 


mendations. 


The committee which is constitute 

per S. 4 (1) of the Act shall, in ae 
its recommendations, have regard ta 
(a) the market price of the forest pro- 
duce; (b) the cost of regenerating and 
maintaining the forest produce in cases 
where regeneration is necessary after 
selling the forest produce; and (c) such 
other matters as may be prescribed. S. 5 
of the Act says that after the date of the 
publication of the notification under sub- 
section (2) of S. 3, no forest produce shall 
be sold by the Government or any forest 
officer at a price which is less than the 
selling price of that forest produce. The 
sale of any forest produce in contraven- 
tion of sub-sec. (1) shall: be null and void 
and shall not be enforceable in a Court 
of law. Sec. 7 of the Act says that ten 
per cent of the amount obtained by the 
sale of forest produce after the com- 
mencement of this Act shall, subject to 
such rules as may be made under this 
Act, be set apart for being utilised for 
the development -of forest. 


5. It is clear from the above provi- 
sions that this Act is only for the purpose 
of ‘preventing the authorised officers of 
the Government from selling forest pro- 
duce at a price which is below the price 
notified under sub-sec. (2) of Sec. 3. This 
does not prevent the Government or its 
authorised officers from fixing a higher 
price and realising the same. 


In this view, I dismiss this O. P., I 
make no order as to costs. 


Petition dismissed, 
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P. C. BALAKRISHNA. MENON, J. 
R. P. Ahammadkutty Haji, Petitioner 
v. Vattakandy Ahammadkutty Haji and 
another, Respondents. 


C. R. P. No. 986 of 1930-E, D/- 13-11< 
1981. 


Civil P. C. (5 of 1908), S. 96 — Appeal 
against dispute arising out of consent de- 
cree — Maintainability. 


Where the disputes between parties 
were settled in terms of compromise and 
the compromise decree itself envisaged 
that all further disputes to be decided by 
court cursus curiae and ihe subsequent 
dispute was only with respect to enforce- 
ment of compromise decree passed in the 
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1982 
suit the matter could not be construed 
as extra cursus curiae. Consequently, 


appeal against the order passed by court 
in that matter would be maintainable. 

(Paras 2, 3) 
Cases Referred: Chronological Paras 


AIR 1961 Andh Pra 71 (FB) 
AIR 1957 Andh Pra 700 
(1957) 1 Andh WR 1i 

AIR 1957 Mad 95 

AIR 1934 Mad 397 

1896 AC 136 (HL) o 3 
41874) LR 5 PC 516: 30 LT 729: 22 WR 

900 (PC), Pisani v. Attorney General 

_of Gibralter 3 

T. R. Govinda Wariyer, 
Davis, H. Sivaraman and K. Usha, 
Petitioner; V. R. Venkitakrishnan, 
Respondents. 

ORDER: The dispute in regard to 
the right of management of a Mosque 
once settled between the parties has 
escalated to this Court on the question of 
interpretation of the settlement itself. The 
Poonoor Madathumpoyli Mosque was be- 
ing managed by a Committee consisting 
of 10 members. The Committee took a 
decision on 9-12-1975 to frame and adopt 


Sebastian 
for 
for 


a constitution for the proper management .- 


of the Mosque. A constitution was accord- 
ingly adopted by the Committee and the 
Same was registered under the Societies 
Registration Act as the rules and bye- 
laws for the management of the Mosque. 
As per.a resolution of the Committee 
dated 23-1-1977 the existing Committee 
was dissolved and a new Committee of 
management was to be constituted as per 
the rules and bye-laws under the consti- 
tution adopted by the Committee. It is 
at this stage that the 3rd defendant filed 
a suit O. S. No. 45 of 1977 on the file of 
the Munsiff’s Court, Perambra for an in- 
function restraining the plaintiff and 
others from managing the mosque. There- 
after the plaintiff instituted a suit in the 
Munsiff’s Court, Quilandy, which on trans- 
fer was numbered as O. S. No. 14 of 1978 
of the Munsiff’s Court, Perambra, for an 
injunction against the defendants from 
interfering with the management of the 
mosque by the Committee of which the 
plaintiff is the president. The parties 
settled the dispute as per a compromise 
petition I, A, No. 192 of 1978 filed on 31-5- 
1978. As per the terms.of the compro- 
mise the parties agreed as to the area of 
the mahal of the mosque. Both parties 
were to prepare a list of members of the 
mahal and entrust the same to a receiver 
to be appointed in the suit and if there 
Is any dispute in regard to the list of 
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members of the mahal the same is to be 
reported by the receiver to the Court for 
decision. There were two draft constitu- 
tions submitted by the plaintiff and the 
defendants for the management of the 
mosque. The receiver was to convene 2 
general body meeting of the members of 
the mahal giving them one week’s notice. 
Both the draft constitutions submitted by 
the contesting parties were to be read 
over at the public meeting of the mem- 
bers of the mahal and the general body 
is to choose either of the - constitutions 
by secret ballot. Thereafter a committee - 
is to be constituted in accordance with 
the provisions of the constitution adopt- 
ed by the general body to be in charge 
of the administration and management 
of the mosque. According to both the 
draft constitutions submitted by the par- 
ties the heads of families in the mahal 
are to constitute the general body of 
members under the constitution. But to 
decide which of the two constitutions 
is to be adopted, the decision should be 
of the majority of members of the mahal 
(original in Malayalam omitted. — Ed.) 
to be ascertained by a process of election 
by secret ballot. The election is to be con- 
ducted by the receiver or some other 
person deputed for that purpose by the 
court. The court on 31-5-1978 itself pass- 
ed an order recording the compromise 
and appointing a Commissioner to imple- 
ment the terms set out therein, Both par- 
ties submitted lists of members of the 
mahal to the Commissioner for the pur- 
pose of convening a meeting of the gene- 
ral body to adopt either the one or the 
other of the draft constitutions submitted 
for approval by the general body. The 
list submitted by the plaintiff contained 
the names of all the major members of 
the mahal, but the defendants’ list took 
in only the heads of families resident in 
the mahal. Since there was dispute be- 
tween the parties as to the personnel of 
the general body entitled to vote at the 
meeting, the Commissioner as per his 
report dated 14-7-1978 sought directions 
of court as to whether the general body 
of the members of the mahal should con- 
sist of all major members or only the 
heads of families resident in the mahal. 
The court on the report of the Commis- 
sioner gave a direction to constitute a 
committee of 4 elders, two from each 
group, with the Commissioner as Chair- 
man of the Committee to scrutinise the 
eligibility of each voter from the lists 
submitted by both the parties, and in 
case of, disagreenient between the parties 
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to make a specific reference to the court 
for decision on merits. The defendants 
filed I. A. No. 332 of 1978 for a review of 
this direction given by the court on the 
Commissioner’s report. The review appli~ 
cation was allowed and the learned mun- 
Siff passed a fresh order holding that the 
heads of families alone are recognised 
as members of the mahal and they alone 
will constitute the general body entitled 
to vote at the meeting to adopt one or 
the other of the two draft constitutions 
submitted by the parties to the suit. Dis- 
Satisfied by the direction of the learned 
munsiff, the plaintiff appealed fo the 
Sub Court, Badagara. The learned Sub- 
ordinate Judge dismissed the appeal’ as 
not maintainable holding that the subject 
matter of the appeal is extra cursus 


curiae. It is against this that the plaintiff: 


has come up in revision, 


2. The question is whether the court 
below is right in rejecting the appeal as 
relating -to a matter extra cursus curiae, 
Both the parties have accepted the com~ 
promise recorded in the suit, There is no 
appeal against the order passed record- 
ing the compromise. The only dispute 
in the present proceedings is in regard to 
the interpretation of the terms of the 
compromise. In other words, the dispute 
is only with respect to the enforcement 
of the compromise decree passed in the 
suit, Such a matter cannot be construed 
as extra cursus curiae. 


3. In the decision reported in Neti 
Venkata Somayajulu v. Adusumilli Ven- 
kanna (AIR 1934 Mad 397) after a discus< 
sion of the case law on the subject it is 
stated as follows: 


“The result however of the case is that 
if the proceeding is extra cursus curiae, 
the decision is in the nature of a consent 
order and generally the right of appeal 
is barred. If, on the other hand, it is not 
extra cursus curiae, unless there is a clear 
waiver of the right, the right of appeal 
will not be lost; in that case, the person 
who contends that no appeal will lie, 
must clearly show that the right has, 
either expressly or by necessary implica- 
tion, been given up,” 


It is also held in the same decision that 
the proper test to apply is whether the 
judgment in regard to which the question 
arises has been pronounced extra cursus 
curiae. If so, it is in the nature of an arbix 
trator’s award and as a general rule no 
appeal from it will lie. The same princi- 
ple is referred to in the decision of the 
Full Bench of the Andhra Pradesh High 
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Court reported in Munmnaluri Venkata= 
swarlu v. Vaddule Narasi Reddy (AIR 
1961 Andh Pra 71). Both the decisions 
have quoted the following passage from 
the decision of the Judicial Committee of 
the Privy Council in Pisani v. Attorney 
General of Gibralter (1874) LR 5 PC 516% 


“Departures from ordinary practice by. 
consent are of every day occurrence; but 
unless there is an atterapt to give the 
Court a jurisdiction which it does nod 
possess, or something occurs which is such 
a violent strain upon its procedure, that 
it puts i; entirely out of its course, such 
departures have never been held to de- 
prive either of the parties of the right of 
appeal.” 

The decision of the Full Bench of the 
Andhra Pradesh High Court after consi« 
dering the Privy Council decision refer- 
red to above and also other decisions in« 
cluding those in Kotamma v. Mangamma 
(ATR 1957 Andh Pra 700), K. Satyanara« 
yana v, G. Subbiah (1957 4) Andh WR 
11), Bambrana Guddappa Rai v. Ramanna 
Banta (AIR 1957 Mad 95) and Burgress 
v. Mor®n (1896 AC 136) (HL) has stated: 


“The deviation from the cursus curiae 
with the acquiescence .of both parties may 
result in certain consequences. One such 
consequence, as Lord Halsbury had ob- 
served, is that the parties are precluded 
from subsequently treating the matter ag 
though it had been arrived in the usual 
course.” 

4. It is clear from the principles dis- 
cussed above that the subject of dispute! 
in these proceedings is not extra cursus 
curiae, The disputes between the parties 
were settled in terms of the compromise 
and the compromise decree itself envi- 
sages all further disputes to be decided 
by court cursus curiae, The court below 
was, therefore, wrong in holding that the 
appeal against the order cf review by the 
munsiff was not maintainable, 


5. The only other question for decision 
in this revision is as to whether it is the 
general body of the public of the mahal 
or the heads of families resident in the 
mahal who will be entitled to vote ta 
adopt either the one or the other of the 
two draft constitutions submitted by tha 
parties to the suit. It is pointed out by 
Sri V. R. Venkitakrishnan, learned counsel 
for the respondents that as per the terms 
of both the draft constitutions the general 
body of members under the constitution 
is only the heads of families resident; in 
the mahal. That does not, however, mean 
that a constitution is to be adopted by, 
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the general body of members envisaged 
by the constitution itself, The express 


provision in the compromise decree is 
that either the one or the other of the 


draft constitutions is to be adopt- 
ed by the general body of mem- 
bers of the public of the mahal 


after both the draft constitutions are read 
over at a meeting convened by the Com- 
missioner after due notice to the public. 
There can, therefore, be no doubt that 
it is not the general body of members 
referred to in the draft constitutions to 
adopt the constitution itself. It is to be 
adopted by the general body of the pub- 
lic of the mahal as per the terms of the 
compromise, No other interpretation is 
possible on ifs terms. The trial court was, 
therefore, wrong in taking the view that 
it is only the heads of families resident in 
the mahal who alone can constitute the 
general body of the public to adopt the 
one or the other of the constitutions, 


The result is: I set aside the orders of 
both the courts below and direct the trial 
court to issue appropriate directions to 
the Commissioner to convene a meeting 
of the general body of the public of the 
mahal of the mosque for the purpose of 
adopting the one or the other of the two 
draft constitutions submitted by the par- 
ties for the purpose of administration of 
the mosque. The C.R.P. is allowed. There 
will be no order as to costs, 


Petition allowed, 


AIR 1982 KERALA 149 
K. BHASKARAN, J, 


Merchants’ Association, `Sherthallai, 
and another, Petitioners v. The Sherthal- 
lai Municipality, Respondent. 

O. P, No, 3475 of 1978-L, D/~ 26-9-1981. 

Kerala Municipalities Act, 1960 (14 of 
1961), S. 183 — Levy of licence fee for 
storing of textiles — Held, levy was not 
sustainable as it was not supported by 
quid pro quo. 


It is well settled that a licence fee 
could be levied only if it could be justi- 
fied by quid pro quo and that the ser- 
vices rendered or expected to be rend- 
ered statutorily could not be treated as 
special services warranting the levy of 
licence fee, (Para 8) 

In the light of the statutory obliga- 
tions cast on the Municipality the ‘steps 
taken by the Municipality for the rendi- 
tion of what are called special services in 
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the instant case, could not be character- 
ised as services exclusively done for the 
benefit of those from whom the licence 
fee is sought to be recovered. If the sta- 
tute enjoins the Municipality to render 
a particular service, merely for the rea- 
son that an individual or a particular 
Class of individuals enjoyed the benefit 
of such service, denied or not extended 
to people in general in the Municipal 
area, licence fee could not be levied on 
those who enjoyed the benefit of such 
service, the reason being that, for per- 
forming the statutory duties the Munici- 
pality could not levy a fee in the guise 
of doing a special service. Judged in the 
light of the above broad principles, the 
fact that rubbish and waste are being re- 
moved from the licenced premises by the 
Municipal workers or that the Health 
Assistant used to visit the premises to 
check the hygienic conditions prevailing 
there or the health conditions of the 
employees attending to work, cannot be 
considered to be special service rendered 
by the Municipality to justify the levy 
of licence fee for storing of textiles. The 
further facts that separate accounts are 
being maintained and that the fee col- 
lected is not sufficient to defray the ex- 
penses incurred for carrying out the ser- 
vice are not strictly relevant for decid- 
ing the basic issue whether the levy 
could be sustained or not so long as the 
Municipality fails to establish that the 
service rendered is not in fulfilment of 
its statutory duty, but is special service 


. rendered to the licensee concerned, apart 


and distinct from the general service 
rendered’to the people generally. The ir- 
resistible conclusion, therefore, is that 
the levy of licence fee could not be sus- 
tained in this case as it is not supported 
by quid pro quo, (Para 9) 


Cases Referred : Chronological Paras 
1976 Tax LR 1698 : 1976 Ker LT 199 3 
1974 Ker LJ 190 6 
1973 Ker LT 845 : 1974 MCC 15 6 
AIR 1971 Ker 7 (FB) € 


AIR 1970 SC 1114 : (1970) 2 SCR 917 7 
AIR .1965 SC 1107 8 

P. C. Chacko and P. Krishnamoorthy, 
for Petitioners; M. A. Manhu and K. M. 
Abdulkadir, for Respondent, 

ORDER :— The petitioners are stated 
to be dealers in textile goods with- 
in the limits of the Sherthallai Munici- 
pality, the respondent in the writ peti- 
ion. 

2. In terms of the bye-laws of the re- 
spondent Municipality published on 22-2- 
1966 traders’ are -required to take out 
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licence for “storing of textiles’, the 
licence fee prescribed being Rs. 100/- for 
storing goods beyond the value of Ru- 
pees 1,00,000/-. 

3. The question whether the collection 
of licence fee from dealers in textile 
goods was supported by quid pro quo in 
the shape of conferment of a special 
benefit on the class of licensees to which 
they belonged had come up for consid- 
eration before this Court in O. P. No. 
2823 of 1972 filed by two dealers carry- 
ing on their business within the respon- 
dent Municipality. The Division Bench, 
before which it came up for hearing, in 
its judgment dated 6-3-1975 (reported in 
1976 Ker LT 199; (1976 Tax LR 1698)) 
held as follows (at p. 1701 of Tax LR) :— 

“We are unable to hold that the muni- 
cipality has made out a case for the levy 
of licence fee, We, therefore, hold that 
the licence. fee is not supported by quid 
pro quo. There should be no difficulty to 
issue a direction prohibiting the Munici- 
pality from collecting the licence fee as 
prayed for by the petitioner. We direct 
that such an order will issue.” 

4. According to the petitioners, subse- 
quent to the decision referred to above, 
without bringing about any change of the 
bye-laws and without rendering any spe- 
cial service, the respondent Municipality 
had been demanding licence fee from all 
dealers in textile goods within its juris- 
diction, except from the two who had 
filed the writ petition referred to above. 
Ext. P-1 is the copy. of the objections to 
the demand of licence fee submit- 
ted by one Sri Damodara Pai, Piece 
Goods Merchant, on 26-8-1978; Ext, 
P-2 is the copy of the reply 
sent by the respondent Munici- 
pality to the Secretary, Merchants Asso- 
ciation, Sherthallai, with a copy marked 
to the said Sri Damodara Pai who had 
submitted Ext. P-1 objections; in Ext. 
P-2 the stand taken by the respondent 
Municipality was that the decision of the 
Division Bench referred to above was 
not a bar to the levy of licence fee inas- 
much as the Municipal Council had pro- 
vided special service in relation to the 
activities of the licenced traders includ- 
ing the dealers in textile goods; the peti- 
tioner, not being satisfied with Ext. P-2 
reply, prays for a declaration that the 
the bye-laws of the respondent Munici- 


pality empowering it to collect licence 
fee for storing textile goods is ultra 


vires and void; and for the issue of a 
writ of prohibition restraining the re- 
spondent Municipality from collecting the 
licence fee from them, 
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o .The respondent Municipality in its 
counter affidavit contended inter alia that 
it had by its resolution dt. 8-9-1978 in- 
troduced a special service within the 
Municipal area for the removal of rub- 
bish and waste connected with the trades 
from each licenced premises including 
those of the textile dealers; provision 
had ‘also been made for checking the hy- 
gienic condition of the premises ang the 
health condtion of the workers employ- 
ed in the premises periodically for which 
purposes the general services rendered 
by the Municipality were not found ef- 
fective; in pursuance of this resolution 
three field staff were newly appointed 
for the above works in addition to an- 
other worker for disinfection work in 
every licenced premises; under this ser- 
vice rubbish, sweepings and waste which 
were usually accumulated by the licenc- 
ed traders, were required to be deposit- 
ed in baskets placed inside their shops 
for being removed daily in hand-carts 
by the special workers allotted for that 
purpose; provision had also been made 
to depute one Health Assistant exclu- 
Sively for the purpose. of supervising 
their work and also for checking the 
health conditions of the workers em- 
ployed by the traders; one clerk and one 
peon are exclusively posted for attend- 
ing to the above matters; and the expen- 
diture for the special service rendered 
exclusively for the licer.ced traders came 
to Rs. 38,792/- per annum, besides the 
incidental expenses, as against an esti- 
mated income of Rs. 25,000/- by way of 
licence fee. Ext. R-1 is stated to be the 
extract from muster roll showing the 
workers employed for the special service 
to the D & O licencees, Ext. R-1 (a) is 
the extract of payment to the workers 
employed on special service to the 
licensees; Ext. R-2 is the copy of reso- 
lution No. 18 passed by the Municipal 
Council on 8-9-1978 fo: doing special 
service to the licensees; Ext. R-3 is the 
copy of the proceedings of the Commis- 
sioner implementing Ext. R-2 resolution}; 
and Ext. R-4 is the copy of the public 
notice issued by the Municipality calling 
upon the licensees to keep the waste and 
rubbish, including paper bits, collected 
in their premises without throwing them 
on the road or in the drains, as arrange- 
ments had been made for their removal 
by the Municipal workers specially em- 
ployed for that purpose, 


6. Sri P. C. Chacko, the counsel for 
the petitioners, submitted that the levy 
of licence fee has no basis whatsoever 
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either in law or on facts. He also con- 
tended that the levy could not be justi- 
fied in the light of the decisions of this 
Court in Vijayamohini Mills v. Trivan- 
drum Corporation (AIR 1971 Ker 7 (FB)); 
Jeevaraj v. Commr., Badagara Munici- 
pality (1973 Ker LT 845); and P. Kesa- 
van v. Commr., Cochin Corporation (1974 
Ker LJ 190). Elaborating his arguments, 
he stated that the levy of a fee could be 
justified only if it was for the special 
benefits of the payer of the licence fee, 
and that it was the duty of the Munici- 
pality to establish that what were pur- 
ported to be special services were really 
those other than what it was bound to 
perform statutorily. 


7. Sri M. A. Manhu, the counsel for 
the respondent Municipality, on the other 
hand sought to sustain the levy, putting 
forward the plea that the facts of the 
decisions cited could be clearly disting- 
uished, and the respondent Municipality 
was in a position to establish that the 
levy of the fee was for defraying the 
expenses incidental to the special ser- 
vices rendered to the licensees; . distinct 
from the general services rendered to 
the people in the Municipality. He also 
submitted that the decision of the Su- 
preme Court in Commr., Religious En- 
dowments v. U. K. Rao ((1970) 2 SCR 
917) : (ATR 1970 SC 1114) would support 
the case of the respondent Municipality 
that licence fee, though levied for rend- 
ering services of a particular type, need 
not be correlated to the services perform- 
ed for each individual who is entitled to 
obtain the benefits of the services. 


8. It is well settled by a catena of 
decisions that a licence fee could be 
levied only if it could be justified by 
quid pro quo and that the services rend- 
ered or expected to be rendered statutor- 
ily could not be treated as special ser- 
vices warranting the levy of licence fee. 
In this case the plea of the respondent 
Municipality is that three members of 
the staff were employed for outdoor 
work for the purpose of removing rub- 
bish and waste collected in the licenced 
premises; one clerk and one peon were 
employed exclusively to attend to the 
work relating to the licenced traders and 
premises; one Health Assistant was as- 
signed the task of checking the health 
. conditions of the employees at the licenc- 
ed premises and hygienic conditions of 
those premises. It is also the contention 
that separate accounts were being main- 
tained with respect to the licence fee 
collected and the expenses incurred ex- 
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clusively for the licenced premises and 
the employees working therein, and that 
as a matter of fact the income from 
licence fee fell short of the actual ex- 
penses incidental to the special services 
rendered. The Supreme Court in Liberty 
Cinema’s case, (AIR 1965 SC 1107) has 
given the guideline to ascertain whether a 
particular levy of fee could be justified 
or not, The basic requirement to sustain 
the levy of fee is that it should be for the 
Special benefit of the payer of the licence 
fee, i 


9. Section 183 Kerala Municipalities 
Act, 1960 (Act '14 of 1961) provides: 


“183. Every municipal council shall 
make adequate arrangements for — 

(a) & (b) 

(c). the daily removal of rubbish from 
dustbins and private premises: and with 
this object, it shall provide — 

(i) depots for the deposit of filth, rub- 
bish and the carcasses of animals: 


(ii) covered vehicles or vessels for the 
removal -of filth; 


(iii) vehicles or other suitable means 
for the removal of the carcasses of large 
animals and rubbish: and 

(iv) dust-bins for the temporary depo- 
sit of rubbish.” 


Section 189 of the said Act lays down: 


“No person shall put or cause to be 
put any rubbish or filth into any public 
drain not intended for rubbish or filth 
or into any drain communicating with 
any such publie drain.” 


Sections 328 to 343 of the Municipalities 
Act provide for the steps to be taken 
by the Municipality for the prevention of 
diseases. In the light of the statutory ob- 
ligations cast on the Municipality the 
steps taken by the Municipality for the 
rendition of what are called special ser- 
vices in the instant case. could not be 
characterised as services exclusively done 
for the benefit of those from whom the 
licence fee is sought to be recovered. If 
the statute enjoins the Municipality to 
render a particular service, merely for 
the reason that an individual or a parti- 
cular class of individuals enjoyed the 
benefit of such service, denied or not ex- 
tended to people in general in the Muni- 
cipal area, licence fee could not be levi- 
ed on those who enjoyed the benefit of 
Such service, the reason being that, for 
performing the statutory duties the 
Municipality could not levy a fee in the 
guise of doing a special service. Judged 
in the light of the above broad princi- 
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ples, the fact that rubbish and waste are 
being removed from the licenced pre- 
mises by the Municipal workers or that 
the Health Assistant used to visit the 
permises to check the hygienic conditions 
prevailing there or the health conditions 
of the employees attending to work, can- 
not be considered to be special service 
rendered by the Municipality to justify 
the levy of licence fee. The further facts 
that separate accounts are being main- 
tained and that the fee collected is not 
sufficient to defray the expenses incur- 
red for carrying out the service are not 
strictly relevant for deciding the basic 
issue whether the levy could be sustain- 
ed or not so long as the Municipality 
fails to establish that the service render- 
ed is not in fulfilment of its statutory 
duty, but is special service rendered to 
the licensee concerned, apart and distinct 
from the general service rendered to the 
people generally, 

The irresistible conclusion, therefore, is 
that the levy of licence fee could not be 
sustained in this case as it is not sup- 
ported by quid pro quo; accordingly, it 
is declared so; and the respondent Muni- 
cipality is restrained from collecting 
licence fee from the petitioners. The writ 
petition is allowed as above. In the cir- 
cumstances of the case there will, how- 
ever, be no order as to costs. 


Order accordingly. 





AIR 1982 KERALA 152 
GEORGE VADAKKEL, J. 


Cherian Thomas, Petitioner v. Regional 
Transport Officer, Ernakulam and an- 
other, Respondents. 

O. P. No. 1802 of 1980, D/~ 8-12-1989. 


Kerala Motor Vehicles Taxation Act 
(19 of 1976), Ss. 5 and 3 — Kerala Motor 
Vehicles Taxation Rules 1975, R. 10 —~ 
Tax for use of vehicle on public roads — 
Exemption — Previous intimation — 
Necessity — Proof of non-user, ` 


The exigency of tax is the user of a 
vehicle on the public road or keeping 
that vehicle for use on the public road: 
The tax payer ïs entitled to show that 
the exigency of tax has not fallen and 
that therefore he is not liable to pay tax 
under the provisions of the Act. AIR 
1975 SC 17, Foll i (Para 10) 

Section 5 (1) has to be construed as a 
provision substantial compliance of which 
is sufficient and that is what is required. 
eh aT Sa E BEER TY 
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Cherian Thomas v. R. T. O, Ernakulam 


ficate 


i to- : 81-12-1975, 


A.I. R. 


No doubt when S. 3 (3) is attracted and 
the presumption arises against the peti- 
tioner-owner, then it is for the petitioner 
to establish that the facts necessary to 
attract S. 5 (1) of the Act are obtained, 
(Para 10) 

Though S. 5 (1) speaks of giving “prev- 
ious intimation”, it does not specify the 
period within which the intimation of 
non-user is to be given. In fact the ex- 
pression ‘previous intimation’ would indi- 
cate that that intimation should be af 
some time prior to the commencement 
of the period for which exemption is 
sought. Still under R. 10 of the Kerala 
Rules such intimation need be given so 
as to reach the concerned authority only 
within one week from the date of com- 
mencement of the period for which ex- 
€mption from payment of tax in respect 
of the vehicle is claimej due to non-user, 
(Para 7) 


Cases Referred : Chronological Paras 


AIR 1980 SC 1547 6, 10 
AIR 1975 SC 17 : 1975 Tax LR 1208 6, 10 
1972 Ker LT 760 6, 19 
1972 Ker LT 848 6, 10 
1965 Ker LT 1206 8 


O. Balanarayanan, for Petitioner; Govt. 
Pleader, for Respondents. 


ORDER :— The petitioner owned a 
goods carriage vehicle bearing registra- 
tion No. KLF 2080. As is seen from Ext, 
P-3 revisional order passed by the Trans- 
port Commissioner, Trivandrum, and as 
averred in the petition the said vehicle 
was garaged -for repairs on 12-9-1975, 
The petitioner’s case is that thereafter 
the said vehicle has not; been used at all 
and that it was sold cut as scrap iron, 
It is the petitioner’s further case that, 
while the said vehicle was in the garage 
its permit expired on 80-6-1976 and the 
validity of the said vehicle’s fitness cer- 
tificate expired on 1-10-1975. According 
to the petitioner, the permit was not re- 
mewed thereafter, nor any fitness certi- 
obtained for the vehicle subse- 
quently. These facts have not been con- 
troverted by any counter-affidavit filed on 
behalf of the respondents, 


2, The petitioner submitted three ap- 
plications for exemption from payment 
of the tax in respect of the vehicle in 
question payable under $. 3 of the Kerala 
Motor Vehicles Taxation Act 1976 (here- 
inafter the Act). His first application was 
on 30-10-1975. By the said application he 
sought exemption’ from payment of tax 
under the Act for the period 1-10-1975 
The said application was 
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received by the concerned authority, 
namely the ist respondent herein on 
3-11-1975. He submitted his second appli- 
cation in that behalf on 7-1-1976. By this 
application he sought exemption from 
payment of tax in respect of the vehicle 
in question for the period starting with 
1-10-1975 and ending with 31-12-1976. 
His third application was on 7-4-1977. 
By that application he sought exemption 
from payment of tax under the Act for 
the period 1-10-1975 to 30-6-1977, It is 
his case that during all this time, from 
1-10-1975 to 30-6-1977, the vehicle was 
in the garage, and that even thereafter 
the vehicle has not been used on the pub- 
lic roads, 


3. The Ist respondent rejected the 
petitioner’s application submitted on 
30-10-1975 for the reason that it was not 
received within one week from the date 
of commencement of the period for which 
exemption from payment of tax in re- 
spect of the vehicle in question was 
claimed on account of its non-user. The 
petitioner’s second application was re- 
jected stating that the registration certi- 
ficate has not been produced along with 
that application, which as already stated, 
was submitted on 7-1-1976. The Ist re- 
spondent partially acted upon the peti- 
tioner’s third application, in that he 
granted exemption for the period 1-4- 
1977 to 30-6-1977. According to the 1st 
respondent, here again the application 
was belated so far as an inclusive of the 
quarter ending 31-3-1977. 

4 . The petitioner preferred an appeal 
against ist respondents order dated 
7-12-1978. - It appears to be a composite 
order disposing of the three applications 
submitted by the petitioner seeking ex- 
emption from payment of tax under the 
Act. The appellate authority, namely the 
Deputy Transport Commissioner dismiss- 
ed the said appeal as per Ext. P-t order, 
The petitioner preferred a revision be- 
fore the Transport Commissioner, Tri- 
vandrum who as per his Ext. P-3 order 
dismissed the revision also. 

‘3. The petitioner impugns herein the 
proceedings that have led up to the pass- 
ing of Exts. P-1 and P-3 orders. It is 
contended that the provisions of the Act 
and the Rules thereunder have been sub- 
stantially complied with and that there- 


fore the petitioner is not liable to pay | 


tax on the vehicle in question under the 
provisions of the Act, 

6. The Act has been enacted by vir- 
tue of the provision in Entry 57 in. List 2 
in Sch. VIL.of the Constitution, The said 
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entry enables the State Legislature to 


enact on “tag on vehicles, whether 
mechanically propelled or not, suitable 
for use on roads, including tram-cars 


subject to the provisions of Entry 35 of 
List II”, It is by now well settled by 
the decision of the Supreme Court in 
Bolani Ores v, State of Orissa (AIR 1975 
SC 17) that the power of taxation under 
Entry 57 “cannot exceed the compensat- 
ory nature which must have some nexus 
with the vehicles using the roads, viz., 
public roads” — see para 29, at page 28 
of the aforesaid decision. Reading the ex- 
pression, “used or kept for use in the 
State” as “used or kept for use on the 
public roads of the State” the Supreme 
Court upheld the constitutional validity 
of the Act in Travancore Tea Co, v. 
State of Kerala (AIR 1980 SC 1547). The 
Supreme Court by that decision reversed 
the decisions of this Court, Travancore 
Tea Estate Co. Ltd. v. State of Kerala 
(1972 Ker LT 760) and Peermade Tea Co. 
Lid. v. State of Kerala (1972 Ker LT 
848). These decisions had taken the view 
that the Act would be attracted even it 
it be that the concerned vehicle does not 
use public roads of the State and uses 
only private roads, It was pointed out 
by the Supreme Court in that decision 
that “if the vehicles do not use the roads, 
notwithstanding that they are registered 
under the Act they cannot be taxed”. The 
Supreme Court in so holding relied on 
the earlier decision of that Court in 
Bolani Ores v. State of Orissa, AIR 1975 
SC 17}. 

7. S. 5 (1) of the Act reads: 

“5, Exemption from tax. — (1j In the 
case of a motor vehicle which is not in- 
tended to be used or kept for use during 
the first month or the first and second 
months of a quarter, or whole of a 
quarter or year, as the case may be, the 
registered owner or the person having 
possession or control of such vehicle 
shall give previous intimation in writing 
fo the Regional Transport Officer from 
whom the endorsement for tax has been 
obtained, that such vehicle would not be 
used for such period and thereupon, the 
registered owner or such other person 
Shall not be deemed to have used or kept 
for use the vehicle for such period, and 
no tax shall be payable in respect of 
such vehicle for such period.” 

This provision enables the owner of a 
: tax-exemption 
under the provisions of the Act by. giv- 
ing previous intimation in writing to the 
concerned Regional Transport Officer 
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that such vehicle would not be used for 
such period. On being so intimated, the 
registered owner or such other person, 
who has control over the vehicle, shall 
not be deemed to have used or kept for 
use the vehicle for such period. Conse- 
quently, no tax shall be payable in re- 
spect of such vehicle for such period. 
The Act provides for another presump- 
tion as well and that presumption is 
raised by sub-see. (3) of S, 3, 
reads : 


(3). The registered owner of, or any 
person having possession or contro] of, 
a motor vehicle shall, for the purpose of 
this Act, be deemed to use or keep such 
vehicle for use in the State, except dur- 
ing any period for which no tax is pay- 
able on such motor vehicle under sub- 
sec, (1) of S. 5,” 


Thereunder in respect of a motor vehi- 
cle the non-user of which has not been 
intimated as envisaged by S. 5 (1) of 
the Act, its registered owner or any per- 
son having possession or control over the 
same shall be deemed to use or keep such 
vehicle for use in the State, that is to 
say for use on the public roads in the 
State. Mark that though S. 5 (1) speaks 
of giving “previous intimation”, it does 
not specify the period within which the 
intimation of non-user is to be given, In 
fact the expression ‘previous intimation’ 
would indicate that that intimation 
should be at some time prior to the com- 
mencement of the period for which ex- 
emption is sought. Still under R. 10 of 
the Kerala Motor Vehicle Taxation 
Rules, 1975 (hereinafter the Rules) made 
under the Act such intimation need be 
given so as to reach the concerned auth- 
ority only within one week from the 
date of commencement of the period for 
which exemption from payment of tax 
in respect of the vehicle is claimed due 
to non-user. It is suggested on behalf of 
the petitioner that the rule making auth- 
ority itself considered that the substan- 
tive provision in the-Act, S. 5 (1) is not 
mandatory and that the previous intima- 
tion can be even after the commencement 
ofthe period for which exemption is 
sought. On that basis it is argued that 
rejection of the petitioner’s application 
on the ground that the intimation was 
not received within a week of the com- 
mencement of the period for which ex- 
emption was sought for cannot be sus- 
tained. The submission is that though 
under S. 3 (3) a presumption can be 
drawn against the petitioner that the 
vehicle in question was used or kept for 
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use on the public roads of the State, the 
petitioner can prove and establish that 
as a matter of fact it was not kept for 
such use nor used on the public roads 
of the State. On that basis it is contend- 
ed that the petitioner on proving and 
establishing the aforesaid facts is entiti- 
ed to exemption from payment of tax 
under the provisions of the Act. Elabo- 
rating the contention, it is argued that 
in so far as the tax under the Act is a` 
compensatory tax for using the vehicle 
on the roads of the State, a vehicle which 
is not used and which has not been kept 
for use on such roads cannot be taxed 
under the provisions of “he Act, 


8. The learned counsel for the peti- 
tioner further brought to my notice an 
earlier decision of this Court in Kathiri 
v. R. T. O, Kozhikode (1965 Ker LT 
1206) and contended that the aforesaid 
decision supports the arguments advanc- 
ed as aforesaid, The above said decision 
was rendered under the earlier Act, 
Motor Vehicles Taxation Act, 1963, which 
was repealed by S. 60 of the Act. Though 
there are some slight variations in the 
language of S. 5 (1) of the earlier Act 
from the language of S. 5 (1) of the pre- 
sent Act, I do not think there is much 
difference, except for some verbal vari- 
ations. Referring to S. 5 (1) of the earlier 


. Act, Govindan Nair, J. (as he then was) 


said as follows : 


“5. Ext. P-2, the order passed by the 
Regional Transport Officer and the order 
passed by the appellate authority the 
Collector, Ext. P-3, proceed on the basis 
that there is tax liability for a vehicle 
for a given period if there has been no 
compliance with S. 5. According to the 
appellate authority, there should be a 
prior intimation stating the period for 
which the vehicle was not intended to 
be used. Merely because the enabling 
provision contained in S. § is not avail- 
able to a registered owner it does not 
necessarily follow that the tax must be 
paid for the vehicle even if he has nof 
used or kept for use the vehicle for the 
period in question. This question in each 
case must be investigated and determin- 
ed if a claim is made that there has been 
no user and that the vehicle was not 
kept for use.” 


The learned Judge earlier pointed cut in 
that decision that : 


“There are two ways therefore of get- 
ting over the deeming provision contain~ 
ed in S. 3 (2). One is by complying with 
S. 5. Even in such cases the negativing 
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of the presumption provided by S. 3 (2), 
is not conclusive for under S. 5 (2) an 
investigation is possible and a conclusion 
can be reached that the vehicle was used 
or was kept for use. It appears to me 
that even when S. 5 has not been com- 
plied with, the question must be con- 
sidered as to whether a vehicle has been 
used or kept for use for a specific period 
if a claim is made by the registered 
owner or the person having possession 
or control of the vehicle that the vehi- 
cle has not been used or kept for use 
for such period. This question has not 
been investigated in this case.” 

9. It appears to me that the same 
construction as the learned Judge put 
on 5. 5 (1) of the earlier Act read with 
- S. 3 (2) of that Act should be placed on 
S. 5 (1) of the Act read with S. 3 (3) of 
the Act. It may here be mentioned that 
S. 3 (2) of the earlier Act is almost sub- 
stantially the same as S. 3 (3) of the Act, 

10. This, my view is supported by the 
decision of the Supreme Court, already 
referred to, in Travancore Tea Co. v. 
State of Kerala (AIR 1980 SC 1547). In 
that case as a matter of fact there was 
no application at all under S. 5 (1) of 
the Act. No such application appears to 
have been submitted, because the 
vehicle in question along with some other 
vehicles of the appellant before the 
Supreme Court were exclusively used 
only on the appellant’s private roads. 
Taking the view that mere keeping of 
the vehicle creates tax liability, the con- 
cerned authorities seized one of the vehi- 
cles in question. It was only thereafter 
that the appellant before the Supreme 
Court wrote to the concerned authority 
asking for release of the said vehicle on 
the ground that the said vehicle was not 


liable to be taxed under the provisions 


of the Act. This letter was only on 
28-12-1964’ that is to say towards the 
end of the last quarter of 1964. This 
Court in the two decisions already refer- 
red to, Travancore Tea Estates Co. Ltd. 
v. State of Kerala (1972 Ker LT 760) and 
Peermade Tea Co. Ltd. v. State of Kerala 
(1972 Ker LT 848) took the view that ir- 
respective of user of the vehicle on the 
public road the vehicle is liable to be 
taxed under the provisions of the Act, 
The Supreme Court said that it is not 
so and that the authorities have pro- 
ceeded under a misconception. Noticing 


that the question has not been approach-~. 


ed from the correct perspective, the Su- 
preme Court directed the Regional Trans- 
port Officer to verify as to whether the 
vehicle in question has as a matter of 
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fact been used on the public roads of the 
State or has been kept for use on the 
public roads of the State. The Supreme 
Court further said that the Regional 
Transport Officer “will be at liberty to 
act under. S. 5 (2) of the Act and dec- 
line exemption from the liability to pay 
tax for the relevant period if on verifi- 
cation it is found that the vehicle has 
been used during that period, on the 
public road” (emphasis supplied). It ap- 
pears to me that the Supreme Court in 
the aforesaid case has proceeded as if the 
person who seeks an exemption from tax 
can establish and prove the fact that the 
vehicle in question has not been used on 
the public roads of the State, nor has 
been kept for such use and thereby ob- 
tain exemption from payment of the tax 
under the provisions of the Act. The 
facts of the Supreme Court case stated 
above and the direction given by that 
Court lend support to only such a con- 
struction. The Supreme Court in that 
connection in fact said as follows (at p. 
1551 of ATR): 


“In the circumstances of the case we 
have to take it that though, in terms, re- 
quirement of Ss. 3 and 5 have not been 
complied with, in effect the requirements 
have been satisfied as the dispute pro- 
ceeded throughout on that basis.” 


This passage further lends support to 
the view that S. 5 (1) has to be con- 
strued as a provision substantial com- 
pliance of which is sufficient and that is 
what is required. No doubt when S. 3 (3) 
is attracted and the presumption arises 
against the petitioner, then it is for the 
petitioner to establish that the facts 
necessary to attract S. 5 (D -of the Act 
are obtained. It is to be remembered 
that as already indicated and as stated 
by the Supreme Court in Bolani Ores v. 
State of Orissa (AIR 1975 SC 17) the 
exigency of tax is the user of a vehicle 
on the public road or keeping that vehi- 
cle for use on the public road. The tax 
payer is entitled to show that the exi- 
gency of tax has not fallen and that 
therefore he is not liable to pay tax un-! 
der the provisions of the taxing Act.! 
This I suppose is the principle on which 
the decision of the Supreme Court is 
founded, 


11. In view of what is stated herein- 
before the proceedings that have led up 
to Exts. P-1 and P-3 orders cannot be 
sustained. In that view the matter has 
to be directed to be gone into afresh by 
the ist respondent, the Regional Trans- 
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port Officer from whose decisions Exts. 
P-1 and P-3 orders arose in appéal and 
revision respectively. There shall be a 
direction to that effect. I set aside Exts. 
P-1 and P-3 orders and the proceedings 
of the Ist respondent which were con- 
firmed by these orders and direct the ist 
respondent to consider the matter afresh 
in the light of what is stated herein be- 
fore and in accordance with the provi- 
sions of law governing the same. It is 
brought to my notice that pursuant to 
the interim order on C. M. P, No. 7357 
of 1980 the petitioner has deposited a 
sum of Rs. 2,000/- towards the demand 
made against him under the provisions 
of the Act. Depending upon the decision 
arrived at by the 1st respondent, the said 
sum shall be refunded or adjusted as the 
case may be, In the circumstances of the 
case, there shall be no order as regards 
costs, 


Order accordingly, 
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SUBRAMONIAN POTI, Ag. C. J., 
GEORGE VADAKKEL AND 
SUKUMARAN, JJ, 

R. K. V, Motors & Timbers (P) Ltd. and 

others, Petitioners v. Regional Transport 
Officer and another, Respondents. 


O. P. Nos. 4290, 4987 and 4990 of 1976, 
D/- 23-12-1981. 


(A) Kerala Motor Vehicles Taxation 
Act (19 of 1976), S. 5 (1) — Exemption 
under — Intimation about non-user of 
vehicle — Rigour of section is relaxed by, 
R. 10. (Kerala Motor Vehicles Taxation 
Rules (1975), R. 10). 


Though the Act stipulates prior intima- 
tion in respect of a period to entitle an 
operator to exemption, the Rules have 
largely relaxed the rigour of the section, 
Under R. 10 it will be sufficient if intima- 
tion is given within a period of one week 
from the commencement of the quarter 
in respect of which exemption is claimed. 
Any operator whe gives intimation with- 
in a week of the commencement of the 
period in respect of which exemption is 
claimed will be entitled to such 
exemption, notwithstanding the insistence 
on a prior intimation in terms of the sec- 
tion. 7 (Para 13) 


- (B) Kerala Motor Vehicles Taxation 
Act (19 of 1976), S. 5 — Constitutional 


BZ/CZ/A486/82/RSK 
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validity — Not examined in view of con- 
cession made by Advocate General that 
any operator would þe entitled to claim 
exemption even for the 2nd month or the 
2nd and 3rd months (of a quarter), 
though prima facie such exemption can- 
not be claimed under the section. 
(Para 14) 
(C) Kerala Motor Vehicles Taxation 
Act (19 of 1976), S. 28 -- Kerala Motor 
Vehicles Taxation Rules, 1975 — Rules 
published in Gazette dt. 29-9-75 hut 
Gazette actually released on 14-10-75 — 


Held Gazette must be held to have come 


into force on date it was released viz- 
14-10-75 and not from date it was printed 
viz. 29-9-75. 1973 Ker LT 880, Overruled. 


Per P, Subramonian Peti and K. Suku- © 
maran, JJ.:— The decision in Kochusara ` 
v. Gracy C. T, 1973 Ker LT 880, to the 
extent it holds that “mere making of a 
subordinate legislation is sufficient to give 
validity to it; publication . is not neces- 
sary for bringing it into force or giving 
validity”, is wrongly decided. The views 
expressed by one of us (Poti, J.) in Gracy 
v. State of Kerala, 1972 Lab IC 1367 
(Ker), and by Chinnappa Reddy, J. in R. 
Narayana Reddy v, State of A. P., (1969) 
1 Andh WR 77, represent the correct po- 
sition in Jaw, AIR 1951 SC 467 and AIR 
1958 SC 296, Rel. on, AIR 1965 SC 722, 
Explained, Views of Poti, J. in 1972 Lab 
Ic 1367 (Ker) and of Chinnappa Reddy, 
J. in (1969) 1 Andh WR 177, Approved of, 
1973 Ker LT 880, Overru.ed. (Para 52) 


Moreover, S. 28, which confers rule~ 
making powers on the Government, pro- 
vides that such rules are to be made by 
notification in the Gazette. And since 
the Gazette containing the notification 
relating to the Rules in question had 
been released only on 14-10-1975 Rules 
will come in force from that date. 


(Para 53) 


Per George Vadakkel, J. :— Since 
under S. 28 of the Act, the rule-making 
power is defined, viz., rules are to he 
made by notification in the Gazette, the 
Kerala Motor Vehicles Taxation Rules, 
1975 came into force only on 14-10-1975 
when the copies of the Gazette in which 
the Rules were printed were released to 
the public, for then alone was there noti- 
fication of the Rules. However, this will 
not mitigate the rigour of S. 5 (1) of the 
Act requiring ‘previous intimation in 
writing’ — intimation before the period 
for which exemption is sought for begins 
to run if the said requirement is held to 
be of a mandatory character. It: is ‘not 
so, Hence it is not ‘necessary to express 
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any opinion on-the larger question moot- 
ed; when does a legislation framed by a 
delegate of the legislator by virtue of 
power conferred on him to make such 
legislation come into force, — when it is 
framed?; when it is published?; when the 
factum of such legislation is notified 

which may be done even without publica- 
tion of the Rules in the Official Gazette; 
or only when the same, generally speak= 
ing, reaches the hands of those for whom 


it is intended? (Para 58) 
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S. A. Nagendran; N. N. D. Pillai, Pir- 
appancode V. Sreedharan Nair and V.N, 
Achutha Kurup, for Petitioners; Advo- 
cate General and Govt. Pleader, for Re- 
spondents, 


SUKUMARAN, J. (On behalf of him- 
self and P. Subramonian Poti, Ag. C. J.):— 
These three writ petitions were referred 
to a Full Bench for hearing and disposal, 
in view of the importance of the ques- 
tions concerning certain provisions of the 
Kerala Motor Vehicles Taxation Act, 1976 
(Act 19 of 1976), hereinafter referred to 
as ‘the Act’, The writ petition O. P. No. 
2080 of 1980 was also heard along with 
these petitions, but it was felt that that 
case can be dealt with and disposed of 
separately, in view of the special factual 
features in that case, Accordingly, O. P. 
No. 2080 of 1980 is being disposed of by 
a separate judgment, 


2. Of the three petitions, two—O. P. 
Nos, 4987 and 4990 — are by the same 
petitioner, Messrs. R-K.V. Motors and 
Timbers (P.) Ltd. O. P. No. 4290 has been 
filed by A. Chokkanathan. Before refer- 
ring to the questions of law and dealing 
with them, the brief factual details of 
these cases may be adverted to. 


3. In O. P. No. 4987 of 1976 the peti- 
tioner had been operating a 1949 model 
vehicle, which due to its obviously obso- 
lescent condition, could not be operated 
towards the fag end of the year 1971. The 
vehicle was garaged on -28-9-1971. Tax 
due in respect of the vehicle had been 
paid up to 30-9-1971’. In the Hght of the 
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intimation furnished about the non-user 
of the vehicle, the 1st respondent-Regi- 
onal Transport Officer granted exemp- 
tion from payment of tax for the period 
from 1-10-1971 to 30-9-1975. 


4. This exemption was granted under 
the provisions of the earlier enactment, 
Kerala Motor Vehicles Taxation Act, 
1963, which was in force in the State till 
it was replaced by the Kerala Motor 
Vehicles Taxation Ordinance, 1975 (Ordi- 
mance 9 of 1975) promulgated by the 
Governor and was effective from 1-10- 
1975. The Kerala Motor Vehicles Taxa- 
tion Rules, 1975 were framed by the Gov- 
ernment as per Notification No. 33942/ 
TC2/75/PW dated 29-9-1975 and published 
in the Kerala Gazette Extraordinary No. 
572 bearing the date 29-9-1975. The noti- 
fication which brought into force the 
rules, S.R.O. 881 of 1975, was published 
in the Kerala Gazette Extraordinary 
No. 573 of the same date, namely, 29-9- 
1975. The Ordinance was replaced by 
the Kerala Motor Vehicles Taxation Act, 
1976 (Act 19 of 1976). 

5. The petitioner contends — and it is 
not contradicted on behalf of the Gov- 
ernment — that though the Gazette bore 
the date 29-9-1975, the Gazette was re- 
leased to the public and was available 
to the citizens including those affected by 
it, only on 14-10-1975. According to the 
petitioner, the benefit of exemption from 
tax could be claimed by an operator by 
giving intimation to the appropriate auth- 
ority in Form No. G within one week 
from the date of commencement of the 
period for which such exemption from 
payment of tax in respect of the vehicle 
was claimed due to non-use. The peti- 
tioner furnished such information under 
Ext. P1, within one week after the release 
of the Gazette containing the publication 
of the Rules. This intimation was return- 
ed by the 1st respondent, the reason for 
such return, being stated in the counter- 
affidavit as the belated submission of the 
application for exemption. The plea of 
delay is put forward by the respondents 
on the basis that the Rules had come into 
force with effect from 1-10-1975 taking 
the position that the Rules were effective 
with effect from the date of the Gazette 
in which such Rules were published, 
even though the Gazette was released 
only later. It is stated in the counter- 
affidavit as follows: 


. “Even though the rules were not pub- 
lished on 29-9-1975 wide publicity was 
also given in the newspapers, in respect 
of the application of the rules, The alle- 
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gation that the Rules were framed and 
made known only on 14-10-1975, is 
denied.” 
(vide paragraph 9 of the counter-affida~ 
vit in O. P. No. 4987 of 1976). 
As stated earlier, though this general 
denial in respect of the actual date of re- 
lease of the Gazette has been made in the 
counter-affidavit, it was submitted at the 
Bar by the learned Advocate-General 
that the actual date of release of the 
Gazette is not being disputed, 


6- When his request for exemption 
was virtually declined, the petitioner 
took up the matter by a further petition 
Ext. P3 dated 22-3-1976, apparently when 
a demand notice claiming tax for the 
quarter ending 31-12-1975 was made 


against it. The fact that the 
vehicle which had no valid per- 
mit nor certificate of fitness for 


the period in question and that it had 
been off the road from 28-9-1971 and the 
further fact that the Regional Transport 
Authority itself had granted exemption 
for the period up to 30-9-1975, had been . 
emphasised in Ext. P3. The representa- 
tion was, however, rejected by Ext. P4 
dated 1-7-1976 on the ground of omission 
to furnish advance information relating 
to the non-user of the vehicle in accord- 
ance with Section 5 (1) of the Act. An 
appeal Ext. P5 was taken by the peti- 
tioner against the above order before the 
2nd respondent who rejected it by Ext, 
P6 order dated 22-10-1976. This order too, 


rested on the ground for rejection of the 


claim for exemption on the omission to 
give advance intimation about the non- 
user of the vehicle within one week of 
the commencement of the period to which 
the tax related. A further representation 
Ext. P7 dated 8-10-1976 was filed before 
the lst respondent reiterating the non- 
user of the vehicle ever since 28-9-1971, 
and non-liability of the petitioner for tax 
under the Act, emphasising the aspects 
that the vehicle had no permit from 8-1- 
1975 and had not been used on the road, 


Such representation ultimately turned 
out to be an exercise in futility. The 
subsequent attempt at recovery of the 


tax demanded, forced the petitioner to 
move this court for reliefs under Arti- 
cle 226 of the Constitution. 

7. The facts in relation to O. P. No. 
4990 of 1976 are similar, the only differ- 
ence being the number of the vehicle and 
the route, The vehicle involved in KLT 
1084 and the route, Paravoor-Pelode. 

8. In O. P. No. 4290 of 1976 the peti- 
tioner is the registered owner of a goods 


eo 
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vehicle bearing No. TNY 2106 and he had 
paid tax up to the quarter ending 30-9- 
1975. On 15-8-1975 the vehicle was seized 
by the police, pursuant to a complaint. 
A case under S. 395 of the Penal Code 
was registered and the vehicle was taken 
into custody. The vehicle was produced 
before the Second Class Judicial Magis- 
trate, Pathanamthitta who entrusted the 
same with General Motors and Finance 
Ltd. (the hire purchase company). ‘The 
petitioner has stated that he got release 
of the vehicle from the General Motors 
and Finance Ltd. on 1-12-1975 and it is 
alleged that he had taken the vehicle to 
Tamil Nadu and not used the vehicle sub- 
- Sequent to that date in the Kerala State. 
The petitioner intimated on 10-10-1975 
that the vehicle was with the hirers and 
is not being put on road. Along with the 
intimation, the permit was also sent to 
the Ist respondent making it clear that 
he has surrendered the permit. In view 
of the seizure of the vehicle by the police, 
production thereof before the court and 
entrustment of the vehicle with the 
hirers by the court (the averments relat- 
ing to which have not been contradicted), 
it is clear that the vehicle had not been 
used on roads in the State after seizure 
on 15-8-1975. The tlear intimation of the 
intention of the petitioner not to use the 
vehicle within the State had been given 
admittedly on 10-10-1975. The facts have 
been clearly stated in Ext. P2 representa- 
tion. Notwithstanding the intimation 
dated 10-10-1975 and clarification given 
by the petitioner by his letter dated 5-5- 
1976 which is marked as Ext. P2, tax was 
levied and demanded in respect of the 
vehicle for the quarters ending 31-3-1976, 
30-6-1976 and 30-9-1976. The petitioner 
has thereupon approached this court for 
quashing Ext. P3 demand and for other 
incidental reliefs. 


9. It will be evident from the facts 
stated above that there had not been any 
use of the vehicle on the roads in the 
State for the quarter ending 31-12-1975 
and thereafter. The stand of the depart- 
mental authorities have been, however, 
that irrespective of such consideration, 
tax was exigible in respect of the vehi- 
cles for non-compliance with the Act and 
the Rules, which insist on an intimation 
being given in advance. Particular em- 
phasis was made on the wording of the 
exemption section — Section 5 — where- 
under the operator was obliged to give 
previous intimation in writing about the 
intention not to use or keep for use, the 
vehicle, In the present case, in respect of 
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the quarter ending 31-12-1975 and com- 
mencing on 1-10-1975 admittedly there 
was no prior intimation. The respondents 
therefore contend that the claim of the 
writ petitioners is unjustified on merits. 


10. The scheme of the Act and the 
Rules had been analysed recently by one 
of us (George Vadakkel, J.) in a recent 
decision— O. P. No. 1802 of 1980. As ob- 
served by our learned brother: 


“The Act has been enacted by virtue of 
the provision in Entry 57 in list 2 in Sche- 
dule VII of the Constitution. The said 
entry enables the State Legislature to 
enact on ‘tax on vehicles, whether me- 
chanically propelled or not, suitable for 
use on roads, including tram-cars subject 
to the provisions of Entry 35 of List IP.” 


11. As the wording in S. 5 and Rr. 4 
and 10 are relevant and material, it is 
better to preface the discussion of the 
questions by reading those sections. They 
are accordingly extracted below: 


“Sec. 5. Exemption from tax: (1) In the 
case of a motor vehicle which is not in- 
tended to be used or kept for use during 
the first month or the first and second 
months of a quarter, or the whole of a 
quarter or year, as the case may be, the 
registered owner or the person having 
possession or control of such vehicle 
shall give previous intimation in writing 
to the Regional Transport Officer from 
whom the endorsement for tax has been 
obtained, that such vehicle would not be 
used for such period and thereupon, 
the registered owner or such other per- 
son shall not be deemed to have used 
or kept for use the vehicle for such 
period, and no tax shall be payable in 
respect of such vehicle for such period. 


(2) Nothing in sub-section (1) shall ex- 
empt a person from liability to pay tax 
in respect of a motor vehicle, if, on veri- 
fication, it is found that the motor vehi- 
cle has been used during such period or 
any portion thereof. 


(3) Notwithstanding anything contain- 
ed in sub-section (1), in an appeal under 
Section 23 or a revision under Section 24, 
the burden of proving that a motor vehi- 
cle has not been used during any period 
shall be on the registered owner or the 
person having possession or control of 
the motor vehicle, as the case may be. 


“4. Payment of tax levied (Section 4 
(1) : Tax levied in respect of every non- 
transport motor vehicle shall be. paid in 
cash at. the office specified in the certifi- 
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cate of registration of the vehicle and tax 
in respect of every transport vehicle 
shall be paid by crossed demand draft 
payable at the local branch of the State 
Bank of Travancore or the State Bank 
of India or in any other manner specified 
in the certificate of registration of the 
vehicle. While making such payment in 
cash or otherwise, the certificate of regis- 
tration along with the certificate of in- 
surance referred to in Section 8, shall be 
produced before the Taxation Officer for 
the issue of tax licence and necessary 
endorsement regarding the details of tax 
paid and licence issued, 


Provided that the tax due to the State 
of Kerala in respect of public carrier 
goods vehicle covered by National Permit 
issued by competent authorities of other 
State/Union Territories in India in pur- 
suance of sub-section (11) of Section 63 
of the Motor Vehicles Act, 1939 (Central 
Act IV of 1939) shall be paid by crossed 
demand drafts drawn in favour of the 
Secretary, State Transport Authority, 
Kerala, Trivandrum and payable at Tri- 
vandrum from any one of the Nationalised 
Banks. 


Rule. 10. Exemption from tax (Sec- 
tion 5 (1): l 

(1) The previous intimation referred 
to in sub-section (1) of Section 5 shall be 
made to the Regionai Transport Officer 
concerned in Form G or in writing with 
the particulars required therein so as 
to reach him within one week from the 
date of commencement of the period for 
which exemption from payment of tax'in 
respect of the vehicle is claimed due to 
non-use, 


(2) On receipt of the intimation, the 
Regional Transport Officer concerned 
shall certify, after such verification as 
may be deemed necessary, the non-use 
of the vehicle for the period for which 
tax is not payable, by making necessary 
endorsement in the certificate of regis- 
tration of the vehicle, 


Note: The previous intimation referred 
fo in this rule shall be sent by registered 
post acknowledgment due or presented to 
the office of the Regional Transport Offi- 
cer, in person and in the latter case, 
acknowledgment for its receipt, shall be 
obtained.” 


12. The charging section is S. 3. There- 
under the levy is on every motor vehicle 
used or kept for use in the State. The 
rates are to be specified in the schedule. 
The levy itself, as is evident from the 
opening words of that section—Section 3 
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is subject to the other provision of the 
Act. These other provisions will take in 
Section 5 dealing with exemption, If pre- 
vious intimation in writing is given, ngo 
tax is payable in respect of such vehicle 
for such period, Under S, 3 (3), a regis- 
tered owner of a motor vehicle is to be 
deemed to use or keep for use in the 
State such vehicle, except during. the 
period for which no tax is payable on 
such motor vehicle under sub-sec, (1) of 
S, 5. Thus, the very levy is excluded in 
respect of a period for which the exemp- 
tion is granted under &. 5, 

13. The enactment by S, 28 of the Acé, 
confers on the Government, rule-making 
powers, Such powers take in among other 
things, the manner in which tax shall be 
paid and the total or partial exemption 
from liability to payment of tax in res- 
pect of the vehicle, It is by virtue of the 
power under this section, that Rules re- 
ferred to above have been framed, 
Though the Act stipulates prior intima- 
tion in respect of a period to entitle an 
operator to exemption, the Rules have 
largely relaxed the rigour of the section, 
It will be evident that under R. 10 (ex- 
tracted earlier) it will be sufficient if inti- 
mation is given within a period of ona 
week from the commencement of the 
quarter in respect of which exemption is 
claimed. The statutory rule-making auth- 
ority having thus relaxed the otherwisa 
stringent provision in the section, it would 
be sufficient for an operator to claim 
exemption from tax, if intimation is 
given after the commencement of the 


period in respect of which ex- 
emption relates, The outer limif 
for > submission of such intima- 


tion is one week after the commence- 
ment of the period for which exemption 
is claimed. We hold, and we proceed on 
the basis, that any operator who gives 
intimation within a week of the com- 
mencement of the pericd in respect of 
which exemption is claimed will be en- 
titled to such exemption, notwithstanding 
the insistence on a prior intimation in 
terms of the section. 

14. The interpretation of S. 5, how- 
ever, presents certain difficulties due to 
the obscurity of the language in which 
it is couched. We shall presently demon- 
strate this strange phenomenon in the 
statutory provisions. The section provides 
that “in the case of a motor vehicle which 
is not intended to be used or kept for use 
during the first month or the first and 
second months of a quarter, or the whole 


of a quarter or year, as the case may ba, 
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the registered ‘owner shall give previous 
intimation in writing”, (emphasis sup- 
plied). Take, for illustration, the quarter 
commencing on the Ist of January of a 
year. If the operator does not intend to 
use or keep for use the vehicle for Janu- 
ary, he is enabled to make an application 
for exemption. So is the case if the in- 
tended non-user relates to January ‘and 
February. If the non-user relates to Janu- 
ary, February and March, then also ex- 
emption is contemplated if other condi- 
tions are satisfied. However, if the non- 
user relates to February, or February and 
March, the exemption will not be avail- 
able, as the period of non-user does not 
answer the description ‘first month’, or 
‘the first and second months of a quarter’ 
or, the whole of a quarter or year. This 
would be palpably arbitrary and uncon- 
stitutional, for there exists no reasonable 
basis for the obvious discrimination be- 
tween the different periods of non-user 
and no rational nexus to the object of the 
enactment, namely, levy of tax on motor 
vehicles using the public roads and grant 
of exemption for periods of non-user. A 
serious threat to the constitutional valid- 
ity of the section has, however, been 
averted by the concession made by the 
learned Advocate General (a concession 
which we note, has been rightly made, 
and we therefore record it for the sake 
of clarification relating to the constitu- 
tional issue) that any operator would be 
entitled to claim exemption even for the 
second month or the second and third 
months, though prima facie the wording 
of the section would not take -in such 
cases for exemption. In that view of the 
matter it has become unnecessary to con- 
Sider the question whether S. 5 results 
in an invidious discrimination or gene- 
rates unconstitutional results. As stated 
earlier, we record the submission made 
by the learned Advocate General that an 
operator would be entitled to claim ex- 
emption ,in respect, of any month or two 
months or quarter or year if he makes 
an application in that behalf and satis- 
fies the requirements of the Act and 
Rules. The only contingency in which 
exemption cannot be claimed will be 
where the non-user of the vehicle is for 
a period less than one month in a quarter, 


15. In the light of the above conces- 
sion made by the learned Advocate-Gene- 
ral, it will be evident that in respect of 
the months of November and Dec- 
ember, 1975 the. petitioners would 
‘be entitled- to - exemption, for obvi- 
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ously the intimation given on or 
before 11-10-1975 constitutes even prior 
and sufficient intimation about the non- 
user of the vehicle as regards the months . 
of November and December, 1975. One 
question, however, survives for- decision 
and that relates to the justification of 
the levy of tax even in respect of the 
month of October, 1975. If, as the Gov- 
ernment contends that the rule was op- 
erative even on the date of the Gazette 
in which the Rules had been published, 
there is no intimation within a period of 
one week from the commencement of the 
quarter, namely, 1-10-1975. If, on the 
other hand, the Rules can be treated as 
having efficacy and effect only when the 
Gazette had been actually released to 
the public, then it is agreed that the inti- 
mation. has been given within a week of 
the effective knowledge of the petitioner 
of the Rules, which among others in- 
clude the manner in which application 
for exemption has to be made and the 
form in which such application has to be 
preferred. The question whether an op- 
erator is, therefore, bound to comply 
with the requirements of the Rules on 
the date on which the Gazette containing 
the same is, printed, will, therefore, arise 
for consideration. In other words, if the 
Gazette containing the Rules had been 
released only on 14-10-1975 and conse- 
quently the operator could have informa- 
tion about it only subsequently, the ques- 
tion is whether the Rules could be held 
to be effective from a date anterior to the 
date of release of the Gazette. 


16. This direct question has been con- 
sidered by a recent decision of the An- 
dhra Pradesh High Court in G. Narayana 
Reddy v. State of Andhra Pradesh, (1975) 
35 STC 319. A Division Bench of the 
Andhra Pradesh High Court consisting 
of Chinnappa Reddy and Madhava Reddy, . 
JJ. held that notwithstanding the date of 


publication of the statutory notification 
under the Andhra Pradesh General Sales- 
tax Act, 1957 given as 1-12-1966, the 
amendment brought out thereunder could © 
be effective only from 12-12-1966, the — 
earliest point of time when the affected — 
persons could actually receive the Ga- 
zette. The following extract from that de- 
Cision, occurring in para 2 of page 320 
explains the view taken by that court: 
“On perusal of the registers, it is clear 
that Gazette No. 328-A bearing date Ist - 


. December, 1966, was printed and released: - 
“to the public on 42th December, 1966. .., 


~ 
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The notification was therefore effective 
at least from 12th December, 1966. The 


learned counsel would however urge that 
since the notification was not in fact pub- 
lished on the date which it bears, it was 
of no effect whatever and it was as if 
there was no notification at all, we are 
not prepared to agree with this submis- 


sion. AS we have said the notification is 


. effective at least from 12th December, 


1966, the date on which it was released 
to the public.” 


17. The question as to the effective 
date of coming into force of a statutory 
Tule or order had been the subject-mat- 
ter of consideration by this court too. The 
following decisions have been rendered 
on the question: Gracy v. State of Kerala, 
1972 Ker LT 141: (1972 Lab IC 1367) 
and Kochusara v. Gracy C.T., 1973 Ker 
LT 880, the former by one of us (Poti, J., 
as he then was) which was reversed by a 
Division Bench in appeal in the latter 
decision. It has been contended for the 
petitioners that this latter decision is 
opposed to principles and precedents and 
consequently requires reconsideration. 
We shall presently examine this import- 
ant and larger contention. 


18. It is desirable that the question 
is examined not in a narrow or pedantic 
manner but on wider and more enduring 
considerations. One such consideration is 
the background of a written constitution 
under which the State and its instru- 
mentalities (which take in the Executive 
and the Legislature) have to function. 
And they have to function in tune with 
the basic constitutional mandates of 
which Arts. 14 and 19 are prominent by 
virtue of their glorious content. In a sense, 
the development of Indian administrative 
law has been to a large extent linked 
with a progressive interpretation of Arti- 
cle 14 of the Constitution as embodying 


the concept of ‘fairness in action’. The 
march of law from A. K. Gopalan, AIR 


1950 SC 27 to Maneka Gandhi, AIR 1978 
SC 597, over a period of about 30 years 
(which period synchronises with that 
during which there was progress ‘to- 
wards a comprehensive system of admin~ 
istrative law’, in England too, and which 
Lord Diplock regarded as “having been 
the greatest achievement of the English 
Courts in my judicial lifetime’—See IRC 
v. Federation of Self-Employed, (1981) 2 
All ER 93 at 104) will be a reveal- 
ing feature to any students of constitu- 
tional history and law. In a sense, the 
expositions contained in Maneka Gandhi's 
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case and its further amplifications in R. D. 
Sheity’s case, AIR 1979 SC 1628, and 
Ajay Hasia’s case, AIR 1981 SC 487, mark 
‘the commanding heights of the law’, as 
against the ‘twilight area of maladmin- 
istration’. 

19. The following passage occurring 
at p. 624 in Smt. Maneka Gandhi v. Union 
of India, ATR 1978 SC 597, is the index- 
finger. of approach of courts towards law 
and legal procedure: 

“Article 14 strikes at arbitrariness in 
State action and ensures fairness and 
€quality of treatment. The principle of 
reasonableness, which legally as well as 
philosophically, is an essential element 
of equality or non-arbitrariness pervades 
Article 14 like a brooding omnipresence 
and the procedure contemplated by Arti-~ 
Cle 21 must answer the test of reason- 
ableness in order to be in conformity with 
Article 14. It must be ‘right and just and 
fair’ and not arbitrary, fanciful or op- 
pressive; otherwise, it would be no pro- 
cedure at all and the requirement of Arti- 
cle 21 would not be satisfied.” (emphasis 
supplied). 


20. If a citizen is aggrieved by a law, 
even if made by Parliament or legisla- 
ture within its legislative competence. it 
is liable to be struck down, if it does not 
conform to the requirements of Art. 14 
of the Constitution. And the core of the 
query is: Is the law “right and just and 
fair’? A substantial impairment of the 
existing rights by a retroactive law, may 
also, in given circumstances, be liable to 
a successful challenge on the ground of 
arbitrariness, wnreasonableness and op- 
pressiveness, though generally a sove- 
reign legislature, as held in Jawaharmal 
v. State of Rajasthan, ATR 1966 SC 764, 
and other cases, has powers to give re- 
trospective effect to a legislative enact- 
ment. If that be the position of a piece 
of legislative actlon made by the Parlia- 
ment or the legislature itself, a subord- 
inate legislation by a delegated authority 
cannot claim a greater privilege or @ 
larger immunity from judicial scrutiny. 

21. That a sovereign Parliament is ox 


a superior plane than cther subordinate 
legislative bodies, has been acceptec 


many years back. Ever, colonial legisla 
tyres cannot claim the same status as £ 


sovereign Parliament; like the House 0! 
Commons of the United Kingdom. It hat 
been so held more than a century back i 
Kielley v. Carson, (1842) 4 Moo PCC 63 
Doyle v. Paleoner, (1865) LR 1 PC 32 
and Barton v, Taylor, (1866) 11 App Ca 
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197. The Judicial Committee of the Privy 
Council speaking through Lord Diplock, 
and delivering the majority judgment of 
the Board, in Rediffusion (Hong Kong) 
Lid, v. Att. Gen. of Hong Kong, (1970) AC 
1136, referred to the absence of jurisdic- 
tion of English courts to interfere in the 
conduct of proceedings of the fully sove- 
reign Parliament of the United Kingdom, 
ang the inapplicability of that principle 
to the colonial legislatures. Colonial legis- 
latures and their members did not at com- 
mon law enjoy all the privileges and 
immunities of the English lex et consue- 
tudo Parliamenti. The courts, it was held, 
“have a preventivé jurisdiction in rela- 
tion to the unlawful conduct by a sub- 
ordinate legislature, if there would be no 
remedy after the legislative process 15 
complete”. We have referred to this as- 
pect only to point out that a well-known 
distinction exists between a Parliament- 
ary enactment and a subordinate legisia- 
tion. 

22. This vital distinction between the 
legislative exercise of a sovereign Parla- 
ment and the subordinate functioning of 
delegate of legislature had been noteg by 
the Indian High Courts, soon after the 
advent of the Constitution. Even in res- 
pect of rule-making powers, the 
fact that a subordinate functionary or a 
delegate of legislative power could not 
make provisions with retrospective effect 
unless such a power is conferred express- 
ly by the very parent statute, had been 
held by two decisions of 1956 in Modi 
Food Products Lid. v. Commr. of Sales 
Tax, U. P., AIR 1956 All 35 and M. L 
Bagga v. C. Murhar Rao, AIR 1956 Hyd 
35. The Allahabad High Court in the 
decision referred to above observed as 
follows (at p. 39 of AIR 1956 All):— 

“A legislature can certainly give retro~ 

spective effect to pieces of legislation 
passed by it but an executive Govern- 
ment exercising subordinate and delegat~ 
ed legislative powers, cannot make legis~ 
lation retrospective in effect unless that 
power is expressly conferred.” 
The same question was posed for decision 
before a Division Bench of the Hydera- 
bad High Court referred to above. The 
High Court posed the important question. 
Whether a rule made by the subordinate 
statutory authority could be given retro- 
spective effect? After referring to the de- 
cisions cited at the Bar the court (at p. 38 
of AIR 1956 Hyd 35) observed:— 

“But none of these cases touches the 


question whether.a rule-making auth- | 


ority in the absence of any express power 
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in that behalf in the parent enactment 
can frame rules with a retrospective op- 
eration.” 

Thereafter the court proceeded to ob- 
serve (at p. 38) as follows:— 

“Rule-making power conferred upon 
any other body or authority is a form of 
delegated legislation. 

. + & % 

We have given anxious thought to the 
question under discussion. The learned 
advocate for the petitioner has been un- 
able to cite any authority to support his 
contention in regard to retrospectivity 
of the rule upon which he principally 
based his argument nor have we been 
able to lay our hand upon one which may 
help us in the decision of this revision. 

In our opinion, the rule-making auth- 
ority does not possess plenary power to 
give the subordinate delegated legislation 
retrospective operation unless and until 
that power is expressly conferred by the 
parent enactment.” 

23. This court too, followed the same 
principles in the unreported decision in 
the Highland Produce Co. Ltd. v. The 
Commr., Alleppey , Municipality (O. P. 
Nos. 196 to 202 of 1955 decided on 26-10- 
1956). Justice Varadaraja Iyengar held: 


“The ordinary rule is that whatever 
may be the plentitude of powers of the 
legislature in this matter of retrospective 
legislation, the subordinate authority to 
whom the Legislature delegates the func- 
tion of framing Regulations for carrying 
out the objects and policy of the statute, 
has but limited powers. One limitation 
is that it cannot legislate retrospectively 
unless the power is specifically reserved.” 

24. ‘These decisions are only ilustra- 
tive of the very many cases which have 
taken that view. It is unnecessary to 
undertake a circular tour of judicial deci- 
Sions on this aspect, for, the Supreme 
Court also has now made the position 
clear and beyond any possible doubt in 
the Income-tax Officer, Alleppey v. M.C. 
Ponnoose, AIR 1970 SC 385 and Ex- 
Major N. C. Singhal v. Director General, 
Armed Forces Medical Services, New 
Delhi, AIR 1972 SC 628. The Supreme 
Court decisions have been noted in a Full 
Bench decision of this court in T. C. Sree- 
dharan Pillai v. State of Kerala, 1973 Ker 
UT 151: (1973 Lab IC 722). 


25. This difference between an act of 
legislature. and a subordinate legislation, 
had been dealt with by Maxwell while 
discussing the retrospective effect of a 
legislative enactment. While it has been 
moted that an Act of Parliament can be 
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‘ effective from the date on ‘which the Act 
receives the Royal assent,‘the position in 
relation to statutory. instruments -was 
.. held to be different. This difference had 
3 been clearly brought out in the decision 
in Johnson v. Sargant & Sons, (1918) I 
KB 101. Maxwell refers to that case with 
the following observation: 


“According to a decision of Bailhache 
J., statutory instruments do not come 
into operation the day on which they are 
made, but on the day on which they are 
first made available or known to the 
‘public or to the person whom it is sought 
to affect by them.” (emphasis supplied). 
See Maxwell on the Interpretation of Sta- 
tutes, 12th Edition pp. 15 and 16. Bail- 
hache, J., in the decision aforesaid, ad- 
verted to the argument (given at page 102 
of the report) of the defence counsel: 

“The Order became effective only when 
it became known to the parties and the 
public, namely, on May 17. The suggest- 
ed analogy between a statute and an 
order such as this is not sound. A publi- 
city is given to a statute during its pas- 
sage through Parliament which is entire- 
ly absent in the case of an Order.” 

The reasoning of the judgment is con- 
tained in the following words occurring in 
page 103: 


“While I agree that the rule is that a 
statute takes effect on the earliest mo- 
ment of the day on which it is passed or 
on which it is declared to come into op- 
eration, there is about statutes a publi- 
city even before they come into operation 
which is absent in the case of many 
Orders such as that with which we are 
ow dealing; indeed, if certain Orders 
are to be effective at all, it is essential 
that they should not be known until they 
are actually published. In the absence of 
authority upon the point I am unable to 
hold that this Order came into operation 
before it was known......... ” 


26. The necessity that the people affected 
by law should have sufficient knowledge 
of the law, had been accepted as a basic 
tenet and inextricable characteristic of 
law even by legal theoreticians and juris- 
prudentialists. The following opening pas- 
sage in the article by Joseph Raz entitled 
‘The Rule of Law and Its Virtue’, high- 

_lights the points: 


“F, A. Hayek has provided one of the 
‘clearest and most powerful formulations 
of the ideal of the rule of law: ‘stripped 
of all technicalities this means that gov- 
ernment in all its actions .is bound by 
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rules fixed and announced beforehand — 
rules which make it possible to foresee 
with fair certainty hovy the authority 
will use its coercive powers in given cir- 
cumstances, and to plan one’s individual 
affairs on the basis of this knowledge’.” 
(emphasis supplied} 

See 1977 Law Quarterly Review, Volume 
93, page 195. a 
27. Again the same idea is expressed 
while dealing with the principles derived 
from the basic ideals of the Rule of Law. 
One of the more important principles of 
the Rule of Law has been stated at page 
198, in the following words: l 

“AN laws should be prospective, open 
and clear, One cannot be guided by a 
retroactive law. It does not exist at 
the time of action. Sometimes it is then 
known for certain that a retroactive 
law will be enacted. When this happens 
retroactivity does not conflict with the 
rule of law (though it may be objected to 
on other grounds). The law must be open 
and adequately publicised. If it is to guide 
people they must be able to find out what 
it is.” (see pp. 198 and 199) 
Adequate publicity to those from whom 
law expects obedience thereto, has thus 
been held as a basic requirement of: the 
law itself. ; 


28. We do not wish to expatiate on 
the basis of the law to a greater extent 
thanis necessary for the purpose of this 
case. It may, however, be desirable ta 
bear in mind that law by its very. accept- 
ed definition consists of “the rules recog~ 
nised and acted on by courts of justice” 


(see Salmond on Jurisprudence, eleventh 
edition, Chapter 2, note 17, page 41 under 
the title ‘Definition of Law’). While. dis- 
cussing the concept of “justice according 
to Law”, Salmond states that ‘justice 
demands that a man should not be puni- 
shed except for breach of a knowable 


rule”. Again the author stated: “Laws 
are in theory, as Hooker says, ‘the voices 
of right reason’; they are in theory “the 
utterances of Justice speaking to men by 
the mouth of the State”. The necessity 
that a rule should be known, has again 
been emphasised by him when he states: 
“It is often more important that a rule 
should be definite, certain, known, and 
permanent, than that it should be ideally 
just”. These observations also underline 
the obligation of a State to speak or to 
make known, a rule, so that it could an- 
swer the description of law. 

29. Even in the realm of contractual 
obligations the concept.o{ mistake of law, 
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appears to have undergone substantial 
changes. Cheshire and Fifoot’s Law of 
Contract, 10th and latest edition now 
available, contains the following passage 
at p. 582: 

“In 1943, indeed, Croom-Johnson J. 

thought the proposition that ‘a voluntary 
payment under mistake of law cannot be 
recovered’ to be ‘beyond argument at 
this period in our legal history’.” 
It was in Sawyer and Vincent v. Wind- 
sor Brace Ltd., (1943) KB 32, that Croom- 
Johnson expressed the above view. The 
law is not static; ‘the wind of change 
blows on it’, as observed by Lord Den- 
ning. This is reflected in the fact that 
barely seventeen years later, the Privy 
Council in the decision Kiriri Cotton Co. 
Ltd. v. Dewani, (1960) AC 192, appears to 
have departed from what is termed as 
the categorical English juristic 
Cheshire and Fifoot refers to the above 
decision in the following words: 

“The Judicial Committee of the Privy 
Council, however, held in 1960 thata 


plaintiff may recover money paid on a 
mistake of law provided that he is not 
in pari delicto with the defendant.” . 
(emphasis supplied) 
The extent of the departure can well be 
appreciated when the well-known auth- 
ority on the law of contract, had earlier 
summarised the position in the following 
words: “Money paid under a mistake of 
law cannot in any case be recovered” 


(emphasis supplied). See Pollock on Con- 
tracts edited by Winfield, 13th edition, 
p. 378. i 

30. We may perhaps wind up the dis- 
cussion on this aspect, by referring to 
some of the observations in the article 
‘Law as Institutional Fact’ delivered by 
Neil MacCormick : 

“There is no justification for compla- 
ncy about our traditional 
Xf expounding and elaborating and work- 
ng with the law. We cannot rest content 
with a priori assumptions about the way 
laymen speak or think about the law. 
There seem to be good practical reasons 
for lawyers’ use of institutions as orga- 
nising concepts......... But we ought at 
least to give serious, though properly cri- 
tical, attention to any alternative sugges- 
tions about the organisation and exposi- 
tion of the law. There are two desiderate s 
that the law should be readily compre- 
hensible to and sensibly organised for 
those who work with it, and that jit should 
also make as much sense as possible to 
the non-professionals whose lives are re- 
vulated by it.. At present we have no way 
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of knowing how far the second of these 
desiderate is or is not met.” 


31, The necessity for adequate publi- 


‘city of the Rules to be known to those 


from whom law expected obedience, had 
been clearly noted by the decisions of our 
Supreme Court, soon after the advent of 
the Constitution. We need therefore only 
refer to those decisions and formulate, 
what, according to us, are the correct 
principles which emerge from the deci- 


.Sions of the Supreme Court on this aspect. 


We shall presently deal with this. 


32. The Supreme Court in Harla v, 
State of Rajasthan, AIR 1951 SC 467 
speaking through Bose, J. (who had been 
held in such high esteem and whose cele- 
brated judgments had elicited apprecia~< 
tion from and recognition of English 
Judges by having been quoted with ap- 
proval in England, as is seen, for exam- 
ple, in R. v. Brixton Prison ‘(Governor), 
(1963) 2 QB 243, which paid tributes to 
the judgment of Bose, J. in Muller v. Su- 
perintendent, Presidency Jail, Caicutta, 
1955 Inter LR 497 spoke clearly and force- 
fully in the following terms (at p. 468): 


“In the absence of any special law or 
custom, we are of opinion that it would 
be against the principles of natural jus- 
tice to permit the subjects of a State to 
be punished or penalised by laws of 
which they had no knowledge and of 
which they could not even with the exer- 
cise of reasonable diligence have acquir- 
ed any knowledge. Natural justice re- 
quires that before a law can become op- 
erative it must be promulgated or pub- 
lished. It must be broadcast in some re- 
cognisable way so that all men may know 
what it is; or, at the very least, there 
must be some special rule or regulation 
or customary channel by or through 
which such knowledge can he acquired 
with the exercise of due and reasonable 
diligence. The thought that a decision 
reached in the secret recesses of a cham- 
ber to which the public have no access 
and to which even their accredited re- 
presentatives have no access and of which 
they can normally know nothing, can 
nevertheless affect their lives, liberty 
and property by the mere passing of a 
Resolution without anything more is 
abhorrent to civilised man. It shocks his 
conscience. In the absence therefore of 
any law, rule, regulation or custom, -we 
hold that a law cannot come into being 
in this way. Promulgation or publication 
of some reasonable sort is essential.” 
Referring to the decision in Johnson v. 


‘Sargant, (1918) 1: KB 101, the difference 


i 
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in the making of Parliamentary enact- 
ment and subordinate statutory instruc- 
ments was detailed in the following 
words: 

“Acts of the British Parliament are 
publicly enacted. The debates are open 
to the public and the Acts are passed by 
the accredited representatives of the peo- 
ple who in theory can be trusted to see 
that their constituents know what has 
been done. They also receive wide publi- 
city in papers and, now, over the wire- 
less. Not so Royal Proclamations and 
Orders of a Food Controller and so forth. 
There must therefore be promulgation 
and publication in their cases. The mode 
of publication can vary; what is a good 
method in one country may not necessa- 
rily be the best in another. But reason- 
able publication of some sort there must 
be.” 

And in para 12, it was observed: 

“Nor is the principle peculiar to Eng- 
land. It was applied to France by the 
Code Nepoleon, the first Article of which 
states that the laws are executory “by 
virtue of the promulgation thereof’ and 
that they shall come into effect “from 
the moment at which their promulgation 
can have been known”. So also it has been 
applied in India in, for instance, matters 
arising under R. 119, Defence of India 
Rules. See, for example, Emperor Crown 
v. Manghumal Tekumal, ILR (1944) Kar 
107: (AIR 1944 Sind 142), Shakoor v. 
Emperor, ILR (1944) Nag 150: (AIR 1944 
Nag 40) and Babulal v. King Emperor, 
ILR (1945) Nag 762: (AIR 1945 Nag 218). 
It is true, none of these cases is analog- 
ous to the one before us but they are 
only particular applications of a deeper 
rule which is founded on natural jus- 
tice,” 


33. The necessity for such a require- 
ment of adequate publication was again 
insisted upon in a decision which went 
to the Supreme Court from the State of 
Kerala, The absence of adequate publica- 
tion led to the invalidation of an excise 
levy in that case, The Supreme Court 
held in that case as follows: 
(at pp. 299, 300 of AIR 1958 SC): 


“The rules, which included R. 7 under 
which the licences in question had been. 
issued have been published in Cochin 
Sarkar Gazette and those rules have the 
force of law and have to be read as part 
of the Act and can only be varied, sus- 
pended or annulled in like manner, ie., 
by a rule or notification similarly publish- 
ed. It is conceded that the endorsement 
at the foot of the Ext. (1), which is said 
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to be a statutory order made under S. 17 
and which obviously varied the provisions 
of R. 7 by enhancing the fee on licences 
by adding a 20% commission to the fee 
already paid was not published in the 
Cochin Sarkar Gazette. It follows, there- 
fore, that even if the endorsement could 
be regarded as a rule or notification pre- 
scribing the levy of duty, not having 
been published in the manner aforesaid, 
the same cannot be regarded as a valid 
order having the force of law and, there- 
fore, the impost cannot be said to be sup- 
ported by authority of any law.” 

(emphasis supplied) 
And later it was further observed: 


“The fact of the matter is that the 
impost was nothing but an executive 
order, if an order it was, which had no 
authority of law to support it and was, 
therefore, an illegal imposition. As ex- 
plained by this Court in Mohammad Ya- 
sin v. Town Area Comrnittee, Jalalbad, 
1952 SCR 572: (AIR 1952 SC 115) (A) and 
again in Bengal Immunity Co. Lid. v. 
State of Bihar, (1955) 2 SCR 603 at p. 681 : 
((S) ATR 1955 SC 661 at p. 693) (B) an 
impost not authorised by law cannot pos- 
sibly be regarded as a reasonable restric- 
tion and must, therefore, always infringe 
the right of the respondent to carry on 
his business which is guaranteed to him 
by Art. 19 (1) (g) of the Constitution.” 
See State of Kerala v. P. J. Joseph, AIR 
1858 SC 296 (at p. 300). 


34. These two decisions had been the 
subject-matter of consideration in the 
sixties by the Supreme Clourt in the de- 
cision in Bangalore Woollen, Cotton and 
Silk Mills Co. Ltd., Bangalore v. Corpo- 
ration of the City of Bangalore, AIR 1962 
SC 562. A resolution by the Bangalore 
Corporation levying Octroi duty on 
cotton and wool was chellenged in that 
action on the ground that failure to notify 
the final resolution of the imposition 
of the tax in the Government Gazette 
was fatal to the levy. The Supreme Court 
in para 4 noted that the resolution was 
published in newspapers and was also 
communicated to those affected by it and 
thus it was well-known ‘to those direct- 


ly concerned with it. The Supreme Court 
therefore observed that a failure to pub- 
lish it in the Government Gazette did 
not affect the merits of its imposition. 
The action of the Corporation in levy- 
ing the duty was salvaged on the basis 
of, and only on the basis of,- S. 38 (1) of 
the City of Bangalore. Municipal Corpo~« 
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ration Act (69 of 1949) which contained 
a saving provision in the following terms 
(at p. 563): 

“No act done, or proceeding taken un- 
der this Act shall be questioned merely 
on the ground — l 


a a 

D of any defect or irregularity in 
such act or proceeding, not affecting the 
merits of the case.” 
It was in the above background and hav- 
ing regard to the provision of S. 38 (1), 
which, according to the Supreme Court, 
was unambiguous and clear, that the 
levy was upheld, observing that mere 


failure to notify the final resolution of 


the imposition of the tax in the Govern- 
ment Gazette is not fatal to the legality 
of the imposition. 


35. The question was considered again 
in the decision of the Supreme Court in 
State of Maharashtra v. Mayer Hans 
George, AIR 1965 SC 722. It is necessary 
to bear in mind that in that case, a noti- 
fication under the Foreign Exchange 
Regulation Act, 1947 had been publish- 
ed by the Government in the Gazette, 
and the notification purported to have 
effect only from the date of publication 
in the Gazette. There was no contention 
in that case that the publication was not 
in a mode not contemplated by the sta- 
tute. The contention was that a person, 
a German national by birth and stated 
to be a sailor by profession, apprehend- 
ed in the act of smuggling at the in- 
stance of an international gang of gold 
smugglers — ignorant about the restric- 
tive notification (which made his act an 
offence) he being out of India at the 
time the notification was published in 
the ‘Gazette in India, was not guilty for 
the reasons, (i) he lacked the mens rea 
and (ii) the. notification, which was only 
a subordinate legislation, “could be 
deemed to be in force not from the date 
of its issue or publication in the Gazette 
but only when it was brought to the 
notice of persons who would be affected 
DY earann ” The fact that there had 
been publication of the relevant statutory 
notification had been emphasised as a 
distinguishing feature of that case in the 
following words (at p. 741): 


“But in the case on hand, the notifica- 
tion by the Reserve Bank varying the 
scope of the exemption, was admittedly 
‘published’ in the Official Gazette — the 
usual mode of publication in India, .and 
it was so published long before the re- 
spondent landed in Bombay. The ques- 
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tion, therefore, is not whether it was 
published or not, for in truth it was pub- 
lished, but whether it is necessary that 
the publication should be proved to have 
been brought to the knowledge of the 
accused.” 


And again it was observed (at p. 743) : 

“Taking the present case, the question 
would immediately arise, is it to be made 
known in India or throughout the world, 
for, the argument on behalf of the re- 
spondent -was that when the respondent 
left Geneva on November 27 he was not 
aware of the change in the content of 
the exemption granted by the Reserve 
Bank. In a sense the knowledge of the 
existence or content of a law by an indi- 
vidual would not always be relevant, 
save on the question of the sentence to 
be imposed for its violation. It is ob- 
vious that for an Indian law to operate 
and be effective in the territory where 
it operates viz., the territory of India it 
is not necessary that it should either be 
published or be made known outside the 
country.” (emphasis supplied) 


The Supreme Court repelled the pleas. 
Rajagopala Ayyangar, J. speaking for 
himself and Mudholkar, J. observed as 
follows (at p. 740) : 


"In our opinion, the very object and 
purpose of the Act and its effectiveness 
as an instrument for the prevention of 
smuggling would be entirely frustrated 
if a condition were to be read into S. 8 
(i) or S. 23 (1-A) of the Act qualifying 
the plain words of the enactment, that 
the accused should be proved to have 
knowledge that he was contravening the 
law before he could be held to have con- 
travened the provision.” 


The observations of Subba Rao, J. in the 
minority judgment may also be usefully 
extracted in this connection (at p. 732) : 


“Even so it is contended that the noti- 
fication dated November 8, 1962, is law 
and that the maxim ‘ignorance of law is 
no defence’ applies to the breach of the 
said law. To state it differently, the 


‘argument is that even the mental condi- 


tion of knowledge on the part of a per- 
son is imported into the notification; the 
said knowledge is imputed to him by the 
force of the said maxim. Assuming that 
the notification dated Nov. 8, 1962, is a 
delegated legislation, I find it difficult to 
invoke that. maxim as the statute em- 
powering the Reserve Bank: of India to 
give the’ permission, or the rules made 
thereunder do not prescribe the mode of 
publication of the notification. Indeed a 


168 Ker, 


Similar question arose before the Privy 
Council in 1963 AC 160 ‘and a similar 
argument was advanced before it; but 
the Board rejected it. I have already, 
dealt with this decision in another con- 
text. There the Minister under the 
powers conferred on him by S. 9 of the 
Immigration Ordinance, 1952, issued an 
order prohibiting the appellant therein 
from entering Singapore. He was pro- 
secuted for disobeying that order. S. 9, in 
the case of an order directed to a single 
individual, contained no provision for 
publishing the order or for otherwise 
bringing it to the knowledge of the per- 
son named. The Crown invoked the: pre- 
cept that ignorance of the law was no 
excuse. In rejecting the contention of the 
Crown, Lord Evershed, speaking for the 
Board, observed at p. 171 thus : 


"Their Lordships are unable to accept 
the contention. In their Lordships’ 
Opinion, even if the making of the order 
by the Minister be regarded as an exer- 
cise of the legislative as distinct from 
the executive or administrative function 
(as they do not concede), the maxim can- 
not apply to such a case as the present 
where it appears that there is in the 
State of Singapore no provision, corres- 
ponding, for example, to that contained 
in S. 3 (2) of the English Statutory In- 
struments Act of 1946, for the publication 
in any form of an order of the kind 
made in the present case or any other 
provision designed to enable a man by 
estab a inquiry to find out what ‘the 
aw’ is”, 


36. The impact ofthese decisions had 
been considered by the Andhra Pradesh 
High Court by Chinnappa Reddy, J. (as 
his Lordship then was of the Andhra 
Pradesh High Court) in R. Narayana 
Reddy v. State of A. P., (1969) 1 Andh 
WR 77, and on a consideration of the rel- 
evant principles emerging. from the deci- 
Sions referred to, it was observed as fol- 
lows (at p. 1370 of 1972 Lab IC) :— 

“Though, generally introduced un- 
obtrusively and seldom attended by the 


flourish: of bugles, delegated or subordi- - 


nate legislation is all pervasive and there 
-is hardly any field of activity where gov- 
ernance- by delegated legislative powers 
-is not as important, if not more impor- 
tant, than governance by Parliamentary 
‘legislation. One has only to go through 
any issue of the Official Gazette to real- 
ise: how -much we are governed by sub- 


ordinate: legislation. It is. then’ not just to. 
those that are governed that: they should 
be informed of the law. that governs.. 


—_ 
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them? Justice Vivian Bose called this a 
principle of natural justice, though, I 
have no doubt, that the learned Judge 
did not mean to add to the two great 
principles of natural justice. Nemo judex 
in causa sua and audi alteram partem. 
What the learned Judge meant was that 
the principle that there can be no law 
that is not published or promulgated is 
as true a principle of justice and fair 
play as any principle of natural justice. 
Judges in India are brought to admin- 
ister law according to the principle of 
justice, equity and good conscience”. 

After referring to Harla’s case (AIR 1951 
SC 467) and quoting from that judgment 
the passage referred to earlier herein, 
Chinnappa Reddy, J. proceeded to ob- 
serve (at p. 1370 of 1972 Lab IC): 


“I most respectfully agree that the 
idea that a person may be governed by 
a law that cannot be known by him be- 
cause it is not published or promulgat- 
ed is revolting to judicial conscience and 
civilised thought. It has with it a strong 
odour of totalitarianism and of the Ges- 
tapo. It is repugnant to the Principles of 
Justice, Freedom, Equality and Frater- 
nity, cherished by all lovers of Demo- 
cracy and enshrined in our Constitution.” 
With respect, we wholly endorse the 
view and share the sentiments. 


37. The decisions in Harla’s case, AIR 
1951 SC 467 and R. Narayana Reddy’s 
case, (1969) 1 Andh WR 177, were also 
considered and discussecl in detail, by 
one of us (Justice Poti) when his Lord-: 
ship rendered the decision in Gracy v: 
State of Kerala, 1972 Ker LT 141 : (1972 
Lab IC 1367). The principle which dis- 
tinguishes an enactment of the sovereign 
legislation from a subordinate legislation 
was elaborated there in the following 
words (at p. 1369): 

“Statutes passed by the legislature and 
law. made by authorities to whom power 
of legislation is delegated by statutes call 
for compliance by those to whom they, 
are directed and therefore it is necessary 
that there should be publicity in regard 
to such laws so as to bind those whom 
they govern. Legislations by way of sta- 
tutes are ‘often accompanied by a fan- 
fare of publicity’. During the process of 


its: motion through the legislative anvil’ 
‘there is publicity for the measure, Tha 


matter is debated in the legislature and 
discussed in the press and sometimes in 


the platforms. But this is not the’ case 
with -subordinate. legislation which often 
issues’ from the Secretariat .of -the Gov-. 
emmant or other offices,. ‘The citizen ..to, 


a 
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whom it is- directed is not expected to 
have notice of it automatically so as to 
call for his obedience to it unless it. is 
accompanied by such publicity as- would 
normally bring it to his notice. It is open 
to the statute under which such subordi- 
nate legislation is made to prescribe the 
mode in which publication is to be made. 
In the absence of any such direction in 
the parent statute such subordinate leg- 
islation would become operative only on 
publication in one or other modes which 
is being normally resorted to, The publi- 
cation in the gazette is the usual mode 
in which such legislation is notified to 
the public and under ordinary circum- 
stances that should be taken to be the 
proper or the normal course.” 


38. As stated earlier, this decision had 
been overruled by a Division Bench in 
Kochusara v. Gracy C. T., 1973 Ker LT 
880. The Division Bench took the view 
that Poti, J. and Chinnappa Reddy, J. 
erred in applying the dictum of the Su- 
preme Court in Harla’s case, AIR 1951 
SC 467, and that the principles laid down 
by the Supreme Court in State of Maha- 
rashtra v. Mayer Hans George, AIR 1965 
Sc 722, was authority for the position 
that as regards a statutory notification, 
the date of issue would be an effective 
date, though the publication of the noti- 
fication happened to be later. The Divi- 
sion Bench summarised the legal position 
as follows: ; 


“The result again is that, in a case 
like this, the mere making of the sub- 
ordinate legislation is sufficient to give 
validity to it : publication is not neces- 
sary for bringing it into force or giving 
it validity.” 


Harla’s case was distinguished in the 
following words : 

“We may also point out that the facts 
in Harla’s case, AIR 1951 SC 467, were 
different, the Jaipur Opium Act could 
not have ‘been said to have been made; 
there was only a resolution by the Coun- 
cil of Ministers. And we may also add 
that this case does not appear to have 
been considered in Mayer Hans George’s 
case, AIR 1965 SC 722”. | | 

39. Reliance was also placed by the 
' Division Bench -on the comments made 
by Allen .in relation to the decision ‘in 
Johnson v. Sargant ,(1918) 1 KB 101 as 
referred to in the 1965 edition of ‘Law 
and Orders’, . Bas p 

40. With respect, we feel that: the ap-— 
proach of the Division - Bench “on ` this 


question -had ‘not -been'-correct. It: may ‘be: ’ 
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noticed that the decision in Mayer Hans 
George’s case, AIR 1965 SC 722, did not 
hold that the view of Bailhache, J. in. 
Johnson v, Sargant, (1918) 1 KB 101 was.: 
erroneous. The following observation of. 
Prof, C. K. Allen on which the Supreme. 
Court found great force, but in respect. 
of which there was no necessity for any 
final decision. in that case reads as fol- 
lows (at p. 742): 


“On the face of it, it would seem rea- 
sonable that legislation of any kind 
should not be binding until it has some- 
how been ‘made known’ to the public, 
but that is not the rule of law and if it 


were, the automatic cogency of a statute 
which has received the royal assent would. 
be seriously and most inconveniently im- 
paired.” 


41. That the requirement of the leg- 
islation being known to the public is ob- 
served by the learned author as “not the 
rule of law”. The extracts from the arti- 
cle of Joseph Raz and Nayak, . do not 
Share the view of Professor Allen on this 
facet of rule of law. 


42. Referring to the decision of Bail- 
hache, J. Professor Allen has observed : 
“The decision has always been regarded 
as very doubtful, but it never came un- 
der review by a higher court,” 


43. It must, however, be noted that in 
support of his observations, the author 
has not referred to any textual state- 
ments or decided cases other than the 
decision in Jones v. Robson, (1901) 1 QB 
673. The-reliance on Jones v. Robson does 
not appear to be quite justified. As Pro- 
fessor Allen himself admits, Jone’s case 
is not on all fours as regards the princi- 
ple enunciated by Bailhache, J. The ques-' 
tion which arose in Jone’s case was whe-' 
ther the Coal Mines Order which con- 
tained a prohibition on the use of de- 
tonators in mines in the contingencies 
mentioned therein, satisfied the require- - 
ment of S, 6.0f the Coal Mines Regulation 
Act, 1896 which enabled the Secretary of. 
State to make such an order. The rel- 
evant portion of that section reads: 

“A Secretary of State on being satis- 
fied that any explosive is or is likely to 
become dangerous, may, by order, of. 
which notice shall be given in such man- ; 
ner as he may direct, prohibit the use, 
thereof in any mine, or in any class of. 
mines,. either ‘absolutely or subject to : 
conditions........ seesedecevsereeedes” - (emphasis 
Supplied) * a 
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The question which arose for decision was 
whether notice of the Order had been 
given by the Secretary of the State. The 
contention in that case as is evident from 
the arguments summarised at page 678 
of the report was: “The notice to be 
given under Sec. 6 by the Secretary of 
State is essentially an official act, and 
there is a presumption that such an act 
was in fact done. The provision as to 
notice is directory only, and is not a 
condition precedent : Le Feuvre v. Mil- 
ler, (1857) 8 E & B 321” Ik was not a 
case where the Coal Mines Order had 
not been published by the Government. 
The following passage occurring at page 
676 of the report will make the position 
clear : 


“The justices were of opinion as to 
contention 1, that the Government prin- 


ters’ copy was in itself sufficient evi- 


dence of the alleged order of July 
24, 1899, having been made by a Secre- 
tary of State, and of a direction by him 
as to the manner in which notice should 
be given of the making of such order. 
and that the sending of the order by the 


agent of the colliery to the appellant 
was also sufficient evidence of such notice 
having been given within the meaning of 


S. 6 of the Coal Mines Regulation Act, 
1896.” (emphasis supplied) 

It is thus evident that a statutory order 
had been printed by the Queen’s printer. 
Such publication of the Order by the 
Queen’s printer was contended as suffi- 
cient notice of the making of the Order. 
Even personal service of the Order on 
the affected person was established in 
that ease, for a copy of the statutory 
order had been sent by the agent of the 
colliery to the manager of the colliery 
who was prosecuted in that case. It was 
in the above background that Bruce, J. 
observed : 


“I think that the directions contained 
in the section about notice are directory 
only; that the order comes into force 
when it is made by the Secretary of 
State, and although power is given to 
him to give notice of the order and to 
direct how notice shall be given of the 
order, yet that is not essential to the 
order coming into operation, but is mere- 
ly directory, and the fact that no notice 
is given does, not prevent the order hav- 
ing effect.” 

We, therefore feel that Jones v. Rob- 
son, (1901) 1 QB 673, does not justify the 
criticism of Bailhache’s, J. decision, for 
_in Jones’ case the order had been print- 
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ed by the Queen’s printer and factually 
a copy of such order hed been served on 
the affected person, while in the case 
before SBailhache, J. the question was 
whether before the publication of a sta- 
tutory instrument, it covld become known 
and consequently could take effect until 
it became known, 


44. In this connection. with utmost re- 
spect to the learned author, we remind 
ourselves of what has been said recently 
by an equally eminent author and a sit- 
ting Judge of English Court, Megarry, J. 
in Cordell v. Second Clanfield Properties 
Lid., (1969) 2 Ch 9 at p. 16. Said the 
learned Judge : 


“It seems to me that words in a book 
written or subscribed to by an author 
who is or becomes a Judge have the 
Same value as words written by any 
other reputable author, neither more nor 
less. The process of authorship is entire- 
ly different from that of judicial deci- 
Sion. The author, no doubt, has the bene- 
fit of a broad and comprehensive survey 
of his chosen subject as a whole, toge- 
ther with a lengthy period of gestation, 
and intermittent opportunities for recon- 
sideration. But he is exposed to the peril 
of yielding to preconceptions, and he 
lacks the advantage of that impact and 
sharpening of focus which the detailed 
facts of a particular case bring to the 


Judge. Above all, he has to form his 
ideas without the aid of the purifying 


ordeal of skilled argument on the speci- 
fic facts of a contested case, Argued law 
is tough law. This is as true today as 
it was in 1409 when Hankford, J- said : 


“Home ne scaveroit dz quel metal un 
campane fuit, si ceo ne fuit bien batu, 
quasi diceret, Ie Jey per bon disputacion 
serra bien conus’, (Y. B. 11 Hen. 4, Mich, 
fo. 37).” 


45. The observations of Bailhache, J. 
had commenced themselves for accept- 
ance by the Supreme Court of India in 
Harla’s case, AIR 1951 SC 467. Accord- 
ing to us, it contains a more reasonable 
and rational view as regards the opera- 
tion of, and coming into effect of, a rule, 
which acts on, and affects, the rights of 
the citizens. That interpretation is more 
in accordance with the democratie func- 
tioning of the limits of the State and 
with the constitutional scheme of making 
and implementing laws, as correctly ob- 
served by one of us (Poti, J.) and Chin- 
nappa Reddy, J. It may be remembered 
in this connection that while English en- 
actments are beyond the doctrine of ultra 
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vires the position is different in other 
systems with written constitution and its 
concomitant importation of the doctrine 
of ultra vires. As Allen himself remarks 
at p. 446 of ‘Law in the Making’ by Sir 
Carleton Kemp Allen, 7th edition : 


“Tt goes without saying that we do not 
recognize the distinction, which exists in 
countries like France and the United 
States, between ‘organic’ or ‘constitu- 
tional’ and ‘ordinary’ laws; nor can any 
English statute be unconstitutional in the 
legal sense — the courts have not the 
power, as they have in the United States, 


to refuse to apply it on the ground of 
unconstitutionality.” (emphasis supplied) 

46. It is doubtful whether the propo- 
sition that a subordinate legislation by a 
delegated authority would be binding on, 
and can affect the rights of a citizen, 
even without there being any reasonable 
means for the citizens to know about its 
issue or existence (let alone the contents), 
would pass muster when tested on the 
principles of reasonableness and absence 
of arbitrariness encapsulated in Arts. 14 
and 19 of the Constitution. We need not, 
however, proceed to make a pronounce- 
ment on this aspect, as, in our view, the 
decisions of the Supreme Court fully 
support. the views of one of us (Poti, J.) 
and Chinnappa Reddy, J. in the decisions 
referred to above. 


47. The Supreme Court, it must be 
noted, has not held that the view in 
Johnson v. Sargant and Sons, (1918) I 
KB 101, was incorrect. Therefore, the 
Diviston Bench was not justified in vir- 
tually assuming that Bailhache’s case had 
been disapproved by the Supreme Court. 
The assumption and the approach of the 
Division Bench on this aspect is discerni- 
ble from the underlining given by it on 
the following sentence in the judgment 
of Ayyangar, J. in State of Maharashtra 
v. Mayer Hans George, AIR 1965 SC 
$22 (at p: 743) : 

“Even if, therefore, the view enunciat- 
ed by Bailhache, J. is taken to be cor- 
rect, it would be apparent that the test 
ta find out effective publication would be 
publication in India, not outside India so 
as to bring it to the notice of ‘everyone 
Who mtends to pass through India. (em- 
phasis supplied) 

It may also. be noted that the decision 
af the Supreme Court in Harla’s case, 
AR 1951 SC 467, and that in Joseph’s 
case, AIR 1958 SC 296, had not been 
referred to in the judgment in State of 
Maharashtra v, Mayer Hans Gearge, AIR 
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1965 SC 722. with great respect we are, 
therefore, of the view that the Division 
Bench was not right in relying on the 
observations of Ayyangar, J. in depart- 
ing from a rule which is clearly enunci- 
ated in Harla’s case and in Joseph’s case. 
The reasoning of Ayyangar, J. in Mayer 
Hans George’s case, AIR 1965 SC 722, 
does not support the wide proposition 
laid down by the Division Bench when 
it held (at p. 884 of 1973 Ker LT): 

“Subordinate legislation will take ef- 
fect from the date on which it is made 
and the absence of publication will not 
invalidate it.” 


We cannot agree with the finding of the 
Division Bench that the decision in 
Mayer Hans George’s case, AIR 1965 SC 
722, was authority for the proposition 
“that the subordinate legislation comes 
a force on the date on which it is 
made.” 


48. The two sentences in which the 
decision of the Supreme Court in Harla’s 
case (AIR 1951 SC 467) was considered 
and sought to be distinguished by the 
Division Bench, read (at p. 885 of 1973 
Ker LT 880) : 


“We may also point out that the facts 
in Harla’s case, AIR 1951 SC 467 were 
different : the Jaipur Opium Act could 
not have been said to haye been made : 
there was only a resolution by the Coun- 
cil of Ministers. And we may also add 
that this case does not appear to have 
been considered in Mayer Hans George's 
case, AIR 1965 SC 722.” 


We do not think that the reasoning in 
Harla’s case about the basic requirement 
of adequate publicity of any legislative 
action, could be distinguished on such 
tenuous grounds. 


49. In Jaipur, it was conceded that the 
Ruler had full powers of legislation. 
When in 1922, the then Maharaja died, 
leaving behind him a minor as succes- 
Sor, the Crown representative appointed 
a Council of Ministers to look after the 
Government and administration. Such a 
Council of Ministers had powers of leg- 
islation as well. By a resolution, the 
Council of Ministers purported to enact 
the Jaipur Opium Act. The Supreme 
Court posed the question arising for deci- 
sion and answered it in the following 
words ¢ 


Seress the only question is whether 
the mere passing of the Resolution with- 
out promulgation. or publication in the 
Gazette, or other means to.make the Act 
known to the public, was sufficient to 
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make it law. We are of opinion -that it 
was not.” g, oo" 

‘The decision of the Supreme Court in 
Harla’s case (AIR 1951 SC 467) cannot 
therefore be distinguished on the as- 
sumption (an erroneous one) that a reso- 
lution of Council of Ministers could not 
do duty for a legislative act. The reso- 
lution of Council of Ministers had leg- 
islative efficacy provided there was ade- 
quate publicity and in a mode known to 
‘law. 


50. According to us, the attempt at 
distinguishing the decision, or whittling 
down its effect, by reference to the cir- 
cumstance that that decision had not 
been brought to the notice of the Su- 
preme Court when it rendered the deci- 
“sion in State of Maharashtra v. Mayer 
Hans George, AIR 1965 SC 722, is also 
not a correct approach. The decision had 
‘been noted by the Supreme Court in the 
decision in Bangalore Woollen, Cotton 
and Silk Mills Co. Ltd., Bangalore v. 
-Corporation of the City of Bangalore, 
AIR 1962 SC 562. It was perhaps un- 
‘necessary to refer to Harla’s decision in 
Mayer Hans George’s case, as there was 


‘publication of the notification in the 
Gazette, 
51. The fact that Harla’s (AIR 


1951 SC 467) decision had not been 
brought to the notice of the Supreme 
Court while deciding Mayer Hans 
George’s case, AIR 1965 SC 722, only in- 
dicates the possibility that the tentative 
views expressed by Rajagopala Ayyan~ 
gar, J. would not have been so express- 
ed if only the strong logic and powerful 
reasoning underlining Harla’s case had 
been brought to the notice of the court. 


52. In the light of the aforesaid dis~ 
cussion, we are clearly of the view that 
the decision in Kochusara v. Gracy C. T., 
1973 Ker LT 880, to the extent it holds 
that mere making of a subordinate leg- 

lislation is sufficient to give validity to it: 
publication is not neccessary for bring- 
ing it into force or giving validity”, 1s 
wrongly decided. The views expressed by 
one of us (Poti, J.) in Gracy v. State of 
Kerala, 1972 Ker LT 141: (1972 Lab Ic 
1367), and by Chinnappa Reddy, J; in 
R. Narayana Reddy v. State of A. P. 
(1969) 1 Andh WR 77, represent the cor- 
rect position in law. We overrule the 
decision of the Division Bench in Kochu- 
sara’s case 1973 Ker LT 880. 
53. Before parting with the case, we 


may also note that Sec. 28 of the Act, 
which confers rule-making powers on the 
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Government, provides that such rules 
are to be made by notification in the 
Gazette. And as stated earlier, the Gaz- 
ette containing the notification relating 
to the Rules in question had been releas- 
ed only on 14-10-1975. 


. 54 In the light of our foregoing dis- 
cussion, the applications for exemption 
are to, be treated as within time. Conse- 
quently, the demand for vehicles tax for 
those periods is unjustified. 


55. In the result, we.. allow original 
petitions Nos, 4987, 4990 and 4290 of 1976 
and quash Exts. P4 and P6 in both writ 
petitions to the extent they direct pay- 
ment of vehicles tax for the period 1-10- 
1975 to 31-12-1975 in respect of the vehi- 
Cle No. KLT 1081 in O. P. No. 4987 of 
1976 and vehicle No. KIT 1084 in O. P. 
No. 4990 of 1976, and quash the notice 
Ext. P-1 and the demand Ext. P-3 in O.P. 
No. 4290 of 1976 to the extent they direct 
payment of vehicles tax in respect of 
vehicle No. TNY 2106 for the period 
1-10-1975 to 31-12-1975. 


56. The writ petitions are allowed in 
the manner indicated Kereinabove and 
with the declaration contained in para- 
graphs 13 and 14 above. We direct the 
parties to bear their costs in these writ 
petitions. 


GEORGE VADAKKEL, J.:— 57. I ag- 
ree that the three writ petitions are 
to be allowed in the manner stateq in 
paragraph 55 of the judgment of my 
learned brother Sukumaran, J. However, 
I would rest my decision on the princi- 
ples stated by me in Cherian Thomas v. 
Regional Transport Officer, O. P. No. 
1802 of 1980 (Reported in AIR 1982 Ker 
152) referred to earlier in the judgment. 
In the Cherian Thomas case I have taken 
the view that S. 5 (1) of the Act has to 
be construed as a provision substantial 
compliance of which is sufficient and that 
is what is required, and ‘when S. 3 (3) is 
attracted to a particular case and the 
presumption arises thereunder, the reg- 
istered owner or the person having pos- 
session or control over the vehicle can 
establish that the motor vehicle in ques- 
tion was not used nor intended to be used 
nor kept for use on public roads of the 
State and that therefore, the same is 
entitled for the exemption under S. 5 (1) 
of the Act. In view of the concession 
made by the learned Advocate General 
that despite the language employed in 
S. 5 (1) exemption can ke claitned and 
granted for all, or, any one or two: of, 
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the three months of a quarter the bur- 
den of proof that is on him who seeks 
exemption is lessened in that he can dis- 
charge such onus of proof in relation to 
and in respect of any one, or two or all 
of the three months of a quarter; also 
the difficulty of the Department to veri- 
fy the data and facts relied on in sup- 
port of the claim for exemption is less. 

58. Since under S. 28 of the Act, the 
rule-making power is defined, viz., rules 
are to be made by notification ‘in ‘the 
Gazette, I am at one with my learned 


jbrother, in holding that the Kerala Motor 
‘Vehicles Taxation Rules, 1975 came into 
force only on 14-10-1975 when the copies 
of the Gazette in which the Rules were 


printed were released to the public, for _ 


then alone was there notification of the 


Rules. However, this or the concession 
made by the learned Advocate General 
to which I adverteqd in the preceding 
paragraph will not mitigate the rigour of 
S. 5 (1) of the Act requiring ‘previous 
intimation in writing’ —- intimation be- 
fore the period for which exemption is 
sought for begins to run — if the said 
requirement is held to be of a mandatory 
character. As already said I am of thë 
view that it is not so. In that view and 
‘in the above said situation arising in this 
case, namely, no solution to the question 
as to whether exemption can be claimed 
for October 1975 on the ground that the 
Rules came into force only on 14-10-1975 
can be found merely by examining as 
to when the said Rules came into force, 
I refrain myself from expressing any 
opinion on the larger question mooted; 
when does a legislation framed by a dele- 
gate of the legislator by virtue of power 
conferred on him to make such legisla- 
tion come into force,— when it is fram- 
ed?; when it is published? when the fac- 
um of such legislation is notified? which 
may be done even without publication of 
the Rules in the official Gazette; or only 
when the same, generally speaking, 
reaches the hands of those for whom it is 
intended. The answer to this may, per- 
haps, depend upon the scrutiny of the 
scope of the power conferréd on the sub- 
ordinate legislator by the principal leg- 
islator to make 
including the power to bring the same 
into force, and the method and manner 
prescribed by principal statute in that 
behalf. I also do not express any opinion 
on the correctness or otherwise of the 


Kochusara case, 1973 Ker LT 880 as in 
the view. that I have expressed above, 


` 
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subordinate legislation 
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that question does not fall for examina- 


Petitions allowed. 
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K. P. Vijayan, Petitioner v. P. Damo- 


daran and another, Respondents, 


C. R. P. No. 1669 of 1979, Dj/- 
1981, ; 


26-9~ 


(A) Kerala Land Reforms Act (1 of 
1964), S. 101 — Jurisdiction of Land Tri- 
bunal — Question as to who among rival 
claimants to tenancy is entitled to issue 
of certificate of purchase — Tribunal has 
jurisdiction to decide such question. AIR 
1982 Ker 38, Rel. on; 1981 Ker LT 639, 
Disting. (Para 3) 


(B) Kerala Land Reforms Act (1 of 
1964), S. 72F (3) — Applicability — No 
evidence that service of notice on inter- 
ested persons was attempted and failed 
and such service had become impracti- 
cable — S. 72F (3) cannot be invoked. 
1981 Ker LT 639, Rel. on, (Para 4) 


(C) Kerala Land Reforms Act (1 of 
1964), S. 100E — Power of review — 
Certificate of purchase issued to appli- 
cant without notice to interested persons 
u/s, 72F (2) — Applicant having no right 
to possession of land and obtaining certi- 
ficate by suppression of material facts — 
Land Tribunal has jurisdiction to correct 
mistake in matter of issue of certificate 
to applicant, AIR 1976 SC 1695, AIR 1977 
SC 1494 and AIR 1981 SC 606, Rel. on. 

(Para 6) 


Referred : Chronological Paras 


AIR 1982 Ker 38 
AIR 1981 SC 606 : 
1981 Lab IC 155 5 

1981 Ker LT 639 3, 
AIR 1977 SC 1494: (1977) 2 SCC 499 5 
AIR 1976 SC 1695 : (1976) 2 SCWR 404: 
1976 Lab IC 1137 5 
5 
5 
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(1981) 1 SCWR 236 : 


AIR 1970 SC 1273 
AIR 1966 SC 641 


r- Rama Krishna Nair, for Petitioner; 
Philip Antony Chacko and Govt. Pleader, 
for Respondents. ' 


ORDER:— The revision-petitioner ob- 


‘tained a certificate of purchase dt. 19-7- 
. KY/LY/E976/81/HR/RSK. _ 
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1974 as per orders of the Land Tribunal, 
Kozhikode dt. 18-2-1974 in O. A. No. 1674 
of 1971 for assigmment of the right, title 
and interest of the landlord in respect of 
23 cents of garden land in R. S. No. 58/5 
of Vengeri Village u/s. 72-B of the Kerala 
Land Reforms Act. Overlooking the issue 
of the certificate of purchase to the peti- 
tioner the respondent in this revision 
was also issued a certificate of purchase 
by the same Land Tribunal on 5-5-1975 
as per its order dt. 27-4-1974 in O. A. No. 
1081 of 1973. The révision-petitioner is 
not a party to O. A. 1081 of 1973; nor was 
the respondent a party to O. A. 1674 of 
1971 filed by the revision-petitioner. Re- 
alising that in respect of the same pro- 
perty another certificate of purchase has 
been. issued in favour of the respondent, 
the revision-petitioner filed an application 
LA. 150 of 1975 purporting fo be in both 
O.A. Nos. 1674 of 1971 and 1081 of 1973 
for cancellation of the certificate issued 
to the respondent on the ground that a 
certificate has already been issued to the 
petitioner with mecessary parties on re- 
cord in fhe proceedings, that the respon- 
dent being only a rental oceupant of the 
building in the property was not a neces- 
sary party and that he has obtained a 
certificate of purchase im respect of the 
same property on the basis of an applica- 
tion without the necessary parties being 
brought on record. The Land Tribunal on 
the basis of the documentary evidence 
adduced im the ease allowed the applica~ 
tion and ordered cancellation of the certi- 
ficate of purchase issued te the respon- 
dent. In appeal the appellate authority 
has reversed the decision of the Land 
Tribunal and has dismissed the applica- 
tion on the ground that the question in- 
volved relates to a contest between rival 
claimants to tenancy and the Tribunal 
has no jurisdiction to decide such a ques- 
tion. It is against this that the petitioner 
has come up revision. 


2. A few more facts are necessary for 
a proper understanding of the case. The 
respondent and others had kanom rights 
in the property. They sold the same to 
ene Unni Nair as per Ext. P7 dt. 23-10- 
1961. The house in the property was en- 
trusted to the respondent who executed 
Ext. PG, cooly chit, om the same date as 
of Ext. P7, in favour of Unni Nair. The 
kanomdar, Unni Nair, filed QA. 1674 of 
1971 before the Land Tribunal, Calicut 
for assignment of the right, title and in- 
terest of the landlord u/s. 72-B of the 
Land Reforms Act. Unni Nair died during 
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the pendency of the proceedings. His 
legal representative, Malu Amma, assign- 
ed the kanom right to the petitioner as 
per a registered document, Ext. P5 dated 
12-11-1973. On the strength of Ext. P5 
the petitioner got himseli impleaded in 
o. A. 1674 of 1971 as a supplemental ap- 
plicant. After due enquiry the Land Tri- 
bunal by order dt. 18-2-1074 directed the 
issue of a certificate of purchase to the 
petitioner and a certificate dt. 19-7-1974 
was issued to him. It was during the 
pendency of these proceedings that the 
respondent made an application O.A. TOSI 
of 1973 before the same ‘and Tribunal 
u/s. 72-B of the Act for assignment of the 
right, title and interest of the landlord 
in respect of the same property. Malu 


‘Amma, the sole legal representative of 


Unni Nair, who had executed Ext. P5 
assignment of the Jandlord’s rights in 
favour of the petitioner, was the only 
respondent in O. A. 1081 of 1973. Malu 
Amma having parted with all her rights 
in favour of the petitioner was apparently 
not interested in contesting the applica- 
tion filed by the respondent. Neither the 
petitioner nor the landlord of the pro- 
perty was impleaded as a party to O.A. 
1081 of 1973 filed by the respondent. Ap- © 
parently overlooking the fact that there 
was already an order for assignment 
of the righi, title and interest of the 
landlord in the property to the petitioner 
on 18-2-1974, the Land Tribunal passed 
an order in O.A. 1081 of 1973 on 27-4-1974 
for assignment of the right, title and im- 
terest of the landlord to the respondent. 
In pursuance to this order the respondent 
also obtained a certificate of purchase 
dt. 5-5-1975, Ext. P 4, produced in these 
proceedings, is the certified copy of 
the decree in O.S. 85 of 1974 on the file 
of the Munsiff’s Court, Kozhikode filed 
by the petitioner and another against the 
respondent. Ext, P 4 shows that a decree 
for permanent injunction is passed 
against the respondent from entering into 
and taking the usufructs from the pro- 
perty. It is not disputed that Ext. P4 de- 
cree relates to the land involved in the 
two applications— O.A- Nos. 1674 of 197r 
and 1081 of 1973. From these facts it is 
clear that the respondent is not a culti- 
vating tenant entitled to apply for and 
obtain a certificate of purchase u/s. 72-B 
of the Kerala Land Reforms Act. There 
is also a decree of the Civil Court, Ext. 


P4, against him restraining him from en- 
tering upon the property. Neither the 
revision-petitioner nor the landlord are 
parties to the proceedings for assignment 
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of the right, title and interest of the land- 
lord instituted by the respondent. He 
had impleaded only the Kanomdar, who 
had already assigned her rights to the 
petitioner as per Ext. P5 sale deed of the 


year 1973. In these circumstances there 
can be little doubt that the issue of a 
certificate of purchase by the Land Tri- 
bunal to the respondent was clearly a 
mistake and overlooking the proceedings 
which culminated in the issue of a certi- 
ficate of purchase to the petitioner, The 
. respondent had suppressed material facts 
such as the execution of Exts. P7 and P8 
to which he is a party. In all probabi- 
lity he had deliberately impleaded a per- 
son, who has ceased to have any righis 
in the property and those interested were 
not impleaded. It was on the basis of 
such an application that he managed to get 
a certificate of purchase. 


3. On the basis of the decision reported 
in Kochu Lakshmi v. Velayudhan (1981 
Ker LT 639) it is submitted by learned 
counsel for the respondent that the Tri- 
bunal has no jurisdiction to decide as to 
who among the rival claimants to tenancy 
is entitled to the issue of a certificate of 
purchase. The decision in Kochu Lakshmi 
v. Velayudhan (1981 Ker LT 639) did not 
relate to a contest between rival claim- 
ants to tenancy. It was a case where 
some among the co-owners had obtained 
a certificate of purchase without the other 
co-owners having been brought on re- 
cord in the proceedings before the Land 
Tribunal. In those circumstances a Divi- 
sion Bench of this Court held that the 
certificate of purchase issued in favour 
of the applicants should enure for the 
benefit also of the others who are found 
to be co-owners along with the appli- 
cants. A subsequent decision of the same 
Division Bench in C. R. P. No. 2590 of 
1979: (reported in ATR 1982 Ker 38) has 
clearly held that there is no scope for 
reading the decision as precluding an en- 
quiry as to whether the applicant for the 
issue of a certificate of purchase is a 
cultivating tenant. When the status of 
the applicant is questioned by other par- 
ties on record who contest his claim as a 
cultivating tenant either denying his title 
or setting up a title in themselves it be- 
comes necessary for the tribunal to decide 
as to whether the applicant is a culti- 
vating tenant, or person who contests his 
claim and sets up a title in himself is the 
cultivating tenant entitled to a certificate 
of purchase. This is made clear in the 
decision of the same Division Bench in 


C. R. P. 2590 of 1979. 
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4. There is no dispute that in O. A. 
108i of 1973 filed by the responden; there 
was no notice issued to the petitioner. It 
is contended that the publication of a 
notice as provided for under sub-sec. G) 
of S. 72-F should be presumed to have 
been done and such notice shall be deem- 
ed to be sufficient notice to all persons 
interested in the land. ‘The argument is 
that by virtue of the publication of a 
notice under sub-sec. (3) of S. 72-F the 
petitioner should be deemed to have no- 
tice of the proceedings in O. A. No. 1081 
of 1973, the order in the said O. A. for 
the issue of a certificate of purchase to 
the respondent is binding on the peti- 
tioner and the certificate of purchase 
issued to the respondent is conclusive of 
his title tọ the land. The Division Bench 
decision of this Court in Kochu Lakshmi 
v. Velayudhan (1981 Ker LT 639) referred 
to above has held that sub-s. (8) of S. 72F 
shall have operation only after it is 
shown that individual notices contemplat- 
ed in S. 72-F (2) have become impractic- 
able and that the applicant had taken 
steps for service of individual motices to 
the persons concerned. There is nothing 
on record in this case to show that steps 
were taken for service of notice on the 
petitioner nor is there anything to show 
that service of notice on the petitioner 
was attempted and failed and such ser- 
vice had become impracticable. It can- 
not, therefore, be held that the petitioner 
had even constructive notice of the pro- 
ceedings of the Land Tribunal in O. A 
1081 of 1973. 


5. On the facts of the case it is clear 
that the respondent is not a cultivating 
tenant in respect of the land. He is only 
a rental occupant of the building under 
Ext. P6-cooly chit executed by him in 
favour of Unni Nair, the predecessor-in- 
title of the petitioner. There is also Ext. 
P4-decree of the civil Court against the 
respondent from interfering with the 
petifioner’s possession of the land. It was 
suppressing all these material facts that 
the respondent applied for and managed 
to get a certificate of purchase from the 
Land Tribunal without notice to the per- 
sons interested. The Land Tribunal issued 
the certificate of purchase te the respor- 
dent under a mistake and in consequence 
to the fraud in the suppression of mate- 
rial facts by the respondent in his appli- 
eation O. A. No. 1081 of 1973. In the de- 
cision. of the Supreme Court reported in 
State of Gujarat v. Saradarbegam (1976-2 


‘SCWR. 404): (AIR 1976 SC 1695) it is held 
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that the Court can and should suo motu 
correct a patent error due to .inadvert- 
ence, in exercise of its inherent jurisdic- 
tion even after the expiry of the period 


of limitations for an application for re- 


view. The jurisdiction to correct an in- 
advertent mistake is inherent in every 
Court or tribunal. The argument of the 
learned counsel for the respondent that 
the Land Tribunal has no jurisdiction to 
review its own order has, therefore, no 
substance. In the decision reported in 
Chet Singh v. State of Punjab (1977-2 
SCc 499): (ATR 1977 SC 1494) a conten- 
tion based on the decision in AIR 1966 
SC 641 that the Additional Director, Con- 
solidation, exercising the powers of the 
State Govt. has no jurisdiction under Sec- 
tion 42 of the East Punjab Holdings (Con- 
solidation and Prevention of Fragmenta- 
tion) Act, 1948, to review his previous 
order, even in case of non-compliance to 
the requirements of the sections was ne- 
gatived by the Supreme Court for the fol- 
lowing reasons (at p. 1495 of AIR): 


“The proviso to S. 42 lays down that 
notice to interested parties to appear and 
opportunity to be heard are conditions 
precedent to passing of an order under 
S. 42. The fact that the Additional Direc- 
tor was satisfied that the respondent, 
Gurdev Singh, did not have an opportu- 
nity of being heard due to his illness, 
seems to us to amount to a finding that 
the proviso could not be complied with 
so that the previous order could not be 
held to be an order duly passed u/s. 42 
of the Act. It could be ignored as “non 
est”, The view taken in Harbhajan 
Singh’s case (1966) 1 SCR 817: (AIR 1966 
SC 641) would not apply to the instant 
case although S. 42 of the Act does not 
contain a power of review. Orders which 
are ‘non est’ can be ignored at any stage.” 
In the: decision reported in Grindlays 
Bank Ltd. v. Central Government Indus- 


trial Tribunal (1981-1 SCWR 236): (AIR ' 


1981 SC 606) the Supreme Court stated at 
page 242 (of SCWR): (at p. 610 of AIR): 

“The expression ‘review’ is used in two 
distinct senses, namely (1) a procedural 
review which is either inherent or im- 
plied in a Court or Tribunal to set aside 
a palpably erroneous order passed under 
a misapprehension by it and (2) a review 
on merits when the error sought to be 
corrected is one of law and is apparent 
_ on the face of the record. It is in the latter 


sense that the Court in Narshi Thakershi’s' ` 


ease (AIR 1970 SC 1273) held that no re- 


‘view lies on “merits unless a statute specie > 
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fically provides for it. Obviously when a 
review is sought due to a procedural 
defect, the inadvertent error committed 
by the Tribunal must be correct ex debito 
justitiae to prevent the abuse of its pro- 
cess, and such power inheres in every 
Court or Tribunal.” 


6. The law is clear that the Land Tri- 
bunal has jurisdiction to correct the mis- 
take in the matter of issue of a certificate 
of purchase to the respondent. As earlier 
stated, the respondent was issued a certi- 
ficate of purchase on the basis of an order 
passed by the Land Tribunal without 
notice to the interested parties. It is also 
seen that the respondent is not a culti- 
vating tenant in respect of the land. The 
documents produced in the case show 
that the respondent has no right to pos- 
session of the land. He is only a rental 
occupant of the building under Ext. P6- 
cooly chit. The order in O. A. 1081 of 
1973 was obtained by the respondent on 
suppression of material facts which, if 
disclosed, no order of assignment of the 
landlord’s right, title and interest would 
have been passed in his favour. There 
is also procedural mistake in not having 
issued notice to interested parties. Publi- 
cation of a notice u/s. 72-F (3) has been 
held as not a sufficient notice to the in- 
terested parties unless it is shown that 
individual notices were attempted, but 
could not be served and that service of 
individual notices had become impractic- - 
able. The respondent had no case that in- 
dividual notices were attempted or that - 
service of notice had become impractic- ' 
able. The Order in O.A. 1081 of 1973 and 
the certificate of purchase issued to the’ 
respondent in pursuance to the said order 
cannot, therefore, be sustained in law, ` 


The result is: I allow this C.R.P., set, 
aside the order of the appellate authority 


and restore that of the Land ‘Tribunal. | 


The 1st respondent will pay the costs of 
the revision-petitioner. 


Revision allowed 
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V. KHALID, J. 

A, Padmanabhan, Petitioner v. District 
Collector, Trivandrum, Respondent. 

O. P. No. 2909 of 1980-K, D/- 25-8-1981. 

Kerala Revenue Recovery Act (15 of 
1968), Ss. 65, 81 — Travancore-Cochin Re- 
venue Recovery Act (7 of 1951), S. 6 — 
Recovery of sales tax dues — Proceed- 
ings initiated under Act of 1951 — En- 
tire arrears not recovered — Repeal of 
Act of 1951 by Kerala Act of 1968 — No 
Saving clause in latter Act — Provision 
for arrest of defaulter absent in Act of 
1951 but made in Kerala Act, 1968, S. 65 
= S. 65 could not be invoked and could 
not be given retrospective effect — It had 
to be strictly construed — Modes of re- 
covery permissible under repealed Act 
alone could be resorted to, (Interpreta- 
tion of Statutes —- Strict constructions). 
1966 Ker LT 167, Foll. (Para 6) 
Cases Referred: Chronological Paras 
1966 Ker LT 167: 1966 Ker LJ 204 7 


.§. Sankarasubban, for Petitioner; Govt. 
Pleader, for Respondent. 


ORDER:— The petitioner was an as- 
sessee under the Travancore General 
Sales Tax Act. He was conducting a busi- 
ness in coir about 30 years back. Revenue 
recovery proceedings were initiated 
against him under the Travancore-Cochin 
Revenue Recovery Act, 1951, for the ar- 
rears of sales tax due for the years 1125, 
1950-51 and 1951-52. 3 cents of land 
which belonged to him were sold in public 
auction in 1961 pursuant to revenue re- 
covery proceedings. This did not satisfy 
the entire arrears due. Therefore, the 
petitioner was served with a notice, Ext. 
PI, dated 23-7-1980 under S. 65 of the 
Kerala Revenue Recovery Act, 1968 in- 
forming him that he would be arrested in 
case the balance amount was not paid. 
Hence this petition to quash Ext. P1 and 
all further proceedings pursuant to 
Ext. Pl. 

2. It is not disputed that the arrears 
for which revenue recovery proceedings 
were taken were for the relevant years 
mentioned above and that the property 
was sold pursuant to the action taken 
under the Travancore-Cochin . Revenue 
Recovery Act. 

3. The question for consideration is 
whether the proposed action as per Ext. 
P-1 under the Kerala Revenue Recovery 
Act is valid in law. 


TY/KY/E728/81/SAD/MVJ 
1982 Ker./12 VIL G—30 - 
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4. The petitioner’s case is that pro- 
ceedings under S. 65 of the Kerala Re- 
venue Recovery Act for his arrest can 
be taken only after the service of the 
written demand under S. 34 of the said 
Act and after being sutisfied of the con- 
ditions laid down in S. 65 and that such 
a notice has not been issued. The State 
in the counter-affidavit states that such 
a notice was issued to him. I do not think 
it necessary to try to resolve this factual 
dispute between the parties. 

5. Section 87 of the Kerala Revenue 
Recovery Act, 1968 repeals among other 
Acts the Travancore-Cochin Revenue Re- 
covery Act, 1951 also, There is no saving 
clause in the section which either keeps 
alive the action taken under the repealed 
Act or which enables the authorities to 
pursue the remedies once initiated under 
the said Act. That being so, what falls 
for decision is whether the proceedings 
initiated under S. 65 of the Kerala Act 
are sustainable. 

6. Provisions of like this 
authorities 
have powers to attach and sell properties 


statutes 


. or to deny a citizen his personal liberty 


have to be very strictly construed and 
unless the authorities exercising such 
powers satisfy the Court about the source 


of such power the Courts will be ex- 


tremely slow in going to the rescue of 
the authorities to uphold the action taken 
by them. The repealed Act did not con- 
tain a provision similar to S. 65 -of the 
Kerala Revenue Recovery Act, Therefore 
arrest of a defaulter under the repealed 
Act was not permissible. Is it permissi- 
ble to resort to S. 65 of the Kerala Act 
and arrest the defaulter? My answer is 
in the negative. Unless it is possible to 
locate the specific conferment of power 
to continue the recovery proceedings, 
even by resort to S. 65, arrest in such 
cases has to be faulted. Act 15 of 1968 
was enacted to consolidate and amend 
the laws relating to the recovery of ar- 
rears of public revenue. All modes of 
recovery which were permissible under 
the repealed Act can be resorted to for 
recovery of arrears which fell due before 
the new Act came into force. To apply a 
provision like S. 65 of the mew Act for 
such arrears would be to make it retros- 
pective in operation. This cannot be 
allowed. l 

T. Support for this conclusion of mine 
can be had from a case decided by a Divi- 
sion Bench of this Court reported in 
Kunjacko v, Tax Recovery Officer, 
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1966 Ker LT 167, In that case, arrears 
due under the Travancore L.-T. Act and 
the L-T. Act were sought to be realised by 
recourse to arrest of the petitioner there 
under the relevant provisions of the I.-T. 
Act, which power was not available to the 
authorities under the Travancore Act. The 
Division Bench was considering a writ of 
habeas corpus filed by the aggrieved per- 
son. It was held that the petitioner there 
was not liable to be arrested or detained 
for non-payment of the tax under the 
Travancore I.-T. Act, 1121 apparently on 
the ground that the said Act did not con- 
fer on the authorities a power to arrest 
the defaulter. The principle enunciated by 
the Division Bench applies squarely to 
this case. I hold that the proposed arrest 
in this case is not permissible in law. 

In the result, I quash Ext. Pl and all 
proceedings pursuant to Ext. P1 and 
allow this petition. The parties are direct- 
ed to bear their costs. 

Petition allowed. 
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P. C. BALAKRISHNA MENON. J. 

P. Achuthan Pillai and another, Ap- 
pellants v. Ameena Bai, Respondent. 

S. A. Nos. 677 and 676 of 1977-D, D/- 
24-2-1982. i 

Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965}, Ss. 13 (4) and 
17 (2) — Lease of Godown for storing 
goods — Loading bridge and jetty for 
handling the cargo ` were amenities — 
Repairs to premises directed by autho- 
rities to be carried out by landlord — 
Tenants inaction in enforcing the order 
resulting in damage to his goods — He 
cannot set off the loss agaimst rent pay- 
able. 

The‘subject matter of the lease in this 
case was some premises which included 
godown, a loading bridge and Jetty 
required for loading and unloading cargo 
from the backwaters of Cochin. Under- 
standing the expression ‘amenity’ as 
pleasant circumstances, or features or 
advantages the loading bridge and the 
jetty were held to be amenities. The 
repairs to Such amenities directed by 
the Accommodation Controller under 
S. 13 (4) of the Kerala Act could be im- 
plemented under S, 17 (2) and the 
tenant himself could, if the landlord 
neglected, carry out such repairs and 


deduct the charges with interest from 
D a ee 


CZ/DZ/B119/82/TVN 
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the rent payable to the landlord. Where 
the tenant did not take such steps and 
his goods got damaged, it was held, 
that he could not set off the loss against 
the rental arrears. 1969 Ker LT 990, 
AIR 1958 Mys 77 and AIR 1966 Mad 
355 Followed, (Paras 7 to 9) 


Cases Referred: Chronological Paras 
1969 Ker LT 990: 1969 Ren CR 408 8 
AIR 1966 Mad 355 8 
AIR 1958 Mys 77 8 

S, Narayanan Poti, S. Sankarasubban 
and Dr, George Mathew K. for 
Appellants; T. S. Venkiteswara Iyer 


and P. K. Balasubramaniyam, for Re- 
spondent, i 


. JUDGMENT :— Second Appeal No. 
677 of 1977 arises cut of O. S. 36/68 
and Second Appeal No, 676 of 1977 
arises out of O. S. 56/71 on the file of 
the Sub-Court, Cochin, Both the syits 
are for arrears of rent in respect of the 
premises let out to the defendant by 
the plaintiff as per the terms of Ex Al 
agreement dated 20-8-1958. O. 5. 
No, 36/68 is for a period of three years 
from May 1965 and ©. S. No. 56/71 is 
for a period of three years from May 
1968. 

2. The defendant is the appellant in 
both these Second Appeals. As per 
Ext, Al the premises described therein 
including a godown anc a jetty for load- 
ing and unloading cargo from the back- 
waters of Cochin, were let sut to the 
defendant by the plaintiff on a monthly 
rent of Rs, 150/-. The rent was in 
arrears for the three years period afore- 
said and the two suits are filed for re- 
covery of arrears of rent, at the rate 
fixed in Ext. Al. 

3. The defence to the suit is that 
for the failure of the plaintiff to carry 
out the repairs to the godown and the 
jetty the premises were rendered unfit 
for use to the defendent, he had to in- 
cur expenses by hiring other premises 
for the purpose of his business and 
hence the plaintiff is not entitled to re- 
cover arrears of reni for the period 
claimed in the two suits. As per the 
additional written statements filed in 
both the suits, the defendant claims set 
off of the arrears of rent towards the 
damages suffered by him in respect of 
which he has made counter claims for 
both the periods. Requisite court-fee 
was also paid on the counter claims of 
the defendant, 
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4. The trial court held that the claim 
for abatement of rent cannot be sustain- 
ed for failure of the plaintiff to repair 
the premises but the defendant is how- 
ever entitled to compensation for the 
loss incurred by him on account of the 
plaintiff's failure to carry out normal re- 
pairs and rendering the premises unfit 
for the defendant’s use, On these find- 
ings both the suits were decreed and 
the counter claims in both the 
suits were also decreed, to the 
extent of the arrears of rent due for 
the periods covered by both the suits. 
The decree for damages was allowed to 
be set off against the decree in the 
suit, In substance and effect, the irial 
court dismissed both the suits for ar- 
rears of rent. 

5. In appeal, the lower appellate 
court has reversed the decision of the 
trial court and has decreed both the 
suits dismissing the defendant’s counter 
claims. The lower appellate court has 
held that the defendant is not entif]- 
ed to claim abatement of rent on ac- 
- count of the breach of covenant by the 


plaintiff to repair the premises. The 
defendent had an obligation to carry 


out the repairs himself and claim the 
expenses of repairs to be adjusted to- 
wards the rent due for the premises, 
The appellate court has also held that 
in any view of the matter, the defen- 
dant had a duty to mitigate the damages 
by carrying out the necessary repairs 
and claiming set off of such amounts as 
he had to spend for the repairs, to- 
wards the rent payable by him. Ac- 
cording to the lower appellate court 
the defendant is not obliged to con- 
tinue the tenancy in respect of the pre- 
mises rendered unfit for his use and 
for the failure of the plxzintiff to 
carry out the necessary repairs, the 
defendant is not entitled to claim ab- 
atement of rent due under the agree- 
ment of tenancy. The defendant did 
not press the claim for damages on 
account of the expenses incurred for 
finding alternative accommodation for 
carrying on his business, - 

6. The learned Counsel for the ap- 
pellant submits that the defendant is 
entitled to damages equal tọ the arrears 
of rent in both the suits for the failure 
of the plaintiff to carry out the neces- 
Sary repairs to the premises. The pre- 
mises were rendered unfit for use for 
the plaintiffs failure to repair the same. 
Hence the defendant has suffered dama- 
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ges which at any rate should be found 
as equal to the arrears of rent claimed. 

7. Ext, A3 dated 7-8-1964 is a letter 
by the defendant to the plaintiff calling 
upon him to construct the loading 
bridge and jetty which had been com- 
pletely collapsed and to repair the go- 
down and the compound wall of the 
premises. Ex. B9 dated 11-9-1964 is 
the plaintiffs reply to Ext. A3 wherein 
it is alleged that the damage is due 
to the negligence of the defendant, the 
plaintiff is not bound to reconstruct 
the loading bridge, jetty ete. and the 
defendant is called upon to restore the 
premises to its original conditions, In 
Ext, A4 dated 26-9-1964 the defendant 
denies negligence and asserts that he 
is entitled tọ the use of the 
loading bridge and the jetty, as 
inlegral part of the leasehold pre- 
mises. Ext, A5 is a further notice 
by the defendant to the plaintiff inform- 
ing him that unless the essentia] repairs 


‘of the premises and the reconstruction 


of the jetty are not done within five 
days from the receipt of the notice, 
necessary steps would be taken for 
the repairs done and the amenities re- 
Stored. The defendant thereafter ap- 
plied to the Accommodation Controller 
for a direction under the provisions of 
the Kerala Buildings (Lease and Rent 
Control) Act to be issued’ to the plaintiff 
for carrying out the necessary repairs 
and for the restoration of the amenities 
to the defendant. Ext, A7 dated 15-10- 
1965 is the order of the Accommodation 
Controller directing the plaintiff to re- 
Pair the premises and reconstruct the 
jetty and the bridge at an estimated cost 
of RS, 2.560/- within two weeks from 
the date of receipt of the order, on the 
failure of which the defendant is per- 
mitted to carry out the repairs and re- 
construction and recover the cost from 
the rent payable to the plaintiff, Ap- 
parently, the plaintiff had carried out 
certain repairs and had - reconstructed 
the loading bridge and the jetty. After 
Ext, A7 order of the Accommodation 
Controller the defendant appears to 
have issued a notice to the plaintiff 
complaining against the insufficiency of 
the repair and the reconstruction car- 
ried out by the plaintiff, The notice 
itself is not produced in court. Ext, B7 
dated 12-7-1966 is the reply by the pla- 
intiff to the defendant stating that the 
jetty had been reconstructed with stand- 
ard materials and the godown will be 
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fully repaired after the requisite quan- 
tity of cement is available for the pur- 
pose, The defendant took no further 
steps to enforce Ext, A7 order of the 
Accommodation Controller, nor did he 
carry out the repair of the premises 
and reconstruction of the jetty as au- 
thorised by Ext, A7 order and claim re- 
covery of costs from the rent due on 
the premises. The jetty mentioned in 
Ext. Al lease deed is an amenity attach- 
ed to the premises leased. The subject 
matter of the lease is a godown and its 
premises required by the defendant for 
storage goods. The loading bridge 
and jetty were required for loading and 
unloading cargo and it is an amenity 
attached to the premises leased. 

8. In Mariyakutty Umma v. Moosa- 
kutty Haji (1969 Ker LT 990) what 
is an amenity within the meaning of 
the Kerala Buildings (Lease and Rent 
Control) Act, is considered at page 991 
as follows: 


fines the term ‘amenity’. In the absence 
of a statutory definition we have essenti- 
ally to be guided by the dictionary 
meaning of the term. In the Concise Ox- 
ford Dictionary, one of the meanings 
given for ‘amenity’ is “pleasantness (of 
places, persons etc,).” This shade of 
the meaning of the term is seen elabo- 
rated in the lega} dictionaries and other 
authorities which were cited, and to 
which I shal] refer. For instance, in 
the 3 Corpus Juris Secundum 1944 the 
word ‘amenity’ has been explained aS 
follows :— 

“Amenity: In real property law, such 
circumstances, in regard to situa- 
tion, outlook, access to a watercourse, 
or the like as enhance the pleasantness 
or desirability of an estate for purposes 
of residence, or contribute to the plea- 
sure and enjoyment of the occupants 
rather than to their indispensable needs; 
restraining the owner from doing that 
with and on his own property which, 
but for a grant or covenant, he might 
lawfully have done.” 

The above exposition emphasises that 
the expression ‘amenity’ in relation to 
immovable property signifies pleasant 
circumstances, or features or advan- 
tages.” 

This decision refers to a decisions of the 
Mysore High Court in Ula] Dinkar 
Rao v. M. Ratna Bai (AIR 1958 Mys 
77) where a bath room anda cow-shed 
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amenities m 
and to an 


were considered as 
respect of a building, 
another decision of the Madras High 
Court in S. Subramaniam v, Rajaram 
(AIR 1966 Mad 355) where a common 
room in a building having several 
apartments in the occupation of tenants 
was held to be an amenity within the 
meaning of the Madras Buildings (Lease 
and Rent Control) Act, After consider- 
ing the content and meaning of the 
expression ‘amenity’ this Court in 1969 
Ker LT 990 held that a drain to dis- 
charge refuse water snd garbage was 
an amenity attached to the demised 
building, In the light of principle laid 
down in the decision in 1969 Ker LT 
990 and the authorities referred to 
therein, there can hardly be any doubt 
that the jetty and the loading bridge 
are amenities attached to the building 
leased under Ext, A-1. The order 
Ext, A7 by the Accommodation Control- 
ler directs the plaintiff to reconstruct 
the jetty and bridge and carry out the 
repairs of the buildiag at a cost of 
Rs, 2,560/- fixed in the order itself, 


9. Sub-section (4) of Sec. 13 of the 
Kerala Buildings (Lease and Rent Con- 
trol) Act 2 of 1965 ernpowers the Ac- 
commodation Controller to make an 
order directing the landlord to restore 
the amenities withheld by him and for 
the purpose of enforcement of such 
orders the Accommodation Controller 
is invested with all the powers of a 
Civil Court in executing a decree for 


injunction or for specific per- 
formance, Sub-rule (5) of Rule 32 
Order 21 provides for the execu- 
tion of decrees for specific per- 


formance or injunction, The defendant 
has taken no steps for enforcement of 
Ext. A7 order of the Accammodation 
Controller. Sub-sec. (2) of Sec. 17 of 
the Act, enjoins the landlord to attend 
to the periodical maintenance and 
necessary repairs of the building and 
if the landlord fails to attend to such 
maintenance and repairs within a rea- 
sonable time after notice is given by 
the tenant, the Accommodation Control- 
ler is empowered to direct on applica- 
tion by the tenant thet such mainien- 
ance and repairs may be attended to by 
the tenant and that the charges and 
costs thereof may be deducled with in- 
terest at 6% per annum from the rent 
payable to the landlord. Ext. A7 order 
itself authorises the tenant to carry out 
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the repair of the building and the re- 
construction of the jetty and loading 
bridge on the landlord's failure to 
comply with Ext. A7 order and to ad- 
just the costs towards the rent due 
from him, Admittedly the defendant has 
not carried out any repairs nor has he 
reconstructed the jetty and the loading 
bridge. Under these circumstances, it 1S 
not possible to hold that the plaintiff 
had failed to comply with the direction 
of the Accommodation Controller in 
Ext, A7 order, The learned Counse] for 
the appellant submits that in view of 
Ext. A7 notice by the plaintiff to the 
defendant stating that the directions of 
the Accommodation Controller had been 
carried out and prohibiting the defen- 
dant from carrying out the repairs the 
defendant was justified in not having 
undertaken to carry out the repairs of 
the building and reconstruction of the 
jetty and deduct the expeness from the 
rent. I do not see any merit in this 
contention in view of the specific pro- 
vision of sub-sec, (4) of Sec 13 and 
sub-sec, (2) of Sec. 17 of the Kerala 
Buildings (Lease and Rent Control) Act. 
These provisions confer certain rights 
on the tenant on the failure of the land- 
lord to carry out repairs and for res- 
toration of amenities attached to the 
premises, jeased, Having invoked these 
provisions of the Act and having ob- 
tained an order in his favour, the de- 
Ifendant would have certainly worked 
out his remedies under the Act in en- 
forcement of Ext, A7 order, Since it is 
admitted that the defendant took no 
steps to enforce Ext. A7 order it should 
be held that Ext, A7 order had been 
complied with by the plaintiff and the 
defendant had nothing further to en- 
force under the said order, The defen- 
dant is therefore not entitled to any 
relief on his counter claims in the writ- 
ten statement against the plaintiffs 
claim for arrears of rent. In this view 
of the matter, it is unnecessary for me 
to consider whether the defendant is 
entitled to claim abatement of rent for 
plaintiffs breach of covenant to repair 
the premises, Both these Second Ap- 
peals fai] and are accordingly dismissed. 
There will be no order as to coSts. 


Appeals dismissed. 
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K. P. Ramakrishnan, Appellant v. 
New India Assurance Co, Ltd, Calicut, 
Respondent, l 

C. M. A. No. 135 of 1981, D/- 10-2- 
1982. 

(A) Arbitration Act (10 of 1940), Sec- 
tion 34 — Stay of proceedings — Con- 
ditions necessary for invoking Sec, 34 
indicated, 


For invoking Sec, 34 the following 
conditions are necessary, A party to an 
arbitration agreement or any person 
claiming under him should commence 
legal proceedings against a party to the 
agreement in respect of any matter 
agreed to be referred, If this happens, 
the party aggrieved can at any time 
before filing the written statement or 
taking any other lega} steps apply to 
the authority or court before which the 
proceedings are pending to stay them. 
When such application is made the auth- 
ority or Court can in its discretion order 
stay of the proceedings on being satis- 
fied that no sufficient reasons were made 
out why the matter agreed should not 
be referred in accordance with the ar- 
bitration agreement and that the appli- 
cant was, when the proceedings were 
commenced, ready and willing to sub- 
ject himself to arbitration, (Para 7) 


(B) Arbitration Act (10 of 1940), Sec- 
tion 34 — Stay of legal proceedings — 
Power under Sec, 34 is discretionary —~ 
Interference by appellate Court, 


The power of Court to stay legaj pro- 
ceedings under Sec, 34 is discretionary 
and so a party to an arbitratson agree- 
ment cannot claim it as of right, No in- 
flexible rules governing exercise of dis- 
cretion u/s, 34 can be laid down and 
each case should depend on its facts. 
Libera] interference by appellate Court 
with discretion exercised by trial Court 
should be guarded against, If the appellate 
Court is satisfied that the discretion was 
exercised by the trial Court reasonably 
and in a judicial manner, the fact that 
the appellate Court would have taken 
a different view may not justify inter- 
ference with the exercise of discretion 
by the trial Court, But when the trial 
Court while exercising its discretion te 
stay the suit has misconstrued the ar- 
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bitration agreement in holding that the 
dispute in suit was covered by the ar- 
bitration agreement, the tria] Court can- 
not be said to have exercised its discre- 
ŭon properly and the appellate Court 
would be justified in setting aside the 
order staying the suit, AIR 1960 SC 
1156 Rel. on, (Para 10) 


(C) Arbitration Act (10 of 1940), Sec- 
tion 34 — Fire insurance policy — Suit 
by plaintiff to recover amount due un- 
der policy on account of Joss by acciden- 
tai fire — Arbitration clause in policy 
confined to dispute regarding amount 
of loss or damage to be referred to ar- 


bitrator — Denial of fiability totally 
by insurer on allegation. of fraud — 
Arbitration clause not attracted —— Suit 


cannot he stayed wunder Sec, 24, AIR 
1948 Cal 230, Dissented from, 


Where the arbitration clause in the 
fire policy under which the goods of 
the plaintiff were imsured with the de- 
fendant insurance company provided 
that any difference or dispute as to the 


amount of any loss or damage 
would be referred to the arbitra- 
tor and the plaintif filed a suit 


fo. recover the amount due under the 
policy on account of loss by accidental 
fire, the defendant in order to have the 
suit stayed under Sec. 34 must establish 
that a difference or dispute as to the 
amount claimed by the plaintiff had 
been raised by him in terms of the 
arbitration clause prior to the institu- 
tion of the suit, Denia] of liability by 
the defendant for the amount claimed 
by the plaintiff and allegation of dis- 
honesty and fraud on the part of the 
plaintiff by him prior to the suit 
would not amount to raising a difference 
as to. the amount claimed by the plain- 


tiff so as to attract the arbitration 
clause, Therefore the suit cannot he 


stayed under Sec. 34. AIR 1955 SC 53, 
(1899) AC 79, ATR 1931 Bom 164, AIR 
1940 Cal 105, AIR 1960 SC 1156 and 
AIR 1955 SC 53, Rel. on. ATR 1948 Cal 
230, Dissented from, (Paras 6, 7, 17, 18) 
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(1915) 2 KB 35: 84 LJEB 1268: 113 LT 
724, L. & N. W. Railway v. Jones 
13, 14 
(1899) AC 79: 68 LJOB 162: 79 LT 
503 (HL), London & North Western 
and Great Western Joint Railway 
Companies v. J. H. Billington Limi- 
ted 12, 13, 14 | 
T. L. Viswanatha Iyer: P, S. Narayan 
and S. R. D. Prabhu, for Appellant: 
T. K. M. Unnithan, for Respondent. 


KHALID. J.:— This appeal is direct- 
ed against the order of the Ist Additional 
Sub-Judge, Kozhikode in ©. P. No. 21 
of 1979 filed by the New India Assur- 
ance Co, Ltd.. (the respondent here) 
against the appellant, requesting that 
O. S. 87 of 1979 filed by the appellant 
against the respondent claiming an 
amount of Rs. 2,65,000/- as damages be 
Stayed, The appellant carries on busi- 
ness in coir yarn and coir mats. He 
used to stock these materials in his 
godowns at Calicut, On 4-5-1977 he in- 
sured the stock of coir materials with 
the respondent under a fire policy, the 
duration of which policy was to expire 
at 4p, m. on 4-5-1978. 

There was an accidental fire in the 
godown on 29-3-78. The appellant re- 
ported this matter to the respondent. 
On receiving this intimation the res- 
pondent instructed his surveyor to con- 
duct a survey of the darnages, The sur- 
vey was conducted on 31-3-1978. The 
Survey report was not given till 4-6- 
1979, The surveyor wanted inspection 
of additional records ta file a report. 
The appellant made repeated demands 
On the respondent to settle the claim. 
The appellant filed his claim on 5-4- 
1978. and sent several communications 
to the respondent personally and 
through his lawyer on 9-10-1978, 27-10- 
1978. 4-12-1978 and 3-2-1979. 

2. Since the claim was not settled 
nor the amount disputed notified the 
appellant had to file the suit since a 
claim against the respondent under the 
Policy would get barred on the expiry 
of 12 months from the date of the acci- 
dent under the agreement, The respon- 
dent entered appearance in the suit and 
filed the Original Petition in question 
under Sec, 34 of the Arbitration Act 
containing a prayer to stay the proceed- 
ings in the suit, The said application 
was filed on the ground that the suit 
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was filed without availing of the arbi- 
tration clause under which the parties 
had agreed to refer disputes arising be- 
tween them to arbitration before taking 
other proceedings, for which reason 
S. 34 of the Arbitration Act was attract- 
ed. 


8. The appellants case before the 
Court below was that he had taken all 
steps to afford an opportunity to the 
respondent to notify the dispute, if any, 
about the amount of loss or damages 
claimed so as to enable him to seek a 
reference to an arbitrator under the re- 
lavant clause in the agreement, The at- 
titude of the respondent was unhelpful. 
At no time before the institution of the 
suit did the respondent indicate the dis- 
puted amount, From the conduct of the 
respondent the appellant felt that the 
respondent was denying the entire liabi- 
lity. From the records that came into 
existence subsequent to the institution 
of the suit it was evident that the res- 
pondent was accusing the appellant of 
fraud and dishonesty and asserting that 
the accident was a bogus one. Cl. 19 of 
the agreement requires the appellant to 
institute the suit before the expiry of 
12 months from the date of the accident, 
Hence he had no alternative but to file 
the suit, 

å. The learned counsel for the ap- 
pellant has assailed the order of the 
court below with the plea that the con- 


clusions arrived at were on an errone- - 


ous approach to the facts of the case, 
on a misappreciation of the principles of 
law involved and without proper care 
tc look into the authorities which were 
referred by him in the order, He also 
contended that the court below had 
not properly construed the ambit of 
cl. 18 of the agreement, nor the nature 
of the dispute the said clause contem- 
plates, nor the rigour imposed by cl. 19 
limiting the time for initiating action. 
He took us through various authorities 
‘in reinforcement of the submissions that 
the court below had exercised its dis- 
cretion erroneously and in violation of 
the settled principles of law governing 
the case, 


5. Before considering the questions 
of law raised before us it would be use- 
ful to refer to the sequence of events 
that led to the institution of the suit. 
The agreement between the parties was 
dated 4-5-1977. The appellant has pro- 


K. P. Ramakrishnan v. New India Assurance Co. Ltd. 


Ker, 183 


duced the origina] of the agreement 
along with the plaint, This agreement 
differs in some respects with the copy 
of the agreement produced by the res- 
pondent along with the petition, After 
scrutinising the two documents we have 
found that the true copy of the agree- 
ment entered intp between the parties 
is the one produced by the appellant 
along with the plaint and therefore we 
would discuss the contentions put for- 
ward with reference to the clauses in 
this agreement, The accident took place 
on 29-3-1978. The respondent was noti- 
fied about this immediately. The ap- 
pellant filed the claim on 5-4-1978. He 
sent a letter on 7-4-1978 to the respon- 
dent followed by a letter on 24-7-1978 
requesting for early settlement of the 
claim, The respondent sent a reply 
on 26-7-1978 in which the appellant 
was aSked for production of manu- 
facturing records etc, to the surveyor. 
The appellant wrote again on 29-7-1978 
in reply to the letter mentioned above, 
informing the respondent that al] the 
details asked for had been forwarded 
to the surveyor, On 18-8-1978 the res- 
pondent wrote to the surveyor to ex- 
pedite the survey report, 


On 9-10-78 the appellant wrote to the 
respondent complaining delay in finalis- 
ing the matter followed by another let- 
ter on 27-10-78 demanding immediate 
settlement, On 2-11-1978 the respondent 
replied to the appellant’s Advocate in- 
forming him that the delay in issuing 
survey report was due to the delay 
in submitting the necessary details and 
that their liability under the policy was 
strictly subject to the terms and condi- 
tions contained therein, with emphasis 
en cl. 18. This was followed by an- 
ether letter dated 4-12-1978 by the ap- 
peUant’s. counsel informing the respon- 
dent that the entire delay was attribut- 
able to the inaction of the’ surveyors, 
that cl. 18 had no relevance in the con- 
text of the case and if it had any rel- 
evance it was up to the respondent to 
take appropriate steps in’ connection 
therewith, This was followed -again by 
a lawyer’s notice to the respondent on 
3-2-1979 calling upon the respondent to 
settle the claim immediately. Nothing 
happened and the suit was filed on 
26-3-1979, 


6. Now we will read cl. 18:— 
“18, If any difference arises as to the 
amount of any loss or damage such dif-. 
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ference shal] independently of all other 
questions be referred to the decision of 
Arbitrator, ..,............ And it is hereby 
expressly stipulated and declared that it 
shal] be a condition precedent to any 
right of action or suit upon this Policy 
that the award by such Arbilrator, Ar- 
bitrators or Umpire of the amount of 
the loss or damage if disputed shai] be 
first obtained.” 

A close reading of this clause brings 
out the following essentials to justify 
a request for reference, A reference is 
contemplated only when a difference 
arises as to the amount of any loss or 
damage, Therefore, a request for re- 
ference wil] not be justified when the 
liability for the damages is denied or 
when the difference relates tọ matters 
other than the amount of loss or dam- 
ages, In this case the respondents had 
not at any time before the institution 
of the suit informed the appellant about 
a difference about the amount claimed. 
All that the appellant was toid by the 
respondent was that the surveyors had 
not submitted their report. From the 
subsequent conduct as is seen in the 
petition, the respondent has denied the 
liability and accused the appellant of 
having put forward a dishonest and 
fraudulent claim, It cannot therefore be 
said that in this case cl, 18 is attracted. 
The obtaining of an award as a condi- 
tion precedent to the institution. of the 
suit is only when there is dispute about 
the amount claimed, 

The respondents wil] be justified in 
contending that the institution of the 
suit was premature only if they satisfy 
that they had alerted the appellant in 
time about a difference as to ihe amount 
of loss or damage, We have gone 
through the correspondence that passed 
between the parties and which we have 
referred to earlier, In none of the let- 
ters sent by the respondents have they 
stated about the difference as to the 
amount of the loss or damage claimed. 
Therefore the last portion of Cl, 18 
wil] not come into operation, 

7 That takes us to Sec, 34 of the 
Arbitration Act which reads :-— 

“34. Where any party to an arbitra- 
tion agreement or any person claiming 
under him commences any ` jegal pro- 
ceedings against any other party to the 
agreement or any person claiming un- 
der him in respect of any matter agreed 
to be referred, any party to such legal 
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proceedings may, at any time before 
filing a' written statement or taking any 
other steps in the proceedings, apply to 
the judicial authority before which the 
proceedings are pending to stay the 
proceedings: and if satisfied that there 
is no sufficient reason why the matter 
Should not be referred in accordance 
with the arbitration agreement and that 
the applicant was, at the time when the - 
proceedings were commenced, and Still 
remains, ready and willing to do all 
things necessary to the proper conduct 
of the arbitration, suck authority may 
make an order staying the proceedings.” 
For invoking this Section, the following 
conditions are necessary, A party to an 
arbitration agreement or any person 
claiming under him should commence 
legal proceedings against any other 
party to the agreement in respect of 
any matter agreed to be referred, If 
this happens the party aggrieved can af 
any time before the filing of the writ- 
ten statement or taking any other legal 
steps apply to the court before which 
the proceedings are pending to stay 
them. When such an application is made. 
the authority or court before which the 
legal proceedings are taken, can in its 
discretion order stay of the nroceedings 
on being satisfied that no sufficient rea- 
sons were made out why the matter 
agreed should not be referred in accord- 
ance with the arbitration agreement 
and that the applicant was, when the 
proceedings were commenced, ready and 
willing to subject himself to arbitration 
In this case the appellarit and the res- 
pondent were parties to an agreement 
which contained a clause for reference 
to arbitration, The appellant, a party 
to the agreement, had instituted the 
suit, To attract Sec. 34 “he suit should 
be in respect of a matter agreed to be 
referred, The suit is for recovery of 
Rs, 2,65,100/- the insured amount due, 
compensation for delay in settlement 
and notice charge, It coes not relate 
to a difference that had arisen between 
the parties as to the amount of loss or 
damage claimed, for, no such difference 
existed, The respondent’s counsel have 
not succeeded in satisfying us either 
that cl. 18 of the agreement is attracted 
or that the conditions laid down in Sec- 
tion 34 have been satisfied, | 


8. In reinforcement of our con- 
clusion, we might usefully refer “to 
the averments in the. Original Petition 
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filed under’ Section 34 of the 
Arbitration Act. In paragraph 6 


it is stated that the appellant did not 
give any cause for the fire, “that it 
was really impossible for fire to break 
out in a godown of the nature where 
the insured articles were stocked with- 
out sufficient visible reason,” that a ihat- 
ched kucha hut came into existence in 
the prohibited proximity of the godown 
after the policy was issued (Para 7), 
and that “without obtaining the report of 
the surveyors and ascertaining the nat- 
ure and quantum of damages and also 
the reason for the fire it was not pos- 
Sible for the petitioner to take any steps 
as contemplated under cl. 18” (para 11). 
Even at this stage, the respondent could 
not make out any ground tg attract 
cl. 18. ` 

§. With these facts it is now neces- 
sary to refer to the authorities cited 
before us. In Anderson Wright Ltd. v. 
Moran & Co. (AIR 1955 SC 53) the 
Supreme Court has outlined the scope 
of Sec, 34 thus in para, 10. 

“The question whether the dispute m 
the suit falls within the arbitration 
clause really pre-supposes that there is 
Such agreement and involves considera- 
tion of two matters, viz., (1) what is the 
dispute in the suit and (2) what dis- 
putes the arbitration clause covers? vide 
Per Viscount Simon in Heyman v. 
Darwins Ltd., (1942) AC 356 at p. 360.” 
We have already seen that the dispute 
in the suit is not the same as the dis- 
pute that the arbitration clause covers, 

10. The powers of the appellate 
court in interfering with the discretion 
exercised by the original] court under 
Sec, 34 are outlined by the Supreme 
Court in Printers (Mys) Private Ltd vy. 
P. Joseph (AIR 1960 SC 1156). In para 7 
the Supreme Court has said that the 
power to stay legal proceedings is dis- 
cretionary and so a party to an arbitra- 
tion agreement cannot claim it as a 
matter of right: that it is inexpedient to 
lay down any inflexible rules which 
Should govern the exercise of the dis- 
cretion under Sec. 34 and that each case 
should depend upon its facts, The Sup- 
reme Court has cautioned against a 
libera] interference with the exercise of 
the discretion exercised by the trial 
court it, paragraph 9. If the appellate 
court is satisfied that the discretion has 
been exercised by the tria] court rea- 
sonably and in a judicial manner the 
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fact that the appellate court would have 
taken a different view may not justify 
interference with the trial court exer- 
cising discretion, 

11. Now let us examine whether the 
court below had exercised its discretion 
properly in this case, The dispute that 
the parties agreed to be arbitrated under 
cl, 18 was a difference “as to the amount 
of loss or damage”, From the correspon- 
dence between the parties and from the 
averments in the Original Petition, we 
do not find that the respondents had 
at any time notified to the appellant a 
difference in the amount claimed by the 
appellant. What we find is a denial of 
total liability and a veiled accusation of 
fraud, dishonesty and negligence on the 
part of the appellant, Was the respon- 
dent undsor these circumstances justi- 
fied in invoking Sec, 34 of the Arbitra- 
tion Act is the question that falls for 
decision at our hands, 


12. The earliest case to which we 
were referrec to by the learned counsel 
for the appellant is the one reported 
in London and North Western and 
Great Western Joint Railway Companies 
v. J, H. Billington Limited (1899 AC 79 
at p. 81). In this case the House of Lords 
was considering the effect of a clause 
in a Railways Act which read that 

“Any difference arising under this 
section shall be determined by an ar- 
bitrator to be appointed by the Board 
of Trade at the instance of either party.” 

Section 5 of the Railways Act em- 
powered the Railway Company to charge 
a reasonable sum by way of addition to 
the tonnage rate for services rendered 
to a trader, It was the difference that 
arises under this Section that was al- - 
lowed to be determined by the arbitra- 
tor. In 1895 the General Manager of 
the Railway Company informed the tra- 
ders that four days would be allowed 
free of charge to enable them to release 
each wagon and that siding rents would 
be charged at the rate of 6 pence per 
day for every wagon not so released 
and remaining on the Company’s pre- 
mises, The Company brought an ac- 
tion against one of the traders, The 
defence was that the court had no 
jurisdiction because of the arbitration 
clause, The county court judge dismis- 
sed the action since he had no jurisdic- 
tion because of the arbitration clause. 
The Railway Company appealed and the 
decision. was reversed. The defendant 
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appealed to the court of appeal. There 
was another action brought by the Rail- 
way Company under similar circumstan- 
ces which alSo reached the court of 
appeal. The court of appeaj disposed 
of both the appeals and upheld the de- 
fence that since a difference had arisen 
between the parties the jurisdiction of 
the court was completely ousted, The 
matter reached the House of Lords on 
further appeal, in one of the cases in 
which alone the trader had not raised a 
dispute as to the reasonableness of the 
charges claimed. In the other case the 
Railway Company did not challenge the 
decision of the court of appeal] since in 
that the trader had raised a dispute as 
to the reasonableness of the charge, 
to attract the arbitration clause. Lord 
Halsbury L. C. in his speech held that 
since the Jearned county court judge had 
entered a finding of fact no diffe- 
rence as to the reasonableness of the 
charges had been raised in the case and 
which finding of fact was binding, the 
appeal had to be allowed, In so doing 
he observed as follows; 


"The question which has been argued 
apparently before the Court of Appeal 
is a question no doubt of very great and 
Serious importance both to the traders 
and to the railway companies; but, My 
Lords, so far aS I am concerned, I pro- 
pose to give no opinion upon the true 
construction of the statute, except this; 
that a condition precedent io the in- 
vocation of the arbitrator on whatever 
grounds is that a difference between the 
parties should have arisen; and J think 
that must mean a difference of opi- 
= njon pefore the action is Jaunched either 
by formal plaint in the county court 
or by writ in the superior Courts. Any 
contention that the parties could, when 
they are sued for the price of the ser- 
vices, raise then for the first time the 
question whether or not the charges 
were reasonable and that therefore they 
have a right to go to an arbitrator, 


seems to me to be absolutely untenable, 
H 


Lord Ludlow in his speech, while con- 
curring with the Lord Chancellor, em- 
phasiseqd as to the time at which the 
difference contemplated in the Section 
should have arisen, in the following 
passage : 


“There is, however, one matter about 
which I do desire to say a word, and 
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that is this — because I entirely concur 
with my noble and learned friend on 
the Woolsack — that this difference is 
a difference which ought to have arisen 
before action brought, and thal it is too 
late afterwards to raise a difference 
which can be brought within the mean- 
ing of this section. It is sufficient for 
the purpose of this case to say that it 
is concluded by the finding of the county 
court judge. As I understand that find- 
ing (and it is final), it is that there was 
No difference existing between the par- 
ties at the time the action was brought. 
I think this appeal should be allowed.” 
This decision highlights (1) that the 
ouster of jurisdiction for the court comes 
into existence only when a difference 
arises (2) this difference ought to have 
arisen before action is brought and can- 
not be one raised after the action is 
brought, 


13. The effect of this decision fell to 
be considered by the Bombay ` High 


Court in Dawoodbhai v. Abdulkader 
(AIR 1931 Bom 164). In a chamber 
summons taken by the defen- 


dant for an order that all proceedings 
in the suit may be stayed in order to 
enable the parties to refer the matter 
to an arbitrator, Wadia J. was consider- 
ing the scope of the agreement between 
the parties which provided that “any 
dispute or difference arising between the 
partners in regard to the construction 
of any of the articles contained in the 
agreement or to any division, act or 
things relating to the said partnerships 
Or the affairs thereof shal] be referred 
to arbitration”, Noticing the principle 
laid down by the House of Lords, it was 
held that there must be a point of dif- 
ference or dispute between the parties 
for the decision of the arbitrator. A 
mere failure to pay is not necessarily 
a difference nor the fact that a party 
could not or would not pay does not 
in itself amount to a dispute unless the 
party who chooses not to pay raises a 
point of controversy regarding the basis 
of payment or the time or manner of 
payment. A Division Bench of the Cal- 
cutta High Court in Ladha Singh v. 
Joyti Prosad (AIR 1940 Cal 105) also 
had occasion to consider a similar ques- 
tion, The indenture of lease in that 
case contained an arbitration clause 
which provided as follows: 


‘Tf any question, difference or dis- 
pute shall arise betwee the parties 
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hereto or any person, persons or cor- 
poration claiming under them respective- 
ly concerning the rents and royalties 
hereby reserved or the measurements of 
any coal got or left in the demised 
mines or touching the construction of 
any clause herein contained or the 
rights, duties or liabilities of the par- 
ties hereunder or in any other way 
touching or arising out of these presents, 
the same shal] be referred to the deter- 
mination of two arbitrators one io be 
appointed by each party............ x 

After discussing the facts of the case 
the Bench (Mitter J.) held that: 


“On the facts we hold that there is 
nothing on the records of this case to 
show that there was any difference þe- 
tween them before the suit was in- 
stituted, and when the matter was pend- 
ing in the lower court there was no 
indication on what points the parties 
were at difference at any stage.” 

(Para 107) 
The Division Bench considered the deci- 
sion reported in (1899) AC 79, and ob- 
served as follows after quoting from the 
speech of Lord Halsbury L, C. 


“The noble Lord then drew an an- 
alogy from an arbitration out of Court. 
He said that before the arbitrator could 
enter upon the reference, it must be 
Shown that a difference had arisen þe- 
tween the parties before the submis- 
Sion and that the arbitrator would have 
jurisdiction only to adjudicate upon the 
particular difference which had arisen 
before the submission, If fresh differen- 
ces arise after the arbitrator had enter- 
ed upon the reference, he, the arbi- 
trator, cannot adjudicate upon them 
without a fresh submission. Lord Lud- 
low made the following observation - 


“One matter on which I desire to 
Say a word is this, that this difference 
is a difference which ought to have 
arisen before action brought and that 
it is too late afterwards to raise a dif- 
ference which can be brought within 
the meaning of the Section,” 

The action commenced before the 
County Court Judge was held to be 
maintainable by the House of Lords, 
The principle so formulated has appli- 
ed in India where the application is for 
Stay of the action either ynder para 18 
of Sch, 2, Civil P. C., or under Sec. 19, 
Arbitration Act:33 Bom LR 51 ad 


(Para 108) 
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A slightly discordant note was struck 
by Roulatt J. in L. & N. W. Ry. v. Jones 
(1915) 2 KB 35 to this effect: namely, if 
there is a difference, there is necessity 
for arbitration: and it matters little 
whether the difference had arisen before 
or after the suit had been filed, This 
observation was noticed by Mitter J. 
who declined to rely on it holding that 
it was obiter and reliance on it would 
in effect deprive the ordinary civil court 
of its judicial functions, Latifur Rah- 
man J. in a concurring judgment ob- 
served: 

“It appears to be clear that what the 

parties really intended was that their 
disputes and difference should be decid- 
ed by persons of their own choice who 
should proceed in accordance with any 
Statutory provision relating to arbitra- 
tion including arbitration under Sch, 2, 
j So far as can be 
gathered none did arise until after the 
filing of the suit. In terms of the lease 
the defendant was liable to pay certain 
royalty, He failed tọ do so and the 
plaintiff instituted a suit for the re- 
covery thereof, It cannot be contended 
that this amounted to dispute and 
difference, It was after the institution 
of the suit that the defendant filed an 
application purporting to be under S. 
19, Arbitration Act, for the stay of 
proceedings, which of course has no 
application,” 
The learned judge held that in so far 
as No dispute had arisen before the 
institution of the suit, the application 
for stay was not in order and the 
allegation of fraud etc. did not indicate 
a difference as contemplated in the 
agreement in that ease, We are in re- 
Spectful agreement with the principle 
laid down by the House of Lords in 
the Billington case (1899-AC 79) and ap- 
proved by the Division Bench in the 
Calcutta case, 


14, S. R. Das, J. (as he then was) 
had occasion to consider the identical 
question in Governor-General vy. AS- 
sociated Live-Stock Farm (AIR 1948 
Cal 230). The learned Judge considered 
the scope of S. 34 of the Arb. Act and 
the contractual stipulations between the 
parties in that case and held, virtually 
disagreeing with the Division Bench in 
AIR 1940 Cal 105, that refusal of stay 
in cases where a dispute had arisen 
after the institution of the suit wil] not 
always be in order, The learned Judge 
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referred to (1899) AC 79 and observed 
that in that case the House of Lords 
was concerned with the wider question 
of the maintainability of the suit in 
the county court and the narrow ques- 
tion about the application for stay arose 
in that case incidentally, It was further 
observed that the decision in that case 
was based entirely on the findings of 
fact by the county court. The learned 
Judge was of the view that the ob- 
servations of Rowlatt J. in (1915) 2 
K. B. 35 were not obiter. This is how 
the learned Judge understood the Divi- 
sion Bench ruling of the Calcultta High 
Court: 


“21. Mitter J. applied the decision in 
(1899) AC 79 which was a case governed 
by a special statute to a case under the 
Indian Arbitration Act. The special 
statute took away the jurisdiction of the 
court completely in respect of certain 
disputes and left no discretion to the 
Court. A private arbitration agreement 
does not oust „the jurisdiction of the 
Court in the same sense but the Arbitra- 
tion Act gives a discretion to the Court 
to exercise jurisdiction or not to do so. 
The position appears to be fundamen- 
tally different............. If, however, this 
principle is at all applicable to a case 
of private arbitration agreement under 
the Arbitration Act, I do not see why 
the Court should not apply the whole 
of that principle as explained by me, 
namely, stay the action when there 
are disputes within the meaning of the 
arbitration agreement and where the 
party applying for stay is not precluded 
from raising it even if he did not raise 
it before action and refuse a stay only 
when there is no dispute or when a 
party by reason of agreement express 
or implied is precluded from raising it. 
As I have said'a mere omission to raise 
dispute before action from which an 
agreement cannot be inferred, is no 
ground for precluding a party from 
raising it and is no justification for the 
Court assuming jurisdiction to decide 
questions in respect of which its juris- 
diction is ousted by statute, Likewise 
a mere omission to raise disputes before 
action, without more, ought not by itself 
to be any ground for refusing a stay 
under the Arbitration Act.” 
and also held thus regarding the scope 
of application for stay: 

"22, In my judgment the contention 
that in order to succeed in an applica~ 
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tion for stay under S. 34, Arbitranon 
Act, 1940, the applicant must show that 
disputes arose before suit and that he 
must fai] otherwise is, in principle, 
quite untenable and unsound and may, 
in practice, encourage a plaintiff to 
rush to Court without giving an oppor- 
tunity to the defendant to raise the dis- 
putes before suit and deprive the de- 
fendant of the valuable right of arbi- 
tration and thereby cause great hard- 
ship and inconvenience to the defendant 
which cannot be compensated by award- 
ing costs,” 


With ulmost respect we are constrain- 
ed to disagree with the principle of law 
So widely put by the learned Judge and 
we maintain our agreement with the 
Division Bench in AIR 1940 Cal 105 on 
the high authority of the House of 
Lords. We do not see a distinction þe- 
tween a statutory ouster and a contrac- 
tual ouster of the jurisdiction of ordi- 
nary court, If, for the statutory ouster 
to be effective, the dispute should have 
arisen before the action, more so should 
it be for the contractual ouster, for, in 
the former the parties have no voice 
while in the latter they are ad idem. 
The only care to be taken is to see that 
the party has not rushed to court with 
a pre-emptive action, However, we do 
not fee] called upon to decide in this 
case the question whether an applica- 
tion for stay should necessarily fail in 
all cases where a dispute in terms of 
the agreement betweer, the parties 
arises after the institution of the suit, 
even when the court feels satisfied that 
the plaintiff had rushed to court with- 
out giving the other side an opportunity 
to raise a difference: and we feel this 
question will have to be examined in 
an appropriate case. In the case on 
hand, aS already shown, a diffierence as 
contemplated in cl. 18 did not arise 
even after the institution of the suit 
To sum up, we hold that no dispute had 
arisen as contemplated in cl, 18 to in- 
voke the arbitration clause contained 
therein. 


15. What then remains is the ques- 
tion whether the discretion exercised by 
the court below in ordering stay was 
proper, The court below noticed cl. 19 
of the policy and held “that the suit 
is instituted when limitation is about to 
expire”, but still made the following 
observation in support of his conclusion 
that the suit is liable to be stayed: 
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. “A claim in a fire insurance policy 
identical to cl, 19 of the present policy 
has been considered in the decision re- 
‘ported in ILR 1980 (1) Ker 516: 
(AIR 1980 Ker 151) and it has been 
held that the plaintiff is not limited as 
to the time within which he may bring 
a suit, The restriction is on the time 
during which the Company wil] accept 
Hability for loss,. “If that be so, the 
contention of .the learned advocate for 
the petitioner has to be accepted and 
the suit is liable to be stayed.” 


16. We fail to appreciate the correct- 
ness of this observation and fail to 
understand how the court below sought 
support from Kerala Electrical and Ali- 
ed Engineering Co. Ltd, v, Canara Bank 
ALR 1980 (1) Ker 516: 1989 Ker LT 
170): (AIR 1980 Ker 151) to allow the 
application for stay. The question rais- 
ed in that case was whether the stipula- 
tion in a contract that the right to be 
enforced under the contract would not 
continue beyond the shorter period ag- 
reed would offend Sec, 28 of the Con- 
tract Act. In that case a -condition in 
a Bank guarantee that the rights there- 
under accruing to a party would be 
forfeited or released if he did not sue 
within a time limit specified in the gua- 
rantee, was held not to offend S. 28. In 
other words, the time limit in the 
guarantee being shorter than the period 
of limitation under the Limitation Act 
was held to prevail and to bind the 
contracting parties, The observation of 
the learned Judge that “it has been held 
that the plaintiff is not. limited as to 
the time limit within which he may 
bring a suit” does not appear to follow 
from the principles stated by the Divi- 
sion Bench. What the Division Bench 
held was that the terms of the contract 
in that ease indicated an “extinction 
of the right of the plaintiff under the 
contract and a discharge of the defen~ 
dants from liability”, and “so, a condi- 
tion in a contract that the rights there- 
under accruing to a party will be for- 
feited or released if he does not sue 
within a time limit specified there wil! 
not offend S. 28”. This decision in fact 
supports the appellant before us in that 
it alerted him about the need to file the 
suit on the eve of the expiration of the 
12 months period stipulated in cl, 19 
to meet the possible defence that the 
right. to sue had been extinguished if 
the suit had been filed heyond the 
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agreed pariod, At this stage it will be 
usefu] to extract cl. 19: 


"19. In No case whatever shal] the 
Company be liable for any loss or 
damage after the expiration of twelve 
months from the happening of the loss 
or: damage unless claim is the subject 
of pending action or arbitration.” 


In view of this clause the appellant 
was perfectly justified in rushing to the 
court with the suit, 

17. The learned Judge then repelled 
the contention of the appeilant before 
us that no dispute of the amount of 
loss or damage has arisen before the 
institution of the suit in the following 
words : 


“It is an admitted fact that the re- 
spondent has submitted the claim form 
on 5-4-1978 showing the market value 
of the goods destroyed, The petitioner 
has not accepted the quantum of dama- 
ges as the market value of the goods 
destroyed according to the particulars 
furnished by the respondent, This cir- 
cumstance would indicate that there is 
dispute arisen as to the amount of 
damages -between the petitioner and the 
respondent warranting reference to the 
decision of an arbitrator,,..,........ To 
view of the averment in paras 11 and 
14 of the petition, respondent cannot set 
up a case that the petilioner was not 
ready and willing to do everything 
necessary for the proper conduct of the 
arbitration on the date of suit. There 
is No sufficient reason why the difference 
as to the amount of damages should not 
be referred to an arbitrator according to 
cl, 18 of the policy.” 


We have no hesitation to hold that the 
above observation is as a result of an 
incorrect reading of Cl. 18, of the cor- 
respondence between the parties and the 
pleadings. The learned Judge should | 
have realised that the denial of lability 
was different from a dispute about the 
difference in the amount claimed. The 
materials on record show that the re- 
spondent disclaimed the entire liability 
and accused the appellant of fraud and 
dishonesty. At no stage did the respon- 
dent inform the appellant about a dis- 
pute of the amount claimed. This is 
so even after the institution of the suit. 
To say that under these circumstances 
cl. 18 is attracted is to close one’s eyes 
to the terms of the agreement. In our 
view the court below was not right in 
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holding that the circumstances warrant- 
ing a.reference to arbitrator as con- 
tained in cl. 18 existed in the case prior 
to the institution of the suit. As al- 
ready indicated, the pleadings in the 
case far from showing a dispute about 
the amount contained a denial: of 
honesty on the part of the appellant. 
and an accusation of fraud and dis- 
-honesty on the part of the appellant. 
In such cases, an open trial in a suit 
has to be preferred to an arbitrator as 
is seen from the following observation 
of the Supreme Court in Printers (Mys) 
Pvt, Lid. y, P. Joseph (AIR 1960 SC 
1156): 


"On the other hand, if fraud or dis- 
honesty is alleged against a party it 
may be open to the party whose charac- 
ter is impeached to claim that it should 
be given an opportunity to vindicate its 
character in an open tria] before the 
court rather than before the domestic 
tribunal, and in a proper case the court 
may consider that fact as relevant for 
deciding whether stay should be granted 
or not.” (p, 1159) 


18. For the foregoing reasons we 
hold that the court below did not ex- 
ercise the discretion vested in it under 
S. 34 of the Act properly. The dispute 
between the parties had necessarily 
therefore to be decided in the suit, In 
the result, we set aside the order passed 
by the court below and allow this ap- 
peaj with costs, 


The respondent’s counsel makes an 
oral application for leave te appeal to 
the Supreme Court. We do not find 
any substantia] question of law of gene- 
ral importance involved in this appeal, 
that needs to be decided by the Supreme 
Court. Leave refused, 

Appeal allowed, 
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T. R. Parvathy Ammal, Petitioner v. 
V. Sankara Menon, Respondent, 


C. R. P. No. 2998 of 1980 B. D/- 
21-12-1981. , 
Kerala Buildings (Lease and Rent 


Control) Act (2 of 1965), Sec. 11 (3), Se- 
cond Proviso — Eviction — Tenant of 
residential building carrying on trade or 
business also in part of that building — 


AZ/AZ/A175/82/AAS/MVI 


T, R Parvathy Ammal v. V, Sankara Menon 


A.I. R. 


He is not entitled to protection under 
second proviso, 

If a suitable non-residentia] building 
is available in the -locality, the protec- 
tion of the proviso will not be there. 
The proviso is unconcerned about the 
residential accommodation of the tenant. 
This can only be because the building 
contemplated by the proviso is a non- 
residential] building’ in which he carries 
on his trade or business, So. the tenant 
of a residential building will not be en- 
titled to the protection of the second 
proviso to Sec, 11 (3) of the Act even 
though living there he is carrying on a 
trade or business also arid is depending 
for his livelihood mainly on the income 
derived therefrom. (Para 2) 

N. Viswanatha Iyer, for Petitioner; 
A, P, Chandrasekharan and G, Sreeku- 
mar, for Respondent, 


ORDER :—— The short point that aris- 
es for consideration in this Civil Re- 
vision is whether the tenant of a resi- 
dential building can take shelter under 
the second proviso to S. 11 (3) of the 
Kerala Buildings (Lease and Rent 
Control) Act 2 of 1965, for short the 
Act, if, residing in the building, he con- 
ducts a trade or business there and is 
depending for his livelihood mainly on 
the income derived therefrom, The 
petitioner is the owner of a building let 
out to the respondent tenant, She filed 
a petition for eviction before the Rent 
Control Court, Palghat against the res- 
pondent under Sec, 11 (3) of the Act, 
The respondent’s case in the counter 
filed before the Rent Contro] Court was 
that the building was let out to him 
for his residence and for conducting a 
cycle shop, The respondent also con- 
tended that the petitioner did not bona 
fide require the building for her use 
and at any rate he is protected by the 
second proviso to Sec. 11 (3) of the Act. 
The Rent Control Court dismissed the 
petition for eviction holding that the 
petitioner did not bona fide require the 
building and that at any rate the res- 
pondent is entitled to the protection of 
the second proviso to Sec, 11 (3). The 
petitioner-landlorg challenged the above 
Order in appeal, The Appellate Auth- 
ority allowed that appeal upholding the 
petitioners bona fide requirement of 
the building for her owt.. occupation. 
The Appellate Authority also held that 
the respondent was not entitled to the 
protection of the second proviso to Sec- 
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tion 11 (3) as it was not proved in the 
case that there was no other suitable 
building available in the locality to 
carry on his business. Accordingly, the 
Appellate Authority reversed the order 
of the Rent Contro] Court and allowed 
the petition for eviction, The respon- 
dent-tenant went in revision before the 
District Judge. Palghat, The learned 
District Judge though found the peti- 
tioner’s bona fide requirement of the 
building, allowed the revision and dis- 
missed the petitioner’s eviction peti- 
tion holding that the respondent was 
entitled to the protection of the second 
proviso to Sec. 11 (3). The petitioner- 
landlord has come up in revision 
against the above order of ithe Distrist 
Judge, f 

2. The second proviso to Sec, 11 (3) 
of the Act reads :—— 


“Provided further that the Rent Con- 
trol Court shall not give any direction 
to a tenant to put the landlord in pos- 
session, if such tenant is depending for 
his livelihood mainly on the income de~- 
rived from any trade or business carri- 
ed on in such building and there is no 
other suitable building available in the 
locality for such person to carry on such 
trade or business.” 


The evidence in the case is that 
the respondent-tenant resides in the 
building in’ question with his family and 
conducts the business of giving cycles 
on hire, In view of the fact that the 
respondent resides in the building with 
his family, it cannot be 
building is not a residential building 
even though the tenant conducts a busi- 
ness also there. The case of the respon- 
dent is also that he took the building 
for his residence and for conducting a 
cycle shop. It is clearly stated in the 
Rule 12 particulars appended to the 
petition for eviction that the building is 
a residential] one. This is not controver- 
ted in the counter filed by the respon- 
dent, Even if the tenant of a residential 
building conducts some business also 
there, the building will not become a 
non-residentia] one, AS per Sec. 17 of 
the Act a residentia] building can be 
converted into a non-residentia] build- 
ing only with the written permission of 
the Accommodation Controller, In this 
case, the parties have no case that such 
a permission is there, One of the con-= 
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ditions insisted by the proviso is that] | 
no other suitable building should be 
available in the locality for the tenant 
to carry on the business or trade he is 
carrying on in the building from which 
he is sought to be evicted, So, the avail- 
ability is of a building to conduct the 
trade or business, In other words, if a 
suitable non-residential] building is 
available in the locality, the protection 
of the proviso will not be there. The 
proviso is unconcerned about the resi- 
dentia] accommodation of the tenant. 
This can only be because the building 
contemplated by the proviso is a non- 
residential building in which he carries 
on his trade or business, So, the tenant 
of a residential] building wil] not be en- 
titled to the protection of the second 
proviso to Sec. 11 (3) of the Act even 
though living there he carries on a 
trade or business also, 


3. For the reasons stated above, it 
cannot be said that the decision of the 
Appellate Authority allowing eviction 
was in any way illegal, irregular or 
improper, In that case, the learned Dis- 
trict Judge had no jurisdiction to in- 
terfere in revision under Sec, 20 of the 
Act, The impugned order is set aside. 
The eviction ordered by the Appellate 
Authority will stand, The respondent- 
tenant is given three months’ time to 
vacate the building. The Civil Revision 
Petition is allowed as above, The parties 
wil] suffer their costs, 

Petition allowed. 
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O. K. Sreedharan Nambiar. Petitioner 
v. Govt, of Kerala and others, Respon- 
dents, 

O. P. No. 53 of 1980-F, D/- 10-12- 
1981. 

Kerala Land Acquisition Act (21 of 
1964), Secs. 53 and 3 — Acquisition of 
part of building —— Owner desiring that 


whole building should be acquired 
— Owner should convey bis desire 


within reasonable time and not on eve 
of making award, 

Section 53 (1) comes info operation 
when the owner indicates his desire for 
the whole of the building to be acquir- 
ed in a case where the acquisition is a 
ee ae ee 
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part only of such building, The first 
proviso enables the owner io withdraw 
or modify his desire by a notice in writ- 
ing, The scheme of the section indicates 
that the expression of such desire by 
the owner should be within a reasonable 
time so that the land acquisttion auth- 
orities can stop the acquisition proceed- 
ings, Since withdrawal of the desire has 
ta be by notice in writing before the 
award is made, the expression of desire 
for the acquisition of the entire build- 
ing has to be at a reasonable’ time 
earlier than what is contemplated in the 
first proviso, 


The owner is alerted of the acquisi~ 
tion by the notification under Sec, 3 (1) 
of the Act and the notice under R. 3 of 
the proposed acquisition, Objection 
against the acquisition has to be made 
within 30 days of the publication of 
Sec. 3 (1) notification, Under normal 
circumstances the expression of desire 
within the meaning of Sec. 53 of the 
Act has to be within 30 days of the 
publication of the Sec, 3 notification. 
It may be, that in rare eases where the 
owner is not in a position to decide 
about the damage that would be caused 
to him, he may express his desire later. 
But in any case it cannot be just on the 
eve of the award, An intimation to the 
Executive Engineer cannot be taken as 
an expression of desire under Sec, 53 
of the Act, (Paras 7, 10) 
' The second proviso would come into 
Operation only if a bona fide question 
arises as to whether any land proposed 
to be taken does or does not form part 
of a house or building within the mean~« 
ing of the section, If the land acquisi- 
tion authorities find prima facie that 
there is bona fide dispute and the ques- 
tion that has arisen has to be decided by 
a Court, reference is mandatory, But if 
the question so raised is a frivolous one 
or is one which is manifestly unsustain- 
able, it is not incumbent on the auth- 
orities to refer the question to the ap- 
propriate Court, The words used in the 
second proviso are “if any question 
shal] arise” and not “if any question 
arises.” The use of the words “shall 
arise” gives a discretion to the officer 
to consider the bona fides of the ques- 
tion raised, AIR 1964 SC 350, Disting 

o, (Para 8) 


In the instant case, the owner sur- 


gendered the building -unilaterally im< . 
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mediately after Sec, 3 (1) notification 
thus denying to himself the penefit of 
second Proviso. The object with which 
the owner desired that the entire 
building should be acquired was to get 
compensation for the property in utter 
disregard to the large number of tenants 
who were holding the remaining por- 
tion which was independent of the 
portion sought to be acquired. Hence 
refusal to refer the case under Sec. 53 
of the Act was not illegal. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1964 SC 350 11 

P. V. Madhavan Nambiar and K. L. 
Mohana Chandran, for Fetitioner: Govt 
Pleader, for Respondents, 


ORDER :— The petitioner owns a 
property situated in R. S. No. 112/6 of 
Keezhalloor Village, There are 9 shop 
rooms in this property which are num- 
bered as 129 to 129H of Keezhalloor 
Panchayat, There was a proposa] to 
acquire part of this survey number for 
the purpose of constructing an approach 
road to the acqueduct at Keezhallur, 
The property proposed to be acquired 
was a smal] portion of the survey num- 
ber on which was situated -room 
No. 129-H. The petitioner came to 
know of this proposal and therefore 
filed a representation to the Executive 
Engineer, Pazhassi Project, on 13-9-1977, 
with copy to the Superintending Engi- 
neer, informing them that if only a por- 
tion of the building constructed in the 
survey number was acquired, that would 
have the effect of putting the remaining 
portion useless and requesting that the 
entire rooms be acquired, It is averred 
in the petition that this representation 
was brought to the notice of the Collec- 
tor and the legality of the acquisition 
of a portion of the property was even 
then considered, In the meantime, the 
Land Acquisition Officer issued Ext, P-1 
notification under Sec, 3 (1) of the 
Land Acquisition Act, for short, the Act, 
in Form III on 31-10-1977, It is stated 
in the petition that an objection was 
filed by the petitioner to Ext. P-1 notice, 
not objecting to the acquisition but ob-. 
jecting to the acquisition cf only a por- 
tion of the building. Since nothing took 


place pursuant to the objection so fil- .. 


ed, the petitioner filed another repre~-- 
sentation before the Lard Acquisition: 
Officer, the 3rd respondent, on 30-3-1978. 
as ‘per Ext. P-2. The awards Ext. P-3,'° 
was passed on 1-4-1978 under which 
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the petitioner was awarded Rs, 2734.07 
for the portion of the building acquired. 
The petitioner accepted the amount 
under protest on 17-4-1978. 


2. Thereafter the petitioner filed an- 
other representation to the 3rd respon- 
dent with a request that his objection 
be referred to the appropriate Civil 
Court since the acquisition was only of 
a portion and since he wanted com- 
pensation for the entire building aifect- 
ed by the acquisition. Since nothing 
took place, he filed Ext, P-5 on 18-1- 
1979 to the 2nd respondent, District 
Collector, Cannanore, mentioning there- 
in about the petition filed by him to 
the Superintending Engineer and re- 
questing for appropriate steps being 
taken under Sec, 53 of the Act. This 
was followed by a reminder, Ext. P-6. 
The rooms which were not acquired are 
Now re-numbered as KLP., VI 83A to 
83H. The building, according to the 
petitioner, is worth Rs, 75,000/-. The 
very foundation of the building is sha- 
ken by the proposed acquisition, This 
petition is filed for the issuance of an 
appropriate direction to respondents It 
fo 3 to acquire on reasonable compen- 
sation the remaining portion of the 
building and to dispose of the repre- 
sentations filed by the petitioner.’ 


$. The counter-affidavit filed by the 


first respondent discloses the following 
facts: Pursuant to the proposal to ac- 
quire the property in question, a joint 
inspection of the property was conduct- 
ed by the 3rd respondent and the Junior 
Engineer, Section No, II,  Tellicherry, 
at which time the petitioner was also 
present at the site. The total extent of 
the property required for the purpose 
of acquisition from the petitioner’s hold- 
ing was only 0.0050 hectare (1-1/4 
cent), A notice under Sec. 3 of the Act, 
read with Rule 3 of the Rules was duly 
served on the petitioner. No objection 
wag filed by the petitioner in response 
to the said notice. Instead he gave ad- 
vance possession of the land on 18-10- 
77 and the land was handed over to the 
P. W. D. for the purpose of formation 
Of approach road on that day itself. The 
petitioner did not indicate his desire — 
nor put forward his objections — about 
the need to acquire the entire portion 
of the building ut the time the property 
was surrendered yoluntarily to the auth- 
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orities, In fact, he gave a consent state- 
ment while surrendering the Jand, Shop 
Nos, 129, 129A to 129-G were construct- 
ed during the year 1973-74 and the new 
addition numbered as 192-H was con- 
Structed in the year 1976-77, as is dis- 
closed from the register of buildings 


kept by the Panchayat. The award 
enquiry notice under S. 9 (5) was 
published at pages Nos, 801-803 of 


Kerala Gazette No, 12 dated 21-3-1979 
and the enquiry was held on 25-3-1978 
to 31-3-1978. The petitioner was pre- 
sent at the enquiry on 25-3-1978, He 
did not demand acquisition of the en- 
tire building on that day, The award 
was made on 1-4-1978 after this enquiry. 
The authorities were satisfied that the 
acquisition of shop room No, 129-H 
which was only an addition put up 
subsequently touching the main build- 
ing would not affect the land or its 
structural stability, The main building 
is qa two-storied one containing 8 rooms 
which are tenanted, The acquisition of 
the main building wil] result in the 
dispossession of the tenants m occupa- 
tion, The petitioner did not file before 
the Land Acquisition Officer any ob- 
jection within time in response to Sec- 
tion 3 notice. It is true that he sent a 
petition on 13-9-1977 to the Executive 
Engineer, Cannanore. The entire build- 
ing was not acquired for the reason 
that it was not reasonably required and 
the acquisition of this portion would not 
impair the use of the main building. It 
is further averred in the counter~affida- 
vit that it was not necessary to acquire 
a huge  two-storied building which 
would result in eviction of the occu- 
pants of the shop rooms. The belated 
objection of the petitioner against the 
acquisition of a portion is only to get 
compensation for the building in the 
possession of tenants paying low rents. 
The petitioner had sent a petition on 
30-3-1978 demanding acquisition of the 
entire building and payment of com- 
pensation urgently. This was not con- 
sidered since it was belated, The subse- 
quent representations were not consider- 
ed since they were not statutorily 
entertainable. The Executive Officer 
of Keezhalloor Panchayat had certified 
that room No. 129-H was put up in 
1976-77. This room was put up on a 
separate foundation with separate walls. 
to the civil Court was 


~ 
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necessary because the petitioner had not 
moved the authorities in time under 
S. 53 of the Act, 


4. The petitioner’s counsel] submits 
that the acquisition proceedings are 
bad for violation of the mandatory pro- 
visions contained in S. 53 of the Act. 
According to him. once the aggrieved 
party moves under S. 53 of the Act, the 
authorities have to hold their hands and 
either proceed to acquire the entire 
property or refer the matter fo a com- 
petent Civil Court for resolution of the 
dispute between the parties as to whe- 
ther any Jand proposed to be taken 
under the Act does or does not form 
part of a house within the meaning of 
the section. The respondents’ stand is 
that the property acquired does not 
form part of a building and also that 
the petitioner has not moved the au- 
thorities within time under S. 53 of the 
Act. What falls for decision in this case 
is whether the petitioner is entitled to 
succeed on his plea under S. 53 of the 
Act, While considering this, it is neces- 
sary to consider the ambit and scope of 
S. 53 of the Act. 


‘5. First regarding facts:-In ‘the 
absence of a reply affidavit on the side 
of the petitioner, the averments in the 
counter-affidavit have to be taken as 
uncontroverted. The facts emanating 
from the petition and the counter-affi- 
. davit for the purpose of disposal of 
this petition in the context of S. 53 of 
the Act are as follows: 


6. The building in question was in- 
spected by the Executive Engineer, 
Cannanore, with the Junior Engineer, 
in the presence of the petitioner. The 
requisitioning authority wanted only a 
portion of the land on which one shop 
alone stood, The petitioner did not fije 
any objection to S. 3 notification within 
time. He gave advance possession of 
the land on 18-10-1977 and „possession 
was taken on that day itšelf. The 
main building consists of shop room 
Nos, 129 and 129A to 129G. This was 
constructed during the year 1973-74. 
Shop room No. 129H was constructed 
during: the year 1976-77. This is the 
shop room which had to be acquired. 
The petitioner appeared for S. 9 (5) en- 


quiry On 25-3-1978. The award was 
passed on 1-4-1978. The question for 
consideration is whether S. 53 of the 


Act is attracted, in the circumstances of 
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the case, S. 53 of the Act reads as fol- 


lows: 


"53. Acquisition of part of house or 
building :— (1) The provisions of this 
Act shall not be put in force for the 
purpose of acquiring a part oniy of 
any house, manufactory or other build- 
ing. if the owner desires that the whole 
Of such house, manufactory or building 


Shall be so acquired - 


Provided that the owner may, at any 
time before the Collector has made his 
award under S, 11, by notice in writing, 
withdraw or modify his expressed desire 
that the whole of such house, manu- 
factory or building shall be sa ac- 
quired : 

Provided also that, if any question 
shall arise as to whether any land pro- 
posed to be taken uncer this Act does 
not form part of a hcuse, manufactory 
or building within the meanmg of this 
section, the Collector shall refer the de- 
termination of such. question to the 
Court, and shal] not take possession of 
Such land unti] after the question has 
been determined. 


In deciding on such a reference the 
Court shall have regard to the question 
Whether the land prop%sed to be taken 
is reasonably required for the full and 
unimpaired use of the house, manufac- 
tory or building. 

(2) If, in the case of any claim under 
sub-sec, (1) of S. 25, thirdly, by a per- 
son interested, on account of the sever- 
ing of the land to be acquired from his 
other land, the Government are of opi- 
nion that the claim is unreasonable of 
excessive, they may, at any time before 
the Collector has made his award. order 
the acquisition of the whole of the land 
of which the land first sought to be ac- 
quired forms a part. 


(3) In the ease provided for in sub- 
Sec, (2), no fresh declaration or other 
proceedings under Ss, € to 10, both in- 
clusive, shal] be necessary, but the Col- 
lector shall. without delay furnish a 
copy of the order of the Government 
to the person interested, and shal] there- 
after proceed to make his award under 
Section 11.” 


It is clear from the above section that 
the provisions of the Act cantiot be put 
into force if what is sought to be 
acquired is part of a house or other 
building and if the owner of, the house 
desires that the whole of the building 
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should be acquired, The second proviso 
is important. If S. 53 applies to an 
acquisition then the Collector is pro- 
hibited from taking possession of the 
land until the question raiseg by the 
owner is determined, Jn this case, the 
petitioner had voluntarily given advance 
possession of the building sought to be 
acquired to the land acquisition autho- 
rities, This, according to me, is a clear 
indication of his consent for acquisi- 
tion of a part of the building and he 
cannot now compe] the authorities to 
acquire the entire building. This is one 
ground on which I hold that S. 53 is 
not attracted, 


7. S. 53 (4) comes into operation 
when ‘the owner indicates his desire for 
the whole of the building to be acquired 
in a case where the acquisition is a part 
only of such building. The first proviso 
enables the owner to withdraw or mo- 
dify his desire by a notice in writing. A 
reading of S.-53 (1) with the first pro- 
viso takes me to the question as to the 
time when owner should express his 
desire to acquire the whole building. 
Can this desire be expressed at any time 
before the award? In 
scheme of the section indicates that the 
expression of such desire by the owner 
should be within a reasonable time so 
that the land acquisition authorities 
can. stop the acquisition proceedings. 
Since withdrawal of the desire has to 
be by notice in writing before the 
award is made, the expression of desire 
for the acquisition of the entire build- 
ing has to be at a reasonable time 
earlier than what is contemplated in the 
first proviso. The owner of the build- 
jing is the best judge to decide as to 
whether the acquisition of a part of his 
building would seriously affect his in- 
terests and result in consequent loss to 
him, He is alerted of the 
by the notification under S. 3 (1) of the 
Act and the notice under R. 3 of the 
proposed acquisition. Objection against 
the acquisition has to be made within 
30 days of the publication of S. 3 (D 
notification. Under normal circumstan- 
ces the expression of desire within the 
meaning of S. 53 of the Act has to be 
within 30 days of the publication of the 
S. 3 notification. It may be, that. in 
rare cases where the owner is not in a 
position to decide about the damage 
that would be caused to him, he may 
express his desire later, But in any 
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case it cannot be just on the eve of 
the award aS in this case. That the 
expression of the desire should be at 
the earliest opportunity is evident from 
the fact that the second proviso man- 
dates the Land Acquisition Officer to 
refer any dispute arising as to whether 
the land sought to be acquired is or 
is not part of a house or building for 
determination by an appropriate Court.| 
In this case, the petitioner’s contention 
that the shops to be acquired are part 
of a building is disputed by the authori- 
ties. / If it is a bona fide dispute, it is 
incumbent on the Land Acquisition Au- 
thorities to refer the case tg the ap- 
propriate Court to resolve this dispute. 
That a bona fide dispute does not arise 
in this case is also evident from the 
fact that the petitioner surrendered the 
building without demur, 


8. That takes me to the question 
whether the jand acquisition authorities 
have necessarily to refer every ques- 
tion as to whether any land proposed to 
be taken under the Act does or does 
not form part of a house or puilding, 
Does not the Land Acquisition Authori- 
ties have any discretion in this matter? 
In my view, the second proviso would 
come into operation only if a bona fide 
question arises as to whether any land 
proposed to be taken does or does not 
form part of a house or building within 
the meaning of the section. If the land 
acquisition authorities find prima facie 
that there is bona fide dispute and the 
question that has arisen has to be deci- 
ded by a Court reference is mandatory. 
But if the question so raised js a frivol- 


‘ous one or is one which is manifestly 


unsustainable, it is not incumbent on 
the authorities to refer the question to 
the appropriate Court. Else a recalci- 
trant or unscrupulous owner can effec- 
tively stall acquisition proceedings 
which are highly necessary in public in- 
terest by unjustified recourse to S. 53. 
This view of mine gain some support 
from the phraseology used in the section. 
The second proviso mandates references 
only when there is dispute about the 
The 
main section deals with the building 
while the second proviso deais with the 
land. Besides, the words used in the 
second proviso are “if any question shall 
arise” and not “if any question arises”. 
In my view, the use of the words “shall 
arise” gives a discretion to the officer 
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tto consider the bona fides of the ques- 
\tion raised, What I wish to emphasise 
jis that the section does not make it 
iobligatory on the part of land acquisi- 
tion authorities to refer every question 
raised to the Court, because once the 
‘question raised is referred, the authori- 
ities’ hands are tied from taking posses- 
sion of the property. Surrender of 
possession by the petitioner in this case 
has virtually disarmed the authorities 
from invoking the second proviso. l 


9. Against this background, let us 
consider the facts of this case, During 
the acquisition proceedings the petitioner 
did not even remotely put forward a 
case that the entire building had to be 
acquired, He was aware of the statu- 
tory enquiries. The award was made 
On 1-4-1978. He did send a representa- 
tion to the 3rd respondent, yiz., the Land 
Acquisition Officer, on 30-3-1978, a day 
prior to the award. Since he had not 


invoked the benefit of S. 53 at any time - 


before 30-3-1978, this representation was 
not considered by the authorities as the 
award had almost been finalised. What 
is more, this expression cannot be said 
to be the expression of a desire within 
the meaning of S. 53 of the Act, He 
sent another application on 16-5-1978 
for reference of the question to a civil 
Court. No action was taken on this 
petition also since it was not a represen- 
tation which had any statulory recogni- 
tion. It cannot be said that the authori- 
ties acted in violation of law in not con- 
Sidering the representation filed on 30-3- 
1978. 


19. The petitioner’s counsel, has a 
ease that he had informed the Executive 
Engineer even before S, 3 notification 
that the entire building should be ac- 
quired. It is disclosed in the counter- 
affidavit that his object was not to 


avert any damage to the entire build-- 


ing or loss to him but something else, 
‘In any view an intimation to the Execu- 
_ tive Engineer cannot be taken as an 
expression of desire under S. 53 of the 
Act. On facts, I have no hesitation to 
‘hold that the belated request of the 
‘petitioner was rightly rejected by the, 
Authorities concerned. 


11. Strong reliance was placed by 
the petitioner’s counse] on the decision 
reported in State of Bihar v. Kundan 
. Singh (AIR 1964 SC 350). In that case, 
the Land Acquisition: Officer fixed the 
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compensation to be paid to the respon- 
dents at Rs, 4,451.5.6. The respondents 
not being satisfied with the award ap- 
plied for reference under S. 18 of the 
Act. One of the grounds taken by the 
respondents was that other lands and 
buildings contiguous to the building and 
land which belonged to them had not 
been acquired and in consequence they 
had to suffer huge loss, The District 
Judge who heard the reference held that 
only a narrow strip of land had been 
left in front of the larger building and 
that had affected the utility of the said 


building, and therefore, - awarded 
Rs, 1000/- more as compensation, The 
respondents were stil, not satisfied. 


They preferred an appeal to the High 
Court, Before the High Court for the 
first time, a claim was made that the 
land acquisition officer should have ae- 
quired the main building. That was a 
claim strictly coming within S. 49 of 
the Land Acquisition Act, Though it was 
contended before the High Court that 
this point was not taken before the Land 
Acquisition Officer or the Distriet 
Judge, the High Court gave a direction 
calling upon the Land Acquisition Offi- 
cer to take over the remaining area of 
the building and to assess the compensa- 
tion thereon in due course in accordanee 
with law. This was challenged before 
the Supreme Court, The Supreme 
Court held that the respondents had not 
taken any steps to express their desire 
that the whole of their house should be 
acquired and so it was not open to 
the High Court to allow them to raise 
this point in appeal which arose from 
the order passed by the District Judge 
on a reference under 5. 18. The pet- 
lioner’s counsel] placed reliance on cer- 
tain portions of the judgment, where 
the scope of S. 49 of the Land Ae- 
quisition Act, corresponding to S, 58 
of the Act, was discussed. Specific 
mention was made about para 10 of 
the judgment of the Supreme Court in 
the above decision which reads as fol- 
lows: 

*(10) That takes us to S. 49. 
tion 49 reads thus: 


*(1) The provisions of this Act shall 
not be put in force for the purpose of 
acquiring a part only of any house, 
manufactory or other building, if the 
Owner desires that the whole of such 
house, manufactory or buildiag shaji be 
so acquired: 


Sec- 
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Provided that the owner may. at 
any time before the Collector has made 
his award under Section 11, by notice 
in writing, withdraw or modify his ex- 
‘pressed desire that the whole of such 
house, manufactory or pbuilding shall 
be so acquired: ` 

Provided also that, if any question 
shall arise ag tò whether any land pro- 
posed to be taken under this Act does 
or does not form part of a house, manu- 
factory or building within the meaning 
of this section the Collector shall refer 
the determination of such question to 
the Court and shal] not take possession 
of such land unti] after the question 
has been determined, 


In deciding on such a reference the 
Court shall have regard to the question 
whether the Jand proposed to be taken 
is reasonably required for the full and 
unimpaired use of the house, manufac- 
tory or building. 


(2) If, in the case of any claim under 
Section 23, sub-sec, (1). thirdly, by a 
person interested, on account of the 
severing of the land to be acquired 
from his other land, the (appropriate 
Government) is of opinion that the claim 
is unreasonable or excessive, it may, at 
any time before the Collector has made 
his award order the acquisition of the 
whole of the land of which the land 
first sought to be acquired forms . 2 
part, 


(3) In the case last hereinbefore pro- 
vided for, no fresh declaration or other 
proceedings under Ss, 6 to 18, both in- 
clusive, shall be necessary, bat the Col- 
- lector shall without delay. furnish a 
copy of the order of the (appropriate 
Government) to the person interested, 
and shal] thereafter proceed to make 
his award under Section 11.” 


The provisions of S. 49 (1) prescribe, 
inter alia. a definite prohibition against 
putting in force of any of the provisions 
of the Act for the purpose of acquiring 
a part only of any house, if the owner 
desires that the whole of such house 
shall be acquired. This prohibition un- 
ambiguously indicates that if the owner 
expresses his desire that the whole of 
the house should be acquired, no ac- 
tion can be taken in respect of a part 
of the house under any provision of the 
Act, and this suggests that where a 
part of the house is proposed to be ac- 
quired and a notification is issued in 


K 
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that behalf, the owner must make up 
his mind as to whether he wants to 
allow the acquisition of a part of his 
house or not. If he wants to allow the 
partiaj acquisition, proceedings would 
be taken under the relevant provisions 
of the Act and an award directing the 
payment of adequate compensation 
would be made and would be followed 
by the taking of possession of the pro- 
perty acquired, If, on the other hand, 
the owner desires that the whole of 
the house should be acquired, he should 
indicate his desire to the Land Acquisi~- 
tion Officer and all further proceedings 
under the relevant provisions of the Act 
must stop. This provision thus seems 
to suggest that if an objection is intend- 
ed to be raised to the acquisition of a 
part of the house, it must be made be- 
fore an award is made under S. 13, In 
fact, it should be made soon after the 
initia] notification is published under 
S. 4; otherwise, if the proceedings 
under the relevant provisions of the Act 
are allowed to be taken and an award 
is made it would create unnecessary 
confusion and complications if the owner 
at that stage indicates that the objects 
to the acquisition of a part of his 
house: at that stage, it would no doubt 
be open to him to claim adequate com- 
pensation in the light of the material 
provisions of S. 23 of the Act but that 


is another matter, 


(11) The first proviso to S, 46 (1) also 
leads to the same conclusion. If the 
Owner has made his objection to the ac- 
quisition of a part of his house, it is 
open to him to withdraw or modify his 
objection before an award is made under 
S. 11;° and if he withdraws his ob- 
jection, further proceedings will follow 
and if he modifies his objection, steps 
will have to be taken as indicated in 
the other provisions of S. 49. This pro- 
viso, therefore, suggests that the ob- 
jection of the owner to acquisition of a 
part of his house has to be considered 
and dealt with before an award is made 
under §, 11.” 


Basing on these observations, it was con- 
tended that it was sufficient if the owner 
of the building or land expressed 
his desire at any time before the award 
was made, The petition submitted by 
the petitioner on 30-3-1978, according 
to the petitioner’s counsel, should be 
considered as the expression of desire 
within the meaning of S. 53 of the Act, 
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because the award was made only on 
1-4-1978, I have no hesitation to repel 
this contention, The Supreme Court de- 
cision noticed above cannot be used as 
an authority to contend that the expres- 
sion of desire can be on the eve of the 
award, The Supreme Court has taken 
care fo observe that “in fact, it should 
be made soon after the initial notifica- 
tion is published under Section 4......”. 
This indicates how the Supreme Court 
reacted fo the sufficiency of the time 
regarding the expression of desire con- 
tained in S. 49. The principle enunciat- 
ed by the Supreme Court cannot be 
availed of by the petitioner in this case. 
Im that case, the Supreme Court was 
dealing with an entirely different set of 
facts, The question whether the Collec- 
tor or the.Land Acquisition Officer is 
obliged necessarily to refer every case 
fo the appropriate Court even when 
an expression of desire is made as in 
this case on the eve of the award was 
not. pointedly considered by the 
Supreme Court in the above case since 
the facts of that case did not warrant 
Such a consideration. The observation 
of the Supreme Court in the aforesaid 
case in para 12 of the judgment to the 
effect that “under this proviso (second 
proviso to S. 49 (D), the Collector is 
under an obligation to refer the matter 
fo the Court and he shall not take pos- 
session of the land under acquisition un- 
tit the question is determined by the 


Court, ......cc00. » cannot be relied upon 
ta contend that the proceedings taken 
by the Land Acquisition Officer after 


the representation dated 30-3-1978 are 
bad for the reason that possession was 
given by the petitioner voluntarily. In 
the peculiar circumstances of this case, 
I am of the view that the non-considera- 
tion of the representation dated 30-3- 
1978 is valid in law and even on facts 
it is umassailable. S. 53 has not been 
violated In this case. The counter-affi- 
davit has clearly shown that the shop 
acquired was newly constructed in the 
year 1976-77. This shop did not form 
part of the main building. The acquisi- 
tion of this shop alone did not harm 
the other buildings. The Panchayat re- 
cords disclosed that this was an indepen- 
dent building. ‘The object with which 
the petitioner desired that the entire 
building should be acquired is also made 
mention of in the counter-affidavit and 
this statement also has not been con- 
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troverted, The object is to get com- 
pensation for the property in utter dis- 
regard to the large nurober of tenants 
who are holding the remaining portion 


‘ of the property and eking out their lvi- 


lihood. The counter-affidavit contains 
sufficient materials to hold that the shop 
No. 129H is a separate building and 
not part. of the main building, For the 
purpose of this case, J do not think it 
necessary to hold that the refusa to 
refer the case was improper, According 
to me, the petitioner is not entitled to 
get a reference for the reason that he 
did not invoke S, 53 in time and also 
for the reason that he surrendered pos- 
session of the building tnilaterally im- 
mediately after S. 3 (1) notification, thus 
denying to himself the benefit of the 
2nd proviso. If S. 53 is to be operative, 
the Land Acquisition Officer could not 
have taken possession, 


For the foregoing reasons J hold that 
the petitioner is not entitled to succe- 
ed. The O. P. fails and is dismissed. 
The parties are directed to bear their 
costs, 

Petition dismissed, 
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Narayani Amma Vilasini Amma, Peti- 
tioner y. Eyo Poulose of Vattathara, 
Respondent, 


C. R. P. No. 646 of 1980, D/- 4-12- 
1981. 


Kerala Debt Relief Act: (17 of 1977); 
S. 2 (3) (c) — Suit for possession with 
mesne profit on basis of extinguishment 
of mortgage —No whisper about 
breach of trust — Liability to pay 
mesne profits is not liability excluded 
by S. 2 (3) (c). (Trusts Act (1882), 
S. 3). 

Where a simple suit was filed for 
recovery of possession with mesne pro~ 
fits on the basis that the mortgage had 
been extinguished, the liability to pay 
mesne profit would not be a liability 
excluded by S. 2 (3) (c) as there was 
no whisper about any fiduciary relation- 
ship or breach of trust or a confidence, 
either in relation to the claim for re- 
covery or in relation to the claim for 
mesne profits, What is attempted, to 
be excluded by S. 2 (3) (c) is only a 
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liability arising out of breach of irust 
as understood in law, 1959 Ker L. T. 
989 Rel. on. (Paras 15, 16, 17) 


If reposing of confidence ajone is suf- 
ficient. a bailee of goods wil] also be a 
trustee. There are also many other con- 
tracts based on confidence, If the term 
ttrust” is understood in that popular 
sense, many types of contractual lia- 
bilities will stand excluded from the 
definition of debt and it is not easy to 
assume that the legislature wants to 
take away by the left hand what it 
gives by the right. To enlarge the scope 
of “Trust” in S, 2 (3) (c) would be fo 
deny the benefit of the Act to more and 
more people, A piece of beneficial 
legislation cannot be so interpreted un- 
less there are other compelling reasons. 

(Para 16) 


Cases ‘Referred: Chronological Paras 
1980 Ker LT 777: ILR (1980) 2 Ker i 
1979 Ker LT 73 | 16 
AIR 1970 Ker 289 9 
1970 Ker LT 1006:1971 Ker LJ 49 11 


1959 Ker LT 989:1959 Ker LJ 1039 
15, 17 


1958 Ker LT 436:1958 Ker LJ 1087 10 
AIR 1957 Andh Pra 337 14 
1950 Ker LT 356 2, 8 
AIR 1945 Mad 297 7 


AIR 1942 Mad 202 13, 16 
AIR 1939 Mad 471 | 12, 14 
Panicker and Potti, for Petitioner; 


V. N. Swaminathar, for Respondent, 


ORDER ;:— O. S. No, 383/68 was a 
suit for recovery of possession with 
mesne profits, There was a family par- 
tition in 1103 M. E. Plaint A Schedule 
was the A Schedule to the partition deed 
` allotted to the A group, Plaint B Sche- 
dule was the C Schedule to the deed, 
allotted to the C group. Both the plaint 
items were subject to qa mortgage and 
were in the possession of one Parames- 
waran Nair, Under the partition deed, 
the C Schedule sharers were liable to 
discharge the entire mortgage liability. 
The rights of the C Schedule sharers 
were subsequently acquired by Para- 
meswaran Nair. The suit was filed on 
the basis that the mortgage had come to 
an end when Parameswaran Nair ac- 
quired the C Schedule rights along with 
the obligation to discharge the mortgage, 
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2. Issue No, (3) in the suit was whe- 
ther the mortgage had come io an end 
as alleged, and whether ithe plaintiff 
was entitled to recover. Issue Wo. (7) 
raised the question of adverse posses- 
sion and limitation, The court held in 
favour of the plaintiff on issue No, (3). 
On issue No. (7), the finding was that 
Parameswaran  Nairs possession was 
permissive and not adverse to the 
owners of the A Schedule properties. 
Following the observations in Madhava 
Pillai y. Sankararu (1950 Ker LT 356) 
that a mortgagee was bound te deliver 
up the property after satisfaction of the 
mortgage debt, as his position was “that 
of a -trustee for the owner,” the trial 
Court said :— 


Oia the possession of Parameswa- 
ran Nair, and the defendants under 
him, after Ext, D-2 is in trust for the 
owner of the equity of redemption ...... - 
A decree was therefore passed for reco- 
very of the A Schedule property with 
mesne profits from the date of deposit 
of value of improvements, 


3. The question thereafter arose whe- 
ther the liability to pay mesne profits 
in accordance with the decree was a 
liability exempted from the definition 
of ‘debt? in the Kerala Debt Relief Act, 
17 of 1977, Sec, 2 (3) of the Act defines 
‘deb? as any liability in cash or kind 
incurred by a debtor, whether payable 
under a contract, or under a decree or 
order of any court, or otherwise. Tor- 
tious liabilities, and liabilities “arising 
out of breach of trust” are however ez- 
empted from the purview of the defini- 
tion, by cl. (ce). The court below held 


that the observation in the judgment 
(extracted earlier) that Parameswaran 


Nair and his successors were holding 
the properties in trust for the owners of 
the equity of redemption was conclusive, 
that the defendants were bound to ac 
count for the mesne profits, and that 
their failure to do so amounted to a 
breach of trust thus taking the liability 
out of the definition in S. 2 (3). The 


revision petitioner herein, one of the 
defendants in the suit, was therefore 


held ineligible to claim the benefit of 
Act 17/77, 


4. It appears to me that the approach 
made by the court below is not yery 
satisfactory. The . tria] courl’s observa- 
tion that Parameswaran Nair was hold- 
ing the property in trust for the owners 
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of the equity of redemption, was made 
in connection with issue No, (7) relat- 
ing to adverse possession. The finding 
on that issue was conclusive, but not 


everything said in the course of dealing: 


with it. Even if the effect of the ob- 
servation could be stretched a little, all 
that was said was that Parameswaran 
Nair and those claiming under him were 
lable to deliver up the property to the 
plaintiff, as they had not perfected title 
thereto by adverse possession and limita- 
tion: they were trustees so far as their 
obligation to return the property was 
concerned. No question relating to 
mesne profits was decided under issue 
No, (7): in fact, that was separately- con- 
sidered and decided under issue No. (8). 
In my opinion, the question had to be 
decided by looking at the character or 
nature of the liability, irrespective of 
what had been observed at the trial 
stage in some other context, 


% The question then is this: where 
a person continues to occupy property 
notwithstanding the extinguishment of 
the mortgage under which he is induct- 
ed into it, and is held liable for mesne 
profits for the period of such occupa- 
tion, is his liablity one arising out of 
breach of trust? A number of deci- 
sions have been cited, but most of them 
do not directly answer the point. They 
are of course of some assistance in con- 
sidering whether a mortgagee could he 
equated to a trustee, and what the 
terms “trust” and “breach of trust” in 
the context could mean, 


6. Section 3 of the Trusts Act, 1882 
defines “trust” as an obligation annexed 
to the ownership of property, and aris- 
ing out of confidence reposed in and 
accepted by the owner or declared and 
accepted by him, for the benefit of 
another, or of another and the owner. 
The word “trust” in its popular sense 
is often employed to connote duties, re- 
lationships and responsibilities in all 
cases where confidence is reposed: but 
in law ‘trust’ is a right, enforceable in 


equity, to the beneficial] enjoyment of. 


property the legal title to which is vest- 
ed in another, It arises from the re- 
lationship between two persons by 
virtue of which one of them holds pro- 
perty for the benefit of the other. It 
imposes an obligation on the trustee i.e. 
the person who has control over the 
property, to. deal with it for the bene- 
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fit of another called the beneficiary. A 
trustee is a person holding the legal title 
to property under.an express or implied 
agreement to apply it and the income 
arising from it to the use and for the 
benefit of another person. The defini- 
tion in S. 3 conceives of :— 


G) a person in whom the legal 
ownership of property vests: . 


Gi} an obligation on the part of 
such owner, annexed to such ownership, 
and arising out of confidence reposed:in 
him; and 

(iii) a person (other than such owner) 
for whose benefit the obligation operates, 


The person in whom the confidence 
is reposed and who is the legal owner 
of the property is the trustee. The per- 
son who reposes Such confidence is the 
creater or settlor of the trust. And the 
person for whose benefit the confidence 
is reposed is the beneficiary, While the 
person first mentioned (ie the trustee} 
ig the legal owner of the property, the 
person last mentioned (i.e, the bene- 
ficiary) is said to have a beneficia] in- 
terest in, or beneficial] ownership of the 
property. The existence of legal in- 
terest in one person and of an equitable 
interest in another is the main feature 
of a trust, As text-book writers say 
whenever the beneficial interest in pro- 
perty is dissociated from the legal title, 
the holder of the legal title is a trustee 
for the possessor of the beneficial in- 
terest, 


7. Sections 81 to 94 of the Trusts Act 
deal with obligations “in the nature of 
trusts.” they are not strictly trusts as 
defined in S. 3, but are instances of fidu- 
ciary obligations founded either on im- 
plied intention, or on construction of 
law to meet the requirements of equity 
irrespective of implied intention, Sec- 
tion 90 is particularly instructive here, 
because it takes in the case of qualified 
owners like mortgagees. Where a mort- 
gagee of property gains an advantage in 
derogation of the rights of other persons 
interested in the property, by availing 
himself of his position as a mortgagee, 
he must hold the advantage so gained 
for the benefit of all persons so interest- 
ed. The principle is that no person 
who is in a fiduciary position can make 
a profit out of that position fo the de- 
triment of persons who are actually in- 
terested in the property along with him, 
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S. 63 of the T. P. Act which recognises 
the mortgagor’s rights to accession made 
by the mortgagee, is an illustration of 
the rule in Sec. 96 of the Trusts Act, 
What is important to notice however is 
that a mortgagee is not a trustee for 
all purposes, and has no fiduciary duties 
in general, under S. 8 of the Act, 
though he may be a constructive trus- 


tes for the purposes of S. 90. For 
the application of S. 90, it is not 
enough to show that some advantage 


has accrued to a mortgagee: it must fur- 
ther be shown that it has been obtain- 
ed by availing himself of his position 
as a mortgagee and that the advantage 
is in derogation of the rights of others 
interested in the property. As Leach. 
C, J. pointed out in Jagannath v, Sri- 
pathi Babu (AIR 1945 Mad 297), a 
mortgagee in possession is not a trustee 
in the’ strict sense of the term, but he 
holds a fiduciary character in certain 
respects, as in cases governed by Ss. 90 
and 95 of the Trusts Act. 


&. Turning to the decisions cited, the 
main attempt of counse] for ihe decree 
holder is to suggest that a mortgagee 
Stands in a fiduciary position during the 
subsistence of the mortgage and even 
thereafter, til] the property is delivered 
up, Reliance is placed on Madhava 
Pillai v. Sankararu (1950 Ker LT 356) 
noticed earlier, The suit there was for 
redemption, The mortgagee had not 
paid any michavaram during the 30 
- years he was in possession. The plain- 
tiff claimed the entire michavaram so 
due, and also mesne profits from the 
date of suit. The defendant contended 
that michavaram could be claimed only 
for six years prior to the date of suit. 
The question thus. arose whether the 
rest of the claim was barred by limita- 
tion, This Court held that the liability 
of a mortgagee under S. 76 (h) of the 
Transfer of Property Act was not limited 
to any period of time. Art, 105 of the 
Limitation Act was also referred to, to 
hold that time would not run till the 
mortgagor secured possession. No doubt, 
an observation was made that: 


“The genera] rule relating to all pos- 
sessory mortgages is that as soon as 
the money due under the mortgages has 
been fully satisfied out of the rents 
and profits received by the mortgagee as 
a mortgagee, his duty is to deliver up 
the property to the person entitled to 
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the possession of ii, his position being 
that of a trustee for the owner.” 

But the very next sentence in the judg- 
ment shows in what context it was 
made, Their Lordships said -— 

“The accounting period is not limited 
by time except when relinquishment of 
possession taken place and so lons as 
possession continues so long does the 
liability continue.” 
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Thus, the rea] question decided was 
that a mortgagee in possession would be 
accountable for the profits, notwith- 
standing extinguishment of the mortgage, 
till possession was reconveyed., It is true 
that in certain respects, a mortgagee in 
Possession has certain obligations simi- 
lar to those of a trustee. Thus, he must 
manage the property as a person of or- 
dinary prudence would do. This obliga- 
tion recognised by S. 76 ía) of the 
Transfer of Property Act is similar to 
that of a trustee under S. 15 of the 
Trusts Act. In fact, the other duties 
enumerated in cls, (b) to (e) of Sec. 76 
are corollary to the directions in cl. (a). 
The liability of a mortgagee to keep ac 
counts, under S, 76 (g) of the T. P. Act, 
is similar to that of a trustee under 
S. 19 of the Trusts Act. S. 63 of the 
T. P. Act, as already seen, is another 
instance where an obligation in the 
nature of trust is imposed on a mortga- 
gee, But these instances by thesmselves ` 
are insufficient to conclude tha’. a mort- 
gagee, is a trust2: in every vircumstanca 
and for all purposes, 


§. Reference has also been made te 
certain passages from the decision of 
Eradi J. (as he then was) in Kunjayam~' 
ma v. Kunchali (AIR 1970 Ker 289). The 
rea] question considered in ‘hose pass- 
ages was whether the mortgage would 
come to an end the moment the +tebt 
was wiped off by adjustment against 
arrears of michavaram, or whether it 
would be extinguished only on the pass- 
ing of a decree allowing such set-off. 
His Lordship extracted with approval 
the following, from the “Law of Mort- 
gages of Real and Persona} Property” 
by Francis Hilliard :— 

a E .A mortgage is but a security 
for the payment of the debt and when 
that is paid or extinguished, it can 
never be resuscitated. By payment the 
whole mortgage is extinct: as much so 
as if released or paid and cancelled on 
record, It ceases to operate either at 
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faw or in equity, and the whole title 
vests in the morigagor,........... a 


Reference was also made to Coote’s 
Treatise on the Law of Morigages to 
point out that before the Law of Pro- 
perty Act. 1925 the position of a mort- 
gagee, after he was paid off, was ihat 
‘of a trustee holding the legal estate for 
the benefit of the mortgagor; but from 
1926, the position was that ihe mort- 
gagee had no legal] estate or interest in 
the land after “payment off’, As I 
understand the above passages, a mort- 
gagee who 
legal estate, interest or ownership in 
the property to which an obligation 
could be annexed for the benefit of the 
mortgagor. The whole title thereafter is 
in the mortgagor: there is no dissociation 
of the beneficia] interest from the legal 
title so as fo postulate the continued ex- 
istence of a trust. 


10. In Saithu Muhammad v. Abdur 
Rehman (1958 Ker LT 436) a surety 
who was entrusted with a lorry pend- 
ing enquiry into a claim regarding its 
possession failed to produce it in court 
and became liable tọ pay the decree 
amount, Varadaraja Iyengar J. held 
that his liability was one arising out 
of breach of trust, as his obligation was 
fiduciary. An observation was also 
made that the word ‘trust’ in the con- 
text had to be understood in its popular 
sense and that it would cover al} situa- 
tions where confidence was reposed in 
a person and the same was betrayed. It 
appears to me, however, that the case 
was one where the dichotomy between 
lega] ownership and beneficial interest 
‘could be clearly spelt out, in order to 
found a trust even in the legaj sense 
of the term, 


14. Amina Oomma v, Methiankutty 
(1970 Ker LT 1006) was a case where 
the liability involved was that of a 
party receiver to pay fo court the in- 
come realised from the property com- 
mitted to his charge: and the court held 
that the liability was one arising out 
of breach of trust, Raman Nayar J. 
said that a receiver appointed by court 
is a trustee even within the meaning of 
Sec. 3 of the Trusts Act, in respect of 
the income realised by him; but added 
that the term trust could probably be 
understood in its popular sense also. 


'12. In Moottai Meera y, Abdu) Kadar 
{AIR 1939 Mad 471) a co-owner in pos- 


? 


—_ 
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session of common funds had invested 
the same and earned interest. Varada- 
chariar J. held that the relation between 
co-owners where one of them was m 
possession of common funds was not 
that of creditor and debtor but that he 
would be liable to account for interest, 
if the common funds are invested and 
interest realised. It was observed that 
a co-owner is entitled t) a share in the 
common property as it stood at the time 
of division, ang that if the common pro- 
perty consisted of not only original re- 
alisation but also of interest, he could 
claim a share in the interest as well. 
“Another possible view” was that the 
co-owner realising interest by invest- 
ment of common funds would be gov- 
erned by Sec, 90 of the Trusts Act, 
The contention that S, 4 (f) of Madras 
Act 4/38 would not govern obligations 
in the nature of trust, as distinct from 
obligations arising under Sec. 3 of the 
Trusts Act, was not accepted. The term 
‘trust? was not understood in its popu- 
lar sense, 


13. The scope of S, 4 (f) of Madras 
Act 4/38 again came up for considera- 
tion in Linga Reddi v. Subbarami Reddy 
(AIR 1942 Mad 202). A next friend of 
certain minors realised over Rs. 6000/- 
in a suit filed on their behalf and draw 
the money from court on the strength 
of a security bond executed by a surety. 
The minors, when they came of age, 
instituted a suit against their guardians 
impleading the surety also as a party.. 
When that suit was decreed, the surety 
claimed the benefit of S. 4 (Ð, but the 
claim was rejected by the District 
Court on the ground that his liability 
had arisen out of breach of trust. Dis- 
agreeing with this view, the High Court 
said that the surety’s liability was’ pri- 
marily based on contract. That contract 
was enforceable if the next friend who 
had drawn the money from the court 
committed breach of trusi, but still, the 
proximate or immediate basis of the 
surety’s liability wus the contract. Their 
Lordships observed :-— 


“It seems fo us that the words of this 
clause ‘arising out of a breach of trust’ 
should not be read so as to cover any 
liability which is in any way connected 
with a breach of trust. As we read this 
clause, its object is not to place credi- 
tors who have lost money owing to. 
breach of trust in a more favourable 
position than creditors who have merely 
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placed excessive confidence in their deb- 
tors. The object of this section must be 
to prevent dishonest trustees 
pleading the Act in order to retain the 
fruits of their dishonesty, that is to 
say, this exception, just like the other 
exceptions enumerated in S. 4, is based 
on grounds of public policy, not on a 
desire to benefit one class of creditors 
as compared with another class of 
creditors”, l 

14. K. Viswashwara v. K.. Krishna- 
muthy (AIR 1957 Andh Pra 337) in 
another case where the scope of S. 4 (f) 
of the Madras Act came up for con- 
sideration, The judgment debtors were 
co-owners in possession and enjoyment 
of not only their shares of the property, 
but also of the shares of other co- 
owners, Their Lordships held that a 
co-owner does not ordinarily stand in a 
fiduciary position to another co-owner, 
and that Sec. 90 of the Trusts Act could 
operate only when it is shown that the 
co-owner by his dealings derived an 
advantage to himself, in derogation of 
the rights of the other, The liability 
of one co-owner is only to make over 
the shares of the profits to others, he 
has no further duty to protect the 
interests of others. He is accountable 
only for rents and profits actually deriv- 
ed, and not for what he ought to have 
received,. Moottai Meera v. Abdul 
Khadar (AIR 1939 Mad 4'71) was noticed 
with approval. This seems to be another 
ease where ‘trust? in S., 4 (fj was not 
understood in its popular sense so as 
to cover every instance of ome person 
reposing confidence in another. 


15. Where a co-owner sued for par- 
tition and obtained a decree for mesne 
profits also, this Court held, in Mari- 
yamma v. Thresiamma (1959 Ker LT 
989) that the liability of the judg- 
ment-debtor was not one arising out of 
breach of trust. A co-owner in posses- 
Sion would be accountable for the pro- 
fits obtained but the accountability was 
not based on fiduciary relationship, and 
without anything more, there could be 
no auéstion of breech of trust, The 
court also said: 

“What is excluded under that sub- 
clause is a liability arising out of a 
breach of trust. Plaintiff can invoke 
the aid of this sub-clause only if it is 
made out that her claim as against the 
first defendant arose out of a breach 
of trust. The pleadings in the-case do 
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not lend any support to such a con- 
tention, When the suit was instituted, 
the plaintiff had no case that the first 
defendant was holding. the properties in 
trust for the benefit of the plaintiff 
also and that the first defendant had 
committed a breach of her obligations 
arising out of a fiduciary relationship. 
On the other hand, the suit proceeded 
on the basis that the first defendant was 
unauthorisedly retaining possession of 
the properties and that she should be 
made answerable for mesne profits for 
her wrongful possession of the proper- 
ties, In view of such a stand taken by 
the plaintiff, it is not now open to her 
to take up an entirely different 
position and to contend that the first de- 
fendant was holding the plaintiff's share 
of the properties as a trustee for the 
plaintiff. (Pp. 990-991). 


If this be the approach to be made in 
the present case also, I should say that 
O. S. 383/68 was a simple suit for re- 
covery with mesne profits on the basis 
that the mortgage had been extinguish- 
ed; there was no whisper about any 
fiduciary relationship or breach of trust 
or of confidence, either in relation to the 
claim for recovery or in relation to the 
claim for mesne profits, 


16. That apart, the preponderance of 
judicial opinion disclosed by the cases 
cited seems to be, that the word ‘trust’ 
in the context of an enactment like Act 
17/77 should be understood in the legal 
sense, and not in the popular sense, 
Even the decisions which refer to the 
popular sense could easily rest on the 
legal sense of the terms, if the facts are 
analysed. Cl. (c) of S. 2 (3) of the Act 
excludes, 


“any liability arising out of a breach 
of trust or any tortious liability.” 


From the definition of debt, Is it pos- 
sible to understand “tortious liability” 
in a popular sense? At any rate, it 
was understood only in the lega} sense 
by the decisions of this Court reported 
in Kunhamina v, Umooty Mariam (1979 
Ker LT 73) and in Prabhakaran Pillai 
v. Subbashani Amma (1980 Ker LT 777). 
If this be the position, it is difficult to 
see why ‘trust’ in ‘breach of trust’ ap- 
pearing the same clause should be under- 
Stood in its popular sense. S. 2 (3) (kJ 
excludes liabilities arising under chif 
fund schemes, but only if the chit had 
not terminated two years before the 
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commencement of the Act, Other chit 
liabilities are thus not excluded, and 
they qualify for being treated as debts 
under S. 2 (3). Such liabilities certain- 
ly arise from contexts where con- 
fidence is reposed: and in my opinion, 
this is another clue to suggest that the 
legislature does not want to exclude all 
liabilities merely because confidence is 
involved. As pointed out by the Mad- 
ras High Court in Linga Reddi’s 
{AIR 1942 Mad 202). the legislative in- 
tention is not to prefer one class of 
creditors over another, but only to pre- 
vent dishonest trustees from seeking 
protection of the Act to retain the fruits 
of their dishonesty. The policy behind 
the Act is to protect al] creditors whose 
annua] income does not exceed Rs, 3000 
and whose totaj indebtedness also does 
not exceed the said figure. Cis, (a) to 
{n) of S. 2 (3) carves out certain exclu- 
sions based on public policy. Thus 
amounts payable to Governments, the 
Reserve Bank, the Tea Board, Co-opera~ 
tive Societies and the like are exclud- 
ed by ci, (a), the public policy being 
that such bodies or institutions shall 
not suffer, Amounts payable as main- 
tenance and wages, and debts due to 
certain classes of widows or excluded 
under cls. (d), (a and (j), apparently 
with the intention of safeguarding the 
interests of weaker section of the society. 
Banking and commercial] activities arë 
attempted to be preserved by cls. (f), (9 
and (mj. Agricultura] finance is the 
subject matter of cl. (nj. A close ex- 
amination of these exemptions disclose 
a variety of policy considerations. 
Viewed in this background, it is possi~ 
ble to think that the policy behind cl. {c) 
is. only to ensure that tort-feasors and 
persons responsible for breach of trust 
.do not get away with the fruits of their 
wrongs.. Trusts have always been con- 
- sidered as something ‘sacred. Secs, 11l 
to 20 of the Trusts Act impose strin- 
gent duties and liabilities. on trustees, 
Sections 46 to 54 impose some disabili- 
ties also. ‘Breach of trust’ is defined 
in Sec. 3 as breach of duties imposed 
on trustees by law. It appears to me 
that what is attempted to be excluded 
by cl. (c) of S. 2 (3) of Act 17/77 is only 
a liability arising out of breach of trust 
tas understood in law. If reposing of 
‘confidence alone is sufficient, a bailee of 
jgoods wil] also be a trustee. There are 
jalso many other contracts based on 
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confidence, If the term “trust” is under- 
Stood in that popular sense, many types 
of contractual liabilities will stand ex- 
cluded from the definition of debt: and 
it is not easy to assume that the lagisla- 
ture wants to take away by the left 
hand what it gives by the right. To 
enlarge the scope of ‘Trust’ in S, 2 (3) 
(c) would be to deny the benefit of 
Act 17/77 to more and more people. A 
piece of beneficia] legislation cannot 
be so interpreted unless there are 
other compelling reasons, 


17. I am therefore of the view that! 
the liability in this case is not a Habi- 
lity excluded by S. 2 (3) (c) of Act 17/ 
77. At any rate, that is the conclusion 
to be reached if the pleadings are ex-| 
amined in the same manner as was done 
in Mariyamma v. Thressiamma (1959 
Ker LT 989). In this view I set aside 
the order impugned and remit the mat- 
ter back to the court below to consider 
whether the petitioner herein is a “de- 
btor” entitled to the protection of See- 
tion 3 of the Act, No costs, 


Order accordingly. 
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P. C. BALAKRISHNA MENON, J. 
Taharali Abdu Hussain Barbhaya, 
Petitioner, v. State of Kerala and others, 
Respondents, 


O. P. No, 1609 of 1981-A, D/- 18-11-1981. 


Kerala Land Acquisition -Act (21 of 
1962), Ss, 8, 6 and 9 (3) — Notification 
under S, 3 (1) was made on 15-7-1959 
— Declaration under S. 6 made om 
27-10-1970 was not belated — Award 
passed on 31-7-1980 was held vitiated 
by long delay. (Land Acquisition Act 
(1894), Ss. 4, 6 and 9), 


Where the notification under S. 3 of 
the Kerala Land Acquisition Act was 
published in the Gazette on 15-7-1969, 
issuing of the declaration under S. 6 
on 27-10-70 could not be stated to be 
belated. However, the award which was 
passed on 31-7-1980 after the issue of 
notices for the award enquiry under 
S. 9 (3) on 22-4-1980 was held to suffer 
from long delay since the price that 
the owner of the land was entitled to 
as per the award was only the market 


-value of the land at the time of the 
notification under S. 3 on 15-7-1969. 
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The acquisition proceedings were liable 
to be quashed, 1981 Ker LT 59, AIR 
1968 SC 1223 and AIR 1966 SC 1593 


Foll. (Paras 6 & 7) 
Cases Referred: Chronological Paras 
1981 Ker LT 59 7 
AIR 1968 SC 1223 4 
AIR 1966 SC 1593 5 


' &. P. Dandapani and Sumathy Danda- 
pani for Petitioner: Govt. pleader, for 
Respondents, 


ORDER :— In this writ petition, the 
petitioner challenges the land acquisi- 
tion proceedings evidenced by Exts, Pi 
fo P4 in so far as it relates to the ac- 
quisition of 0.0440 hectare of land in 
T. S. No, 89/181 of Nellicade Village, 
Kozhikode Taluk, belonging to him. A 
notification under S, 3 (1) of the Kerala 
Land Acquisition Act was pubiished in 
the Gazette dated 15-7-1969. A notice 
under R. 3 of the Land Acquisition 
Rules was served on the petitioner on 
15-8-1969. Ext. Pl is a copy of the no- 
tice served on him. According to the 
petitioner, he filed objections to the pro- 
posal for acquisition as contained in 
Ext. P. 1 notice. 


2. The learned Government Pleader 
appearing on behalf of respondents 1 
Iid 2 however submits that no object- 
tion to the proposal had been filed by 
the petitioner, There was an enquiry 
under 5. 5 of the Land Acquisition Act 
on the objections received by the Land 
Acquisition Officer from other persons 
who were interested in the land in- 
cluded in the notification. Tha total ex~ 
tent of Land notified is 79.3 cents, A 
declaration under S. 6 of the Act was 
published in the Gazette dated 27-10- 
1970. A notice under S. 9 (3) of the 
Act was.served on the petitioner for the 
award enquiry to be held on 22-1-1973. 
Ext, P2 is a copy of this notice Jt is 
submitted that the petitioner filed ob~ 
jections even at the stage of Ext. P2 
notice. Nothing further happened yntil 
Ext, P3 notice under S. 9 (3) was issued 
On 22-4-1980 for an award enquiry to 
be held on 21-5-1980. An award was 
passed by the Land Acquisition Officer 
on 31-7-1980 and Ext, P4 is a copy of 
the award, 


3. There is a long delay in passing 
the award after the declaration under 
S. 6 was published in the gazette on 
27-10-1970. The learned Government 
Pleader points out that ‘the delay was 
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duc to the fact that the Corporation of 
Calicut on whose behalf the acquisition 
proceedings were taken was not able to 
deposit the cost of acquisition of the 
land involved in these proceedings as 
required by the Government. The Cor- 
poration apparently had no funds and 
did not therefore deposit the amount. 
Long afterwards it would appear that 
the Corporation found funds to deposit 
the cost of acquisition and shortly after- 
wards Ext. P3 notice was issued on 
22-4-1980 for an award enquiry to be 
held on 21-5-1980. The question is whe- 
ther the acquisition proceedings in the 
present case is vitiated for the long 
delay after the declaration under S. 6 
of the Land Acquisition Act was pub- 
lished iv. the Gazette. 


4, The Supreme Court in Ambalal 
Purshottam v, Ahmedabad Municipal 
Cerporation (AIR 1968 SC 1223) stated 
al page 1227 thus: 


IL ....se0eeees WOE are not hereby to be 
understood as suggesting that after issue 
of the notifications under Ss, 4 and 6 the 
appropriate Government. would be justi- 
fied in allowing the matters to drift and 
to take in hand the proceeding for as- 
sessment of compensation whenever they 
think it proper to do. It is intended by 
the scheme of the Act that the notifica- 
tion under S, 6 of the Land Acquisition 
Act must be followed by a proceeding 
for determination of compensation with- 
out any unreasonable delay”, 


5. In State of Madhya Pradesh v. 
Vishnu Prasad Sharma (AIR 1966 SC 
1593), the Supreme Court held that it 
is not permissible to treat a notification 
under 5. 4 of the Land Acquisition Act 
(Central Act of 1894) as a kind of re- 
servoir from which the Government may 
from time to time draw out land and 
make declarations with respect io it 
successively. Once a declaration under 
S. 6 is made with respect to the parti- 
cular area of land, the remaining ex- 
tent of land included in the notification 
under S. 4 would stand automatically 
released, Jn para 14 of the judgment of 
Wanchoo J. it is stated as follows: 


"14. .u....0..Two things are plain 
when we come to consider the construc- 
tion of Ss. 4, 5A and 6 ‘The first is 
that the Act provides for acquisition of 
land of persons without their consent, 
and though. compensation is paid for 
such acquisition: the fact however re- 
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mains that land is acquired wiihout the 
consent of the owner thereof and that 
is a circumstance which must be borne 
in mind when we come to consider the 
question raised before us. In such a 
case the provisions of the statute must 
be strictly constructed as it deprives a 
person of his land without his consent. 


Secondly, in interpreting these provisions ` 


the court must keep in view on the one 
hand the public interest which compels 


‘Such acquisition and on the other the 


interest of the person who is being de- 
prived of his land without his consent. 
It is not in dispute that it is open to 
the appropriate government to issue as 
many notifications as it deems fit under 
S. 4 (1) even with respect to the same 
locality followed by a proper notification 
under S. 6 so that the power of the 
appropriate government to acquire Jand 
in any locality is not exhausted by the 
issue of one notification under S. 4 (1) 
with respect to that locality. On the 
other hand as the compensation has to 
be determined with reference to the 
date of the notification under S. 4 (1) 
the person whose land is to be acquired 
may stand to lose if there is a great 
delay between the notification under 
S. 4 (1) and the notification under S. 6 
in case prices have risen in the mean- 
time”, 

6. In the present case it cannot be 
said that there is much of delay in issu- 
ing a declaration under S. 6 of the Act 
after the notification under S. 3, But 
the acquiSition proceedings started as 
early aS on 15-7-1969 were concluded 
by the passing of an award on 31-7-1980 
only. The price that the owner of the 
land is entitled to as per the award is 
only the market value of the land at 
the time of the notification under $S, 3. 

7. Almost under similar circumstan- 
ces, a learned Judge of this Court in 
Moideen v, Special Tahsildar, Land Ac» 
quisition (1981 Ker LT 59) quashed the 
entire land acquisition proceedings for 
the reason of the delay in passing an 


award after a declaration wonder S, 6 
had been published, 
For the aforesaid reasons, the land 


acquisition proceedings evidenced by 
P1 to P4 are quashed in so far 
as the same relate to the land in T. S. 
No, 89/182 of Nellicode Village, be- 
longing to the petitioner. The O. P., is 
allowed, there will be no order as to 
costs, 18th November, 1981, 
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Issue carbon copy of this judgment/ 


to Counsel on usual terms. 
Petition allowed, 
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AND GEORGE VADAKKEL, J. 
M/s. We-Build Pvt, Ltd., Petitioner 
v. C. Kamaleswaran and another, Re- 
Spondents. 


C. R. P. No. 1502 of 1981, 
1981, 


Kerala Court-fees and Suits Valuation 
Act, 1959 (10 of 1960), S. 12 (2) — Ques- 
tion as to sufficiency of Court-fee raised 
by defendant — Failure of defendant to 
alert court of that question at proper 
stage — Court is justified in deleting it. 


D/-28-6~ 


The court has to determine the ques- 
tion of correct court-fee at the various 
Stages stated in the Act and in the man- 
ner specified therein. Under S. 12 (2) 
of the Act; where a defendant raises 
such a question in the manner mention- 
ed in that provision the court is require 
ed to decide the same before evidence 
is recorded affecting such defendant on 
the merits of the claim. A defendant 
who chooses to assist the court in the 
matter of collection of the correct court 
fees by raising that question, ought also 
to alert the court of that question rais- 
èd by him at the proper stage at which 
the court is required by the statute to. 
determine it, If he is not prompt in 
that, it only means that he does not 
Zo all the way to assist the eourt in 
determining the correct court-fee leyi- 
able on the plaint and the court would 
be justified in treating such a question 
as one not arising in the case and in 
deleting it on that ground, i978 Ker 
LT 463 and AIR 1979 Ker 164, Approved,, 
AIR 1961 SC 1299, Relied on: AIR 1681 
Andh Pra 147 and AIR 1976 Andh Pra 
199 Disting. (Para 15) 
Cases Referred: Chronological. Paras 


AIR 1981 Andh Pra 147: (1981 1 Andh 
WR 65 3, 9 
AIR 1979 Ker 164: ILR (1979) 2 Ker 124 
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1978 Ker LT 463:ILR (1978) 1 Ker 593 
; 2. 4 
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WR 231 10 
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S. Sankarasubban, for Petitioner, P. 
Gopalakrishnan Nair, Govt, Pleader, G. 
Janardana Kurup and B. Radhakrishna 
Pillai for Respondent. 

GEORGE VADAKKEL,:— This re- 
vision arises from a suit for settlement 


of accounts. The plaintiff estimates that 
on settlement of accounts a sum of 
Rs. 1,25,000/- would be due to 


him. Accordingly he has paid a court- 
fee of Rs, 12,480/- on the plaint 
One of the contentions raised by the ist 
defendant is that the suit has not been 
properly valued and that the court-fee 
paid is insufficient. On this contest the 
lower court raised the following ques- 
tion as the 2nd issue in the case:— 
“whether proper or sufficient court-fee 
has been paid by the plaintiff in respect 
of the several reliefs. sought for in the 
plaint ?” 

2. Though S. 12 (2) of the Kerala 
‘Court-fees and Suits Valuation Act, 1959 
provides that al] questions arising from 
pleas advanced by the defendant relat- 
ing to proper valuation of the suit and 
sufficiency of the court-fee paid on the 
plaint ‘shal] be heard and decided before 
evidence is recorded affecting such de- 
fendant, on the merits of the claim’, the 
lower court did not do so in the instant 
case, for the reason (as stated by that 
court) that meither partly alerted the 
court of the said provision or of the 
requirement to hear and decide issue 2 
as a preliminary issue, AS a result the 
suit was tried and both sides adduced 
evidence on all the issues concerning 


merits of the claim. Evidence was 
closed on 17-3-1981. The case was 
-posted to 26-3-1981 for arguments, On 


that day the plaintiffs counsel finished 


his arguments. The case was adjourn- 
ed to 3-4-1981 for arguments by the 
defendants’ counsel, On that day the 
defendants’ counsel appears to have 
pointed out that issue 2 should have 
been decided as a preliminary issue, 


and pressed for hearing and deciding it 


as a preliminary issue before deciding 
the other issues, Arguments were heard 
on issue 2 alone on 3-4-1981 and the 
case was adjourned to 7-4-1981 to an- 
Swer that issue. At this stage the pla- 
intiff filed a petition to delete issue 2 
on the ground that the 1st defendant 
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has -not pressed for hearing issue 2 as 
a preliminary issue before evidence was 
recorded affecting him on the merits 
of the claim,. and that he cannot after 
the recording of evidence affecting him 
on the merits of the claim invite a 
finding thereon. The lower . court 
agreeing with the stand taken on be- 
half of the plaintiff as stated ebove de- 
leted issue No, 2. In so doing the 


‘lower court relied on the decisions of 


this Court in Janaki Amma v. Krishnan 
and Sumithra v. 
Kamala Bair (ILR (1979) 2 Ker 124): 
(AIR 1979 Ker 164) which clearly sup- 
port the stand taken by the plaintiff. 


3. Relying on A. V. Subrahmanyam 
v. C. Venkataramanamma (AIR 1981 
Andh Pra 147) the learned counsel for 
the ist. defendant-revision-petitioner 
contended before the learned single 
Judge that the provision in S. 19 (2) 
is not mandatory and that non-compli- 
ance therewith will not affect the juris- 
diction of the court to deal with a ques- 
fion arising from a defendant’s plea re- 
lating io proper valuation of the suit 
and sufficiency of the court-fee even 
after recording of evidence affecting him 
on the merits of the claim. On behalf 
of the plaintiff-respondent his learned 
counsel argued before the learned single 
Judge that S. 12 (2) is mandatory and 
also contended that a defendant cannot 
be said to have been aggrieved by a 
finding entered that the suit has been 
properly valued or that the  court-fee 
paid is sufficient, and that, therefore, a 
defendant cannot be said to be aggriev- 
ed also by the court deleting an issue 
relating to proper valuation of the suit 
and sufficiency of the court-fee paid. 
The learned’ single Judge taking the 
view that these are questions which re- 
quire to be examined by a larger Bench 
has referred the case to 2 Division 
Bench, 


4, One of us in Janaki Amma v. 
Krishnan (1978 Ker LT 463) has pointed 
out that ‘the court’s power to decide the 
question of sufficiency of  court-fee 
paid on a plaint is, under the Court- 
fees and Suits Valuation Act. 1959. well 
defined’ and has enumerated the five 
stages in the life of a suit in the trial 
court when the court can exercise that 
power, AS regards the second Hme 
when the court can consider ənd decide 
that question it is stated therein as 
follows :— p 
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"Secondly, thereafter the court can 
take up this question for demision only 
if a defendant raises the same by his 
written statement filed before the first 
hearing or before evidence is recorded 
on the ‘merits of the claim’ (as defined 
in the Explanation to S, 12) and when 
So raised, the court has to give a deci- 
sion thereon before evidence is recorded 
affecting such defendant—S, 12 (2).” 


The same was reiterated by the same 
Judge in Sumithra v. Kamala Bair (ILR 
(1979) 2 Ker 124): (AIR 1979 Ker 164), 
where it is said (at p. 166): 


“As pointed out by the Full Bench 
in the Andhra case, it is imperative that 
all] questions relating to value for the 
purpose of determining the jurisdiction 
of the court which are raised by a writ- 
ten statement have to be heard and 
decided by the court before the suit en- 
ters evidence stage as regards the ‘me- 
rits of the claim’ which expression as 
per the Explanation that follows sub- 
sec, (5) of S. 12 means ‘matters which 
arise for determination in the suit, not 
being matters relating to the frame of 
the suit, misjoinder of parties and 
causes of action, the jurisdiction of the 
court to entertain or try the suit or the 
fee payable but inclusive of matters 
arising on pleas of res judicata, limita- 
tion and the like”. 


It was further said therein that S. 13 
of the Act would be of no assistance to 
hear and decide such questions after the 
suit has entered the stage of recording 
evidence on the merits of the claim 
affecting the defendant who has raised 
the question. We are in complete agree- 
ment with these two decisions, 


5. The scheme of S. 7 of the Courf- 
fees Act, 1870 (Centra] Act) is that the 
question of court-fees is one solely be- 
tween the plaintiff and the State. 
Therefore, it was the duty of the court, 
under the successive Codes of Civil 
Procedure to verify whether the relief 
claimed is undervalued, and/or whether 
Sufficient court-fee has been paid. 
S. 31 of 1859 Code required the Court 
to verify whether the claim is impro- 
perly valued or being properiy valued, 
whether the court-fee paid is msufficient; 
and in either case, if it appears to the 
court that it is so, to give tıme to the 
plaintiff to make the-proper valuation 
and/or pay the correct court-fees; and 
On non-compliance by the plaintiff, to 
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reject the plaint, S. 54 of the 1877. Code 
was also to the same effect, This re- 
quirement now finds expression in: the 
present Code of 1908 in O. VII, R. 11, 
Cls. (b) and (c) which provide for re- 
jection of the plaint: ‘(b) where the 
relief claimed is undervalued, and the 
plaintiff, on being required by the court 
to correct the valuation within a time 
to be fixed by the court, fails to do so’ 
and ‘(c) where the relief claimed is’ pro- 
perly valued, but the plaint is written 
on paper insufficiently stamped and the 
plaintiff does not make good the de- 
ficiency within the time, if any, grant- 
ed by the court’, 


6. No doubt, under this scheme the 
plaintiff is not the sole arbiter who is 
to decide on these questions and the 
court has to decide the same, However, 
the defendant does not come into the 
picture, for the court has to decide the 
Same at the threshold or in other words 
(borrowing the expressicn used in the 
C. C. Reddy case (1968) 2 Andh WR 616 
(FB)) ‘before the curtain rises. But how 
can a court decide these quest‘ons at this 
stage unless somebody brings to the 
notice of the court the improper valua- 
tion of the relief or the insufficiency of 
the court-fee paid on a relief properly 
valued and without examining the ques~ 
tions after hearing opposing arguments ? 
Normally, and in very many cases, the 
suit wil] pass the threshold and the 
‘curtain would rise’ without the court 
noticing the improper valuation of the 
relief and/or the insufficiency of the 
court-fee paid thereon. Therefore, 
thereafter, when the defendant appears 
on the scene, he was allowed to assist 
the court by alerting it to the fact that 
a plaint which ought to have been re- 
jected has been entertained improperly. 
When is he to inform the court of such 
improper entertainment of the plaint? 
There was no specific provi- 
sion in this regard and so. being a 
matter of improper entertainment of the 
plaint, he could raise it at any time 
during the course of the suit. He can 
wait til] the evidence is over,. and de- 
pending upon the assessment thereof 
choose to raise the questions or not to 
raise them, as it suits him, [If he cal- 
culates that it is likely that the suit 
would be dismissed on merits he would 
not press for its rejection on the ground 
of undervalution of the plaut or insuf- 
ficiency of the court-fee paid thereon, 


1982 


resulting in non-levy of proper court- 
fees. If he reckons that the suit would 
be decreed on merits of the claim, he 
would opt to press for the rejection of 
the plaint to the surprise and embarrass- 
ment of the plaintiff, and resulting at 
least in some cases in rejection of the 
plaint because the plaintiff is not able 
to correct the valuation and pay the 
deficit court-fee within the time grant- 
ed in that behalf by the court. In such 
cases where the plaint is rejected after 
full tria] — the court cannot dismiss the 
suit but can only reject the plaint — 
the trial is only an exercise in futility 


‘and the time taken for trial is a waste. 


It should be remembered that rejection 
of the plaint on any of the grounds 
mentioned in O. VII, R. 11 does not, 
as provided in O. VII, R. 13 of its own 
force preclude the plaintiff from suing 
again on the same cause of action, and 
if this happens the court wil] be 
engaged in trying the same question 
over again in the second suit instituted 
on the same cause of action, 


7. Section 12 of the Kerala Court-fees 
Act, 1959 defines the different stages 
at which the court is to examine and 
verify the questions of under-valuation 
of the relief claimed by the plaintiff 
and/or insufficiency of the court-fee paid 
on the plaint. The defendant has, 
thereunder, a statutory right to inform 
the court of improper valuation of the 
plaint and/or of insufficiency of the 
court-fee paid on the platnt, and to 
assist the court in the determination 
of proper value of the claim and cor- 
rect court-fee, but only to inform and 
assist. In Rathnavarmaraja v. Smt. 
Vimla (AIR 1961 SC 1299) the Supreme 
Court, referring to S. 12 (2) of the 
Madras Court-fees and Suits Valuation 
Act (14 of 1955) which is identically 
worded as S. 12 (2) of the Kerala Act 
(but for the words: ‘but, subiect to the 
next succeeding sub-section not later 
occurring in S. 12 (2) of the Keralg Act) 
Said that ‘this section only enables the 
defendant to raise a contention as to the 
proper court-fee payable on a plaint 
and to assist the court in arriving at a 


just decision on that question’. (empha- 
sis supplied), The same decision is 
also authority for the position that, 


therefore, a defendant who raises a 
question of proper valuation or-of suffi-. 
ciency of court-fee and. fails cannot be 
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characterised as an, aggrieved person 
who can take up in revision the order 
thereon repelling the defendant’s con- 
tension to the High Court, unless. (as 
Stated in Shamsher Singh v. Rajinder 
Prashad (AIR 1973 SC 2384) ‘the ques- 
tion of court-fee involves also the ques- 
tion of jurisdiction of the court. 


8. In the light of the above discus- 
sion, we fail to see as to what else can 
be the object of S.12 (2) of the Kerala 
Act than to avoid the consequences fol- 
lowing from allowing a defendant to 
alert the court at any time in the course 
of the suit that the plaint is to be re- 
jected as undervalued or insufficiently 
stamped ~— consequences to which we 
have hereinbefore adverted to. This 
object is achieved by S. 12 (2) by pro- 
viding that ‘all questions arising on such 
pleas’ (i. e. that the subject-matter of 
the suit has not been properly valued 
and/or that the fee paid is not sufficient) 
‘shall be heard and decided before evi- 
dence is recorded affecting such defen- 
dant, on the merits of the claim.’ Note 
that S. 12 (2) opens by reguiring the 
defendant to plead such contentions, (if 
any) by his written statement filed 
before the first hearing of the suit or 
at any rate, before evidence is record- 
ed on the merits of the claim, and then, 
thereafter, requires the court to hear 
and decide the questions arising on. such 
pleas before evidence is recorded affect- 
ing the defendants. Next succeeding 
Sub-s. (3), deals with a situation where 
‘a defendant is added after issues have 
been framed on the merits of the 
claim’. A defendant so added can raise 
such pleas only ‘if the court so permits’. 
Under that sub-section, if with the per- 
mission of the court the defendant so 
added, raise such please, the court is re- 
quired to hear and decide, the questions 
arising on such pleas ‘before evidence is 
recorded affecting such (added) defen- 
dant, on the merits of the claim’, Ex- 
planation to sub-sec, (3) warns that a 
defendant added as a successor or a 
representative-in-interest of a defen- 
dant who was on record before issues 
were framed on the merits of the claim 
and who had an opportunity to file a 
written statement raising the pleas of 
improper valuation of the suit or m- 
sufficiency of the court-fee, cannot avail 
of sub-sec, (3). These provisions make 
tt clear that it is peremptory that the 
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court hears and decides the questions of 
‘improper valuation of the suit and/or 
insufficiency of the court-fee paid on 
the plaint before recording of evidence 
affecting the defendant on the merits 
of the claim, and that after the suit 
has entered the stage of recording of 
evidence affecting the defendant on the 
merits of the claim, the court cannot 
take up the said questions, 

§. The learned counse] for the re- 
vision petitioner placed strong reliance 
on A, V. Subrahmanyam v. C. Venkata- 
ramanamma (AIR 1981 Andh Pra 147) 
to contend that S, 12 (2) of the Kerala 
Act is not mandatory. We need only 
notice that as stated in that decision 
itself (para 4 at p. 150) cl. (b) of Sec- 
tion 11 (1) of the A. P. Act — sub-sec. 
(1) of S. 11 of that Act corresponds to 
S. 12 (1) of the Kerala Act — provides 
that “the decision of the court under 
cl. (a) regarding the proper  court-fee 
payable shal] be subject to review from 
time to time as occaSion requires’ while 
second half of S. 12 (D of the Kerala 
Act corresponding to cl. (b) of S. 11 (1) 
of the A. P. Act provides that the deci- 
sion under sub-sec, (1) of S. 12 of the 
Kerala Act would be ‘subject to review, 
further review and correction, in the 
manner specified in the succecding sub- 
sections’, to hold that the principles 


stated in Subrahmanyam’s case have no 
application to cases arising under the 
Kerala Act. The A, P. Hign Court in 
the above mentioned case held that 
S. 11 (1) (b) of the A. P. Act ‘provides 
for these periodic and frequent disputes 
being raised regarding the prover court- 
fee payable’, (Ibid). In that view that 
court further held that S. 11 (2) of 
the A. P. Act corresponding to S, 12 (2) 
of the Kerala Act is not mandatory but 
only directory. The provision in Sec- 
tion 12 (1) of the Kerala Act that the 
decision of the court on the question of 
proper fee payable on the plaint given 
before registration of the plaint would 
be ‘subject to review, further review and 
correction in the manner specified in 
the succeeding sub-sections: on the other 


hand, rules out the power of the court 
te decide that question except in accor- 
dance with and as specified in the seve- 
ral sub-sections which follow sub-sec. (1) 
of S. 12. 

10. Another decision cited at the bar 
is Mohd, Shahbuddin v. A. S. Hussain 


M/s. We-build Pvt. Ltd. v. C. Kamaleswaran 


A. L R. 


(AIR 1976 Andh Pra 199), In that case 
the court while decreeing the suit 
directed the plaintiff to pay the deficit 
court-fee (for which the court has power 
in view of S. 11 (1) (b) of the A. P. Act) 
and the plaintiff paid the same, The 
defendants unsuccessfully challenged 
the decree and judgment on merits þe- 
fore the first appellate court, They then 
preferred a second appeal in the High 
Court. Before the High Court a con- 
tention was raised that the triaj Court’s 
decision was without jurisdiction, as it 
had not decided the issue relating to 
sufficiency of court-fee as required by 
S. 11 (2) of the A.P. Act. The High 
Court held that the failure to decide 
the question as required py S. 11 (2) 
of the A. P. Act would not render the 
decision on merits of the claim illegal 
and without jurisdiction. It was how- 
ever pointed out that the proper pro- 
cedure was to hear and dispose of the 
issue on court-fee before hearing of the 
suit under O. XVIII of the Code, that 
is, before the suit enters the evidence 
stage, This decision also has no 
bearing on the point mooted in the case 
on hand. 

11. Another contention advanced on 
behalf of the defendant-respondent is 
that the court having framed an issue 
relating to the sufficiency of the court- 
fee paid on the plaint, under O. XX, 
R. 5 of the Code the court wás bound to 
decide that issue. R. 5 above-mentioned 
requires the court to state its finding or 
decision on each separate issue with 
the reasons therefor, unless the finding 
upon any one or more of the issues is 
Sufficient for the decision of the suit. 
In view of what is said hereinbefore it 
is clear that a finding on an issue re- 
lating to the sufficiency of the court-fee 


paid one way or other is of no conse- 
quence in the matter of deciding the 
suit by decreeing jt or dis~ 
missing it, though a finding en- 


tered thereon that the court-fee paid 
is insufficient will, where the plaintiff 
fails to make good the deficit court-fee 
within the time allowed in that behalf, 
result in the rejection of the -plaint 
without any decision of the suit itself. 

12. We wil) here usefully read 
O. XIV, R. 1:— 

“Ii, Framing of issues, (1) Issues arise 
when a materia] proposition of fact or 
law is affirmed by the one party and 
denied by the other, 


1982 


(2) Materia] propositions .are those pro- 
positions of law or fact which a plain- 
tiff must allege in order to show a right 
to sne or a defendant must allege in 
order to constitute his defence. 

(3) Each material proposition affirmed 
by one party and denied by the other 
shall form the subject of distinct issue. 

(4) Issues are of two kinds -.— 

{a) issues of fact, 

{b) issues of law. 

(5) At the first hearing of the suit the 
Court shall, after reading the plaint 
and the written statements, if any, and 
after examination under R. 2 of O. X and 
after hearing the partiesor their pleaders 
ascertain upon what material propositions 
of fact or of law the parties are at vari- 
ance, and shal] thereupon proceed to 
frame and record the issues on which 
the right decision of the case appears 
to depend. 

(6) Nothing in this rule requires the 
Court to frame and record issues where 
the defendant at the first hearing of the 
suit makes no defence,” 


13. The question of sufficiency of the 
Court-fee is neither a proposition of 
law or fact which a defendant must 
allege in order to constitute his defence. 
On the high authority of the Supreme 
Court in Ratbnavarmaraja v. Vimla 
(AIR 1961 SC 1299). 

the Court-fees Act was enacted to 


collect revenue for the benefit of the 
State and not to arm a contesting party 


with a weapon of defence to subject 
the tria] of an action, and 
as already pointed out on the 


same authority, the defendant is allow- 
ed to raise the question of sufficiency 
of court-fee only in order ‘to assist the 
court in arriving at a just decision on 
the question,’ Therefore, that question 


is not a ‘materia] proposition otf fact or 


of law’ upon which the parties can he 
said to be at variance, though they may 
be at variance on that question. O. XX 
Rule 5 speaks of issues framed under 
O. XIV R. 1 of the Code, and not of the 
questions of the court-fee raiseq by the 
defendant pursuant to the enabling pro- 
vision in the Court-fees Act in that þe- 
half in order to assist the cnurt in de- 
termining the sufficiency or otherwise 
of the court-fee paid, 


14. Even assuming that such a ques- 
tion is an issue framed under OQ, XIV 
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Rule 1 (5), in view of the provision in 
Sec. 12 (2) of the Court-fees Act read 
with O. VII R. 11 (b) and (c), it is an 
issue the finding whereon, may in some 
cases, if the same is against the plain- 
tiff result in the rejection of the plaint 


and not in the dismissa] of the suit, as 


already stated, Under O. XIV R. 5 the 
court may at any time before passing a 
decree strike out any issue that may 
appear to it to be wrongly iramed or 
introduced, An issue, the finding where- 
on will not be helpful to decide the suit 
one way or the other, is an unnecessary 
issue and therefore under O. XIV, R. 5 
ii can be deleted. Shortly put, the de- 
termination of the question of courl-fees 
is called for not because such determi- 
nation is necessary to decide the suit, 
but to ensure that ‘revenue is collected 
for the benefit of the State’ and the 
Court-fees Act obliges the court to see 
to such collection and enables the de- 
fendant to assist the court in that func- 
tion, 


15. In view of what is said above, 
the Court has to determine the ques- 
tien of correct court-fee at the see 
stated in the Kerala Court-fees Act, 1959 
and in the manner specified therein. 
Under Sec. 12 (2) of that Act, where 
defendant raises such q question in the 
manner mentioned in that provision the 
court is required to decide the same 
before evidence is recorded affecting 
Such defendant on the merits of the 
claim. A defendant who chooses to assist 
the court in the matter of collection of 
the correct court-fees by raising that 
question, ought also to alert the court of 
that question raised by him at the pro- 
per stage at which the court is requir- 
ed by the statute to determine it, If he 
is not prompt in that, it only means 
that he does not go all the way to as- 
sist the court in determining the correct 
court-fee leviable on the plaint and the 
court would be justified in treating 
Such a question as one not arising in 
the case and in deleting it on that 
ground, 





; This civil revision petition fails and 
is dismissed but without any order as 
to costs, 

Revision dismissed. 


Peesaan oomai 
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P. C. BALAKRISHNA MENON, J. 
Thattarathy Matathil Kootheri Karu- 
nakaran Nambiar, Petitioner v. The 


Taluk Land Board, Tellicherry and 
others, Respondents, 


C. R. P. No. 2619 of 1979-G, D/- 7-8- 
1981. 


Kerala Land Reforms Act, 1963 (1 of 
1964), Secs, 2 (14) and 82, Explanation 
1 — ‘Family’ — Person having second 
wife and five unmarried minor children 
by first (deceased) wife on appointed 
day i.e, 1-1-1970 — Family must þe 
held to consist of seven members and 
not two members — Deeming provision 
in Sec, 82. Explanation 1, does not apply 
~— Jt applies only if two or more wives 
are living on appointed day, 

(Paras 2, 3, 4) 
Cases Referred: Chronojogica] Paras 
AIR 1981 SC 1274: 1981 All LJ 467 3 

T. Karunakaran Nambiar and K. K. 
Ramachandran Pillai, for Petitioner; 
Govt, Pleader, for Respondents, 


ORDER :— The Taluk Land Board, 
Tellicherry by its order dt, 13-9-1979 
has directed the petitioner to surrender 
10.80 acres of land as excess land in 
the possession of his family consisting 
of himself and his wife, The Taluk 
Land Board has found that the family 
owned and possessed 33.60 acres of land 
out of which an extent of 7.59 acres is 
to be excluded as covered by a valid 
gift-deed executed by the petitioner, An 
extent of 30 cents is exempted as house- 
site under Sec, 81 of the Act, The family 
is found entitled to retain 15 acres and 
the petitioner is directed to surrender 
the aforesaid extent of 10.80 acres as 
excess land in the possession of his 
family. 

2. The only contention raised by the 
learned counsel for the petitioner is 
that the family of the petitioner con- 
sists of not merely himself and his wife 
but also five minor children born in his 
first wife who died prior tọ 1-1-1970. 
The Taluk Land Board in its order 
states as follows:— 

“The records of enquiry show that the 
statement giver’s first wife Smt. Bavi- 
leri Madhavi expired before 1970. 
Therefore his second wife Smt. Murik- 
koli Malathi was included in the statu- 
tory family. As such the children born 
il a Ae RST SOS 
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to his first wife cannot be included in 
the statutory family of ihe statement 
giver, He has also not let in any evi- 
dence that he has minor children from 
his second wife aS on 1-1-1970. His 
family consists of only 2 members as 
on 1-1-1970. Therefore he will be al- 
lowed to retain the extent of land ap- 
plicable to his family under the provi- 
sions of the K, L. R. Act, In this case, 
it comes to 15 acres, This extent will 
be allowed.” 

It is not disputed before me that the 
petitioner had five minor c)tildren on 
1-1-1970 born to his first wife, who died 
prior to 1-1-1970. Two minor children 
were born to his second wife after 
1-1-1970 and the Taluk Land Board was 
right in not taking those. after-born 
children into account in reckoning the 
total] extent of land that the family is 
entitled to retain. If the five minor 
children in existence on 1-i-1970 are 
also included as members of the family 
of the petitioner the family wil] be en- 
titled to retain 12 standard acres which 
shal} not be less than 12 or more !han 
20 acres in extent. The only question 
therefore is whether the five minor 
children born to the  petitioner’s first 
wife who died prior to 1-1-1970 are also 
members of the family of the petitioner, 
as defined in the Kerala Land Reforms 
Act, Section 83 Land Reforms Act, 
enacts :— 


“No person shall be entitled to cwn 
or held or to possess under a mortgage 
lands, in the aggregate in excess of the 
ceiling area with effect from such date 
as notified by the Government in the 
gazette.” 


A notification under the Section has 
been issued as per which the Section 
has come into force on 1-1-1970. Sec« 
tion 85 of the Act provides for the de- 
termination of the excess land to be 
surrendered by a person owning or 
holding Jand in excess of the ceiling 
area on the date notified under Sec. 83 
and requires such person to surrender 
the excess land. Sec, 30 provides for 
vesting of excess land in the Govern- 
ment on the determination of the ex 
tent and other particulars of the land, 
the ownership or possession or both of 
which are to be surrendered under Sec- 
tion 85. Sec, 2 (43) of the Act defines 
“person” to include also a family, 
“Family” is defined in Sec. 2 (14) to 
mean husband, wife and their unmarm 
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ried minor children or such of them as 
exist, According to me the definition of 
the expression “family” if applied to 
the facts of the present case will back 
in also the five minor children born to 
the deceased wife of the petitioner, The 
unmarried minor children referred to 
in the definition can be either of the 
husband or of the wife or of both and 
need not necessarily be the children 
of both, 


3. It is not disputed that in a case 
where the wife is dead leaving behind 
the husband and unmarried minor 
children the husband and the minor 
childern wil] constitute a family within 
the meaning of the Act. It cannot there- 
fore be said that the existence of the 
wife on the notified date is a necessary 
condition to constitute a family as de- 
fined in the Act and the minor children 
and their father will constitute a family, 
within the meaning of the Act when 
their mother is dead, Sec. 2 defining the 
verious terms in the Act begins with by 
Saying that “unless the context other- 
wise requires.” I do not find anything 
in the context requiring restricted inter- 
pretation of the meaning of the expres- 
sion family to exclude unmarried minor 
children born in a predeceased wife. 
Even in cases where there are more 
than one wife living the husband, his 
wives and al] his unmarried minor 
children on the date notified, will cons- 
titute a family within the meaning of 
the definition of that expression in the 
Act, Sec, 12 of the interpreiation and 
Genera] Clauses Act. 1125 enacts that 
“in all Acts unless there is anything re- 
pugnant in the subject or context ...... 
the words in the singular shal] incjude 
the plural, and vice versa.” 1 do not 
also find anything in the subject or con- 
text to exclude plurality of wives in 
the concept of family as defined in the 
Act. Sec. 82 of the Act lays down the 
ceiling area of jand that the different 
classes of persons mentioned in the 
Section are entitled to retain, The dif- 
ferent classes of persons dealt with the 
(1) an adult unmarried person (2) a 
family consisting of two or inore hut 
not more than five members (3) a fami- 
ly consisting of more than five mem- 
bers and (4) any other person, Explana- 
tion 1 to See. 82 is ‘as follows :— 


“For the purposes of this section, 
where a person has two or more legally 
wedded wives living, the husband, one 
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of the wives named by him for the pur- 
pose and their unmarried minor child- 
ren shall be deemed to be one family; 
and the other wife or each of the other 
wives and her unmarried minor child- 
ren shall] be deemed to be a separate 
family.” 


The Supreme Court in Ku. Sonia Bhatia 
v. State of U. P. (AIR 1981 SC 1274) 
stated at p, 1282:— 

“It is wel] settled that an explanation 

merely widens the scope of the main 
sections and is not meant to carve out 
a particular exception to the contents 
of the main section.” 
Explanation 1 to Sec, 82 will apply only 
in cases where a person has two or 
more legally wedded wives living on the 
date notified under Sec. 83 of the Act. 
The Explanation is a deeming provision 
totreat one family as more families 
than one, where there are two or more 
legally wedded wives living on the date 
of notification under Sec, 83, for the 
purpose of reckoning the ceiling area 
applicable to each of the split families. 
all of which constituting only one 
“family” within the meaning of the 
definition in the Act. The Explanation 
is only a deeming provision is clear 
from the wording itself that a 
family as defined under the Act, shall 
be deemed to be more families than 
one if there are more than two wives 
of the person concerned living on the 
appointed day. The deeming provision 
will apply only on  satisfact:on of the 
conditions mentioned in the Explanation 
and if two or more wives are not liv- 
ing on the appointed day the Explana- 
tion will have no application and the 
family will constitute the husband, wife 
and all the minor children of the one 
or the other or of both, 

4. On the interpretation that I have 
placed upon the relevant provisions of 
the Act, it is to be held that the five 
minor children who were in existence 
on the appointed day are also members 
of the family of the declarant, The 
family on the relevant date consisted of 
seven members entitled to retain 12 
standard acres of land which shall not 
be less than 12 and more than 20 acres. 
In the present case, taking the family 
aS consisting of only two members, 
the Taluk Land Board has allowed it 
to retain an extent of 15 acres of land. 
The order of the Taluk Land Board 
shows that 15 acres allowed to be retain- 
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ed corresponds to 7.78 standard acres 
and that the 10.80 acres ordered to be 
surrendered as excess land corres- 
ponds to 5.40 standard acres, I have al- 
ready found that the petitioners are en- 
titled to retain 12 standard acres which 
shall not be less than 12 and more than 
20 acres, Over and = above the 7.88 
standard acres of land allowed to be 
retained, the family is entitled to re- 
tain an additional extent of 4.22 stan- 
dard acres. If on conversion into ordi- 
nary acres aNd taking into consideration 
the extent of land that the family is 
entitled to retain whether there is any 
excess land for surrender wil] have to 
be determined afresh by the Taluk Land 
Board. If on such determination it is 
found that the family is tiable to sur- 
render any extent of land, the peti- 
tioner should be allowed to submit a 
statement of option for surrender of 
excess land, 


The result is the order of the Taluk 
Land Board is set aside and the case 
remanded to the Board for fresh dis- 
posal in accordance with law and in 
the light of the directions and observa- 
tions contained in this judgment. The 
C. R. P. is allowed as indicated above. 
There wil] be no order as to costs, 

Order accordingly. 
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P. SUBRAMONIAN POTI, Ag. C. J. 
KUMARI P. JANAKI AMMA AND 
K. SUKUMARAN, JJ. 
Kuriyan, Appellant v. Aluru Ouseph 

and others, Respondents. 

Un-numbered M. F. A. of 1982, 
16-3-1982. 

Kerala Court-fees and Suits Valua- 
tion Act (10 of 1960), Ss. 21 and 52; 
Sch. 1, Arts. 1, 4; Sch. 2, Art. 11 (k) (ii) 
Proviso — Court-fee — Appeal in pro- 
bate proceeding — Proceeding conten- 
tious — Fee payable on memorandum of 
appeal is one prescribed in Art. 4 of 
Sch. 1. 


Where the proceedings in an applica- 
tion for probate were contentious, the 
court-fee payable on memorandum of 
appeal would be that prescribed under 
Art. 4 irrespective of the fact that no 
caveat was entered and the proceeding 
was not tried as a suit. (Para 8) 


FZ/FZ/C557/82/SNV 


D/- 
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The scheme with regard to an applica- 
tion fop probate or letters of administra- 
tion appears to be clear from the provi- 
sions of S. 52, Sch. 1, Arts. land 4 and 
Sch. 2, Art. 11 (k) (ii). The provision in 
Sch. II, Art. 11 (k) (ii) read with the proviso 
indicates that in a non-contentiougs pro- 
ceedings nominal fee of seventy-five 
paise to five rupees has to be paid, the 
amount depending upon the value of the 
estate. But if the proceeding is conten- 
tious court-fee payable is one-half of 
the scale of fee prescribed ad valorem 
in Art. I, Sch. J. This is the effect of the 
proviso under which such fee is payable 
in a case where a caveat is entered and 
the application is registered ag a suit. 
This has reference to the requirement of 
the Succession Act. S. 284 of the Succes- 
sion Act deals with lociging of caveat. 
5. 285 deals with the obligation to give 
notice to the caveator. S. 285 deals with 
treating the proceedings as contentious 
and trying the same in the form of a re- 
gular suit when there is contention in a 
suit. Further, the mere fact that caveat 
was not entered does not result in the 
consequence that the proceeding would 
be non-contentious and appearance to 
oppose a proceeding by a party would be 
sufficient to turn the proceeding conten- 
tious. Evidently Article 11 (k) (ii) uses 
the term entering a caveat and register- 
ing ag a suit as those are the norma] re- 
quirements of procedure to be adopted 
to render a non-contenticus proceeding a 
contentious proceeding. Evidently what 
is contemplated by the Article is that 
when an application for a grant of pro- 
bate or letters of administration has to 
be disposed of without ¢ contest the fee 
payable is nominal wher2as when once 
there is contest the fee payable is one- 
half the ad valorem value on the sub- 
ject-matter of the probate application. 
Read in this context Art. 4 of Sch. I can 
easily be appreciated. That calis for pay- 
ment ofthe same court-fee as the applic- 
ant has to pay in a probate application 
when that application is contentious. 


(Para 5) 
Cases Referred: - Chronological Paras 
ILR (1981) 2 Ker 1 1, 5 


1980 Ker LT 560:ILR (1980) 
348 

(1961) 2 Andh WR 118: ILR (1962) Andh 
Pra 169 6 


9 Ker 
1 


P. V. Aiyappan, N. P. Samuel, A. R. 
Prakasam, T. K. Chinnan and P. V. 
Chandramohan, for Appellant, 
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SUBRAMONIAN POTI, Ag. C. J. — 
Since the correctness of the decision of 
a Division Bench of this Court reported 
in In Re Seethalakshmi (1980 Ker LT 
560) was doubted, the matter was re- 
ferred to a Full Bench and thus the 
case is before us on the question of pro- 
per court-fee payable for the appeal. The 
appeal is against O. P. No. 67 of 1974 
of the District Court, Trichur, that peti- 
tion being one for letters of administra- 
tion with copy of the wil] annexed. The 
proceedings were contentious. But 
nevertheless the proceedings have not 
been registered as a suit as it ought to 
have been. There was in fact no caveat 
entered as it ought to have 
been. The practice of failing to 
enter a caveat and failing to register 
such proceedings as contentious suits has 
been adverted to by this Court in the 
decision in Kamala Bai Nelson v. Sam 
Vedaraj (ILR (1981) 2 Ker 1). 

2. The appellant valued the appeal 
under Article 4 of Schedule I of the 
Kerala Court~-fees and Suits Valuation 
Act and paid court-fee of Rs. 786/- due 
under the abovesaid Article. But when the 
Officer noted that the amount computed 
is not adequate and therefore the bal- 
ance court-fee had to be paid, he contend- 
ed that court-fee is payable not under 
Article 4 of Schedule I, but only a fee 
of Rs. 5/- need be paid by him on his 
petition in the lower court, a petition 
which was not one on which court-fee 
was imposable as in g contentious suit, 
Itis the correctness of this contention 
that calls for examination. 


3. Section 21 of the Kerala Court-fees 
and Suits Valuation Act, 1959 provides 
for reckoning of fee in accordance with 
the provisions of Chapters IV, VI, IX and 
Schedules I and II of the Act. Therefore 
the authority for imposition of fee under 
Schs. I and II is S. 21 of the Act. Sec- 
tion 52isagenera] provision relating to 
court-fee payable on appeal that provides 
that the fee payable in on appeal shall 
be the same as the fee that would be 
payable in the court of first instance 
on the subject matter of the appeal. We 
are not concerned with the proviso and 
the Explanations to that Section for the 
purpose of this case. Schedule I’ pre- 
Scribes ad valorem fee in certain cases. 
Article I of this Schedule provides for 
payment of ad valorem fee on plaint, 
written statement pleading of set off or 
counter-claim or memorandum of appeal 
presented to any court. Article 4, which 
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we have to specifically notice here, pro- 
vides that on a memorandum of appeal 
against order in proceedings under the 
Indian Succession Act, 1925 the court-fee 
payable is an amount of one-half the 
Scale of fee prescribed in Article i of tha 
amount or value of the subject-matter. 
Article 1, as we already indicated, pre- 
scribes a scale of ad valorem fee for pro- 
ceedings like plaints and it is that scale 
which applies to Article 4 with the only 
difference that it will be only an 
amount of one-half the scale of fee that 
would be payable in the case of gq mem- 
orandum Of appeal against order iy pro- 
ceedings under the Indian Succession 
Act falling within Article 4 of Sch 1. 
We may also advert, at this juncture, to 
the residuary Article in Schedule II of 
the Act. That applies to a case not 
otherwise provided for and the fee pay- 
able in such a case of a memorandum 
of appeal to the High Court would vary 
from Rs. 3/- to Rs. 100/-. We may also 
advert to a particular entry in Sch. I, 
namely, Article 11 (k) (ii). That con- 
cerns an application for probate or 
letters of administration other than that 
which has effect throughout India. On 
Such application the court-fee ‘payable, 
where the value does not exceed Ru- 
pees 1,000/- is seventy-five paise and 
where the value exceeds Rs. 1,000/~ itis 
five rupees. 


4. There is a proviso to Article 11 (k) 
(ii) which is relevant and that reads: 

“Provided that if a caveat is entered 
and the application is registered as a 
suit, one-half the scale of fee prescribed 
in Article 1 of Schedule I on the mar- 
ket value of the estate less the fee al- 
ready paid on the application shall he 
levied”? 

5. The scheme with regard to an ap- 
plication for probate or letters of ad- 
minstration appears to be clear from the 
aforesaid provisions. The provision in 
Schedule II Article 11 (k) (ii) read with 
the proviso indicates that in a non-con- 
tentious proceedings nomina} fee of 
seventy-five paise to five rupees had to 
be paid, the amount depending upon the 
value of the estate. But if the proceed- 
ing ig contentious court-fee payable is 
one-half of the scale of fee prescribed 
ad valorem in Article I Schedule I. This 
is the effect of the proviso under which 
such fee is payable in a case where a 
caveat is entered and the application is 
registered ag a suit. This has reference 
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to the requirement of the Suces- 
Sion Act. Section 284 of the 
Succession Act deals with lodging of 
caveat, Section 285 deals with the 
obligation to give notice to the caveator, 
Section 295 deals with treating the pro- 
ceedings ag contentious and trying the 
ease in the form of a regular suit when 
there is contention in ag suit. As already 
adverted to, this Court had occasion to 
examine these provisions in the decision 
in Kamala Bai Nelson v. Sam Vedaraj 
(ILR (1981) 2 Ker 1) and it was found in 
that case that the rules do not oblige a 
person to file a caveat even when a 
citation has been issued. It is on en- 
abling provision. This Court further 
held in that case that the mere fact that 
caveat was not entered did not result in 
the consequence that the proceedings 
should be considered as non-contentious 
and appearance to oppose a proceeding 
by a party would be sufficient to turn 
the proceeding contentious. Evidently 
Article 11 (k) (ii) uses the term entering 
a caveat and registering as a suit as 
those are the normal requirements of 
procedure to be adopted to render anon- 
contentious proceeding a contentions pro- 
ceeding. Evidently what is contempleted 
by the Article is that when an appli- 
cation for a grant of probate or letters 
of administration has to be disposed of 
without a contest the fee payable is 
nominal whereas when once there is 
contest the fee payable is one-half the 
ad valorem value on the subject-matter 
of the probate application. Read in this 


context Article 4 of Schedule 1 can 
easily be appreciated. That calls for 
payment of the same court-fee as the 


applicant has to pay in a probate appli- 
cation when that application is conten- 
tious. That ig only fair because if for 
the purpose of the trial of the probate 
application he has to pay one-half of the 
ad valorem court-fee in a contentious 
proceedings, (sic) of Schedule I means. 


6. Section 52 which prescribes the 
same fee for an appeal as the fee paid 
on the original proceeding must neces- 
sarily be read and understood as a gen- 
era] provision subject to the special pro- 
visions in the Act. (Vide Ediga Muniyya 
v. State of Andhra Pradesh (1961 (2) 
Andh WR 113). 


7. Though we find no difficulty in 
such an approach what evidently pro- 
mpteq the Division Bench to refer the 
matter to a Full Bench was the decision 
of a Division Bench already adverted to: 
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That was a case where the question the 
court had to examine was the applicabi- 
lity of Article 4 Schedule I to a case of 
a memorandum of appeal against an 
order on a succession certificate applica- 
tion. The learned Judges noticed that a 
succession certificate application calls for 
only payment of Rs, 5/- or Rs. 10/- as 
it is governed by Schedule II, Article 11 
(Il) (i) or (ii) Article 7 Schedule I 
which provides for payment of ad valo- 
rem fee refers to a payment of court- 
fee on the succession certificate. In other 
words, the ad valorem fee igs payable 
not on an application for issue of succes- 
sion certificate but on the certificate 
itself, On the applicaticn the fee is 
nominal: For that reason, whether in 
an appea] the court-fee payable should 
not be that provided uncer Article 4 of 
schedule I was the question which the 
court had to examine. The Court rightly 
noticed that that Article speaks of an 
order in proceedings undey the Indian 
Succession Act and that the court-fee 
payable is that prescribed in Article 1 as 
the amount or value of the subject- 
matter. With great respect, we are un- 
able to agree with the learned Judges 
in the approach to thig question. an ap- 
proach which is referred in the following 
passage: 


“No doubt an order on an application 
for the grant of a succession certificate is 
an order in a proceeding under the Suc- 
cession Act. But as we saw it earlier, 
for that application Article 1 of Sch. I 
does not apply. The latter Article ap- 
plies to only plaints, written statements 
and memorandum of appeal to which an 
ad valorem court-fee is payable under 
specific provisions of the Act. There is 
no specific provision in the Court-fees 
Act relating to applications for a succes- 
sion certificate. Hence we have to find 
out whether ad valorem court-fee is pay- 
able to any proceedings under the Suc- 
cession Act.” The learned Judges pro- 
ceeded to extract Article 11 (k) of Sch H 
and refer to Section 295 and then con- 
clude: i 


“Thus, it will be seen that contested 
probate proceedings are really ın the 
nature of suits and are taxed at one half 
of the scale of fee prescribed in Art. I 
on the amount or value o? the estate. An 
order in such proceedings is the one re- 
ferred to in Article 4 Schedule I. The 
court-fee is sensibly the same for the 
application and an appeal in such cases.” 
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8. Because court-fee payable on a 
succession certificate application is not ad 
valorem it does not follow that Art. 1 


Schedule I cannot apply to court-fee 


payable on a memorandum of appeal de- 
spite the specific provision in Article 4. 
The learned Judges, when they say 
that ‘But as we say it earlier, for that 
application Article 1 of Schedule — does 
not apply” are referring to the succession 
certificate application and that has no 
bearing on the question of court-fee pay- 
able on the memorandum of appeal. May 
be for a good reason court-fee payable 
on the memorandum of appeal İs one- 
half of the ad valorem value though itis 
not so in a succession certificate appli- 
cation and that perhaps in view of the 
provision in Article 7 Schedule 1 to pay 
full court-fee on the succession certifi- 
cate. There could be no objection to the 
legislature providing for payment of 
one half of the fee ad valorem in appeal 
though not on the application. The learn- 
ed Judges have attempted to distinguish 
the case of a probate application from a 
succession certificate. Of course, the 
learned Judges have stated that the 
court-fee payable on a probate appeal 
would be under Article 4 of Schedule I. 
Therefore, irrespective of the question 
of correctness of the view of the Division 
Bench, to agree with which we have 
certainly reservations, even according to 
the learned Judges of the Division Bench 
in the case of a probate application the 
court-fee payable in an appeal is under 
Article 4 Schedule I. The contention 
urged before us by the learned counsel, 
nevertheless, is that court-fee payable 
should be governed by Section 52 and 
if so since he has paid court-fee other 
than ad valorem in the court below that 
should be the case in the appeal] also. 
We need not go into the question whe- 
ther he should have paid ad valorem 
court-fee in the court below, which, 
at the moment, we are not called upon to 
decide. But we find that irrespective 
of that question in this appeal the court- 
fee payable by him is that prescribed 
under Article 4 of Schedule I of the 
Kerala Court-Fees and Suits Valuation 
Act. That shall be paid within a period 
f one month. 


Order accordingly. 
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M. P. MENON, J. 
P. T. Kamalakshij Amma, Petitioner v, 
M. Narayanan Nair, Respondent. 


C. R. P. No. 2626 of 1981 F, D/- 14-12- 
1981. 


Kerala Land Reforms Act (1 of 1964), 
Sec. 22 read with Section 15 — Kerala 
Land Reforms (Tenancy) Rules (1970), 
Rule 11 — Order of Tribuna] allowing 
landlord to resume land from tenant 
Deposit to be made for value of im- 
provements specified but time limit for 
deposit not mentioned in the resumption 
order — Effect — Order cannot be 
treated ag cancelled under Section 22 (8). 


Section 22 (2) imposes an obligation 
on the Tribunal] to fix the time within 
which the landlord should make the de- 
posit. Rule 11 (2) does not go further, 
except to the extent of prescribing that 
not more than 30 days could be granted. 


But in the present case, the Tribunal 
had fixed no time at al] in its order 
passed under Section 22 (2). Without 


such a fixation, there could have been 
no “extension” under sub-rule (3). It is 
a cardina] principle of administering 


“justice that no party shall suffer because 


of a mistake of the court. Sub-sec. (8) 
is attracted only when the landlord fails 
to deposit the amount “in accordance 
with the directions” of the Tribunal. When 
no direction fixing the time for pay- 
can- 
not be said that the landlord hag failed 
to comply with it. (Para 6) 


What is required to be expressly done 
by an order under Section 22 (2) can- 
not be supplied by implication. The 
very legislature which seeks to protect 
the tenants, also thought it fit to pro- 
vide for some resumption. When the 
legislature itself deviates from its poli- 
cies, there is no justification for the 
court to straighten up matters by deny- 
ing to the landlords what the Act has 
chosen to give them. The court’s duty 
is tọ give effect to the language of S. 22 
if it is clear and unambiguous. No foun- 
tain of justice can seek to be higher than 
the stream of law that feeds it. It is 
not ag if the legislature has ordained 
that the landlord should get only 30 
days to make the deposit in al] cases. ` 
Sub-section (3) is a clear indication that . 
the time can be extended in appropriate 


LY/AZ/G256/81/USD/SSG——-H 


218 Ker. P. T. Kamalakshi Amma 


cases, and that the dead jine in Rule il 
is not always the landlord’s undoing. 


(Para 7) 
Cases Referred: Chronological Paras 
1977 Ker LN 113 10 
1977 Ker LT 717 9 


(1971) CRP 721 of 1971 (Ker) (FB) 8 

V. P. Mohan Kumar, K. P. Sree Kumar, 
V. Ram Kumar, P. Santhosh Kumar 
and N. Sankara Menon, for Petitioner; 
K. P. Dandapani, for Respondent. 


ORDER :— By an order passed on 
1-2-1972 in proceedings under Sec. 22 
read with Section 15 of Act I of 1964, the 
landlord was allowed to resume 50 cents 
of land from the tenant. The latter ap- 
pealed, but did not succeed. When ex- 
ecution was taken out in E. P. No.692/74, 
however, the tenant objected on the 
ground that value of improvements was 
not deposited in time and that the re- 
sumption order had consequently become 
inoperative. The executing court over- 
ruled this objection, and hence the pre- 
sent revision by the tenant. 


2. The operative portion of the re- 
sumption order was in these terms:— 

ERT That the petitioners do pay 4a 
sum of Rs. 598.75 being the value of 


improvements effected by the respondent, 


on resumption... e.s... And the peti- 
tioner will be entitled tọ apply for actual 
delivery of the property reserved on de- 
posit of the value of improvements.” 

3. Since the petitioner’s contention is 
mainly based on sub-sections (2), (3) and 
(8) of Section 22 of the Act I shall 
extract them :— 

“(2) The Land Tribunal shall duly 
enquire into the application and pass ap- 
propriate orders thereon. Where the 
order allows resumption, it shall specify 
the extent and location of the land al- 
lowed to be resumed, the rent payable 
in respect of the portion, if any, that 
would be left after resumption and such 
other particulars as may be prescribed 
and directing the landlord to make, with- 
in such time and in such manner as may 
be prescribed, payments to extinguish 
the rights of the cultivating tenant and 
the intermediaries, if any, who would be 
affected by such resumption. 

(3) The Land Tribunal may for suffi- 
cient reasons, extend the time prescribed 
under sub-sec. (2) for making payments 
by the landlord. 

(8) Where a landiord fails to deposit 
the amounts in accordance with the 
directions of the Land Tribunal, the 
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order of resumption shal] be treated as 
cancelled and the landlord shal] have no 
further right for resurnption.” 

sub-section (2) lays down that the Tri- 
bunal’s order shal] contain directions as 
to the time within which the landlord shall 
make payment. Sub-sec. (3) provides that 
the time so fixed can be extended by the 
Tribunal. And sub-sec. (8) provides that 
the order for resumption will stand 
cancelled if the landlord fails to make 
the deposit as directed. The time to be 
initially fixed by the Tribunal in its 
order under sub-sec. (2) is governed by 


R. il of the Kerala Land Reforms 
(Tenancy) Rules, 1970 reading as fol- 
lows :— 

“11. Contents of order.— (1) Besides 


the particulars mentioned in sub-sec. (2) 
of S. 22, the order passed by the Land 
Tribunal shal] specify the survey num- 
bers and sub-division numbers, if any 
(oy an adequate description), of the land 
allowed to be resumecl, the extent of 
land that wil] be left after resumption, 
and the value of the improvements þe- 
longing to the cultivatirig tenant and the 
other persons, if any, interested in the 
land allowed to be resumed. 

(2) The order referred to in sub-rule (1) 
shall also specify the arnounts to be paid 
by the landlord resuming the land, and 
the persons to whom the payments are 
to be made, and shall further direct that 
the amounts shall be deposited with the 
Land Tribuna] within a period of thirty 
days from the date of the order; and on 
such deposit being made, the Land Tri- 
buna] shal] pay the amounts to the par- 


-ties and obtain receipt therefor. 


(3) The order of the appellate authority 
against the order of the Land Tribunal 
under sub-sec. (2) of S. 22 shall, so far 
as May be, specify the particulars men- 
tioned in the said sub-section and also 
the particulars mentioned in sub-rules (1) 
and (2).” 

4, The argument is this. In view of 
R. 11 (2), the maximum period of time a 
Tribunal can grant to q landlord for 
making payment, in the first instance, is 
thirty days. This statutory maximum can 
be exceeded by an extension under Sec- 
tion 22 (3); but where no extension is 
granted, or where payment is defaulted 
after the extended perioc also, the order 
of resumption is to be treated as cancel- 
led under S. 22 (8). In the present case 
the order for deposit was made on 1-2-72. 
No payment was made. within 30 days. 
There was also no extension of time, 
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under S. 22 (3), before the deposit was 
made on 1-4-72. The order should be 
treated as cancelled on the expiry of 30 
days from 1-2-72, notwithstanding the 
subsequent deposit; and therefore there 
was nothing to execute. 


5. To my mind, the above approach 
is an over-simplification of the statutory 
scheme. In substance, the case is that 
because of the delay of 30 days in mak- 
ing the deposit, the tenant obtained im- 
munity from resumption. Such a techni- 
caj plea, destructive of a valid order 
passed by a competent authority after 
protracted adjudication, has to be sup- 
ported by a strict construction of the 
relevant provisions, if it is to succeed. 


6.. As noticed, S. 22 (2) imposes an 
obligation on the Tribunal to fix the time 
within which the landlord should make 
the deposit. R. 11 (2) does not go further, 
except to the extent of prescribing that 
not more than 30 days could be granted. 
But in the present case, the Tribunal] had 
fixed no time at all in its order passed 
under S. 22 (2). Without such a fixation, 
there could have been no 
“extension” under sub-rule (3). It 
is a cardinal principle of administer- 
ins justice that no party shall 
suffer because of a mistake of the court. 
Sub-sec. (8) is attracted only when the 
landlord fails to deposit the amount “in 
accordance with the directions’ of the 
Tribunal. When no direction fixing the 
fime for payment is given by the Tribu- 
nal, it cannot be said that the landlord 
has failed to comply with it. 


7. It is argued that the prescription 
of 30 days in R. 11 should be read into 
the Tribunal’s order under S. 22 (2), even 
if it is silent on the aspect, and that since 
the legislative intent is to grant only so 
much of time, that time-limit should be 
strictly enforced in the context of a sta- 
tute designed to protect tenants and where 
S. 22 ig only a minor deviation from this 
genera] policy. I am not sure that what 
is required to be expressly done by an 
order under S. 22 (2) can be supplied by 
implication. And as for legislative policy, 
it cannot be overlooked that the very 
legislature which seeks to protect the 
tenants, also thought it fit to provide for 
some resumption. When the legislature 
itself deviates from its policies, there is 
no justification for the court to straighten 
up matters by denying to the landlords 
what the Act has chosen to give them. 
The court’s duty is to give effect to the 
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language of S. 22 if it is clear and un- 
ambiguous. No fountain of justice can! 
seek to be higher than the stream of law) 
that feeds it. It is not as if the legislature 
has ordained that the landlord should 
get only 30 days to make the deposit in 
all cases. Sub-sec. (3) is a clear indica- 
tion that the time can be extended in ap- 
propriate cases, and that the deadline in 
R. 11 is not always the landlord’s un-) 
doing. 

When the legislature itself is disposed 
to show such benign consideration, the 
court should be slow to deny it to the 
landlord by placing at his door its own 
mistake. After all, the resumption in this 
case is only tc the extent of 50 cents and 
the delay is only 30 days; and going by 
Section 15, it is reasonable to infer that 
the landlord has no other place to put 
up residential building. Probably the 
tenant may be having much more land 
with him. The landlord here may be one 
of the weaker links of society, judged 
from the standpoint of agrarian economy 
and agrarian reforms, though with a bad 
label on his face: and- that label, it ap- 
pears to me, is no reason to drown his 
legitimate plea in a sea of slogans raised 
against landlordism in general. The 
landlord who resumes ceases -to be a 
landlord of that bit of land; he no longer 
deserves condemnation or derision as a 
rent-receiver and parasite. Fervent ap- 
peals to the philosophy of the statute 
and the sympathy it shows to the tenants 
may also come from people out to pro- 
tect entrenched interests more valuable 
than the landlords’. And it cannot also be 
forgotten that the Act itself makes a dis- 
tinction between smalj holders and 
others, and also between tenants holding 
more than the ceiling area and other ten- 
ants, for the purposes of resumption. 


8. Counsel attempted to derive some 
support from the Ful] Bench decision of 
this court in C. R. P. No. 721/71. That 
was a case where the tenant had applied 
for restoration under 13-B of Act 1 of 
1964. The deposit made py him was 
found insufficient and the question was 
whether the court could give him time to 
make up the deficiency. The Ful] Bench 
held that there was no provision in Sec- 
tion 13B for extension of time. The ab- 
sence of such a provision was contrasted 
with the provisions of Ss. 13C and 13D 
specifically empowering the court fo ex- 
tend time in cases coming under them. 
The decision turned squarely on. the ab- 
sence of any provision for extension of 
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time tn S. 13B; bet such is not the case 
under Section 22. And it is interesting to 
notice that the court was guided by the 
language of the section, and not by its 
sympathy to tenants seeking restoration. 

9. In Vohannan v. Thomas, (1977 Ker 
LT 717) the Tribunal had passed an 
order for resumption on 30-6-71 direct- 
ing the landlord to deposit certain 
amounts within two months. There was 
an appeal] and a revision, and the amount 
was deposited only on 15-10-74, after 
the disposa] of the revision. Bhaskaran J, 
rejected the landlord’s contention that 
the two-month period had to be calculat- 
ed from the date of the revisional court’s 
order. The decisions of this court hold- 
ing that a tenant under the Rent Control 
Act (Act 2 of 1965) could wait til] the 
disposal of his revision to make the de- 
posit ordered by the Rent Contro] Court, 
were distinguished. The facts here are 
entirely different. The Tribuna] had not 
fixed any time. The Landlord had not 


waited til] the disposa] of the appeal. No 
question relating to the merger of the 
Tribumal’s order in the decision of the 


superior Tribuna] is also involved. 

10. The decision of Balagangadharan 
Nair J. in C. R. P. No. 273/76 (partly re- 
ported in 1977 Ker LN 113) is also of not 
much assistance to the revision peti- 
tioner. One of the questions decided was 
whether the Tribunal could extend the 
time fixed by R. 11, in exercise of its 
power under R. 130. It was held that this 
rule was inapplicable to cases where 
time was fixed by the statute itself, and 
that in a case governed by S. 22 (2), ex- 
tension could only be under sub-sec. (3). 
It was further held that such extension 
had to be applied for before the expiry 
of the 30 days because, in the absence of 
such extension, sub-sec. (8) would oper- 
ate and cance] the resumption order 
altogether. That again was a case where 
the Tribunal had fixed a period of 30 
days as per order passed under S. 22 (2) 
on 15-4-72. The application for extension 
was made only. on 26-8-72. The question 
decided was about the consequence of 
not applying for extension, where time 
was fixed by the order under S. 22 (2). 
That principle cannot apply to a case 
where there has been no initial fixation 
at all. | 


11. An argument could probab-~ 
ly have been advanced that the resump~ 
tion order was itself defective for hav- 
ing failed to fix any time for payment, 
as required by S. 22 (2). How far such 
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a failure would affect the validity of the 
order is not a matter to be gone into now, 
because no such contention is raised, 
Probably the petitioner would also be 
precluded from raising it at the execu- 
tion stage, by reason of his omission to 


raise it in the appeal filed against the 
order dated 1-2-72. 
I dismiss the revision, but make no 


order as to costs, 
Revision dismissed, 
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Savithri Amma Seethamma, Petitioner 
v. Velayudhan Bhargavan and others, 
Respondents. 

O. P. No. 4071 of 1980-P, D/- 16-11- 
1981. l 

Kerala Debt Relief Act (17 of 1977), 
S. 2 (4) — ‘Debtor’ — Annual] income — 
Income of other members of debtors 
family cannot be clubbed with his 
income. 

An individual from whom debt is due 
is also a debtor under the Act but in find- 
ing out annua] income of such a person 
it is not permissible to cluþ the income 
of the other members of his family. 

(Para 7) 

In determing as to who the ‘debtor’ 
is, the relevant criterion is to find out ag 
to who is owing the debt, or from whom 
debt is due. Individuals rnay incur a debt. 
The legislature, in view of expin. to 
S. 2 (4), obviously did not intend to ex< 
clude a family who is forced to borrow 
in strained circumstances, from the pur- 
view of the beneficia] provisions of the 
Act, if the debtor-family satisfied other 
requirements for claiming the benefits 
of the Act. This does not, however, mean 
that an individual, who happens to be a 
member of the family, ceases to bea 
‘person’ from whom debt is due, for the 


only reason that he is a member of a 
family. (Para 7) 
Cases Referred: Chronological Paras 
1975 Ker LT 365 8 

V. Vyasan Poti and N. Sugathan, for 
Petitioner; . B.  Reghunathan, Babu 


Mathew and P. Joseph, for Respondents, 

ORDER :— The petitioner challenges 
the order Ext. P. 4 dated 9-10-1979 pass- 
ed by the Tribunal, the Tahsildar, con- 
stituted under the Kerala Debt Relief 
Act, 1977 (Act 17 of 1977}, hereinafter 
referred to as “the Act”. and the appel- 
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late order therefrom, Ext. P. 5 dated 
14-7-1980, whereunder the application 


filed claiming benefits of S. 4 of the Act 
stood dismissed. 

2. The facts are short and are 
as follows:—- The petitioner execut- 
ed a mortgage for a sum of 
Rs. 300/- on 16-1-1959 in favour of the 
lst respondent. A further loan was raised 
on the, aboye security for Rs. 300 on 
24-5-1965. The redemption of mortgage 
was sought py filing a suit O. S. No. 360 
of 1976 on 20-3-76. The suit was decreed 
on 26-9-1977, Ext. P. 1 being the judg- 
ment and Ext. P. 2 the decree. Under 
Ext. P. 1 it was found by the civil court 
that the petitioner was a debtor under 
the Act on a consideration of issue No. 4, 
which related to the question whether 
the plaintiff was entitled to the benefits 
of Ordinance 1 of 1977, which was re- 
placed by Act 17 of 1977. The civil 
court entered a definite and positive 
finding that the petitioner was a debtor 
and was entitled to avai] of the benefits 
of the Act. However, the civil court felt 
that having regard to the provisions of 
S. 4 of the Act, the party has to move 
the Tribuna] constituted under the Act 
foy having a reconveyance of the pro- 
perty. This the petitioner attempted by 
filing an application before the 2nd re- 
spondent. This application was disposed 
of by a cryptic order Ext. P. 4 under 
which the petition was rejected by the 
Tahsildar-Tribuna]l by referring to the 
enquiries made to the Village Officer and 
the deposition of the counter-petitioner, 
which according to the Tribunal showed 
that the annua] income of the debtor is 
more than Rs. 3,000. The basis of the re- 
port of the Village Officer or the parti- 
culars of the deposition of the counter- 
petitioner are not even shadowed in 
Ext. P. 4. This unsatisfactory feature of 
the disposal] of the application under the 
Act is perhaps understandable in the 


background of the lack of experience of 


the Tahsidar entrusted with the ad- 
judication of claims which involve inter- 
pretation of the legal provisions and 
judicial approach to the questions. 

3. The petitioner carried the matter 
in appeal before the appellate authority, 
the 3rd respondent. The order gives 
particulars of the reasoning of the appel- 
late authority in support of its. conclu- 
sion. It is evident that while .considering 
the question whether the petitioner was 
a debtor under the Act, the appellate 
authority attempted an § daggrégation of 
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the income of al] the members of the peti- 
tioner’s family. He noted that the peti- 
tioner has only an income of Rs. 240. 
The fact that the petitioner’s husband, a 
pensioner, was in receipt of pension of 
Rs. 1,032 per annum was also noted by 
the appellate authority. He further en- 
tered on the speculation that the two un- 
married employed sons of the appellant 
“should be earning an annua] income of 
at least Rs. 7,200”. On making an ag- 
gregation of the income of alj the family 
members the appellate authority conclud- 
ed that the family income “cannot be 
anything less than Rs. 8,000 per annum”. 
In that view of the matter the rejection 
of the application by the Tribunal was 
affirmed by the appellate authority. 


4. Counsel for the petitioner contend- 
ed that the civil court having adjudicated 
the question and found that the peti- 
tioner was entitled to the benefits of Act 
17 of 1977, the functionary under the 
Act could not go behind it. Alternatively 
it was contended that even on the find- 
ing of the appellate authority, that the 
petitioner’s income was only Rs. 240, the 
action of the appellate authority in club- 
bing along with it the income from other 
members of the petitioner’s family was 
totally unjustified on a proper interpreta- 
tion of S, 2 (3) and (4) of the Act which 


detis with and defines respectively, the 
terms of the ‘debt’ and ‘debtor’. 
5. In view of my conclusion on the 


second question, it is not necessary for 
me to consider or pronounce upon th 
first one. 

6. Section 2 (4) of the Act defines the 
term ‘debtor’ in the following terms :— 

“‘debtor’ means any. person whose 
annual income does not exceed three 
thousand rupees, from whom any debt 
is due, but does not include — 

(i) any person from whom debt or 
debts exceeding three thousand rupees 
oa interest) ig or are due; 

SOA): SiSauzivnsvgs E 

Explanation: For the purposes of this 
clause the term ‘person’ shall include a 
family;” 

The term ‘family’ referred to in the Ex- 
planation is defined in S. 2 ():— 

“amily means a Hindu undivided 
family op a Marumakkathayam  tarwad 
or tavazhi or an Aliyasanthana kutumba 
Or kavaru or a Nambudiri illom.” 

The definition of the term ‘debt’ occurred 
in S. 2 (3) and the main limb of it reads 
as follows: 


oe 
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“‘deb? means any liability in cash or 
kind, whether secured or unsecured, due 
from or incurred by a debtor on or before 
the date of commencement of this Act, 
whether payable under a_ contract, or 
under a decree or order of any court, or 
otherwise, and subsisting on that date, 
but does not include ~” 

It is not necessary to refer to the inclu- 
sive portion of the definition for the 
purpose of this case. 


7. It is clear from the reference to the 
sections that in determining as to who 
the ‘debtor’ is, the relevant criterion is 
to find out as to who is owing the debt, 
Or from whom debt is due. Individuals 
may incur a debt. It is quite possible 
that in certain situations, a family too, 
qua family, incur such a liability. The 
legislature obviously did not intend to 
exclude a family who ig forced to bor- 
row in strained circumstances, from the 
purview of the beneficial provisions of 
the Act, if the debtor-family satisfied 
other requirements for claiming the 
benefits of the Act. That accounts for the 
Explanation to S. 2 (4). This does not, 
however, mean that an individual, who 
happens to be a member of the family, 
ceases to be a ‘person’ from whom debt 
is due, for the only reason that he is a 
member of a family. It therefore follows 
that an individual from whom debt is 
due is also a debtor under the Act. In 
finding out annual income of such a per- 
son it is not permissible to club the in- 
come of the other members of the family. 
This is not warranted at all by a proper 
inferpretation of the section. 

8. Counsel] for the respondents sub- 
mitted that having regard to the inclusive 
definition of the term ‘person’ in S. 2 (4), 
it was permissible for the authorities to 
reckon the income of all the members of 
the family. As stated earlier, this ap- 
proach is incorrect, having regard to the 
statutory scheme and the background of 
the legislation. The legislature has al- 
ways taken care to explicitly take into 
consideration of the existence of the 
other members of the family, when it 
has so intended to do. It may not be 
necessary to refer to the various statu- 
tory schemes to support this conclusion. 
It was urged by counsel for the peti- 
tioner that an analogous situation occurs 
in the Land Reforms Act, and it has re- 
eeived judicia] interpretation in the deci- 
sion reported in Vasistha Vadhyar v. 
Mohini Bai, 1975 Ker LT 365, and that 
while interpreting S. 2 (25) of-the Kerala 
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Land Reforms Act, this court made a 
similar approach. It is not necessary to 
pursue the above decision or other 
analogous statutory schemes, as the pro- 
visions of the Act appear to me to be 
clear even otherwise. It may be noted 
that if the limited and restricted inter- 
pretation as contended for by respondent 
No. 1 is given on S. 2 (4), it will virtually 
make it a dead letter, fop in that event 
only a very limited number of families 
who have incurred debts as families, 
would be the beneficiaries of the enact- 
ment. I am clear in my mind that this is 
farthest from the intention of the legis- 
lature. : 

9. In the light of the above discussion 
the orders of respondents 2 and 3 are 
Clearly vitiated by errors of law appar- 
ent on the face of the record. I quash 
those orders. 

10. I direct respondent No. 2 to ex- 
peditiously deal with the application for 
action under Section 4 treating the peti- 
tioner as entitled to the benefits of the 
Act. The matter has been pending for a 
long time; more than five years have 
elapsed after the petitioner initiated at- 
tempts at recovery of the property by 
instituting the suit in the year 1976. An 
inordinate delay will sap the vitality 
and efficacy of this socially benevolent 
statute. If the delay is unjustified, it will 
be oppressive to the debtor. Į direct that 
the further action pursuant to the ap- 
plication made by the petitioner for re- 
conveyance of the proparty should be 
completed by the 2nd respondent within 
a period of one month from the date of 
the receipt of the judgment. 

11. In the result, the writ petition is 
allowed with costs. 

Petition allowed, 
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U. L. BHAT, J. 
Varkey Varkey, Appellant v. N. M. 
Kurian and others, Respondents. 
S. A. No. 841 of 1976, D/- 30-9-1981. 
(A) Transfer of Property Act (4 of 
1882}, Section 52 —. Doctrine of lis pen- 
dens — Applicability to involuntary sales. 
Strictly speaking it is true that S. 52 
applies only to transfers pendente lite 
by parties and not to involuntary sales; 
but courts in India have always applied 
the principle of lis pendens to involun- 
tary sales also. AIR 1967 SC 14490 and 
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AIR 1972 Ker 68 Followed: AIR 1973 SC 
569, Explained. 
(Para 5) 
It is true that under the provisions of 
the Revenue Recovery Act and parallel 
provisions of similar statutes in other 
States, there is a first charge on land for 
realisation of the land revenue. Where 
revenue sale is conducted for arrears of 
land revenue under the provisions of 
this statute (if there is a first charge), 
the sale will be free from all} encum- 
brances and in such a case the fact that 
the revenue sale hag taken place during 
the pendency of a mortgage suit will 
not make the revenue sale subject to the 
result of the suit. That is because the 
revenue sale is free from al] encum- 
brances. All involuntary sales held by 
the Government or by officers under the 
authority of the Government are not 
sales free from encumbrances. The Gov- 
ernment oy public authorities may be 
empowered to se]] properties for re- 
covery of dues other than land revenue, 
such as abkari dues or rent dues under 
certain statutes, ete. For those dues 
first charge on the property is not avail- 
able. Involuntary sales held by public 
authorities for recovery of such dues are 
not sales free from encumbrances; but 
they are sales subject to encumbrance. 
If there ig a prior charge or mortgage 
and if there is a prior suit pending on 
the basis of the charge or mortgage, the 
sale held by the publie authorities will 
be subject to such charge or litigation. 
In other words, principle of lis pendens 
applies to such involuntary public sales. 
AIR 1922 Pat 542 and AIR 1996 Mad 
1161 Followed. (Para 7) 


(B) Civil P. C. (5 of 1908), Order 21, 
Rule 92 — Confirmation of sale on thir- 
tieth day — Purchase of mortgaged pro- 
perty by Ain revenue sale during pen- 
dency of mortgagee’s suit for recovery 
of mortgage money — In execution of 
decree in mortgagee’s suit property sold 
and sale confirmed on thirtieth day —~ 
Suit by A inter alia for redemption — 
Held, confirmation of sale was not nullity 
and A was not entitled to decree foy re- 
demption. 

During the pendency of suit by mort- 
gagee for recovery of the mortgage money 
the mortgaged property was sold by pub- 
lic authorities for recovery of abkari dues 
and A purchased the same subject to 
mortgage. In execution of the decree in 
the mortgagee’s suit the property was 
sold and the sale was confirmed on thir- 
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tieth day. A then filed the present suit 
inter alia seeking to redeem the mort- 
gage. The contention on behalf of plain- 
tiff A was that though the sale on con- 
firmation relates back to the date of the 
sale, it does not become absolute until 
confirmation and since in this case the 
confirmation made is a nullity, it is as 
if the sale has never been confirmed in 
which case it must follow that the judg- 
ment-debtor in the prior suit was not 
divested of his title and consequently the 
revenue sale in favour of the plaintiff 
must be treated as having vested title 
in the plaintiff and therefore the plaintiff 
is entitled to redeem the mortgage. 


Held, the confirmation on the thirtieth 
day of the sale was, no doubt, violative 
of Order 21, Rule 99 C.P.C. However, 
in passing an order of confirmation of 
the sale, the executing court was not do- 
ing an act without jurisdiction. It had 
inherent jurisdiction to confirm the sale. 
When the court having jurisdiction pas- 
ses q wrong order that cannot be treated 
as a nullity, it may be contrary to law 
and being so, it has to be rectified in the 
manner known to law. The plaintiff was 
the purchaser of the rights of the mort- 
gagor pending the suit to enforce the 
mortgage. Subject to the result of the 
suit and the execution proceedings, he 
could claim to be in the shoes of the 
mortgagor. He could have got himself 
impleaded in the suit or in the execution 
proceedings, Even without getting himself 
impleaded, he could have moved the ex- 
ecuting court to set aside the sale under 
Rule 89 or Rule 90 of Order 21 C. P.C. 
He was a person who claimed to have 
derived the mortgagor’s rights and those 
rights were derived pending the mort- 
gage suit. He was certainly bound by 
the decree under Section 11 C.P.C. 
since he was a person who claimed 
under the defendant-judgment-debtor in 
the prior suit. He was also a person 
who was a “representative” of the party 
to the suit for the purpose of Section 47 
C. P.C. He was a person in whom in- 
terest could be said to have devolved 
within the meaning of Order 20, Rule 10 
C, P.C. He was a “person interested” as 
contemplated under Rr. 89 and 90 of 
Order 21 C. P. C. If that be so, he was 
bound by the decree of the court and the 
orders of the executing court and could 
get over the decree of the court or the 
orders of the court only in accordance 
with the procedure laid down in the 
C. P.C. He could have moved the ex- 
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ecuting court to set aside the confirma- 
tion of the sale and if he was not suc- 
cessful he could have challenged that 
order before the revisional authority. 
Order of confirmation could not be got 
over in a separate suit by him. The order 
of confirmation had become final and the 
title of the judgment-debtor in the ear- 
lier suit had vested in the decree-holder- 
purchaser and therefore the title had 
not vested in the plaintiff in the present 
suit. Therefore the plaintiff was not 
entitled to a decree for redemption. AIR 
1958 SC 394 and ATR 1938 Pat 593 Re- 
lied on; AIR 1952 Mad 871, ATR 1953 
Mys 87, (1967) 1 Mad LJ 260, AIR 1960 
Pat 378, AIR 1967 SC 608 and AIR 1936 
Pat 164 Distinguished. (Paras 16, 18, 20) 


Cases Referred: Chronological Paras 
AIR 1973 SC 569 6 
AIR 1972 Ker 68 5 
AIR 1970 SC 1717 6 
AIR 1967 SC 608: 1967 All LJ 524 14 
AIR 1967 SC 1440 5, 6 
(1967) 1 Mad LJ 260: 80 Mad LW 124 13 
AIR 1960 Pat 378 14 
AIR 1958 SC 394 19 
AIR 1953 Mys 87 12, 20 
AIR 1952 Mad 871 11 
AIR 1938 Pat 593 20 
AIR 1936 Pat 164 15 
-AIR 1926 Mad 1161 7 
AIR 1922 Pat 542 7 
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K. Sivasankara Panicker, P. G. P. 
Panicker, V. Bhaskarg Menon, K. S. 
Radhakrishnan and K. S. Balakrishnan, 
for Respondents. 


JUDGMENT :— The unsuccessful 
plaintiff in a suit for declaration that 
plaint items Nos. 1 to 3 belong to him 


as per a revenue sale and for a declara- 
tion that the decree, execution proceed- 
ings and the sale in O.S. No. 70 of 1963 
are vitiated by fraud and collusion and 
not binding on his rights over the pro- 
perties and for recovery of possession of 
mesne profits and in the alternative for 
redemption of Ext. Dg mortgage and 
possession of those items, and who was 
also unsuccessful in the first appellate 
court, is the appellant herein. 

2. Four items of properties shown in 
the plaint schedule belonged originally 
to the second defendant. He possessorily 
mortgaged the same on 21-3-1952 under 
Ext. Dg to one Karthiyani Amma for 
Rs. 2,500/-. The first defendant obtained 
assignment of the ‘mortgage right on 
20-2-1954 under Ext. P-1. For arrears 
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of abkari dues from the second defen- 
dant there was attachment on 18-12-1953 
and sale by the Government on 7-3-1963 
in which the properties were purchased 
by the plaintiff subject to Ext. D8 mort- 
gage. The sale was confirmed on 19-7- 
1963, as is seen in Ext. P-2 and Ext: P-10 
is the sale certificate issued to the plain- 
tiff, Meanwhile, on 15-2-1963 the first 
defendant filed O. S. No. 70 of 1963 
against the second defendant for re- 
covery of the mortgage money due under 
Ext. Dg and value of improvements on 
the charge of equity of redemption. The 
claim was based on personal covenant as 


well as allegation that item No. 4 had 
not been put in the possession of the 
mortgagee. An ex parte mortgage de- 
cree was passed on 1-4-1963. The first 


defendant filed execution petition for 
sale on 28-5-1963. Rule 66 notice was 
ordered returnable by 14-6-1963. Notice 
was served, but the second defendant did 
not file any objection. On 14-6-1963 the 
court settled the sale proclamation and 
ordered proclamation and sale of the 
properties. Court auction and sale took 
place on 31-7-1963 and the first defen- 
dant became the successi‘ul bidder. The 
sale was confirmed on 30-8-1963 and Ext. 
D-5 is the sale certificate issued to the 
first defendant. Delivery was taken on 
13-2-1964. On 3-10-1963 the plaintiff 
filed the present suit. 


3. In the plaint, he challenged Ext. Pl 
assignment, the decree, execution pro- 
ceedings aS well as the sale. According 
to him, it was the second defendant who 
paid up the mortgage money due to 
Karthiayani Amma, but instead of taking 
a release, took an assignment Ext. PI 
in the name of the first defendant. The 
mortgage money was really not due and 
the suit and the decree were brought 
about by collusion between defendants 1 
and 2 ag well as fraud. The decree suf- 
fers from other defects also. Execution 
proceedings also are vitiated by fraud 
and collusion. Execution was speeded 
influencing the court staff. The proper- 
ties were under-valued. Encumbrances 
were not shown in the proclamation. 
Description and details given in the pro- 
clamation were wrong. Meanwhile, the 
first defendant assigned his rights to the 
3rd defendant under Ext. Dl. Defendants 
1 and 3 contested the suit. They denied 
all the allegations made against Ext. Pl, 
the suit, the decree, execution proceed- 
ings and the court sale. They contended 
that all these proceedings are valid. Ac- 
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cording to them, the sale in favour of the 
plaintiff is vitiated by lis pendens by 
virtue of pendency of O.S. No. 70 of 
1963. Two courts. below overruled ‘all 
the contentions urged by the plaintiff 
further accepted the contentions of de- 
fendants 1 and 3to the effect that the 
sale in favour of the plaintiff under Ext. 
P. 10 certificate is hit by the doctrine of 
lis pendens on’ account of the pendency: 
of O.S. No. 70 of 1963. Two courts be- 
low further held meeting the contention 
raised in the course of arguments that 
the confirmation made on the 30th day 
of the court auction sale cannot be chal- 
lenged in thig suit. 


4. Even though several contentions 
have been urged in the Memorandum of 
second appeal, the learned counsel for 
the appellant made only three submis- 
sions before me in the course of his 
arguments, viz., (i) that the doctrine of 
lis pendens applies only to voluntary 
sales, but not to involumtary sales or re- 
venue sales, (ii) that the execution court 
held the sale without fixing a date for 
the sale and on the date fixed for return 
of sale proclamation and therefore the 
sale is illegal] and (iii) that confirmation 
On the thirtieth day of the court auction 
gale is a nullity and therefore, the plain- 
tiff is entitled to redeem. the mortgage 
which though has merged in a decree, is 
still outstanding, since there is no con- 
firmation of the sale. 


5. Section 52 of the Transfer of Pro- 
perty Act, 1882 states, inter alia, that 
during the pendency of any non-collu- 
sory suit in which any right to immove- 
able property is directly and specifically 
in question, the property cannot be 
transferred or otherwise dealt with by 
any. party to the suit or proceedings so 
as to affect the rights of any other party 
thereto under any decree or order which 
may be made therein, except under the 
authority of the court and on such terms 
as il may impose.. Strictly speaking, it is 
true that Section 52 applies only to trans- 
fers pendente lite by parties-and not to 
involuntary sales; but courts in India 
have always applied. the principle of lis 
pendens to involuntary sales also., . This 
court has held so in the decision repofrt-: 
ed in Govinda Marar v. Sivarama Kurup 
(AIR 1972 Ker 68). .In Samarendra Nath 
Sinha v. Krishna Kumar Nag (AIR 1967 
SC 1440), the Supreme Court has ob- 
served as follows (at p. 1445): 0 - so 
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“It is true that S. 52 of the T. P. Act 
gtrictly speaking: does. not apply to in- 
voluntary ajienations, such as court 
sales, but it is wel] established that 
principle of lis pendens. applies to such 
alienationg also.” 

6. The learned counsel] for the appel- 
lant, however, relied on the decision 
reported in Jayaram Mudaliar v. Ayya- 
swami (AIR 1973 SC 569) to argue that 
the Supreme Court has later on doubted 
the correctness of its earlier view. The 
learned counsel refers to para 50 of the 
latter decision. In this para the Supreme 
Court observed as follows: 

aier Hence it could be argued that 

where it is not a party to the litigation 
but an outside agency, such as the tax 
Collecting authorities of the Government, 
which proceeds against the subject mat- 
ter of litigation, without anything done 
by a litigating party, the resulting 
transaction wil] not be hit by 5. 52....All 
these are matters which the Court could 
have properly considered.” 
In the separate judgment delivered by 
S. M. Sikri, C. J., following Samarendra 
Nath Sinha v. Krishna Kumar Nag (AIR 
1967 SC 1440) and Kedarnath Lal v. 
Sheonarain (AIR 1970 SC 1717) it has 
been observed that the principle of lis 
pendens applies to involuntary aliena- 
tions. But, in the judgment delivered by 
Beg, J. and A. N. Ray J. there iş no con- 
clusion urged and the matter was left 
open. in the manner extracted above. It 
cannot be said that the view in the 
earlier decision has been changed in the 
later decision. The view that the princi- 
ple of lis pendens -applies to involuntary 
sales stil] holds good. I am, therefore 
unable to agree that the principle of lis 
pendens wil] not apply to involuntary 
sales, 

7. The learned cownsej for the appel- 
lant further contended that at any rate, 
the principle of lis pendens wil] not ap- 
ply to involuntary sales held by the 
Government or officers representing the 
government. It is true that under the 
provisions of the Revenue Recovery Act 
and paralle] provisions of similar sta- 
tutes in other States, there is a first 
charge on land for realisation of the land 
revenue. Where revenue sale is conduct- 
ed for arrears of land revenue under the 


. provisions of this statute (if there is a 


first charge), the sale wil] be free from 
all encumbranceg and in such a case the 


_ fact that..the revenue sale has taken 
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place during the pendency of a mortgage 
suit wil] not make the revenue sale sub- 
ject to the result of the suit. That is be- 
cause the revenue sale is free from all 
encumbrances. All involuntary sales 
held -by the Government or by officers 
under the authority of the Government 
are not sales free from encumbrances. 
The Government or public authorities 
may be empowered to sell properties for 
recovery of dues other than land reve- 
nue, such as abkari dues or rent dues 
under certain statutes, etc. For those 
dues first charge on the property is not 
available. Involuntary sales held by pub- 
lie authorities for recovery of such dues 
are not sales free from encumbrances; 
but they are sales subject to encum- 
brance. Ifthereisaprior charge or mort- 
gage and if there is a prior suit pending 
on the basis of the charge or mortgage, 
the sale held by the publie authorities 
will be subject to such charge or litiga- 
tion. In other words, principle of lis 
pendens applies to such involuntary 
public sales. I am supported in this view 
by the decisions reported in Mathura 
Prasad Sahu v. Desai Sahu (AIR 1922 
Pat 542) and Korlapati Thammayya v. 
Medida Ramanna (AIR 1926 Mad 1161). 


8. It-is contended by the learned 
counse] for the appellant that court auc- 
tion sale can be held only on a date so 
posted and proclaimed and in this case 
the sale was held on 31-7-1963 and the 
sale had not been posted to that ‘date. 
Ext. P-19 is the execution ‘B’ Diary. It 
shows that R. 66 notice was served on 
the judgment-debtor and on 14-6-1963 
since he did not prefer any objection, 
the conditions of sale were setiled and 
the case was adjourned to 31-7-1963 
with the endorsement (Matter in verna- 
cular omitted here—Ed.) Accordingly 
it is contended that 31-7-1963 was the 
date on which the return of the sale pro- 
clamation was expected and it was not 
the date on which the sale was expected 
to be held. There can be no doubt that 
the entry in the ‘B’ Diary is not happily 
worded. The procedure contemplated by 
law is that the executing court should 
settle the terms and conditions of the 
sale and then issue a sale proclamation, 
ensure its publication and thereupon 
hold the sale. O. XXI, R. 66 (2) C. P. C. 
requires that proclamation must contain 
the time and place of sale. R. 68 states 
that the sale must be keld 30 days after 
the affixture of the sale proclamation in 
the court house. There is no case that 
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the sale proclamation was not affixed in 
the court premises or that the sale was 
held within 30 days of the affixture. In 
fact the plaint does not even allege that 
the sale was held without fixing the date 
for sale. Ext. P-17 copy of the sale pro- 
clamation shows that the date of the sale 
was fixed as 31-7-1963 and that was also 
proclaimed. It is, therefore, clear that 
the executing court had ordered pro- 
clamation and sale for 31-7-1963. ] de 
not find any substance in this contention. 


9. In the plaint it is alleged that the 
sale was held on 30-7-1963 and it was 
confirmed on 31-8-1963, i e. more than 
30 days after the sale. But when the 
plaintiff obtained copies of the execution 
records, he found that the sale was held 
on 31-7-1963 and confirmed on 30-8-1963, 
that is, on the 30th day of the sale. Yet 
he did not amend the plaint alleging any 
defect in the act of con‘irmation of the 
sale. But an argument appears to have 
been addressed in both the courts below 
contending that the confirmation is ‘a 
nullity. If the confirmation is a nullity 
it is as if there was no confirmation. The 
argument is that though the sale on con- 
firmation relates back to the date of the 
sale, it does not become absolute until 
confirmation and since in this case the 
confirmation made is a nullity, it is as if 
the sale has never been confirmed in 
which case it must follow that the judg- 
ment-debtor in the pricr suit was not 
divested of his title and consequently 
the revenue sale in favour of the plain- 
tiff must be treated as having vested title 
in the plaintiff and therefore the plain- 
tiff is entitled to redeem Ext. D-8 mort- 
gage. This is the alternative relief claim- 
ed in the suit. 


10. Order XXI, Rule 89 C.P.C. en- 
ables any person having interest in the 
property to apply to have the sale set 
aside on his depositing in the court the 
money mentioned therein. O. XXI, 
R. 90 C. P. C. enables the decree- 
holder or the purchaser or any person 
entitled to a share in the rateable distri- 
bution of assets or whos2 interests are 
affected by the sale to apply to the court 
to set aside the sale on the ground of 
material irregularity oy fraud in publish- 
ing or conducting it. O. XXI, R. 91 C.P.C. 
enables the purchaser tc apply to the 
court to set aside the sale on the ground 
that the judgment-debtor had no saleable 
interest in the property sold. Cl. (1) of 
R. 91, of O. XXI states that where ne 
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application is made under R. 89, 90 or 
91 or where such an application is made 
and disallowed the court shal] make an 
order confirming the sale and thereupon 
the sale shall become absolute. R. 94 re- 
quires the court to grant a sale certificate 
to the purchaser on the sale becoming 
absolute. The application contemplated 
under Rr. 89, 90 or 91 is required to be 
filed within 30 days from the date of the 
sale under Art. 127 of the Limitation Act 
1963 (Same as Art. 166 of the Limitation 
Act 1908). It is on a combined reading of 
these provisions of law that it is contend- 
ed that the confirmation cannot be made 
within 30 days of the sale or even on the 
30th day and that the confirmation made 
on the 30th day of the sale is a nullity. 
The learned counse}] also placed reliance 
on certain decisions which wil] be con- 
sidered presently. 


11. The decision in Arunachala Chet- 
tiar v. Vadla Koundan (AIR 1952 Mad 
871) had to deal with a case where the 
judgment-debtor was alive on the date 
of the sale but was dead by the time of 
the confirmation of the sale and the 
confirmation was made without implead- 
ing his lega] representatives. The Mad- 
ras High Court held that the purchaser 
before confirmation has only an inchoate 
interest which becomes vested interest 
only after confirmation of the sale, 
though confirmation is only automatic 
and a matter of course if there is no ob- 
jection to the sale. The judgment-debtor 
and the legal representatives have a 
right to apply under Rr. 89 and 90 of 
O. XXI, C.P.C. within 30 days of the 
sale. The non-impleadment of the legal 
representatives of the deceased judg- 
ment-debtor has deprived them of that 
opportunity. The order of confirmation 
after the death of the judgment-debtor 
and without impleading his legal repre- 
sentatives was a nullity. Consequently an 
independent suit filed by the auction 
purchaser for the confirmation of posses- 
sion on the basis of the auction sale was 
found to be unsustainable. This decision 
will not help the appellant’s contention. 
It only lays down that under certain cir- 
cumstances confirmation will be a nul- 
lity, viz., where the judgmeni-debtor is 
dead and his legal representatives are 
not impleaded before confirmation of the 
sale. 

12. The decision in Siddaveerappa vV. 
Jalaj Khan (AIR 1953 Mys 87) had to 
deal with the case of confirmation on the 
same day as the acceptance of the bid by 
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the court. The High Court in revision set 
aside the order of confirmation and re- 
manded the case directing the executing 
court to post the execution petition again 
for confirmation. This decision does not 
lay down that the act of confirmation 
without the period of 30 days is a nullity. 
It was only found to be contrary to law 
and that was corrected in the revision 
proceedings. 


13. The decision reported in Ramathal 
y. Nagarathinammal (1967-1 Mad LJ 260) 
dealt with a case where after the execut- 
ing court, dismissing the application 
under O. XXI, R. 90 C.P.C., confirmed 
the sale. The order dismissing the ap- 
plication to set aside the sale was quash- 
ed by the High Court and the application 
was remanded for fresh disposal. There- 
after the decree amount and other 
charges contemplated under O. XXI, 
R. 89 C.P.C. were deposited. The ques- 
tion arose whether the deposit was to be 
accepted in view of the prior order of 
confirmation of the sale. Mysore High 
Court held that even though there was 
an order of confirmation consequent on 
the dismissa] of R. 90 application, since 
the R. 90 application was restored to file 
by the High Court, the restoration auto- 
matically operated to vacate or render 
ineffective the earlier confirmation order. 
This decision also will not help the ap- 
pellant’s contention inasmuch ag it does 
not lay down the theory of nullity. Even 
otherwise the act of confirmation in a 
case where an application to set aside 
the sale has been filed is contingent and 
dependent on dismissaj] of the applica- 
tion and once the dismissa] is reversed, 
the confirmation also stands automatical- 
ly vacated. It is also to be noted that the 
High Court held so in revision proceed- 
ings against the order dismissing the ap- 
plication to set aside the sale and not in 
an independent suit. 


14. The decision in Ramachandra 
Bhagat v. Mrs. Eva Mitra (AIR 1960 
Pat 378) only lays down the general 
proposition, which is not disputed, that 
the sale is incomplete til] confirmation, 
though on confirmation it relates back to 
the date of the sale. This proposition 
has been accepted by the Supreme Court 
in Janak Raj v. Gurdia] Singh (AIR 1967 
SC 608). In that case it was held that 
even if the decree under execution is 
set aside before confirmation, the con- 
firmation has to follow as a matter of 
course, 
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15. In the. decision reported in In- 
derdeo Tiwari v. Ram Ran Bijay Pra- 
sad Singh (AIR 1936-Pat 164), on the 13th 
day of the sale, the decree-holder, the 
judgment-debtoy and the auction pwr- 
chaser filed a compromise application and 
prayed that it may be recorded and the 
sale confirmed. The application was re- 
jected on several grounds, one of the 
grounds being that the sale could not be 
confirmed til] the expiry of 30 days. The 
order was challenged in revision before 
the High Court. The High Court held 
against the other grounds which weighed 
with the executing court and set aside, 
the order. High Court itself confirmed 
the sale. 


16. None of the authorities relied on 
by the learned counse] for the appel- 
lant support the contention that the con- 
firmation within 30 days is a nullity and 
has to be ignored. The confirmation on 
the 30th day of the sale is, no doubt, 
violative of Order XXI Rule 92 C.P.C. 
‘However, in passing an order of con- 
firmation of: the sale, the executing court 
is not doing an act without 
jurisdiction. It has inherent jurisdiction 
to confirm the sale. When the court 
having jurisdiction passes a wrong order 
that cannot be treated as a nullity, it may 
be contrary to law and being so, it has 
_to be rectified in the manner known to 
law. It is no doubt true that the ex- 
ecuting court should have waited for 30 
days to pass in the matter ‘of confirma- 
tion of the sale. It is significant to 
note that til] the expiry of 30 days or 
even thereafter none of the parties, nor 
any person interested in the property 
filed any application to set aside the 
sale. Probably the executing court was 
not aware that 30 days had not been 
passed when it passed the order of con- 
firmation. But, that by itself cannot 
‘render the order of confirmation a nul- 
lity. If the judgment-debtor or his re- 
presentatives had moved the executing 
court at the proper time the court could 
certainly have corrected its error. 


17. It is significant to note that in the 
plaint the plaintiff did not challenge the 
order of confirmation. He did not also 
seek any relief with reference to the 
confirmation order. Unless the order of 
confirmation is a nullity, the court can- 
not ignore it. Even assuming thai the 
plaint contains a challenge against the 
order of .confirmation can the plaintiff be 
allowed to challenge it in an indepen- 
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dent suit, Confirmation has to be made 
under Order XXI, Rule 92 (1) C. P.C, 
Clause (3)-of Rule 92 states that no 
Suit to set aside the order made under 
this rule shall be brought by any per- 
Son against whom such an order is made, 
Can it be said that the plaintif is a 
party -to the proceedings or a repre- 
sentative of any party to the proceeding? 


18. The plaintiff is the purchaser of 
the rights of the mortgagor pending the 
| Subject to 
the result of the suit and the execution 
proceedings, he can claim to be in the 
shoes of the mortgagor. He could have 
gat himself impleaded in the suit or 
in the execution proceedings. Even 
without getting himself impleaded, he 
could have moved the executing court to 
set aside the sale under R. 89, or R. 90 
of Order XXI C.P.C. He is a person 
who claims to have derived the mortga- 
gor’s rights and those rights were deriv- 
ed pending the mortgage suit. He is cer- 
tainly bound by the decree under S. 11 
C.P.C. since he is qa person who claims 
under the defendant-judgment-debtor in 
the prior suit. He is also a person who 
is a “representative” of the party tothe 
suit for the purpose of Sec. 47 C.P.C. 
He is a person in whom interest could, 
be said to have devolved within the 
meaning of Order XX, Rule 10 C. P. C. 
He is a “person interested” as contem- 
plated under Rules 89 and 99 of 
Order XXI C.P.C. If that be so, he is 








bound by the decree of the court and 
the orders of the executing court and 
could get over the decree of the court 


Or the orders of the court only in ac- 
cordance with the procedure laid down! 
in the C. P. C. He could have moved the: 
executing court to set aside the confir-! 
mation of the sale and if he was not! 
successful, he could have challenged that 
order before the revisiona] authority. 
Order of confirmation cannot be got over 
in a separate suit by him. 


19. . The question whether a court au- 
etion purchaser pendente lite is bound 
by the proceedings and is entitled tobe 
impleaded in the proceedings came up 
for consideration at the hands of the 
Supreme Court in the decision reported 
in Smt. Saila Bala Dassiv. Smt. Nirmala 
Sundari Dassi (AIR 1958 SC 394). The 
Supreme Court directed the purchaser to 
be impleaded in an appeal filed against 
the order in execution. The Supreme 
Court has observed as follows: (atp. 398) 
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“As a purchaser pendente lite, she will 
be bound by the proceedings taken by 
the first respondent in execution of her 
decree and justice requires that she 
should be given an opportunity to pro- 
tect her rights.” 


20. It must, therefore, follow that since 
the order of confirmation is not a nullity, 
it should have been got over in accord- 
ance with the provisions of the Civil 
P.C. For example, in the decision re- 
ported in Siddaveerappa v. Jala] Khan 
(AIR 1953 Mys 87) the order was _ set 
aside in revision. In the decision reported 
in Ramkishan Lal v. Muhammed Manzu- 
rul Haque (AIR 1938 Pat 593) it was ob- 
served that questions like these could 
be decided by the executing court if 
they are brought to the notice of that 


court. The same cannot be challenged 
in an independent suit. In the pre- 
sent case there was the order of con- 
firmation, though it was not in con- 


formity with Rule 92 of Order XXI 
C. P.C. But the order of confirmation 
stands since it has not been vacated or 
rendered ineffective by a competent 
court in appropriate proceedings. At no 
point of time did any one move the 
executing court to set aside the sale 
or to set aside the order of confirmation. 
At one stage in the course of his argu- 
ments, the learned counse] for the ap- 
pellant submitted that the present plaint 
may be treated as an application. It 
has to be noticed that the plaint does 
not contain any averment challenging 
the legality of the order of confirmation. 
Even treating the plaint as an applica- 
tion, it cannot be treated as an applica- 
tion challenging the confirmation of the 
sale on account of the defect now can- 
vassed. I hold that the order of con- 
firmation has become fina] and the title 
of the judgment-debtor in the earlier 
suit hag vested in the decree-holder-pur-~ 
chaser and therefore the title has not 
vested in the plaintiff in the present suit. 
Therefore the plaintiff-appellant is not 
entitled to a decree for redemption 
either. 


In the result, the decree and judg- 
ment of the first appellate court are con- 
firmed and the second appeal is dismiss- 
ed with costs. 


Appeal dismissed, 
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P. SUBRAMONIAN POTI, Ag. C. J. 
AND V. KHALID, J. 
Rammohan, Petitioner v. Jayakrishna 
and another, Respondents. 
Un-numbered Cri. R. P. Nil of 1981, 
from C. C. No. 736 of 1980 of the Judi- 


cial Magistrate 2nd Class, Alathur, 
D/- 29-9-1981. 
Kerala Advocates Welfare Funds 


Act (21 of 1981), Sec. 23 — Interpretation 
— Joint Vakalath filed by 5 counsel, all 
being members of Fund — Each one of 
them must affix a stamp. 

Section 23 which obliges every mem- 
ber of the fund to affix one stamp on 
every vakalath filed by him must be 
read to mean that there is an obligation 
on every member of the fund to affix 
one stamp if he files vakalath. In a 
case where a joint vakalath is filed by 
five advocates, it may be said, as re- 
gards each of them, that he has filed a 
vakalath, and, consequently, each one 
of the Advocates, if he is a member 
of the fund, is obliged to affix one stamp. 
It ig not sufficient to affix one stamp 
for one vakalath. The argument that itis 
sufficient is inspired by the words “every 
vakalath filed by him”. The emphasis 
must be on ‘every member of the fund 
Shall affix.’ (Paras 4, 5) 

P. V. Ayyappan, N. P. Samuel, A. R. 
Prakashan, T. K. Chinnan and P. V. 
Chandramohan, for Petitioner: Advocate 
General, for Respondents. 

SUBRAMONIAN POTI, Ag. C. J.:— 
The crimina] revision petition has not 
been numbered by the office of the 
High Court since the office felt a doubt 
whether the vakalath of the advocates 
accompanying the revision memorandum 
could be received in court forpr want of 
sufficient stamps required to be affixed 
under the provisions of the Kerala 
Advocates’ Welfare Fund Act A ques- 
tion of some importance on the point of 
revenue that may go to enrich the Advo- 
cates’ Welfare Fund arises here. The 
State of Kerala can claim the credit of 
introducing for the first time in India an 
enactment to extend a substantial mea- 
sure of socia] welfare to the members of 
the legal profession. The Act came into 
force on 5th Apr., 1981. The Government 
is obliged; under the provisions of the 
Act, to constitute a fund called the 
‘Advocates’ Welfare Fumd” to which 
amounts received from the Bar Council 
equal to 20 per cent of the enrolment 
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fees realised by if is credited. Other 
contributions by the Bar Counci] of the 
State or voluntary donation or contribu- 
tion made by the Bar Council of India, 
any Bar Association, any other associa- 
tion or institution, any advocate or any 
other person, besides any grant made by 
the State Government, would go to en- 
rich the Welfare Fund. There are seve- 
ra] other items which augment the re- 
venues of the fund. One which calls for 
mention here is that contemplated under 
S. 3 (2) (k), namely, “all sums collect- 
ed under S. 15 by way of application 
fees and annua] subscriptions and inter- 
est thereon.” Section 15 enables every 
Advocate practising in any court in the 
State, if he is a member of a Bar Associa- 
tion recognised by the Bar Council, to 
apply to the Trustee Committee for ad- 
mission as a member of the Fund, in such 
form aS may be prescribed and on ap- 
plication he has to pay Rs. 200/- in the 
course of one year in four equal instal- 
ments and besides this he has to pay an 
annual subscription that being Rs. 50/- 
if be an advocate whose standing is 5 
years or more but less than 15 years, 
and Rs. 100/- if he be an advocate with 
a standing of 15 years or more. An 
equally important item of revenue which 
goes to augment the fund is that provided 
in S. 3 (2) (i), namely “alj sums collect- 
ed by way of sale of stamps under 58. 22". 
The Bar Counci; is authorised to print 
and distribute Welfare Fund Stamps of 
the value of Rs. 2/-. Section 23 deals 
with the use of such stamps and that 
section reads: 

"23, Vakalath to bear stamps: (1) 
Every member of the Fund shal] affix 
one stamp on every vakalath filed by him 
and no yvakalath shall be filed before or 
received by any court, tribunal or other 
authority unless it is so stamped. 

(2) The value of the stamp shal] nei- 
ther be costs in the case nor be collected 
in any event from the client. 


(3) Any contravention of the provi- 

sions of sub-s. (2) by any member shall 
disentitle him to the benefits of the fund 
‘and the Trustee Committee shal] report 
such instances to the Bar Council for ap- 
propriate action:” 
Rules have been made under the provi- 
sions of the Welfare Fund. These rules 
provide inter alia for affixing stamps on 
vakalaths. Rule 13 may be read in this 
context: 

"13. Members to affix stamp on Vaka- 
laths: Every member of the fund shali 
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affix one stamp on every vakalath filed 
by him and no vakalath shal] be filed 
before, or received by, any court, tribu- 


nal or other authority unless it is so 
stamped : 
Provided that the court, tribunal or 


other authority may receive a vakalath 
not bearing the stamp filed by an Advo- 
cafe who is not a member of the Fund, 
if such vakalath is accompanied by a 
declaration by him that he is not a mem- 
ber of the fund.” 

Evidently, it is the declaration contem- 
plated under the proviso to R. 13 that 
enables a court to determine whether it 
should receive the vakalath without the 
requisite stamp under S. 22 of the Act. 
Any advocate who becomes a member of 
the fund is entitled to the rights con- 
templated by the Act, namely, the 
amount specified in the Schedule to the 
Act on cessation of practice. He may opt 
foy retirement benefit at any time after 
five years. It is open to the Bar Council 
to provide for such other benefits as 
could be prescribed. 


2. The question raised in this case 
concerns the construction of S. 23 (1) of 
the Act. That requires that every mem- 
ber of the fund shal] affix one stamp “on 
every vakalath filed by him” and fur- 
ther that no vakalath shalj be filed be- 
fore or received by any court, tribunal 
or other authority unless it is so stamp- 
ed. In this revision five counsel, evident- 
ly a senior along with his juniors, have 
filed the vakalath. They have affixed 
to the Vakalath Welfare Fund Stamp of 
the Bar Council of the value of. Rs. 2/-. 
There is no declaration under R. 13 of 
the Rules that any of the five advocates 
appearing in the case ig not gq member of 
the fund. In fact there is no case that 
anyone of the five is not a member. The 
office of the High Court did not number 
the criminal revision petition taking the 
view that in accordance with S. 23 of the 
Act each one of the Advocates was ob- 
liged to affix a stamp so much so that the 
vakalath had to bear five stamps in place 
of the one now seen affixed. Since the 
counse] appearing in the case did not 
agree with this view the matter has been 
placed before us. 

3. Article 16, Sch. Il of the Kerala 
Court Fees and Suits Valuation Act, 1959, 
deals with the value of the stamp re- 
quired for Mukhtarnama, Vakalatnama 
Or any paper signed by an advocate 
signifying or intimating that he is retain- 


ed for a party. It provides that when. 
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presented to the High Court the stamp 
fee is Rs. 5/-. Reference in the Article is 
to a Vakalathnama signed by an advocate 
presented to the High Court. Order III, 
R. 4, C.P.C. deals with appointment of 
pleader. Sub-rule (1) provides that no 
pleader shall act for any person in any 
court unless he has been appointed for 
the purpose by such person by a docu- 
ment in writing signed by such person or 
by his recognised agent or by some other 
person duly authorised by or under a 
power of attorney to make such appoint- 
ment. Sub-rule (2), leaving out the Ex- 
planation which may not be relevant for 
Our purpose, reads: 

"9. Every such appointment shal] be 

filed in court and shal] for the purposes 
of sub-rule (1) be deemed to be in force 
unti] determined with the leave of the 
Court by a writing signed by the client 
or the pleader dies, or unti] all proceed- 
ings in the suit are ended so far as re- 
gards the client.” 
Therefore, the appointment becomes 
effected when the appointment is fled 
in court and ceases to be effective when 
a writing indicating the determination of 
such appointment is filed in court. Of 
course, it terminates when the client or 
pleader dies or the proceedings end so 
far as the client is concerned. Rule 27 of 
the Civil Rules of Practice deals with 
the form and attestation of vakalath. 
Form 12 is the form which deals with the 
appointment of a single pleadey authoris- 
ing him to appear in the proceedings. 
But R. 27 mentions that the name of the 
pleader or pleaders if more than one 
pleader is appointed shal] be inserted in 
the vakalath before it is executed. 
Rule 17 of the High Court Rules provides 
that no Advocate shal] be entitled to act 
in any proceeding, unless he files a 
vakalath, 


4. A brief survey of these provisions 
indicates that the authority for any advo- 
cafe to appear on behalf of hig client is 
the vakalath which should be filed in 
the case. If there are more than one 
Advocate appearing for a client each 
one of them must have the authority by 
Way of appointment by the client and 
such authority must be filedin court. The 
Civi} Rules of Practice as it stands en- 
visages more than one counse] being ap- 
pointed under the same authorisation. 
That is only a convenient mode of ap- 
pointment. The requirement is evidently 
that every advocate who wants to appear 
for a party must file a vakalath, There- 
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fore when five counse|] appear in a case 
intending to act as pleaders for the client 
and authorised to do so and they file a 
joint vakalath it is really a caSe of each 
one of the Advocates filing the vakalath. 
It is not as if one advocate files the vaka- 
lath, and the other four do not. If any 
one of the five could act on behalf of the 
client that ig because of the authority 
conferred on each one by the client. It is 
only reasonable therefore to conclude 
that in a case where a vakalath is filed 
by a senior along with four of his juniors 
al} the five have been appointed as 
pleaders and aj] five having accepted 
such appointment it ig q case of al} the 
five filing vakalath, no doubt, a joint 
vakalath. As regards each one of them 
it may be said that he has filed a vaka- 
lath. Of course the presentation need not 
be by all the five. In fact the presenta- 
tion need not be by any of 
them at all. Rules enable a registered 
clerk to present the paper to the office. 
Therefore that is immaterial. 


5. Section 23 of the Act which obliges, 
every member of the Fund to affix one 
Slamp on every vakalath filed by him 
must be read to mean that there is an ob- 
ligation on every member of the fund to 
affix one stamp if he files vakalath. 
Naturally therefore in a case where a 
joint vakalath is filed by five counsel 
each one of the advocates, if he is a mem- 
ber of the fund, is obliged to affix one 
stamp. It is not sufficient to affix one 
stamp for one vakalath. Evidently the 
argument that it ig sufficient is inspired 
by the words “every vakalath filed by 


him”. The emphasis must be on ‘every 
member of the fund shal] affix’. 
6. The construction that we have 


placed on this Section is quite consistent 
with the object of the Section. One of the 
main sources of revenue for the Advo- 
cates’ Welfare Fund is the amount realis- 
ed by the sale of Welfare Fund Stamps. 
Perhaps in course of time the most effec- 
tive source of revenue may be that re- 
alised by the sale of stamps under S. 22 
of the Act. Even the limited measures 
envisaged for the Welfare of the Advo- 
cates under the Act have not been tried 
in other States. The framers of the 
Statute could not be expected to anti- 
cipate the precise extent of revenue that 
May be realised under S. 29 as also 
under S. 15, so much so, the concept of 
the Welfare measures at this stage must 
necessarily have certain limitations. Any 
Welfare Fund Scheme must envisage 
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and progressively provide’ for in the 


long rum substantial measures of wel- 
fare and socia] security. The working ‘of 


the Act for a reasonable interva] may- 


furnish a sound basis for planning fur- 
ther substantial benefits to the members 
of the fund, not only by way of a higher 
retirement returns but also other social 
security measures which could be pro- 


gressively adopted. Keeping in view that 


the objevtive of the very enactment is 
not to make a profit out-of the- scheme 
even to the State oy to accumulate any 
capital fund, the larger the revenue the 
greater the obligation to suit that 
revenue to schemes for higher benefits. 
The provisions of the statute must be 
read and appreciated in this back- 
ground. The provision requiring affixing 
of stamp should not be construed as one 
would construe a provision concerning 
a simple measure of taxation. A restricted 
meaning ought not to be given to the 
provisions as if we are reading a fiscal 
statute expropriatary in character. 


In the’ above view we hold that each 
one of the advocates appearing in the 
case has to affix one welfare fund stamp 
to the vakalath so much so four more 
welfare fund stamps have to be supplied 
in order to entertain the revision peti- 
tion. Time one week. 


KHALID, J.:— I agree. The construc- 
tion that is placed on the section is on 
the wordings used which alone is con- 
sistent with the objective of the enact- 
ment. To hold otherwise would be to 
defeat the well-meant intention of the 
Legislature. The enactment itself, a novel 
experiment, a socia] security measure, 
has been welcomed by all. I am fully 
aware that an interpretation of this sec- 
tion was invited to make the position 
clear so that advocates are not frequently 
vexed by the office when vakalaths are 
presented. My purpose. in appending this 
short note to the judgment is to relieve 
me of the fear-perhaps misplaced-that 
lingers in my mind of a latent danger to 
the junior section of the bar aS a result 
of this order. The Bench and the senior 
Advocates owe a duty to the juniors in 
the bar. They should be given ali en- 
couragements. They are, in fact, a frust 
in the hands of the seniors. A. junior is 


often elated when he files a joint ‘vaka- 


lath with the senior. He gets justifiable 
satisfaction when his name appears in in 

the law reports — with his senior: En- 
couragement to’ the juniors -by allowing 
them to handle cases will, to a lurgé ex- 
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tent, help Courts to cut down the pend- 
ency of cases. Most of the juniors are 
competent and wil] prove their mettle if 
opportunities are given. That will help 
to mould their career and the creation of 
an effective second line of offence and 
defence in the bar. I am sure that the 
welfare fund will get augmented with 
juniors’ stamps also. 

Order accordingly. 
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Karicherry Charadan Nair and another, 
Appellants v. Edayillam Kunhamby Nair 
and others, Respondents. 


S. A. No. 875 of 1976-F and C. M. P. 
No. 14673 of 1981, D/- 2-9-1981. 


(A) Evidence Act {1 of 1872), Ss. 35, 
65 (e); 76, 77 and 79 — Cultivation re- 
gister showing various lands in village 
cultivated by different persons — Proof 
of entries therein — Production of certi- 
fied copies is sufficient — Maker of en- 
tries need not be examined, 


The entries in cultivation registers and 
registers of Paddy Producers and Rent 
Receivers are admissible even without 
examining the public servant who made 
the entries, — (Para 14) 

These registers are prepared by the 
village assistant, who is a public servant 
and the registers are official registers. In 
order to render an entry in such a re- 
gister relevant under S. 35, the register 
need not be one enjoined by law to be 
maintained. These registers are main- 
tained not as enjoined by law. But they 
are officia] registers maintained by pub- 
lic servants in the discharge of their 
officia] duties. As such the entries therein 
are relevant under S. 35. They are pub- 
lic documents. 

(Paras 10, 11, 12) 

The combined effect of Ss. 35, 65 (e), 
76, 77 and 79 is to enable proof of public 
documents by production of certified 
copies. Besideg the production of certified 
copies of the entries in these registers, 
the law does not insist‘on the maker of 
these entries to be examined in court in 
proof of the entries. (Para 12) 

To say that the entries are admissible 
without examination of the maker does 
not mean that in alj cases and in all cir- 
cumstances, the entries have the same 
probative value. The probative value of 
such entries depends on a host of cir- 
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cumstances as also other evidence which 
may be adduced in a given case, U 
course, if the maker of the entries is 
examined in court, the court wil] be in a 
better position to assess the probative 
value of the entries. Even -without such 
examination the court has to assess the 
probative value of the entries. AIR 1975 
Kant 111 and Decision of Kerala H. C. 
in S. A. No. 123 of 1968, Distinguished. 
(Para 15) 

(B) Kerala Land Reforms Act (1 of 
1964), S. 72-K (2) — Purchase certificate 
— Evidentiary value. 

A purchase certificate ig not - conclu- 
sive ac against g person to whom indi- 
vidual notice has not been issued before 
passing such order directing issuance of 
the purchase certificate. AIR 1979 Ker 
194 and 1980 Ker LN 642 and 1980 Ker 
LT 760, Rel. on. _ (Para 17) 
Cases Referred: Chronologica] Paras 
1980 Ker LN 642: 1981 Ker LT 639 17 
1980 Ker LT 760 i 17 
AIR 1979 Ker 194:1979 Ker LT 412 17 
AIR 1975 Kant 111 8 
(1968) S. A. No. 123 of 1968 (Ker) 8 
(1912) 22 Mad LJ 393:14 Ind Cas Patt 

K. P. V. B. Ejman and B. Ramayya 
Alva, for Appellants; B. Sreedhara Bhat, 
V. R. Venkatakrishnan and K. N. Sudha- 
karan Pillai, for Respondents. 


JUDGMENT :— The plaintiffs filed a 
suit in the Munsiff’s Court, Kasaragod 
for a permanent prohibitory injunction 
restraining the defendant from tres- 
passing into the suit properties. The de- 
fendant denied the plaintiff’s possession 
on the date of the suit. The trial court 
dismissed the suit with costs holding 
that the plaintiffs are not in possession 
of the suit properties. This decree has 
been confirmed by the Subordinate Judge, 
Kasaragod in first appeal. Hence this 
second appeal. : 

2. The suit properties are described as 
16 cents of garden landinR. S. No. 684/ 
2C, 60 cents of paddy field in R. S. 
No. 685/1A3 together with kumki rights 
appurtenant thereto. According to the 
plaintiffs these properties belonged. to 
two sisters by name Kammadathu Amma 
and Kunhammar Amma, from whom the 
plaintiff, obtained a lease under Ext. X-1 
Chalgenichit (lease for one. year) and 
while they were in possession of the pro- 
perties, they purchased one half right of 
Kammadathu Amma’s share in the pro- 
perty from her legal representatives 
under Ext. A-1 sale deed in.-1969. The 


K..C. Nair v. E. K. Nair 


Ker. 233 


defendant was formerly residing in a 
smal] hut in the Kumki land. He has no 
right or possession over the suit proper- 
ties; but.he is trying to trespass into the 
suit properties because of the disappoint- 
ment caused by the refusal of the owners 
to sel] the property to him. It appears 
that after the suit through a Land Tri- 
buna] as per Ext. A-10 order, the plain- 
tiffs has obtained the other half right of 
Kunhammar Amma. The purchase certi- 
ficate which was issued to the plaintiffs 
On 31-1-1976 is now produced along with 
C. M. P. No. 14673 of 1981 before this 
court. The defendant denied that he was 
pul in occupation of the house in the 
kumki land. He sets up an ora] lease of 
the properties in 1953 and claimed pos- 


session thereunder. He challenges 
Ext. X-} lease deed aş concocted 
document, 


3. The plaintiff; adduced ora] and 
documentary evidence. The documentary 
evidence consisted of Ext. A-1 sale deed, 
Exis. A-2 to A-7 land tax receipts issued 
in the name of P. W. 3 Narayanan Nair 
for the years 1961 to 1967, Ext. A-8, A-9 
rent receipts for 1139 to 1141 M. E. 
issued by P. W. 3 and Ext. 4-10 order of 
the Land Tribunal in favour of the plain- 
tiffs in regard to the other half of the 
Jenmam right over the suit properties. 
The plaintiffs also relied on Ext. X-1 
chalgenichit (lease deed) executed by the 
Plaintiffs in favour of the jenmies 
on 12-4-1959. This document wag pro- 
duced in court by P. W. 3 as per sum- 
mons taken out by the plaintiffs. The 
first plaintiff was examined as P. W, 1. 
P. W. 2 is the scribe of Ext. X-] and 
P. W. 3 is the son of Kammadathy Amma. 
The defendant relied on Ext. B-4 ration 
card which has been freezed for a short 
period, Exts. B-1 to B-3 ‘extracts from 
the Paddy Producers and Rent Receivers 
from 1965 to 1968, and Exts. B-5 to B-8 
copies of cultivation register for the 
period from 1965 to 1969. The defendant 
was examined as D. W. 1. He also ex- 
amined two other witnesses in support 
of his case. 

4. The two courts below rejected 
Ext. X-1 as concocted document and 
found that the lease and the possession 
set up by the plaintiffs have not been 
proved. For this purpose the two courts 


below also relied on Exts. Bi teo 


B3 and B65. to Bg which show that 
during the period from 1965 
fo 1969 the defendant has been cultivat- 
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5 The learned counsel for the ap- 
pellants contended that even 
though the burden of prov- 
ing possession on the date of the 
suit rests on the plaintiffs, since the de- 
fendant has set up a_ specific contention, 
viz, his possession based on an oral 
lease, it is for him to prove his case and 
the issue in the case must be decided on 
the preponderance of probabilities. It is 
true that the issue in the case, as any 
issue in a civi] case, must be decided on 
preponderance of probabilities on the 
evidence adduced and the circumstances 
emerging in the case. In a suit for in- 
junction based on possession, the defen- 
dant could rest content by denying the 
plaintiffs case. He may also set up pos- 
session for himself, either under a law- 
ful title or otherwise and where he sets 
up a specific case that case also has to 
be considered by the court in deciding 
where exactly the preponderance of 
probability lies. Nevertheless, in order to 
succeed in the suit it is for the plaintiff 
to establish his case; of course itis 
open to him to contend that preponder- 
ance of probabilities on the evidence 
and the circumstances lies in his favour. 
However, it does not mean that in every 
case where the defendant fails to estab- 
lish the specific case put up by him, the 
plaintiff is entitled to succeed. Plaintiff’s 
success depends on the totality of the 
evidence and the proponderance emer- 
ging therefrom. 


6. It is contended by the learned 
counse] for the appellants that the two 
courts below overlooked material and 


lega] evidence in the case in deciding 
On the question of the plaintiffs’ posses- 
sion. The suit properties originally be- 
longed to two sisters Kammadathy Amma 
and Kunhammar Amma and certain 
others. Rights of others came to vestin 
the two sisters in 1953. The plaintiffs 
claim possession on the basis of a lease 
said to have been granted by the two 
sisters under Ext. X-1 dated 12-4-1959. 
Ext. X-1 was produced on summons by 
Kammadathu Amma’s eldest son Nara- 
yanan Nair (P.W.3). The plaint does 
not even give the date ofthe chal- 
genichit on the groung that the plaintiffs 
are not aware of the date. This plea 
of ignorance has to be appreciated in 
the light of Exts. A-8 and A-9, two al- 
leged rent receipts wherein the date of 
the lease deed is mentioned. The plaint 
proceeds on the basis that the lease deed 
was executed by both the plaintifis in 
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favour of Kammadathu Amma. Ext X1 
lease deed purports to be executed only 
by the first plaintiff in favour of both 
the sisters. Plaintiffs purchased one half 
Jenman right of Kanimadathų Amma 
Over the suit properties under Ext. Al 
dated 2-1-1959 from her lega] heirs. 
Ext. Al only states that the plaintiffs 
are In possession on lease-hold right. It 
does not even mention the execution of 
a lease deed. At that time Ext. X-1 was 
Said to be available with the vendor 
P.W. 3 and Exts. A8 and AQ were said 
to be available with the vendees. Yet, 
the lease deed is not referred to in 
Ext. Al. There are no explanation of- 
fered for al] these contradictions. The 
appearance of Ext. X1 evokes consider- 
able suspicion. It is seen to be written 
in an old form. Ink has spread and it 
does not look like a twenty year old 
document. It looks as if an old form 
has been subsequently utilised for the 
purpose of creation of a document. 
Though, P. W.s. 1 to 3 have spoken about 
Ext. X1 their evidence does not improve 
the case. Exts. A8 and A9 also are 
highly suspicious. Ig they were really 
available with the plaintiffs on the date 
of the plaint, the date of the lease deed 
atleast would have been mentioned in 
the plaint. Ext. Ag is the receipt for the 
rent due for two years saiq to have 
been paid on the date of 
Ext. A8, while Ext. A9 is the 
receipt for rent paid for one year on 
that date. This has to be appreciated 
In the light of the assertion of P. W. 3, 
who is said to have issued the receipts 
that the rentin all years was being paid 
in two instalments. It is under these 
circumstances that the courts below 
rightly chose to characterise Ext. X1 and 


the connected documents as concocted 
for the purpose of the suit. That being 
so, the basis of possession set up by 


the plaintifis collapses. The only other 
materia} left is the ora] evidence of 
P. Ws. 1 to 3. All of them are private 
to the concoction of Ext. Xi and their 
evidence, without anything more, does 


not deserve acceptance. 


7. The defendants case ig spoken to 
by himself examined as D. W. 1 and two 
neighbours examined as D. Ws. 2 and 3. 
Of course D. Ws. 2 and 3 are not wit- 
nesses in regard to the oraj lease; but 
they spoke about possession of the de- 
fendant for a large number of years of 
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the suit property. Their evidence is 
supported by certain documents, viz., 
Exts. B1 to B3 and Exts. B5 to B8 and 
also Exts. B4 ration card which was 
freezeq for a certain period. Exts. B-1 to 
B3 and B5 to B8 show that during 1965 
to 1969 the defendant was cultivating the 
plaint item No. 2. Exts. B1 to B3 also 
show that because of this cultivation the 
ration card of the defendant has been 
freezed to some extent. If these docu- 
ments are accepted, they go to corrobo- 
rate the oral testimony of D. Ws. 1 to 3. 


8. Exis. B1 to B3 and B5 to B8 were 
marked by the tria] court subject to the 
objection by the plaintiffs. It is argued 
that these documents require proof and 
since no such proof has been adduced, 
they cannot be looked into. The learn- 
ed counse] for the appellants has placed 
reliance on the decision reported in 
Thunga Bai v. Vishalakshj Heggadthi 
(AIR 1975 Kant 111) and an unreported 
decision of this court in S.A. No. 123 0f 
1968. In the former case the Karnataka 
High Court had to consider the effect of 
the non-production of levy demand 
notices produced by the defendant and 
it was observed as follows (at p. 113): 
TE Levy Demand Register is not 
prepared under any statute or statutory 
rule. It is prepared under executive 
orders for the purpose of issuing food- 
grain levy demands from cultivators. 
The learned Civi] Judge relied upon the 
survey numbers noted on some levy de- 
mand notice produced by defendant 1 
and held that defendant had proved her 
possession subsequent to 1971. Unless 
the officia] responsible for preparing the 
levy demand notices is examined, no re- 
liance can be placed on the survey num- 
bers ete, noted in the said notices.” 
(emphasis supplied). 

It has to be noticed that it was not 
stated that the levy demand register is 
inadmissible for want of proof. What 
has been held is that the document can- 
not be relied on in the absence of the 
evidence of the officer who prepared the 
levy demand notices. In the unreported 
decision of this Court in S.A. No. 123 of 
1968 reliance was placed on certain ex- 
tracts of (Matter in Vernacular omitted. 


—-Ed.) which showed the plain- 
tiff to be cultivator of the 
properties in that case, This 


court observed as follows: 

a. Under what circumstances such 
an entry has been made, what was the 
basis for the same and who madeitare 
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not matters on which there is evidence 
in this case. I P. W. 4 is to be be- 
lieveg it was made by one Shambogue. 
Those who were associated with the pre- 
paration of the register have not been 
examined and the register by ltself can- 
not prove the truth of the state- 
ment therein.” 


It is evident that there was no material 
in that case to show under what cir- 
cumstances the register came to be main- 
taineq and who prepared it. The only 
evidence was that one Shambogue pre- 
pared it. It was not explained whether 
it was the name of a person or the de- 
signation of an Official. It was not 
argued before the court in that case 
that the register is a document covered 
by Section 35 of the Indian Evidence 
Act and that it is a publie document. 
This court had no occasion to consider 
the admissibility or value to be attach- 
ed to such a register in case it ig to be 
treated as a public document. 


9. Section 5 of the Indian Evidence 
Act states that evidence may be given 
in any proceeding of the existence of 
facts in issue or relevant facts. Section 35 
of the Act states that an entry in a 
public or other officia] book, register or 
record stating the fact in issue or rel- 
evant fact and made by a publie ser- 
vant in discharge of his official] duty or 
by any other person in the performance 
of the duty specially enjoined by the 
law of the country in which such book, 
register or record ig kept is itself a rel- 
evant fact. Section 64 of the Act states 
that documents may be proved by pri- 
mary evidence except in cases therein- 
after mentioned. Section 65 lays down 
the contingencies in which the secondary 
evidence relating to existence, condition 
Or contents of a document may be given. 
Section 65 (e) states that the secondary 
evidence may be given of a document 
when the origina] is a public document 
within the meaning of Section 74 of the 
Act and that a certified copy of the 
document is admissible. Section 74 ex- 
plains what are publie documents. 
Documents among other things, form- 
ing the acts or records of the acts of 
public officers, legislative, judicial] and 
executive, of any part of Indig are pub- 
lic documents. Section 76 states that 
every public officer having custody ofa 
public document which any person hasa 
right to inspect, may give that person 
on demand a copy of it on payment of 
the legal fee therefor, with a certificate 
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fo the effect that it -is a true 
Section 76 lays down in what 
the certificate ig to be prepared. These 
copies are called certified copies. S. 77 
states that such certified copies may be 
produced in proof of the public document 
orany part thereof for whichthey pur- 
port to be copies. Section 79 states that 
every document purporting tobea certi- 
fied copy which is by law declared to be 
admissible as evidence of a particular 
fact and which purports to be duly cer- 
tified by any officer of the State Govern- 
ment, etc. - 


10. P. W. 2 is an erstwhile village 
assistant. He has worked in the village 
in which the suit properties are situate 
and in other villages. He has deposed 
that since 1964 in every village cultiva- 
tion registers are maintained showing 
the various lands cultivated by differ- 
ent persons, that the village assistant in- 
spects the fields and thereupon prepares 
the cultivation register and such cultiva- 
tion registers were prepared for lands in 
the village in which the suit properties 
are situate. Exts. B-5 to B-8 copies of 
entries in the cultivation register, show 
the register as Cultivation Register No. 1. 
Exts. B-1 to B-3 extracts from Paddy Pro- 
ducers and Rent Receivers’ Register would 
show that they are entered in Register 
No. 3. There can be no doubt that these 
registers have been prepared by the 
village assistant, who is a public ser- 
vant and that the registers are official 
registers. They are obviously prepared 
for the purpose of imposing levy for 
procurement of rice and paddy and also 
to enable the authorities to freeze ration 
cards depending on the paddy or rice 
income of the cultivators. In other 
words, these records are necessary for 
Official and public.purposes. These are 
entries in a public or. official register 
made by public servants in the discharge 
of their officia} duties. As to who was 
in cultivation of the disputed property is 
a relevant fact. 


copy. 
manner 


11. In order to render an entry m 





ch a register relevant under Section 35 
of the Evidence Act, the register . need 
not be one enjoined by law to be main- 
tained. Section 35 contemplates two 
kinds of official or publie registers; (i) 
intai ic servants 
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ed by a person who cannot be regarded 
as a public .servant. Section 35 requires 
that it must have been maintained by 


that person. in the perfomance 
of the duty specially enjoined by 
statute or statutory rule. The qua- 
lification “being specially enjoined by 


law” is not applicable to registers main- 
tained by public servants in discharge of 
their official duties. Ip the case of re- 
gisters maintained by public servants in 
the discharge of their official] duties, no 
express statute or statulory rule is need- 
ed for creating the authority or the duty 
to ‘maintain the registers. It is stated 
in Wigmore on Evidence, Vol. I 
Page 1981 thus: 


"It is clear that no express statute or 
regulation is needed fop creating the 
authority or duty to make the state- 
ment. The existence of the duty, and 
not the source of its creation, is the 
sanctioning circumstance. Not all, nor 
the greater part, of an officer’s conceded 
duties are expressly laid upon him by 
written law. They may arise from the 
oral and casua] directions of a superior, 
or from functions necessarily inherent in 
the office. Where the nature of the 
office fairly requires oy renders appro- 
priate the making and recording of a 
specific statement, that statement is to 
be regarded as made under officia} duty.” 


12. These registers are maintained 
not as enjoined by law. But, they are 
officia] registers maintained by public 
servants in the discharge of their offi- 
cial duties. Ag such the entries therein 
are relevant under Section 35 of the 
Evidence Act. They are public docu- 
ments. The combined effect of Secs.. 35, 
65 (e), 76, 77 and 79 of the Indian 


Evidence Act is to enable proof of pub- 


lic documents by production of certified 
copies. Besides the production of certi- 
fied copies of the. entries in these regis- 
ters, the law does not insist on the maker 
of these entries to be examined in court 
in proof of the entries. 


13714. In Woodroffe & Amirali’s Law 
of Evidence, 1979 Ed., Vol. II, it is stated 
as follows: 


-- “If the entry states relevant fact, the 
entry becomes by the force of the section, 
relevant fact; that is to, say, it may be 
given in evidence as a relevant fact be- 
cause, being made by a Public Officer or 
other person in the performance of a 
specia] duty, it contains an entry of a 


1982 


fact which is relevant. Entry is evidence 
though the person who made it is alive 
and not called as a witness.” 

In Sarkar’s Law of Evidence, XII Ed., 
Vol. I, it is stated as follows at page 430: 


“Official Registers or books kept by 

persons in public offices and similar 
documents of public nature, are general- 
ly admissible in evidence, although their 
authenticity be not confirmed by the 
usual test of truth, namely, by swearing, 
and the cross-examining, of the persons 
who prepared them.” 
In the Head Nofe of the decision of a 
Division Bench of Madras High Court 
in G. Narayanaswami Naidu v. Chintala- 
pati Subbaraju (1912-22 Mad LJ 393) it 
is stated as follows: 


“The accuracy of a statement prepared 
by the Revenue Department that a parti- 
cular field was cultivated on the footing 
of which the plaintiff had to pay reve- 
nue which the defendant was bound to 
pay, need not be proved by the evidence 
of some one present at the time the in- 
spection of the field was made.” 


I am, therefore, of the opinion that 
entries in cultivation registers and re- 
gisters of Paddy Producers and Rent 
Receivers are admissible even without 
examining the public servant who made 
the entries. 


15. To say that the entries are ad- 
issible without examination of the 
maker does not mean that in all cases 
d in all circumstances, the entries 
have the same probative value. The 
probative value of such entries depends 
n a host of circumstances as also other 
evidence which may be adduced in a 
Given case. Of course, if the maker of 
the entries is examined in court, the 
court will be in a better position to assess 
the probative value of the entries. Even 
without such examination the court has 
to assess the probative value of the 
entries. In this case the testimony of 
P. W. 2 is that registers were prepared 
after local inspection by the village as- 
sistant. Hence they must certainly have 
some value. No motive is attributed to 
the concerned village assistant to make 
such entries in regard to the property 
covered by the disputed item. Since both 
the parties have less than the minimum 
extent of the paddy: fields, they are nof 
assessed to levy. But, these entries them- 
selves show that because of the cultiva- 
tion of plaint item No. 2 by the defen- 
dant, hig ration card has been frozen 
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foy some time. The ration card is also 
produced. Plaintiffs have admittedly 
other paddy fields of some extent. In 
order to decide as to what extent the 
ration card of plaintiffs is to be frozen, 
the authorities would certainly require 
to find out the extent of their cultivation. 
It is clear that in freezing their ration 
card, if any, their cultivation of the dis- 
puted paddy field has not been taken into 
consideration. Had it been so taken into 
consideration, their names would have 
been found in these registers and refer- 
ence would have been made to theiy ra- 
tion card. That has not been done. No 
other acceptable documentary evidence 
regarding their possession or cultivation 
has been produced. In the light of these 
circumstances, the entries in the cultiva- 
tion registers have considerable value. 
The two courts below cannot be said to 
have erred in holding that these entries 
corroborate the oral evidence adduced 
on behalf of the defendant in regard 
to his possession of plaint item No. 2. 


16. There is a controversy regarding 
the residence of the defendant. In the 
plaint it is stated that there is a 
thatched house in the kumki land attach- 
ed to the leasehold property which is in 
the occupation of the defendant as per- 
mitted by P. W. 3. The -defendant has 
denied this in his written statement and 
stated that he is residing in a thatched 
shed constructed by him in plaint item 
No. 1 and that he has built a new struc- 
ture in the kumki land which he has not 
yet occupied. It is significant to note 
that Ext. X-1 does not mention the exist- 
ence of any structure in the kumki land 
Or plaint item No. 1. Ext. X-1 mentions 
existence of a thatched house in the suit 
property. That could not have been the 
house claimed as standing in the kumki 
plot. ` At the stage of evidence P. W. 1 
stated that the house in the kumki plot 
has béen destroyed and that the defen- 
dant is now residing in his wife’s house. 
Plaintiffs could have easily established 
the case regarding the house in the 
kumki land ang the non-existence of the 
house in plaint item (1) by taking out a 
commission. They have not done so. On 
the evidence now on record it cannot be 
said that the two courts below were in 
error in hojding that the plaintiffs have 
not proved their possession of plaint 
item No. 1 as well. 

17. The plaintiffs appear to have ob- 
tained an order from the competent 
Land Tribunal regarding the half 
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Jenmam right of Kunhammar Amma and 
Ext. A-10 is the order. Subsequently 
they obtained the purchase certificate 
which is now produced in this court in 
C. M. P. No. 14673 of 1981. The learned 
counsel for the appellants contended that 
the purchase certificate is conclusive 
under S. 72-K (2) of the Kerala Act 1 of 
1964. The plaintiffs have no case that this 
order has been passed in the presence of 
the defendant or that the Lang Tribunal 
has issued notice to him before issuing 
the purchase certificate. The order 
Ext. A-10 has been passed and the certi- 
ficate issued without notice to the defen- 
dant. It has been held by this Court that 
a purchase certificate is not conclusive 
as against a person to whom individual 
notice has not been issued before passing 
such order directing issuance of the pur- 
chase certificate. (See Velappan v. Peter 
Thomas, (1979 Ker LT 412): (AIR 1979 
Ker 194); Kochy Lakshmi v. Velayu- 
dhan (1980 Ker LN 642); Sree Karikkad 
Devaswom v. Wandoor Jubitar Chits (P) 
Ltd. (1980 Ker LT 760). It cannot, there- 
fore, be said that the purchase certificate 
Or the order is binding on the defendant 
Or will shut out his contention. The order 
was passed and the purchase certificate 
was issued behind his back and there- 
fore it can have no evidentiary value in 
so far ag his claim is concerned, C. M. P. 
No. 14673 of 1981 is dismissed. 

I see no error of law requiring inter- 
ference. The judgment and decree of 
the first appellate court are, therefore, 
confirmed and the second appeal is dis- 
missed with costs. 

Appea] dismissed. 
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G. BALAGANGADHARAN NAIR, J. 

Narayanan and another, Appellants v. 
Mathan Mathai, Respondent. 

S. A. No. 677 of 1976, D/- 13-8-1981. © 

Evidence Act (1 of 1872), S. 43 — Deri- 
sion in criminal proceedings — Not ad- 
missible in civil proceedings. 

The standard of proof for imposing 
liability is widely different between the 
civil and criminal Courts and while in 
a civi] suit g defendant can be made 
liable on probabilities or the action de- 
cided on a mere consideration of the 
burden of proof in the absence of other 
evidence, no accused can be convicted on 
such uncertain grounds. Therefore a 
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decision in criminal trial would not be 
admissible in civi} suit. Case law dis- 


cussed, (Para 16) 
Cases Referred: Chronological Paras 
1970 Ker LJ 1023 12 
1969 Ker LJ 760:1970 Ker LT 1047 

12, 13 
AIR 1962 Raj 127 10 
AIR 1956 Pat 49 10, 11 
AIR 1955 SC 566 9. 10: 


ATR 1945 Lah 23:46 Cri LJ 296 (FB) 15 
AIR 1933 Mad 429 10, 12 
AIR 1932 Mad 254: 33 Cri LJ 307 14 
AIR 1927 Mad 308: 28 Cri LJ 181 15 

K. Kurien Joseph and Mathews Jacob, 
for Appellants; K. C. John ang George 
Varghese, for Respondent. 


JUDGMENT :— Respondents instituted 
a Suit against the appellants (defen- 
dants 3 and 4) and two others for dam- 
ages and injunction. The suit property 
belongs to the plaintiff by a village path- 
way. At the request of the defendants 
and other locaj people the plaintiff sur- 
rendered necessary land to expand the 
pathway into a 12 feet wide road. The 
road was constructed. The plaintiff there- 
upon erected ą fence on the north side 
of the new road for the protection of his 
property. The plaintiff states that with 
the idea of widening the road stil) fur- 
ther the defendants with certain others 
demolished the fence and cut down 4 
coconut trees, 3 arecanut palms and 1 
plantain from his property causing him 
a loss of Rs. 1,500/-. This was on Dee. 3, 
1972. The plaintiff thereupon brought 
the suit for q decree for damages in 
Rs. 1,500/- and for a permanent injunc- 
tion to restrain the defendants from tres- 
passing or cutting any road or commit- 
ting any waste upon the property or 
altering its boundaries. 


2. The defendants disclaimed al] re- 
sponsibility for the acts alleged in the 
plaint but stated that it was some other 
loca] people who widened the pathway 
into g 14 feet road and that too with the 
consent of the plaintiff and that in this 
process some trees that stood on the road 
margin had to be cut. The plaintiff con- 
structed a fence but later on attempted 
to move its position with the idea of 
narrowing the road, an attempt which 
was resisted by the local people. He has 
followed it up, it was stated, by the suit 
claiming untenable reliefs and swollen 
damages against the defendants. 

3. The tria] court accepted the plain- 
tiff’s case and evidence, rejecting the de- 
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fence ang the evidence which was called 
in its support. It however found that the 
damages would not exceed Rs. 750/-. 
The plaintiff was accordingly given a 
decree for injunction ag claimed by him 
and for Rs. 750/- as found by the court. 

4. On appeal the Subordinate Judge 
bounds that the evidence was not clear 
enough to prove the complicity of de- 
fendants 1 and 2. We also took into ac- 
count for circumstances that defendants 1 
and 2 who were prosecuted along with 
certain others for the same incident had 
been acquitted. In the result he reversed 
the judgment and decree as against de- 
fendants 1 and 2 and confirmed the cost. 

5. Although counsel for the appel- 
lants sought to dislodge the concurrent 
findings of fact by alltempting a re- 
appraisal] of the evidence I fing no good 
ground to upset these findings. The inci- 
dent is largely admitted, the only defence 
being a disclaimer of liability on the part 
of the defendants who attributes it to 
certain other local people. The courts 
below have fully discussed the evidence 
and reached theiy findings. Parts of the 
relevant evidence which were read out 
fully support the appreciation of the evi- 
dence and findings of the courts below. 

6. Counse] however contended that 
even so the decision against defendant 4 
must be reversed as he has been acquit- 
ted in Cr. R. P. No. 286 of 1974 which 
arose from the criminal] prosecution. The 
order in the crimina] revision petition 
which was placed before me shows that 
12 persons including. the appellants were 
prosecuted by the loca] Sub Inspector for 
the offences under Ss. 143, 147, 149, 447 
and 427, I. P. C. in respect of this inci- 
dent pursuant to the first information 
statement given by the plaintiff. The Sub- 
Magistrate, Thiruvalla, who tried the 
case acquitted accused 1 and 4 (defen- 
dants 1 and 2 as the Subordinate Judge 
says) convicted and sentenced the other 
ten accused under Ss. 447 and 427, I.P.C. 
This conviction and sentence having been 
confirmed by the Sub-Divisional Magis- 
trate the crimina] revision petition was 
brought to this court. The learned Judge 
who decided the crimina] revision peti- 
tion considered that the evidence was 
not -strong -enough to sustain the convic- 
tion and sentence of four of the peti- 
tioners. The four accused including one 
of the appellants was therefore acquitted. 

7. I find it impossible to accept the 
contention that the acquittal in the pro- 
secution entitles the defendants to ex- 
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oneration from civil liability. The plain- 
tiff was no party to the prosecution and 
it is not known what evidence was called 
by the prosecutor. That apart, the ques- 
tion is whether the judgment in the pro- 
secution is relevant and binding on the 
Civi} Court even if the subject of con- 
sideration is the same. Apart from Sec-. 
tions like S. 13 under which judgments 
in other proceedings might be relevant, 
the subject of relevancy of judgments ig 
dealt with under a fasciculus of Sections 
40 to 43 Evidence Act. Section 44 which 
is the last of the Sections in the rubrie 
‘judgments of courts of justice when rel- 


evani’ merely indicating the circum- 
stances under which a party might im- 
peach the judgment, order or decree 


which is relevant under S. 40, 41 or 42 
and which has been proved by the ad- 
verse parly. Of the remaining Sections, 
S. 43 makes a previous judgment relevant 
if it bars a second suit or trial, S. 41 pro- 
vides for the relevance of what is gener- 
ally called judgments “in rem” though 
the lerm itself is not useg in the Section, 
and S. 42 provides for the relevancy of 
judgments on matters of public nature. 
Section 43 declares that “judgments, 
orders or decrees, other than those men- 
tioned in Ss. 40, 41 and 42 are irrelevant, 
unless the existence of such judgment, 
order or decree is g fact in issue or is 
relevant under some other provision of 
this Act”. 


8. Now it is not claimed that the judg- 
ment in the criminal prosecution is of the 
character mentioned in S. 40, 41 or 42 
Or that its existence is a fact in issue or 
that it is relevant under some other pro- 
vision of the Act; which means that it is 
in terms of S. 43 irrelevant. Nevertheless 
coumse] argued that the acquittal of the 
accused but established his innocence of 
the offence which is the very matter in 
issue in the suit and that in view of the ac- 
quitta] he could no longer be made liable 
for damages for the same incident. Coun- 
se] could quote no statutory provision or 
judicia] precedent in support of this bar; 
nor could he effectively answer the query 
whether he would let the plaintiff have a 
decree in damages against the defendants 
on the basis of their conviction by the 
crimina] court. Now the statute does not 
support the appellants’ contention nei- 
ther does the case law, as I shal} show. 


9. In Ani} Behari Ghosh v. Latika 
Bala Desai, AIR 1955 SC 566, in a pro- 
ceeding for revocation of the grant of a 
probate the question arose whether the 
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testator was murdered by, hig : adoptive 
son Charu who was a legatee. under the 
will, for if it were so, there would be 
intestacy in respect of the. interest creat- 
ed in his favour. The Court below had 
assumed on the basis of the judgment of 
conviction and sentence passed by the 
High Court in the sessions trial] that the 
adoptive son was the murderer. The 
Supreme Court however observed (at 
p. §71):— 


“Though that j udgment is relevant 
only to show that there was such a trial 
resulting in the conviction and sentence 
of Chary to transportation for life, it is 
not evidence of.the fact that Charu was 
the murderer. That question has to be 
decided on evidence”. 

Though the Supreme Court has not refer- 
red to any provision in the Evidence Act 
or even to the Evidence Act, it is clear 
that the court has laid down that the 
question in issue has to be decided on the 
evidence in the proceeding and that the 
judgment of conviction is irrelevant 
except for showing that there was a trial, 
conviction anq sentence. The position is 
no different on a judgment of acquittal. 


10. 
1962 Raj 127, the lower appellate court 
had disallowed the plaintiff’s claim for 
damages in respect of wrongful confine- 
ment on the main ground that the defen- 
dant had been acquitted in the criminal 
case, inter alia of. the charge of wrong- 
ful confinement for which they haq been 
prosecuted. Holding that in taking this 
view the lower appellate court had fallen 
into a grave error of law, the High Court 
observed (at p. 133): 

“There is, however, abundant author- 
ity for the proposition that a judgment of 
acquitta] in a crimina] court is irrelevant 
in a civi] suit based on the same cause of 
action, just on a judgment, of conviction: 
cannot, in a subsequent civi} suit, be 
treated as evidence of facts on which the 
conviction is based. The corrct - position 
in law, therefore, is then the Civil Court 
must independently of the decision of the 
crimina] court investigate. facts ane come 
to its own finding”. - 

The Court relied upon AIR. 1933 Mad 
429, AIR 1956 rar a and AIR: 1955 - sc 
566. 7 

1i. 

49, followed in-thig case’ “also. . concerned 


Narayanan v. 


the admissibility of a crimina] judgment. -` 


In a suit for partition : the defendant de- 


nied the plaintiff’y- claim of. status as- his - 


Mathan .Mathai 


In Onkarma] v. Banwarilal, AIR. 


Ramadhar - y. J anki; ‘ATR’ 1956 Pat- 


A. I. R. 


son and he put in evidence the judgment 
Of a criminal court_in which the Magis- 
trate hag observed that one Parikha 
Choudhary took the lead in the incident 
and that the other three accused were 
his younger brothers and sons and as 
such junior members of his family. The 
defendant contended on the basis of this 
judgment that the plaintiff was Parikha’s 
son and not his. The court discussed the 
question with reference to the provisions 
of the Evidence Act and judicial prece- 


dents and held that the judgment was 
inadmissible for proving the plaintiff's 
parentage. 

12. In suits for damages for 
malicious prosecutions the law is 
wel] settled by a long line 
of decisions that the judgment of the 


Criminal Court ig evidence merely to 
show that the prosecution has terminated 
in favour of the plaintiff and that its 
findings and reasonings are irrelevant 
being opinion evidence and that the Civil 
Court has to reach its conclusion on the 
evidence produced before itself. Chamu 
v. Valayanad Tharayi] Chirutha, 1970 
Ker LJ 1023, following AIR 1933 Mad 
429 and 1969 Ker LJ 760. 

13. In the last of these cases J. Spadi- 
gam v. State of Kerala, 1969 Ker LJ 760, 
Mathew J. held that the judgment of a 
criminal court acquitting the petitioner 
was no bar to disciplinary proceedings 
against him on the basis of the same facts 
and that it does not operate as conclusiva 


evidence in the disciplinary proceedings, 


If this be the position in a disciplinary 
proceeding which is unfavoured by the 
Evidence Act, the result cannot be differ- 
ent in a civi} suit. The learned Judge 
however felt no doubt: 


“A judgment of acquitta] by a criminal 


court is inadmissible in a civil} suit based 


on the same cause of action, except for 
the very limited purpose mentioned in 
S. 43, Evidence Act. Just as a civi] court 
must independently of the decision of the 
crimina] court investigate facts and come 
to its own findings, so also, I think, a 
tribunal conducting a disciplinary pro- 
ceeding must investigate the facts and 
come to its own finding and that without 


. being’ bares by = strict rules of `. 
evidence.” 
14. In Parana: Vv. ‘ioie 


narasayya, AIR 1932 Mad 254, a ` crimi- 
na] ‘complaint and ‘a suit for damages for 
defamation were filed. The suit was dis- - 
missed. The judgment of the -civil court 
was sought to.be -admitted in-the. crimi- 
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nal case, the position being the converse 
of the present case. Holding against the 
admissibility of the judgment the court. 
observed: i 

“Can we not have the civi court iry- 
ing over again a matter which has been 
decided by a Couri of competent juris- 
fiction and coming to a different conclu- 
sion? The truth is that, although 
the civi] suil and the prosecution may be 
based on exactly the same ‘cause of ac- 
tion, the parties are, strictly speaking, 
not the same, the burden of proof is 
differently placed and different con- 
siderations may come in. The result maş- 
therefore be a conflict in decision.. For 
instance, A is tried for murdering B, but 
acquitted, because of confessional state- 
ment by him is, in a criminal trial, in- 
admissible in evidence. C, B’s widow, 
sued bim for damages for the murder 
and gets a decree, the confessionaj state- 
meni being admissible ip a civil suit. fn 
the matter of defamation, again, there is 
a good deal of difference between a suit 
for damages and criminal prosecution. 
The prosecution is governed by the’ pro- 
visions of the Indian Pena) Code, the 
suil by the English Law of slander and 
libel”. 

15. It was suggested that this view of 
the law would produce possible conftict- 
ing decisions by different courts but then 
in the words of Jackson J. in Gnana- 
Sigamanji Naday v. Vedamuthy Nadar, 
ATR 1927 Mad 308: 

“Conflicting decisions are the inherent 
visk of the division of causes into civil 
and criminal”. 

A similar opinion was gea by a 
Full Bench in Kashyap v. Emperor, AIR 
£945 Lah 23 (at p. 27): 


"I must admit that it would have been, 

good thing to avoid conflict of opinions 
between the two courts if it were legally 
possible so to do but in the absence of 
any provision to that effect in the Evi- 
dence Act, I cannot see how could this 
be avoided as long ag it is possible for 
two independent Judges to come to two 
different findings on the same. evidence”. 

16. In relation to the wunavoidability 
one has also to bear in mind that the 
standard of proof for imposing liability 
is widely differeni. between the civi} and 
jerimina] courts ang -that while in a civil 
_isuit a defendant can be made liable on 
` Iprobabilities or the action. decided on a 
{mere consideration of the' burden of 
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proof in the absence of other evidence,| 
no- accused can be convicted on such un- 
cerlain grounds. 

i7. I need not discuss the question 
further nor lengthen the list of cases for 
both- statutory provisions and judicial 
decisions agree that the civi] couri must 
decide for itself on the evidence before 
il and cannot jet its decision be usurped 
by the judgment of the criminal] court on 
the same matter. 


I dismiss the appeal with costs. _ 
Appeal dismissed. 
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M/s. Bharath Motors, Petitioner v. 
Kerala State Transport Appellate Tribu- 
nal, Ernakulam and others, Respondents. 

O. P. No. 3570 of 1980, D/- 6-4-1981. 

(A) Molor Vehicles Act (4 of 1939), 
Sections 63 (7) and 49 — Kerala M. V. 
Rules, (1961), Rr. 186 (2) and 329-C I — 
Application for grant of permit for 
tourist vehicle for All India Operation — 
Rule 186 (2) would govern the applica- 
tion — Application cannot be refused to 
be considered on ground that the ap- 
plicant is not ready with vehicle on the 


‘date the application is taken up for con- 


sideration, 
The guideline drawn up by the State 
Transport Authorities that unless the 


applicant for gran; of permit for tourist 
vehicle for All India Operation under 
Section 63 (7) of the Act is ready with 
the vehicle on the date the application is 
taken up for consideration, the applica- 
tion need not be considered, is unsustain- 
able. i (Para 15). 
. Section 63 (7) and Rule 329C-I (v) of 
the Rules, require the State Transport 
Authority to consider every application 
foy grant of Ali India Tourist Permit in 
accordance with the procedure laid down 
in Sections 59 and 57 of the Act 
Rule 186 (2) would govern an application 
for permit in respect of a tourist vehicle 
submitted under Section 63 (7) read with 
Rule 329C-1. Under Rule 186 neither 
the © possession of the vehicle for which 
such a permit is sought | hy the applicant 
on the date of his application or on the 
date of consideration of his application 
mor mention of such details as registra- 
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tion mark in the application itself or 
furnishing of such details at the time 
the application is considered, would in 
any way disqualify him for the grant of 
the permit, if he is otherwise qualified 
for the same. The State Transport Auth- 
ority would be perfectly justified in 
sanctioning grant of a permit to an ap- 
plicant who has a ready vehicle, which 
conforms to the required specifications, 
provided he is otherwise qualified and 
is suitable, in preference to another also 
equally qualified and equally suitable 
but who has noready vehicle. What is to 
be borne in mind is that, the latter’s ap- 
plication cannot be rejected summarily 
and in limine, for the sole reason that 
he has no ready vehicle or that his ap- 
plication does not show that he has a 
ready vehicle. If on a comparative as- 
sessment of both, the applicant ready 
with the vehicle ang the other not so 
ready with the vehicle, as if each of 
them is ready with the vehicle of the 
type and seating capacity mentioned in 
the respective application as required 
by Section 49 the latter not ready 
with the vehicle ig adjudged as more 
qualified and suitable, the State Trans- 
port Authority can and shal} sanction 
grant of permit to the latter in prefer- 
ence to the former, giving the later time 
to produce the certificate of registration 
of the vehicle as provided for in R. 182 
(2) (for the purpose of entering its re- 
gistration mark in the permit to be 
issued) along with the other documents 
mentioned in Rule 329C-I (VII) (for the 
purpose of being satisfied that permit 
can be issued pursuant to the sanction- 
ins of grant of permit). 
(Paras 5, 15, 16, 17, 18) 
Moreover, the order of the State 
Transport Authority, in the instant case, 
does not show that it has applied its 
mind to the severa] matters that itis re- 
quired to take into consideration by the 
Act and the Rules, nor has it given any 
reason for refusa] of the large number 
of applications which it is bound to give 
under Section 57 (7) of the Act. The 
order refusing grant of permit is an ap- 
pealable order and therefore also it is 
necessary for this Authority to write a 
speaking order revealing as to how its 
ming worked whenever it refused an ap- 
plication for permit. (Para 20) 
(B) Motor Vehicles Act (4 of 1939), 
Sections 49 and 46 — Requirements of 
Section 49 — Differences between 
Sections 49 and 46 pointed out, . 


K. 5. T. A. T, Ernakulam A.I R. 
Section 49 does not say that the ap- 
plication shall contain the registration 


mark assigned under Section 24 (3) to 
to the vehicle proposed to be used as a 
contract carriage or the contents or even 
the substance of the certificate of regi- 
stration concerning the vehicle issued 
under Section 24 (2). These are the 
matters which would prove ownership 
and possession of a vehicle for the pur- 
poses of the Act. Unlike S. 46 dealing with 
the contents of an application for stage 
carriage permit, which requires the ap- 
plicant to state the paritculars detailed 
therein only as far as may be possible, 
Section 49 requires that the applicant 
shal] state the particulars mentioned 
therein. There is still another differ- 
ence between the two sections, and that 
is, while Section 49 requires that the 
application shal] contain the type and 
seating capacity of the vehicle or each 
of the vehicles Sec. 46 is silent about it. 
However, both the provisions have one 
similar provision, namely, that the ap- 
plication under See. 46, shall, as far as 
may be and that under Section 49, shall, 
contain such other matters as, or any 
other particulars which, may be pre- 
scribed. (Paras 10, 18) 


Cases Referred: Chronological Paras 


AIR 1981 Mad 74 14 
AIR 1980 Ker 115:1989 Ker LT 249 
(FB) 4,7, 15 


S. Narayanan Poti, For Petitioner; 
Thampan Thomas, V. M. Narayanan, K. 
P. Dandapani, V. Sivaraman Nair, Jose 
K. Kochupappu, K. C. Sankaran, K. 
Neelakanta Menon and N. Narayanan 
Pillai, For Respondents. 


JUDGMENT :— Sub-section (7) of 
Section 63 of the Motor Vehicles Act, 
1939 (hereinafter mentioned as the Act) 
enables a State Transport Authority to 
grant permits valid for the whole or 
any part of India in respect of such 
number of tourist vehicles as the Central 
Government may in respect of that State 
specify in that behalf. The grant of 
permits thereunder, as provided for 
therein, would be governed by the Rules 
that may be made'under the Act. The 
provisions of Sections 49, 50, 51, 57, 58, 
59, 59A, 60, 61 and 64 shall, as far as 
may be, apply in relation tọ permits 
granted under Section 63 (7) of the Act. 
Under the proviso to sub-section (7) 
preference is to be given to applications 
for permits from the India Tourism De- 
velopment Corporation; a State Tourism 
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Development Corporation; a State 
‘Tourist Department; and such operators 
of tourist cars, or such travel agents, 
as may be approved in this behalf by 
the Ministry of the Centraj Government 
dealing in tourism. 

2. The question raised iy this case is 
as to whether Rule 186 of the Kerala 
Motor Vehicles Rules, 1961 framed by 
this State in exercise of powers confer- 
red on it by the provisions of the Act 
would be attracted to grant of permits 
under sub-sec. (7) of 5S. 63 of the Act. 
The State Transport Authority, the 
second respondent herein, ag per Ext. P. 1 
order took the view that the same would 
not be attracted to such a case. According 
to the second respondent, only those ap- 
plicants who offer ready vehicles regis- 
tered in their names in Kerala on the 
date of hearing of the application would 
be entitled to permits under S. 63 (7) of 
the Act. Stating that the applicant did 
not have any ready vehicle his applica- 
tion for permit under S. 63 (7) of the 
Act was rejected by the second respon- 
dent along with some other applications 
as per Ext. P. 1 order dated 23-2-1980. 
The petitioner preferred Ext. P. 2 appeal 
before the State Transport Appellate 
Tribunal, Ernakulam, the first respon- 
dent herein. That Tribunal] upheld the 
rejection of the application submitted by 
the petitioner by the second respondent- 
authority on the ground that the peti- 
tioner had rio ready vehicle. It appears 
from Ext. P. 3 judgment in an appeal 
filed by another applicant that according 
to the firs; respondent Tribunal also, it 
was necessary that the applicant should 
have a vehicle ready to be put on the 
road (in case the permit is granted to 
him) at least by the time when his ap- 
plication comes up for consideration. 

3. Rule 186 reads :— 

‘186. Permits — Entry of registration 
mark compulsory — Time for entry — 
(1) No permit shall be issued until the 
registration mark of the vehicle to which 
it relates hag been entered therein. — 

(2) When the applicant is unable to 
produce the certificate of registration on 
the date of his application for the permit, 
owing to the fact that he is not on that 
date in possession of the vehicle 
duly registered, or for some other re- 
ason, the applicant shall within one 
month of the sanctioning of the applica- 
tion by the Regional or State Transport 
Authority, or such longer periog or 
periods not exceeding four months ip the 
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aggregate as the Authority may specify 
produce the certificate of registration of 
the vehicle before that Authority in 
order that the particulars of the registra- 
tion mark may. be entered in the permit. 
In the event of any applicant failing to 
produce the certificate of registration 
within the period specified by the Trans- 
pori Authority, the Authority may re- 
voke its sanction of the application. 

(3) The power vested in the Regional 
Or State Transport Authority under sub- 
rule (2) shall also be exercised by its 
delegate in respect of orders passed 
under the delegated powers.” 


4, Commenting upon sub-rule (2) of 
Rule 186 a Full Bench of this Court in 
Narayanan v. R. T. A., Trichur (1980 Ker 
LT 249): (AIR 1980 Ker 115) said in re- 
spect of an application for permit for a 
stage carriage that such an application 
cannot be rejected for the sole reason 
that it does not contain the particulars 
of the vehicle owned or possessed by him 
and that if the applicant is otherwise 
found suitable for the grant of such a 
permit, its grant can be ordered even in 
cases where he is not ready with a vehi- 
cle on the date of the application or its 
consideration. 


5 No doubt, the aforesaid case con- 
cerned grant of stage carriage permif 
under Ss. 46 and 47 of the Act. However, 
it was conceded by the learned Govern- 
ment Pleader that sub-rule (1) of R. 186 
would govern issue of al] kinds of per- 
mits under the Act. But according to 
him, sub-rule (2) would not be attracted 
to. grant of permit under S. 63 (7) of the 
Act in respect of a tourist vehicle. It is 
difficult to accept the submission as 
aforesaid, because applying the normal 
rule of construction, the word “permit” 
in both the sub-rules, sub-rules (1) and 
(2) of R. 186, is to be presumed to have 
been used in the same sense. “It has 
justly been remarked that, when preci- 
sion is required, no safer rule can be fol- 
lowed than always to cal] the same thing 
by the same name. It is, at al] events re- 
asonable to presume that the same mean- 
ing is implied by the use of the same ex- 
pression in every part of the Act”—Max- 
well on the Interpretation of Statutes, 
12th Edn. P. 278. So understcod, sub- 
rule (2) would be attracted to the issue 
of any king of permit in respect of any 
kind of vehicle under the Act. 


6. It is contended that the Full Bench 
decision referreq to above turned on the 
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of the Rules. R..175. provides that an ap- 


plication for a permit shal] be in one of.. 
. plication for permit in respect of 


the forms mentioned therein and the 
form P. S. P. A. is the -form prescribed 
for applying for a permit in respect of 
a stage carriage. The form prescribed for 
applying for a permit in respect of a 
tourist vehicle is form T. V. P. A. It has 
been so prescribeq by R. 329C 1 (ii) of the 
Rules. The submission is that the form 
P.S.P.A. contains a statement to . the 
effect that: ‘I/We have come in possession 
of the vehicle on....1/We have not yet ob- 
tained possession of the vehicle’—Ac- 
cording to the learneq Government Plea- 
dey the Full Bench noticing this state- 
ment in the alternate, took the view that 
the form itself envisages a situation 
where the applicant has not yet obtairied 
possession of the. vehicle. The learned 
Government Pleader submits that in 
Form T.V.P.A. there is no such statement 
and that therefore the Fw Bench deci- 
sion would not be attracted to the sanc- 
tioning of the grant of a permit in re- 
spect ‘of a tourist vehicle. 


7. No doubt, the Full Bench in Nara- 
yanan’s case (AIR, 1980 Key 115) over- 
ruled the arguments advanced on behalf 
of the respondents based ay the state- 
ment in the alternate in form P,S.P.A, 


The argument advanced was that, in view - 


of the requirement mentioned in form 
P.S.P.A. that the application should show 
the “registration mark”, “type of vehi- 
cle”, “seating capacity” and “maximum 
laden weight” of the vehicle, it is man- 
datory under S. 46 read with R. 175 (a) 
that the applicant should have obtained 
possession of the vehicle On the date of 
the application. This argument was dis- 
missed by referring to the provision that 
the form itself envisages a situation 
where the applicant is not in possession 
of the vehicle. However, it cannot be 
said that the decision was based on the 


form. The decision is rested on the con- . 


struction placed on the Rule. Moreover, 
so far as form T.V.P.A. is concerned, the 
applicant is not required thereunder to 
state either that he possesses the vehicle or 
he does not possess the vehicle. 
view, I do not think that any thing turns 
On the absence of a provision as regards 


possession of the vehicle for.which per- 


mit is sought in form T.V.P.A. 


8. The learneq Government Pleader. 


referred me -to S. 46 of the Act. It is 
pointed out that an application for per- 
mit thereunder: need contain the parti- 
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form P. S, P, A. contemplated by R. 145. 


In that, 
application shall 


‘eountersigned by. a Regionaj ` 
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culars mentioned therein, . oniy “as far 
as may be”. The submission is that: under 
S. 49 of the Act, which deals with ap- 
con= 
tract carriages, the application shal] con- 
tain the particulars mentioned therein. 
The particulars required: to be mentioned 
in an application under S. 49 are: the 
type anq seating capacity of the vehicle 
Oy each of the vehicles, the area -for: 
whieh the permit is required and so on. 
Elaborating this argument it is submitted 
that a tourist vehicle ag defined in Sec- 
tion 2 (29A) of the Act is one class of 
contract carriages and Section 49 is at- 
tracted to an application for permit under 
S. 63 (7) by that provision itself and that 
thereundey it is peremptory. and manda- 
tory on: the part of the applicant to men- 
tion in. the.application the type and seat- 
ing capacity of the vehicle or each. of the. 
vehicles in respect of which permit or 
permits are sought for. 

9. A ‘tourist vehicle’ as per S. 2 (29A) 
of the Act being a contract carriage and 
since Section 63 (7) in terms says that 
among othey Sections of the Act, Ss. 49 
to 51 shalt apply in relation to an Al- 
India tourist-vehicle-permit, it can safely 
be said that S. 49 governs the petitioner’s . 
application for permit; S. 50 prescribes 
the procedure to be followed by the 
second respondent in. considering that 
application; and S. 51 deals with the dis- . 
posal of that application, as contended 
for by the learned Government Pleader. 
His further argument in support of 
Exts. P. 1 and P. 2 orders ig that unlike 
S. 46 which provides that an application 
for stage~carriage-permit shall, ‘as far 
as may be’ contain the particulars. men- 
tioned therein, S. 4g © requires that the 
application for a contract-carriage~permit 
‘shall contain’ the particulars mentioned 
therein one of- which is ‘the type and 
seating capacity of the vehicle or each of. - 
the vehicles’, ang that unless the applic- 
ant is in possession of the vehicle on the 
date of the application he would 
not be in a position to furnish the 
details as regards the type.andg. seating 
capacity of the vehicle in the application. 


16. What S. 49 requires is that the’ 
contain. the tye and 
seating ‘capacity of the vehicle the ap- 
plicant proposes to use as -a contract- 
carriage in public ‘places, whereupon use 
of transport vehicles: is, ‘by S. 42 of the 
Act, prohibited, ‘save “inp accordance with 
the conditions of a permit “granted or 


or State | - 
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Transport Authority. That section does 
not, howevër, say that the’ application 
shall contain the registration mark as- 
signed under S. 24 (3) of the Act to the- 
vehicle proposed to be used as.a contract 
carriage or the contents or even the sub- 
stance of the: certificate of registration 
concerning the vehicle issued under Sec- 
tion 24 (2) of the Act. These are the mat-. 
ters: which would prove ` ownership and 
possession of a vehicle for the purposes 
of the Act. 


11. Rule 329C-I (vii) relating to issue 
of permit under S. 63 (7) of the Act 
reads:— 

“329C-I. Grant of permits for Tourists 
Vehicles for Al] India DEE 

XX XX Rx °°. EX 


(vii) Issue of permit -— On receipt of 
the’ order sanctioning the permit 
the grantee shall, within the 
prescribed period, produce the 
current records of the vehicle 
including the certificate of registration, 
certificate of fitness, certificate of insur- 


ance, evidence for payment of tax due 


under the provisions of the relevant 
Taxation Act and a certificate from the 
Registering Authority concerned to the 
effect that the vehicle in‘ respect of 
which the permit is to be issued, con- 
forms to the description, requirement 
regarding the seating capacity, standards 
of comforts, amenities and‘ other matters 
which the Central] Government may 
specify from time to time under cl. Gj of 
sub-sec. (10) of S. 63 of the Act. i 


12. The above quoted provision clear- 
ly says that an -applicant can be called 
upon to produce thħhe~ documents which 
will support hig ownership and possession 
of the vehicle only after an order sanc- 
tioning the permit is passed ang com- 
mumicated to him. Even thereafter he is 
required: to produce such documents only 
within the prescribed period. It cannot 
have been the intention of the legislature 
that the ‘applicant is regnired to state 
such facts in his: application, which’ on 
being contradicted oy doubted, he can- 
not be compelled to prove and establish. 
The. only provision that prescribes a 
period in that behalf is R. 186. occurring 
in Chap. V of the Rules containing Rules 
relating to the ‘Control of- ‘Transport 
Vehicles’... In this context it is to be 
noticed that S. 63 -(7) of- the Act occurs 
in Chapter IV..of the Act containing pro- 
visions on ‘Control of Transport Vehi- 
eles’, and that a contract carriage, (and 
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therefore, also a tourist vehicle) işs a pub- 
licservice vehicle as defined in‘S. 2 (25) 
and consequently, both are transport 
vehicles within the meaning of the defini- 
tion clause, S. 2 (33) of the Act. 


13. It may in this connection be men- 
tioned that very often the grant of a per- 
mit wil] be delayed for many reasons. 
In this case itself the first notification 
inviting applications was issued in the 
Gazette dated 21-7-1978 (19797) and the 
second, in that dateq 9-10-1979. What- 
ever thé reason, the consideration of the 
applications received within 30 days of 
the Gazette notifications as required by 
the respective notification took place 
only on 23-2-1980. It will be too much to 
expect of an applicant, who submitted 
his application within 30 days of 21-7- 
1979 and 9-10-1979, to be possessed of 
the vehicle in respect of which the ap- 
plication is submitted and to have the 
same kept idle tilj the consideration of 
the said application long thereafter. It 
should also be borne in mind that any- 
body who applies for permit in respect 
of a tourist vehicle, even if he is possess- 
ed of suth a vehicle on the date of ap- 
plication, would not as of right be entiil- 
ed to'a permit. This ig so because per- 
mits can be issued only in respect of 
such number of tourist vehicles ag have 
been allocated to each State by the Cen- 
tray Government — the present allocation 
so far as this State is concerned is 
50 such vehicles. Taking into account 
these pragmatic considerations and the 
legal provisions discusseqd above, it ap- 
pears to me that R. 186 (2) of the Rules 
would govern an application for permit 


-in respect of a tourist vehicle submitted 
‘undey 


S. 68 (7) of the Act read with 
R. 329CL of the Rules. 

14. I am supported in the view taken 
as aforesaid by a Division Bench’ deci- 
sion of the Mardras High Court in State 
Transport Authority v. Chinnaraju, (AIR 
1981 Mad 74). That decision concerned 
grant of ‘national permit’ under S. 63 (11) 
of the Act. Under sub-seec. (11) of S. 63, 
the appropriate authority may, for the 
purpose of encouraging long distance 
inter-State road transport, grant, in a 


State, nationa] permits to the owners of 


motor vehicles who use, or intend to use, 
such vehicles for the carriage of goods, 
for hire or reward. Under that sub-sec- 
tion also the Central _ Government: is to 


specify the numbey of motor vehicles for- 


which such nationa} permits could be 


-given ìn -relation to'a State.. The. said sub- 


246 Ker, 


section says that the grant of a national 
permit under that sub-section is to be 
“subject to the rules that may be made 
by the Centra] Government under sub- 
sec. (15)” of S. 63. (Mark, there is no 
Such limitation so far as sub-sec. (7) of 
5. 63 in concerned, which provides that 
the grant of a permit thereunder is to be 
“subject to any rules that may be made 
under this Act”). Considering the ques- 
tion as to whether R. 163 (b) of the Tamil 
Nadu Motor Vehicles Rules, 1940, which 
substantially corresponds to R. 186 (2) 
of the Rules would govern an application 
for permit under S. 63 (11), the Madras 
High Court saiq that the same would be 
attracted. It was pointed out therein that 
the provisions in R. 163 (b) of the Tamil 
Nadu Motor Vehicles Rules, 1949 is very 
genera] in terms and that therefore the 
same would govern an application for 
nationa] permit. 


15. In view of what is stated above, 
the guideline drawn up by the respon- 
dents that unless the applicant is ready 
with the vehicle on the date the applica- 
tion is taken up for consideration, the 
application need not be considered can- 
not be sustained. The principles stated 
by the Full Beneh in Narayanan’s case 
(AIR 1980 Ker 115) would govern such 
application as well. In fact this guideline 
formulated by the. respondents is against 
the contention raised by the learned 
Government Pleader before me which is 
that S. 49 and form T.V.P.A. require the 
applicant to mention in the application 
fhe type and seating capacity of the vehi- 
cle ang that this cannot be done unless 
the applicant is in possession of the vehi- 
ele on the date of the application. 


16. Section 63 (7) and R. 329C-1 (v) 
require the State Transport Authority to 
consider every application for the grant 
of All Indig Tourist Permit in accordance 
with the procedure laid down in Ss. 50 
and 57 of the Act. Under S. 50 the ap- 
plication is to be considered having re- 
gard to the extent to which additional 
contract carriages, that is tourist vebi- 
cles, may be necessary or desirable inthe 
public interest, and, taking into consider- 
ation representations that may then be 
made or which may previously have 
been made by persons already holding 
permits in the region or by any local 
authority or police authority in the re- 
gion about the sufficiency or insufficiency 
of the number of tourist vehicles with 
reference to the needs of the region or 
any area within the region.. The State 
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Transport Authority has also to assess 
the necessity for different regions in the 
State and apportion the tota] number of 
permits specified þy the Centra] Govern- 
ment in respect of this State amongst the 
different regions in the State according 
to region-wise necessity: See R. 329C-I (i). 
The relevant provisions in S. 57 in rela- 
tion to an application for permit for an 
All India Tourist Permit are sub-secs. (1), 
(6) and (7) thereof relating to time-limit, 
hearing of representations and the need 
fo give reasons fop refusal of permit. 
Besides these mentioned above, the State 
Transport Authority has also to consider 
the suitability of the vehicle for tourist 
purposes, the experience of the applicant 
in tourist trade, the bona fides of the ap- 
plicant, and the interest of the public 
generally as ascertained by such enquir- 
ies as may be deemed necessary. The 
State Transport Authority is also to be 
guided by the matters mentioned in sub- 
cls. (a) to (c) of cl. (y) of sub-rule Į of 


. R. 329C of the Rules, and the proviso 


thereto. 


17. While R. 186 would govern an ap- 
plication for an All India Tourist Permit 
and the sanctioning of the grant of such 
a permit, it is to be pointeg out, that 
neither the possession of the vehicle for 
which such a permit is sought by the ap- 
plicant on the date of his application or 
on the date of consideration of his ap- 
plication nor mention of such details as. 
registration mark in the application itself 
or furnishing of such details at the time 
the application is considered, would in 
any way disqualify him for the grant of 
the permit, if he is otherwise qualified 
for the same. The State ‘Transport Au- 
thority would be perfectly justified in 
sanctioning grant of a permit to an ap- 
plicant who has a ready vehicle, which 
conforms to the required specifications, 
provided he is otherwise qualified and is 
suitable, in preference to another also equ- 
ally qualified and equally suitable but who 
has no ready vehicle. What is to be borne 
in mind is that, the latter’s application 
cannot be rejected summarily and in 
limine, for the sole reason that he has 
no ready vehicle or that his application 
does not show that he has a ready vehi- 
cle. However, if judged by the basic fac-|:. 
tor of public interest, the latter is more 
qualified and more suitable than the one 
who offers a ready vehicle, there is no 
impropriety or illegality in rejecting the 


former’s applicatibn, sanctioning the 
‘grant of permit to the latter, In other 
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words, if on a comparative assessment of 
both, the applicant ready with the vehi- 
cle and the other not so ready with the 
vehicle, as if each of them is ready with 
the vehicle of the type and seating capa- 
city mentioned in the respective applica- 
tion as required by S. 49 of the Act, the 
latter not ready with the vehicle is ad- 
judged as more qualified and suitable, 
the State Transport Authority can and 
shal] sanction grant of permit to the 
latter in preference to the former, giving 
the latter time to produce the certificate 
of registration of the vehicle as provided 
for in R. 182 (2) (for the purpose of enter- 
ing its registration mark in the permit 
to be issued) along with the other docu- 
ments mentioned in cl. (vii) of sub-rule I 
of R. 329C (for the purpose of being 
satisfied that permit can be issued pur- 
suant to the sanctioning of grant of 
permit). 


18. Section 49 of the Act requires that 
the application shal] contain the parti- 
culars mentioned in cls. (a) to (d) there- 
in. Unlike S. 46 dealing with the contents 
of an application for stage carriage per- 
mit, which requires the applicant to state 
the particulars detailed therein only as 
far aS may be possible, S. 49 requires 
that the applicant shal] state the parti- 
culars mentioned therein. There is still 
another difference between the two sec- 
tions, and that is: while S. 49 requires 
that the application shall contain the type 
and seating capacity of the vehicle or 
each of the vehicles, S. 46 is silent about 
it. However, both the provisions have 
one similar provision, namely, that the 
application under S. 46, shall, as far as 
may be and that under S. 49, shall, con- 
tain such other matters as, or any other 
particulars which, may be prescribed. 
Both the forms, P.S.A.P. and  T.V.P.A. 
prescribed respectively for an applica- 
tion for stage carriage permit and for All 
India Tourist Permit require the applic- 
ant to mention in the application the re- 
gistration mark, which under R. 186 is 
required to be entered in the permit to be 
issued with reference to the certificate 
of registration the applicant has to pro- 
duce before the issue of the permit. 
Under form T.V.P.A. the applicant has 
to state further such details of the vehi- 
cle as make, year of manufacture, date 
of registration as new, type of body, 


seating capacity, colour of body, and 
whether, air conditioned/de luxe. How- 
ever since the applicant need, as per 


note 2 in the Form, state therein only 
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such of the details as are applicable to 
him, it cannot be said that it is manda- 
tory that the application shal) contain all 
these details, except those required to be 
stated by S. 49 of the Act. 


19. The second respondent divided 
the applications more than 150 in num- 


ber into 7 groups; (i) those of appli- 
cants who were not present to press 
their applications; (ii) those of appli- 
cants who did not own any ready 


vehicle; (iii) those in respect of vehicles 
which did not conform to limit (of seat- 
ing capacity) specified by the Govern- 
ment of India; (iv) those in respect of 
vehicles of 1975 and earlier models; (v) 
those of applicants who did not pro- 
duce certificate of registration; (vi) pi 
no 
been transferred to the applicants; and 
(vii) those in respect of vehicles regis- 
tered outside Kerala in the 
name of the concerned applicant bul in 
different address. One of the applicants, 
Sl. No. 8, though present did not press 
his applications. The state Transport 
Authority’s consideration of the matter 
ig as follows: 


“The State Transport Authority care- 
fully considered al] the applications in- 
cluding those of the absentees and eva- 
luated their relative merits in the light 
of the guidelines adopted by them. They 
have also considered al} the representa- 
tions made in connection with the 
consideration of the applications as laid 
down in Section 50 of the M. V. Act. In 
the light of the foregoing, the State 
Transport Authority decided to select 
the following applicants anq grant them 
one permit each in respect of the vehicle 
offered by them.” 


So stating the second respondent-Auth- 
ority sanctioned grant of permit to 5 
applicants. They are respondents 4 to . 
8 herein. 


20. The second respondent has, to 
Say the least that could be said about 
the manner in which it discharged its 
statutory responsibility, acted perfunc- 
torily. The order does not show that 
the Authority has applied its mind tọ 
the severa] matters that it is required to 
take into consideration by the Act and 
the Rules, nor has it given any reason 
for refusa] of the large number of ap- 
plications which itis bound to give under 
Sec. 57 (7) of the Act. It is necessary 
to remind that Authority that under 
the scheme of the Act and the Rules and 
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in public interest, a grave responsibility 
is cast on it in the matter.of sanctioning 


grant of permits under the Act which 
it cannot discharge in ` such 
puerile manner. The order re- 


fusing grani of permit is an ap- 
pealable order and therefore also it is 
necessary for this Authority to write a 
speaking order revealing as to how its 
mind workeqd whenever it refused 
an application for permit. Suffice to 
point out that the way in which the se- 
cond respondent has dealt with the 
matter is very: unsatisfactory. 


21. It does not appear that the peti- 
tioner has preferred any appeal against 
the order granting permits to respon- 
dents 4 to 8 and the learned counsel for 


the petitioner fairly conceded before me 


at the time of arguments that no relief 
is sought for against these respondents. 
The petitioner’s appeal before the first 
respondent-Tribunal concerned only the 
rejection of the petitioner’s application. 
The Tribuna] dismissed this appeal for 
the reason that the petitioner had no 
ready vehicle at the time the second re- 
spondent considered the applications nor 
when Ext. P-j order was passed 
by the second respondent nor 
even when the first respondent-Tribunal 
was hearing the matter. In the back- 
drop of the discussion on this -point ear- 
lier herein, Ext. P-2 order cannot ‘be 
sustained and ï quash the same. The 
first respondent-Tribunal is directed toe 
consider the petitioner’s appeal, M. V. 
&. A. 141 of 1980 on its file afresh and to 
dispose of the same in the light of - the 
principles discussed hereinbefore and in 
accordance with law. - 

22. Petitioner has produced Ext. P-3, 
appellate judgment in M. V. A. A. No. 74 
of 1980 rendered by the first respondent- 
Tribuna] stating that the first respondent 
has formulated therein the lega} points 
arising in the severa] cases and that the 
answers thereto given by the Tribunal 
in’ Ext. P-3 were applied in petitioner’s 
Ext. P-2 appeal and other appeals against 
Ext. P-1 order of the second respondent- 
‘Authority; and has sought to quash the 
same. No case on facts has been 


pleaded, oy advanced before me against _ 


Ext. P-3 judgment. M. V. A. A. No: 74 
of 1980 in which Bxt. P-3 decision was 
given py the first respondent-Tribunal 
was filed by. the 9th respondent herein. 
By that decision the first respondent- 
Tribuna} allowing the appeal sanctioned 
grant of one permit to the 9th respon- 
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deni giving. him time to produce the 
registration certificate and other docii- 
ments before the second respondent- 
Authority within 30 days of that deci- 
sion. No grounds: have “been: made’ out 
to interfere with that decision. 

23. Respondents 10 to 19 are also 
whose applications: were re- 
respondent-Auth- 


ority and to whom, allowing their `` re- 
spective appeals, the first. respondent- 
Tribunal sanctioned grant of permits, 


Though the learned counsel for the peti- 
tioner sought to have the decisions sanc- 
tioning permits to them set aside, as in 
the case concerning the. nineth respon- ` 


‘dent, there is absolutely no pleading on 


facts warranting interference with these 
decisions. Moreover, even the judg- 
ments disposing of their appeals are not 
before me. Nor has the petitioner ask- 
ed for any relief as against those re- 
spondents or in respect of the decisions 


‘in their favour of the first respondent- 


Tribunal. 

In the result this original petition is 
allowed: to the extent indicated in para- 
graph 21 above.. The parties shalj suf- 
fer their costs. 

aeu ie. aS : Petition allowed 
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M. Thomas; Petitioner v: Cochin Re- 
fineries Ltd, and others, Respondents. 

O. P. No. 3396 of '1982-D, D/- 15-6-1982. 

Constitution of India, Arts. 12 and 14 — 
Cochin Refineries Lid.. not instrumentality of 
State — Complaint as to violation of 
Article 14 by-if by. its action cannot be 


put up again it. à. , 


The background and history of the Com- 
pany, its structure, the purpose of incorpora- 
tion, the public importance of functions it, is 


intended to perform, financial structure and 


resources, essential functional character, pre- 
sence or absence of plenary control resting 
with the Government, presence or absence of 


. State conferred or. State protected monopoly 


status, existence or otherwise of some element 
of authority or command etc. are’ the various 
areas for examination in deciding whether a 
Company or a Government Company isan 
instrumentality of State and, thus, “State” 
within meaning of Art. 12. Case law. dis- 
cussed. a &. (Para. 10) 

As the Government of India has only a 


“båre majority and ` ‘not: the entirety of the 
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share capital of the. Company, i.e, Cochin 
Refineries Ltd. and a-.substantial part of the 
share capital thereof, belongs to a foreign 
company and there.is no material to show 
that exclusive or unusual financial assistance 
has been given by the Government and also 
Board of Directors has practically full con- 
trol over the management of the affairs of 
the Company, the fact that five out of nine 
Directors are Government nominees is not 
sufficient to say Government has exclusive or 
unusual control. over management etc. of the 
Company when one of the directors | of the 
company is a nominee of the foreign com- 
pany. Consequently. the company cannot be 
said to be an instrumentality of State within 
the meaning of Art. 12 since the totality of 
the aforesaid circumstances is. not sufficient 
to show that “voice is that’ of the Govern- 
ment or hands are of the, Government” or 
that the Company is “an agent or surrogate 
of State, in fact owned by the State, in truth 
controlled by State and in effect an incarna- 
tion of State”. As such, no claim can be 
put forward against the company that the 
impugned action .of the Company offends 
fundamental right to -equality guaranteed 
under. Art. 14 of the Constitution. 
(Paras: 12, 13) 


Cases: Referred: Chronological Paras 
AIR 1981 SC 212 5, 7, 9 
AIR 1981 SC 487 E 5, 8 
AIR 1979 SC 1628 5, 6, Q 
AIR 1975 SC 1331 : adi Lab IC $81 : 

2 cig eS "$, 6, 9 
AIR 1970 SC 82: 1970,Lab Ic 212 5, 6 


AIR 1967 SC 1857 5, 6, 


D. O VORA for Petitioner; -K. 
Nayar, C.. T. Joseph and C. N. Rama- 
chandran Nair, for.:Respondents. 


ORDER :—- Aggrieved ‘by the rejection of 
the lowest tender submitted by the petitioner 
and acceptance of. the next higher tender 
submitted by the third respondent for the 
construction work of a building complex for 
the first respondent-Cochin Refineries Ltd., 
' petitioner ‘has “filed this Original Petition 
‘wader Art. 226 of the Constitution seeking a 
writ of ‘certiorari quashing the decision’ of 
first respondent awarding the work to third 
respondent and‘a writ: of mandamus diréct- 
ing first’ réspondent to consider Ext. P-4 re- 
' presentation” and to award the contract’ ‘to 
petitioner: Third respondent and ‘the Secte- 
‘tary of first ‘respondent ‘have’ ‘sworn to 
coùnter-affidavits. 


"a The ficis emerging. from’ the pleadings 
‘and’ documentis produced in the case can be 
summarised as follows: As per Ext. R-6 
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„discussion on 26-4-1982. Ext. P-3 is 


toner and third respondent. 
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tender notification dated 1-3-1982, first respon- 


‘dent—Cochin Refineries Limited, a Govern- 


ment Company incorporated under the Com- 
panies Act, 1956, invited sealed item-rate 
tenders from experienced and financial- 
ly sound contractors for constructing a 
new .service building at the Company's pre- 


mises to house a Canteen, Changing Room, 


Co-operative Society etc. Tenders were to 
be accompanied with Earnest money deposit 
of Rs.-20,000/- and submitted on or before 
2-4-1972. Ext. R-6, stated that tenders will 
be opened immediately after 3.00 p.m. First 
respondent reserved .the right to reject any 
or all tenders without assigning any reason. 
Petitioner, the Managing Partner of a con- 
struction firm, the third respondent and two 
others submitted tenders, satisfying the con- 
ditions in Ext. R-6. The total amount shown 
in petitioners’ tender was slightly over rupees 
twenty lakhs. Third respondents tender 
showed about rupees three and a half lakhs 
above the petitioner’s tender. The two other 
tenders were for still higher amounts. Not 
being satisfied with the tenders (according to 
the counter-affidavit of Company Secretary, 
all the tenders showed exorbitantly high 
rates for some items and certain rates were 


- unworkably low) the Chief Design Engineer 


of the Company called all the tenderers for 
the 
letter received by petitioner in that connec- 
tion. _ Petitioner and another were not pre- 
pared to. revise the rates quoted by them. 


. Third respondent and another agreed to sub- 


mit-revised offers. The revised offer of third 
respondent was Rs. 22,36,440.00, which was 
about Rs. 2.35 lakhs above the offer of peti- 
tioner, but less than the offers of the other 
two contractors, Even after revision by third 
cespondent, petitioner’s offer was the lowest. 
All the tenders -were accompanied by lists of 
other works undertaken by the four ten- 
derers. . Petitioner and third respondent had 
not undertaken any -work for. the. company 
and were strangers to the Company, while 
the two other tenderers had undertaken work 
earlier for the Company and were therefore 
known to the Company Officers. Petitioner 
and third respondent -had handied Building 
work for Cochin Shipyard Limited and peti- 
tioner had also handled contract work. for 


F. A. C. T., Rare Barths- Ltd. and P. W. 
“ Department of 
: Concerned Officer of the Company wrote to 
‘to F. A. C. T. for confidential report regard- 


‘ing work- done by petitioner’ and to Cochin 


Kerala. Government. The 


Shipyard Ltd.- regarding work done. by peti- 
Reports were 
duly received. Reports regarding petitioner 
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were unfavourable, while report regarding 
third respondent was favourable. On 5-5- 
1982, the Chief Design Engineer who had 
been deputed to study, analyse and assess the 
tenders, made Ext. R-3 recommendation to 
the tender committee. He recommended re- 
jection of petitioner’s tender and acceptance 
of third respondent’s tender. His recom- 
mendation was approved by the tender com- 
mittee. Coming to know of this, petitioner 
gave Ext. P-4 representation dated 5-5-1982 
and Ext. R-7 representation dated 6-5-1982 
requesting for acceptance of his lowest 
tender. Along with Ext. R-7, he submitted 
two certificates Exis. P-1 and P-2. The 
tender committee again met on 7-5-1982, con- 
sidered the representations, but decided to 
stick to ils original decision as per Ext. R-4 
minutes. The order for the work was given 
to third respondent as per Ext, R-5. He has 
commenced and is proceeding with the work. 


3. Petitioner contends that the Company, 
as an Authority under Art. 12 of the Con- 
stitution could not reject the lowest tender 
without reason and at its sweet will, that the 
Company violated the norms and standard 
fixed by it in the tender notification, that its 
action was arbitrary and violated the equality 
clause in Art. 14 of the Constitution, that 
procedure of securing confidential informa- 
tion and acting on the same without putting 
it to the petitioner and without giving him an 
opportunity to give an explanation or to 
challenge the confidential information offends 
the doctrine of fair play in administrative 
action and violates rules of natural justice. 
He also contends that rejection of his tender 
on the ground of his alleged unsuitability 
and alleged unsatisfactory past performance 
adversely affected his civil rights. It is further 
contended that acceptance of the substantially 
higher tender of third respondent was a 
purely arbitrary act violative of the equality 
clause. 


4. The Company contends that it is not an 
Authority under Art. 12 of the Constitution 
or a statutory authority and therefore not 
amenable to writ jurisdiction, that petitioner 
had no fundamental right to get a contract 
from the Company but at best had a right to 
be considered for the contract along with the 
other tenderers, that the rejection of his 
tender was not arbitrary but based on his 
comparative unsuitability for this particular 
work, that acceptance of tender of third 
respondent was based on an overall assess- 
ment of the tender and suitability by a com- 
petent tender committee and the top officials 
of the Company, that rejection of pelitioner’s 
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tender involved no civil consequences for him 
and the principles of fair play or natural jus- 
tice were not attracted to the action. In the 
nature of the circumstances of the case, it is 
contended, there was nothing wrong in the 
Company securing confidential reports about 
the tenderers’ past performance and acting on 
the same and the Company had no duty to 
put the confidential information to the peti- 
tioner or give him a hearing on the same. 


5. I will first deal with the question whe- 
ther the first respondent-Company is “other 
Authority” under Art. 12 of the Constitution. 
This company is not a statutory Corporation, 
but is a Corporation incorporated under the 
Companies Act, 1956. Learned counsel for 
the Ist respondent placed reliance on certain 
observations of the Supreme Court in Raja- 
sthan State Electricity Board, (AIR 1967 SC 
1857), Heavy Engineering Mazdoor Union, 
(AIR 1970 SC 82), Sukhdev, (ATR 1975 SC 
1331) to contend that a Government Com- 
pany incorporated under the Companies Act 
can never be an Authority under Art. 12. 
Learned counsel also submitted that the ob- 
servations of the constitution Bench in Raja- 
sthan Electricity Board must prevail over the 
observations of smaller Benches of the Su- 
preme Court in Airport Authority, (ATR 1979 
SC 1628), and Som Prakash v. Union of 
India, (AIR 1981 SC 212) and Ajay Hasia v. 
Khalid Mujib, (AIR 1981 SC 487). In Raja- 
sthan Electricity Board, the Supreme Court 
was dealing with a statutory Corporation and 
observed that Art. 12 will include all statu- 
tory authorities on whom powers are confer- 
red by law. In Heavy Engineering Mazdoor 
Union, (AIR 1970 SC 82) the Supreme Court 
was not construing Art. 12 of the Constitu- 
tion, but only considering whether the Com- 
pany was “carried on under the authority of 
the Central Government” for the purpose of 
S. 2 (a) (ii) of the Industrial Disputes Act, 
1947. In that context, it was held that an in- 
corporated Government company has a sepa- 
rate legal existence and is not an agent of its 
shareholders, that is, the Central Govern- 
ment. Sukhdev (AIR 1975 SC 1331) dealt 
with three statutory Corporations and not 
any Government company. These aspects 
have been considered in Airport Authority, 
(AIR 1979 SC 1628) and Som Prakash, (AIR 
1981 SC 212) the former dealing with a statu- 
tory Corporation, but the latter dealing with 
an incorporated Government Company, 
though with a statutory aura. 

6. In Airport Authority, (AIR 1979 SC 
1628), the Supreme Court observed: 


“A corporation may be created in one of 
two ways. It may be either established by 
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statute or incorporated under a law such as 
the Companies Act, 1956 or the Societies Re- 
gistration Act, 1860. Where a Corporation 
is wholly controlled by Government not only 
in its policy making but also in carrying out 
the functions entrusted to it by the law estab- 
lishing it or by the character of its incurpora- 
tion, there can be no doubt that it would be 
an instrumentality or agency of Government 
XX XX XX 
Sia eus . whilst accepting the test laid 
down in Rajasthan Electricity Board v. 
Mohan. Lal, (AIR 1967 SC 1857) (supra) and 
followed by Ray C, J. in Sukhdev v. Bhagat 
Ram (AIR 1975 SC 1331) (supra), we would, 
for reasons already discussed, prefer to adopt 
the test of governmental instrumentality or 
agency aS one more test and perhaps a more 
satisfactory one for determining whether a 
Statutory Corporation, body or other auth- 
ority falls within the definition of “State”. If 
a statutory corporation, body or other auth- 
orify is an instrumentality or agency of Gov- 
ernment, it would be an ‘authority’ and there- 
fore ‘State’ within the meaning of that expres- 
sion in Art. 12”, 


The Court also distinguished the observations 
in Heavy Engineering Mazdoor Union, (AIR 
1970 SC 82) and stated as follows :-— 


“The argument of Union was that the in- 
dustry in question has been ‘carried on under 
the authority of the Central Govt.’ and the 
reference could, therefore, be made only by 
the Central Government. The court held 
that the words ‘under the authority’ mean 
‘pursuant to the authority, such as where an 
agent or a servant acis under or pursuant to 
the authority of his principal or master’ ...... 
ik, Saat Gear There was no question in this 
case whether the Corporation was an instru- 
mentality of the Central Government and 
therefore an “authority” within the meaning 
of Art. 12... .. ... .. This decision dealing 
with an altogether different point has’ no 
bearing on the present issue”. 

7. In Som Prakash, (AIR 1981 SC 212) 
the Supreme Court was dealing with an in- 
corporated Government Company to which 
were transferred the assets and properties of 
Burma Shell Oil Storage Ltd. which had been 
taken over under the Burma Shell (Acquisi- 
tion of Undertaking in India) Act, 1976. The 
Supreme Court did not agree that incorporat- 
ed Government Company cannot qualify to 
be regarded as “other authority” for the pur- 
pose of Art. 12. The Court observed (at 
p. 218): 

“For the purposes of the Companies Act, 
1956, a Government Company has a distinct 
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personality which cannot be confused with 
the State. Likewise, a statutory Corporation 
constituted to carry out on a commercial or 
other activity is for many purposes a distinct 
juristic entity not drowned in the sea of ‘State’, 
although, in substance, its existence may be 
but a projection of the State. What we wish 
to emphasize is that merely because a Com- 
pany or other legal person has functional or 
jural individuality for certain purposes and in 
certain areas of law, it does not necessarily 
follow that for the effective enforcement of 
fundamental rights under our constitutional 
scheme, we should not scan the real charac- 
ter of that entity, and if it is found to be a 
mere agent or surrogate of the State, in fact 
owned by the State, in truth controlled by 
the State and in effect an incarnation of the 
State, constitutional lawyears must not blink 
at these facts and frustrate the enforcement 
of fundamental rights despite the inclusive 
definition of Art. 12 that any authority con- 
trolled by the Government of India is itself 
State,” 


The Supreme Court referred to Rajasthan 
State Electricity Board, (AIR 1967 SC 1857) 
and found it perfectly compatible with the 
view taken in Som Prakash, (AIR 1981 SC 
212). The Court observed (para 53 of AIR 
1981 SO): 


“The short question that fell for decision 
was as to whether the Electricity Board was 
‘State’. There was no debate, no discussion 
and no decision on the issue of excluding 
from the area of ‘State’ under Art. 12 units 
incorporated under a statute as against those 
created by a statute. XXX XXX 
these bodies may be statutory corporations, 
registered societies, government companies of 
other like entities. The Court was not called 
upon to consider this latter aspect ... ... ... 5 
The Court further observed (para 57 of AIR 
1981: SC): 

“The common significance of the expres- 
sion “other authorities under the control of 
the Government of India” is plain and there 
is no reason to make exclusions on sophisti- 
cated grounds such as that the legal persoa 
must be statutory corporation, must have 
power to make laws, must be created by and 
not under a statute and so on... .. ...”_ 

8. This position has been underscored 
and upheld by a constitution Bench of th2 
Supreme Court in Ajay Hasia, (AIR 1981 SC 
487). The Court was considering the case of 
a Society registered under the Jammu and 
Kashmir Societies Registration Act, 1898 and 
repelled the contention that such a Society, 
Since it is not a statutory creature, could not 
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be ap “authority” within meaning of Art. 12. 
The Court observed (at p. 496): 

whether the Corporation is created by a sta- 
tute or under a statule. The test is whether 
it is an instrumentality or agency of the Gov- 
ernment and not as to how it is created. The 
enquiry has to be not as to how the person 
is born but why it has been brought into 
existence. The Corporation may be a statu- 
tory corporation created by a statute or it 
may. be a government company orf a com- 
pany formed under the Companies Act, 1956 
or it may. be a society registered under the 
Societies Registration Act, 1860 or any other 
Similar statute. Whatever be. its genetical 
origin, it would be..an “authority” within the 
meaning of Art. 12 if it is an instrumentality 
or agency of Government and... .. ... The 
concept of instrumentality or agency of the 
Government is not limited to a Corporation 
created by a statute but is equally applicable 
to a Company or society and in a given case 
it would have to be decided, on a considera- 
tion of the relevant factors, whether the Com- 
pany or society. is an instrumentality of 
agency of the Government so as to come 
within the meaning of the expression “‘auth- 
ority” in Art, 12.” . 


9. It is not correct to say the Supreme 
Court- has- taken the view (on the decisions 
placed before me} that a Government Com- 
pany, because it is not created by a statute, 
but only incorporated under a siatute, i.e. 
Companies Act, is shut out from being re- 
garded as an authority under the control of 
the Government of India within the meaning 
of Art. 12. On the other hand, the Supreme 
Court has laid down unambiguously that a 
Govt. Company can be so regarded as an 
“authority” for the purpose of Art. 12, if it 
has the attributes of an instrumenfality op 


agency of the Government of India. A Gov- ' 


eroment Company, though it has a distinct 
juristic personality, will be treated as an in- 
strumentality of the Government, if it is seen 
to be a mere agent of the Government, own- 
ed and controlled by the Governmént. This 
is not to say that every Government Com- 
pany of a mere Government Company — 
without anything more —is an “authority”. 
The question must be decided on the features 
and circumstances existing in each case. The 
broad approach and indicia bave been ex- 


plained in Airport: Authority, (ATR 1979 SC" 
1628) and this has been approved and follow- 


ed in Som Prakash, (AIR 1981 SC 212) and 
Sukdev, (AIR 1975 SC 1331). 

18. Fhe background and history of the 
Company, its structure, the purpose of incor- 


i. M. Phomas v. Cochin Refineries Ltd. 


.. .. it is immaterial for this purpose 


ALR: 


poration, the public importance of functions 
it is intended to perform, financial structurel. 
and resources, essential functional character, 
presence or absence of plenary. control resting 
with the Government, presence or absence of 
State conferred or State protected monopoly 
status, existence or otherwise of some element 
of authority or command etc. are the various 
areas for examination in deciding whether a 
Company or a Government Company is an 
instrumentality of State, - 


11. Fhe counter affidavit filed on behalf 
of first respondent shows that out of the paid ` 
up share capital of the Company, 53% is . 
held by Central Government, 15% by Gov- 
ernment of Kerala, Life Insurance Corpora-. 
tion of India and General Insurance Com- 
pany, 26% is held by Phillips Petroleum 
Company of United States of America 
(P. P. C.). Besides there are 2000 individual 
share-holders including corporate Bodies. 
P. P. C. is a foreign company and is the main 
supplier of crude oil to the Company. As 
per an agreement between the foreign Com- 
pany and the Government of India, the 
former has a share in Share Capital and re- 
presentation in the Board of Directors. It is 
submitted by learned connsel for first sespon- 
dent, as per an agreement, Board of Direc- 
tors is to consist of five nominees of Gov- 
ernment of India, one nominee of the State 
Government, two nominees of the P. P. C., 
one nominee of L. I. C. etc. hus five out 
of nine Directors will be nominees of Gov- 
ernment of India, though all the Directors 
are formally elected so as to comply with 
the provisions of the Companies Act. Menio- 
randum and Articles of Association adopted 
by the Company have been placed before me. 
Fhe main objects of the Company are to 
deal with (import, export, purchase, sale, 
manufacture, refine, prospect ` for, extract, 
mine, bore etc.) all kinds of petroleum, petro- 
leum products, ojl gas, carbon, minerals, coal 
ores, sub-soil products, etc. to carry out the 
agreement dated 27-4-1963 made between the 
Government of India and P. P. C. and the 
Duncan Brothers & Company Ltd., to carry 
into effect the contract with Phillips Petro- 
leum ‘International Corporation, to enter into 
arrangements with Government of India os 
any State Government, Rulers, landlords of 


_ other persons that may seem conducive to the 
Company’s objects and obtain from them 


powers, privileges, concessions, licenses, 
grants ‘etc. Articles of Association explain 


the powers of Board of Ditectors. “The Board 


has full powers of management subject to 


certain specified limitations. Approval of the 


. President of India is necessary only in certain 
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matters i.e. to secure repayment of. borrow- 
ings, to undertake works involving capital 
expenditure exceeding ‘Rs. fifty lakhs, to ap- 
point officers on pay scale with maximum pay 
of Rs. 2,250/-+or more per month, to invest 
moneys in securities, to set apart any part of 
profits to provide. a fund to provide for pen- 
sions, gratuities, to create Provident Fund. 
Board of Directors can elect one of them as 
Managing Director. he Chairman of Direc- 
tors’ meetings could be nominated by the Pre- 
sident of India. Proposals or decisions of 
the Board raising an important issue is to be 
referred by the Chairman for the decision of 
the Central Government. If the Govern- 
ment’s views are not received within one 
month, Board shall be entitled to proceed in 
accordance with its proposal or decision. 
President of India may issue directions in re 
gard to Reserve Fund. Auditor of the Com- 
pany has to be appointed by Central Gov- 
ernment on the advice of the Comptroller 
and Auditor General of India and the latter 
shall have certain powers as stated in Arti- 
cle 110. There is also a provision in the 
Articles of Association to the effect that until 
31-8-1982, no capital expenditure in excess of 
Rs. 5 lakhs per project or in excess of Rs. 25 
lakhs in the aggregate in any one financial 
year shall be incurred without the approval 


of the majority 6f the Directors, but so as 


fo include’ in’ such majority 


the Directors 
nominated by P. P. C. aaa e: i 


12. The, Government of India, has only àa 


bare majority and not the entirety of the 
share capital of the Company i.e. Cochin Res 
fineries Ltd. A substantial part of the share 
capital belongs to a foreign company. #here 
is no material to show exclusive or anusual 


financial assistance has been given by the. . 


Government. The Board Of Directors nas 
practically full control over the management 


of the affairs of the Company. The fact thai, 


five out of nine Directors are Govern- 
ment nominees is not sufficient to say 
Government .has exclusive or unusual con- 
trol over management etc. This conclu- 
sion is valid even taking into considerà- 
tion certain reservations regarding .approval 
of Central Government. For that matter the 
foreign company has power of veto in regard 
to capital expenditure in excess..of specified 


limits. Presence of nominees of. a foreign. 


company in the Board is a significant circum- 


7 stance. It cannot. be. said that..there.is deep. 


and pervasive state control. Of. course Com- 


pany .may enjoy monopoly, status since it ix , 


dealing with precious. commodities like petro- 


leum. and petroleum products and the like - 


_and such an activity -is -Of public importance, 


Raman Sukumaran, v. Velayudhan ‘Madhavan’ 


“lished. The 


under Art. 12, 


“any suit. 


viewed ‘in the light” of “importance of these 
commodities in the life of the Nation. There 
is ito material to show that any activity cf 


' the Government has been handed over to’ the 


Company. Existence of any element of 
authority os command has not been estab- 
totality of the circumstances 
mentioned above is not sufficient to show that 
“voice is ‘that: of ‘the Government or hands 
are of- the Government” or that the Com- 
pany is “an agent or surrogate of State, in 
fact owned by the State, in truth controlled 
by State and in effect an incarnation of 
State”. It is no more than a Government 
Company under tbe Company Jaw and not al 
limb of Government. - In this view, I uphold 
the contention of first ‘respondent-Company 
that it is not an instrumentality of. State 
within the meaning of Art. 12 of the Con- 
stitution. 

13. The grievance of the petitioner is that 
impugned action of the Company offends his 
fundamental right to equality guaranteed; 
under Ast. 14 of the Constitution. Such a 
claim cannot be put forward against the Com- 
pany as it is not the State or an authority 
l it is, ‘therefore, unnecessary 
to go into the merits -canvassed in the peti- 
tion. The petition is dismissed, but under 


‘the circumstances, without costs, 


Petition dismissed, 
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. |. KHALID, J.. 
Raman Sukumaran, Petitioner v. Velayu- 


E dhan Madhavan, Respondent. 


C. R. P. No. 1815 of 1979-1, DJ- 26-2-1982. 

Civil P. C. (5 of 1998), O. $, R. GA — 
Counter-claim — Maintainability — Power 
of Court to treat counter-claim as plaint in 
cross suit — Suit for injunction by the plain- 
tiff —- Coarter-ciaim by defendant for de- 
claration of title — Maintainable. 

Rule 6-A contemplates counter-claim in 
The scheme of the new tule is to 
permit the defendants to set up counter- 


claims, which arise between the parties and 


which are cognisable by the Court where the 
suit is pending. The object appears to be to 
reduce pendency of cases so that cause. of 
action and cross-claim similar in nature 
could be clubbed together and disposed of 
by a, common judgment. AIR 1964 SC J}, 


“Rel. on. (Para 6) 
Cases Referred: Chronological  Parzs 
AIR 1977 Cal 312 7 


AR 1964 SCH Z . 5 
D. Narayanan Potti, for Petitioner: $.. 
Subramanya Iyer, for Respondent. 


€2/DZ/B252/82/TGD/DVF - 


Ker. 253 . 


254 Ker. 


ORDER :— The plaintiff in O. S. No. 288 
of 1978 of the Munsiff’s Court, Haripad, is 
the revision petitioner. The suit was for an 
injunction to restrain the defendant from 
trespassing into the plaint schedule property 
and tampering with the Fences constructed by 
the plaintiff. The property inthe plaint sche- 
dule was part of a bigger item, (owned) jointly 
by the defendant and his brother. There was 
a partition between them. The plaintifi’s 
wife is the assignee from the defendants 
brother and the suit was filed by the husband 
on behalf of the wife. In the suit the defen- 
dant-respondent filed a counter-claim under 
Order VIH, Rule 6-A, C. P. C. The counter 
claim related to A schedule (1) therein, which 
formed a part of the property allotted to him 
in partition and to which he was entitled to 
be in possession. According to him the plain- 
tiff trespassed into that portion and put up 
fences. In the counter-claim he sought for a 
declaration of his title to the property and 
recovery of possession of the same from the 
plaintiff. This counter-claim was resisted by 
the plaintiff on various grounds, principally 
on the ground that such a counter-claim 
under O. VII, R. 6-A was not entertainable. 
The Court below held that the counter claim 
was in order and rejected the plaintifi’s ob- 
jection. Hence this revision. 


2. The learned counsel for the petitioner 
submits before me that the ‘ provisions of 
O. VII, R. 6-A can apply only in suits for 
money and that it cannot be extended to any 
suit, He first invited me to the opening 


words in O. VIA, R. 6 (1), C. P. C. which | 


read “where in a suit for recovery of money 
the defendant claims to set off . l 

to state that it admits of no doubt that this 
rule relates to money suits and money suits 
alone. Then he read R. 6-A and said that 
the expression therein “in addition .. ... . 

indicated that this rule also applied only to 
money suits. His submission is that, what 
this rule permiis a defendant is not only to 
claim a set-off but to put forward a counter- 
claim if any amount is due from the plaintiff, 
in excess of the plaint claim. But that can 
only be in a suit for money, and in no other 
suits. He sought further support for this 
contention by quoting Rule 6-F which reads: 


“6-F. Relief to defendant where counter- 
claim succeeds.— Where in any suit a set-off 
or counter-claim is established as a defence 
against the plaintiff’s claim, and any balance 
is found due to the. plaintiff or the defen- 
dant, as the case may be, the Court may 
give judgment to the party entitled to such 
balance.” 


Raman Sukumaran v. Velayudhan Madhavan 


A, 1. R. 


The submission made is that the expression 
“any balance is found due to the plaintiff or 
the defendant” also indicates that R. 6-A 
deals with only set off and counter-claims in 
money suits. He also invited my attention 
to O. XX, R. 19 which reads as follows: 


“Decree when set off or counter-claim is 
allowed :—~ (1) Where the defendant has been 
allowed a set-off or counter-claim against the 
claim of the plaintiff the decree shall state 
what amount is due to the plaintiff and what 
amount is due to the defendant, and shall 
be for the recovery of any sum which ap- 
pears to be due to either party. 

' XX XX Xx” 
to contend that this sub-rule also denotes that 
the set off or counter-claim can relate only 
in suits for money. 


3. The learned counsel for the respondent 
met this plea saying that even before the in- 
troduction of Rule 6-A in the C, P. C. by 
Act 104 of 1976, Courts had recognised the 
right in the defendants to claim a set off in 
suits other than money suits. Now a specific 
provision has been introduced to make the 
position clear. 


4. 1 shall consider the rival contentions 
presently. There is a clear distinction be- 
tween set-off and counter-claim. Before the 
introduction of Rule 6-A, the defendant had 
a statutory defence of set-off. I find it diffi- 
cult to accept the contention that a counter- 
claim can be made only in a suit for money. 
Instances ‘are not rare even before Rule 6-A 
came into vogue where counter-claims were 
put forward in suits other than money suits. 
Now specific provisions are made. Rules 6-A 
to 6-G deal with them. Rule 6-F deals with 
cases where Court finds a balance either in 
favour of the plaintiff or the defendant. The 
effect of Rules 6-A to 6-E and 6-G cannot be 
taken away by referring to R. 6-F alone. 
Even Rule 6-F need not refer to money suits 
alone. 

5. In Laxmidas v, Nanabhai, (AIR 1964 
SC 11), the Supreme Court had to deal with 
a suit by one partner against the heirs of a' 
deceased partner for specific performance of 
an agreement by which the co-partner had 
agreed to convey his interest to the former. 
A counter-claim was made by the defendants 
for account of the dissolved firm. An objec- 
tion was raised that the counter-claim was 
not maintainable. In dealing with the law . 
on the point the majority observed thus in 
paragraph it: 

“The question has therefore to be consider- 
ed on principle as to whether there is any- 
thing in law — statutory or otherwise — ° 
which precludes a Court from treating a 
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counter-claim as a plaint in a cross-suit. We 
are unable to see any. No doubt, the Civil 
Procedure Code prescribes the contents of a 
plaint and it might very well be that a coun- 
ter claim which is to be treated as a cross 
suit might not conform to all these require- 
ments but this by itself is not sufficient to 
deny to the Court the power and the jurisdic- 
tion to read and construe the pleadings in a 
reasonable manner. ... ... 

If so much is conceded it would then become 
merely a matter of degree as to whether the 
counter-claim contains all the necessary re- 
quisites sufficient to be treated as a plaint 
making a claim for the relief sought and if 
it did it would seen proper to hold that it 
would be open to a Court to convert or treat 
the counter-claim as a plaint in a cross-suit. 
To hold otherwise would be to erect what in 
substance is a mere defect in the form of 
pleading into an instrument for denying what 
justice manifestly demands. We need only 
add that it was not suggested that there was 
anything in O. VIII, R. 6 or in any other 
provision of the Code which laid an embargo 
on a Court adopting such a course.” 


The Supreme Court has, in this decision, out- 
lined the scope of a counter-claim, though 
not in a money suit. 


6. The petitioner’s counsel supports his 
submission with a reference to the wording 
of Rule 6. But this can be easily met. While 
Rule 6 opens with the words “Where in a suit 
for the recovery of money the defendant 
claims” Rule 6-A opens with the words “A 
defendant in a suit may”. The distinction is 
obvious and cannot escape notice. While 
Rule 6 deals with suits for money Rule 6-A 
deals with all suits. The submission made 
by the petitioner’s learned counsel on the 
words “in addition to his right of pleading a 
set-off under Rule 6” can also be easily met, 
Rule 6-A enables a defendant in a suit for 
the recovery of money not only to plead a 
set-off but also set-up a counter-claim. That 
does not automatically lead to the inference 
that Rule 6-A was introduced only to safe- 
guard counter-claims in suits for recovery of 
money. The scheme of the new rule is to 
permit the defendants to set up counter- 
claims, which arise between the parties and 
which are cognisable by the Court where the 
suit is pending. To accept the petitioner’s 
case would be to destroy the object of the 
new Rules. The object appears to be to re- 
duce pendency of cases so that causes of 
action and cross-claims similar in nature 
could be clubbed together and disposed of by 
a common judgment. Now a specific provi- 
sion has been enacted though even before the 


Padmanabhan v. Parameswaran, 
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introduction of Rule 6-A, in appropriate 
cases, Courts bad entertained and disposed of 
counter-ciaims. 


7, The learned counsel for the respondent 
brought to my notice a decision reported in 
Daga Films v. Lotus Production, (AIR 1977 
Cal 312) being a case decided after the 
amendment again to emphasise his point that 
Rule 6-A contemplates counter-claims in any 
suit. In that case the plea that is now put 
forward before me is not seen put forward. 
The case there was whether the amended pro- 
cedure would apply since the suit was in- 
stituted prior to the amendment. The suit 
was filed for a declaration that the document 
dated 7-4-1970 was void or voidable and for 
a perpetual injunction restraining the defen- 
dants from enforcing the said document by 
realising any sum from the plaintiff and for 
a decree for Rs. 1,00,000/- by way of 
damages. The defendants in that case put 
forward a counter-claim for damages. Ulti- 
mately when the matter came up for trial, 
the suit was not pressed and it was contend- 
ed that the suit not having been pressed, the 
counter-claim should go as it had no legs to 
stand. This plea was repelled and a decree 
in favour of the defendants was passed. Thus, 
it can be seen that Courts have not restricted 
the scope of Rule 6-A only to money suits. 


In the result, the submission that R. 6-A 
can apply only to suits for recovery of money 
has to fail. The Court below was right in 
holding that the counter-claim was justified. 
In the result, this C. R. P. fails and is dis- 
missed. The parties are directed to bear 
their costs. 

Revision dismissed. 
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P. SUBRAMONIAN POTI, Ag. C. J. AND 
V. KHALID, J. 
Padmanabhan Raveendran, Appellant V. 
Parameswaran Appukuttan, Respondent. 


S. A. (Unnumbered) of 1980, D/- 
1981.% 


Kerala Conurt-fees and Suits Valuation Act, 
1959 (10 of 1960), S. 52, Explanation 3 — 
Plaintiff appealing against dismissal of his 
suit for recovery of money due on promis- 
sory note executed by defendant — Future 
interest claimed in suit not relinquished in ap- 
peal — Held interest accrued after institution 
of suit formed part of subject matter of 2p- 


* Against order of Sub Court, Quilon in A. S. 
No. 5 of 1979, 


DY/EY/B770/81/HR/RSK 


6-3- 
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peal sce same was not relinquished by piein- 
' KE. 1966 Ker LT 997, A. S. No. 220 of 1979 
{Ker} and AIR 1974 Ker 148 (FB), Ref. 


(Para 7) 

Cases Referred: Chronological Paras 
(1979) A. S. No. 220 of 1979 (Ker) ` 5 
AIR 1974 Ker 140 : 1974 Ker LT 56 (FB) 
4, 6 


1966 Ker LF 997: 1966 Ker LJ 1113 4 

S. Subramonia lyer, for Appellant; Govt. 
Pleader, for Respondent. 

KHALID, J.:— A court-fee question in a 
second appeal comes up before us on refer- 
-once by a learned single Judge. The plain- 
tif is the second appellant. The suit was 
for recovery of money due on a promissory 
mote executed by the defendant. Defendant 
admitted execution but contended that it was 
not supported by consideration. The trial 
Court negatived the contention and decreed 
the suit. In appeal by the defendant, the ap- 
pellate Court accepted the defence plea and 
dismissed the suit. Hence this second appeal. 

2. In the second appeal court-fee was paid 
only on the’ promissory note amount with 
interest till date of the suit. Court-fee was 
mot paid for the interest accrued after the 
institution of the suit. Whe appellant’s case 
is that Explanation (3) to Section 52 of the 
Court-fees Act does not apply in this case 
because he is not questioning the award of 
interest and is not seeking to"avoid it. The 
office objected stating that the plaintiff had 
claimed future interest in the suit and hence 
the subject-matter of the second appeal should 
be deemed to include future interest also. The 
taxing officer referred the case to the Court 
for hearing as the appellant’s counsel wanted 
the matter to be decided by the Court. 

3. Explanation (3) to Section 52 of the 
Court-fees Act reads as follows: 

“In claims which include the award of 
interest subsequent to the institution of the 
suit, the interest accrued during the pendency 
of the suit till the date of the decree shall be 
deemed to be part of the subject-matter of 
the appeal except where such interest is Te- 
linquished.” 

The submission made is that this Explanation 
can apply only to a defendant’s appeal since 
there is no accrual of interest during the 
pendency of the suit when the suit is dismis- 
sed. According to the appellant, the princi- 
pal amount itself is denied to him wherefore 
there is no question of any interest having 
‘accrued during the pendency of the suit. Ac- 
cording to him, interest will be deemed to 
Ihave: accrued ‘only when the suit is decreed. 


Im the case of a defendants. appeal, he ‘has 


to get the decree for interest avoided. 


Padmanabhan. v. Parameswaran. .: - i 


å. I R. 


4 The question came up for considera- 
tion directly: in Ouseph v. Narayana Pillai, 


. (1966) Ker LT 997) and indirectly in Rat- 


namma v. Karthiyayani Pillai (1974 Ker LF 
56) : (AIR 1974 Ker 140) (FB). In the ear- 
lier case, Raman Nayar J., as he then was, 
referred to Explanation (3) to Section 52. and 
repelled a contention similar to the one raised 
before us in this second appeal. The learned 
Judge held that Explanation (3) to Section 52 
applied whether appellant was the plaintiff 
or the defendant. 

5. One of us had to consider the same 
question in an unnumbered appeal, subse- 
quently numbered as A. S. No. 220 of 1979 
(Ker). That was a defendant’s appeal against 
a decree for money with interest at 6% per 
per annum. The contention put forward 
there was that no court-fee was payable on 


. the interest decreed since what the defen- . 


dant wanted was the suit to be dismissed for 
the principal amount and if the suit was dis- 
missed for the principal amount there was no 
question of any interest. The appellant also 
contended that Explanation (3) to S, 52 ap 
plied only to a plaintiffs appeal because of 
the use of the words ‘except where such inter- 
est is relinquished’. The contention is that 
interest can be relinquished only by the plain- 
tiff and not by the defendant. That conten- 
tion ‘was repelled. and the court-fee was direct- 
ed io be paid for the interest also. 

é The appellant’s counsel submitted that 
during the pendency of a suit or an appeal, 
there is no accrual of interest, for, the plain- 
tiff cannot as of right claim such interest. 
Under Section 34 of. the Code of Civil Pro- 
cedure, the Court has, discretion either - to 
allow or to disallow the interest accruing 
during the pendency of a ‘litigation. Since 
the Court has this, discretion it is not a neces- 
sary appendage to the suit amount. Para- 
graph 6 of the Full Bench case reported in 
1974 Ker LT 56: (AIR 1974 Ker 140) reads: 

“In this regard, we may also advert to 
Explanation (3) which by a deeming provi- 
sion has included as part of the subject- 
matter of the appeal, interest Subsequent to 
the institution of the suit till the date of the 
decree indicating thereby that in the absence 
of the deeming provision such interest_would 
not be part of the subject-matter of the ap- 


` peal,” 


This | means that in view of this Explanation, 
interest accrued. would be .part of tic’ subject- 
inatier of the. appeal. 


7. The: words ‘except where. such interest 
is relinquished’, in. the, Explanation. give , the 
necessary guideline. to understand it, The 
plaintiff alone can relinquish inferegt. claimed 
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in the suit. The plaintiff had claimed future 
interest. He did not relinquish the interest. 


Hence Explanation (3) directly comes into 
operation. 


The objection raised by the taxing officer 
has to be upheld. Time for payment of 
court-fee one month. 
Appeal dismissed. 
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U. J. BHAT, J. 


M/s. Madras Rubber Factory Limited 
(MRF Limited), Madras-2, Petitioner v. Rub- 
ber Board, Kottayam and others, Respon- 
dents. 


O. P. No. 396 of 1981-D, D/- 10-6-1982. 


(A) Rubber Act (24 of 1947), S. 3 (hb) — 
‘Rubber’ — Whether scrap rubber is rubber. 


It may be that scrap rubber may not fall 
within sub-clauses (i), Gi) and Git) of Sec- 
tion 3 (h) of the Act; but it is roped in by 
the inclusive definition of rubber. In view 
of the specific inclusion of scrap rubber in 
the definition of “rubber” by virtue of the 
inclusive definition, it cannot be contended 
that scrap cubber is not rubber, but only 
source of rubber for the purpose of the Act. 

(Para 4) 


{t cannot be accepted that scrap rubber as 
such is not “rubber” and that only the “dry 
rubber content” of scrap rubber is “rubber” 
as defined in the Act. It is scrap rubber it- 
self which is rubber as defined. (Para 12) 


{B) Rubber Act (24 of 1947), S. 12 0) — 
Imposition of rubber cess — Scrap rubber is 
rubber ‘produced’ in India — Hence it is 
excisable. 


Coagulated latex, tree lace, cup lump and 
scrap rubber are all derived from latex. 
Coagulated latex is latex which is chemically 
treated whereas other forms are naturally 
coagulated latex. Field latex, which is juice 
obtained from the rubber tree is the natural 
product of the tree, just as coal in the natural 
underground phenomenon existing in earth. 
Just as coal existing underneath the earth 
cannot be used by any consumers without 
human agency bringing it out and reducing 
ft to consumable forms, juice inside the rub- 
ber trees cannot be used by consumers unless 
it is brought out by human agency. The pro- 
cess of bringing out juice from the rubber 
tree is also an elaborate and expensive pro- 
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cess for which human agency is absolutely 
necessary. It is human activity and ingenuity 
through a highly skilful process that makes 
latex available to the consumers. This pro- 
cess can certainly be regarded as process of 
production of latex, either in the uncoagu- 
lated form or in the coagulated form. Scrap 
rubber is nothing but naturally coagulated 
form of latex. It has, therefore, to be held 
that scrap rubber is rubber “produced” in 
India. Hence the same is excisable. 

{Para 7) 


(C) Rubber Act (24 of 1947), Section 12 — 
Ruber Rules (1955), R. 33-D — Imposifion 
of rubber cess — ‘Acquire’ and ‘use’, distme- 
tion between —- Scrap rubber acguired for 
manufacture of rubber products and used im 
such manufacture is liable for excise duty. 


In S. 12 (2) what is meant by stating “from 
the manufacturer by whom such rubber is 
used” is “from the manufacturer by whom 
such rubber is acquired”. The mere acquisi- 
tion of rubber as defined in the Act in what- 
ever form it may be, for the purpose of 
manufacture would amount to the use of the 
rubber by the manufacturer. It may be that 
the manufacturer will have to subject the 
rubber to processes or purify it; nevertheless, 
what he uses is the rubber which he acquires 
and not merely the purified or processed 
rubber he obtains. 1965 Ker LT 1159, Rel. 
on. (Para 9) 


The petitioner company in the instant case 
having acquired scrap rubber for manufac- 
ture of rubber products has used jt in such 
manufacture and the same is liable for excise 
duty. (Para 9) 


(D) Rubber Act (24 of 1947), Ss. 3 (h) and 
12 (i) — ‘Rubber’ — ‘Dry rubber content? — 
Expression “rubber” in S. 12 (1) cannot be 
read as meaning the weight of dry and pure 
rubber in scrap rubber and other forms of 
rubber — Cess can be levied only on ‘dry 
Weight of scrap rubber — Classification made 
between latex and other forms of rubber is 
a reasonable classification. (Constitution of 
India, Art. 14; Interpretation of Statutes), 


The expression “dry rubber content” is one 
which could be applied only with reference 
to latex and not with reference to scrap 
rubber. It is true that definition of an ex- 
pression given in a statute may not apply 
in the context of some sections of the Sta- 
tute. Of course, normally whenever a word 
is defined in the Statute and that word occurs 
in the, succeeding sections, the meaning given 
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in the definition must be applied in constru- 
ing the sections concerned. However, there 
is an exception to this normal rule; if in the 
subject or context of a particular section it 
appears that there is something repugnant so 
that the definition cannot be fitted in, the 
Court is at liberty not to construe the word 
occurring in that section in the manner in 
which it has been defined but to give it either 
its ordinary meaning or some other meaning 
apposite to the context or subject. (Para 14) 


The expression “rubber” in S. 12 (1) can- 
not be read as meaning the weight of dry 
and pure rubber in scrap rubber and other 
forms of rubber. It is not as if dry rubber 
content of latex indicates only pure rubber 
content of latex. Dry rubber content of latex 
also includes a small percentage of impuri- 
ties. It cannot, therefore, be said that impuri- 
ties in other forms of rubber should be ex- 
cluded for the purpose of S. 12. (Para 14} 


It is not as if with reference to scrap rub- 
ber the entire weight is to be taken into con- 
sideration. Form ‘K? requires the manufac- 
turer to give the dry weight of scrap rubber. 
The intention is very clear, viz., that it Is 
only on the dry weight of the scrap rubber 
that cess will be levied. (Para 14} 


In imposing specific duty there may be an 
intrinsic inequality involved depending on the 
quality of the product, since duty is levied 
on the physical unit irrespective of the qua- 
lity or value of the unit. A 1969 SC 1094, 
Rel. on. (Para 15) 


It is true that combined operation of Sec- 
tion 3 (h) and S. 12 (1) is to give a different 
treatment to latex by taking only dry rubber 
content. This classification is certainly rea- 
sonable since latex contains more than 50% 
water while in the very nature of things scrap 
rubber would contain only a. very small 
quantity of, moisture. The Statute has been 
enacted to provide for the development of 
the rubber industry under the control of the 
Union through the instrumentality of the 
Rubber Board. One of the objects of the Act 
is to levy excise duty on rubber. The classifi- 
cation made between latex and other forms of 
rubber is certainly a reasonable classification 
and has nexus with this object of the Act. 
The object is not to levy cess on produce 
which contains more than 50% water but 
only to levy cess on rubber as defined in the 
Act, i.e. a produce which is in the main 
rubber. It is also to be noticed that neces- 
sarily scrap rubber and other forms of rubber 
containing some impurities will be cheaper 
than the dry rubber content of latex. Under 
these circumstances, the argument that if 
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milling waste is not to be deducted from the 
weight of scrap rubber, levy of cess on 
rubber under S. 12 (1) read with Ext. P-I1 
notification of Central Government specify- 
ing rate, would offend Art. 14 of the Con- 
stitution has to fail. Section 12 (1) if under-: 
stood in the light of the construction put on 
S. 3 (h) does not offend the equality clause. 
It is not possible to construe the expression 
“rubber” occurring in S. 12 (1) in its applica- 
tion to scrap rubber as excluding milling 


waste. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1977 SC 597 il 
AIR. 1969 SC 1094 15 
1965 Ker LT 1159 : ILR (1966) 1 Ker 60 

9 
AIR 1959 Cal 222 5 


K. C. John, George Varghese and K. K. 
John, for Petitioner; Joseph and Kuriyan and 
S. Siri Jagan (for No. 1) Central Govt. Plea- 
der (for No. 2) and Govt. Pleader (for No. 3), 
for Respondents. 


ORDER :— This is a petition filed by the 
Madras Rubber Factory Limited under Arti- 
cle 226 of the Constitution of India for a de- 
claration that S. 12 (1) of the Rubber Act 
24 of 1947 (for short the ‘Act’) is violative 
of Article 14 of the Constitution if construed 
as conferring power to levy cess in some 
cases on the weight of rubber including mois- 
ture and foreign materials and in other cases 
by excluding the foreign materials and mois- 
ture; to declare that notification, Ext. P-11 is 
violative of Art. 14 of the Constitution; to 
declare that the petitioner company is liable 
to pay cess only on the dry rubber contents 
of the scrap rubber purchased after exclud- 
ing milling waste; and to issue a writ of 
certiorari quashing demand notices Exts. P-1 
to P-9 in relation to levy of cess on scrap 
rubber and fo call for the records relating to 
poceedings in O. P. Nos. 528 of 1976, 529 of 
1976, 167 of 1977, 637 of 1977, 139 of 1978, 
184 of 1979, 269 of 1979, 468 of 1979 and 
27 of 1980 which culminated in Ext. P-10 
common order of the 3rd respondent, Dis- 
trict Judge, Kottayam and to quash the same. 

2. Petitioner is a company incorporated 
under the Companies Act and having facto- 
ries in several places in Kerala and outside 
and engaged in the manufacture of tyre and 
other rubber products. Petitioner company 
has been purchasing different varieties of 
rubber such as sheet rubber, crepe rubber, 
scrap rubber, etc. for the purpose of manu- 
facture of rubber products. All these types 
of rubber are ‘rubber’ as defined in S. 3 (h) of 
the Act. Section 12 (1) of the Act_ entitles 
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the Rubber Board to levy cess at a rate not 
exceeding 50 ps. per kilogram on all rubber 
produced in India as notified by the Central 
Government. The cess may be collected in 
accordance with the Rubber Rules, 1955 (for 
short the ‘Rules’) either from the owner of 
the estate in which rubber is produced or 
from the manufacturer by whom such rubber 
is used. Rule 33-D of the Rules empowers 
the Rubber Board to levy cess on the rubber 
acquired by the manufacturers by demand 
notice issued to the manufacturer and collect 
the same from them. For the nine half years 
beginning from 1-4-1975 and ending with 
30-9-1979 Rubber Board issued Exts. P-1 to 
P-9 demand notices to the petitioner com- 
pany requiring the company to remit cess at 
the rate of 40 Ps. per kilogram (at the rate 
notified as per Ext. P-11 by the Central Gov- 
ernment) before the dates fixed in those 
notices. Petitioner raised a contention that in 
taking into consideration the quantity of scrap 
rubber acquired by the petitioner for its use, 
the Rubber Board has illegally included 
milling waste also. Petitioner, it is said, pur- 
chases different types of rubber including 
scrap rubber. Scrap rubber cannot be used 
for the manufacture of tyre and other rubber 
products manufactured in the petitioner’s 
factories unless it is converted into crepe 
rubber which is got done through other pro- 
cessors. In the process of such conversion 
of scrap rubber into crepe rubber, according 
to the petitioner, moisture and waste mate- 
rials to the extent of 15% to 20% are re- 
moved and the actual rubber used by the peti- 
tioner in the manufacturing process is only 
the net weight of crepe rubber. Petitioner 
obtained certificates from the institutions 
from where the scrap rubber consignments 
were converted into crepe rubber to show the 
gross weight of scrap rubber and the weight 
of milling waste and the net weight of crepe 
rubber obtained. Petitioner contended that 
cess under S. 12 (1) of the Act can be levied 
only on the weight of crepe rubber in so far 
as scrap rubber is concerned. This conten- 
tion was not accepted by the Rubber Board. 
The petitioner preferred appeals by way of 
petitions before the District Judge, Kottayam 
as provided in S. 12 (6) of the Act in regard 
to all the nine half years. The original peti- 
tions were heard together and disposed of 
by a common order Ext P-10 by the District 
Judge, Kottayam, who reiected the conten- 
tions of the petitioner. The petitions were 
dismissed but without costs. It is in this 
background that the present original petition 
has been filed. 
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3. The learned counsel for the petitioner 
has urged the following contentions : 


(i) Scrap rubber, which is the commodity in 
question in this case is not rubber at all but 
only source of rubber and therefore excise 
duty cannot be Jevied on it under the Act. 


(ii) Petitioner company does not Use scrap 
rubber, but uses only crepe rubber, which is 
obtained after getting the scrap rubber pro- 
cessed through other factories and as such 
the petitioner company cannot be said to use 
scrap rubber in the manufacture of rubber 
products. Hence what is excisable is only 
quantity of crepe rubber used and not 
quantity of scrap rubber acquired. 


(iii) ‘Rubber’ as defined in Section 3 (b) 
of the Act and dealt with in Section 12 of 
the Act must be so construed as to exclude 
milling waste in so far as scrap rubber is 
concerned, in which case the assessments made 
by the Rubber Board are contrary to law. 


(iv) If the above construction is not accept- 
ed, the provision in Section 12 (1) of the Act 
and Ext. P-11 notification fixing cess at 40 ps. 
per kilogram of rubber are discriminatory 
and arbitrary and are liable to be struck 
down as being violative of Art. t4 of the 
Constitution in which case also the assess- 
ments are illegal, and 


(v} In the assessment made on Dunlop 
India Limited in regard to scrap rubber, the 
Rubber Board has allowed deduction of the 
milling waste and levied assessment only in 
regard to the weight of crepe rubber; there- 
by the Rubber Board has shown discrimina- 
tion against the petitioner and therefore also 
the assessments are illegal. 


4. In order to decide the first contention 
raised viz., whether scrap rubber is rubber 
for the purpose of the Act, we have to look 
into the definition of ‘rubber’ given in S. 3 (h) 
of the Act. Definition of ‘Rubber’ occurring 
in Section 3 (b) of the copy of the Act print- 
ed in Government of India Press, New Delhi 
and published by the Manager of publica- 
tions, Dethi is as follows: 


“3, (b) “rubber” means— 


(i) crude rubber, that is to say, rubber pre- 
pared from the leaves, bark or latex of any 
rubber plant; 


(ii) the latex of any rubber plant, whether 
fluid or coagulated, in any stage of the treat- 
ment to which it is subjected during the pro- 
cess of conversion into rubber; 

(iii) latex (dry rubber content) in any state 
of concentration, 


and includes scrap rubber, sheet rubber. 
rubber in powder and all forms and varieties 
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of crepe rubber, but does not include rubber 
contained in any manufactured article;” 


“Rubber” is defined as meaning something 
and also including something. It may be that 
scrap rubber may not fall within sub-cls. (i), 
(ii) and (iii) of S. 3 (h) of the Act; but it is 
roped in by the inclusive definition of- rubber. 
It is argued that scrap rubber is only a source 
of crepe rubber and not “rubber’ by itself. 
The same argument would with greater legi- 
limacy apply to latex which certainly is a 
source of rubber and not rubber as such. 
In view of the specific inclusion of scrap 
rubber in the definition of “rubber” by virtue 
of the inclusive definition, the petitioner can- 
not contend that scrap rubber is not rubber, 
but only source of rubber for the purpose of 
the Act. 


5. It is also argued that scrap rubber is 
not produced by intervention of human 
agency and therefore the same is noft excis- 
able. What Section 12 (1) of the Act contem- 
plates is “duty of excise on all rubber pro- 
duced in India’. It is contended that scrap 
rubber is not something produced. In page 5 
of Central Excise Duties and Economic De- 
velopment in India by Sivakumar Singh it is 
stated : 


“Ordinarily excise means a tax or duty on 
home produced goods either at some stage of 
production or before their sale to home con- 
sumers. .. ... o 


An excise duty may be levied on raw mate- 
rials or at any intermediate stage of their 
production or when the articles are ready 
for consumption.” 


Entry 84 in List 1 of Schedule VII of the 
Constitution mentions duties of excise on 
goods manufactured or produced in India. 
Article 366 (12) defines ‘goods’ as including 
raw materials, commodities and articles. In 
Aluminium Corporation of India v. Coal 
Board, (ATR 1959 Cal 222) the question arose 
whether coal is a commodity produced and 
the question was answered in the affirmative. 
Calcutta High Court stated thus (para 17): 


“Although coal is undoubtedly a natural 
product, the operations required to bring it 
up to the surface and to make it marketable 
or even usable is so elaborate and expensive 
that to speak of the mining and condition of 
coal as its production is wholly appropriate. 
.. ase ase ss Entry No. 84 appears to contem- 
plate some expenditure of human skill and 
labour in bringing the goods concerned into 
the condition which would attract the duty. 
It is not required that the goods should be 
manufactured in the sense that raw material 
should be used to turn out something 
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altogether different, but it is still required that 
they should be produced in the sense that 
some human activity should be spent on them 
and they should be subject to some processes 
in order that they may be brought to the 
state in which they may become fit for con- 
sumption. ... ... .. ... .. Coal has to be 
raised from the bowels of the earth, broken, 
sifted and graded before it can be offered te 
consumers. . : 


6 On the same reasoning, which appears 
to be wholesome, it has to be held that scrap 
rubber is also goods produced in India. This 
is so in regard to all forms of natural rubber, 
whether it is latex or scrap rubber, or cup 
Jace, etc. Latex which is milky juice of 
rubber tree called “Hevea brasiliensis” ob- 
tained on cutting the bark of the tree is the 
source of all forms of natural rubber includ- 
ing scrap rubber, cup lace, etc. Latex vessels 
in the bark are cut and the milky juice 
tapped and collected in cups attached to the 
rubber tree. The latex so collected in the 
cups is later on transferred to other vessels. 
There will be dry strips of rubber in the old 
cuts. There will be lumps of coagulated 
latex found in the cups used previously for 
tapping. These are called tree lace and cup 
lump respectively. Some part of the latex 
may fall at the bottom of the tree and that 
is also collected and it is called earth scrap. 
Similarly there is bark scrap recovered from 
the bark removed for tapping. Table | at 
page 14 of the Vanderbelt Rubber Handbook 
shows the various types of sources of natural 
rubber, such as chemically coagulated latex, 
cup lump, tree lace, bark scrap, earth scrap, 
etc. Smoked sheets are the international 
types of rubber obtained from latex; estate 
brown crepes are obtained from cup lump 
and tree lace. Thin brown crepes are obtain- 
ed from bark scrap and flat bark scrap is 
obtained from earth scrap. It is seen that 
80% of the natural rubber is derived from 
coagulated latex. 


7. Thus, it could be seen that coagulated 
latex, tree lace, cup lump and scrap rubber 
are all derived from latex. Coagulated latex 
is latex which is chemically treated whereas 
other forms are naturally coagulated latex. 
Field latex, which is juice obtained from the 
rubber ‘free is the natural product of the 
tree; just as coal is the natural underground 
phenomenon existing in earth. Just as coal 
existing underneath the earth cannot be used 
by any consumers without human agency 
bringing it out and reducing it to consumable 
forms, juice inside the rubber trees cannot be 
used by consumers unless it is brought out 
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by human agency. The process of bringing 
out juice from ihe rubber tree is also an 
elaborate and expensive process for which 
human agency is absolutely necessary. It is 
human activity and ingenuity through a 
highly skilful process that makes latex avail- 
able to the consumers. This process can 
certainly be regarded as process of produc- 
tion of latex, either in the uncoagulated form 
or in the coagulated form. Scrap rubber is 
nothing but naturally coagulated form of 
latex. It has, therefore, to be held that scrap 


Jrubber is rubber “produced” in India. 


8. Section 12% of the Act deals with the 
imposition of rubber cess and it reads as 
follows : 

“12. Imposition of rubber cess: (1) With 
effect from such date as may be notified by 
the Central Government in this behalf, there 
shall be levied and collected as a cess for 
the purposes of this Act a duty of excise on 
all rubber produced in India at such rate not 
exceeding one anna per pound of rubber so 
produced as the Central Government may by 
the same or a like notification, from time to 
time fix. 


(2) The said duty of excise shall be pay- 
able by the owner of the estate on which the 
rubber is produced, and shall be paid by him 
to the Board within one month from the 
date on which he receives a notice of de- 
mand therefor from the Board. 


(3) The said duty of excise may be re- 
covered as if it were an arrear of land reve- 
nue. 

(4) For the purpose of enabling the Board 
to assess the amount of the duty of excise 
payable by the owner of an estate under this 
seclion-— 

(a) the Board shall, by notification in the 
Gazette of India, fix the period in respect of 
which assessments shall be made, and 

(b) without prejudice to the provisions of 
Section 20, every owner of an estate shall 
furnish to the Board a return stating the 
total amount of rubber produced on the 
estate in each such period, not later than fif- 
teen days after the expiry of the penoa to 
which the return relates : 


Provided that in respect of an estate situat- 


ed only partly in India the owner shall in. 


the said return show separately the amounts 
of rubber produced within and outside India. 

(5) If any owner of an estate fails to fur- 
nish in due time the return referred to in 
sub-section (4) or furnishes a return which 
the Board has reason to believe is incorrect 


* As if stood before amendment by Act 21 of 
1960-—Ed. 
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payable by that owner in such manner as 
may be prescribed. 


(6) Any owner of an estate aggrieved by 
an assessment made under this section may 
within three months of the service of tbe 
notice under sub-section (2) apply to the Dis- 
trict Judge for the cancellation or modifica- 
tion of the assessment, and the District 
Judge shall, after giving the Board an op- 
portunity of being heard, pass such order 
(which shall be final) as he thinks proper, 


(7) The proceeds of the duty of excise col- 
lected by the Board and any of the fees 
levied under this Act (all of which shall form 
part of the Consolidated Fund of India) re- 
duced by the cost of collection as deter- 
mined by the Central Government, shall, if 
Parliament by appropriation made by law in 
this behalf so provides, be paid to the Board 
for being utilised for the purposes of this 
A ct.” 


Section 20 of the Act requires every owner, 
manufacturer and holder of special license to 
submit to the Board such returns as may be 
prescribed and maintain true and correct ac- 
counts and other records, etc. Section 25 of 
the Act empowers the Central Government 
to make rules to carry out the purposes of 
the Act. Rule 33-D provides for duty to be 
assessed on the quantity of rubber acquired: 
by the manufacturers during the period speci- 
fied in Rule 33 (e), viz., respective half years. 


9. The argument advanced on behalf of 
the petitioner is that only the quantity of the 
rubber actually used by the manufacturer is 
excisable and not the quantity of rubber ac- 
quired. The petitioner company acquires 
scrap rubber and sends it for processing to 
other processors and obtains back crepe 
rubber. In the processing of scrap rubber, 
impurities are, to a great extent, removed. 
These impurities are called milling waste. 
Milling waste is not used by the manufac- 
turer in the manufacture of rubber products. 
Therefore, it is submitted that in assessing 
cess the Rubber Board has to deduct milling 
waste from the quantity of scrap rubber 
purchased; in other words, the Rubber Board 
should take into consideration only the quan- 
tity of crepe rubber put to use by the peti- 
tioner. This distinction between “acquire” 
and “use” has been rebutted by a Division 
Bench of this Court in the decision reported 
in Ruby Rubber Works v. Rubber Board, 
((1965) Ker LT 1159). This Court pointed out 
that a combined reading of Section 12 of the 
Act with R. 33-D of the Rules would clearly 
indicate that the Act gives an option to col- 
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lect duty from the owner or the manufac- 
turer and that option has been exercised in 
framing the rules contained in R. 33-D which 
clearly indicates that duty has to be collected 
from the manufacturer. This Court also 
pointed out that in S. 12 (2) of the Act what 
is meant by stating “from the manufacturer 
by whom such rubber is used” is “from the 
manufacturer by whom such rubber is ac- 
quired”. The mere acquisition of rubber as 
jdefined in the Act in whatever form it may 
be, for the purpose of manufacture would 
{amount to the use of the rubber by the 
manufacturer. Jt may be that the manufac- 
iurer will have to subject the rubber to pro- 
{cesses or purify it; nevertheless, what he uses 
lis the rubber which he acquires and not 
jmerely the purified or processed rubber he 
obtains. The petitioner does not conduct 
any process by which scrap rubber is puri- 
fied into the form of crepe rubber. Suppose 
the petitioner company itself undertakes the 
process and thereafter uses the crepe form 
of the rubber in the manufacture of rubber 
products, there would be no doubt that it 
can be said to have used the scrap rubber 
and not merely the crepe rubber. Merely 
because the petitioner company does not 
undertake the processing work itself, but gets 
it done through other processors cannot 
change the position. It is pointed out that 
the incidence of excise duty on scrap rubber 
can be successfully avoided by the petitioner 
company by purchasing crepe rubber and 
not scrap rubber. That may be; but then, 
the petitioner company may have to pay 
higher price for crepe rubber. The reason 
why the petitioner company purchases scrap 
rubber and not crepe rubber is understand- 
able. Obviously, cost factor in the former 
is in favour of the petitioner. In any event, 
this is not a valid reason to hold that the 
petitioner company does not use scrap 
rubber, but uses only crepe rubber. I hold 
that the petitioner company having acquired 
|scrap rubber for manufacture of rubber pro- 
}ducts has used it in such manufacture and 
Ithe same is liable for excise duty. 


10. The third contention urged by the 
Jearned counsel for the petitioner is that 
‘rubber’ as defined in Section 3 of the Act 
and dealt with in Section 12 of the Act must 
be so construed as to exclude milling waste 
in so far as scrap rubber is concerned, in 
which case the assessments made by the 
Rubber Board are contrary to law. This 
argument is built around the construction 


sought to be given to the inclusive definition 
contained in S. 3 (bh) of the Act. In a pri 
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vate publication of the Act referred to by 
the learned counsel for the petitioner, the in- 
clusive definition beginning from “and in- 
cludes serap rubber” to “in any manufac- 
tured articles”; occurs in continuation of the 
last words “in any state of concentration” in 
sub-clause (jii) of Clause (h) of S. 3 of the 
Act. It is, therefore, argued that the inclu- 
sive definition is part of sub-clause (iii) and 
not part of sub-clause (h) as a whole. But 
this is not how it occurs in the Act published 
by the Government of India press at Delbi, 
as also in the gazette publication. In ihe 
latter the inclusive definition does not ap- 
pear in cofitinuation of sub-clause (iii), but 
it appears below it afler a comma. It is, 
therefore difficult to accept that the inclusive 
definition is an appendage to sub-clause (iii) 
and not appendage to Cl. (h) as a whole. 
“Rubber” has been defined in two ways i.e. 
“rubber” means the things mentioned in 
Cis. (i) to (iii) of S. 3 (hb) and also “rubber” 
includes scrap rubber etc. No doubt, with 
reference to latex in any state of concentra- 
tion, in sub-clause (iii), the words “dry 
rubber content” occur in brackets. This 
only means that in the case of latex it is the 
dry rubber content which is relevant and not 
the total weight of latex. The argument is 
that just as latex contains impurities and 
moisture, scrap rubber also contains impuri- 
ties and moisture and in the case of scrap 
rubber also, it is only the dry rubber con- 
tent which has to be taken into consideration. 


11. Neither the expression “latex” nor the 
words “dry rubber content” have been de- 
fined in the Act. As observed in Dunlop 
India Limited v. Union of India, (AIR 1977 
SC 597) “meanings given to articles in a 
fiscal statute must be as people in trade and 
commerce, conversant with the subject, 
generally treat and understand them in usual 
course.” “Indian Standard, — Glossory of 


terms used in the Rubber Industry Part I” 


issued by the Indian Standards Institution re- 
fers to latex as “colloidal acqueous dispersion 
of rubber”. At page 14 of Vanderbelt 
Rubber Handbook it is stated that original 
rubber content of latex is 30 to 45 per cent. 
At page 39 of 1979 Rubber Growers Com- 
panion issued by the Rubber Board, it is 
stated that rubber content of latex is 30% to 
40%, water content 55% to 60%, protien 
content 2% to 24% ete. Dictionary of 
Rubber by K. F. Heinisch at page 182 states 
that dry rubber content is determined by 
mixing coagulated latex with 1% ferric acid 
at P. H. 48% to 5.0% sheet coagulum and 
drying it at 70%. The percentage 30 to 40% 
represents the rubber hydro-carbon content 
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plus a small quantity of protein, resin, ash, 
minerals, and so forth. it is, further, stated 
that in practice, the product percentage of 
solid rubber remaining after drying is accept- 
ed as the rubber content of the latex. So 
far as the moisture is concerned, there can 
be no doubt that scrap rubber may contain 
a small quantity of it. That is because latex 
has become scrap rubber by natural process 
of coagulation. So far as ash, minerals, etc. 
there can be no significant difference in con- 
tent between latex and scrap rubber. Of 
course in certain types of scrap rubber like 
bark scrap, earth scrap, etc. there may be 
certain additional impurities such as particles 
of bark, or mud. 


12. Thus, it may be seen that the expres- 
sion “dry rubber content” is an expression 
of technical import. It is the percentage of 
dry solid rubber content in latex arrived at 
after subjecting the latex to particular pro- 
cesses. The available books on rubber de- 
scribe the process by which the dry rubber 
content of latex can be ascertained. But, the 
petitioner has not been able to place any 
material before the Court suggesting that the 
concept of “dry rubber content” could be 
used with reference to scrap rubber as well. 
It appears to me that this concept is in- 
applicable to scrap rubber mainly because 
scrap rubber is predominantly the dry form 
of latex though it may contain a small per- 
centage of moisture. The petitioner has mot 
been able to show to the Court any authori- 
ties stating that dry rubber content can be 
arrived at with reference to scrap rubber by 
subjecting it to any scientific process. There- 
fore, it is not possible to accept that scrap 
rubber as such is not “rubber” and that only 
the “dry rubber content” of scrap rubber is 
“rubber” as defined in the Act. It is scrap 
rubber itself which is rubber as defined. 


13. Section 12 (1) of the Act speaks of 
levying as cess, a duty of excise on all rubber 
produced in India at such rate not exceed- 
ing 50 ps. per kilogram of rubber so pro- 
duced, as the Central Government may fix. 
Clause (2) of Section 12 states that duty of 
excise so levied should be collected by the 
Board in accordance with the rules made in 
this behalf either from the owner of the 
estate or from the manufacturer, Clause (4) 
lays down the procedure to be followed by 
the Board in making the assessment. Rule 33 
of the Rules confers on the Board power to 
call for information and documents from the 
concerned persons. Clause (e) of Rule 33 
requires all manufacturers to submit half- 
yearly returns for the periods from Ist April 
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to 30th September and ist October to 3ist 
March of each financial year showing the 
total quantity of rubber in kilogram pur- 
chased or otherwise acquired during suca 
period and consumed or used in the process 
of manufacture during the said period. 
Clause (f) requires them to submit to the 
Board Auditor’s report certifying the correct- 
ness of the return submitted earlier. Tho 
rules prescribe the forms of returns to be 
submitted as aforesaid. Form ‘K’ is the pre- 
scribed half yearly return to be submitted in 
accordance with Rule 33 (e) of the Rules. It 
refers to different grades of rubber, Fiat 
bark (earth scrap crepe), Scraps and Sols 
crepe have been mentioned as Group No. 7 
in the form. As against scraps, the words 
“Dry Weight” occur in brackets. Form ‘i’ 
is the form of monthly return to be submit- 
ted to the Board indicating the details of the 
rubber acquired and disposed of in each 
month. We have already seen that in so far 
as latex is concerned the definition in Sez 
tion 3 (b) of the Act mentions. dry rubbeg 
content, 


14. It is contended by the learned counsel 
for the petitioner that the definition of 
“rubber” in S. 3 (h) of the Act is not ap- 
plicable with reference to Section 12 as there 
is something repugnant in the subject or in 
the context and that the expression ‘rubber’ 
occurring in S. 12 must be so construed with 
reference to scrap rubber so as to take into 
consideration only ‘dry rubber content’ there- 
of or so as to exclude the milling waste, as 
otherwise the provisions in S. 12 of the Act 
and Ext. P-1] notification would offend Arti- 
cle 14 of the Constitution of India on ac- 
count of hostile discrimination and by treat- 
ment of unequals as equals. We have already 
seen that the expression “dry rubber content” 
is one which could be applied only with re- 
ference to latex and not with reference to 
scrap rubber. It is true that definition of am 
expression given in a statute may not apply 
in the context of some sections of the Statute.’ 
Of course, normally whenever a word. is de-| 
fined in the Statute and that word occurs. imi 
the succeeding sections, the meaning given in! 
the definition must be applied in construing? 
the sections concerned. However, there is: 
an exception to this normal rule: if in the! 
subject or context of a particular section if 
appears that there is something repugnant soj 
that the definition cannot be fitted in, the, 
Court is at liberty not to construe the word! 
occurring in that section in the manner in; 
which it has been defined but to give it either| 
its ordinary meaning or some other meaning 
apposite to the context or subject. It js: 
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argued that the expression “rubber” in Sec- 
tion 12 (1) of the Act must be taken to mean 
only dry rubber content, That is so with 
reference ic latex, But, since the expression 
‘dry rubber content’ cannot be used with re- 
ference to scrap rubber, it cannot be said 
that the expression ‘rubber’ in S. 12 (1) can 
be read as dry rubber content with reference 
fo scrap rubber. It is also argued that the 
expression “rubber” in S. 12 (1) of the Act 
musi be read as meaning the weight of dry 
and pure rubber in scrap rubber and other 
forms of rubber. There is nothing in the 
context of S. 12 (1) of the Act which would 
support this contention. It is not as if dry 
rubber content of latex indicates only pure 
rubber content of latex. We have already 
seen that dry rubber content of latex also in- 
cludes a small percentage of impurities. It 
cannot, therefore, be said that impurities in 
other forms of rubber should be excluded for 
the purpose of Section 12 of the Act. Latex 
contains a very high percentage of water that 
is, 55 to 60%. The legislative intent is that 
with reference to latex this very high per- 
centage of water must be ignored for the pur- 
pose of levying cess. Since the dry rubber 
content of latex also includes a small quantity 
of; protien, resin. minerals, etc. it. cannot be 
said that the legislative intent is to ignore 
these foreign materials also. It is not as if 
with reference to scrap rubber the entire 
weight is to be taken into consideration. 
Form ‘K’ requires the manufacturer to give 
the dry weight of scrap rubber. The inten- 
tion is very clear, viz., that it is only on the 
dry weight of the scrap rubber that cess will 
be levied. It is true that scrap rubber will 
contain some impurities. But that is the case 
with dry rubber content of latex also. That 
also contains some impurities. It may be 
that scrap rubber contains more impurities 
than dry rubber content of Jatex. In either 
case it will be difficult to arrive at a definite 
percentage of impurities. This is much more 
so in the caSe of scrap rubber. While latex 
is more or less homogeneous, scrap rubber is 
certainly not homogeneous. Therefore, in a 
mass of scrap rubber there may not be a re- 
presentative sample available with reference 
to which percentage of impurities could be 
assessed. If, in these circumstances, the 
legislature has thought it not fit to provide 
for an estimation of the impurities for the 
purpose of arriving at the net assessable 
weight of latex or scrap rubber, that cannot 
be said to be arbitrary or unreasonable;: nor 
can. it be said to violate the equality clause in 


the Cuonsutution. 
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15. In view of the fact that scrap rubber 
may contain a higher percentage of impuri- 
ties than latex, it has been argued that there 
is discrimination involved. That is because 
in paying cess on latex, cess is calculated on 
a small quantity of impurities while paying 
cess on scrap rubber, cess is calculated on a 
higher percentage of impurities. It has to be 
borne in mind that we are dealing with excise 
duties which are levied either as specific duties 
or as ad valorem duties. In the case of speci- 
fic duty, the duty is fixed on physical unit of 
the product without regard to the value of the 
unit, whereas in the case of ad valorem duty, 
duty is fixed on the selling price of the pro- 
duct. Specific duties fall more heavily on 
cheaper brand, while ad valorem duties are 
more productive. In other words, in imposing 
specific duty there may be an intrinsic in- 
equality involved depending on the quality 
of the product, since duty is levied on the 
physical unit irrespective of the quality or 
value of the unit. It has been observed by 
the Supreme Court in V. Venugopala Ravi 
Varma Rajah v. Union of India, (AIR 1969 
SC 1094) thus (para 14): 


“Equal protection clause of the Constitu- 
tion does not enjoin equal protection of the 
laws as abstract propositions. Laws being the 
expression of legislative will be intended to 
solve specific problems or to achieve definite 
objectives by specific remedies, absolute 
equality or uniformity of treatment is im- 
possible of achievement. Again tax laws are 
aimed at dealing with complex problems of 
infinite variety necessitating adjustment of 
several disparate elements. The Courts ac- 
cordingly admit, subject to adherence to the 
fundamental principles of the doctrine of 
equality, a larger play to legislative discretion 
in the matter of classification. ... ... ... Pro- 
tection of the equality clause does not predi- 
cate a mathematically precise or logically 
complete or symmetrical classification........” 


16. It is true that combined operation of 
Section 3 (h) and S. 12 (1) of the Act is to 
give a different treatment to latex by taking 
only dry rubber content. This classification, 
is certainly reasonable since latex contains, 


more than 50% water while in the very nature: 


of things scrap rubber would contain only a 
very small quantity of moisture. The Sta- 
tute has been enacted to provide for the de- 
velopment of the rubber industry under the 
control of the Union through the instru- 
mentality of the Rubber Board. Rubber 
Board is to undertake research, train persons 
in important methods of planting and iB 
cultivating rubber, supply technical advice to 
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rubber growers, to improve marketing of 
rubber and discharge other functions: the 
Board should have funds which are provided 
for in Ss. 9, 9 (a) and 9 (b). Section 12 (7) 
of the Act provides for net proceeds of the 
excise duty to be paid to the Rubber Board 
for being utilised for the purposes of the 
Act. One of the objects of the Act is to levy 
excise duty on rubber. The classification 
made between latex and other forms of 
rubber is certainly a reasonable classification 
and has nexus with this object of the Act. 
The object is not to levy cess on produce 
|which contains more than 50% water but 
only to levy cess on rubber as defined in the 
Act, ie. a produce which is in the main 
rubber. It is also to be noticed that neces- 
sarily scrap rubber and other forms of rubber 
containing some impurifies will be cheaper 
than the dry rubber content of latex. Under 
these circumstances, the argument that if 
milling waste is not to be deducted from the 
weight of scrap rubber, levy of cess on 
rubber under S. 12 (1) of the Act read with 
Ext. P-11 notification would offend Art. 14 
lof the Constitution has to fail. Section 12 (1) 
‘of the Act if understood in the light of the 
construction put on S. 3 (h) of the Act in this 
judgment, does not offend the equality clause, 
{t is not possible to construe the expression 
“rubber” occurring in S. 12 (1) of the Act in 
its application to scrap-rubber as excluding 
milling waste. 


17. The last argument advanced by the 


learned counsel for the petitioner is that in. 


the assessment made by the Rubber Board 
on Dunlop India Limited in regard to scrap 
rubber, deduction has been given for 
the weight of milling waste. A file re- 
lating to Dunlop India Limited has been 
caused to be produced. The file contains re- 
turns in Form ‘K’ with appendices submitted 
by Dunlop India Limited to the Rubber 
Board. In the appendices relating to a few 
months, such as August 1975, September, 
1975, etc. Dunlop India Limited has men- 
tioned the gross weight of scrap rubber, 
weight of milling waste and the net weight of 
crepe rubber. Petitioner on whom the bur- 
den of establishing discriminative treatment 
lies has not cared to explain the Form ‘K’ 
‘returns of Dunlop India Limited, nor has the 
petitioner taken the trouble of causing pro- 
duction before Court of the assessment 
orders and other relevant materials relating 
to Dunlop India Limited. As it is, there is 
no material before the Court to show that 
Form ‘K’ returns submitted by Dunlop India 
Limited take in only the net weight of scrap 
rubber after deducting milling waste or that 
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assessment has been made on that basis. The 
mention of milling waste separately in the 
appendices submitted by them by itself does 
not carry the petitioner any further. A case 
of discrimination supported by relevant mate- 
tials has not been made out. However, I 
have to record the submission made by the 
learned counsel appearing for the Rubber 
Board to the effect that in regard to the as- 
sessments made for some periods on Dunlop 
India Limited, audit objections have been 
raised and that the entire matter is being 
looked into by the Rubber Board and further 
that if it is found that any deduction has been 
given for milling waste in the case of Dunlop 
India Limited, the Rubber Board will take 
steps to rectify the error. In this view, I am 
unable to agree that a case of discrimination 
has been made out. 

In the result, the petitioner is not entitled 
fo any reliefs in this original petition and the 
original petition is dismissed with costs. 

Petition dismissed. 


AIR 1982 KERALA 265 
K. SUKUMARAN, J. 


K. C. Mathew, Petitioner v. Election Com- 
missioner of India and others, Respondents. 


O. P. No. 3356 of 1982, D/- 17-5-1982 

Constitution of India, Arts. 329 (b), 226 
— Bar to interference by Courts in electoral 
matters -—— Election dispute — Petition under 
Art. 226 — Election Commission evolved 
and designed electronic voting machine — 
Complaint relating to working of machine 
and about possible prejudice that could bo 
caused ~~ Petition, held, was barred by Arti- 
cle 329. (Representation of the People Act 
(1951), S. 100). 


The provisions of the Representation of 
the People Act provide for only one remedy, 
and that remedy is an election petition to be 
presented after the election is over. There 
is no remedy provided at any intermediate 
Stage. Anything done or directed by the 
Election Commissioner in furtherance of the 
election is thus barred under Art. 329, Seć- 
tion 100 of the Representation of the People 
Act is exhaustive of all grievances regarding 
(Case Jaw discussed). 

(Para 26) 

The Election Commission in exercise of 
powers under Art. 324 issued the direction 
relating to the emp'oyment of the electronic 
machines for the recording of votes. This 
order was one passed by the competent au- 
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thority charged with the election, namely, 
the Election Commission and with the aim 
and object of completing the election. With 
the promulgation of the notification by the 
Governor on 12-4-1982 relating to the elec- 
tion proposed on the 19th of May, 1982, the 
election process commenced. The step taken, 
namely, the introduction of the electronic 
machines for recording of the votes isa step 
integrally connected with the election, it hee 
ing one manner of giving votes contemplat- 
ed under Sec. 59 of the Act. The step is 
also one to further the election process and 
not to retard it. Even if such a step be one 
in contravention of the Constitution or the 
Act or the Rules such a complaint is in- 
dubitably a grievance regarding an election 
and based on something which the Commis- 
sion does or has directed in furtherance of 
the election. The complaint of the petitioner 
therefore is one calling in question a step 
in election and is therefore barred by Arti- 
cle 329 of the Constitution. The sweep and 
amplitude of Art. 329 (b} is such as to bar, 
at the very threshold, the entry into High 
Court of this election litigation. 
(Paras 30, 31, 33) 
Article 324 is wide enough to supplement 
the powers under the Act. The Commission 
may be required to cope up with the situa- 
tions unprovided for in the ‘enacted laws 
and the rules. The Commission will have 
however to conform, in the exercise of its 
powers and the performance of its manifold 
duties for the conduct of free and fair elec- 
tions, to the existing laws and rules. 
(Para 34) 
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ORDER :— Kerala State goes to polls, 
for the eighth time, on 19th May, 1982. 
The Election Commission appears to have 


announced on 8-4-1982 its decision to hold 
the elections in this State. The election pro- 
cess commenced with the Governor’s notifi- 
cation issued in that behalf on 12-4-1982. 
Parur — referred to by the Election Com- 
mission as ‘70 Parur L. A. Constituency’ — 
is one among the Constituencies in which 
the electorate will exercise their franchise. 
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Shri Sivan Pillai is one of the candidates 

contesting from that Constituency. He be- 

longs to the Communist Party of India. An- 

other candidate is Shri A. C. Jose, describ- 

ed by the petitioner as belonging to the 

Indian National Congress (Antony Group)’. 
2. The petition states in para 4: 


“The United Democratic Front which has 
Sponsored the candidature of Shri A. C. 
Jose consists of the Indian National Con- 
gress (I) which is the ruling party at the 
Centre apart from other political parties in 
the State” 


3. The Election Commission, apparently, 
does not recognise one Front or the other. 
In its counter-affidavit it states: 


the Election Commission does 
not recognise any front known as United 
Democratic Front under the Election Sym- 
bols Order. The Commission is concerned 
only. with the recognised national and State 
parties. This respondent is not concerned 
with nor has he anything to do with the set- 
ting up of the official candidate of the United 
Democratic Front which includes the Indian 
National Congress (I) which is the ruling 
party at the Centre.” 


4. The Parur Constituency is to witness 
what may be said to be a pioneering attempt 
in the voting mechanism in elections. It is 
the legality of that innovation that is chal- 
lenged in the writ petition, the petitioner 
being the Chief Election Agent of the candi- 
date, Shri Sivan Pillai, and the three re- 
spondents being respectively, the Election 
Commission of India, the Chief Electoral 
Officer and the Returning Officer. 


5. The Election Commission, it is claimed, 
has evolved and designed this electronic 
voting machine. The machine consists of 
two units: one the control unit operated by 


the Presiding Officer and kept in the pre- 
sence of the Agents of the candidates; the 
other, the balloting unit. The sequence of 
operation, is given in these words by the 
Commission in its counter-affidavit : 

“13 (b). The Presiding Officer presses a 
button enabling the balloting unit so tbat 


one voter can enter and cast one vote. As 
soon as the Presiding Officer enables his 
button a busy lamp comes on in the contro- 
Hing unit which can be seen by the agents wh 
are present. When the. voter enters and casts 
his vote by pressing the button there is a 
distinct ‘Peep’ sound in the control unit which 
can be heard by the agents present. At the 
same time the busy Jamp goes off indicating 
that one vote has been cast. In the balloting 
unit while the button is pressed by the voter 
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the red light against the name and the sym- 
bol ot the candidate also appears indicating 
to the voter that his vote has heen registered 
for that candidate. Therefore, it can ho 
seen that manipulation in any manner by a 
Presiding Officer to cast multiple votes is 
completely ruled out, as all the operations of 
the Presiding Officer are done in front of 
the agents and for every vote cast there is a 
corresponding ‘Peep’ sound in addition to 
the cross verification possible by checking the 
total number of votes polled so far at any 
point of time.” 


6. Fifty such machines are to be used in 
about one hundred of the booths in this 
Constituency. The instructions on how te 
vote on the electronic voting machine are 
given (in both languages, English and 
Malayalam) in the pamphlet issued by the 
Election Commission and produced by the 
petitioner as Ext. P3 along with the original 
petition. A pictorial representation of the 
act of recording vote on the machine is also 
given therein. The instructions are: 


“As usual identify yourself to Ee Presid- 
ing Officer of your booth. 


He will be having a small electronic 
machine in front of him — which is the 
control unit. 


When he presses a button in this control 
unit, the balloting unit inside the booth is 
ready to register your vote. You will now 
enter the booth. 


Inside the booth you will see a balloting 
unit. 

The balloting unit is a rectangular box like 
machine. Names of the candidates and their 
symbols are printed on this box. 


Alongside each symbol and name there is 
a round button and a rectangular light. 


Think and choose your candidate. 
the round button which is against your 
candidate’s name. You will see the light 
glowing in the rectangular space. 


This means your vote is registered for 
your candidate. You can then leave. 


Press 


To ensure that no one could register more 
than one vote; the machine will not operate 
after the button is pressed once — until the 
Presiding Officer clears this by pressing his 
control button again for the next voter.” 
The machine has been subjected to various 
“severe tests” according to the Election 
Commission. The pamphlet Ext. RI gives 
the details of the tests conducted in respect 
of those machines. 
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7. Under this system also, ballot paper is 
used. It is to be inserted inside the machine 
before its use in the polling station. 


8. The Election Commission maintains 
that by the employment of this mechanical 
device “there is no departure in the essential 
elements of the existing eleclicn procedures 
like maintenance of secrecy, identification of 
the elector, voting inside the screen compart- 
ment and ascertaining the total number of 
votes, and at the time of counting break up 
of votes held”. 


9. The Commission states that the idea 
of employing an electronic device did not 
emerge as a bolt from the blue. It appears 
that efforts were being made for the last 
two years for the introduction in the electo- 
ral system of the country the use of electro- 
nic voting machine for facilitating the poll 
and the counting of the votes. Discussions 
were held with prestigious public undertak- 
ings like Bharat Electronics Ltd. and Elec- 
tronic Corporation of India Ltd. After such 
discussions, the Commission evolved and 
designed the machine taking all precautions 
to meet the essential requirements and to 
checkmate all possible manipulations. The 
Commission felt, perhaps rightly, that in 
the scheme of things, this innovative attempt 
should be discussed with the political parties 
and that their views in the matter should be 


ascertained. A conference of all political 


parties was called for that purpose in Delhi 
nearly two years back, in July, 1980. The 
representatives of all National Parties were 
invited. The Commission states that parti- 
cipants in the meeting did not express any 
doubts about the efficacy of the device. On 
the other hand, they welcomed the approach 
of the Commission in perfecting the electro- 
nic machine and introducing the same at 
any convenient future elections. The Com- 
mission maintained a register for recording 
suggestions and objections. Experts from 
all political parties were allowed to inspect 
the machine. 


10. The Commission further states that 
it was decided in udvance that the machine 
would be introduced in the Parur Consti- 
tuency and that wide press coverage and 
publicity through mass media was gives 
about the same. According to the Commis- 
sion, the State of Kerala was chosen for the 
introduction of the machine for the first 
time “having regard to the high literacy and 
the enlightened electorate in the State whe 


have seen a series of elections”. Parur 
(which abuts the industrial belt of Kerala) 
had the added distinction of having ‘both 
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rural and semi urban electorate’, and that 
was an added reason tor the choice of Parur 
Constituency for the experiment. 


11. It is claimed that it is in exercise- of 
the powers of the Election Commission under 
Article 324 of the Constitution that the use 
of the electronic voting machine was direct- 
ed. The direction of the Commission has 
been notified in the Gazette of Kerala. 
Such directions, it is claimed, are generally 
issued by the Commission in certain contin- 
gencies. 


12. The petitioner had written on the 
llth of May, 1982 a letter Ext. P2 to the 
Returning Officer stating that it was im- 


proper to introduce a new system of voting. 
It was complained therein that they did not 
receive any intimation from the Returning 
Officer about the introduction of any change 
of system. Protest was registered against 
the manner in which the experiment was 
attempted to be conducted. In para 4 of 
Ext. P2 he slated: 


“That the quality of the electronic equip- 
ment manufactured in India at present is 
fairly poor is accepted by one and all and 
this also may materially affect the results 
entailing unnecessary hardship to the candi- 
dates and electors in the eventuality of a 
re-poll becoming -necessary.” 


The letter wound up with a request for “the 
entire details of any departure from the 
existing system and procedure”. The right 
for opposing any departure from the existing 
voting system, was reserved. 


13. On 12th of May, 1982 the Returning 
Officer issued Ext. P1 letter informing Sri 
Sivan Pillai that electronic machines were 
likely to be used in the Constituency and 
requesting him to participate in the demon- 
stration of the machines to be held at Town 
Hall, Parur at 11 a.m. either on the 14th or 
15th May, 1982. The Election Commission 
states that the demonstration of the machine 
to the electorate was being done intensively 
from 14th May, 1982 and that the candidates 
and political parties were being invited to 
inspect the machine and participate in the 
demonstration. On 13th May, 1982 the 
petitioner had met the Secretary of the 
Election Commission and presented what 
according to him were the objctionable fea- 
tures in the introduction of the electronic 
machines. (These features are now incor- 
porated in para 8 of the affidavit in the Ori- 
ginal Petition). The technicians of Bharat 
Electronics Lid. and Electronic Corporation 
of India Ltd. explained to the petitioner how 
the apprehension was unfounded. The 
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petitioner, was not satisfied with the attitude 
of the respondents. 


i4. This writ petition was filed on 13th 
of May, 1982 praying for a writ of manda- 
mus to restrain the respondents from intro- 
ducing the electronic voting machines. An 
interlocutory application for injunction on 
similar terms has also been moved. 


15. The main contention pressed by 
counsel at the time of admission of the writ 
petition related to a violation, according to 
him, of the Election Rules of 1961 (herein- 
after referred to as the Rules), particularly 
Rules 33, 38 and 39 framed under S$. 59 of 
the Representation of the People Act, 1951, 
(hereinafter referred to as the Act), The 
complaint shadowed in Ground B, and relat- 
ing to the absence of a method by which 
the correctness of the results shown by the 
machine, could be checked, was also refer- 
red to by counsel. In support of this ground, 
factual averments are made in para 11 of 
the affidavit which contains the petitioner’s 
“substantial objections regarding’ the use of 
the machine”. To sum up, they relate to: 
(a) not allowing the machines to be tested 
for their accuracy by technical experts of the 
choice of the candidate; (b} the possibility 
of non-recording of the votes or mistakes 
therein due to mechanical or manufacturing 
defects; (c) the possibility of manipulation 
by attachment of a ‘time device’ inside the 
machine; (d) the possibility of a deflection 
in the recording of the votes by a presence 
of powerful magnet, if carried by any per- 
son; and (e) the possibility of the Presiding 
Officer manipulating without the release of 
the button or releasing it in such a manner 
as to enable a person to record more than 


one vote; and possibility of a breakage of 


the cable resulting in the stoppage of the 
polling. 

16. The first respondent intervened 
through counsel at the time of the preli- 


minary hearing. The very maintainability 
of the writ was questioned, relying on Arti- 
cle 329 of the Constitution. The complaints 
relating to the working of the machine and 
about the possible prejudice that could be 
caused were pointed out to be baseless. Gov- 
ernment Pleader Sri T. K. Nambiar appeared 
on behalf of respondents 2 and 3. 


17. At the request of the Court, the offi- 
cials of the Ist respondent and the techni- 


cians of the concerned Public Sector Under- 


takings, usefully extended their co-operation 
in an endeavour to demonstrate the efficacy 
and efficiency of this electronic election 
equipment. 


+ 
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‘18. The 1st respondent, as’ directed by 
the Court, has filed a counter-affidavit, in- 
corporating therein the factual details and 
legal contentions, which have a bearing for 
a proper decision of the writ petition. In 
the fore of its contentions, is the bar of 
Art. 329 of ‘the Constitution, 


19. The various facts referred to above 
starting from the thinking of the Election 
Commission regarding the introduction of 
the electronic device and culminating in the 
publication in the Gazette of the direction 
under Art. 324 of the Constitution relating 


to the employment of the machine in the 
Parur Constituency, have been sketched in 
the counter-affidavit. The fact that the 


machines to be used on the 19th of May, 
1982 have been subjected to severe environ- 
mental and other tests is referred to in para- 
graph 7. The equipments have been sub- 
jected to the various tests, such as, vibration, 


high temperature, damp heat test, the low 
temperature test, bump test, tropical ex- 
posure test, corrosion (salt) test, drop test, 


these being the tests in unpacked condition. 
In respect of ‘packaging evaluation’ tests such 
as the drop test, roll over test and bump 
test have been conducted. ‘These are refer- 
red to under the head ‘Environmental Speci- 
fications’, in Sec. 6 of the Technical Specifi- 
cations. The details are given in Ext. RI 
produced along with the counter-affidavit. 


20. The counter-affidavit further asserts 
that the apprehensions expressed by the peti- 
tioner are unfounded having regard to the 
elaborate precautions made by the Election 
Commission and the authorities under it. 
The steps taken for removing all possible 
objections raised in Ext. P2 have been in- 
dicated in para 10. It is stated that to edu- 
cate the electorate as regards the manner of 
exercise of votes by the use of the machine, 
is not difficult, as the procedure is so simple: 
it is done by simply pressing a button. It 
has been stated that the essential elements of 
the existing rules relating to recording of 
votes have been kept up, and that only 
minor changes have been made in the pro- 
cedure for enabling the use of an electronic 
machine. The sequence of Operation is, as 
stated earlier, explained in para 13 (b). With 
reference to the specific complaints referred 
to in para 11 (d) and (a) of the petitioner's 
affidavit, it is stated that the machines are of 
such nature that they are totally unaffected 
by extraneous electrical and magnatic fields, 
however powerful they be. No manipuula- 
tion in any’ manner is possible for the Pre- 
siding Officer, having regard to the òpera- 
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tion of the machines and particularly in 
view of the fact that all the opezations of 
the Presiding Officer are done in front of 
the agents of the various candidates aud tbe 
further fact that a cross-verification is possi- 
ble by checking the number of votes polled 
at any point of time. These aspects also 
have been explained in the counter-affidavit. 

21. Having regard to the contentions rais- 
ed between the parties, the following ques- 
tions may arise: (a) Is the writ petition 
maintainable at all in view of the bar under 
Article 329 af the Constitution? (b) Is there 
any violation of Sec. 59 of the Act and 
Rules 33, 38 and 39 of the Rules in the in- 
troduction of the electronic voting machines 
for the exercise of the franchise? (c) Having 
regard to the circumstances, is the petitioner 
entitled to invoke, and at this juncture, the 
extraordinary jurisdiction of this court 
under Art. 226 of the Constitution ? 


22. I shall consider these questions serja- 
tim. 
(a). Bar of Article 329: 


23. For considering the maintainability 
of the writ petition, it is desirable to set out, 
at the outset, Art. 329 (b) of the Constitu- 
tion. It reads: 

“329, Bar to interference by Courts in elec- 
toral matters: Notwithstanding anything m 
this Constitution — 


Cay tga: Gale a we Suts aan ae ote 

(b} No election to either House of Parlia- 
ment or to the House or either House of the 
Legislature of a State shall be called in ques- 
tion except by as election petition presented 


to such authority and in such manner as 

may be provided for by or under any law 

made by the appropriate legislature.” 
(Emphasis supplied.) 


24. As observed by the Supreme Court 
in Mohinder Singh v. Chief Election Com- 
missioner, AIR 1978 SC 851, “the span of 
the ban under Art. 329 (b) is measured by 
the sweep of S. 100 of the Representation of 
the People Act”. That section too, can be 
given for facility of easy reference. (Before 
the section is read, it is desirable to bear in 
mind that under S. 80-A of the Act, the 
Court having jurisdiction to try an election 
petition is the High Court as defined in Sec- 
tion 79). Section 100 (1) (d) (iv) which is 
relevant reads: 


“100. Grounds for declaring election to be 
void - 

(1) Subject to the provisions of  sub-sec- 
tion (2) if the High Court is of opinion — 

) XX XX XX Xx. 
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(d) that the result of the election, in so 
far as it concerns a returned candidate, has 
been materially affected — 

XX XX XX XX 

(iv) by any non-compliance with the pro- 
visions of the Constitution or of this Act or 
of any rules or orders made under this Act, 


“a aer — 


the returned candidate to be void.” 
(Emphasis supplied.) 


25. The law on the interpretation of 
Art. 329 has been encapsulated in Ponnu- 
swami v. Returning Officer, Namakkal Con- 
stituency, AIR 1952 SC 64, rightly termed 
as ‘a landmark case in election laws’. The 
later decisions including Durga Shankar 
Mehta, AIR 1954 SC 520; Hari Vishnu 
Kamath, AIR 1955 SC 233 and Indira 
Gandhi, AIR 1975 SC 2299, and the deci- 
sion already referred to, Mohinder Singh’s 
case (AIR 1978 SC 851) (supra), are all ap- 
plications of those basic principles to differ- 
ing situations. 


26. After surveying the historical back- 
ground of the provision, the Supreme Conrt 
observed that in a country with democratic 
constitution in which the legislatures have 
to play a very important role it will lead to 
serious consequences if the elections are un- 
duly protracted or obstructed. It is in that 
view that immediate individual relief at an 


intermediate stage when the process of elec- 
tion is under way has to be sacrified for the 


paramount public good of promoting the com- 
pletion of elections. Any matter which has 
the effect of vitiating an election should be 
brought up only at the appropriate stage in 
an appropriate manner before a special Tri- 
bunal and should not be brought up at an 
intermediate stage before any Court. A 
reference to S. 100 (1) (d) (iv) will show 
that a complaint regarding such an action 
may be grounded even on the non-compli- 
ance with the provisions of the Constitution 
or the Representation of the People Act or 
other Rules or Orders made under the Act. 
It was further observed that the provisions 
of the Act provide for only one remedy, 
and that remedy is an election petition to be 
presented after the election is over, and that 
there is no remedy provided at any . inter- 
mediate stage. The non obstante clause in 
Article 329 had been particularly noticed. 
Article 226 of the Constitution, it was ob- 
served, “stands pushed out where the dispute 
takes the form of calling in question an 
election”, except in certain situations with 
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which we are not concerned. Anything done 
or directed by the Commissioner in further- 
ance of the election is thus barred under 
Article 329. Section 100 of the Act is ex- 
haustive of all grievances regarding an elec- 
tion. 


27. The usefulness of such a provision 
in a Constitution has perhaps been felt by 
other countries too. Article 118 of the 
Malaysia Federal Constitution of 1957 con- 
tains a corresponding provision, almost in 
Similar words. 


27-A. The Supreme Court took the view 
that a poll formed a vital part of the elec- 
tion but that with the poll the elec- 
tion was not over. The declaration deter- 
mines the election. It was noted in Hari 
Vishnu Kamnath’s case, AIR 1955 SC 233, 
that even proceedings under Art. 226 of the 
Constitution are excluded during the on- 
going process of election, though beyond the 
decision of the Tribunal, the ban of Arti- 
cle 329 (b) does not bind. The conclusion 
of the Court in Mohinder Singh’s case (AIR 
1978 SC 851) was categorically stated in the 
following words (at p. 868): 


“Article 329 (b) halts judicial intervention 
during this period, provided the act possesses 
the pre-requisites of ‘election’ in its semantic 
sweep.” 

28. The decisions rendered till then have 
been surveyed in Mohinder Singh’s case 
(AIR 1978 SC 851) (supra) by a constitutional 
Bench of five Judges where Krishna Iyer, J. 
posed one of the problems arising in that 
case in the following words (at p. 861)° 

“Is Art. 329 (b) a blanket ban on all 
manner of questions which may have impact 
on the ultimate result of the election, arising 
between two temporal termini viz., the noti- 
fication by the President calling for the elec- 
tion and the declaration of the result by the 
Returning Officer? Is Art. 226 also covered 
by this embargo usss ssssss seen k 


29. The question as to when election 
commences and when it concludes is also 
no longer in controversy now. It com- 
mences, according to the decisions of the 
Supreme Court, with the Presidential (or 
Governor’s} notification, and concludes, as 
noted earlier, only with the declaration of 
the results of the election. The following 
observations of Goswami, J., who delivered 
the judgment in Mohinder Singhs case 
(AIR 1978 SC 851) (supra), on behalf of 
himself and Singhal, J., is particularly appo- 
site in this connection (at p. 894): > 

“As already pointed out, it is well-settled 
that election covers the entire process from 
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the issue of the notification under Section 14, 
to the declaration of the result under Sec- 
tion 66 of the Act .. We are 


not concerned with the question whether the 
impugned order is right or wrong or invalid 
Se ee ee 
on any account. Even if it is a wrong 


order it does not cease to be an order pass- 
ed by a Competent Authority charged with 
the conduct of elections with the aim and 
object of completing the elections. Although 
that is not always decisive, the impugned 
order itself shows that it has been passed in 
the exercise of power under Art. 
and Sec. 153 of the Act ..... ....... Such an 
order, relating, as it does, to election within 
the width of the expression as interpreted 
by this Court, cannot be questioned except 
by an election petition under the Act.” 


30. It has been already noticed that the 
claim of the Election Commission in exercise 
of powers under Art. 324 issued in the 
counter-affidavit is that the direction relating 
to the employment of the electronic machines 
for the recording of votes has been issued in 
the exercise of the power under Article 324 
of the Constitution. This order too, is, 
therefore one passed by the Competent Au- 
thority charged with the election. namely, 
the Election Commission and with the aim 
and object of completing the election. 


31. In this view of things, thera cannot 
be any doubt whatever in this case that with 
the promulgation of the notification by the 
Governor on 12-4-1982 relating to the elec 
tion proposed on the 19th of May, 1982, the 
election process commenced. ‘The step taken, 
namely, the introduction of the electronic 
machines for recording of the vote is a step 
integrally connected with the election. it be- 
ing one manner of giving votes contemplated 
under Sec. 59 of the Act. The step is also 
one to further the election process and not 
to retard it. Even if such a step be one in 
contravention of the Constitution or the Act 
or the Rules such a complaint is indubitably 
a grievance regarding an election and hased 
on something which the Commission does 
or has directed in furtherance of the eléc- 
tion. The complaint of the petitioner there- 
fore is one calling in question a step in elec- 
tion and is therefore barred by Art. 329 of 
the Constitution. 


32. A long chain of cases where the High 
Courts in India held writ petitions pertain- 
ing to election matters in diverse circum- 
stances as not maintainable in view of the 
bar of Art. 329 is given in Rameshwar 
Daepal’s “Election Law”, 3rd Edn., page 23. 
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I am not examining in detail those decisions, 
as the matter is clearly covered by the pro- 
nouncements of the Supreme Court, 


33. In the light of the foregoing discus- 
sion [am clear in my mind that the sweep and 
amplitude of. Art. 329 (b) is such as to bar, 
at the very threshold, the eniry into this 
Court of this election litigation. 

(b) Violation of Sec. 59 of the Act and 
Rules 33, 38 and 39: 


34. Under the statutory scheme, Sec. 59 
of the Act provides for the manner of voting 
at elections. The section ‘reads: 


“At every election where a poll is taken 
votes shall be given by ballot in such man- 
ner as may be prescribed, and no voies 
shall be received by proxy.” 


The prescription of the method as envisaged 
in that section, is to be done by rules, for 
that is the mode indicated with reference to 
the definition of the term ‘prescribed’ under 
Sec. 2 (g) of the Act. The enabling provi- 
sion for framing rules is contained in Sec- 
tion 169. Clause (c) of S. 169 (2) provides 
for the framing of rules in respect of the 
manner in which votes are to be given. It 
is in exercise of these powers that the rules 
referred to above have been framed. The 
powers of the Election Commission as pro- 
vided under Art. 324 of the Constitution, 
with ‘no hedging’ (as observed by the 
Supreme Court), are indicated in the follow- 
ing words: 


“Article 324, on the face of it, vests vast 
functions which may be powers or duties, 
essentially administrative and marginally 
even judicative or legislative.” 


It is well established that Art. 324 is wide 
enough to supplement the powers under the 
Act. The Commission may be required to 
cope up with the situations unprovided for in 
the enacted Jaws and the rules. That ac- 
cording to the Supreme Court is “the raison 
d'etre for the opening clause in Arts. 327 
and 328 and which leaves the exercise of 
powers under Art. 324 operative and effec- 
tive when it is reasonably called for ina 
vacuous area”. The Commission will have 
however to conform, in the exercise of its 
powers and the performance of its manifold 
duties for the conduct of free and fair elec- 
tions, to the existing laws and rules. 








35. The counter-affidavit bas stated that 
the present changes have been effected on 
the basis of a direction from the Election 


Commission and that such a direction has 
traced the source of its power to Art. 324. 
Can it be said that the direction operates in 
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a vacuous area? Or is it in 
any of the existing rules? 


36. Rule 33 of the Conduct of Election 
Rules refers to preparation of ballot boxes 
for poll, and deals with the precautions to 
be taken in order to ensure the securing of 
a ballot box. The requirement of a stamp- 
ing of the ballot paper and the counterfoil 
attached thereto before it is issued to an 
elector is dealt with in R. 38. The other 
provisions contained in clauses (2) and (3) 
relate to the formalities to be observed at 
the time of isuing a ballot paper to the voter. 
Do ‘these rules have the effect of providing 
that the vote shall be given solely and ex- 
clusively in the manner now provided? Is 
an additional or further mode of giving the 
voles permissible? Is there a prohibition in 
the area with impact on the direction given 
by the Commission under Art. 324 of the 
Constitution? When Sir Wintson Churchil 
extolled the English electoral system by re- 
ferring to “the little man, walking into a 
little both with a little pencil, making a 
little cross on a little bit of paper”, was he 


conflict with 


emphasising on the little booth, the little 
pencil or the little bit of paper? Or was 
the. emphasis on the man and the free ex- 


pression of his selection? These and other 
questions may have to be answered. There 
have been complaints on the mechanical 
aspects too. The complaints, some of them 
vague and hypothetical, regarding the alleg- 
ed lack of efficacy of the machine have 
been answered by the statements in the 
counter-affidavit. Here again, it is not ne- 
cessary to express any opinion at this iune- 
ture. One strand of thought may be as 
Stated by Stephen, J., in Reg v. Collins Exp. 
50 ALIR 471 (472), that “the novelty is it- 
self ne obstacle to its success”. 


37. The complaints about the possible 
manipulations, including manipulations by 
the Presiding Officer, are absolutely hypo- 
thetical at this stage. No doubt, a free and 


fair election should be one in which ‘dirty 
tricks’ or manipulations should not have 
their way. W. J. M. Mackenzie postulated 


four pre-requisites for elections to be* free: 
(i) The country must have an independent 
judiciary. free from political influence or 
control, which can interpret the electoral 
laws fairly and impartially, (ii) there must 
be an honest, competent, non-partisan admin” 
istration to run the elections; (iii) there must 
be a developed system of political parties, 
since, if this is not so, the voter may not be 
clear what policies the candidate stands for, 
or which potential government he would 
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support ıt elected; (iv) there must be general 
acceptance, both by the puliticians and by 
the general public, of what might vaguely be 
described as the ‘rules of the game’. Candi- 
dates must play fair; they must not try to 
evade legal restrictions upon their electoral 
activities, such as bribery or misrepresenta- 
tion, either in the letter or in the spirit of the 
Jaw, nor must they refuse to admit defeat if 
the verdict of the ballot boxes goes against 
them. Equally, the voters who supported 
defeated candidates must accept the decision 
of the majority’. (W. J. M. Mackenzie: 
Free Election 1958). But then, are not the 
rules of the game violated and employment 
of even dirty tricks resorted to even in 
Systems where gadgets, electronic or other- 
wise, are not employed?’ That may happen 
even in advanced democracies. An insight of 
such ‘dirty tricks’ practised in the United 
States Election is available in Jaworski’s 
hook, ‘The Right and the Power’. That there 
had been incursions against the rules of the 
game in Asian countries where elections are 
held (if one may have an eastward look too!) 
are referred to in ‘Constitution of Malaysia, 
Its Development: 1959 to 1977 edited by 
Tun Mohamed Suffian, Lord President of the 
Federal Court of Malaysia, 1979 Edition 
page 227. 


38. The possibilities of abuse referred te 
in paragraph 11 of the affidavit of the peti- 
tioner have been answered in the counter- 
affidavit of the Ist respondent. Is the answer 
satisfactory? As noted earlier, the Commis- 
sion asserts that it will not take much time 
for the electorate to be familiar with the 
manner of exercising the vote on the machine; 


for all that is necessary is to press the button, 


against the candidate’s name and his symbol, 
almost in the same fashion as making a cross 
or putting a seal in a similar ballot paper. 
The electorate of the State had had sufficient 
education and experience (more education 
and more experience probably than others in 
all other States in India) in the exercise of 
franchise. To the enlightened character of 
the electorate reference has been made by the 
Election Commission. Probably the reference 
is to the men (and women) even in the interior 
parts of the State, who devour the news in 
the ‘papers’ and debate on events, national 
and international, even while they partake 
their frugal meal or sip their milkless tea. 


39. The averment of the petitioner that 
the quality of the electronic equipment 
manufactured in India at present is fairly 
poor is accepted by one and all, I apprehend 


is unjustified. There may be many in this 
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country. who take the accusation as a calumny 
on the talents and dedication of the large 
number of men and women, who by their 
sincere service, project the fame and image 
of their undertakings here and abroad, and 
their achievements transcending even ethereal 
spheres. _ 


40. The working of the machine, as 
stated earlier, had been demonstrated to me. 
Prima facie, its working appears to be satis- 
factory. A better assessment of the efficacy 
of ihe machines could be done only after the 
elections are over. Even if there be any com- 
plaint about the accuracy of the recording of 
the machines, that would be a matter for 
precise pleading and proper proof in the 
Election Petition, which under law as exposed 
by judicial decisions, is the only legal remedy. 


41. Yet another way of looking at this 
aspect of the case may be to find out whether 
Rr. 33, 38 and 39 are mandatory or direc- 
tory. If they be directory the departure, if 
it be a marginal one as asserted by the Elec- 
tion Commission, may not be legally con- 
temnable. There have been cases where some 
of the Election: Rules have been held 
to be only directory. It is not necessary to 
burden this judgment by copious reference to 
such decisions. A problem of interpretation 
of some of the election provisions arose in 
Raghbir Singh Gill v. Gurucharan Singh 
ty 1980 Supp SCC 53 : (AIR 1980 SC 

362) 


42. In view of my conclusion on topic (a), 
a discussion on these questions is unneces- 
sary and perhaps tabooed, going by the in- 
dication contained in the judgment of the 
Supreme Court in Mohinder Singh’s case, 
AIR 1978 SC 851 (vide paragraph 9 of the 
judgment at pp. 858 and 859). No observa- 
tion or discussion by this Court shall in any 
way influence the adjudication of these 
issues, which may arise if and when they are 
sought to be raised in an Election Petition 
filed at the instance of any of the aggrieved 
parties. I therefore refrain from expressing 
any views on this vexed question. 

c. Invocation of discretionary power under 
Article 226. 

43. The further question that arises is as 
to whether even, if. there is no bar for this 
writ petition under Art. 329 (b) of the Con- 
stitution and even if the direction of the 
Commission is violative of . the Rules afore- 
said, should this Court at this stage exercise 
its discretionary , power to entertain this writ 
petition? There have been cases where . this 
Court had declined, interference even when 
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infraction of statutory rules was established 
but the conduct of the petitioner, or other 
reasons, disentitled him to the discretionary 
and extraordinary relief. Applying the prin- 
ciples underlying such non-exercise of power, 
I feel justified in declining jurisdiction in the 
present case. 

44, As has been noted earlier, the evolu- 
tion and design of the electronic voting 
machine was a matter which had taken place 
nearly iwo years back. The Election Com- 
mission did apprise of the National Political 
Parties about its intention regarding the in- 
troduction of the machine. No party did 
demur to its introduction; on the other hand, 
all welcomed it. Facilities were given for the 
experts to examine the machine and to offer 
their suggestions. Registers have been kept 
in that behalf. It is further stated that all 
precautions had been taken for obviating 
the errors in the working of the machine. 
The numerous tests which the machines have 
undergone are referred to in Ext. R-1. The 
intention to introduce these machines in the 
Parur Constituency had been notified suffi- 
ciently early by press-release and other mass 
media — claims the Election Commission. 
The prayer, if granted, will in effect upset 
the arrangements hitherto made and wili lead 
to waste of time, energy and money. It was 
only a few weeks back that the Supreme 
Court of India speaking through the Chief 
Justice, cautioned that the “High Courts 
must observe a self-imposed limitation on 
their power to act under Art. 226 of the Con- 
stitution by refusing to pass orders or give 
directions which will inevilably result in an 
undefinite postponement of elections to the 
legislative bodies which are the very essence 
of the democratic foundation and functioning 
of our Constitution”. 


45. The matter vitally concerns the voter. 
No voter has approached the Court with any 
grievance. A litigation like the present one, 
in the words of the Supreme Court, is one 
where the entire constituency is interested, 
for “an election dispute is not like an ordi- 
nary lis between private parties. The entire 
electorate is vicariously and not inertly before 
the Court”. In the present circumstances, it 
would be extremely hard on the other candi- 
dates who might have proceeded to educate 
their supporters to vote with the electronic 
voting machines to be confronted with a dis- 
concerting situation where they have to re- 
verse their entire process. Entertainment of 
the writ petition and grant of an interim re- 
lief in such circumstances will cause incalcul- 


able harm to the other candidates and result 
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in avoidable confusion among the voting 
public, virtually on the eve of the poll-day. 
Any interim relief as sought for, will, to all 
intents and purposes, tantamount to allowing 
the writ petition and granting all that is 
sought for in the writ petition itself at a time 
when the entire legal and other issues could 
not be properly processed in accordance 
with Jaw or dealt with fairly or justly. That 
too is a dissuading circumstance for curial 
intervention at this stage. These grounds too 
impel me to reject the writ petition, by not 
fnvoking the discretionary power under Arti- 
cle 226 of the Constitution. 

46. When in the dawn of the Constitution 
the elections were announced in the whole 
nation, an election litigation was ignited from 
fhis part of the State. The very first case 
which found place in the Official Election 
Law Reports is the decision of the Travan- 
core-Cochin High Court in Dr. John Mathai 
v. Returning Officer, Kottayam, (1951} 1 Ele 
ER 1: (ATR 1952 Tray-Co 1). That writ 
petition was held to be not maintainable be- 
cause of the bar under Art. 329 of the Con- 
stitution and was dismissed. On the intro- 
duction of a new electronic voting machine 
for the first time in this country, again it is 
this State that witnesses a legal challenge. 
This challenge too fails under Ar. 329 of the 
Constitution. It has also therefore to be dis- 
missed. 

Order accordingly. 
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M/s. Balakrishna Travels and another, Peti- 
tioners v. The Regional Transport Authority, 
Malappuram and others, Respondents. 

O. P. Nos. 240 and 5233 of 1981, D/- 12-3- 
1982. 

{A) Motor Vehicles Act (4 of 1939), Ss. 62, 
45, 57 — Application for temporary permit 
ey an extension of pucca permit — Only that 
Authority in whose region roste of temporary 
permit lies can entertain application — Grant 
af permit fee a route which lies In region of 
auether Authority cannot be saved as varis- 
fion of pucca permit under S. 57 (8). AIR 
1866 Ker 284, Held obiter dicta. 

It is the route on which the vehicle is pro- 
posed to be used and not the route on which 
the vehicle was already used at the time of 
the application that determines the jurisdic- 
tion of the Regional Transport Authority 
(R. T. A.) to entertain an application for a 
permit and grant the same. The position 
will not be different in the case of a tem- 
Se ata Selle Le a ee a 
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porary permit by way of extension of an 
existing permit as the route on which the 
vehicle is proposed to be used will not in- 
clude the route on which it was already used 
as per the existing permit. Temporary per- 
mit is for the new route on which it is pro- 
posed to use the vehicle. The grant of this 
permit will not in any way affect the çon- 
tinuance of the route which the vehicle was 
already operating on the basis of the pucca 
permit. The effect of the grant is that the 
vehicle will operate on two routes, one on 
the basis of the pucca permit and the other 
on the basis of the temporary permit. What 
S. 62 insists is only that the time consuming 
procedure laid down in S. 57 for the grant 
of a permit (pucca permit) need not be 
followed in the case of the grant of a tem- 
porary permit. There is no indication in 
Section 62 that S. 45 or any other provision 
of the Act will have no application in the 
case of the grant of a temporary permit. 
(Para 7) 


Therefore, the grant of a temporary per- 
mit, even if it in effect serves as an extension 
of a pucca permit, has to be made to the 
R. Y. A. in whose region the route for which 
the temporary permit has been applied for 
lies, as only that Authority can eniertain an 
application for the same. As the route for 
which the vehicle was already having a pucca 
permit is not a factor which has to be taken 
into account, that route or that route taken 
along with the route for which the temporary 
permit was applied for, cannot confer juris- 
diction on an Authority within whose region 
the route for which temporary permit was 
applied for, does not lie. (Para 7) 

Further, a variation of a permit can be 
made only under Section 57 (8) and that too 
of a pucca permit. A femporary permit 
granted under Section 62 without following 
the procedure laid down by Section 57 can- 
not vary a permit granted under Section 57 
even though by the grant of the temporary 
permit to the same vehicle it will actually 
cover more distance than that of the route 
for which it has the pucca permit. This is 
because of the fact that it has permits for 
two routes and one route is a continuation 
of the other. As long as the vehicle ope- 
rates on the basis of two permits, it cannot 
also be said that by the grant of the tem- 
porary permit the pucca permit was extend- 
ed. So, the application for a temporary 
permit for the route which lies in the region 
of another Authority, cannot be treated as 
an application for variation of a pucca permit 
by the R. T. A. which granted the pucca 
permit to assume jurisdiction for the grant 


1932 


Gf the temporary permit. AIR 1966 Ker 284, 
Held obiter dicta. AIR 1961 Ker 159, Disting. 
(Para 7) 

(B) Motor Vehicles Act (4 of 1939), S. 62 
— Temporary permit — Writ petition chal- 
lensing grant of temporary permit — Peti- 
tion cannot become infructuous simply be- 
cause term of temporary permit was long 
over. AYR 1981 Ker 242 and AIR 1873 SC 


87, Foll. _ @ara 18) 
Cases Referred: Chronological Paras 
AIR 1981 Ker 242 10 
AIR 1975 Raj 206 5 
AIR 1974 Madh Pra 136 5, 8 


ATR 1973 SC 87 : 1973 Cri LJ 204 10 
AIR 1973 Punj & Har 338 5 
1970 Ker LT 1102 : 1970 Ker LJ 16 5 
ATR 1967 Ker 112 : 1966 Ker LT 1140 5 
AIR 1966 Ker 284 5,8 
1965 Ker LT 776 : 1965 Ker LJ 887 5 
AIR 1962 All 145 : 1961 All LJ 594 5 
AIR 1961 Ker 159 5, 8 
AIR 1960 Ker 239 5 


V. Sivaraman Nair, M. Krishnakumar, V. 
Rajendran azd K. C. Sankaran, for Peti- 
tioners; K. Neelakandha Menon and P. 
Gopalakrishnan, for Respondents. 


ORDER :— Questions of some importance 
in motor vehicles law arise for consideration 
in these cases. A Regional Transport Auth- 
ority grants a temporary permit for a route 
which lies in the region of another Auth- 
ority. Can the grant be saved for the rea- 
sons that the stage carriage for which the 
temporary permit was granted was operating 
on a route in the region of the Authority on 
the basis of a pucca permit already granted 
by the Authority, the stage carriage can ope- 
rate on the route for which the temporary 
permit was granted as a continuation of the 
route it was already operating and that when 
the routes covered by the pucca permit and 
the temporary permit are taken as a whole 
the major portion of the same lies in the re- 
gion of the Authority which granted the tem- 
porary permit. The further question is whe- 
ther the application for the temporary per- 
mit can be considered as an application to 
vary the conditions of a permit under Sec- 
tion 57 (8) of the Motor Vehicles Act, 1939, 
for short the Act, and the grant of the tem- 
porary permit be saved as an extension of 
the permit even though the procedure insist- 
ed by Section 57 of the Act for the grant of 
a permit was not followed by the Authority 
in making the impugned grant. i 

2. The petitioner in O. P. No. 5233 of 
1981 is a stage carriage operator with two 
pucca permits on the routes Puduponnani- 
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Kunnamkular via Edappal and Kadavallur, 
and Puduponnani-Guruvayur via Eaduvattom, 
Kadavallur and Kunnamkulam. The 5th 
respondent is another operator having a 
pucca permit on Kadavallur-Trichur via 
Kunnamkulam. The ist respondent-Regional 
Transport Authority, it seems, accepted a 
proposal to extend the 5th respondent’s per- 
mit from Kadavallur to Edappal and granted 
a temporary permit for periods of 20 days 
and 4 months on the route Kadavallur to 
Edappal to operate as an extension of ths 
pucca permit he was having on the route 
Kadavallur-Trichur. The ‘Sth respondent 
again applied for a temporary permit on the 
route Kadavallur-Edappal as an extension of 
his route Kadavallur-Trichur. The matter 
was considered by the Ist respondent-Regional 
Transport Authority on 20-7-1981. The peti- 
tioner opposed the grant mainly on the 
ground that the ist respondent has no juris- 
diction to grant a temporary permit on the 
route Kadavallur-Edappal as the same is in 
the Malappuram District which is the region 
of the 3rd respondent-Regional Transport 
Authority, Malappuram. It was also con- 
tended that the Ist respondent has no power 
to extend or vary a pucca permit temporarily 
on an application submitted under S. 62 of 
the Act. The Ist respondent ignored the peti- 
tioner’s objections and granted the temporary 
permit to the Sth respondent. Ext. P-2 is 
the application for the temporary permit sub- 
mitted by the 5th respondent in Form P.T. A. 
and Ext. P-1 is the covering letter. Ext. P-3 
is the order making the grant. The peti- 
tioner challenged Ext. P-3 before the 4th res- 
pondent-State Transport Appellate Tribunal, 
Ernakulam by Ext. P-4 appeal. The 4th 
respondent dismissed that appeal by Ext. P-5 
judgment. It was under the above circum- 
stances that the petitioner approached this 
Court with this original petition challenging 
Exts. P-3 and P-S. 


3. A counter-affidavit has been filed by 
the 5th respondent. Along with the counter- 
affidavit Exts. R-1 to R-S were produced. In 
the counter-affidavit it is stated: By Ext. P-3 
order, the Ist respondent has granted the 
successive issue of the temporary permit to 
do extended service from Kadavallur to 
Edappal in continuation of the existing pucca 
permit. The proposal to extend the ronte 
Kadavallur-Trichur to Edappal was notified 
under Section 47 (1) of the Act. The 5th 
respondent filed an application for a tem- 
porary permit to do extended service from 
Kadavallur to Edappal in continuation of the 
existing pucca permit from Trichur fo Kada- 
vallur. The proposal for extension and the 
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petitioner’s application for a temporary per- 
mit were considered and disposed of by the 
ist respondent by Ext. R-2. It was in pur- 
suance of Ext. R-2, that the 2nd respondent 
granted a temporary permit for 20 days 
on the route Kadavallur-Edappal as per 
Ext. R-3. After receiving concurrence from 
the 3rd respondent-Regional Transport Auth- 
ority, Malappuram, a temporary permit for 
4 months was granted by the Ist respondent 
to the 5th respondent as per Ext. R-4. None 
of these permits were challenged by anybody 
including the petitioner. By Ext. R-5 the 3rd 
respondent gave concurrence to the tem- 
porary permit granted as per Ext. R-4. The 
ist respondent is the only authority com- 
petent to grant the extension sought for and 
when a temporary permit is granted to do 
extended service in continuation of the exist- 
ing pucca permit, the route itself is enlarged 
and the major portion is decided taking the 
entire route as a whole. Ext. P-3 is an order 
granting temporary extension under Sec. 62 
read with Section 57 (8) of the Act. 


4. The petitioner in O. P. No. 240 of 1981 
is an operator on the routes Guruvayur- 
Ponnani via Edappal and Koottanad and 
Guruvayur-Kadampuzha Temple via Koot- 
tanad, Edappal and Kuttipuram. The 3rd 
respondent is an operator on the route Kut 
tippuram-Malappuram via Valancherry, Kola- 
thoor and Kodur. The 3rd respondent sub- 
mitted an application for a temporary per- 
mit to the Ist respondent-Regional Transport 
Authority, to operate on the route Malappu- 
ram-Kottippuram to Patfambi as an extension 
of his route Malappuram-Kuttippuram. Exhi- 
bit P-1 is a rough sketch of the route. The 
petitioner and others objected to the grant 
of the temporary permit. One of the objec- 
tions was that a major portion of the route 
Koitippuram-Pattambi was in the Palghat 
District and hence the Ist respondent cannot 
grant a temporary permit. The Ist respon- 
dent granted the temporary permit applied 
for by the 3rd respondent. Against Ext. P-2 
order sanctioning the temporary permit the 
petitioner filed Ext. P-3 appeal before the 
5th respondent-State Transport Appellate Tri- 
bunal. The Regional Transport Authority, 
Palghat in whose region the major portion of 
the route for which the temporary permit was 
granted, lay, by Ext. P-4 refused to give con- 
currence. Again Ext. P-4 the 3rd respon- 
dent filed Ext. P-5 revision before the 5th 
respondent. The 5th respondent by Ext. P-6 
judgment set aside Ext. P-2 order and re- 
mar“ed the matter to the Ist respondent-Re- 
gional Transport Authority for fresh con- 
sideration. Ext. P-5 revision filed by the 3rd 
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respondent was disposed of by the 5th res- 
pondent by Ext. P-7 order directing the Re- 
gional Transport Authority, Palghat to con- 
sider the question of giving concurrence 
again as and when it was moved for con- 
currence. The Ist respondent by Ext. P-8 
again overruled the petitioner’s objections 
and allowed the 3rd respondent’s application 
for temporary permit. It was under the 
above circumstances that the petitioner in 
this original petition has approached this 
Court. According to the petitioner, even 
though an appeal will lie against Ext. P-8, in 
view of the stand already taken by the 3th 
respondent no purpose will be served by ap- 
proaching the 5th respondent. The 3rd res- 
pondent in the original petition has filed a 
counter-affidavit answering the averments and 
controverting the contentions in the original 
petition. Along with the counter-affidavit, 
Exts. R-1 to R-6 have been produced. The 
petitioner has also filed a reply affidavit point- 
ing out, among other things, that the conten- 
tion in the counter-affidavit that the original 
petition has become infructuous is not cor- - 
rect, as the questions to be decided in the ori- 
ginal petition are questions of law relating 
to jurisdiction and it can never become in- 
fructuous. 


5S. In Behrulal v. S. T. A. Tribunal, (AIR 
1975 Raj 206), 

“It may be observed that S. 63 deals with 
validation of permits for use outside the re- 
gion in which they are granted. Now if sub- 
sec. (4) of S. 63 is read in this context, it 
means that a temporary permit issued by the 
Regional Transport Authority of one region 
will become valid in another region also pro- 
vided the Regional Transport Authority of 
the other region gives it concurrence. But it 
pre-supposes that the Regional Transport 
Authority issuing the permit must have juris- 
diction and must be competent to issue the 
same. In my opinion, it does not deal with 
the competence or jurisdiction of the Re- 
gional Transport Authority to issue a tem- 
porary permit. That matter has been dealt 
with in proviso to sub-sec. (1) of S. 45, which 
lays down as to which Regional Transport 
Authority will be competent to entertain an 
application for a stage carriage permit when 
it is proposed to use the vehicle in iwo or 
more regions lying within the same State or 
in different States and I do not see any 
warrant for holding that the operation of this 
proviso is restricted only to non-femporary 
stage carriage permits and not to temporary 
stage carriage permits.” (Para 7) 

In the above case, the learned Judge con- 
strued the word permit thus: 
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“Thus the word ‘Permit’ includes both a 
non-temporary stage carriage permit as well 
as a temporary stage carriage permit. The 
heading of S. 45 is mentioned as ‘General 
provision as to applications for permits’. 
Hence, unless there is a mention anywhere 
in the section to specific type of permits, it 
would not be unreasonable to include non=- 
temporary stage carriage permits as well as 
temporary stage carriage permits in the word 
‘permit? wherever it has been used.” (Para 9) 
In the above case the learned Judge referred 
to an earlier Bench decision of the Rajasthan 
High Court and then held: 


“I am, therefore, of opinion that the first 
proviso to sub-sec. (1) of S. 45 applies to an 
application for a temporary stage carriage 
permit also and, therefore, the application in 
the present case for a temporary stage car- 
riage permit should have been filed before 
the Regional ‘Transport Authority, Jaipur 
within whose region, admittedly, the major 
portion of the route in question lies and as 
a necessary corollary the Regional Transport 
Authority, Udaipur, had no jurisdiction to 
entertain the application and allow the same.” 
(Para 10) 


In Gopalan v. Regional Transport Authority, 
(1965 Ker LF 776) it has been held: 


“S. 57(8} does not confer any special 
jurisdiction on the Regional Transport Auth- 
ority. If the authority has the power to 
grant a permit, he necessarily has the power 
to alter that permit also. There is no reason 
why this power should not be exercised at 
the request of a permit holder. Section 57 (8) 
is only a limitation on the exercise of this 
power. The nature of the changes sought 
for in a permit may be such that after the 
changes a new permit may come into being. 
In such cases the sub-section indicates that 
the procedure prescribed by Section 57 for 
the grant of a new permit should be follow- 
ed. This section certainly cannot be relied 


on for the purpose of ascertaining the powers 


of R. T. A.” (Para 6) 


In Akal Transport Co. P. Ltd. v. District 
Judge, Ludhiana, (AIR. 1973 Punj and Hap 
338) it has been held: 

“According to S. 57 (8) such an applica- 
tion is to be treated as an application for the 
grant of a new permit. It, therefore, follows 
that the application to vary the condition of 


a.permit by the inclusion of a new route or. 


routes or a new area has to be made to the 
same authority which is competent to grant 
a new permit. It is not disputed that the 
State Transport Commissioner was competent 
to grant a new permit and, therefore, was 


M/s. Balakrishna Travels v. R. T. A., Malappuram 


Ker. 277 


also competent to deal with the application 
for extension of the route. This submission 
is, therefore, repelled.” (Para 3) 
In the above case, the Division Benck re- 
ferred to the definition of ‘route’ in Sec- 
tion 2 (28-A) of the Act and then held: 
“From this definition it is clear that if one 
of the two termini of a route is to be chang- 
ed, it can be done under S. 57 (8) of the 
Act and not under Clause (xxi) of S. 48 (3). 
Clause (xxi) applies to the variation of the 
distance covered by the original route, that is, 
the termini prescribed for the original route 
should remain the same or, in other words, 
this clause applies only to a diversion of a 
route between two termini fixed for the ori- 
ginal route and not for the extension thereof 
beyond one of the two termini. If a route 
has to be extended beyond one of the two 
termini, the application has to be made under 
S. 57 (8) and not under Cl. (xxi) of S. 48 (3) 
of the Act.” (Para 4) 
In Abraham v. Kuruvila, 1966 Ker LT 1140: 
(AIR 1967 Ker 112) this Court has said; 
“What S. 57 (8) says is that such applica- 
tion ‘shall be treated as an application for 
the grant ofa new permit’. Wedo not think 
that would make an application for variation 
an application for the grant of a new permit.” 
(Para 5) 
In Joseph v. Senapathi, (1970 Ker LF 1102) 
it has been held: 


“The procedure to be followed in granting 
a permit is really prescribed by S. 57 and 
Sections 47 and 57 have to be read together 
— the latter forms part and parcel of the 
former. Section 47 no doubt implies a pro- 
cedure by which the persons interested can 
come to know of an application for a permit 
so that they can make representations regard- 
ing that as they are entitled to do. But the 
statute does not leave the procedure to be 
implied by Section 47. It lays it down in 
express terms by Section 57 which provides 
for at least thirty days’ notice by publication. 
And when by Section 62 the statute says in 
as many words that a temporary permit may 
be granted without following the procedure 
laid down in Section 57, it as good as dis- 
penses with notice. The reason is not far to 
seek. For, a temporary permit is ordinarily 
required to meet an emergency and if a pro- 
cedure of giving at least thirty days’ notice 
inviting representations were to be followed, 
the delay necessarily involved would often 
defeat the very purpose of such a permit. 
Nevertheless, if any representations are ac- 
tually received, the R. T. A. is bound to con- 
sider them under S. 47.” (Para 11) 


278 Ker. 


In Narayana Transports, Calicut v. R. T. 
Authority, (AIR 1966 Ker 284) an operator 
having a permit from A to B applied for a 
temporary permit from A to C via B, the 
R. T. A. granted a temporary permit from B 
to C. This Court held: 

“There was an application by the second 
respondent. But that was an application for 
the grant of a temporary permit for the 
entire route from Calicut to Thalad. The 
only question, therefore, is whether the Re- 
gional Transport Authority is justified in 
modifying this application and granting a 
permit for a part of the route applied for. I 
think S. 48 enables the grant of such a per- 
mit.” (Para 5) 

In M. P. S. R. T. Corpn. v. S. P. A. Auth- 
ority, (ATR: 1974 Madh Pra 136) it has been 
held : 


“An application for extension of an exist- 
ing permit is in effect an application to vary 
the conditions of the permit by inclusion of 
a new route or area and such an application 
falls under sub-sec. (8) of S. 57. Section 57 
lays down the procedure in applying for and 
granting permits, Sub-section (8) of S. 57 
provides that an application to vary the con- 
ditions of any permit by the inclusion of any 
new route shall be treated as an application 
for grant of a new permit. ... .. .. ... From 
this it followed that an application for varia- 
tion of the conditions of a permit by inclu- 
sion of a new route has to be made to the 
Authority granting the permit. It is no doubt 
true that if the new route proposed to bein- 
cluded in the permit falls within the jurisdic- 
tion of the countersigning Authority, the ex- 
tension of the permit will be ineffective un- 
less the permit as varied is again counter- 
signed, but the application for extension is in 
the first instance to be made to the Auth- 
ority granting the permit. We are, therefore, 
of opinion that the Regional Transport Auth- 
ority, Rewa, whith granted the original per- 
mit, had jurisdiction to grant the extension 
of the permit.” (Para 5) 

In Bhumarg Yatayat v. R. T. Authority, 
(AIR 1962 All 145) it has been held: 

“The inclusion of a new route or a new 
area in the permit amounts to extension of 
the route. Consequently, if the route of a 
permit other than a temporary permit has to 
be extended, the provisions of S. 57 of the 
M. V. Act must be complied with. In the 
M. V. Act there is no provision for the tem- 
porary extension of the route of a permit; 
but such temporary extensions can be treated 
at par with temporary permits. Under Sec- 
tion 57 (8) an application for exfension of 
the route is to be treated as an application 
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for the grant of a new permit and conse- 
quently when the route is being extended 
temporarily, the application should, as far es 
the temporary extension is concerned, be 
treated as an application for temporary per- 
mit and in such circumstances, the provisions 
of S. 62 of the M. V. Act shall become ap- 
plicable.” (Para 5) 

In the above case it has been further held: 

“Temporary extension of the route is thus 
at par with the grant of temporary permit 
and consequently, the provisions of S. 62 of 
the M. V. Act must be fulfilled before tem- 
porary permits can be granted or the route 
femporarily extended.” (Para 7) 

In M. R. G. & Bros. Bus Service v. Kanda- 
swami, (AIR 1961 Ker 159) it has been held: 

“It may so chance, that a temporary per- 

mit may relate to a route, which is in con- 
tinuity with another route for which he may 
hold a permit, but on that ground, I think, 
it does not cease to be a temporary permit 
wee eee ave oe AS pointed out by the learned 
counsel for the first respondent, Section 62 
which regulates the grant of: temporary per- 
mits, does not impose restrictions of the 
above character, although two provisos deat- 
ing with other conditions form part of it; in 
other words, there is no proviso or limita- 
tion in Section 62 or anywhere in the Act, 
that a temporary permit shall not be granted 
so as to operate as an extension or varia- 
tion of a route.” (Para 3) 
In M. R. G. & Bros. Bus Service vy. Kanda- 
swami, (AIR 1961 Ker 159) an earlier decision 
of this Court in G. B. Transports v. R.T. A. 
Trichur, (AIR 1960 Ker 239) was distinguish- 
ed. In G. B. Transports case, (ATR. 1960 Key 
239) it has been held : 

“There is provision in the M. V. Act for 
allowing variation of the route of a stage 
carriage for which a permit has already been 
granted, and Section 57 (8) provides that an 
application to vary the conditions of any 
permit shall be treated as an application. for 
the grant of a new permit. The procedure 
to be adopted by the Regional Transport. 
Authority on receipt of an application for 
ea of a permit is contained in S. 57 of the 

ct, 

.. s .. This procedure admittedly has not 
been followed in granting the temporary 
variation of the route under Ex, P-2. It may 
also be mentioned that there is no provision 
in the Act for allowing temporary variation 
of a permit.” (Para 2) 

G. Section 2 (28-A) of the M. V. Act 
1939 reads: 

“(28-A) ‘route’ means a fine of travel whick 
specifies the highway which may be traversed 
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by a motor vehicle between one terminus and 
another.” 
Section 45 (1) of the Act reads: l 

“45. General provision as to applications 
for permits— (1) Every application for a 
permit shall be made to the Regional Tran- 
sport Authority of the region in which it is 
proposed to use the vehicle or vehicles: 

Provided that if it is proposed to use the 
yehicle or vehicles in two or more Tegions 
fying within the same State, the application 
shall be made to the Regional Transport 
Authority of the region in which the major 
portion of the proposed route or area lies, 
and in case the portion of the proposed route 
or area in eath of the regions is approxi- 
mately equal, to the Regional Transport 
Authority of the region in which it is pro- 
posed to keep the vehicle or vehicles. 
Section 57 (8 of the Act reads: 

“57, Procedure in applying for and grant- 
fog ponmits— 


{8} An application to vary the conditions 
of any permit, ofher ‘than a temporary per- 
mit, by the inclusion of a new route or routes 
or a mew area or, in the case of a stage car- 
Tage permit, by increasing the number of 
tips above the specified maximum or by 
altering the route covered by it or in the 
case Of a contract carriage permit or a pub- 
Be camias permit, by increasing the number 
af vehicles covered by the permit, shall be 
treated as an application for the grant of a 
new permit, 

” 
Section 62 (1) of fhe Act reads: 

“62. Temporary permits— (1) A Regional 
Transport Authority may without following 
the procedure laid down in Section 57, grant 
permits, to be effective for a limited period 
not in any case to exceed four months, to 
authorise the use of a transport vehicle tem- 
porarily— 


bid 
AAA 


Rules 175 (H, 177-A (6) and 212 of the Kerala 
Motor Vehicles Rules, 1961 read: 

“175. Application for permits— Every ap- 
Plication for a permit shall be in one of the 
following Forms: 


<a mean 


* 
sow p ow one 


(£) in respect of temporary permit in Form 
P. T. A.” 

“177-A. Grant, variation, suspension op 
cancellation of stage carriage permits — 
Guiding Principles :— 

(6) The Transport Authorities shail, in 
wecading whether to vary or extend a route, 
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have regard to the following matters, 
namely :—- 

(a) Variation or extension of route may be 
allowed when— 

(i) new circumstances have arisen since the 
route was decided, such as the construction 
of a bridge, or road; 

(ii) the transport requirements of the area 
to be served were overlooked or have 
changed.” ; 


“212. Permit conditions—variation of—(1) 
Every application for variation of conditions 
of permit made under sub-sec. (8) of S. 57 
of the Act or otherwise shall be in form PVA. 

(2) Upon receipt of an application by the 
holder of the permit to vary any one of 
more of the conditions thereof other than 
those referred to in sub-sec. (8) of S. 57 of 
the Act, the Transport Authority which grant- 
ed the permit may allow the application or 
for reasons to be recorded in writing dis- 


allow the same. 
4 


7. Hereinafter in this judgment the par- 
ties and exhibits will be referred to as they 
are in O. P. No. 5233 of 1981. In this case, 
it was a temporary permit that was applied 
for and it was a temporary permit that was 
granted by the ist respondent-Regional 
Transport Authority, Trichur. Admittedly, 
the route for which the permit was applied 
for lies in the region of the 3rd respondent- 
Regional Transport Authority, Malappuram. 
it is true that at the time the 5th respondent 
applied for the temporary permit he was 
using the vehicle for which the temporary 
permit was applied for on a route within the 
region of the Regional Transport Authority, 
Trichur on the basis of a pucca permit. The 
temporary permit was applied for as an ex- 
tension of that route. As per S. 45 (1) of 
the Act, the application for the permit is to 
be made to the Regional Transport Auth- 
ority of the region in which it is proposed to 
use the vehicle. If it is proposed to use the 
vehicle in two or more regions in the same 
State, the application has to be made to the 
Authorily in whose region a major portion 
of the proposed route lies. So, it is the route 
on which the vehicle is proposed to be used 
and not the route on which the vehicle was 
already used at the time of the application 
that determines the jurisdiction of the Re- 
gional Transport Authority to entertain an 
application for a permit and grant the same. 
The position will not be different in the case 
of a temporary permit by way of extension 
of an existing permit as the route on which 
the vehicle is proposed to be used will not 
include the route on which it was already 
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used as per the existing permit. Temporary 
permit is for the new route on which it is 
proposed to use the vehicle. The grant of 
this permit will not in any way affect the 
continuance of the route which the vehicle 
was already operating on the basis of the 
pucca permit. The effect of the grant. is that 
the vehicle will operate on two routes, one 
on the basis of the pucca permit and the 
other on the basis of the temporary permit. 
What S. 62 of the Act which governs the 
grant of temporary permits insists is only 
that the time consuming procedure laid down 
in S. 57 for the grant of a permit (pucca per- 
mit) need not be followed in the case of the 
grant of a temporary permit. There is no 
indication in S. 62 that S. 45 or any other 
provision of the Act will have no application 
in the case of the grant of a temporary per- 
mit. It follows from the above discussion 
that the grant of a temporary permit, even 
if it in effect serves as an extension of a 
pucca permit, has to be made to the Re- 
gional Transport Authority in whose region 
the route for which the temporary permit has 
been applied for lies, as only that Authority 
can entertain an application for the same. As 
the route for which the vehicle was already 
having a pucca permit is not a factor which 
has to be taken into account, that route or 
that route taken along with the route for 
which the temporary permit was applied for, 
cannot confer jurisdiction on an Authority 
within whose region the route for which 
temporary permit was applied for, does not 
lie. A variation of a permit can be made 
only under S. 57 (8) of the Act and that too 
of a pucca permit. A temporary permit 
granted under Section 62 without following 
the procedure laid down by S. 57 cannot vary 
a permit granted under S. 57 even though by 
the grant of the temporary permit to the 
same vehicle it will actually cover more 
distance than that of the route for which it 
has the pucca permit. This is because of 
the fact that it has permit for two routes and 
one route is a continuation of the other. As 
long as the vehicle operates on the basis of 
two permits, it cannot also be said that by 
the grant of the temporary permit the pucca 
permit was extended. So, the application 
for a temporary permit (for the route) which 
lies in the region of another Authority, can- 
not be treated as an application for varia- 
tion of a pucca permit by the Regional 
Transport Authority which granted the pucca 
permit to assume jurisdiction for the grant 


of the temporary permit. In this case, it was 
a temporary permit that was applied for. It 
is also stated in Ext. P-2 application for the 
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temporary permit “T. P. extension’. Ac- 
cording to me, there is nothing called a tem- 
porary variation of a pucca permit in motor 
vehicles law though a temporary extension 
of a route covered by a pucca permit by the 
grant of a separate temporary permit is pos- 
sible if the routes covered by the two per- 
mits are continuons, 


8. In Ext. P-5 judgment, the 4th respon- 
dent-State Transport Appellate Tribunal has 
Telied on the decision of this Court in Nara- 
yana Transport, Calicut v. R. T. Authority, 
(AIR 1966 Ker 284). As has been rightly 
pointed out in para 5 of the judgment, the 
only question that arose in that case was 
whether the Regional Transport Authority 
was justified in modifying an application for 
a temporary permit and granting a permit 
for a part of the route applied for. So, all 
that has been said in the above judgment 
about a temporary variation of a pucca per- 
mit can only be obiter dicta. It is also per- 
tinent to note that the route for which the 
temporary permit was granted was a route 
within the region of the Regional Transport 
Authority which granted the permit. So, it 
cannot be said that the Appellate Tribunal 
was justified in relying on the above decision. 
In M. R. G. & Bros. Bus Service v. Kanda- 
swami, (AIR 1961 Ker 159) the route for 
which the temporary permit was granted by 
the Regional Transport Authority, Palghat 
was a route which was within its region. The 
Regional Transport Authority did not vary 
the pucca permit (sic) the operator was grant- 
ed by the State Transport Appellate Tribunal 
Madras for a route which was within the 
region of the Regional Transport Authority, 
Coimbatore. It goes without saying that that 
pucca permit can be varied under S. 57 (8) 
of the Act only by the Regional Transport 
Authority, Coimbatore. The jurisdiction of 
the Regional Transport Authority, Palghat to 
issue a temporary permit for a route within 
its area was not also questioned in the above 
case. The learned Judge also held that an 
application for variation of the pucca permit 
of the operator has to be made before the 
Authority which granted the same. All that 
the learned Judge has said is that there is no 
proviso or limitation in S. 62 or anywhere 
in the Act that a temporary permit shall not 
be granted so as to operate as an extension 
or variation of a route. As a matter of fact, 
the jurisdiction of an Authorify to grant a 
temporary permit for a route which is not 
within its region, as an extension or varia- 
tion of a pucca permit granted by the Auth- 
ority for a route within its region, did not 
arise for consideration in M. R. G. Bros. 
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Bus Service v. Kandaswami, (AIR 1961 Ker 
159). So I distinguish the above decision on 
the facts. In M. P. S. R. T. Corpn. v. S. T. A. 
Authority, (AIR 1974 Madh Pra 136) the 
Madhya Pradesh High Court said that an ap- 
plication for extension of permit has te be 
made to the Authority which granted the 
permit. In the above case, the application 
was not for the grant of a temporary permit 
and the application was taken for granted as 
an application for variation under S. 57 (8) 
of the Act for the extension of the pucca 
permit. So, the above decision also does not 
support the stand taken by the learned coun- 
sel for the 5th respondent. 


9. In the result, I quash Exts. P-3 and 
P-5 and hold that the 2nd respondent-Re- 
gional Transport Authority, Trichur had no 
jurisdiction to grant the temporary permit in 
question. 


10. In O. P. 240 of 1981 a contention was 
taken by the 3rd respondent grantee of the 
temporary permit that the original petition 
has become infructuous as the permit has 
already expired. In T. V. Anandan v. State, 
(AIR 1981 Ker 242) I had occasion to con- 
sider a similar contention. I repelled the 
above contention relying on Himat Lal v. 
Police Commr., (AIR 1973 SC 87). In this 
case also, I hold that O. P. 240 of 1981 has 
not become infructuous simply because the 
term of the temporary permit was long over. 
In this case, I hold that the Ist respondent- 
Regional Transport Authority, Malappuram 
and the 2nd respondent-Secretary, Regional 
Transport Authority, Malappuram had no 
jurisdiction to grant the temporary permits in 
question to the 3rd respondent. At this dis- 
tance of time no purpose will be served by 
quashing Exts. P-6 and P-7 and hence they 
are not quashed. 


11. The original petitions are allowed to 
the extent indicated above. Ne costs. 


Issue carbon copies of this judgment to the 
counsel for the petitioners and the counsel 
for the contesting respondents. 


Petitions allowed. 
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Arbitration Act (10 of 1940), S. 39 — 
Contract Act (1872), S. 74 — Breach of cone 
tract — Damages — Claim for compensation 
— Claimant can succeed only on proof of 
“legal injury” suffered by him — Finding of 
arbitrator that no legal injury sustained by 
appellant — Reasons for award not given — 
No error on face of record -—— Legal mis- 
conduct on the part of arbitrator not made 
out — Correctness of finding cannot be gone 
into by Civil Court. 


Section 74 does not dispense with the 
basic condition of the breach resulting in any 
loss or damage which can be called “legal in- 
jury”. The party complaining of breach of 
contract and claiming compensation is entitled 
to succeed only on proof of “legal injury” 
having been suffered by him in the sense of 
some loss or damage having been sustained 
on account of such breach. The words in 
Section 74 “whether or not actual damage 
or loss is proved to have been caused there- 
by” have been employed to underscore the 
departure deliberately made by Indian Legis- 
lature from the complicated principles of 
English Common Law and also to emphasise 
that reasonable compensation can be grant- 
ed even in a case where extent of actual loss 
or damage is incapable of proof or not 
proved. Thus Section 74 deliberately states 
that what is to be awarded is reasonable 
compensation. In a case where the party 
complaining of breach of the contract has 
not suffered legal injury in the sense of sus- 
taining loss or damage, there is nothing to 
compensate him for; there is nothing to re- 
compense, satisfy or make amends. There 
fore, he will not be entitled to compensation. 
In the instant case the Arbitrator had found 
that on account of the breach committed by 
the respondent-contractor, the appellant kad 
not suffered any legal injury. Consequently, 
the appellant would not be entitled to com- 
pensation from the respondent-contractor 
and the appellant had no right to levy and 
collect any sum of money from the respon- 
dsnt-contractor as penalty or as compensa- 
tion. Case law discussed. (Paras 14, 18, 19) 

Since the reasons and materials which led 
to the findings of the Arbitrator that there 
was no legal injury sustained by the appel- 
lant, were not disclosed in the award and 
there was no error apparent on the face of 
the record as to the findings and there was 
also no legal misconduct on the part of the 
arbitrator, the correctness of the finding could 
not be gone into by the Civil Court and the 
order of the lower Court making the award 
into the decree of Court would be proper. 


‘(Para 19) 
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Cases Referred: Chronological Paras 
AIR 1977 All 28 : 1976 All LJ 426 17 
AIR 1974 SC 1263 17 
AIR 1973 SC 1098 17 
ATR 1970 SC 1955 16 


1968 Ker LT 713 : 1968 Ker LI 757 17 
AIR 1963 SC 1405 : (1964) 1 SCR 515 15 
AIR 1863 Andh Pra 310 ; 
AIR 1959 Bom 452 17 


Govt. Pleader, for Appellants; K. V. L. 
Varghese, for Respondent. 


BHAT, J.:— These appeals arise out of 
the common judgment of the First Additional 
Sub Court, Ernakulam in O. P. Nas. 59 of 
4980 and 80 of 1980, which ended wilh the 
Award passed by the Chief Engineer being 
made into decree of Court. Whe Award was 
passed in O. P. No. 59 of 1980. O. P. No. 
80 of 1980 filed by the Government to set 
aside the award has been dismissed. 

2 The first appellant Government of 
Kerala through the second appellant Superin- 
tending Engineer, Irrigation Central Circle, 
Trichur, entered into a contract with the ges- 
pondent on 19-9-1975 to do the work of im- 
mrovements to Champakkara Canal-Dredging 
works and allied works. The work was 
agreed to be completed on or before 15-7- 
1976. The agreement also required the res- 
pondent-contractor to maintain progress im 
work as prescribed in the schedule in Cl 3 
of the agreement. There was also a provi- 
sion in the contract to enable penalty to be 
levied in case of failure en the part of the 
contractor to maintain stipulated progress. 
He did not maintain stipulated progress and 
extensions of time were granted on contrac- 
tor’s requests as per supplemental agreements. 
On account of the delay in maintaining 
agreed progress in the work, penalties were 
levied against the contractor at the rates pre- 
scribed. After the completion of the work 
and the drawing of the final bill, disputes 
arose between the contracting parties and as. 
provided in the agreement, disputes were re- 
ferred to the Chief Engineer Arbitration). 
The claims of the respondent-contractor were 
ander eight different heads. On 13-6-1980 
the Arbitrator passed an award to the follow- 
ing effect: 

“Claims 1, 2 and 3. No legal injury op 
damages are caused by the claimants to res- 
pondents. 

From withheld amount a sum of Rupees 
7,35,000/- (Rupees seven lakhs and ‘thirty 
five thousand anly) shall be refunded to 
claimant by the respondents.” 

As authorised by the Arbitrator the award was 
filed m the Court by respondent’s advocate. 
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Respondent filed O. P. No. 59 of 1980 for 
passing a decree in terms of the award to 
which the appellants raised objections. Ap- 
pellants also filed O. P. No. 80 of 1980 to 
set aside the award and this was opposed to 
by the respondent. By a common judgment, 
fhe learned subordinate Judge overruled 
objections of the appellants and made the 
award into decree of Court directing both 
parties to suffer their respective costs. 


3. The first submission made by the 
learned Government Pleader is that the res- 
pendent having received final payment for 
the work in November, 1977 in full and final 
seitlement of all his claims and under 
Clause 62 €) of M. D. S. S. which forms 
part of the contract by virtue cf Clause 5 
of the agreement dated 19-9-1975, is debarred 
from making any further claim after Te- 
ceiving payment under the final bil. Ac- 
cording to the learned Government Pleader, 
in this view, the Arbitrator had no jurisdic- 
lion to entertain the claim of the respondent 
or to pass an award. We are unable te 
agree that the plea involves a question of 
jurisdiction. At best it may involve a plea 
of estoppel, estopping the respondeat from 
raising the claim after he acceptad payment 
nnder the final bill, assnming that he accept- 
ed it without protest. To say that ‘the res- 
pondent is estopped from raising claim op 
contention is one thing; but to say that Arbi- 
trator had no jurisdiction to entertain the 
claim or to pass award in that behalf is ‘quite 
a different thing. The plea of estoppel shuts 
the parties from raising the. claim: the 
plea of lack of jurisdiction bars the Arbitra- 
ter from entertaining the claim or passing 
the award. The plea of estoppel does not 
involve a plea of want of jurisdiction. We 
also find that the plea of want of jurisdic- 
tion had not been raised in any form before 
‘the Arbitrator; it was raised for the first time 
before the Court beluw. The appellants can- 
not, therefore, be permitted to raise such a 
plea, they having failed to raise it before 
the Arbitrator. ‘This contention, therefore, 
fails, 


4. The more important contention raised 
by the learned Government Pleader is that 
the Arbitrator in awarding à sum of Rupees 
7,35;000/- to ibe refunded to the Tespondent 
by the appellants gave the reagon for the de- 
cision as “no legai injury or damages are 
caused by the respondent-claimant to the ap- 
pellants”, This reasoning assumes that un- 
less legal injury or damage is caused, the ap- 
pellants are not entitled to levy penalty as 
contemplated in the agreement and this DTO- 
position of law on which the Arbitrator act- 
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ed, is said to be vitiated by error apparent 
om fhe face of the record, That there has 
been no legal injury or damage sustained by 
the appellants on account of the breach ren 
dered by the respondent of fhe contract Is a 
finding recorded by the Arbitrator. The 
Arbitrator has proceeded on the basis that m 
the. absence of legal injury or damage, com- 
pensation for breach of contract cannot be 
granted and therefore the State Goverument 
was mot justified im levying penalty from the 
respormfent. The questiom which arises for 
consideration is whether ever im the absence 
of legal injury resulting from the breach of 
the contract, claim for compersation wil Tie 
in the light of S. 74 of the Contract Act, 1872 
(for short the ‘Act. 


S The main part of Section 74 of the Act 
reads thus: 

“74, Compensation for breach of contract 

where penalty stipulated for— When a con- 
tract has been broken, if a sum is named in 
the contract as the amount to be paid in case 
of such breach, or if the contract contains 
any other stipulation by way of penalty. the 
party complaining of fhe breach is entitled, 
whether or not actuaf damage or loss is 
proved to have been caused thereby, to re- 
ceive from the party who bas brokem the 
contract reasonable compensation mof ex- 
ceeding the amount so mamted or, as the case 
may be, the penalty stipulated for.” (emphasis 
supplied) 
Niark the words “whether or not actual 
damage or loss is proved to have been 
caused thereby”. Om the strength of these 
words, the learned Govermment Pleader con- 
tends that in a case coming under Sec. 74 
of the Act, it is not necessary for the party 
clainne compensation under this section to 
prove that actual ‘damage or loss’ fas re- 
sulted and therefore even im the absence of 
legal injury, compensation is payable on 
breach simpliciter. There is no doubt that 
the case falls under Seetiom 74 since the con- 
tract provides: for payment or deduction af 
a particular specified rate for every breach 
or default. ye 

6 Tt is necessary to understand the 
scheme of Chapter VI of the Act which ‘con- 
sists of three sections, viz., Sections 73, 74 
and 75. The main part of Section 73 reads 
thus : | 

“73. Compensation for loss or damage 
caused by breach of contract-——- When a con- 
fract has been broken, the party who suffers 
by such breach is entitled’ to receive, from 
the party who has broken the contract, com- 
pensation for any loss or damage caused to 
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him thereby, which naturally arose in the 
uswa} course of things from such breach, of 
which the parties knew, when they made the 
contract, to be likely to result from the 
breach of it 

Such compensation is not to be given for 
any remote and indirect loss or damage Sus- 
tained by reason of the breach. 

Compensation for failure to discharge 
obligation resembling those creafed by cor 
tract.— When an obligation resembling those 
created by contract has been incurred and 
has not been discharged, any person Injured 
by the failure to discharge ft is entitled to 
receive the same compensation from the 
party in defauff, as if such person had con- 
tracted to discharge if and had broken his 
contract, 

Explanation.— In estimating the loss or 
damage arising from a breach of contract, 
the means which existed of remedyimg the 
imconvemience caused by the non-perfommance 
of the contract must be taken imto account.” 
Section 75 provides fer compensation for 
any damage which a person to a contract 
sustains through the non-fulfilment of the 
contract, where he rightfully rescinds a con- 
tract. 

7. Heading of Chapter VI of the Act is 
“of the consequences of breach of contraci.” 
All the three sections provide for compensa- 
tion im case of breach of contract, not far 
breach simpliciter, but for loss or damage. 
What Section 73 contemplates is compensa- 
tion for any “loss or any damage” caused to 
the party to the contract thereby, which 
naturally arise in fhe usual course of things 
from such breach, or whick the parties knew, 
when they made the contract to be likely te 
result from the breach. Section 74 contem- 
plates the grant of “reasonable compensation 
not exceeding the amount so named or as 
the case may be the penalty stipulated for”. 
Section 75 also postulates payment of “com- 
persatton for any damage which is sustain- 
ed”. Fhe consequence of breach of contract 
comtemplated mm Chapter VI of the Act if 
the liability to pay compensation on the part 
of the person: who has broker fhe contract 
and the right of the party, who has suffered 
by suck breach, to obtain compensation, 
“Compensation”: is “something that consti 
tutes ar equivalent or recompense; making 
things equivalent; satisfying or making 
amends.” This is how the word “compensa- 
tion™ has been explained in Biswas’s Encyclo- 
paedic Law Dictionary and in Jowitt’s Dic- 
tionary of English Law. Black’s Law Dic- 
onary explains compensation as “indemnifi- 
cation; payment of damages; making amends; 
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making whole; giving an equivalent or sub- 
stitute of equal value; that which is necessary 
to restore an injured party to his former posi- 
tion;’ “compensation” signifies restoration of 
position or making things equivalent or re- 
compense. Necessarily something must have 
happened as a result of the breach of the 
contract which requires an act of recompense 
or restoration. If the breach has not result- 
ed in any harm, loss or damage to the other 
party, the question of recompensing him of 
gestoring to him something which he has fost 
would not arise. That is the reason why 
Section 73 of the Act states “compensation 
for any loss or damage caused to him there- 
by”. However grievous or serious an act of 
breach may be, if it does not lead to any 
loss or damage caused to the other party, 
Section 73 will not give rise to a right of 
compensation. 


8. The words “loss” or “damage” have 
particular significance. It is not any loss 
however fanciful it is, or any damage merely 
imagined, that will give rise to a cause of 
action for claiming compensation. “Loss” is 
in the normal sense involves a material loss. 
Damage means injury or any loss; injury 
not per se, but with some material con- 
sequence. Jowitt’s Dictionary of English Law 
explains that “damage” means “loss or harm 
occurring in fact”. James A. Ballentine’s 
Law Dictionary explains the word “damage” 
as derived from the Latin word “damnum” 
which comes from the verb “demo”, that is 
to take away and means a species of loss, 
signifying the thing taken away — the lost 
thing which a party is entitled to have re- 
stored to him so that he may be made whole 
again.” The use of the words “Joss” of 
“damage” in Section 73 and the word 
“damage” used in Section 75 would neces- 
sarily indicate that the party who complains 
of a breach must have really suffered some 
loss or damage apart from being faced with 
the mere act of breach of contract. That is 
because every breach of every contract need 
not necessarily result in “loss or damage” 
actually. There may be a breach and yet 
the contracting party may not really suffer 
any loss or damage. To illustrate, take the 
case of a contract of sale of a commodity 
to be performed within a particular period 
at the price agreed between the parties. The 
person who has agreed to supply the com- 
modity fails to do so. At the expiry of the 
period contemplated, the price of the com- 
modity falls. If the commodity had been 
supplied on. the last day of the period pre- 
scribed or before that, the party who had 
agreed to purchase the commodity would 
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have to resell the same at the price lower 
than what he has agreed to pay to the sup- 
plier. No doubt, he is faced with breach of 
the contract, but in the normal course, it 
cannot be said that he sustains any loss op 
damage in the sense in which those words 
have been used in Section 73 of the Act. 
Thus, it could be seen that compensation 
payable under Section 73 of the Act as also 
under Section 75 of the Act is only fop 
the “loss or damage caused by the breach” 
and not on account of the mere act of 
breach. If in any case the breach has not 
resulted in or caused any loss or damage to 
a party, he cannot claim compensation. 


9. Can it be said that Section 74 of the 
Act spells out a different approach? Can it 
be said that Section 74 operates, so to say, 
as an exception to the other two sections in 
Chapter VI and would support claim of com- 
pensation even in case of a mere breach 
which does not result in “any loss or damage” 
to the party complaining? In order to 
answer these questions we must understand 
the rationale behind and the reason why the 
words “whether or not actual damage or 
loss is proved to have been caused thereby” 
have been inserted in Section 74 of the Act. 


9-A. From what we have explained of the 
connotation of the words “loss” and 
“damage”, it has to be seen that these words 
mean only “actual or real loss or damage”. 
The word “actual” means only “real”. Sec- 
tions 73 and 75 of the Act do not use the 
word “actual”. But it cannot be said that 
for the purpose of Sections 73 and 75 of the 
Act “loss or damage” necessary to be estab- 
lished for claiming compensation need not 
be real or actual, but can be unreal or non- 
actual, i.e. non-existent. The word “coma 
pensation” can be used only in the context 
of a real or existing loss or damage. The 
omission of the word “actual” in Ss. 73 and 
75 is not designed for any particular pur- 
pose; but only because it is unnecessary. 
Even in the absence of the word “actual”, 
compensation can be claimed under Ss. 73 
and 75 only if the breach is proved to have 
resulted in loss or damage. The legislature 
could not have intended that under Sec. 74, 
compensation could be claimed even if the 
breach has not been proved to have resulted 
in loss or damage. 


10. In order.to decipher the legislative 
purpose behind the use of the word “actual” 
in Section 74 and the phrase “whether or 
not actual damage or loss is proved to have 
been caused thereby”, we must examine the 
historical background of the law relating to 
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compensation for breach of contract. Char- 
fers of 18th Century which established 
Courts of Justice for the three Presidency 
Towns of Bombay, Calcutta and Madras, in- 
troduced in their jurisdiction English Com- 
mon Law and English Statute law in force 
at that time so far as they were applicable 
to Indian circumstances. Later statutes laid 
down that disputes of contract must be de- 
cided in accordance with the personal law 
of the parties. Chartered High Courts were 
established in 1862. Mofussil Courts were 
required to apply principles of justice, equity 
and good conscience which in practice re- 
sulted in applying the rules of English Com- 
mon Law to the cases before the Courts. It 
was in this background that the Indian Con- 
fract Act was enacted in 1872. It represents 
in effect and substance the Code of English 
Law. 


11. “Damages” is a common law remedy 
for breach of contract. Common Law has 
its own rules to deal with cases where in a 
coniract a sum is named as amount to be 
paid in case of breach. A sum could be so 
named in the contract by way of liquidated 
damages. The parties could, particularly in 
cases where determination of the amount of 
compensation would be a complicated exer- 
cise, or where the quantification would nor- 
mally be uncertain, assess, fairly and rea- 
sonably, the quantum of damages which ac- 
cording to the usual course of things would 
have to be paid. The parties could before 
hand make an assessment and stipulate the 
sum ‘so assessed in the terms of the contract. 
In: such a case English Courts regard them 
as: liquidated damages enforceable at_ law. 
This tenure of English Common Law was 
evidently being taken advantage of by the 
stronger among the parties to the contract to 
introduce into the contract, harsh, extor- 
tionate and unconscionable terms and condi- 
tions. The Courts of Equity frowned upon 
such terms in contract and began to treat 
such terms and conditions as clauses of 
penalty and used to grant relief against such 
penalty. The approach of Equity Courts 
could be understood from the interesting 
Passage at page 550 in the 3rd Edition of 
Story on Equity, which is extracted below: 

i If it be said, that it is his own 
folly to have made such a stipulation, it may 
equally well be said, that the folly of one 
man cannot authorisé gross oppression on 
the other side. And law, as a science, would 
be unworthy of the name, if it did not to some 
extent provide the means of preventing the 
mischiefs of improvidence, rashness, blind 
confidence, and credulity on one side; and 
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of skill, avarice, cunning and a gross viola- 
tion of the principles of morals and con- 
science, on the other. There are many cases 
in which Courts of equity interfere upon 
mixed grounds of this sort. There is no 
more intrinsic sanctity in stipulations by, 
contract, than in other solemn acts of par- 
ties, which are constantly interfered with by 
Courts of equity upon the broad ground of 
public policy, or the pure principles of 
natural justice. Where a penalty or forfei- 
ture is designed merely as a security to. 
enforce the principal obligation, it is as much 
against conscience to allow any party to per- 
vert it to a different and oppressive purpose, 
as it would be to allow him to substitute an- 
other for the principal obligation. The 
whole system of equity jurisprudence pro- 
ceeds upon the ground, that a parly having 
a legal right, shall not be permitted to avail 
himself of it for the purposes of injustice or 
fraud, or oppression or harsh and vindictive 
injury.” . 

412. When the parties agreed that in case 
one party shall do a stipulated act or omit 
to do it, the other party shall receive just 
reasonable and conventional damages for loss 
sustained by such act or omission, in such 
cases, Courts of equity would not interfere 
to grant relief. But where the provision 
assumes the character of gross extravagance 
or of wanton and unreasonable dispropor- 
fion to the nature or extent of the injury, 
Courts of equity would regard the provision 
as In terrorem and refuse to enforce it. How- 
ever in those cases also reasonable compensa- 
tion would be awarded. The law has been 
pithily summarised in Cheshire and Fifoot’s 
Law of Contract at page 556 in the follow- 
ing manner: 

“Firstly, it may be a genuine pre-estimate 
of the loss that will be caused to one party 
if the contract is broken by the other. In 
this case it is called liquidated damages and 
it constitutes the amount, no more and no 
less, that the plaintiff is entitled to recover 
in the event of breach without being requir- 
ed to prove actual damage. 


Secondly, it may in the nature of a threat 
held over the other party in terrorem — a se- 
curity to the promisee that the contract will 
be performed. A sum of this nature is call- 
ed a penalty, and it has long been subject to 
equitable jurisdiction. Courts of equity have 
taken the view that, since the penalty is de- 
signed as mere security for the performance 
of the contract, the promisee is sufficiently 
compensated by being indemnified for his 
actual loss, and that he acts unconscionably 
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if he demands a sum which, though certainly 
fixed by agreement, may well be dispropor- 
tionate to the injury. The rule, therefore is 
that a plaintiff who brings an action for the 
enforcement of a penalty can recover com“ 
pensation only for the damage that he has 
in fact suffered. He is not entitled to re- 
cover the sum stated in the contract if he 
has not in fact suffered so much loss.” 
(Emphasis supplied) 
This was how the expression “actual loss” op 
“loss suffered in fact” gained currency in 


English Common law. These expressions 
have been used to distinguish between cases 
_ of liquidated damages with genuine pre- 

estimate of the loss made in the contract and 
cases of penalties. A provision for liquidated 
damages is specifically enforceable in Eng- 
lish Courts, whatever be the extent of the 
loss suffered actually or in fact. In such a 
case the Court would not make an assess- 
ment of the actual loss or damage, but 
would enforce the provision. In the case of 
provision for penalty, however, since it is 
not enforceable as such, the Court has to de- 
termine the loss or damage suffered in fact, 
in reality or actually and assess compensa- 
tion on that basis. 

13. The Indian Legislature in giving shape 
to Section 74 of the Act resolved to do away 
with two significant features of English Com- 
mon Law. One is the distinction between 
liquidated damages enforceable‘in Court of 
law and penalties against which relief would 
be given. Both these situations have been 
brought together in Section 74 of the Act 
thus doing away with the distinction between 
the two maintained by the English Common 
Law. Under Section 74 of the Act,- whe- 
ther it is a case of liquidated damages or 
penalty, what the party faced with the breach 
gets is only reasonable compensation, subject 
to the limit of the amount stipulated in the 
contract itself. The second point of depar- 
ture is that while in English Common Law 
penalty clause has to be completely ignored 
and the party claiming compensation has to 
prove the extent of loss or damage suffered 
in fact or actually, and obtain compensation 


on that basis, Section 74 dispenses with such 
proof of the extent of real or actual or fac- 
tual Joss or damage, but provides for grant 
of reasonable compensation, subject to the 
condition that it shall not exceed the sum 
stipulated as penalty in the contract. The 
proof of the extent of loss or damage suffer- 
ed in fact, i.e. proof of extent of actual 
damage or loss suffered is sought to be dis- 
pensed with in Section 74 of the Act. It is 
only in this light that the expression “whe- 
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ther or not actual damage or loss is proved 
to have been caused thereby” has been intro- 
duced in Section 74 of the Act. This histori- 
cal background of the provision would exe 
plain the purport of Section 74 of the Act. 


i4. The phrase referred to above finding 
a place in Section 74 only means that un- 
like in England, a party faced with breach 
of contract in India is not compelled to prove 
the extent of the loss or damage suffered by 
him in fact or actually. He need not prove 
in an exact manner the extent of the real 
loss or damage suffered by him or the loss 
or damage suffered by him in fact. How- 
ever, if he proves it, that will certainly help 
the Court to arrive at the proper compensa- 
tion. Even if he fails to prove it, court can- 
not throw out his case on that ground, but 
must proceed to assess reasonable compensa- 
tion which is to be awarded to him, on the 
materials before the Court and subject to 
the limit of the amount stipulated in the 
contract. Viewed in the light, it is not pos- 
sible to accept the contention of the appel- 
lant that what Section 74 dispenses with is 
the basic condition of the breach resulting 
in any loss or damage which can be called 
“legal injury”. The interpretation canvassed 
by the appellants would go against the legis- 
lative purpose in using the word “compensa- 
tion” in all the three sections, viz., Ss. 73, 74 
and 75 of Chapter VI of the Act. One can- 
not compensate a person, who has not suffer- 
ed any loss or damage. There may be cases 
where the actual loss or damage is incapable 
of proof; facts may be so complicated that 
it may be difficult for the party to prove 
actual extent of the loss or damage. Sec- 
tion 74 of the Act exempis him from such 
responsibility and enables him to claim com- 
pensation in spite of his failure to prove the 
actual extent of the loss or damage provid- 
ed of course he establishes the basic require- 
ment for award of “compensation”, viz., the 
fact that he has suffered some loss of 
damage. The proof of this basic require- 
ment is not dispensed with by Section 74 of 
the Act. 


15. Supreme Court had occasion to con- 
sider this matter and to pronounce on this 
controversy. We refer first to the decision 
reported in Fateh Chand v. Balkishan Dass, 
(1964) 1 SCR 515 : (AIR 1963 SC 1405), 
Shah, J. speaking for the Court explained 
the background of Section 74 of the Act thus 
(at pp. 1410-11 of ATR): 


“The section is clearly an attempt to elimi- 
nate the somewhat elaborate refinements 
made under the English common law in dis- 
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linguishing between stipulations providing for 
payment of liquidated damages and stipula- 
tions in the nature of penalty. Under the 
common law a genuine pre-estimate of 
damages by mutual agreement 1S regarded as 
a stipulation naming liquidated damages and 
binding between the parties; a stipulation in 
a contract in terrorem is a penalty and the 
Court refuses to enforce it, awarding to the 
agerieved party only reasonable , compensa- 
tion. The Indian Legislature has sought to 
cut across the web of rules and presumptions 
under the English common law, by enacting 
a uniform principle applicable to all stipula- 
tions naming amounts to be paid in case of 
breach, and stipulations by way of penalty.” 


The scope of Section 74 has been explained 
by Shah, J. (as he then was) in the follow- 
ing manner at pages 526 and 527 (of SCR): 
(at p. 1411 of ATR): 


“Section 74 of the Indian Contract Act deals 
with the measure of damages in two classes 
of cases (i) where the contract names a sum 
to be paid in case of breach and (ii) where 
the contract contains any other stipulation 
by way of penalty. We are in the present 
case not concerned to decide whether a 
contract containing or covenant of forfei- 
ture of deposit for due performance of 
a contract falls within the first class. 
The measure of damages in the case 
of breach of a stipulation by way of penalty 
is by Sec. 74 reasonable compensation not 
exceeding the penalty stipulated for. In as- 
sessing damages the Court has, subject to the 
limit of the penalty stipulated, jurisdiction to 
award such compensation as it deems rea- 
sonable having regard to all the circum- 
atances of the case. Jurisdiction of the Court 
to award compensation in case of breach of 
contract is unqualified except as to the maxi- 
mum stipulated; but compensation has to be 
reasonable, and that imposes upon the Court 
duty to award compensation according to 
scttled principles. The section undoubtedly 
says that the aggrieved party is entitled to 
receive compensation from the party who 
has broken the contract, whether or not ac- 
tual damage or loss is proved to have been 
caused by the breach. Thereby it merely 
dispenses with proof of “actual loss or 
damage”; it does not justify the award of 
compensation when in consequence of the 
breach no legal injury at all has resulted, be- 
cause compensation for breach of contract 
can be awarded to make good loss or damage 
which naturally arose in the usual course of 
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things, or which the parties knew when foy 
the breach.” ‘(Emphasis supplied) 
Féin Maula Bux v. Union of India, (AIR 
1970 SC 1955) again speaking for another 
Bench of ihe Court. Shah, Ag. C. J. (as he 
then was) stated thus (at p. 1959) : 

« |. ,, Court is competent to award 
reasonable compensation in case of breach 
even if no actual damage is proved to have 
been suffered in consequence of the breach 
of contract. But the expression “whether or 
not actual damage or loss is proved to have 
been caused thereby” is intended to cover 
different classes of contracts which come 
before the Courts. In case of breach of 
some contracts it may be impossible for the 
Court to assess compensation arising from 
breach, while in other cases compensation 
can be calculated in accordance with estab- 
lished rules. Where the Court is unable to 
assess the compensation, the sum named by 
the parties if it be regarded as a genuine pre- 
estimate may be taken into consideration as 
the measure of reasonable compensation, but 
not if the sum named is in the nature of a 
penalty. Where loss in terms of money can 
be determined, the party claiming compensa- 
tion must prove the loss suffered by him.” 

(emphasis supplied) 

17. In Union of India v. Rampur Distil- 
lery and Chemical Co. Ltd., (AIR 1973 SC 
1098) the Court followed the same principle 
and finding that the breach caused no loss 
at all to the party complaining of the breach, 
held against the claim for compensation. 
The same principle has been upheld in the 
decisions reported in Satyanarayan Amolak- 
chand Bhut v. Vithal Narayan Jamdar, (AIR 
1959 Bom 452); in Brahmayya v. Teegala 
Gangaraju, (AIR 1963 Andh Pra 310); in 
Lekshmi Starch Factory Limited v. Muham- 
med Ismail (1968 Ker LT 713); State of 
U. P. v. Chandra Gupta and Co., (AIR 1977 
All 28) and in Union of India v. Raman 
Iron Foundry, (AIR 1974 SC 1265). 

18. That the party complaining of breach 
of contract and claiming compensation is 
entitled to succeed only on proof of “legal 
injury” having been suffered by him in the 
sense of some loss or damage having been 
sustained on account of such breach, is clear 
from Sections 73 and 75 of the Act. Sec. 74 
is only supplementary to Section 73 of the 
Act and it does not make any departure 
from the principle behind Section 73 in re- 
gard to this matter. Every case of compensa- 
tion for breach of contract has to be dealt 
with on the basis of Section 73 of the Act. 
In a particular case where the contract itself 
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stipulates for payment of a sum of money 
on the breach of contract or contains any 
other stipulation for penalty, the principle 
additionally propounded by Section 74 also 
will have to be applied and that is why ir- 
respective of the amount stipulated in the 
contract, the party suffering from the breach 
is entitled only to reasonable compensation 
which, however, shall not exceed the amount 
so stipulated in the contract. Whether it be 
a contract which stipulates a sum of money 
as being payable on breach of contract or 
whether it contains any other penal clause, 
or whether it is a contract which does not 
contain any such clause, the party complain- 
ing of breach of contract cannot successfully 
claim compensation unless he makes out loss 
or damage referable to such breach. The 
best measure of reasonable compensation 
would of course be the extent of actual loss 
or damage sustained. If the extent of ac- 
tual loss or damage sustained is capable of 
being proved that provides a safe guide for 
the Court to determine the quantum of rea- 
sonable compensation. If quantification of 
loss or damage is not possible, the party who 
has suffered on account of the breach is not 
without remedy. He can still request the 
Court to assess reasonable compensation on 
the materials available and award the same 
to him. The words in S. 74 “whether or not 
actual damage or loss is proved to have been 
caused thereby” have been employed to 
underscore the departure deliberately made 
by Indian Legislature from the complicated 
principles of English Common Law and also 
to emphasise that reasonable compensation 
can be granted even in a case where extent 
of actual loss or damage is incapable of 
proof or not proved. That is why S. 74 of 
the Act deliberately states that what is to be 
awarded is reasonable compensation. In a 
case where the party complaining of breach 
of the contract has not suffered legal injury 
in the sense of sustaining loss or damage, 
there is nothing to compensate him for; there 
is nothing to recompense, satisfy or make 
amends. Therefore, he will not be entitled 
to compensation. 


i9. The Arbitrator has found in these 
cases that on account of the breach commit- 
ted by the respondent-contractor, the State 
Government has not suffered any legal in- 
jury. If that be so, the State Government 
was not entitled to compensation from the 
respondent-contractor. In that event, the 
State Government had no right to levy and 
collect any sum of money from the respon- 
dent-contractor as penalty or as compensa- 
tion. It is not open to the Civil Court to 
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test the correctness of the finding of the 
Arbitrator that there is no legal injury sus- 
tained by the State Government. Reasons 
and materials which lead to the finding of the 
Arbitrator are not disclosed in the award. 
Therefore, the correctness of the finding can- 
not be gone into by the Civil Court. There 
is no error apparent on the face of the re- 
cord in so far as the finding and the con- 
clusion are concerned. There is also no legal 
misconduct on the part of the Arbitrator 
made out. The learned subordinate Judge 
was, therefore, right in rejecting the conten- 
tions urged by the appellants and making 
the award into decree of Court. 

20. In the result, the judgments and de- 
crees of the Court below are confirmed. The 
appeals are dismissed with costs, 

Appeals dismissed. 
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G. BALAGANGADHARAN NAIR, JJ. 


Alwaye Municipality, Appellant v. K. A. 
Kochunny and Company and another etc., 
Respondents. 


M. F. A. Nos. 113 to 115 of 1981, D/- 
11-3-1982. 


(A) Arbitration Act (10 of 1940), Sec- 
tions 39 (1) (vi), 17 — Appeal against order 
refusing to set aside an award — Applica- 
tion to set aside the award made in time — 
Finding that there were no grounds to sef 
aside the award challenged in appeal — Held, 
if appellant succeeds in this challenge, appeal 
is maintainable even in absence of an appeal 
against decree passed in terms of the award. 

(Para 8) 

(B) Arbitration Act (16 of 1940), S. 30 — 
Error apparent on face of the award — 
Meaning. 


Where in any matter any difference is re- 
ferred to an arbitrator, normally his decision 
should stand. There is an exception to this 
rule and that is an error apparent on the face 
of the award either because a question of 
law arises on the face of the award or upon 
some paper accompanying or forming part of 
the award. An error of law on the face of 
the award means that we can find in -the 
award or document actually incorporated or 
accompanying it some legal proposition which 
on its consideration could be said to be 
erroneous. This exception cannot be extend- 
ed to a mere narrative in the award. To put 
it differently, merely naration of materials in 
general terms in an award without parti- 
ao i ge ce ee ae 
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cularising any document or any piece of evi- 
dence will not permit an investigation into 
the terms of the contract or other materials 
placed before the arbitrator to discover whe- 
ther there is error on the face of the award. 
Similarly where the terms of the contract are 
stated in the award for the only purpose to 
earmark the origin of the disputes which had 


arisen between the parties, it would be im- 


permissible to hold that the arbitrator had 
incorporated in the award any material for 
his conclusion which would be an invitation 
for others to consider such materials to test 
whether there is an error apparent on the 
face of the award. It is the duty of the arbi- 
trator to look into all the evidence and mate- 
rials placed before him and if in the narra- 
tive he makes mention of this fact it can 
never be equated to his consideration of any 
particular piece of evidence or document for 
the purpose of his conclusion. (1962) 3 
WLR 512, Rel. on. (Paras 10, 11) 


(© Arbitration Act (10 of 1940), S. 30 — 
Jurisdiction of Court to interfere with non- 
speaking awards. 


The jurisdiction of the Court in interfering 
with non-speaking awards is very narrow. 
When parties entrust the disputes to arbitra- 
tion they are deemed to have taken a deci- 
sion to have implicit faith in the decision of 
the arbitrator, be he a layman or a man well- 
versed in law. To a large extent, the juris- 
diction of the ordinary Courts, to interfere 
with the conclusions arrived at by the arbi- 
trator both on questions of fact and on 
questions of law, is ousted by the agree- 
ment. It is in exceptional circumstances 
when the court finds, prima facie, errors ap- 
parent on the face of the award, or where 
the arbitrator has exceeded his jurisdiction 
that the court would step in either to set 
aside the award or remit it or direct re- 
consideration. The Court will be extremely 
slow in either finding fault with a non-speak- 
ing award much less interfering with it or 
attempting to substitute its views, because 
the awards need not be speaking orders. 
Whether arbitrators should give reasons or 
parties should be given a right to insist upon 
arbitrators to give reasons in support of 
their decisions, are matters to be regulated 
by statutory provisions and not by judicial 
pronouncements, Í (Para 12) 


The Court shall not attempt to re-appraise 
facts and evidence when an arbitrator's 
award is challenged before it. If the award 
is a non-speaking .one, the Court will seldom 
try to discover or investigate the justification 
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for the conclusions by the arbitrator. The 
Court will attempt a scrutiny whether there 
is an error apparent on the face of the award 
only if it is satisfied that the arbitrator had 
incorporated in it, or in any document or 
note actually appended to it materials and 
had rested his conclusions on them which 
conclusions are erroneous. Case law discus- 
sed. (Para 13) 

(D) Arbitration Act (10 of 1940), S. 36 — 
Misconduct — Committing an error either of 
law or of fact or misconstruing a particular 
clause by arbitrator will not amount to mis- 


conduct, (Para 20) 
Cases Referred: Chronological Paras 
AIR 1981 Delhi 374 14 
AIR 1975 SC 230 12 
AIR 1972 SC 2466: 1973 Cri LI 19 17 
AIR 1971 SC 696 12, 14 
AIR 1967 SC 378 12, 19 
AIR 1967 SC 1030 12 
AIR 1967 SC 1274 : 1967 Ker LT 336 16 
AIR 1965 SC 214 19 
AIR 1963 SC 1677 19 
AIR 1963 SC 1685 


19 

(1962) 3 WLR 512 : (1962) 2 All BR 53: 
(1963) 1 QB 201, Giacomo Costa Fu 
Andrea v. British Italian Trading Co. Ltd. 
10, 11, 12 

AIR 1951 SC 9 : 1951 All LY 124 12 
1933 AC 592: 149 LT 193: 102 LJ KB 
648, F. R. Absalom Ltd. v. Great Western 
(London) Garden Village Society 10, 12 
AIR 1927 PC 164 10 
AIR 1923 PC 66 10, 12, 14 
(1905) 2 KB 184 : 93 LT 20 : 74 LI KB 659, 


Landauer v. Asser 12 
(1857) 3 CB (NS) 189: 140 ER 712, 
Hodgkinson v. Fernie 12 


S. Narayanan Poti, for Appellant; M. P. 
Abraham, Baby George and N. J. Mathew, 
for Respondents. 


KHALID, J.:— These appeals filed under 
Section 39 (1) (vi) of the Arbitration Act (for 
short the Act) by the Alwaye Municipality 
represented by its Commissioner, are against 
a common order passed by the Principal Sub 
Judge, Parur, dismissing petitions filed by it 
to set aside awards made by the 2nd respon- 
dent, tbe Chief Engineer (Arbitration) Tri- 
vendrum, in favour of the ist respondent, a 
P. W. D. contractor, granting certain claims 
made by the contractor against the Municipa- 
lity. The questions raised are the same and 
hence the appeals are being disposed of by 
this common judgment. 

2. We shall first deal with the facts of 
each case. 
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The ist respondent entered into a contract 
with the appellant for the construction of a 
mini market under the terms and conditions 
embodied in the contract between them. 
After the completion of the work, the Ist 
respondent made certain claims on the ap- 
pellant. According to the appellant, those 
claims were not admissible under the terms 
of the contract. Clause 14 of the contract 
between the parties provided for settlement 
of disputes and differences between them to 
be referred to the Chief Engineer, P. W. D. 
(B. & R.) Kerala, Trivandrum, for arbitra- 
tion at the instance of either party to the 
dispute. Since the claims by the Ist respon- 
dent were not admitted by the appellant, he 
wrote to the Chief Engineer, Kerala P. W. D. 
(B & R), Trivandrum explaining the details 
regarding the disputes and differences be- 
tween the parties and requested him to. enter 
upon reference and decide the disputes at 
the earliest. The Chief Engineer declined to 
accept the appointment. According to the 
Ist respondent, despite several letters and 
notices sent by him to the appellant to get 
the dispute referred to arbitration, the ap- 
pellant kept quiet. Thereupon. he filed O. P. 
No. 5 of 1978 under Ss. 8 and 20 of the Act 
for the appointment of an arbitrator. This 
was allowed and the 2nd respondent was ap- 
pointed as arbitrator. The arbitrator entered 
upon the reference, allowed evidence to be 
adduced and after hearing the parties made 
an award granting some of the claims of the 
Ist. respondent. As against the claims made 
‘by the Ist respondent for the difference in 
value between pray cement and super fine 
cement, against the tender excess for the 
extra work done, and towards the excess 
wages paid by him to. women coolies on the 
basis of the minimum wages fixed by the 
Government subsequent to the agreement, 
cerlain amounts were granted by the 2nd 
respondent. The appellant Municipality re- 
sisted these claims on the ground that they 
were not admissible as per the terms of the 
contract. The Municipality relied upon con- 
dition No. 4 in the contract which stipulated 
that the. Municipality was entitled to recover 
the costs of cement supplied to the contrac- 
tor on the basis of actual cost plus 20% 
storage charge and on condition No. 5 which 
provided that the contractor was obliged to 
use cement according to the direction of the 
Municipal Engineer on the basis of avail- 
ability. Regarding the excess for the extra 
work the contract provided that he was to be 
paid for at the estimate rates. Regarding 
the wages of women coolies, since there was 
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no provision for escalation, the rates for the 
work included the wages for labourers also. 
The Municipality filed O. P. 22 of 1980 
under Sections 30 and 32 of the Act to set 
aside the award. That application was dis- 
missed which has. given rise to this appeal. 


3. M. F. A. No. 114 of 1981: In this case 
the contract related to the construction of a 
general market. The Ist respondent contrac- 
for, filed O. P. No. 6 of 1978 for the appoint- 
ment of an arbitrator under circumstances 
mentioned above since his claims were not 
granted by the Municipality. The 2nd reg- 
pondént was appointed arbitrator. He pass« 
ed an award granting the claims made by the 
ist respondent. These claims were resisted 
by the Municipality on the ground that they 
were not admissible as per the terms of the 
contract. The Municipality filed O. P. No. 
23 of 1980 to set aside the award, which 
petition on being dismissed by the Court 
below, has resulted in this appeal. 


4. M. F. A. No. 115 of 1981: The com 
tract in this case is for the construction of 
an office building under the terms and 
conditions embodied in the contract. O. P. 
No. 7 of 1978 was filed for the appoint- 
ment of an arbitrator. The 2nd respon- 
dent was appointed arbitrator. Rs. 1,11,433/- 
was granted as a 60% increase from 
the agreed rates; Rs. 42,000/- as difference 
in price for tor steel as against mild 
steel; and Rs. 2,750/- as excess for plaster-. 
ing. These claims were resisted by the 
Municipality as being net admissible as per 
the terms of the contract. Dissatisfied with 
the award, the Municipality filed O. P. No. 
24 of 1980 to get the award set aside, with- 
out success. Hence this. appeal. 


5. The Ist respondent filed I. A. No. 
337 (a)/80 in O. P. No. 5/78, I. A. No. 338 
(a)/80 in O. P. 6/78 and I. A. No. 340 (a)/80 
in O. P. 7/78 requesting the Court to pass a 
decree in terms of the award under S. 17 of 
the Act. The Court below considered these 
petitions along with O. P. Nos. 22, 23 and 
24 of 1980 mentioned above and passed a 
common judgment. 


6. We would, in brief, outline the disputes 
that arose between the parties, and led to 
the arbitration proceedings. As per Cl. 5 of 
the agreement, the Municipality could realise 
from the bill of the contractor, the price of 
cement supplied at the rate of actual cost 
plus 20%. Municipality supplied substantial - 
quantity of super fine cement instead of grey 
cement. The contractor’s case was that Cl. 5 
related only to grey cement and not to super 
fine cement. The second claim related to 
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tender excess. The third related to higher 
labour rates to women coolies by virtue of 
the promulgation of an Ordinance relating 
to minimum wages. In the second case, there 
was a further claim on account of loss in- 
curred, during stoppage of work on two days 
due to the functioning of the Municipal 
market. The other claim related to the ad- 
ditional cost incurred since there was hike in 
the costs. In the third case, the claims re- 
lated to 60% increase from the agreed rates 
alleging increase in price of materials and 
revision by Government or the P. W. D. 
schedule, to difference in price for tor steel 
supplied as against mild steel and to excess 
amount for plastering. The case of the 
Municipality was that it had paid all the 
amounts as per the contract and the contrac- 
for was not entitled to any additional 
amount, 
tor were challenged by it before the Court 
below on the ground that the arbitrator had 
misconducted himself and the proceedings 
and the award was improperly procured. 
The applications to set aside the awards were 
filed under Sections 30 and 33 of the Act. 
The Court below dismissed the applications 
holding that the grounds of challenge against 
the awards were not made out. 


7. The challenge before us is on two 
grounds. (1) The award is liable to be set 
aside since there is an error apparent on the 
face of it. The statement in the award by 
the arbitrator that he carefully weighed the 
allegations and evidence amounts to in- 
corporation by him of those materials in the 
award. A mere perusal of the terms of the 
contract and the application of those terms 
to the claims of the contractor is sufficient 
to reject the claim. Not having done this, 
the arbitrator has misconducted himself and 
the proceedings. (2) The arbitrator committed 
legal misconduct in making an award not 
justified by the terms of the contract, 


8. Before considering these grounds, we 
may dispose of a preliminary objection raised 
by the learned counsel for the ist respon- 
dent. He invited us to read Section 17 of 
the Act which provides that no appeal shall 
lie from a decree passed in terms of the 
award except on the ground that “jt is in 
excess of, or not otherwise in accordance 
with the award”. The point made is, that 
Section 17 which is an independent section 
provides for an appeal against a decree pass- 
ed by the Court in terms of_the award. No 
appeal has been filed against the decree pass- 
ed in terms of the award. The decree has 
therefore become final. In the absence of 


Alwaye Municipality v. K. A. Kochunny & Co. 


The awards made by the Arbitra- 


. Ker. 291 


an appeal against the decree passed, the ap- 
peals filed under Section 39 (1) (vi) are not 
maintainable. According to him, not only 
should an appeal be filed against an order 
refusing to set aside the award but an appeal 
should also be filed challenging the decree 


passed in terms of the award. Failure to do 


so would be a bar for an appeal against an 
order refusing to set aside the award. We 
find no difficulty in rejecting this contention. 
The appellant before us is challenging the 
award itself. Uf it succeeds in this chal- 
lenge, the award goes. Consequently, the de- 
cree passed in terms of the award also goes. 
Section 39 enumerates the orders from which 
appeals shall lie. One such order is an order 
tefusing to set aside an award. The present 
appeals are against such orders. Section 17 
does not provide a machinery for filing ap- 
peals. What Section 17 provides is the con- 
ferment of power on the Court to pronounce’ 
judgment according to the award where the! 


t 


Court sees no cause to remit the award a 








remit any of the matters referred to arbitra- 
tion for consideration or to set aside the 
award, after the time for making an applica- 
tion to set aside the award has expired. The 
judgment so pronounced shall be followed 
by a decree. It is thereafter that the sec- 
tion provides that such decree cannot be 
challenged except on the ground that it is in 
excess of, or not otherwise in accordance 
with the award. In the cases on hand, ap- 
plications were filed in time to set aside the 
awards, It is the refusal to set aside the 
awards that is the subject matter of the ap-' 
peals under S. 39 (1) (vi). It is the finding! 
that there are no grounds to set aside the} 
award that is challenged in the appeal before’ 
us. If the appellant succeeds in this chal- 
lenge, the decree passed in terms of the award 
will have no legs to stand even in the ab- 
sence of an appeal against it. Therefore, the 
preliminary objection about the maintain- 
ability of the appeals is without force and is 
rejected. 

9. Before considering the questions of law 
raised, we think it useful to extract in full 
the award made by the arbitrator so that the 
contentions raised could be better under- 
stood : 

“No. 113/79. 

In the matter of arbitration 
between 
Sri K. A. Kochunny & Company, 
Contractors 

Uliyannur P. O. 

Alwaye. 
(hereinafter referred to as the Claimant) 
on the one part 
and 
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The Alwaye Municipality, 
represented by its Commissioner, 
Alwaye Municipal Office, 
Alwaye 


(hereinafter referred to as the Respondents) 
on the other part 

Whereas certain differences arose between 
the Claimant and the Respondent out of a 
Contract in writing for the work of “The 
Construction of Mini Market at Thottakattu- 
kara for Alwaye Municipality” under Con- 
tract Agreement dated 14-3-1975; 

And whereas I am empowered to act as 
ARBITRATOR as per the Order in O. P. 
No. 5/78 dated 20th July, 1979 of the Sub- 
ordinate Judge at Parur; 


Now, therefore, I, K. Kesavan Poti, having 
taken upon myself the burthen of the refer- 
ence and having heard and duly weighed and 
considered the allegations and evidence pro- 
duced by both parties before me, do hereby 
make and publish the final Award in writing 
of and concerning the matter referred to me. 


` I hereby award and direct as follows: 
Claim 1. The Claimant shall be paid 
Rs. 40,460/- (Rupees Forty Thousand Four 
hundred and Sixty only) under this head. 
Claim 2. The Claimant shall be paid 
Rs. 4,000/- (Rupees Four thousand only) 
under this head. 


Claim 3. The Claimant shall be paid 
Rs. 10,000/- (Rupees Ten Thousand only) 
under this head. 

Claim 4. No interest. 

Claim 5. No costs. 
Sd/- 

K. Kesavan Poti 
Chief Engineer (Arbitration) 


Vellayambalam 
| Trivandrum 
signed and delivered on this the 17th day of 
March, 1980. i 


We have extracted one of the awards in full 
— the two other awards are identical except 
for the difference in the amounts covered by 
various claims — to examine the contention 
raised against its validity. 


16. We will first consider whether there 
is any error apparent on the face of 
the award. This submission is develop- 
ed by the learned counsel for the ap- 
pellant thus. The arbitrator has specifically 
referred in the award to the “allegations and 
evidence” produced by both parties and that 


such allegations and evidence were “duly 
weighed and considered” by him. According 


to ‘counsel by incorporating’ these materials, 
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he has invited consideration of the terms of 
the contract and evidence, on which con- 
sideration the Court can easily hold that the 
conclusions of the arbitrator are erroneous 
in Jaw. In support of this submission he 
invited our attention to the oft-quoted deci- 
sions reported in Champsey Bhara & Co. v. 
Jivraj Balloo Co., (AIR 1923 PC 66): 1923 
AC 480; F. R. Absolom Ltd. v. Great Western 
(London) Garden Village Society, (1933 AC 
592); Giacomo Costa Fu Andrea v. British 
Italian Trading Co. Ltd., (1962) 3 WLR 512: 
(1962) 2 All ER 53 : (1963) 1 QB 201) and 
Firm of Salah Mohamed Umer Dossal v 
Nathoomal Kessamal, {AIR 1927 PC 164). 
We refrain from considering these decisions 
in detail for the reason that all these deci- 
sions have been considered by the Supreme 
Court. In our view it would be sufficient te 
refer to them. The question of law settled 
in the above authorities can be summed up 
as follows: Where in any matter any dif- 
ference is referred to an arbitrator, a lawyer 
or a layman, he is constituted the sole and 
final judge of all questions both of law and 
of fact. Normally his decision should stand 
There is an exception to this rule and that 
is where the award is the result of corrup- 
tion or fraud. The case law has evolved an- 
other exception and that is an error apparent 
on the face of the award either because a 
question of law arises on the face of the 
award or upon some paper accompanying or 
forming part of the award. This exception 
can be explained thus. An error of law on 
the face of the award means that we can 
find in the award or document actually in- 
corporated or accompanying its some legal 
proposition which on its consideration could 
be said to be erroneous. This exception can- 
not be extended to a mere narrative in the 
award. To put it differently, mere narration 
of materials in general terms in an award 
without particularising any document or any 
piece of evidence will not permit an investiga- 
tion into the terms of the contract or other 
materials placed before the arbitrator to dis- 
cover whether there is error on the face of 
the award. Similarly where the terms of the 
contract are stated in the award for the only 
purpose to earmark the origin of the disputes 
which had arisen between the parties, it 
would be impermissible to hold that the 
arbitrator had incorporated in the award 


“any material for his conclusion which would 


be an invitation for others to consider such 
materials to test whether there is an error 
apparent on the face of the award. We can- 
not close our eyes to the fact that it is the 
duty of the arbitrator to look into all the 
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evidence and materials placed before him and 
if in the narrative he makes mention of this 
fact it can never be equated to his consid- 
eration of any particular piece of evidence 
or document for the purpose of his conclu- 
(sion. 

11. What is a mere narrative and what 
Inot, can be best understood with reference 
jto the following passage from Giacomo 
‘Costa Fu Andrea v. British Italian Trading 
Co. Ltd. ( (1962) 3 WLR 512 at p. 519) :— 


“Having regard to those two cases, one 
on one side of the line and one on the 
other, I am clear myself that in this case 


we are not entitled to look at the contract. 
It is referred to generally in the recital and 
I do not think it would make any difference 
if it had been referred to generally in the 
award or in matters introductory to the find- 
ing which was not in form a recital. I do 
not find here that the learned arbitrators 
have on the face of their award based their 
decision on the construction of any parti- 
cular term in the contract. Denning, L. J., 
speaking of the contract, said “It is not ex- 
pressly incorporated into the award, nor can 
I see that it is impliedly incorporated. The 
question whether a contract, or a clause in 
a contract is incorporated into an award is 
a very difficult one. As I read the cases, if 
the arbitrator says: ‘On the wording of this 
clause I hold’ so-and-so, then that clause is 
impliedly incorporated into the award be- 
cause he invites the reading of it; but if an 
arbitrator simply says: ‘I hold that there 
was a breach of contract’, then there is no 
incorporation (pp. 519 and 520).” 


12. The jurisdiction of the Court in in- 
terfering with non-speaking awards is very 
narrow. When parties agree and entrust the 
disputes arising between them to arbitration 
they are deemed to have taken a decision to 
have implicit faith in the decision of the 
arbitrator, be he a layman or a man well- 
versed in law. To a large extent, the juris- 
diction of the ordinary Courts, for inter- 
fering with the conclusions arrived at by 
the arbitrator both on questions of fact and 
on questions of law, is ousted by the 
agreement. It is in exceptional cir- 
cumstances when the Court finds, prima 
facie, errors apparent on the face of the 
award, or where the arbitrator has exceeded 
his jurisdiction that the Court would step in 
either to set aside the award or remit it or 
direct reconsideration. It is setiled law that 
the Court will be extremely slow in either 
finding fault with a non-speaking award 
much less interfering with it ;or , attempting 
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to substitute its views, for it. is recognised 
in this country, that awards need not be 
speaking orders. Whether arbitrators should 
give reasons or parties should be given a 
right to insist upon arbitrators to give rea- 
sons in support of their decisions, are mat- 
ters to be regulated by statutory provisions 
and not by judicial pronouncements. The 
Supreme Court has settled the law in this 
behalf. In A. M. Nair & Co. v. Gordhan- 
das Sagarmull (AIR 1951 SC 9) the jurisdic- 
tion of Courts in interfering with arbitra- 
tion awards is outlined by the Supreme 
Court in para 9 in the following words: 


“Tf, therefore, we come to the conclusion 
that both the disputes raised by the respon- 
dents fall within the scope of the arbitration 
clauses, then there is an end of the matter, 
for the arbitrators would have jurisdiction 
to adjudicate on the disputes, and we are 
not concerned with any error of law or fact 
committed by them or any omission on their 
part to consider any of the matters. In this 
view, it would not be for us to determine 
the true construction of the contract and 
find out whether the respondents’ contention 
is correct or not. Once the dispute is found 
to be within the scope of the arbitration 
clause, it is no part of the province of the 
Court to enter into the merits of the dis- 
pute.” 


In Bungo Steel Furniture v. Union of India 
(AIR 1967 SC 378) this jurisdiction is fur- 
ther elucidated in para 9 as follows: 


“9. It is now a well settled principle that 
if an arbitrator, in deciding a dispute before 
him, does not record his reasons and does 
not indicate the principles of law on which 
he has proceeded, the award is not on that 
account vitiated. It is only when the arbi- 
trator proceeds to give his reasons or to lay 
down principles on which he has arrived at 
his decisions that the Court is competent to 
examine whether he has proceeded contrary 
to law and is entitled to interfere if such 
error in law is apparent on the face of the 
award itself.” 


In Firm Madanlal Roshanlal v. Hukumchand 
Mills (AIR 1967 SC 1030) the Supreme 
Court was invited to set aside an award on 
the ground that there were errors of law 
apparent on the face of the award. This re- 
quest was declined by the Supreme Court 
thus: 


“In the present case, the arbitrator gave 
no reason for the award. We do not find 
in the award any legal proposition which is 
the basis of the award, far less a legal pro- 
position which is. erroneous. It isnot pos- 
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sible to say from the award that the arbitra- 
tor was under a misconception of law. The 
contention that there are errors of law on 
the face of the award is rejected.” (para 2) 
In Allen Berry & Co. v. Union of India 
(AIR 1971 SC 696). the Supreme Court under- 
stood the scope of Sec. 30 of the Arbitration 
Act and the principles underlying that sec- 
tion as follows in para 5: 


ee . The general rule in matters of 
arbitration awards is that where parties have 
agreed upon an arbitrator, thereby displacing 
a Court of law for a domestic forum, they 
must accept the award as final for good or 
ill. In such cases the discretion of the Court 
either for remission or for setting aside the 
award will not be readily exercised and will 
be strictly confined to the specific grounds 
set out in Ss. 16 and 30 of the Act.” 


The Supreme Court then referred to Hodg- 
kinson v. Fernie, (1857) 3 CB (NS) 189, and 
considered the decisions in Landauer v. 
Asser (1905 (2) KB 184); F. R. Absalom 
Ltd. v. Great Western (London) Garden Vil- 
lage Society Ltd. (1933 AC 592); Champsey 
Bhara & Co. v. Jivraj Balloo Spinning and 
Weaving Co. Ltd. (1923 AC 480: AIR 1923 
PC 66) and Giacomo Costa Fu Andrea v. 
British Italian Trading Co. Ltd. (1962 (2) All 
ER 53), and held: 


“9, The question whether a contract or a 
clause of it is incorporated in the award is 
a question of construction of the award. 
The test is, does the arbitrator come to a 
finding on the wording of the contract. If 
he does, he can be said to have impliedly 
incorporated the contract or a clause in it 
whichever be the case. But a mere general 
reference to the contract in the award is not 
to be held as incorporating it. 


XX KX XX AX 


The Rule thus is that as the parties choose 
their own arbitrator to be the Judge in the 
dispute between them, they cannot, when 
the award is good on the face of it, object 
to the decision either upon the law or the 
facts. Therefore, even when an arbitrator 
commits a mistake either in law or on fact 
in determining the matters referred to him, 
but such mistake does not appear on the 
face of the award or in a document append- 
ed to or incorporated in it so as to form 
part of it, the award will neither be remitted 
nor set aside notwithstanding the mistake.” 


The cases dealing with this question have 
been noticed by Russell in his book on 
Arbitration, 19th Edn., at pages 443-444. 
This aspect of the case finds repeated ap- 
proval in N. Chellappan v. Kerala S. E. 
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Board (AIR 1975 SC 230) in para 12 in the 
following words: 


“No mistake of law appears on the face 

of the award. The umpire as sole arbitra- 
tor was not bound to give a reasoned award 
and if in passing the award he makes a mis- 
take of law or of fact, that is no ground for 
challenging the validity of the award. It is 
only when a proposition of law is stated in 
ihe award and which is the basis of the 
award, and that is erroneous, can the award 
be set aside or remitted on the ground of 
m of law apparent on the face of the re- 
cord.” 
The Court then refers to passages in Russell 
on Arbitration, 17th Edn., p. 322 and to 
AIR 1923 PC 66, and winds up with this 
observation : 

“The Court has no jurisdiction to investi- 
gate into the merits of the case and to exam- 
ine the documentary and oral evidence on 
the record for the purpose of finding cut, 
whether or not the arbitrator has committed 
an error of law.” 


13. These formidable array of authorities 
makes one position abundantly clear, i.e. the 
Court shall not attempt to reappraise facts 
and evidence when an arbitrator’s award is 
challenged before it. If the award is a non- 
speaking one, the Court will seldom try to 
discover or investigate the justification for 
the conclusions by the arbitrator. The uni- 
form policy is to keep its hands off from it. 
The Court will attempt a scrutiny whether 
there is an error apparent on the face of the 
award only if it is satisfied that the arbitra- 
tor had incorporated in it, or in any docu-: 
ment or note actually appended to it mate- 
rials and had rested his conclusions on them 
which conclusions are erroneous. The par- 
ties having agreed to the decision of the 
arbitrator, good or bad, legally right or 
wrong, are bound by it and the jurisdiction 
of the Court can be invoked only when the 
circumstances mentioned above are present. 
Whether the scope of interference is different 
in speaking awards need not detain us in 
these appeals, for the awards we are dealing 
here with are not speaking awards. In this 
case, We find that the arbitrator has not in- 
corporated either the agreement or any part 
thereof nor has he incorporated any other 
document or note. The passage on which 
reliance was placed by the learned counsel 
for the appellant to contend that there was 
such incorporation is, in our opinion, only 
a narrative and nothing more. The award 
does not speak either. It does not give any 
reasons for the conclusions. Under these 
circumstances, we have no hesitation to 
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hold that the submissions made on behalf of 
the appellant that there is an error apperant 
on the face of the award and that the arbi- 
trator has misconducted himself and the pro- 
ceedings by incorporating materials and 
arriving at wrong conclusions, cannot be justi- 
fied. : 


14. The learned counsel for the appellant 
then made a feeble attempt to persuade us to 
find fault with the order refusing to set aside 
the award on the ground thatthe arbitrator 
should at least be deemed to have impliedly 
incorporated the terms of the contract and 
other evidence in the award. We do not 
think it necessary to enter into any detailed 
discussion. about this submission, for; accord- 
ing to us, even this submission has no force. 
It cannot be said that there is even an im- 
plied incorporation. The learned counsel 
then tried to salvage his position by inviting 
us to a decision reported in Bhai Sardar 
Singh v. New Delhi Municipal Committee 
(AIR 1981 Delhi 374) where the Delhi High 
Court had interfered with a non-speaking 
award. It is true that in that case a non- 
speaking award was set aside. Jain, J. at 
first reassured himself of the Court’s jurisdic- 
tion in setting aside an award after referring 
to AIR 1923 PC 66, AIR 1971 SC 696 and 
other cases. Then the learned Judge consid- 
ered the various special features appearing 
in that case to examine whether the exist- 
ence of those features was sufficient to set 
aside the award. One of the attacks against 
the arbitrator was that he declined to inspect 
the site though requested by the petitioner 
before the High Court. The learned Judge 
observed that (para 18): 


“aee it was discretionary with the arbi- 
trator to accede to the request or not. He 
was not bound to do so after the hearing 
was over. All the same, propriety demand- 
ed that he should have informed the peti- 
tioner-Contractor about his reluctance to in- 
spect the sile for whatever reason he was 
disinclined to do so.” 


The learned Judge further observed that this 
disinclination would not amount to miscon- 
duct on the part of the arbitrator in the 
legal sense. The further attack against the 
arbitrator was that the award had been im- 
properly procured. It is seen that in the 
. frst instance the arbitrator required the Con- 
tractor-claimant to supply stamp paper of 
the value of Rs. 114/- apparently contem- 
plating an award of a particular amount and 
that he subsequently reduced the stamp duty 
to Rs. 50.55. The insinuation was that the 
amount was reduced under the influence of 


Alwaye Municipality v. K. A. Kochunny & Co. 


Ker. 295 


the respondent, the New Delhi Municipal 
Committee. It is seen that the Secretary of 
the New Delhi Municipal Committee had 
signed the award on each page as a witness. 
The arbitrator himself was a member of the 
New Delhi Municipal Committee. These 
circumstances persuaded the learned Judge 
to hold that the possibility of the arbitrator 
having taken into confidence the Secretary of 
the New Delhi Municipal Comittee before 
making the award could not be altogether 
ruled out and that therefore the conduct of 
the arbitrator could not be said to be abso- 
lutely above board. There was a further-in- 
Sinuation made by the Contractor that the 
arbitrator was keeping in touch with and 
consulting an Assistant Engineer in the Muni- 
cipal Committees who used to visit Home 
Ministry where the office of the arbitrator 
was then housed. It is seen that the arbi- 
trator himself was Financial Advisor -to the 
Ministry of Home Affairs at the relevant 
time. The learned Judge was not inclined to 
accept the theory that the arbitrator could 
be influenced by a perSon of the rank of an 
Assistant Engineer. Even so, the learned 
Judge felt that the award in question could 
not be sustained for “the arbitrator must 
not only be impartial and straightforward 
but he also must act in a very fair and above- 
board manner”. From the above narration, 
it would be clear that the facts of the Delhi 
case stood on an entirely different plane not 
comparable inany manner with the facts on 
hand. On the facts of that case, with re- 
spect the learned Judge was justified in set- 
ting aside the award. Before us, nothing 
which might smack of bias, pressure or in- 
fluence was mentioned from the appellant’s 
side. We therefore hold that reliance on 
the Delhi case is misplaced, 

45. The learned counsel for the appellant 
then attempted to build up a new case on 
the ground that the arbitrator had committed 
legal misconduct. The respondent’s counsel 
argued that this was a new plea which was 
not put forward either before the Court be- 
low or in the memorandum of appeal. The 
appellant’s counsel replied saying that Ground 
No. 5 takes in this plea. Ground No. 5 
reads as follows: 

“An arbitrator is bound to decide in ac- 
cordance with law and cannot grant reliefs 
which are not justified by the terms of the 
contract.” 

We do not subscribe to the view that this 
ground takes in a specific plea of legal mis- 
conduct on the part of the arbitrator. How- 
ever, we do not feel inclined to shnt ont this 
plea on the technical ground that it had not 
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been specifically raised. Perhaps it can be 
argued that the plea is remotely discernible 
in that-ground. The case is put forward by 
the learned counsel for the appellant as fol- 
lows: The arbitrator, with his status, techni- 
cal qualification and experience should have 
found on the terms of the contract that the 
claims put forward by the contractor were 
clearly outside the stipulations in the con- 
tract and that the awarding of the claims in 
flagrant violation of the terms of the agree- 
ment amounted to legal misconduct. An 
effective adjudication of this plea necessitates 
a thorough investigation into the terms of 
the contract and the materials placed before 
the arbitrator. We do not think we will be 
justified in going into all the materials be- 
fore the arbitrator to test the correctness of 
this challenge based on legal misconduct. 
The learned counsel for the appellant fairly 
conceded that this was a virgin field and 
that he could not come by any authority di- 
rect or indirect to be pressed into service in 
support of his case. However, he contend- 
ed that legal misconduct was one of the re- 
cognised grounds to set aside an award and 
that he could succeed if he satisfied the 
Couri that the grant to the respondent made 
by the arbitrator was one which a man of 
his experience and technical qualification 
would never have given. The challenge is 
based largely on Conditions Nos. 4 and 5 
~of the contract. They stipulate as to how 
cost of cement has to be recovered and as 
to how cement is to be used. The other 
clauses relate to tender excess and rise in 
wages. The arbitrator had before him a 
wealth of materials, in the shape of corres- 
pondence between the parties before he made 
his award. No materials have been placed 
before us to disturb the award on this ground 
and we do not sustain the challenge on the 
ground of legal misconduct. 


16. The learned counsel for the appellant 
invited us to two decisions unconnected with 
arbitration law which according to him might 
throw some light on the proposition of law 
which he developed before us. In Govinda 
Menon v. Union of India (1967 Ker LT 
336): (AIR 1967 SC 1274), the Supreme 
Court was considering the challenge by an 
officer in the Indian Administrative Service 
of the action initiated against him by the 
Government. Among the charges against 
the officer, the main charges related to his 
conduct in sanctioning 30 leases regarding 
the private forest lands of Five Devaswoms. 
The cases put forward against the officer was 
that he granted the leases in question in 
utter disregard of the provisions of the con- 
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cerned Act and the Rules and without being 
satisfied that the leases were beneficial ‘to 
the Devaswom and this action disclosed mis- 
conduct, irregularity and gross recklessness 
in the discharge of his official duties. On 
this accusation this is what the Supreme 
Court stated : 


“It is manifest therefore that though the 
propriety and legality of the sanction to the 
leases may be questioned in appeal or revi- 
sion under the Act, the Government is not 
precluded from taking disciplinary action if 
there is proof that the Commissioner had 
acted in gross recklessness in the discharge 
of his duties or that he failed to act honest- 
ly or in good faith or that he omitted to 
observe the prescribed conditions which are 
essential for the exercise of the statutory 
power. We see no reason why the Govern- 
ment cannot do so for the. purpose of show- 
ing that the Commissioner acted in utter dis- 
regard of the conditions prescribed for the 
exercise of his power or that he was guilty 
of misconduct or gross negligence. We are 
accordingly of the opinion that the appellant 
has been unable to make good his argument 
on this aspect of the case.” (para 8} 


It is contended that misconduct in that case 
was assumed on the ground that the officer 
who was well-versed in the law regarding 
grant of such leases acted recklessly and in 
violation of such law. Here the arbitrator 
who is an experienced and technical man has 
committed a similar misconduct by a reck- 


less disregard of the stipulations in the agree- 
ment, 


17. The second case relied upon by the 
appellant’s counsel was S. Mishra v. B. Dixit 
In that case a mem- 
ber of the Superior Judicial Service of the 
State of Orissa was proceeded against for 
contempt for disobeying the directions given 
by the Orissa High Court. His answer to 
the contempt charge was that he was under 
the bona fide opinion that when a matter 
was under appeal or otherwise before the 
Supreme Court the point of law became’ 
subjudice and only a decision of the Supreme 
Court in the matter would be binding on 
the Sub Court. At the relevant time he was 
functioning as a Commissioner of Hindu 
Religious Endowments, Orissa. The High 
Court did not accept his plea in justification 
and held that the appellant refused to follow 
the High Court decision and observed thus 
(at p. 2468): 


“We do not ‘find any trace of bona fides 
of the contemner in-the order dated 19-1- 
1970 ......... The contemner is a Senior Judi- 
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cial Officer who has already put in 23 years 
of service; having been recruited as a Mun- 
sif he has now risen to the rank of District 
Judge. We regret to find that though he has 
functioned as a Judicial Officer for about 
23 years he has not been able to pick up 
the approach and attitude of a Judicial Offi- 
cer and was actuated by the bias so often 
manifested in actions of the executive today 
while disposing of a judicial proceeding and 
when found fault with has come up with the 
stand that he was acting administratively.” 


Reliance on these two decisions was placed 
in support of the appellants case that the 
arbitrator has acted in utter disregard of the 
terms of the contract despite his experience 
and technical knowledge. We hold that re- 
liance on those two cases, for deciding a 
case arising in arbitration law, is misplaced. 
Besides the appellant has assumed miscon- 
duct on the part of the arbitrator without 
necessary factual foundation. We have re- 
ferred to these only because they were cited 
before us, in support of a novel proposition. 


18. To sum up, we do not accept the 
submissions in support of the appellant’s case 
of misconduct. We hold that the assump- 
tion that the arbitrator has misconducted 
himself cannot be justified. To meet this 
case we think it sufficient to refer to the 
facts in M. F. A. No. 113 of 1981. The 
case is built upon Conditions Nos. 4 and 5 
in the agreement. Condition No. 4 stipu- 
lates that the Municipality is entitled to re- 
cover the cost of cement supplied to the 
Contractor on the basis of actual cost plus 
20% storage charge and Condition No. 5 
provides that the Contractor is obliged to 
use the same according to the directions of 
the Municipal Engineer on the basis of 
availability. The dispute arose because the 
Municipality recovered the cost of superfine 
cement supplied in large quantities instead 
of grey cement. That the cost of superfine 
cement is very much higher than grey cement 
is a fact well-known to the arbitrator. If 
huge quantity of superfine cement alone is 
supplied to the Contractor that would cause 
considerable loss to him. The Contractor’s 
case was that the clauses related to the sup- 
ply of grey cement alone. It would be im- 
proper on our part to attribute legal mis- 
conduct on the: part of the arbitrator on his 
conclusion about the grant under this head. 
The next head related to the fixation of mini- 
mum wages by the Government under an 
Ordinance subsequent to the agreement. The 
arbitrator had to consider the impact of this 
unforeseen development on the contract. work 
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and had to decide about the claim of excess 
wages under this changed circumstance and 
if was after such consideration that he grant- 
ed the claim partly. Even regarding the 
claim of escalation it cannot be said that 
the arbitrator had done anything which 
would amount to misconduct. We have 
only outlined the bare facts touching upon 
the relevant conditions in one case and re- 
frained from a detailed examination of the 
facts and evidence for the reason that we 
find that the case of misconduct has been 
built up without necessary factual founda- 
tion and that he has failed to substantiate 
in any measure the case of misconduct. 

19. Though the decisions reported in 
Santa Sila v. Dhirendra Nath (AIR 1963 
SC 1677); Union of India v. Rallia Ram 
(AIR 1963 SC 1685); Jivarajbhai v. 
Chintamanrao (AIR 1965 SC 214) and Bungo 
Steel Furniture v. Union of India (AIR 1967 
SC 378) were referred to us by the counsel 
for the respondent we will rest content by 
extracting the following passage from AIR 
1963 SC 1677: 

“Where, therefore, after taking into con- 
sideration the arbitration agreement, the 
statements filed by the parties and the docu- 
ment produced, the arbitrator proceeds to 
give his “award in writing as to all disputes” 
referred to him, the Court will assume that 
the. arbitrator has considered and disposed 
of every claim made or defence raised. 
Since the award states that it is made of 
and concerning all the matters in dispute 
referred to the arbitrator, there is a presump- 
tion that the award is complete.” 


20. The settled position in arbitration law 
is that it is not misconduct on the part of 
the arbitrator to commit an error either of 
Jaw or of fact. Misconstruction of a parti- 
cular clause by an arbitrator will not invite 
the Courts jurisdiction to interfere with the 
award made by him. It is only in very rare 
cases where manifest error is seen in the 
award or a glaring violation of the terms of 
the contract is apparent that the Courts will 
attempt at consideration of the challenge of 
the award on the ground of legal misconduct 
on merits. An arbitrator agreed by the par- 
ties occupies a special position in view of the 
trust reposed in him by the disputants. It is 
for this reason that the Courts have evolved 
the limits of their jurisdiction in interfering 
with the awards. Law expects arbitrators to 
act fairly. Arbitration proceedings have the 
advantage of settling disputes more expediti- 
ously than disputes that reach Court. Test- 
ed against this principle, the appellant's case 
has-to fail. | 
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21. In our judgment, the appellant has 
not succeeded in making out any case to 
disturb the orders under appeal. In the re- 
sult. we dismiss the appeals with costs. 


Immediately after the judgment was 
pronounced, the learned counsel for the ap- 
pellants made an oral application requesting 
for leave to appeal to the Supreme Court. 
We are not satisfied that these appeals in- 
volve any substantial questions of law of 
general importance that need to be decided 
by the Supreme Court. Leave refused. 


Appeals dismissed. 
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C. P. Madhavan Nair, Appellant v. Cheru- 
vot Thazham Nilam Mulleri Parambath 
Kuttimalu and others, Respondents. 


S. A. No. 122 of 1977A, D/- 22-3-1982. 


Civil P. C. (5 of 1908), S. 100 and O. 41, 
R. 11 (as amended by Act 104 of 1976) — 
Civil P. C. (1908), S. 100 (1) (d) (Ker) (as it 
stood before amendment by Act 104 of 
1976) — Civil P. C. (Amendment) Act (104 
of 1976), S. 97 (3) and (2) (m) — Second 
appeal under S. 190 (1) (€) on question of 
fact filed before and pending on 1-2-77 when 
amended S. 100 came into force — Appeal 
not posted for hearing and admission before 
1-2-77 — Appeal does not fall under saving 
provision of S. 97 (2) Gn) — Appeal should 
be disposed of under amended S. 100. 


Section 100 (1) (d) as amended in Kerala 
stood repealed by S. 97 (1) of Amending 
Act of 1976 with effect from 1-2-77 when 
amended S. 100 came into force. Under 
Sec. 97 (3) amended S. 100 would apply to 
second appeals pending on 1-2-77 when am- 
ended S. 100 came into force. Therefore 
amended S. 100 would be applicable to the 
second appeal which was filed under Sec- 
tion 100 (1) (d) (Ker.) on a question of fact 
„before 1-2-77 and was pending on that date. 
When the second appeal filed before 1-2-77 
had not been posted for admission after hear- 
ing under O. 41, R. 11 it would not fall 
under the saving provision in S. 97 (2) (m). 
The fact that at the time when the second 
appeal was filed the appellant had a right to 
file the same under S. 100 (1) (d) (Ker.) and 
there was no need for posting the same for 
admission does not mean that it is a second 
appeal admitted after hearing under O. 41, 
R. 11 so as to bring it within the saving pro- 
vision under S. 97 (2) (m). Therefore, the 
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second appeal which had not been admitted 
on 1-2-77 though filed earlier would have to 
be disposed of in accordance with amerded 
S. 100 and not in accordance with law as it 
stood prior to 1-2-77. 1977 Ker LT 516, 
Rel. on; 1977 Ker LT 417, Dist. 


(Paras 4, 7) 
Cases Referred: Chronological Paras 
1977 Ker LT 417 6 
1977 Ker LT 516 5 


T. R. Govinda Wariyar, K. Ramakumar 
and Sebastian Davis, for Appellant; V. R. 
Venkatakrishnan, K. Mohammed and K.R.B. 
Kaimal, for Respondents. 

JUDGMENT :— The plaintiff is the ap- 
pellant. The suit is for a declaration of the 
plaintiff’s right of way 84 feet wide across 
the B Schedule property, admittedly belong- 
ing to defendants 1 to 8. The plaintiff 
claims the right of way as an easement by 
prescription. The defendants conceded the 
plaintifs right of way along the pathway 
5 feet in width. They denied the plaintifi’s 
right of easement over an 84 feet wide path- 
way. 


2. The trial Court found that the plain- 
tiff has established the right of way as claim- 
ed in the plaint as an easement by prescrip- 
tion and decreed the suit as prayed for. The 
lower appellate Court has reversed the deci- 
sion of the trial Court and has found that 
the plaintiff has not been able to prove that 
he had been using as of right the pathway 
8} feet wide across the plaint B schedule 
property for the statutory period of twenty 
years. It is against this that the plaintiff has 
come up in second appeal. 


3. The learned counsel for the respon- 
dents, Sri V. R. Venkatakrishnan has raised 
a preliminary point that a second appeal is 
maintainable only on a substantial question 
of law after the amendment of Civil P. C. 
by Act 104 of 1976 which came into force 
on 1-2-77. The second appeal was filed on 
14-1-77 at a time when Cl. (d) of sub-sec- 
tion (1) of S. 100 of the Civil P. C. as am- 
ended in Kerala was in force. As per Cl. (d) 
an appeal shall lie to the High Court from 
every decree passed in appeal by any Court 
subordinate to the High Court on the ground 
that : 


“the finding of the lower Appellate Court 
on any question of fact material to the right 
decision of the case on the merits being in 
conflict with the finding of the Court of first 
instance on such question.” 

Sub-section (1) of S. 97 of the Civil P. C. 
Amendment Act, 1976 repealed Cl. (d) of 
sub-sec. (1) of S. 100 inserted by Section 4 
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of Kerala Act 13 of 1957. Sub-section (1) 
of S. 97 of the Civil P. C. (Amendment) Act, 
1976 is extracted below: 


“97 (1) Any amendment made, or any pro- 
vision inserted in the principal Act by a State 
Legislature or a High Court before the com- 
mencement of this Act shall, except in so 
far as such amendment or provision is con- 
sistent with the provisions of the principal 
Act as amended by this Act, stand repealed.” 
Sub-section (2) of S. 97 contains a saving 
provision in respect of matters enumerated 
in the different clauses in sub-sec. (2). The 
relevant clause that is applicable to the pre- 
sent case is Cl (m). Sub-seclion (2) read 
with Cl. (m) is extracted below. 


“(2) Notwithstanding that the provisions 
of this Act have come into force or the re- 
peal under sub-sec. (1) has taken effect, and 
without prejudice to the generality of the 
provisions of Sec. 6 of the General Clauses 
Act, 1897,— 
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(m) the provisions of S. 100 of the principal 
Act, as substituted by S. 37 of this Act, shall 
not apply to or affect any appeal from an 
appellate decree or order which had been 
admitted, before the commencement of the 
said S. 37, after hearing under R. 11 of 
O. XLI and every such. admitted appeal shall 
be dealt with as if the said S. 37 had not 
come into force.” 


Sub-sec. (3) of S. 97 specifically enacts that 
save as otherwise provided in sub-section (2), 
the provisions of the principal Act, as am- 
ended by Act 104 of 1976 shall apply to 
every suit, proceeding, appeal or application, 
pending at the commencement of the Am- 
endment Act. Section 100 of the Civil P.C. 
was amended by S. 37 of the Amendment 
Act 104 of 1976 and a second appeal shall 
lie to the High Court only if the High Court 
is satisfied that the case involves a substan- 
tial question of law. The section requires 
the substantial question of law to be formu- 
lated in the memorandum of appeal and the 
High Court at the stage of admission is also 
required to formulate the substantial ques- 
tions of law for decision in the appeal. As 
per sub-sec. (5) of S. 100 the appeal shall be 
heard only on the questions so formulated 
subject to the power of the Court to hear, 
for reasons to be recorded, on any other 
substantial question of law not formulated 
by it at the stage of admission. 
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4. The learned counsel for the appellant, 
Sri T. R. Govinda Wariyar submits that the 
second appeal filed before the Amending Act 
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came into force did not require admission 
as under Cl. (d) of sub-sec. (1) of Sec. 100 
as it stood at the relevant period, the appel- 
lant had a right of appeal to this Court as 
the lower Appellate Court had reversed the 
decision of the trial Court on a question of 
fact material to the right decision of the case. 
It is true that the appellant had a right of 
appeal on a question of fact in respect of a 
matter falling under Cl. (d) of sub-sec. (1) 
of S. 100 as it slood then. But that does not 
mean that the right of appeal on a question 
of fact would survive the repeal of Cl. (d) 
by the amendment of S. 100 by the Amend- 
ing Act 104 of 1976. Sub-section (3) of Sec- 
tion 97 of the Amending Act expressly pro- 
vides that the Civil P. C. as amended by Act 
104 of 1976 shall apply to every suit, pro- 
ceeding, appeal or application pending at the 
commencement of the Act. On a plain read- 
ing of sub-sec. (3) of S. 97 there can hardly 
be any doubt that the amended S. 100 of 
the Civil P. C. applies to the present second 
appeal and the same is to be disposed of in 
accordance therewith. 


The further question is whether the second 
appeal filed before the commencement of 
Act 104 of 1976 would come under the sav- 
ing provision in Cl. (m) of sub-sec. (2) of 
Section 97 of the Amending Act. The sav- 
ing provision relates only to appeals admit- 
ted after hearing under R. 11 of O. 41 prior 
to the amendment of S. 100 by S. 37 of Aci 
104 of 1976. The fact that at the time when 
the second appeal was filed there was no 
need for a posting of the appeal for admis- 
sion does not mean that this is a second ap- 
peal admitted after hearing under R. 11 of 
O. 41, C. P. C. This second appeal had not 
been posted under R. 11 of O. 41 and this 
Court had no occasion to consider the ques- 
tion as to whether the second appeal should 
be dismissed under the aforesaid rule or 
whether it should be admitted for hearing 
after notice to the respondents. It is true 
that the second appeal was not posed under 
R. 11 of O. 41 for the reason that at the 
time when it was filed it did not require 
admission and the appellant had a right of 
appeal to this Court since the lower Appel- 
late Court had reversed the decision of the 
trial Court on a question of fact material to 
the decision of the case. But that does not 
qualify the second appeal for exemption 
provided for in Cl. (m) of sub-sec. (2) of 
S. 97 of the Amending Act. 

5. A Division Bench of this Court in the 
decision reported in Sainuddin v. Pokkunhi, 
1977 Ker LT 516, had occasion to consider 
whether Cl. (m) of sub-sec. (2) of Sec. 97 
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would apply to a second appeal filed before 
the commencement of the Amending Act but 
not admitted before that date. It was a 
case which required admission as it did not 
relate to an appeal falling under Cl. (d) of 
sub-sec. (1) of S. 100 as it then stood. This 
Court after considering the provisions of 
Cl. (m} of sub-sec. (2) of S. 97 of the amend- 
ing Act held that the second appeal can be 
admitted only if it satisfies the requirements 
of Sec. 100 of the C. P. C. as amended by 
Act 104 of 1976 in spite of the fact that the 
second appeal had been filed prior to the 
commencement of the Amendment Act. The 
Division Bench has stated that the new sta- 
tute even though does not take away the 
right of appeal impairs it by imposing one- 
rous conditions on the right of exercise of 
that appeal and that sub-sec. (3) of Sec. 97 
of the Amending Act applies fo cases not 
falling under Cl. (m) of sub-sec. (2) of Sec- 
tion 97. This Court after considering the 
applicability of sub-secs. (2) and (3) of Sec- 
tion 97 held as follows in para 6. 


“The result is that while second appeals 
already admitted would have to be disposed 
of in accordance with the law prior to the 
amendment which came into force on !-2- 
1977, appeals which have not been so admit- 
ted though filed earlier and appeals filed 
after 1-2-1977 would be governed by the 
provisions of 5. 100 as amended.” 


There can therefore be no doubt that the 
appellant will have no right of appeal on a 
question of fact and his right is confined to 
what is provided for in the amended provi- 
sions of S. 100, C. P. C. for an appeal on 
substantial questions of law only. 


6. The learned counsel for the appellant 
relies on the decision of a Division Bench of 
this Court in Raghavan Pillai v. Sainaba 
Beevi, 1977 Ker LT 417, in support of the 
proposition that the appeal should be dispos- 
ed of in accordance with the provisions of the 
C. P. C. as it stood at the time when the 
appeal was filed. The question for consid- 
eration in that decision was as to whether an 
appeal under S. 5 of the High Court Act on 
leave granted under the provisions of the 
said Act by a learned single Judge of this 
Court was maintainable after the amend- 
ment of the C. P. C. by Act 104 of 1976. 
Section 100-A introduced by the Amending 
Act provided that where any appeal from 
an appellate decree or order is heard and 
decided by a single Judge of a High Court, 
no further appeal shall lie notwithstanding 
anything contained in any Letters Patent for 
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any High Court or in any other instrument 


having the force of law. 


This Court in the decision in Raghavan 
Pillai v. Sainaba Beevi, 1977 Ker LT 417, 
held that S.100-A introduced by the Amend- 
ing Act is not retrospective and in respect of 
an appeal where leave had already been 
granted a further appeal from a decision of 
a single Judge of the High Court would lie. 
Sub-section (3) of S. 97 of Act 104 of 1976 
is not seen brought to the notice of the 
Division Bench. That case related only to 
the applicability of S. 100-A introduced by 
the Amending Act and it does not relate to 
the maintainability of a second appeal on a 
question of fact as provided for under Cl. (d) 
of sub-sec. (1) of S. 100 as it stood prior to 
the amendment. 


7. I have therefore no doubt that this 
second appeal which had not been admitted 
after hearing under R. 11 of O. 41 will have 
to be disposed of in accordance with the 
amended provisions of S. 100 of the C. P. C. 


8. The only other question is whether 
there is any substantial question of law aris- 
ing for determination in this case. In para 5 
of the plaint it is alleged, the right of way 
across the B schedule property is 84 feet in 
width. The defendants in their written state- 
ments have conceded a right of way 5 feet 
in width. The trial Court found on the evi- 
dence in the case that the plaintiff has estab- 
lished a right of way 84 feet in width by 
prescription as claimed in the suit. The 
lower Appellate Court has reversed the deci- 
sion of the trial Court and has found that 
the plaintiff has established the right of way 
only to the extent conceded by the defen- 
danis. In para 13 of the judgment there is 
a clear finding by the lower Appellate Court 
as follows: 


“In any event, no evidence worthy of reli- 
ance has been let in the case to prove tbat 
the plaintiff had been using as of right an 
85 ft. wide strip of land in the holding of 
defendants 1 to 8 for access to his house 
during a period of 20 years before suit with- 
out interruption. The suit has, therefore, to 
fail.” 

This is finding on a question of fact. 


§. The learned counsel for the appellant 
submits that the lower appellate Court has 
failed to consider whether the width of the 
admitted pathway was 81 feet as claimed by 
the plaintiff. There can hardly be any doubt 
that the burden is on the plaintiff to prove a 
right of easement by prescription in. deroga- 
tion of the title of the defendants. In para 5 
of the plaint he has alleged that he had been 


1982 
using the pathwway also for vehicular traffic. 
The appellate Court has found that the vehi- 
cular traffic alleged was only for period much 
shorter than the prescriptive period required 
under the Easements Act. For this reason 
the appellate Court was not prepared to ac- 
cept the plaintiff’s case that he had acquired 
the right of way 84 feet in width by pre- 
scription. The plaintiff’s right of way 5 feet 
in width is conceded by the defendants. Even 
though the question that required considera- 
tion by the appellate Court was in respect of 
the width of the pathway that the plaintiff 
has acquired by prescription, the appellate 
Court has considered the question of its user 
by the plaintiff and it has found that he has 
fiot established the user of the pathway for 
vehicular traffic for the prescriptive period 
and hence the pathway is not of such width 
as claimed in the plaint. May be that a 
different inference on facts is possible on the 
evidence in the case, but that is hardly a 
ground for interference in second appeal 
after its amendment by Act 104 of 1976. 


This second appeal fails and is dismissed. 
No costs. 


Appeal dismissed. 
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CN. Krishnamoorthy, Appellant v. State of 
Kerala, Respondent. 


S. A. No. 158 of 1977-D, D/- 19-3-1982. 


` Easements Act (5 of 1882), S. 52 — Licen- 
see — Expected to take only reasonable care 
of property. 


The defendant was a licensee of the theatre 
for conducting the dance and music perform- 
ance on 19-1-1969. He was only allowed 
use of the theatre for this limited purpose. 
Possession of theatre was with plaintiff. On 
account of unexpected on-rush of people in 
the theatre damage was caused to the furni- 
ture and fixtures etc. The plaintiff’s suit for 
récovery of damages was decreed by both 
the Courts below. 


In second appeal, held, as a licensee the 
defendant had only to take reasonable care 
of the theatre and its equipments permitted 
for his use. There was no case for the plain- 
tiff that the defendant had failed to take such 
reasonable care as was expected of a licensee. 
The plaintiff having retained possession of 
the theatre could not saddle the defendant 
with liability for the damage done by un- 
authorised entry of the members of the 
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public into the theatre in the possession of 
the plaintiff. The damage was occasioned 
on account of the on-rush of the public into 
the theatre which could not be effectively 
prevented. The plaintiff had possession of 
the theatre and it was for the plaintiff to 
have prevented any untoward incident in the 
theatre caused by the members of the public. 
The defendant had also not undertaken to 
make good the damage, if any, that may be 
caused to the plaintiff on account of un- 
authorised entry of the members of the 
public into the theatre during the course of 
the performance. The decision of the Courts 
below could not, therefore, be sustained in 


law. r (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1813 5 
AIR 1974 SC 396 5 
AIR 1965 SC 610 5 
AIR 1959 SC 1262 5 


P. Gopalakrishnan Nair, for Appellant; 
Govt. Pleader, for the State. 

JUDGMENT :— The defendant is the ap- 
pellant. The suit is by the State of Kerala, 
for recovery of damages Rs. 7,100/- from the 
defendant, for the damage done to the 
Tagore Centenary Theatre, Trivandrum, be- 
longing to the State and managed by a Com- 
mittee of which the Revenue Divisional Off 
cer, Trivandrum is the Secretary and Con- 
venor. The defendant as the Secretary of 
an Art Association known as “Roopanjali”, 
was allotted the theatre for the performance 
of a dance and music concert on 19-1-1969, 
During the course of the performance there 
was an unexpected onrush of people result- 
ing in damage to the fixtures and furniture 
in the theatre and the Government had to 
spend Rs. 7,200/- for repairs and replace- 
ment of the articles damaged. According 
to the plaintiff, damage to the theatre was 
caused during the performance on 19-1-1969 
while the theatre was in the use of occupa: 
tion of the defendant and he is bound to 
restore the same in the condition in which 
it was allotted for his use. The security de- 
100/- was deducted and the 
balance of Rs. 7,100/- is claimed as damages 
from the defendant for the loss sustained by 
the Government. The defendant resisted the 
suit denying his liability for damages and 
also disputing the quantum of damages fixed 
by the plaintiff. Both the Courts below have 
held that the defendant is liable in damages 
for the loss sustained by the plaintiff on ac- 
count of the damage done to the fixtures 
and furniture in the theatre during the course 
of the performance on 19-1-1969 arranged 
by the defendant as the Secretary of ‘Roopan- 
jali’. 
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2. The lower appellate Court in para 9 of 
its judgment has held: 


“O,, .. .. If any damage had been caused 
to the property belonging fo the State, as 
licensee the appellant is liable to compensate. 
it is immaterial whether damage had been 
caused due to extraneous causes. It was the 
look out of the appellant to see that law and 
order was maintained in the theatre and pro- 
per security arrangement was made when the 
function was conducted. Jf the appellant 
failed in his duty or was not capable enough 
to manage the function and damage had been 
caused to the property on account of com- 
motion during the function, the appellant is 
not absolved of the liability to restore the 
property to the owner in the condition in 
which it was entrusted to him. I am fthere- 
fore in agreement with the lower Court in 
holding that the appellant is liable for the 
damages claimed.” 

The correctness of this decision is challenged 
by the defendant-appellant. 


3. The lower appellate Court has rightly 
held that the defendant was only a licensee 
of the threatre, made available for his use 
for the performance conducted on 19-1-1969. 
The plaint also proceeds on the basis that the 
defendant was a licensee of the theatre for 
conducting the music and dance perform- 
ance on 19-1-1969. In paragraph 7 of the 
plaint it is stated: 


“Damage tothe property of the theatre was 
caused during the performance conducted 
there on 19-1-1969 when the theatre was in 
the use of the defendant. Having taken the 
theatre for his use on 19-1-1969 the defen- 
dant is bound to restore it to the Secretary 
and Convener of the Managing Committee 
of Tagore Centenary Theatre in exactly the 
same condition in which he took it. The de- 
fendant is therefore liable to make good the 
loss sustained by the Government”. 


There is no allegation in the plaint that 
damage was caused due to the negligence of 
the defendant. Ex. B-1 dated 27-12-1968 is a 
copy of the communication issued by the Sub- 
Collector and Secretary, Tagore Centenary 
Theatre, Trivandrum to the defendant stating 
that the theatre has been reserved for the 
use of the defendant for staging a dance 
performance and music concert on 19-1-1969. 
It is also stated that the theatre will be 
formally allotted on payment of Rs. 118.75 
towards the rent and electric charges into 
the District Treasury, Trivandrum, and on 
production of the original challan receipt 
before the Sub-Collector. There is a further 
direction to make a cash deposit of Rs. 100/- 
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in the Office of the Sub-Collector on 18-1- 
1969 as security to be refunded after the 
function is over after deducting the current 
charges, telephone charges, cost of damage 
etc, Ext. B-1 requires the defendant to 
arrange for pedestal fans as the ventilation 
system in the theatre was under repair. 
Exhibit B2 dated 17-1-1969 is .a further com- 
munication by the Sub-Collector and Secre- 
tary, Tagore Centenary Theatre, to the de- 
fendant requiring him to deposit Rs. 100/- 
aS security. 


4. The plaint as well as Exts. B1 and B2 
Show thatthe defendant was allowed the use 
of the theatre for the dance and music per- 
formance on 19-1-1969 as a licensee, The 
plaintiff has no case that exclusive possession 
of the theatre was handed over to the defen- 
dant. In para 3 of the plaint, it is stated 
that subject to the control of Government, 
the Management of the Tagore Contenary 
Theatre vesis in a Committee of Manage- 
ment consisting of not more than 15 members 
of whom the Revenue Divisional Officer, Tri- 
vandrum is the Secretary and Convenor. The 
defendant was only allowed the use of the 
theatre for the performance mentioned in 
Exts. Bi and B2. Possession of the theatre 
was apparently retained by the Committee of 
which the Sub-Collector is the Secretary and 
Convenor. There is no dispute that the de- 
fendant was only a licensee of the theatre 
for the limited purpose of conducting the 
performance, 


5. Section 52 of the Indian Easements 
Act, 1882 defines “Licence” as follows . 


“Where one person grants to another, or 
to a definite number of other persons, a 
right to do, or continue to do, in or upon 
the immovable property of the grantor, 
something which would, in the absence of 
such right, be unlawful and such Tight does 
not amount to an easement or an interesi 
in the property, the right is called a licence.” 
In the decision of the Supreme Court in 
Associated Hotels of India Ltd. v. R. N. 
Kapoor (AIR 1959 SC 1262), Subba Rao, J. 
(as he then was) after quoting S. 52 of the 
Indian Easements Act, stated thus: 


ss) ANEN TEE Under the aforesaid section, 
if a document gives only a right to use the 
property in a particular way or under cer- 
tain terms while it remains in possession 
and control of the owner thereof, it will be 
a licence. The legal possession, therefore, 
continues to be with the owner of the pro- 
perty, but the licensee is permitted to make 
use of the premises for a particular purpose. 
But for the permission, his occupation would 
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be unlawful. It does not create in his favour 
any estate or interest in the property.” 

In Mrs. M. N. Clubwala v. Fida Hussain 
Saheb (AIR 1965 SC 610), it is stated at 
page 614, after referring to the decision in 
Associated Hotel’s case (AIR 1959 SC 1262), 
as follows: 

12. ........ In the case before us, how- 
ever, while, it is true: that each  stall-holder 
is entitled to the exclusive use of bis stall 
from day to day it is clear that he has no 
right to use it as and when he chooses to do 
so or to sleep in the stall during the night 
after closure of the market or enter the stall 
during the night after 11.00 p.m. at his 
pleasure. He can use it only during a stated 
period every day and subject to several con- 
ditions. These circumstances, coupled with 
the fact that the responsibility for cleaning 
the stalls, disinfecting them and of closing 
the market in which the stalls are situate is 
placed by the Act, the regulations made 
thereunder and the licence issued to the 
landlords is on the landlords would indicate 
that the legal possession of the stalls must 
also be deemed to have been with the land- 
lords and not with the stall-holders. The 
right which the stall-holders had was to the 
exclusive use of the stalls during stated hours 
and nothing more. Looking at the matter 
in a slightly different way it would seem that 
it could never have been the intention of 
the parties to grant anything more than a 
licence to the stall-holders. The duties cast 
on the landlord by the Act are onerous and 
for performing those duties they were entitl- 
ed to free and easy access to the sfalls. They 
are also required to see to it that the market 
functioned only within the stated hours and 
not beyond them and also that the premises 
were used for no purpose other than of 
vending combustibles. A further duty which 
lay upon the landlords was to guard the en- 
trance. to the market. These duties could 
not be effectively carried out by the landlord 
by parting with possession in favour of the 
stall-holders by reason of which the per- 
formance by the landlords: of their duties 
and obligations could easily be rendered im- 
possible if the stall-holders adopted an un- 
reasonable atlitude. If the landlords failed 
to perform. their obligations they would be 
exposed to penalties under the Act and also 
stood in danger of having their licences re- 
voked. Could in such circumstances the fand- 
lords. have: ever intended to part with pos- 
session in favour of the stall-holders and 


thus place themselves at the mercy of these 


neonle? We are, therefore, of the cpinion 


that the intention of the parties was to bring 
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into existence merely a licence and not a 
lease and the word ‘rent’ was used loosely 
for ‘fee’.”’ 

The decision in AIR 1959 SC 1262 is fol- 
lowed in later decisions of the Supreme 
Court in Qudrat Ullah v. Municipal Board, 
Bareilly (AIR 1974 SC 396) and in Board 
of Revenue v. A. M. Ansari (AIR 1976 SC 
1813). 


6. The defendant was a licensee of the 
theatre for conducting the dance and music 
performance on 19-1-1969 admits of noj 
doubt in this case. He was only allowed 
the use of the theatre for this limited pur- 
pose. Possession of the theatre was with] 
the Managing Committee of which the! 
Revenue Divisional Officer, Trivandrum is 
the Secretary and Convenor. As a licensee! 
the defendant had only to take reasonable! 
care of the theatre and its equipments per-! 
mitted for his use. There is no case for the’ 
plaintiff that the defendant had failed tol 
fake such reasonable care as is expected of a 
licensee. The plaintiff having retained pos-| 
session. of the theatre cannot saddle- the de- 
fendant with liability for the damage done 
by unauthorised entry of the members of 
the public into the theatre in the possession 
of the plaintiff. The evidence in the case 
shows that damage was occasioned on ac- 
count of the onrush of the public into the 
theatre which could not be effectively pre-| 
vented. As already found the plaintiff had 
possession of the theatre and it was for the 
plaintiff to have prevented any untoward in- 
cident in the theatre in their possession caus- 
ed by the members of the public. There is 
nothing on record to show that exclusive 
possession of the theatre was handed over 
to the defendant. Nor is there anything to 
show that he had also undertaken to make 
good the damage if any, that may be caus- 
ed to the plaintiff on account of unauth-| 
orised entry of the members of the public into 
the theatre during the course of the per- 
formance. i 


7. The decision of the Courts below can- 
not therefore be sustained in law. The judg- 
ment and decree of the Courts below are 
set aside and the suit is dismissed. 


The Second Appeal is allowed. 
will be no order as to costs. 

I express my appreciation of the assistance 
tendered to the Court by Sri P. K. Bala- 
subramoniam, Advocate, who appeared as 
amicus curiae at my request. 

Appeal allowed. 
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Pamban Kayakkal Valsalan, Petitioner v. 
Pamban Kayakkal Kaumudi and another, 
Respondents. 


C. M. P. No. 1645 of 1981 
No. 32 of 1981, D/- 3-3-1982. 


Kerala Court-fees and Suits Valuation Act 
(10 of 1960), Ss. 53 (2) and 37 (2) (i) — 
Kerala Civil Courts Act (1 of 1957), Sec- 
tions 13 (1), 12 and 11 — Partition suit by 
person in possession — Valuation for juris- 
diction is market value of plaintiff’s share 
-— Same valuation determines forum of 
appeal by plaintiff or defendant. 


In a suit for partition by a person in joint 
possession of the property the valuation for 
purposes of jurisdiction is the market value 
of the plaintiff's share claimed in the pro- 
perty and that represents the value of the 
subject matter of the suit. ATR 1942 Mad 
103 (1); AIR 1945 Mad 56; AIR 1947 Mad 
273, AIR 1951 Mad 1002; 1972 Ker LT 
1087; AIR 1962 Bom 4 and AIR 1944 PC 
65. Rel. on. 


It is the plaintiffs valuation of his share 
which is the subject matter of the suit that 
determines the original and appellate forums 
and unless that valuation happens to be am- 
ended it would remain constant until the 
end of the action. This is also in harmony 
with the theory that a suit is continued in 
the Court of appeal and reheard there. 
There is a fundamental difference between 
the valuation of an appeal for purposes of 
court-fee and that for purposes of jurisdic- 
tion. For purposes of court-fee it is the 
subject matter of appeal that has to be con- 
sidered but for purposes of jurisdiction it is 
the value of the suit that has to be taken 
into account. There is no provision of law 
under which the value of the share allotted 
to the defendant determines the appellate 
forum in the appeal preferred by him. 
Therefore where the plaintiff valued his 
share in the partition suit below Rs. 10,000/- 
and instituted the suit in the Court of the 
Sub Judge the valuation of the plaintiff's 
share would be the subject matter of the 
suit within S. 13 (1), Kerala Civil Courts 
Act and therefore appeal by the defendant 
would lie to the District Court under S. 13 
and not to the High Court on the basis of 
the value of the share as decreed to him. 
(1871-74) 7 MHC 356; AIR 1918 Mad 998 
(2) (FB); AIR 1960 J & K 89; 1974 Ker LT 
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10 and AIR 1947 Mad 407, Rel. on. ` ; 
(Paras 2, 7, 10) 


Cases Referred : Chronological Paras 
1974 Ker LT 10: 1973 Ker LJ 976 9 
1972 Ker LT 1087: 1972 Ker LJ 92 2 
AIR 1962 Bom 4 5A 
AIR 1960 J & K 89 l 9 
AIR 1951 Mad 1002: (1951) 2 Mad LI 92 
2 
AIR 1947 Mad 273: (1947) 1 Mad LJ 112 
S 2, 5 
AIR 1947 Mad 407 10 
AIR 1945 Mad 56: (1944) 2 Mad LJ 309 2 
AIR 1944 PC 65 5, 5A 
ee Mad 103 (1):(1941) 2 Mad LJ 
2 
AIR 1918 Mad 998 (2) (FB) 8, 10 
(1903) ILR 26 Mad 91 (FB) 8, 10 


(1871-74) 7 MHC 356 7 


N. Viswanatha Iyer, for Petitioner; 
V. Bhaskaran Nambiar and C. R. Nata- 
rajan, for Respondents. 


NAIR, J.:— Although this petition is 
only a petition to condone the delay in fil- 
ing the appeal, the real question it raises is 
the maintainability of the appeal in this 
Court. The appellant is the first defendant 
in a suit for partition brought by the first 
respondent in the Subordinate Judge’s Court. 
In the plaint the first respondent valued the 
entire suit property at Rs. 24,810/- and her 
one-third share at Rs. 8,270/-. By the ori- 
ginal preliminary decree and its amendment 
the plaintiff and the second defendant were 
awarded 1/3 share each in the property. In 
the final decree which followed the total 
property was valued at Rs. 64,800/- and the 
plaintiff was allotted a share valued at 
Rs. 19,185/-, the first defendant a share 
valued at Rs. 25,393/- and the second defen- 
dant a share valued at Rs. 20,222.80. The 
first defendant was directed to pay Rupees 


2,415.26 to the paintiff and Rs. 1,377.47 
to the second defendant as owelty. 
The memorandum of appeal carries a 


court-fee of Rs. 100/- as did the plaint in 
the Court below and it states erroneously, 
but in an obvious attempt to justify the in- 
stitution in this Court, that the “suit valua- 
tion is Rs. 22,790/-”. It is not apparent 
what this amount represents, though we were 
told that the appeal was brought in this 
Court on the basis of the value of the share 
allotted to the first defendant. The question 
is whether the appellant is justified in so 
doing. l "E 

2. The plaintiff paid a court-fee of 
Rs. 100/- on the, plaint. under S. 37 (2) (ii) 
of the Court-fees and Suits Valuation Act 
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(“Court-fees Act”) on the allegation that the 
value of her share was less than Rs. 10,000/-, 
to wit Rs. 8,270/. In terms of S. 53- (2) the 
jurisdiction was determined by the market 
value and the suit was brought in the Sub- 
ordinate Judge’s Court. This would have 
been the result whether the basis was the 
market value of the plaintifi’s share or of 
the entire suit property in view of Sec. 11, 
Civil Courts Act. But in a suit for parti- 
tion by a person in joint possession the 
valuation for the purposes of jurisdiction is 
the market value of the plaintiffs share: 
Mallayya v. Jagannadhamma, (1941) 2 Mad 
LJ 567:(AIR 1942 Mad 103 (i)), where 
following certain earlier cases it was held 
that as the plaintifi’s share was not less than 
Rs. 10,000/- the suit should be instituted in 
the Subordinate Judge’s Court and not the 
Munsiff’s Court. The same view was taken 
in Venkataratnamma v. Narasimha Rao, 
(1944) 2 Mad LJ 309:(AIR 1945 Mad 56); 
Kalander v. Kunhipokki, (1947) 1 Mad LJ 
112: (AIR 1947 Mad 273} and K. Natesa 
Ayyar v. Kothandarama Ayyar, (1951) 2 
Mad LJ 92:(AIR 1951 Mad 1002) where 
(1941) 2 Mad LJ 567:(AIR 1942 Mad 
” 103 (1)) was followed. A learned Judge of 
this Court held in Gopalan Nambiar v. 
Balakrishnan Nambiar, 1972 Ker LT 1087, 
that in a suit for partition the relief sought 
by the plaintiff relates to his share of the 
properties, that the jurisdictional value 
should be the value of that share and that 
it was not possible to hold that the relief 
could not be estimated at a money value. 


3. It is the plaintiff who seeks relief and 
pays court-fee and determines the jurisdic- 
tion of the Court. In the present case . the 
value of the plaintiff’s share exceeded Rupees 
5,000/- and the suit was brought in the Sub- 
ordinate Judge’s Court but if the value had 
been less, the suit would have been laid in 
the Munsiff’s Court in accordance with Sec- 
tion 11 (2) of the Civil Courts Act which 
so far as material provides that: 


“The jurisdiction of a Munsiff’s Court ex- 
tends to all like suits (the reference ıs to 
original suits mentioned in sub-sec. (1)) and 
proceedings ........ of which the amount or 
value of the subject matter does not exceed 
five thousand rupees.” 


Neither the appellant nor the other defendant 
had any dispute about the plaintiff’s valua- 
tion which was obviously accepted by the 
Court.. 


4. On the question of the appellate 
forum, it turns upon the provisions of Sec- 
1982 Ker./20 XI G—28 
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tion .13. (1), Civil Courts Act. The sub-sece | 


tion reads: 


“(1) Appeals from the decrees and: orders. 


of a Munsiff’s Court and where the amount 
or value of the subject matter of the suit 
does not exceed ten thousand rupees from 
the original decrees and orders of a Subordi- 
nate Judge’s Court shali, when such appeals 
are allowed by law, lie to the District Court.” 


5. The plaintifi valued his share at Rupees 
8,270/- and if it represents the “value of the 
subject matter of the suit” it mus? follow 
that the appeal would lie tc the District 
Court and not to this Court. In Shevantibai 
v. Janardhan Raghunath, AIR 1944 PC 65, 
the question arose whether the appellant 
who was the plaintiff in a suit for partition 
was entitled to a certificate to appeal to the 
Privy Council under S. 110, Civil P. C. 
The value of the interest claimed by her was 
well under Rs. 10,000/- but the whole of the 
joint family property exceeded that amount 
in value. The High Court refused the certi- 
ficate in the view that the share of the ap- 
pellant in the property of which she sought 
partition being less in value than Rupees 
10,000/-, the subject matter of the appeal 
was below the minimum value required by 
Section 110. The Privy Council affirmed 
the view of the High Court observing: 


“that the appellate Court was correct in 
holding that the value of the subject matter 
in dispute on appeal to His Majesty in 
Council must be taken to be the value of 
the share of the joint family property in re- 
spect of which the appellant is claiming....” 
It is true that the Privy Council was con- 
cerned with the valuation of an appeal 
sought to be preferred under S. 110, Civil 
P. C. but the interpretation placed by the 
Judicial Committee on the expression “value 
of the subject matter” applies and has been 
applied to the same or analogous expression 
relating to jurisdiction. In (1947) 1 Mad 
LJ 112: (AIR 1947 Mad 273) (supra) this 
decision has been so applied. 


5A. In Sabastian Antonio v. Rodolf 
Minguel, AIR 1962 Bom 4, it was held: 

“that in a suit for partition it is the value 
of the share which the plaintiff claims in 
the joint family property or the property of 
which partition is sought, which determines 
the pecuniary jurisdiction of the Court and 
not the value of the entire property.” 


Among other decisions the learned Judge 
followed AIR 1944 PC 65. 

6. We do not propose to quote further 
cases on this aspect but would merely ob- 
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serve that the preponderance of judicial 
opinion is in favour of the view which we 
have indicated. 

7. Counsel contends that appellate forum 
depends upon the value of the share allotted 
to the appellant and not upon the value of 
the plaintiff's share, though counsel pointed 
out that on the Commissioner’s report ac- 
cepted by the Court the plaintiff's share is 
above Rs. 10,000/- in value. On these pre- 
mises he argued that the appeal lies to this 
Court and not to the District Court in terms 
of Sec. 12, Civil Courts Act. We have 
already pointed out that the value of the 
subject matter of the suit is the value of 
the plaintiff's share in a suit for partition. 
On that basis the value was below Rupees 
10,000/- and the appeal must lie under Sec- 
tion 13 to the District Court. Counsel could 
draw our attention to no provision of law 
under which the value of the defendants’ 
share determines thé appellate forum. Ac- 
ceptance of the appellant’s argument would 
involve the consequence that while this ap- 
peal would be entertained in this Court the 


_ plaintiff's appeal if she chose to appeal 


e 
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would lie in the District Court, a situation 
which unless law clearly mandates it, is dif- 
ficult to countenance. It is the plaintiff’s 
valuation that determines the original and 
appellate forums and unless that valuation 
happens to be amended it would remain con- 


‘ stant until the end of the action. It is a 
principle established so early as 1874 in 


Muthusami Pillai v. Muthu Chidambara 
Chetti, (1871-74) 7 MHC 356: 


PUE that the language of the Legisla- 


ture (referring to S. 13, Madras Civil Courts 


Act) is clear and that the intention was to 
make the value of the suit, and not of the 
matter in dispute in the appeal, the criterion 
by which to determine appellate jurisdic- 


t tion.” 


-e 


The circumstance that the Commissioner 


Jas valued the plaintiffs share also beyond 


Rs. 10,000/- is therefore irrelevant; equally 
irrelevant is the valuation of the appellant’s 
share for what determines the forum is the 
value of the plaintifi’s share which is the 
subject matter of the suit. This is also in 
harmony with the theory that a suit is con- 
tinued in the Court of appeal and reheard 


there. 


8. In Putta Kannayya v. Venkata Nara- 
sayya, AIR 1918 Mad 998 (2) (FB), in a suit 
for dissolution of partnership and accounts 
the plaintiff valued the subject matter of the 
suit at Rs. 2,000/- and instituted it in the 
Munsiff’s Court. After taking accounts the 


_ Munsiff granted the plaintiff a decree for 
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Rs. 5,577-7-1. The defendants preferred an 
appeal in the High Court on the contention 
that they were entitled to do so as the decree 
was for over Rs. 5,000/-. The question 
arose Whether the amount or value of the 
subject matter of the suit or of the appeal 
determined the appellate forum—if it was the 
former the appeal lay to the District Court 
but if it was the latter the appeal was pro- 
perly instituted in the High Court, In view 
of the prevailing conflict of views on the 
point a Division Bench referred the question 
to the Full Bench. The Full Bench held 
that the appeal lay to the District Court and 
in doing so adopted the exhaustive discus- 
sion made by the Division Bench in the re- 
ference. In the order of reference the Divi- 
sion Bench observed: 


“The remaining point is as to the forum 
of appeal. We think that the same simple 
rule should be applied, viz., that the amount 
or value of the subject matter as fixed in 
the plaint should determine the Court to 
which the appeal lies. It is to be observed 
that the words ‘amount or value of the sub- 
ject matter of the suit’ occur both in Sec- 
tions 12 and 13, Civil Courts Act, and the ° 
words should be given the same meaning in 
both the sections in the absence of any in- 
dication either from the context or other- 
wise that they were used in different senses; 
in this case apart from the general rule of 
construction, it will be clear that- the words 
are used in the same sense when it is re- 
membered that the value determined both 
the trial Court and the Court of appeal and 
intention of the legislature obviously being 
that the value when once ascertained and 
settled should remain the same for both 
purposes. The rule is not only simple and 
capable of easy application to all cases but 
is also right on principle. As pointed out 
by the eminent Judge, Sir V. Bashyam 
Aiyangar in Kristnama Chariar v. Mangam- 
mal, (1903) ILR 26 Mad 91 (FB), the theory 
of an appeal is that the suit is continued in 
the Court of appeal and reheard there. (Sub- 
ject to certain differences not material in the 
context of Ss. 12 and 13, Madras Civil Courts 
Act corresponding to the provisions of Sec- 
tions 11, 12 and 13, Kerala Civil Courts 
Act.)” 


9, The above decision was followed in 
Ahad Mir v. Mahda Bhat, AIR 1960 J & K 
89, and both of them were followed in State 
of Kerala v. B. Nesan, 1974 Ker LT 10. It 
is worth quoting a passage from AIR 1960 
J & K 89, 91: 

“There is a well established and funda- 
mental difference between the valuation of 
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an appeal for purposes of court-fees and 
that for purposes of jurisdiction. For pur- 
poses of court-fees, it is the subject matter 
of the appeal that has to be considered, . but 
for purposes of jurisdiction it is the value 
of the suit that has to be taken into ac 
count.” 


16. Counsel for the appellant sought to 
distinguish AIR 1918 Mad 998 (2) (CB) 
which has been treated, in the words of 
1974 Ker LT 10, as the leading authority 
on the point and the other two decisions as 
cases dealing with suits for accounts and 
therefore inapplicable to the present suit 
which is for partition. But in our view, on 
the scope of the expression “value of the 
subject matter” of the suit in Ss. 11 and 13, 
Civil Courts Act and on the determination 
of the appellate forum the same principle 
governs both types of suits. Indeed AIR 
1918 Mad 998 (2) (FB) has been followed 
in an appeal from a suit for partition. In 
Ayish Bibi v. Muhammad Sadakathulla Mar-. 
cair, AIR 1947 Mad 407, which arose from 
a suit for partition the plaintiff valued his 
share at Rs. 2,979-10-2 for purposes of juris- 
diction and brought the suit in the Munsifi’s 
Court. The total value of the assets was 
approximately Rs. 41,000/-. The suit was 
decreed in part. In the appeal the Subordi- 
nate Judge held that the appeal lay only in 
the High Court in view of the value of the 


total estate. Setting aside this order the 
High Court observed : 
ree that reading Ss. 12 and 13, Madras 


Civil Courts Act together when a suit is en- 
fertained by the District Munsiff’s Court, 
on the basis of its own valuation, that valua- 
tion will determine the forum of the appeal 
and nothing in S. 13 of that Act will justify 
the entertainment of an appeal by the High 
Court from the decision of the District 
Munsiff’s Court, even though on a correct 
valuation the suit, should have been tried by 
the Court of the Subordinate Judge and the 
appeal should have been laid to the High 
Court.” 

The learned Judges relied upon AIR 1918 
Mad 998 (2) (FB) and another decision of 


the Madras High Court in support of this ” 


view and directed the Subordinate Judge to 
dispose of the appeal. 

We hold that the value of the subject mat- 
ter of the suit as explained above and not 
the value of the appellant’s share as decreed 
to him determines the appellate forum and 
that the appeal is not maintainable in this 
Court. The memorandum of appeal and 
connected papers including C. M. P. 
No. 1645 of 1981 will be returned to the 
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appellant for presentation to the proper 
Court. We make no order as to costs. 
Order accordingly. 
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P. C. BALAKRISHNA MENON, J. 
T. T. Augustine, Appellant v. Changana- 
cherry Municipality, Respondent. 
.S. A. No. 531 of 1977, D/- 24-3-1982. 


(A) Contract Act (9 of 1872), S. 30 — 
Agreements by way of wager — Contract of 
agency for sale of raffle tickets is mot an 
agreement by way of wager. 


A raffle itself may constitute several agree- 
menis by way of wager by the person pro- 
moting the raffle and the persons purchasing 
tickets with the object of winning the price 
depending on the uncertain event of a draw 
in favour of the ticket holder. But a con- 
tract of agency for sale of raffle tickets is 
not an agreement by way of wager. 

{Para 2) 

(B) Contract Act (9 of 1872), S. 23 — 
Contract of agency for sale of raffle tickets 
is not unlawful. 


A raffle itself is not illegal nor is it op- 
posed to public policy. A collateral contract 
of agency for the purpose of sale of raffle 
tickets is therefore perfectly valid and is 
enforceable in law. AIR 1959 SC 781 and 


AIR 1975 SC 1223, Rel. on. (Para 5) 
Cases Referred: | Chronological Paras 
AIR 1975 SC 1223 4 
AIR 1959 SC 781 4 
(1921) 2 KB 351: 90 LIKB 664: 125 LT 
348, Jeffrey v. Bamford 4 
(1949) 2 All ER 452: (1949) AC 530: 65 
TLR 471 (HL), Hill’s Case 4 
(1878) 4 QBD 685 : 48 LJQB 289 : 39 LT 
595, Thacker v. Hardy 4 
(1908) 2 KB 696: 77 LIKB 794: 99 LT 
424 (CA), Hyams v. Stuart King 4 
(1846-51) 4 Moo Ind App 339 : 6 Moo PC 
300 (PC) 4 


K. Revindranathan Nair, for Appellant; 
P. N. K. Achan and K. Vijayan, for Respon- 
dent. 

JUDGMENT :— The defendant is the ap- 
pellant. The suit is by the Changanacherry 
Municipality for the balance amount due 
from the defendant who was an agent of the 
plaintiff Municipality for the sale of raffle 
tickets in respect of the Changanacherry 
Municipal Stadium Fund Raffle conducted 
by the Municipality with the sanction of the 
Government. The defendant raised various 
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contentions in defence to the suit. All his 
contentions were overruled and the suit was 
decreed by the trial Court. The decision of 
the trial Court was confirmed in appeal by 
the lower appellate Court. - 


2. That the defendant was an agent of 
the plaintiff-Municipality for the sale of 
raffle tickets is not in dispute. The only 
point urged by the learned Counsel for the 
defendant-appellant is that the contract of 
agency is for a purpose of wager opposed to 
Section 30 of the Indian Contract Act and 
hence the suit is not maintainable. As per 
Section 30 of the Contract Act, “agreements 
by way of wager are void and no suit shall 
be brought for recovering anything alleged 
to be won on any wager or entrusted to any 
person to abide the result of any game or 
other uncertain event on which any wager 
is made”. A contract of agency for sale of 
\raffle tickets is not an agreement by way of 
lwager is clear from the language of the sec- 
ition itself. Raffle itself may constitute 
{several agreements by way of wager by the 
person promoting the raffle and the persons 
purchasing tickets with the object of winning 
the price depending on the uncertain event 
of a draw in favour of the ticket holder. 

3. The further question is whether the 
contract of agency is unlawful within the 
meaning of Section 23 of the Contract Act. 
As per Section 23 the consideration or 
object of an agreement is Jawful unless it is 
forbidden by law or the Court regards it as 
immoral or opposed to public policy. 

4. The Supreme Court in  Gherulal 
Parakh v. Mahadeodas Maiya (AIR 1959 SC 
781), after considering the decided cases on 
the point, held in para 20 at page 792 as 
follows : 

“20. The aforesaid discussion yields the 
following results : (1) Under the common law 
of England a contract of wager is valid and 
therefore both the primary contract as well 
as the collateral agreement in respect thereof 
are enforceable; (2) after the enactment of 
the Gaming Act, 1845, a wager is made void 
but not illegal in the sense of being forbidden 
by law, and thereafter a primary agreement 


of wager is void but a colleteral agreement = 


is enforceable; (3) there was a conflict on 
the question whether the second part of Sec- 
tion 18 of the Gaming Act, 1845, would 
cover a case for the recovery of money of 
valuable thing alleged to be won upon any 
wager under a substituted contract between 
the same parties; the House of Lords in 
Hill’s case (1949-2 All ER 452), had finally 
resolved the conflict by holding that such a 
claim was not sustainable whether it was 
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made under the original contract of wager 
between the parties or under a substituted 
agreement between them; (4) under the 
Gaming Act, 1892, in view of its wide and 
comprehensive phraseology, even collateral 
contracts, including partnership agrecments, 
are not enforceable; (5) Section 30 of the 
Contract Act is based upon the provisions of 
Section 18 of the Gaming Act, 1845, and 
though a wager is void and unenforceable, 


it is not forbidden by law and therefore the 


object of a collateral agreement is not un- 
lawful under Section 23 of the Contract Act; 
and (6) partnership being an agreement with- 
in the meaning of Section 23 of the 
Contract Act, it is not unlawful, though its 
object is to carry on wagering transactions. 
We, therefore, hold that in the present case 
the partnership is not unlawful within the 


meaning of Section 23 (a) of the Contract 
Act.” 


The Supreme Court was considering the 
question as to whether a partnership agree- 
ment for the purpose of carrying on wager- 
ing contracts is opposed to Sections 30 and 
23 of the Contract Act. In paras 24 and 25 
at page 795 it is stated thus: 


“24. This leads us to the question whe- 
ther in England or in India a definite prin- 
ciple of public policy has been evolved or 
recognised invalidating wagers. So far as 
England is concerned, the passages from 
text-books extracted and the decisions dis- 
cussed in connection with the first point 
clearly establish that there has never been 
such a rule of public policy in that country. 
Courts under the common law of England 
till the year 1845 enforced such contracts 
even between parties to the transaction. They 
held that wagers were not illegal. After the 
passing of the English Gaming Act, 1845 
(8 and 9 Vict. c. 109) such contracts were 
declared void. Even so, the Courts held 
that though a wagering contract was void, it 
was not illegal and therefore an agreement 
collateral to the wagering contract could be 
enforced. Only after the enactment of the 
Gaming Act, 1892 (55 Vict. c.9) the colleteral 
contracts also became unenforceable by rea- 
son of the express words of that Act. In- 
deed, in some of the decisions cited supra 
the question of-public policy was specifically 
raised and negatived by Courts: (See 1878-4 
QBD 685, 1908-2 KB 696 and 1921-2 KB 
351). It is therefore abundantly clear that the 
common law of England did not recognise 
any principle of public policy declaring 
wagering contracts illegal. 

25. The legal position is the same in 
India. The Indian Courts, both before and 
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after the passing of the Act 21 of 1848 and 
also after the enactment of the Contract Act, 
have held that the wagering contracts are 
not illegal and the collateral contracts in 
respect of them are enforceable. We have 
already referred to these in dealing with the 
first point and we need not cover the ground 
once again, except to cite a passage from 
the decision of the Judicial Committee in 
(1846-51) 4 Moo Ind App 339 (PC) which 
is directly in point. Their Lordships in con- 
-sidering the applicability of the doctrine of 
public policy to a wagering contract observed 
at p. 350: 


“We are of opinion, that, although, to a 

certain degree, it might create a temptation 
to do what was wrong, we are not to pre- 
sume that the parties would commit a 
crime; and as it did not interfere with the 
performance of any duty, and as if the par- 
ties were not induced by it to commit a 
crime, neither the interests of individuals or 
of the Government could be affected by it, 
We cannot say that it is contrary to public 
policy”. 
There is not a single decision after the 
above cited case, which was decided in 1846, 
up to the present day wherein the Courts 
either declared wagering contracts as illegal 
or refused to enforce any collateral contract 
in respect of such wagers, on the ground of 
public policy. It may, therefore, be stated 
without any contradiction that the common 
law of England in respect of wagers was 
followed in India and it has always been 
held that such contracts, though void after 
the Act of 1848 were not illegal. Nor the 
Legislatures of the States excepting Bombay 
made any attempt to bring the law in India 
in line with that obtaining in England after 
the Gaming Act 1892. At the time of the 
passing of the Contract Act, there was a 
Central Act, Act 21 of 1848, principally 
based on the English Gaming Act, 1845. 
There was also the Bombay Wagers (Am- 
endment) Act 1865, amending the former Act 
in terms analogous to those later enacted by 
the Gaming Act, 1892. Though the Con- 
tract Act repealed the Act 21 of 1848, it did 
not incorporate in it the provisions similar 
to those of the Bombay Act; nor was any 
amendment made subsequent to the passing 
of the English Gaming Act, 1892. The 
legislature must be deemed to have had the 
knowledge of the state of law in England, 
and, therefore, we may assume that it did 
not think fit to make wagers illegal or to hit 
at collateral contracts. The policy of law 
in India has therefore been to sustain the 
legality of wagers”, 
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In Firm of Pratapchand Nopaji v. Firm of 
Kotrike Venkata Setty and Sons (AIR 1975 
SC 1223), the Supreme Court had occasion 
to consider the validity of a contract of 
agency for the purpose of entering into what 
is known as badala transactions, which in- 
volves speculations on the rise and fall in 
the prices of goods in the market. After 
quoting a passage from AIR 1959 SC 781, 
the Court in para 7 stated thus: 

“7. If an agreement is merely collateral to 
another or constitutes an aid facilitating the 
carrying out of the object of the other agree- 
ment which though void, is not in itself 
prohibited, within the meaning of Sec. 23 
of the Contract Act, it may be enforced as 
a collateral agreement, If on the other hand, 
it is part of a mechanism meant to defeat 
what the law has actually prohibited, th: 
Courts will not countenance a claim based 
upon the agreement because it will be taint- 
ed with an illegality of the object sought to 
be achieved which is hit by S. 23 of the 
Contract Act. It is well established that the 
object of an agreement cannot be said to be 
forbidden or unlawful merely because the 
agreement results in what is known as a 
“void contract”. A void agreement, when 
coupled with other facts, may become part 
of a transaction which creates legal rights, 
but this is not so if the object is prohibited 
or “mala in se”. 

5. From these decisions of the Supreme 
Court, it is clear that a raffle itself js not 
illegal nor is it opposed to public policy. A 
collateral contract of agency for the purpose 
of sale of raffle tickets is therefore perfectly 
valid and is enforceable in law. 

The Second Appeal fails and is dismissed. 
No costs. 


Appeal dismised. 
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K. T. Pavunny and another, Petitioners v. 
K. T. Mathew, Respondent, 


C. R. P. No. 2873 of 1979, D/- 1-4-1982. 


Trade and Merchandise Marks Act (43 of 
1958), Ss. 105 (c), 27 (2), 2 (D (v) Gd, 2 (1) 
G) and 2 (1) (g) — Civil P. C. (1908), S. 9 — 
Suit for permanent injunction restraining de- 
fendants from carrying on business in a name 
which is likely to mislead public into belief 
that the press run by them is same as that of 
plaintiff — Suit filed in Sub Court — Main- 
tainable — Section 105 not attracted. AIR 
1973 Andh Pra 51 (Pt. A) and AIR 1975 
Punj and Har 121 (Pt. A), Dissented from. 


DZ/FZ/B690/82/VSS/SSG—H 


Where in a suit filed in Subordinate 
Judge’s Court for permanent injunction to 
restrain defendants from carrying on business 
in a name which is likely to mislead or 
deceive public into belief that the press run 
by defendants is same as plaintiff’s business 
known as ‘Victory offset Printers’, the defen- 
dants inter alia contended that the suit in 
effect was a passing off action within mean- 
ing of Section 105 of the Act and it should 
have been instituted in the District Court. 

Held: What the printing press does to its 
customers is the use of the machineries and 
extend its services by working the machines 
and bring out printed materials. The print- 
ing processes cannot be said to be subject 
of trade or manufacture. The services that 
a printing press render to its customers can- 
not come within the concept of goods under 
the Act. The printing process is not goods 
as defined in Section 2 (1) (g) of the Act. A 
passing off action in relation to anything 
other than goods -is maintainable in the 
ordinary Courts. Section 105 specifically 
relates to trade mark which in turn relates 
to goods. Section 27 (2) provides freedom 
of action unfettered by Section 105 for pass- 
ing off action in relation to goods where no 
mark is involved. In the instant case the 
plaintiff had exercised a common law right 
to enforce a cause of action against an errin g 
party in relation to service rendered by his 
press under a particular business name. To 
enforce this right he can seek ordinary 
Court’s jurisdiction and his rights are not 
feitered. Suit filed in Sub Court is main- 
tainable. AIR 1973 Andh Pra 51 (Pt. A) and 
AIR 1975 Punj and Har 121 (Pt. A), Dissent- 


ed from. (Paras 4, 5, 8) 
Cases Referred: Chronofogical Paras 
AIR 1975 Punj & Har 121 7 
AIR 1974 Andh Pra 274 6 
AIR 1973 Andh Pra 51 6, 8 


V. _Parameshwara Menon and R. D. 
Shenoi, for Petitioners; V. O. J ohn, for 
Respondent. 


ORDER :— The revision petitioners are 
defendants 1 and 2 in O. S. No. 247 of 1978 
of the Sub Court, Ernakulam, and the res- 
pondent, the plaintiff in that suit. The suit 
was for a permanent injunction to restrain 
the petitioners from carrying on business in 
the name of “Victory Press Offset Printers” 
or any other name likely to mislead or de- 
ceive the public into the belief that the press 
tun by defendants is the same as the plain- 
tiffs business known as ‘Victory Offset Prin- 
ters’ or any such other name allied to that. 
According to the plaintiff he started a Press 
at Kunnamkulam by name Victory Offset 
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Printers. This press earned a name and re- 
putation throughout Kerala and outside as 
one of tbe best printing establishments. 
Several leading institutions and the public 
were impressed with the excellence of the 
printing and the business methods adopted 
by the plaintiff. The defendants knowing 
about this, in an attempt to divert the plain- 
tiffs business to them, made arrangements 
to start another press at M. G. Road, Erna- 
kulam, with the name “Victory Press Offset 
Printers”. According to the plaintiff, this 
act of the defendants was clearly to pass 
off the new business as that of the plaintiff. 
The defendants, inter alia, contended that 
the suit was in effect a passing off action 
within the meaning of Section 105 of the 
Trade and Merchandise Marks Act and as 
such the suit should have been instituted in 
the District Court and no court subordinate 
to it could entertain the same. The Court 
below considered this question as a preli- 
minary issue and held that the suit was 
maintainable in the Sub Court. Hence this 
revision. 

2. Section 105 of the Act reads: 

“Suit for infringement, etc., to be instituted 


‘before District Court.— No suit— 


(a) for the infringement of a registered 
trade mark; or 

{b) relating to any right in a registered 
trade mark; or 

(c) for passing off arising out of the use 
by the defendant of any trade mark which is 
identical with or deceptively similar to the 
plaintiffs trade mark, whether registered or 
unregistered; 
shall be instituted in any Court inferior to a 
District Court having jurisdiction to try the 
suit.” 
It is not in dispute that it is S. 105 (c) that 
is applicable to the case, which is a passing 
off action. Section 105 (c) relates to a pass- 
ing off action arising out of the use by the 
defendants of any trade mark. Trade mark 


. is defined in the Act under Section 2 (v) as 


follows : 

“ “trade mark” means— 

(i) in relation to Chapter X (other than 
Section 81), a registered trade mark or a 
mark used in relation to goods for the pur- 
pose of indicating or so as to indicate a con- 
nection in the course of trade between the 
goods and some person having the right as 
proprietor to use the mark; and 

(ii) in relation to the other provisions of 
this Act, a mark used or proposed to be 
used in relation to goods for the purpose of 
indicating or so as to indicate a connection 
in the course of trade between the goods and | 
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some person having the right, either as pro- 
prietor or as registered user, to use the mark 
whether with or without any indication of 
the identity of that person, and includes a 
certification trade mark registered as such 
under the provisions of Chapter VII,” 

I may usefully quote Section 27 also for pur- 
poses of understanding the nature of the right 
that a party has, to bring an action against 
any person for passing off. 


“27, No action for infringement of un- 


registered trade mark.— (1) No person shall. 


be entitled to institute any proceeding to 
prevent, or to recover damages for, the in- 
fringement of an unregistered trade mark. 


(2) Nothing in this Act shall be deemed 
to affect rights of action against any person 
for passing off goods as the goods of an- 
other person or the remedies in respect 
thereof.” 


3. Section 105 occurs in Chapter XI. 
Therefore, while dealing with this section, 
the relevant definition of the word ‘trade 
mark’ is found in Section 2 (v) (iD. This 
part of the definition defines trade mark as 
“a mark used or proposed to be used in 
relation to goods”, that is, it need not be a 
registered trade mark. But it must be a 
mark in relation to goods. ‘Mark’ in Sec- 
tion 2 (1) Gj) includes among other name. 
Therefore, what falls for consideration 
mainly in this case is whether the passing off 
action in this-case relates to a name in goods 
or not. : 

4 What does a printing press do? Does 
it do any business in goods or does it only 
cater to its customers by way of service. It 
is necessary to understand the definition of 
the word goods in the Act. Goods is de- 
fined in Section 2 (g) as follows: 


* ‘woods’ means anything which is the 
subject of trade or manufacture”. 
Could it be said that the service that a print- 
ing press extends to its clientele is goods 
subject to trade or manufacture. A printing 
press does no trade. It does not manufac- 
ture anything. Its clientele approaches the 
Press to print what they want. The press 
uses its machines to print the desired matter. 
The printing process is not goods. Goods in 
law and in common parlance have a specific 
connotation. What the printing press does 
to its customers is the use of the machineries 
and extend its service by working the 
machines and bring out printed materials. 
The printing processes in any view cannot be 
said to be subject of trade or manufacture. 

5, A passing off action in relation to any- 
(thing other than goods is maintainable in 


K. T. Pavunny v. K. T. Mathew 


Ker. 311 


the ordinary Courts. Actions coming within 
the scope of Section 27 (2) are also entertain- 
able in such Courts. Section 105 excludes 
the jurisdiction of ordinary Courts and con- 
fers jurisdiction only in the District Court. 
To invoke Section 105 it is necessary to 
bring the subject-matter of the litigation 
squarely within it. The ouster of jurisdic- 
tion of ordinary Courts cannot be assumed 
simply because an action is a passing off 
action. An ordinary Court can entertain a 
suit for passing off action when no trade 
mark is involved. A strict construction of 
the sections is necessary before denying the 
ordinary Courts of its jurisdiction to enter- 
tain a suit. Section 105 (a) and (b) relate to 
infringement of a registered trade mark and 
Section 105 (c) relates to passing off actions 
arising out of the use by the defendant of 
any trade mark. The section therefore 
specifically relates to trade mark which in 
turn relates to goods. Unless therefore the 
party who is attempting to oust the ordinary 
Court’s jurisdiction satisfactorily establishes 
that the user complained of relates to goods, 
the ouster of jurisdiction of ordinary Courts 
cannot be assumed. According to me, the 
services that a printing press render to ils 
customers cannot come within the concept 
of goods under the Trade and Merchandise 
Marks Act 1958. 


6. In Teju Singh v. Shanta Devi (AIR 
1973 Andh Pra 51} the question arose as to 
whether services like washing clothes or 
dry cleaning them would come within the ex- 
pression ‘goods’ in Section 2 (g) of the Act. 
In that case, the plaintiff as well as the de- 
fendant were electric dry cleaners of clothes. 
The former had been trading under the name 
and style of “One: day Electric Dry Clea- 
ners”. The latter started his trade a few 
yards away from the plaintiff’s place of busi- 
ness on the same rodd under the name and 
style of “Only One Day Electric Dry 
Cleaners”. The plaintiff brought an action 
in the District Court for damages and for 
an injunction restraining the defendant from 
using or exhibiting himself or through his 
servants or agents the trade name of busi- 
ness used by him, and also claimed damages. 
He obtained a decree for injunction. The 
defendant appealed. One of the contentions 
raised by him was that the suit should have 
been filed in the proper Court and not in 
the District Court since a passing off action 
in regard to services which were not goods 
under the Act would not attract. S$. 105 (c) 
of the Act. Sambasiva Rao, J. held that the 
case would not fall within Cls. (a) and (b) 
of S. 105 since the suit did not relate to in- 
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fringement of rights relating to registered 
trade mark but would come within Cl. (c) 
which related to passing off action. The 
learned Judge, repelled the contention of the 
appellant that electric, dry cleaning only ren- 
derea service and did not produce any article 
or goods and observed that a wide meaning 
should be given to the expression ‘goods’ in 
Section 2 (g) of the Act. According to him, 
anything which is subject of trade or manu- 
facture is goods within the meaning of the 
Act and since the service of washing clothes 
or dry cleaning them are subject of trade they 
clearly come within the ambit of the expres- 
sion ‘goods’. This is how the learned Judge 
justified his conclusion : 

“It will be very significant to note that the 
definition nowhere refers to any articles as 
subject of trade. Anything which is subject 
of trade or manufacture is ‘goods’ within the 
meaning of the Act. Since the services like 
washing clothes or drycleaning them are 
subjects of trade, they clearly come within 
the ambit of the expression ‘goods’. In fact it 
cannot be otherwise. An action for infringe- 
ment of a trade mark or for passing off can- 
not be limited only to articles, for trade and 
business can be and in fact deal in services 
also. The Act shows that it takes within its 
ambit all marks relating to trade and mer- 
chandise. The object of the Act is to prevent 
use of fraudulent marks on merchandise. 
Therefore, clearly the amplitude of the Act 
is wide enough to include services also and 
that- is clearly brought into focus by the 
definition of the word ‘goods’. Therefore, 
the contention that there cannot be any 
action in regard to services should fail.” 

(page 54) 
It was held that the suit was properly laid in 
the District Court. This decision was re- 
versed by the Andhra Pradesh High Court 
in the decision reported in Teju Singh v. 
Shanta Devi (AIR 1974 Andh Pra 274) but 
not on the finding that services include 
goods. The Division Bench observed thus 
In paragraph 10 on this aspect: 


“10. It is not necessary for us to con- 
Sider whether the definition of the word 
‘goods’ in the Trade Marks Act takes in the 
word ‘Business’, This is not an action for 
infringement of a trademark. It is a com- 
mon law action for passing off in relation to 
the plaintiff’s business. We have already 
pointed out that the rule is well settled in 
England, viz., that the same principles as are 
applied to actions relating to passing for 
goods equally apply to actions for passing 
off business names. We however wish to 
clarify that the remedies of the plaintiff for 
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infringement of a trade-mark are left open 
as that is not the subject-matter of the suit.” 
The principle enunciated by the learned 
single Judge was pressed into service by the 
defendants to contend that a printing press, 
though caters to its customers in the form 
of a service by printing materials, does 
really deal in goods in the same manner as 
a drycleaner does service. 


7. The decision reported in Ranjit Singh 
v. Jaswant Singh (AIR 1975 Punj & Har 


°121) was brought to my notice by the op- 


posite side. The plaintiff and defendant 
were originally partners of a firm, doing 
business in purchasing and selling goods. 
That firm was dissolved. The firm’s name 


was assigned to the defendant and the plain-. 


tiff was permitted to run his business under 
a different name. Affer the dissolution of 
the firm, the plaintiff started doing his own 
business as a dealer in military goods under 
the name and style of Ex-Soldiers Store’: He 
flourished in the trade. The defendant 
changed the original name of R. J. Singh 
and Sons of the firm which was assigned fo 
him to “R. J. Singh and Sons (Ex-Soldiers 
Store)”. This resulted in the suit for a per- 
manent injunction restraining the defendant, 
his agents and servants from using the plain- 
tifs name. The suit was filed before the 
Sub Judge, I Class, Ludhiana. The suit was 
dismissed by the trial Court holding that 
there was no unlawful use of the trade name 
by the defendant. In appeal, the Senior 
Sub Judge, Ludhiana, reversed the finding of 
the trial Court. In second appeal before the 
Punjab and Haryana High Court, one of the 
questions raised was about the maintainability 
of the suit under S. 105 (c) of the Act. It 
was contended that the suit was exclusively 
triable by the District Judge and that the 
suit was not properly laid. This objection 
was not taken either in the written state. 
ment or in the Appeal Memorandum before 
the lower appellate Court. However, it was 
allowed to be raised by the High Court 
being a pure question of law. After dis- 
cussing the relevant provisions of the law, 
the High Court repelled the contention re- 
garding the lack of jurisdiction of the trial 
Court in entertaining the suit with the 
following observation : 


“This suit relates to a passing off action 
arising out of the use of the trade name of 
the plaintiff by the defendant and it has 
nothing to do with the trade mark and con- 
sequently Cl. (c) of Section 105 of the Act 
has no application to this suit. This suit, 
therefore, could be filed in the Court of the 
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subordinate Judge. There is no force in the 
contention of the learned counsel for the ap- 
pellant and the same is reject ” (p. 125) 
The appeal was consequently dismissed. 
With respect, I disagree. It is true that the 
suit related to a passing off action and did 
not relate to infringement of any trade- 
mark. But the passing off action related to 
a trade name in relation to goods because 
both the plaintiff and the defendant. were 
dealing in goods about which there was no 
dispute. Section 105 (c) read with Section 2 
(v) (g) and (j) makes it clear that passing off 
action in relation to goods comes within the 
mischief of Section 105 (c). Therefore, to 
hold that such a suit could be filed in a Sub- 
ordinate Judge’s Court would be against the 
provisions of Section 105 (cœ) of the Act. 


8. With respect, I cannot agree with the 


principle in the decision reported in AIR. 


1973 Andh Pra 51 either. The learned 
single Judge has held that the services that 
a launderer or a drycleaner gives to its cus- 
tomers is goods. It is on this finding that 
the jurisdiction of the Court was decided in 
that case. I have already indicated the 
meaning to be given to the word ‘goods’ in 
the Act. Goods, according to me, will not 
take in service. Ordinary Courts have juris- 
diction to entertain and try suits for passing 
off action. In the generality of cases, re- 
medies are kept in tact. Section 105 deals 
with a particular type of suits. It is the 
peculiar nature of the litigation involved in 
suits for infringement of trade marks that 
decides whether Section 105 is attracted or 
not. Section 27 (2) provides freedom of 
action unfettered by Section 105 for passing 
off action, in relation to goods, where no 
mark is involved. The plaintiff in this case 
has only exercised a common law right to 
enforce a cause of action against an erring 
party in relation to the service rendered by 
his press under a particular business name. 
To enforce this right, he can seek the ordi- 
nary Civil Court’s jurisdiction and his rights 
are not fettered by Section 105 (c). 


In the result, the learned Subordinate 
Judge was justified in his conclusion that the 
suit was properly laid before it. I dismiss 
the Civil Revision Petition and confirm the 
finding entered by the Court below. I direct 
the parties to bear their costs. 


Revision dismissed. 
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G. VISHWANATHA IYER AND 
T. KOCHU THOMMEN, JJ. 
Kandumuthan, Appellant v. Krishnan, 
Respondent. 
C. M. A. No. 127 of 1980, Dj- 17-12-1981. 


Kerala Land Reforms Act (1 of 1964), 
S. 125 (4) — Suit filed before 1-1-1970 in- 
volving question of tenancy and kudikidappu 
— Appellate Court remanding case to trial 
Court to dispose of case — On remand the 
question was referred to Land Tribunal — 
Refusal of Tribunal to answer the question, 
held, was justified. 

As the Land Tribunal has no jurisdiction 
to decide the question of tenancy and 
kudikidappu in a suit filed before 1-1-1970, 
the Tribunal would be justified in refusing 
to answer such questions under S. 125 (4) 
on the same being referred to it in suits filed 
before 1-1-1970 irrespective of the fact whe- 
ther they were referred by the trial Court on 
its own motion or were referred on direc- 
tion given by the appellate Court in order 
of remand. As a consequence, when the 
Land Tribunal refused to answer such ques- 
tions even where they were referred in con- 
sequence of direction in remand order of 
appellate authority, the trial Court would be 
competent to decide them itself on refusal 
of Tribunal. AIR 1976 SC 2610, Foll. 

(Paras 2, 3) 

If the Land Tribunal has no jurisdiction 
the Civil Court cannot invest it with the 
jurisdiction by referring that question to 
that Tribunal. The jurisdiction depends 
upon the Statute which constitutes the Tri- 
bunal and sets out its powers. So whether 
the question is referred by the trial Court 
on its own accord or by virtue of the order 
of remand passed by the appellate Court so 
far as the Land Tribunal is concerned it can 


only act in accordance with law. (Para 2) 
Cases Referred: Chronological Paras 
1979 Ker LT 119 1, 2 
AIR 1976 SC 2610 : 1977 Ker LT 1 2 
1976 Ker LT 403 (FB) 1 


K. Chandrasekharan, P.N.K. Achan and 
K. Vijayan, for Appellant; T. L. Viswanatha 
Iyer, for Respondent, i 


VISWANATHA IYER, J.:— This case 
has been posted before us on a reference 
made by a learned single Judge who felt 
that the decision in Achuthan Nair v. Raman 
(1979 Ker LT 119) may require re-considera- 
tion. The simple facts are the following: 
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The plaintiff on the basis of a gift deed 
Ext. A-1 claiming title to the plaint property 
filed a suit for recovery of the same with the 
building standing thereon on the allegation 
that the first defendant is in occupation of 
the building on a rental basis and that he 
has trespassed into the property and is taking 
the income. The first defendant denied the 
title of the plaintiff based on the gift deed. 
According to the defendant the donor had 
no right or title over the property. The 
property belonged to one Velayudhan and he 
gave the property to the defendant for the 
purpose of residence after putting up a house 
thereon. The allegation that the house has 
been let out to her was denied. There was 
also an alternative contention that in any 
event the defendant is entitled to kudikidappu 
right and she cannot be evicted from the 
building. After trial. the Munsiff’s Court 
found rightly in favour of the plaintiff, but 
holding that the defendant has got kudikid- 
appu right dismissed the suit for recovery 
of possession. The appeal to the lower 
Court — A. S. 133 of 1971 — was also dis- 
missed and thereupon the plaintiff filed a Se- 
cond Appeal, S. A. 251 of 1974, before this 
Court. Since the case involves a considera- 
tion of the question of tenancy and/or 
kudikidappu this Court thought that in the 
light of the Full Bench decision in Anantha- 
narayana Iyer v. Paran (1976 Ker LT 403) 
(FB) the case must be remanded to the trial 
Court to dispose of the same afresh in the 
light of the Full Bench decision. On Te 
mand to the trial Court the questions of 
tenancy and kudikidappu were referred to 
the Land Tribunal. By the time the view 
that was taken in Ananthanarayana Iyer v. 
Paran (1976 Ker LT 403) (FB) was held to 
be incorrect by the Supreme Court and it 
was held that in all cases filed before 1-1- 
1970 the jurisdiction of the Civil Court to 
decide the rights of a tenant is not taken 
away. Applying this Supreme Court deci- 
sion the Land Tribunal refused to record a 
finding and sent back the records with this 
answer. Thereafter the learned Munsiff went 
into the question over again and found that 
the gift deed relied on by the plaintiff is not 
valid and also that the first defendant is 
entitled to kudikidappu right. The plaintiff 
again appealed to the Sub-Court as A. S. 
161 of 1977. The Sub-Court has again re- 
manded the case to the trial Court holding 
that the Land Tribunal cannot go behind 
the order of remand passed in S. A. 251 of 
1974 and the learned Munsiff was wrong in 


deciding the question without obtaining an 
answer from the Land Tribunal. The lower 
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appellate Court also was of the view that 
the defence case is not that the gift deed is 
invalid, but that the question whether the 
donor has got disposing power over the pro- 
perty is one that is attacked. Since the 
issue framed in the case does not refiect this 
question properly the issue relating to the 
validity of the gift deed was re-cast and the 
trial Court was directed to consider ‘the 
question over again after giving opportunity 
to both the parties to let in fresh evidence, 
if any. It is this order that is challenged in 
this appeal. 


2. The first question that arises for con- 
sideration is whether the answer furnished 
by the Land Tribunal in the reference made 
by the Munsiff was in any way illegal and 
if not illegal whether the trial Court was 
right in considering the question of the 
tenancy or kudikidappu set up by the defen- 
dant. From the facts stated earlier it is 
seen that the order of remand passed by 
this Court has been complied with by the 
learned Munsiff by referring the matter to 
the Land Tribunal. But when the reference 
was received by the Land Tribunal it is open 
to the Land Tribunal to consider whether he 
has got jurisdiction to decide the question, 
That will depend upon the statutory provi- 
sion in Section 125 and the law declared by 
the Supreme Court in Eapen Chacko v. 
Provident Investment Co., (1977 Ker LT 1): 
(AIR 1976 SC 2610}. According to the 
interpretation of the section made by the Su- 
preme Court the Civil Court, in respect of 
all cases pending on 1-1-1970 has jurisdic- 
tion to decide all questions which may other- 
wise be out of its jurisdiction by virtue of 
the Land Reforms Act. So when the Civil 
Court has got jurisdiction to decide that 
question it necessarily follows that the Land 
Tribunal was precluded from going into that 
question. That is what the Land Tribunal 
understood the scope of the decision in 
Eapen Chacko v. Provident Investment Co. 
(1977 Ker LT 1). This answer of the Land 
Tribunal satisfies the requirements of law 
even if the remand order enjoins the trial 
Court to refer the question to the Land Tri- 
bunal. In what manner the Land Tribunal 
should answer the question is not for the 
Civil Court -to direct. If the Land Tribunal 
considers that according to law which it is 
bound to follow it has no jurisdiction to go 
into that question, the answer given by the 
Land Tribunal cannot be said to be illegal 
and this has been accepted by the Civil 
Court as required by S. 125 (6). So the 
remand order has been obeyed in letter and 
spirit by the trial Court and the trial Court’s 


y 
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subsequent decision disposing of al the 
issues that arises for consideration cannot 
be said to be in any way in conflict with 
the order of remand. The decision in 
Achuthan Nair v. Raman (1979 Ker LT 119) 
proceeds on a different basis. In that case 
also there was an order of remand to the 
trial Court requiring the trial Court to refer 
the matter to the Land Tribunal. The Land 
Tribunal refused to answer the question in 
view of the decision of the Supreme Court 
referred to above. The learned Munsiff 
thereafter referred the question over again 
to the Land Tribunal holding that the Land 
Tribunal cannot refuse to answer the ques- 
tion. The correctness of that decision was 
challenged in revision before this Court and 
in that case it was held that the order of 
remand has to be obeyed by the trial Court 
as well as by the Land Tribunal. The last 
paragraph in that judgment leaves open the 
question whether in view of S. 125 (4) it is 
open to the Land Tribunal to refuse to 
decide the question of tenancy on a refer- 
ence being made to it under S. 125 (3). It 
is that question that arises here. In view 
of the pronouncement of the Supreme Court 
in Eapen Chacko v. Provident Investment 
Co., (1977) Ker LF 1:(AIR 1976 SC 2610) 
in respect of questions of tenancy or kudi» 
kidappu that arise in suits before 1-1-1970 
it is not for the Land Tribunal to decide 
that point because that decision of the 
Supreme Court clearly states that in respect 
of such matters the jurisdiction of the Civil 
Court is not taken away. A harmonious 
construction of sub-sections (1) to (6) of 
Sec. 125 is what has been attempted to ba 
done in that case. The jurisdiction of the 
Land Tribunal is limited to the consideration 
of such questions only if such questions are 
raised in suits filed after 1-1-1970. It follows 
that the Land Tribunal has no jurisdiction 
if the question referred is one that has arisen 
in suit filed before 1-1-1970. If the Land 
Tribunal has no jurisdiction the Civil Court 
cannot invest it with the jurisdiction by re- 
ferring that question to that Tribunal. The 
jurisdiction depends upon the Statute which 
constitutes the Tribunal and sets out its 
powers. So whether the question is referred 
by the trial Court on its own accord or by 
virtue of the order of remand passed by the 
appellate Court so far as the Land Tribunal 
is concerned it can only act in accordance 
with law. That is what has been done by 
the Land Tribunal in this case. So Sec. 
tion 125 (4) has to be understood consis. 


tently with the other provisions of the Act 
and therefore it is open to the Land Tribu- 
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nal to take the view that it has no jurisdic- 
tion to go into the question referred to it. 

3. Then the question is whether the Civil 
Court after receiving the answer was justi- 
fied in going to the question of tenancy or 
kudikidappu since the question has arisen 
in a suit filed before 1-1-1970. In the light 
of the above decision of the Supreme Court 
the Civil Court has got jurisdiction fo go 
into such a question. So the learned Mun- 
siff was right in going to that question and 
pronouncing upon it and basing its decision 
on such a finding. There is no question of 
disobeying the order of remand in that case. 
The order of remand was complied with, 
the answer of the Tribunal has been request- 
ed and the learned Munsiff has gone into 
the question which he was competent to go 
into. So there cannot be any legal objection 
to the decision of the Munsiff for the Sub- 
Court to set aside stating that the order of 
remand has not been complied with. The 
view of the learned Subordinate Judge in 
these circumstances is clearly wrong. 

4, The learned Subordinate Judge has 
given one more reason to remand the case. 
According to that Court the validity of the 
gift deed is not challenged on the ground 
that the donor did not execute the gift or 
that the donor was not a free agent. Ac- 
cording to the pleadings the validity of the 
gift deed is challenged on the ground that 
the donor has no right over the property. 
That is a matter to be decided on the re- 
lationship of the parties, the persons to 
whom the property originally belonged and 
the derivation of title claimed by the donor 
in the gift deed. For this purpose it is not 
necessary to remand the case. It is open to 
the Subordinate Judge himself to recast the 
issue if necessary, and dispose of the case 
on the evidence on record. 

In the result the appeal is allowed and 
the order of remand passed by the Subordi- 
nate Judge is set aside. That Court will take. 
back the appeal A. S. 161 of 1977 to file 
and dispose of it in accordance with law 
and in the light of the observations made 
above. There will be no order as to costs. 

Appeal allowed. 
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Motor Vehicles Act (4 of 1939), S. 96 (2) 
— Defences open to insurer Defences 
raised by insurer outside grounds enumerat- 
ed in S. 96 (2) Are not maintainable, 
either in the original Court or in appeal, 
unless a right in that regard has been re- 
served by it in insurance policy. 

Held, what the appellant-insurer raised in 
appeal were not contentions or defences 
which were open to it as an insurer under 
S. 96 (2), but matters which were outside its 
provisions. This it could not be allowed to 
do for as an insurer it was confined to those 
defences and was statutorily precluded from 
taking any other. That the contentions 
were raised not in the original Court but in 
the appeal was immaterial as the same pro- 
vision would govern the appeal which was 
but a continuation of the suit. It was 
illogical and unsound to hold that the in- 
surance company was freed of the fetters 
u/s. 96 (2) once the original Court had given 
a decision overruling its defence. The ap- 
pellant had no case, apart from the fact that 
it had not produced the insurance policy, 
that any right had been reserved for it to 
defend the action in the name of the assur- 
ed. As the appellant was seeking to raise 
defences which were outside the grounds 
enumerated in S. 96 (2) and as the appellant 
had not proved that it had reserved any 
right in that regard in the insurance policy, 
the Court could not entertain those defences. 
AIR 1959 SC 1331, Rel. on; AIR 1966 Mad 
388, AIR 1974 Mad 318, AIR 1975 Mad 
198, AIR 1968 Bom 267, AIR 1981 Andh 
Pra 227, 1971 Acc CJ 156, ATR 1971 Madh 
Pra 5 (FB) and 1971 Ker LT 380, Ref. 
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AIR 1959 SC 1331 7,9 
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Thomas John and P. Sankarankutty Nair, 
for Appellant; V. M. Prabhakaran Nair, 
Jose K. Kochupappu and M. Vijayachandra 
Menon, for Respondents. 
BALAGANGADHARAN NAR, J.:— 
Appellant, the United India Fire and Gene- 
ral Insurance Co. Ltd. (the Insurance Com- 
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pany) which was the additional 3rd defen- 
dant in a suit for compensation has brought 
this appeal seeking reversal of the decree 
passed by the Additional Subordinate Judge, 
Trichur. The relevant facts out of which 
the appeal arises lie in a narrow compass 
and can be briefly stated. 


2. One Surendran who is the son of the 
plaintiffs-respondents 1 and 2 was employed 
as a cleaner by the first defendant-3rd re- 
spondent in his Lorry KLR 6093 of which 
the second defendant-fourth respondent was 
the driver. On Jan.-4, 1973 at about 5 P. M. 
the lorry was involved in an accident at 
Ayakudi on Palani-Dindigal Road in the 
course of which Surendran sustained serious 
injuries leading to his death. The accident, 
according to the plaintiffs, was caused by 
the rash and negligent driving of the lorry 
by the second defendant. He was prosecut- 
ed before the Sub-Divisional Magistraie, 
Dindigal for the offence u/s. 304-A, Penal 
Code, and on his plea of guilty he was con- 
victed and sentenced to pay a fine of Rupees 
200/- with a default sentence of rigorous 
imprisonment for four months. The first 
plaintiff brought the suit against the owner 
and the driver of the lorry, as defendants 
1 and 2 claiming compensation of Rupees 
20,000/- on account of the death of Suren- 
dran. Subsequently the Insurance Company 
was joined as additional 3rd respondent. 
Defendants 1 and 2 contended that it was 
not correct that the second defendant drove 
the lorry in a rash and negligent manner 


and brought about the accident. The first 
defendant took a further defence that if 
compensation was to be awarded the fn- 


surance Company should be directed to pay 
it. In its written statement the Insurance 
Company also denied the rashness and 
negligence attributed to the second defendant 
and contended that the suit was bad as all 
the legal representatives of Surendran had 
not been made parties. It was on this con- 
tention that Surendran’s father was joined 
as additional plaintiff 2. The Insurance 
Company disowned liability on the further 
ground that the lorry had not been insured 
with it. 

3. On the admission of the first defen. 
dant as D. W. 1 the Court found that 
Surendran was a cleaner in the lorry. On 
the more controversial question whether the 
lorry was driven rashly or negligently the 
Court rejected the evidence of the relevant 
witnesses, P. Ws. 2 and 3 but found that as 
the second defendant had pleaded guilty to 
the charge u/s. 304, Penal Code and suffered 
a conviction he could be held to have driven 


1982 


the lorry rashly and negligently on his own 
admission. The Court overruled the 3rd 
defendant’s defence of non-liability finding 
that the Insurance cover Ext. B1 disclosed 
that the lorry was covered. On the amount 
of compensation the Court held that 
Rs. 9,000/- was a reasonable amount. On 
those findings the learned Judge gave judg- 
ment for the plaintiffs for Rs. 9,000/- with 
interest at 6% per annum from the date of 
suit till recovery against the defendants with 
proportionate costs. 


4. Counsel for the appellant opened the 
appeal contending that the suit should have 
been dismissed as there was no evidence of 
rashness or negligence on the part of the 
driver, the Court having rejected the relevant 
witnesses P. Ws. 2 and 3. He submitted 
that the Court erred in relying upon the 
plea of guilty of the second defendant as 
sufficient to constitute an admission for this 
suit on which a finding of rashness and 
negligence could be entered. He pointed 
out that the findings in the judgment of the 
Criminal Court were irrelevant in a civil suit, 
and that much less is the relevancy of.a 
plea of guilty. While meeting those con- 
tentions, Mr. Kochapappu counsel for the 
plaintiffs-respondents raised what he called, 
a preliminary objection that these defences 
were not open to the Insurance Company 
and they should not be entertained to upset 
the judgment. We therefore heard full 
arguments on this point and in the event it 
became the central issue in the appeal. As 
we are inclined to uphold the objection of 
counsel for the respondents it is needless to 
canvass the merits of the -contention raised 
by the appellant on the adequacy of the 
evidence. 


5. Section 94 of the Motor Vehicles Act 
makes insurance against third party- risk 
compulsory. Section 95 deals with the re- 
quirements of the policies of such insurance 
and the limits of the liability to be covered 


thereby. Sub-section (1) provides that a 
-policy of insurance must be a policy 
which — ; 

E C E E T 


(b) insures the person or classes of per- 
sons specified in the policy to the extent 
specified in sub-section (2) — 

(i) against any liability which may be in- 
curred by him in respect of the death of or 
bodily injury to any person or damage to 
any property of a third party caused by or 
arising out of the use of the vehicle in a 
public place.” 

6. Section 96 (1) lays an obligation upon 
the insurer who has issued a policy in terms 
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of S. 95 (1) (b) to pay to the person entitled 
to the benefit of a decree any sum not ex- 
ceeding the sum assured payable thereunder, 
as if he were the judgment-debtor, in re- 
spect of the liability, together with any 
amount payable in respect of costs and in- 
terest on that sum. Sub-section (2) reads: 


“No sum shall be payable by an insurer 
under sub-section (1) in respect of any judg- 
ment unless before or after the commence- 
ment of the proceedings in which the judg- 
ment is given the insurer had notice through 
the Court of the bringing of the proceed- 
ings, or in respect of any judgment so long 
as execution is stayed thereon pending an 
appeal; and an insurer to whom notice of 
the bringing of any such proceeding is so 
given shall be entitled to be made a party 
thereto and to defend the action on any of 
the following grounds, namely — 


(a) that the policy was cancelled by 
mutual consent or by virtue of any provi- 
sion contained therein before the accident 
giving rise to the liability, and that either 
the certificate of insurance was surrendered 
to the insurer or that the person to whom 
the certificate was issued has made an aff- 
davit stating that the certificate has been 
lost or destroyed, or that either before or 
not later than fourteen days after the hap- 
pening of the accident the insurer has com- 
menced proceedings for cancellation of the 
certificate after compliance with the provi- 
sions of S. 105; or 


(b) that there has been a breach of a spe- 
cified condition of the policy, being one of 
the following conditions, namely :— 


| (i) a condition excluding the use of ihe 
vehicle — 


(a) for hire or reward, where the vehicle 
is on the date of the contract of insurance 
a vehicle not covered by a permit to ply 
for hire or reward, or 

(b) for organised racing and speed 
ing, or 

(c) for a purpose not allowed by the per- 
mit under which the vehicle is used, where 
the vehicle is a transport vehicle, or 


(d) without side-car being attached, where 
the vehicle is a motor cycle; or 

Gi) a condition excluding driving by a 
named person or persons or by any person 
who is not duly licensed, or by any person 
who has been disqualified for holding or ob- 
taining a driving licence during the period 


test- 


.of disqualification; or 


(iii) a condition excluding liability for in- 
jury caused or contributed to by conditions 
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of war, civil war, riot or civil commotion; 
or 

(c) that the policy is void on the ground 
that it was obtained by the non-disclosure 
of a material fact or by a representation of 
fact which was false in some material parti- 
cular.” | 


7. Sub-section (6) which is the only other 
provision that falls to be noticed provides: 


“No insurer to whom the notice referred 

to in sub-section (2) or sub-section (2A) has 
been given shall be entitled to avoid bis 
liability to any person entitled to the bene- 
fit of any such judgment as is referred to 
in sub-section (1) or sub-section (2A) other- 
wise than in the manner provided for in 
sub-section (2) or in the corresponding law 
of the reciprocating country, as the case 
may be.” 
The scope and impact of those provisions 
are not matters of first impression as they 
have been settled by the Supreme Court in 
British India General Insurance Company 
Lid. v. Captain Itbar Singh, AIR 1959 SC 
1331. The two suits out of which the appeal 
arose were for damages suffered by the 
plaintifis as a result of the negligent driving 
of the cars. The Insurance Company which 
had issued a third party insurance and was 
made a party filed written statements taking 
defences other than those mentioned in Sec- 
tion 96 (2). The. plaintiffs contended that 
the written statements should be taken off 
the records on the ground that the insurers 
could defend the action only on the pleas 
specified in the sub-section and on no 
others. The High Court upheld the plain- 
tiffs’ objection. In the appeal filed by the 
Insurance Company in the Supreme Court 
the question was whether the defences avail- 
able to the insurer added as a party - under 
S. 96 (2) are only those mentioned therein. 
The Supreme Court discussed the provisions 
at length and rejected the arguments on be- 
half of the Insurance Company, holding 
that an insurer who is made a defendant to 
an action is not entitled to take any defence 
which is not specified in sub-section (2). It 
is enough to reproduce the headnote as it 
correctly represents the substance of the 
decision : 

“Apart from the statute an insurer has no 
tight to be made a party to the action by 
the injured person against the insured caus- 
ing the injury. Sub-section (2) of S. 96 
however gives him the right to be made a 
party to the suit and to defend it. The right 
therefore is created by statute and its con- 
tent necessarily depends on the provisions 
of the statute. Sub-section (2) clearly pro- 
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vides that an insurer made a defendant to 
the action is not entitled to take any defence 
which is not specified in it. When the 
grounds of defence have been specified, they 
cannot be added to. The only. manner of 
avoiding liability provided for in sub-sec. (2) 
is through the defences therein mentioned. 
Therefore when sub-section (6) talks of 
avoiding liability in the manner provided 
in sub-section (2), it necessarily refers to 
those defences. It cannot be said that in 
enacting sub-section (2) the legislature was 
contemplating only those defences which 
were based on the conditions of the policy.” 
In view of this pronouncement — and our 
attention was not drawn to any subsequent 
decision of the Supreme Court — it is really 
unnecessary to discuss the later decisions of 
the various High Courts that were cited by 
counsel. We may however mention the fol- 
lowing cases, to acknowledge the industry 
of counsel, where the above decision . has 
been followed. General Assurance Society 
v. Mohammed Hussain, AIR 1966 Mad 388; 
M. M. & G. Ins. Co. v. Jagadeeswari, AIR 
1974 Mad 318; General Assurance Society 
v. Jayalakshmi Ammal, AIR 1975 Mad 198; 
Abdulkadar v. Kashinath, AIR 1968 Bom 
267; United Fire & Gen. Insurance Co. Ltd. 
v. P. Parvathamma, AIR 1981 Andh Pra 
227; Hukum Chand Insurance Company 
Ltd. v. Suhashini Roy, 1971 Acc CJ 156; 
Mangilal v. Parasram, AIR 1971 Madh Pra 
5 (FB); and Kesavan Nair v. State Insurance 
Officer, 1971 Ker LT 380. 


8. What the appellant raises before us 
are not contentions or defences which are 
open to it as an insurer u/s. 96 (2), but mat- 
ters which are outside its provisions. This 
it cannot be allowed to do for as an insurer 
it is confined to those defences and is sta- 
tutorily precluded from taking any other. 
That the contentions are raised not in the 
original Court but in the appeal is immate- 
rial as the same provision must govern the 
appeal which is but a continuation of the 
suit. It is illogical and unsound to hold 
that the Insurance Company is freed of the 
fetters u/s. 96 (2) once the original Court 
has given a decision overruling its defence. 
The appellant has no case, apart from the 
fact that it has not produced the insurance 
policy,. that any right has been reserved for 
it to defend the action in the name of the 
assured, for as pointed out by the Supreme 
Court in para 16 of the above case “......... 
the insurer has the right, provided he 
reserved it by the policy, to defend the 
action in the name of the assured and if he 
does so, all defences open to the assured 
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can then be urged by him and there . is no 
other defence that he claims to be entitled 
to urge. He can thus avoid all hardship if 
any, by providing for a right to defend the 
action in the name of the assured and this 
he has full liberty to do.” As the appellant 
is seeking to raise defences which are out- 
side the grounds enumerated in Sec. 96 (2) 
and as the appellant has not proved that it 
has reserved any right in that regard in the 
insurance policy, we cannot entertain those 
defences. We uphold the respondents’ pre- 
liminary objection. 

9. Counsel for the appellant submitted 
that in certain reported decisions the prohi- 
bition u/s. 96 (2) has been limited to pro- 
ceedings in suits and has not been extended 
to proceedings before Motor Accidents 
Claims Tribunals. And by way of illustra- 
tion he quoted AIR 1968 Mad 436. Itis 
unnecessary to determine the validity of this 
distinction as this appeal arises out of a suit 
as did the appeal before the Supreme Court 
in AIR 1959 SC 1331. We might however 
point out that the decision in AIR 1968 
Mad 436 has been dissented from by the 
Calcutta High Court in 1971 Acc CJ 156 
and that AIR 1974 Mad 318 and AIR 1976 
Raj 173 have applied S. 96 (2) to Courts. 


We confirm the decision and dismiss the 
appeal. The appellani will pay the costs of 
the appeal to respondents 1 and 2. 


Appeal dismissed. 
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S. Thrimoorthy Chettiar and another, Peti- 
tioners v. The Deputy Tahsildar, Alwaye 
and others, Respondents. 

O. P. No. 427 of 1982-K, D/- 20-7-1982. 


Kerala Revenue Recovery Act (15 of 
1968), S..71 — Applies both to simple money 
loan and secured loan — Section is neither 
ulfra vires nor contravenes provisions of 
Civil P. C. and T. P. Act — Loan given by 
Bank for agricultural purpose — Recovery 
as public revenue — Notification applying 
S. 71 — No illegality. 


It cannot be said that S, 71 applies only 
to simple loans and does not apply to se- 
cured loans. Consequently, notification 


SRO 797/79 published in the Kerala Gazette. 


No. 29 dated 17-7-1979 issued by the Goy- 
ernment of Kerala under S. 71 of the Act 
declaring that the provisions of the Act shall 
be applicable to the amount due from any 
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person to any bank on account of any loan 
advanced to such person by that bank for 
agriculture or agricultural purposes is not 
illegal. (Paras 1, 4) 


Section 71 itself does not seek to draw 
any distinction between simple money loans 
or secured loans. The reference in the sec- 
tion is to “recovery of amounts due from”, 
without limiting the same to recovery of 
amounts due under simple money loan. 

(Para 4) 


Public revenue, to provide machinery and ` 
procedure for the recovery of which the Act 
has been enacted, is a charge on land 
i.e., immovable property. To such charges 
Sec. 100 of the T. P. Act will squarely be 
attracted. It cannot be said that because 
public revenue is a charge on immovable 
property and the provisions of the T. P. Act 
provide for recovery of charged amounts 
through civil suits, the provisions of the 
Kerala Act of 1968, cannot be applied. 

(Para 5) 


It cannot be said that the provisions of 
the O. 34, Civil P. C. or S. 68 of the Trans- 
fer of Property Act provide, that the proce- 
dure or the method contemplated therein 
alone shall be followed or shall be followed 
always and that no other procedure or 
method can in any contingency be followed 
for recovery of secured loans. That is not 
the effect of the provisions of the Civil P. C. 
or of the Transfer of Property Act. There- 
fore, it cannot be said that the State Legis- 
lature has no competence to enact any legis- 


_ lation which will go contrary to the Central 


legislation. Consequently, Sec. 71 of the 
Kerala Act (1968) is not beyond the com- 
petence of the State Legislature, nor does it 
in any way contravene the provisions of 
the enactment passed by the Central Legis- 
lature. (Paras 7, 8) 


Cases Referred: Chronological Parás 
1961 Ker LJ 37 9 


_ P. N. Sankaranarayana Pillai, for Peti- 
tioners; Govt. Pleader (for Nos. 1 to 3); 
V. Rama Shenoi and R. Raya Shenoi (for 
No. 4), for Respondents. 


ORDER :— The Ist petitioner, for the 
purpose of running a Dairy Farm, borrowed 
a sum of Rs. 50,000/- from the 4th respon- 
dent-Bank by executing a promissory note 
and both the petitioners creating an egui- 
table mortgage over certain items of im- 
movable properties to secure the loan. The 
loan was to be repaid at the rate of Rs. 100/- 
per day and should have been discharged 
by 5-6-1981. A part of the amount due 
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was paid and there has been long corres 
pondence between the bank and the peti- 
tioners as is seen from the documents pro- 
duced by the Bank. Ultimately, the Bank 
sought the assistance of the District Collector 
in getting the outstanding money recovered 
under the provisions of the Kerala Revenue 
Recovery Act, 1968 (for short ‘the Act’), 
taking advantage of the Notification SRO 
797/79 published in the Kerala Gazette 
No. 29 dated 17-7-1979 issued by the Gov- 
ernment of Kerala under S. 71 of the Act. 
Under this notification, it has been declared 
that the provisions of the Act shall be ap- 
plicable to the amounts due from any per- 
son to any bank on account of any loan 
advanced to such person by that bank for 
jagriculture or agricultural purposes. Ex- 
planation (b) of the notification gives an in- 
clusive definition of the words “agriculture” 


or “agricultural purposes” so as to include 
cattle breeding and dairy farming. The ist 


respondent, Deputy Tahsildar, Alwaye who 
is evidently in charge of the revenue re- 
covery proceedings, issued demand notices 
Exts. P2 and P3 to the petitioners on 6-1- 
1982 under S. 34 of the Act calling upon 
them to pay a sum of Rs. 36,258.60 being 
the arrears of Bank dues with future interest 
and bata due in respect of the notices within 
10 days from the date of service of. the 
notice and calling upon them to raise objec- 
tions, if any, to the demand within the period 
specified, Petitioners have filed the present 
original petition under Art. 226 of the Con- 
stitution of India challenging the legality of 
these two notices. 


2.. Learned counsel for the petitioners 
contends that the provisions of the Act can 
be applied only to simple money loan and 
cannot be applied to secured loan so long 
as the security is not exhausted. It is fur- 
ther contended that the resort to provisions 
of the Act would go against the provisions 
of the Civil P. C. and S. 68 of the Transfer 
of Property Act and therefore the notifica- 
tion cannot be interpreted to apply to se- 
cured loans and if it is to be so interpreted, 
it is unconstitutional. Learned counsel for 
the petitioners also submitted that Exts. P2 
and P3 notices do not contain the relevant 
particulars mentioned in S. 34 of the Act 
and therefore without anything more the 
notices are invalid. 


3. There is no dispute that the loan was 
taken from the Bank for the purpose of 
Dairy Farming. The borrower is a dairy 
farmer and the purpose of loan is dairy 
farming. ‘This will attract the Notification 
No. 797 of 1979, issued by the State Gov- 
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_ charge on land 


: one of those provisions relating to 
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ernment under S. 71 of the Act. Section 71 
empowers the Government by notification 
in the Gazette to declare, if they are satis- 
fied that it is necessary to do so in public 
interest that the provisions of the Act shall 
be applicable to the recovery of amounts 
due from any person or class of persons to 
any specific institution or any class or classes 
of institutions and thereupon all the provi- 
sions of the Act shall be applicable to any 
such recovery. 


4. Learned counsel for the petitioners 
would contend that any notification issued 
under Section 71 of the Act can relate only 


to simple money loans and not to secured 
loans. The section itself does not seek to 
draw any distinction between loans of one 


category or the other. The referénce in the 
section is to “recovery of amounts due 
from”, without limiting the same to recovery 
of: amounts due under secured (simple 
money} loan. Therefore contention that 
notification under S. 71 can apply only to 


simple money loans does not appear to be 
sustainable, 


5. There is another and more important 
reason to reject this contention. The main 
purpose of the Act is to provide machinery 
and procedure for recovery of public 
revenue. Section 3 of the Act itself declares 
that public revenue due on any land shall 
be the first charge on that land, the build- 
ings upon it and on the produce thereof. 
In other words, public revenue, to provide 
machinery and procedure for the recovery 
of which the Act has been enacted, is a 
i.e., immovable property. 
To such charges S. 100 of the T. P. Act will 
squarely be attracted. Section 100 of the 
T. P. Act says, where immovable property 
of one person is by act of parties or opera- 
tion of law made security or the payment 


of money to another and the transaction 
does not amount to a mortgage, the latter 
person is said to have a charge on the pro- 
perty; and all the provisions hereinbefore 
contained which apply to a simple mortgage 
shall, so far as may be, apply to such charge. 
Section 68 of the T. P. Act on which re- 
liance is placed by the petitioner is certainly 
simple 
mortgages which would necessarily apply to 
charges. Reading Sec. 3 of the Act along 
with S. 100 of the T. P. Act, it can be seen 
that public revenue is a charge on land or 


immovable property and for such a charge 
the relevant provisions of the T. P, Act will 
apply. It is to enable recovery of such pub- 
lic revenue that the Act itself has been en- 
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‘acted. In’ o-her' words, it cannot be said 
that..because public revenue is a charge on 
immovable property and the provisions of 
the T. P. Act provide for recovery of charg- 
ed amounts through civil suits, the provi- 
sions of the Act cannot be applied. To 
accept such an argument would be to negate 
the very basis of the Act. The purpose of 
the Act is to enable the State to devise a 
simple, inexpensive and expeditious proce- 
dure to enable recovery of public revenue 
due to the State and to prevent a situation 
where the State is constrained to go through 
the tortuous process of civil litigation to 
recover public revenue dues. When this is 
the background and purpose’ of the Act, it 
is difficult to accept that what S. 71 enables 
is the issue of a notification only to enable 
recovery of simple money loans and not se- 
cured loans or that the notification attracts 
only simple money loans. 


6. I wil now consider the argument based 
on the provisions of the Civil P. C and Sec- 
tion 68 of the T. P. Act. Order 34 of the 
Civil P. C. deals with suits relating to mort- 
. gages of immovable property. According to 
Rule 4, in a successful suit for sale, the 
Court shall pass a preliminary decree for 
sale as laid down in that rule. Rule 5 deals 
with the final decree to be passed in such a 
suit for sale. Ruie 6 states that where the 
proceeds of the sale are insufficient to pay 
the mortgage amount, the Court may pass a 
decree i.e., a personal decree, for the balance 
amount. Rule 14 states that when a mort- 
gagee has obtained such a decree for mort- 
gage money, he-shall not be entitled to bring 
the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforce- 
ment of the mortgage. These provisions, it 
is pointed out have been incorporated on 
repeal of Ss. 90 and 99 of the T. P. Act. 
Besides these provisions, reference is also 
made to S. 68 (1) and (2) of the T. P. Act. 
Section 68 (1) states that the mortgagee has 
a right to sue for the mortgage money in 
the case mentioned therein and no others. 
Sub-section (2) states that where such a suit 
is brought under Cl. (a) or Cl. (b) of sub- 
section (1) the Court may at its discretion, 
stay the-suit and all proceedings therein 
until’ the mortgagee has exhausted all his 
available remedies against the mortgaged 


property or unless he abandons the security 
etc. $ l 


7. It is contended that these provisions 
exhaust the methods for recovery of secured 
loans and since these methods are prescrib- 


198% Ker./21 XI. G—29 . 


-§. T. Chettiar v. Dy. Tahsildar, Alwaye 


ed by Central legislation ‘and the feld isj 
already occupied, the Statə Logislature has 
no competence to enact any legislation 
which will go contrary to the Central legis- 
lation. Item 6 of List III of Sch. VII of the 
Constitution refers to T. P. other than 


agricultural land and registration of deeds 


and documents. Item 3 of this list ‘deals 
with Civil Procedure including all matters 


included in the Code of Civil Procedure, 


limitation and arbitration. Item 14 of List H 
of this schedule takes in agriculture and 
Item 30 takes in money lending and money 
lenders; relief of agricultural indebtedness. 
While there can be no doubt that Civil Pro- 
cedure and Transfer of Property could be 
legislated upon by the Central Legislature 
and it had already so legislated and there- 
fore the State Legislature may not be com- 
petent to enact against those provisions, it 
has to be seen that there is no such legisla- 
tion contravening or impinging on the Cen- 
tral legislation occupying the field already. 
It will not be correct to say that the provi- 
sions of the Civil P. C. or of the T. P, Act 
referred to above provide that the procedure 
or the method contemplated therein alone 
shall be followed or shall be followed always 
and that no other procedure or method can 
in any contingency be followed for recovery 
of secured: loans. That is not the effect of 
the provisions of the Civil P. C. or of the 
T. P. Act. Section 9 of this Civil P. C. 
which is the key to the Code only states 
that the Court shall have jurisdiction to try 
suits of a civil nattire excepting suits of 
which their cognizance is either expressly or 
impliedly barred. It is this section which 
recognizes the jurisdiction of the Civil Courts 
to try suits of a civil nature. This does not 
mean that where the subject-matter of a 
claim could be brought for decision before 
a Civil Court by way of a civil suit, any 
other remedy open to the parties shall be 
barred. Similarly the provisions of O. XXXIV 
of the Civil P. C. do not have the effect of 
declaring that mortgage money cannot be re- 
covered except through the instrumentality 
of a Civil Court. These provisions have 
only one effect namely, to declare that when 
suits are filed for recovery of mortgage 
money, those suits will shave to be disposed 
of in accordance with the provisions of the 
Code subject to the rights and liabilities 
which may have been recognized in 
O. XXXIV. I state this because learned 
counsel for the petitioner stated that Civil l 
P. C. cannot be said to be laying down only 


the procedure. Besides laying down the pro- 
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cedure, there may be provisions of the Code 
which recognize the existence of rights 
and liabilities in parties. It is also the 
enforcement of those rights and liabilities 
which is to be regulated by the provisions of 
the Code. Similar is the position with re- 
ference to Section 68 of the Transfer of Pro- 
perty Act. Section 68 begins by saying “The 
mortgagee has a right to sue for the mort- 
gaged money in the following cases and no 
others ... .. ...” The effect of the section 
is only that the right of suit, that is the right 
of approaching a Civil Court on the part of 
the mortgagee is regulated by the provisions 
of the section and nothing more. It does 
not have the effect of declaring that if a 
mortgagee has right to recover the mortgaged 
money otherwise than through the instru- 
mentality of the Civil Court, he cannot re- 
sort to those other methods or that when he 
resorts to other methods, he will be bound 
by the provisions of Section 68. That is 
because Section 68 applies only when he 
sues; where he does not sue, the provisions 
cannot be applied. 


8. Learned counsel for the petitioner also 
submitted that the provisions of the Civil 
P. C. and the T. P. Act referred to above 
have vested certain rights in the mortgagee 
and those rights once vested in him by virtue 
of Central legislation cannot be taken away 
by any provisions of the State legislation or 
any notification issued by virtue of any pro- 
vision in a State enactment. It is true that 
ihe provisions referred to above can be said 
if not to vest rights in a mortgagor or for 
that matter a mortgagee, at least to re- 
cognize certain rights in them. But, as 
already pointed out, these rights and liabili- 
ties are limited to the forum of a Civil Court 
and limited to the occasion of the parties 
approaching the Civil Court for remedies 
contemplated in these enactments. This can- 
not mean that neither the central legislature 
nor the state legislature can make any enact- 
ment providing for other remedies to parties 
to a mortgage; and this is precisely what has 
been done by S. 71 of the Act and by the 
State Government issuing a notification 
under S. 71 of the Act. I am not able to 
agree that this in any way contravence the 
provisions of the ehactment passed by the 
Central legislature. There is no vice of un- 
constitutionality in the notification providing 
expeditious remedy to the banks in regard 
to~certain types of loans. 

9. The last argument is based on certain 
omissions in Exts. P-2 and*P-3 notices. These 
notices mention the total amount due from 
the petitioners. The notices’ also provide 
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sufficient time for payment or for raising 
objections. There are two defects pointed 
out in these two notices. One is that the 
manner in which amounts due has been 
arrived at is not explained and the other is 
the mention in the notices that the amounts 
were due for the year 1979-80. There can 
be no doubt that the mention of the year 
1979-80 is an error. The purpose of S. 34 
of the Act insisting on a notice of demand 
to be issued as explained in the decision of 
Damadoran Nair v, Travancore Devaswom 
Board (1961 Ker LJ 37) is to put the parties 
concerned in saving the tenure from sale, in 
possession of the knowledge of what really 
they will have to do, if they desire to save 
the tenure. It is difficult to accept thai the 
borrowers in this case would have been mis- 
Jed either by the omission or the mistake 
in the notices. The 4th respondent has pro- 


duced before this Court the correspondence 


which passed between the parties. There are 
at least two documents produced where the 
petitioners have accepted the correctness of 
the demand made earlier by the bank. One 
of them is Ext. R-5 where it has been con- 
firmed that the balance due as on 2-7-1981 
was Rs. 40,656.05. In Ext. R-10 the balance 
due as on 30-9-1981 has been confirmed. It 
is clear that the parties would certainly not 
have been misled by the mention of 
1979-80 in Exts P-2 and P-3. It is true that 
the notices do not give the details but the 
details are within the knowledge of the peti- 
tioners as evidenced by Exts. R-5 and R-10. 
It is therefore clear that the defects in Exhi- 
bits P-2 and P-3 notices do not have the 
effect of prejudicing the petitioners nor will 
they have the effect of misleading them. 
Even accepting that there are defects, I am 
not satisfied that considering the conduct of 
the parties in keeping huge amounts in 
arrears, this is a fit case for interference 
under Art. 226 of the Constitution. The 
O. P. is dismissed but, under the circum- 
stances, without costs. 

Petition dismissed. 


AIR 1982 KERALA 322 
T. KOCHU THOMMEN, J. 
Adam Aboobacker Sait, Petitioner v. 
Kerala Wakf Board and others, Respondents. 
O. P. No. 4168 of 1979-K, D/- 26-3-1982. 
Wakf Act (29 of 1954), Ss. 15, 42, 43, 44 
and 45 — Extent of Board’s power to remove 
and appoint mutawalli indicated — Appcint- 
ment fo office of Managing Trustee of mufa- 


FZ/HZ/C562/82/GNB/LGC—-H 


fade 


1982 


walli — Board carmot adjudicate upon vali- 
dity of appointment in terms of wakf deed 
—- That is for Civil Comrt to decide. 


Proviso to Section 15 (1) is important 


guide to Board’s powers and functions. It is 


a proviso to the entire Act and not to Sec- 
tion 15 (1) alone for its ambit is not confined 
to Section 15 (1). Whatever power or func- 
tion the Board would exercise under the Act 
must be exercised in conformity with the 
directions of the wakf, the object of the wakf 
and usage and custom of wakf sanctioned 
under the Muslim law. The power of the 
Board with regard to the appointment and 
removal of a mutawalli is strictly restricted 
io the circumstances mentioned in Sec. 42 
and Sec. 43. The question of removal arises 
only in cases falling under Section 43 and 
none other viz. in case of misconduct or mis- 
management or mental or physical defect. It 
is to the power contained in Section 43 that 
the Board’s power of removal mentioned 
under Section 15 (1) (g) has to be related. 
Under Section 44 in the event of mismanage- 
ment the Board can exercise its power of re- 
moval of mutawalli by virtue of S. 43 read 
with S. 15 (2) (g). Neither S. 45 nor Sec- 
tion 44 independently permits the Board to 
remove a mutawalli except upon a finding 
of mismanagement and by recourse to the 
power under Section 43. Section 15 (2) (o0) 
does not independently give the Board any 
substantive power to remove a mutawalli. 
Thus the Board’s power to appoint or remove 
a mutawalli is strictly limited to the special 
circumstances mentioned under Ss. 42 and 43 
read with Sections 15, 44 and 45. The Board 
has no power under the Act to adjudicate 
upon title to office. Therefore it has no 
power to adjudicate upon questions relating 
to the validity of appointment of the 
Managing Trustee of a mutawalli in terms 
of the wakf. The question whether he was 
Tightly appointed is a matter for the Civil 
Court to pronounce upon. The answer 
would depend upon the construction of the 
provisions of the wakt. It is for the Civil 
Court to consider the meaning and effect of 
the relevant provisions according to the 


Principles of construction. ILR (1976) 1 Ker 


419, AIR 1972 Andh Pra 333, AIR 1973 Mys 
189 and ‘AIR 1967 Raj 1, Rel. on.; AIR 1951 
SC 103, AIR 1961 SC 1302 and AIR 1963 
SC 1703, Ref. (Paras 6, 7, 8, 10, 11, 12) 
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T. P. Kelu Nambiar, K. KR. Abdurahiman, 
P. G. Rajagopalan and John Joseph, for 
Petitioner; K. M. Abdul Khader (for No. 1), 
K. A. Abdul Salam and V. Ramachandran 
(Vaikom) (for No. 3) and T. C. N. Menon 
(for No. 2), for Respondents. 


ORDER :— The question which arises is 
whether or not the Board of Wakfs (the 
‘Board’) established under the Wakf Act, 
1954 (the ‘Act’) can adjudicate upon ques- 
tions relating to the validity of appointment 
of a Managing Trustee of a mutawalli. The 
Board by the impugned order (Ext. P-4 dated 
17-11-1979) upheld the contention of respon- 
dents 2 to 4 that the petitioner Adam Aboo- 
backer Sait was not qualified to be appoint- 
ed as the Managing Trustee of the mutawalli, 
Accordingly the Board held that the appoint- 
ment of the petitioner to that office was 
illegal. The Board further held that the 2nd 
respondent was eligible to be appointed as 
the Managing Trustee. 


2. Challenging Ext. P-4, the petitioner’s 
counsel Shri Kelu Nambiar submits that in 
the first place the Board had no jurisdiction 
to examine the validity of appointment to 
the office of Managing Trustee and secondly 
the construction of the relevant provision of 
the instrument of wakf on the basis of which 
the Board reached its conclusion was wrong. 


3. I shall first examine the question of 
jurisdiction. Appearing for the 2nd respon- 
dent, Shri K. P. G. Menon submits in his 
well prepared arguments that the Board is 
armed with sufficient statutory power to 
adjudicate upon rival claims for appoint- 
ment to the office of a mutawalli or the 
Managing Trustee of a mutawalli. Counsel 
refers to Ss. 15, 42, 44 and 45 of the Act in 
support of his contention. Shri Menon is 
supported by counsel appearing for respon- 
dents 3 and 4. The -Board’s counsel sub- 
mits that Ext. P-4 was made exclusively in 
terms of S. 15 (2) (0). 

4. The petitioner was appointed pur- 
portedly in accordance with the directions 
contained in Ext. P-1, which is a will execut- 
ed by Abdul Sathar Haji Moosa Sait oa 
25-2-1099 M. E. Clause 21 of Ext. P-1 refers 
to the appointment of a Managing Trustee 
from among persons mentioned thereunder. 
The petitioner and respondents 2 to 4 are 
descendants of the testafor on the female 
line and belong. fo the class of persons quali- 
fied to be appointed as Managing Trustee 
Provided the condition mentioned under 
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Cl. 21 is satisfied. The contention of respon- 
dents 2 to 4 before the Board was that 
Cl. 21 stipulated that only, the eldest and the 
ablest of the members of the class of quali- 
fied persons was entitled to be appointed to 
that office. The petitioner being not the 
eldest was not, according to them qualified 
to be appointed. One of the contentions of 
the petitioner before the Board was that 
Cl 21 did not warrant the selection of the 
eldest and the ablest, but any person who 
was old enough and able enough among the 
class of qualified persons was entitled to be 
appointed as the Managing Trustee. The 
Board accepted the arguments of respon- 


- dents 2 to 4. 


5, The question decided by the Board is 
essentially of a civil nature relating to title 
to an office. The powers and functions of 
the Board are enumerated under various 
provisions of the Act. Some of these provi- 
sions indicate the nature and ambit of the 
Board’s statutory power. Section 6 auth- 
orises the Board to institute a suit in a com- 
petent Civil Court for decision of questions 
concerning identity of wakf properties. This 
section merely gives the Board the locus 
standi before a Civil Court. Section 27 gives 
the Board power to decide, subject to ad- 
judication by a competent Court, whether or 
not a particular property is wakf property 
or whether it is a Sunni wakf or a Shia wakf. 
Here again the pover to decide on matters 
concerning ownership of property is only 
tentative and subject to the decision of the 
Court. The more important powers of the 
Board are contained in Section 15 and other 
provisions. Section 15, as considered by this 
Court in ILR (1976) 1 Ker 419, confers only 
power of superintendence, and not manage- 
rial or ministerial powers, except in regard 
to settlement of schemes of management as 
provided under Clause (d) of sub-section (2). 
Even this power is subject to the power of 
the Civil Court in the event of the setilement 
of the scheme by the Board being challeng- 
ed. (S. 15(3)). Section 15 provides: 

“15. (1) Subject to any rules that may be 
made under this Act, the general superintend- 
ence of all wakfs in a State shall vest in the 
Board established for the State; and it shall 
be the duty of the Board so to exercise its 
powers under this Act as to ensure that the 
wakfs under its superintendence are properly 
maintained, controlled and administered and 
the income thereof is duly applied to the 
objects and for the purposes for which such 
wakfs were created or intended: 


' Provided that in exeivising its powers 


under this Act in respect of any wakf, the 
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Board shall act in conformity with the direc- 
tions of the wakif, the purposes of the wakf 
and any usage or custom of the wakf sane 
tioned by the Muslim law. l 


(2) Without prejudice to the generality of 
the foregoing power, the functions of tho 
Board shall be— 
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The section confers on the Board the power — 
of superintendence over the administration 
of a wakf. But such power has to be 
exercised in consonance with the directions 
of the wakif, the purposes of the wakf and 
the usage or custom of the wakf. Without 
prejudice to the generality of the power con- 
ferred under Section 15 (1), sub-section (2) 
enumerates the functions of the Board. 
Among them are the authority to issue direc- 
tions for the administration of a wakf 
(Cl. (c)), “to appoint and remove mutawallis 
in accordance with the provisions of the Act 
(Cl. (g)), to institute and defend suits and 
proceedings in a Court of law relating to a 
wakf (Cl. (D), or generally to do all such 
acts as may be necessary for the due con- 
trol, maintenance and administration of a 
wakf (CI. (o). All these powers and func- 
tions are entrusted with the Board to make 
sure that a wakf is maintained, controlled 
and administered and the income applied in 
consonance with the basic norms postulated 
in the Act. Section 15 does mention ap 
pointment and removal of mutawalli in ac- 
cordance with the provisions of the Act, as 
one of the functions of the Board, but that 
function, as we shall see, is mentioned in 
the section only as an adjunct to -what is 
stated in the other provisions containing the 
substantive power to exercise that function. 


6. The proviso to S. 15 (1) is a significant 
and important guide to the nature and scope 
of the Board’s powers and functions. This 
proviso, in my view, is a proviso to thej 
entire Act, and not to one section alone, for 
its ambit is not confined to Section 15 (1). 
Whatever power or function the Board would 
exercise under the Act must be exercised ‘in 
conformity with the directions of the wakif 
and the objects of the wakf, as well as the 
usage and custom of the wakf sanctioned by 
Muslim law. This is a basic norm which 
the Board has to bear in mind in the exercise 
of its statutory functions. It is with refer- 
ence to this proviso that the provisions of 
the Act have to be understood. 

7. Sections 15 and 42 confer upon the 
Board certain power of appointment. > Sec- 
tions 15 and 43 confer power of removal 
also upon the Board. Section 15 (2) (g) 


says: 
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“to appoint and remove mutawallis in 
accordance with the provisions of this Act.” 
Section 42 reads: 


“When there is a vacancy in the office of 
the mutawalli of a wakf and there is no one 
to be appointed under the terms of the deed 
of the wakf, or where the right of any per- 
son to act as mutawalli is disputed, the 
Board may appoint any person to act as 
mutawalli for such period and on such con- 
ditions as it may think fit.” 


These provisions, when considered in the 
light of the provisions of the instrument of 
the wakf, mean that subject to the overrid- 
ing power of appointment conferred upon 
competent persons by the wakif, the Board 
has, for the purpose of effective super- 
intendence of the administration of the wakf, 
the power to appoint mutawallis. This is 
not an absolute power, but it can be exer- 
cised subject to the restrictions and in the 
circumstances contemplated under Sec. 42, 
and with due regard to the effective admin- 
istration of the wakf. Section 42 says that 
the power to appoint arises only where a 
vacancy cannot be filled either because of 
the absence of a qualified person or because 
the right of any such person is disputed. 
Power of appointment under S. 42 cannot 
arise if there is no vacancy. Section 42 is 
attracted if no qualified person is available 
to.be appointed or if there is a dispute 
about the right of a person who is otherwise 
qualified. This means that while a dispute 
is pending before a competent forum as re- 
gards the right of a qualified person, the 
Board may, in exercise of its power of super- 
intendence, appoint a person to act as a 
mutawalli for a limited period and subject 
to such conditions as it may impose. The 
dispute may arise because of the rival claims 
of persons belonging to the class of quali- 
fied persons in terms of Cl. 21. Shri K.P.G. 
Menon contends that, even without a 
vacancy, if the right of the person in Office 
is disputed by any other person, the Board 
_has the power to appoint a mutawalli by 
removing the one in office. This, according 
to counsel, is precisely what was done by 
the Board. I cannot agree that the Board 
has such a wide power. ‚To remove the 
occupant of an office is a power which is 
basically of a civil nature and such power 
is normally vested in a Civil Court. If the 
intention of the legislature had been to con- 
fer wide power of removal upon the Board 
it would have been specifically stated. More- 
over, Section 42 begins by saying “when 
there is a vacancy”. The vacancy must exist 
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as a condition precedent before S. 42 can be 
invoked. The vacancy cannot be created by > 
the Board by removing the person in office 
otherwise than in terms of S. 43 read with 
S. 15 (2) (g). The Board has no case that 
the power under S. 43 had been invoked by 
it. None has such a case, S. 42 as such does 
not take in the power of removal. Sec. 42 
operates when a vacancy in the office of 
mutawalli arises. It may arise either because 
of death, or resignation, or by reason of re- 
moval as provided under the Act. In all 
such cases Sec. 42 is meant to meet an emer- 
gency, and that too for a specified time and 
subject to such conditions as the Board may 
impose. If a vacancy arose and a qualified 
person was available to be appointed as a 
mutawalli and there was no dispute as to 
his right, then-the Board would have no 
power to exercise at all under S. 42. 


8. Section 43 to which no. reference has 
been made by counsel for respondent 2 to 
4 cannot be overlooked in this context, for, 
that is the provision which deals with the 
power of removal. Although S. 15 (2) (g) 
refers to removal as a function of the Board 
to be, exercised in accordance with the pro- 
visions of the Act, the specific and substan- 
tial provision containing this power is Sec- 
tion 43. This section says: >` 


“43. (1) Notwithstanding anything con- 
tained in any other law or the deed of wakf, 
the Board may remove a mutawalli from 
his office if such mutawalli— 


(a) has been convicted more than once of 
an offence punishable under S. 41; or 


(b) has been convicted of an offence of 
criminal breach of trust or any other offence 
involving moral turpitude; or 


(c) misappropriates or deals improperly 
with the properties of the wakf; or 


(d) is of unsound mind or is suffering 
from other mental or physical defect or in- 
firmity which would render him unfit to per- 
form the functions and discharge the duties 
of a mutawalli; or 


(e) has failed to pay, without reasonable 
excuse, for two consecutive years, the con- 
tribution payable by him under S. 46. 


(2) Where a committee is appointed by 
the Board or any person or authority not 
being a Court of law to act as a mutawalli 
for managing or administering any wakt 
property and the committee, in the opinion 
of the Board, is unable to perform, or has 
persistently made default in the performance 
of,, the duty imposed on it by or under this 
Act or has exceeded or abused its ‘powers, 
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the Board may supersede the commiltee and 

appoint any other person or committee to 

act as the mutawalli of the wakf property. 
3? 


Whese are the only circumstances in which 
the power of removal can be exercised by 
the Board. An enquiry is contemplated 
under S. 43 (4) before a decision is taken 
by the Board under sub-section (1) or (2) of 
that section. The Board can act under these 
sub-sections only if the decision is taken by 
a majority of not less than three-fourths of 
its members. Such decision in respect of a 
matter coming under clauses (c) to (e) of 
sub-section (1) or under sub-sec. (2) of Sec- 
tion 43 is subject to an appeal to the State 
Government whose decision shall be final. 
It has to be noticed that under S. 43 (2) it 
is open to the Board to appoint a person or 
a committee in supersession of a committee 
which the Board had already appointed. 
The superseded committee must necessarily 
have been a committee appointed under Sec- 
tion 42 read with Ss. 43 and 15 (2) (g). (See 
S. 3 (f) which defines “mutawalli” to include 
a committee). Section 43-A gives the Board 
power to assume direct management in the 
event of no suitable person being available 
to act as a mutawalli in the circumstances 
referred to in Ss. 42 and 43 (2). I refer to 
these provisions for the purpose of showing 
that the power of removal and appointment 
is strictly restricted to the circumstances 
mentioned thereunder. The question of re- 
moval arises only in cases falling under S. 43 
and none other. It is to the power contained 
in this substantive provision that the Board’s 
function of removal mentioned under S. 15 
(2) (g) has to be related. S. 43 can arise only 
in case of misconduct or mismanagement or 
mental or physical defect or infirmity or the 
need to supersede a committee appointed 
under S. 42 read with S. 15 (2) (g). 


9. Section 44 deals with the power of the 
Board to take action in the event of mis- 
management. It reads: 


“Any person interested in a wakf may 
make an application to the Board supported 
by an affidavit to institute an inquiry relat- 
ing to the administration of the wakf and 
if the Board is satisfied that there are rea- 
sonable grounds for believing that the affairs 
of the wakf are being mismanaged, it shall 
take such action thereon as it thinks fit.” 


This is one of the circumstances in which 
the Board may exercise its power of removal 
by virtue of S. 43 read with S. 15 (2) (g). 
Section 43 (1) (©) speaks of: 
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“misappropriates or deals improperly with 
the properties of the wakf.” 
(Emphasis supplied.) 
This involves mismanagement which may 
call for the extreme remedy of removal for 
which the Board has the power. Mismanage- 
ment. was one of the allegations against, the 
petitioner. Fortunately for the petitioner 
that allegation was rejected by the Board 
and the petitioner was completely exonerat- 
ed of it. Accordingly no circumstance 
existed before the Board to exercise the 
power of- removal. 


16. Shri K. P. G. Menon refers to S. 45 
and submits that the Board may on applica- 
tion or suo motu hold an enquiry and take 
such action as it thinks fit. This section 
reads : 


“The Board may, either on an application 
received under S. 44 or on its own motion, 


(a) hold an inquiry in such manner as 
may be prescribed; or 

(b) authorise any person in this behalf to 
hold an inquiry, 
into any matter relating to a wakf and take 
such action as it thinks fit. 


(2) for the purposes of any inquiry under 
this Act, the Board or any person authorised 
by it in this behalf shall have the same 
powers as are vested in a Civil Court under 
the Code of Civil Procedure, 1908 for en- 
forcing the atlendance of witnesses and pro- 
duction of documents.” 


This section was construed by the Andhra 
Pradesh High Court to mean that the inquiry 
contemplated thereunder is only in matters 
failing under S. 44 viz., mismanagement. 
(See Wakf Board, Circle No. I, Hyderabad 
v. Parvathi Bai, AIR 1972 Andh Pra 333 
(DB) ). The Court emphasised the fact that 
the application referred to in S. 45 is the 
one that is presented under S. 44. For that 
reason the Court said that the suo motu 
power conferred on the Board under Sec. 45 
is only in respect of what is stated in S. 44. 
The enquiry contemplated under S. 45 does 
not seem to relate to S. 43, except in respect 
of mismanagement, because S. 43 contains a 
specific provision for enquiry. (See sub-sec- 
tion (4)). It would appear that only to the 
extent that mismanagement is taken in by 
Cl. (c) of S. 43 (1), which has to be related 
to Sec. 44, can the enquiry mentioned under 
Section 45 relate to a matter arising under 
S. 43. 

In an enquiry conducfed under Sec. 45 
relating to mismanagement, the restriction 
mentioned under S. 43 (4) regarding quorum 
is absent. Nor would it seem that an 
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“action” taken under S. 44, on the basis of 
an enquiry under S. 45, can be challenged 
before the Government in appeal in terms 
of S. 43 (4). Such construction of Ss. 43 (4), 
44 and 45 seems to result in a conflict when 
a decision is taken in regard to mismanage- 
ment. However in the absence of any find- 
ing of mismanagement, I do not pursue the 
point further. Whether or not Sec. 45 is 
strictly limited to matters of mismanage- 
ment — a point on which I do not express 
a final view — neither S. 45 nor Section 44 
independently permits the Board to exercise 
the power of removal except upon a finding 
of mismanagement and by recourse to the 
power under S. 43. 


In the present case, in the light of the 
clear finding of total absence of mismanage- 
ment.on the part of the petitioner, no ques- 
tion of removal in exercise of power under 
S. 44 or S. 45 arises. Nor does it arise 
under S. 15 (2) (g), for the reason that Sec- 
tion 15 (2) (g) can be attracted only in mat- 
ters falling under S. 43 or S. 44. Nor can 
Sec. 15 (2) (0) give the Board power of re- 
moval, except in matters where removal is 
permitted under the aforesaid provisions. 
Clause (0) is a general provision, more in 
the nature of a residuary power, but limited 
by the principle of ejusdem generis to mat- 
ters specified therein, viz., control, main- 
tenance and administration of wakfs. This 
provision therefore, as contended by the 
Board’s counsel, does not independently give 
ihe Board any substantive power of removal. 
I am fortified in my conclusion by the views 
expressed on this point by this Court as well 
as by the High Courts of Andhra Pradesh, 
Mysore and Rajasthan. See Abdul Sathar 
Haji Moosa Sait Dharmasthapanam v. The 
Kerala Wakf Board (ILR (1976) 1 Ker 419); 
Wakf Board Circle No. I, Hyderabad v. 
Parvathi Bai (AIR 1972 Andh Pra 333); 
Corporation of the City of Bangalore v. 
Mysore State Board of Wakfs (AIR 1973 
Mys 189); Radhakishan v. State of Rajas- 
than (AIR 1967 Raj 1). 


11. In my judgment the Board’s power 
to appoint or remove a muawalli is strictly 
limited to the special circumstances men- 
tioned under Ss. 42 and 43 read with Sec- 
tions 15, 44 and 45. These circumstances 
do not exist in the present case. Section 43 
was not invoked. The power of appoint- 
ment or removal does not ‘therefore arise. 
‘The Board has no power under the Act to 
adjudicate upon title to office. Exhibit P4, 
lin so far as it has held that the appointment 
of the petitioner as Managing Trustee ‘was 
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invalid and that the 2nd respondent was the 
person entitled to be appointed to that office, 
is unsustainable and is. liable to be quashed. 

12. The question whether the petitioner 
was rightly appointed as the Managing 
Trustee of the mutawalli is a matter for the 
Civil Court to pronounce upon. The answer 
would depend upon the construction of the 
provisions of the instrument of wakf. The 
canons of construction are well recognised: 
See Guambal Ammal v. Raju Ayyar (AIR 
1951 SC 103); N. Kasturi v. D. Ponnammal 
(AIR 1961 SC 1302) and Pearey Lal v. 
Rameshwar Das (AIR 1963 SC 1703). It is 
for the Civil Court to consider the meaning 
and the effect of the relevant provisions ac- 
cording to the principles of construction. 
If it is permissible to rely upon extrinsic 
evidence of surrounding circumstances, it is 
for persons who participate in the proceed- 
ings before that Court to adduce the neces- 
Sary evidence. These are matters, which in 
their very nature, no forum other than a 


Civil Court is ordinarily competent to exam- 
ine. 


13. I do not express any view on the 
correctness or otherwise of the opinion ex- 
pressed by the Board on the interpretation 
of Cl. 21 and other provisions of Ext. P1. 
These are matters which are outside the 
power of the Board and therefore whatever 
has been said by the Board has to be ignor- 
ed by the Civil Court in the event of it be- 
ing called upon to adjudicate the question. 
With this observation I quash Ext. P4 in so 
far as it has pronounced upon the validity 
of the appointment of the petitioner as the 
Managing Trustee. 


The O. P. is allowed in the above terms. 
No costs. 


Order accordingly. 
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T. Madhavan Chetty, Appellant v. Putha- 
moor Bhaskaran Chetty and another, Re- 
spondents. 


S. A. No. 220 of 1977-D, D/- 23-3-1982. 

T. P. Act (4 of 1882), S. 60 — Mortgage 
deed specifically providing for redemption 
before money becomes due — Such a provi- 
sion is perfectly valid ang mortgagor is en- 
titled to sue for redemption on the strength 
of such a clause in the deed. AIR 1914 PC 
36, ATR 1957 Andh Pra 30, AIR 1954 Mad 
193, AIR 1941 Mad 484 (FB), AIR 1958 


DZ/EZ/B470/82/RSK. 


+ 
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Pat 464 and AIR 1963 Andh Pra 420, Rel. 
on; AIR .1958 SC 770, Disting; 1964 Ker LT 
153, Explained. (Para 15) 
Cases Referred: Chronological Paras 
1964 Ker LT 153: 1964 Ker LJ 203 14 


AIR 1963 Andh Pra 420 9A 
AIR 1958 SC,770 ae 
AIR 1958 Pat 464 9 
AIR 1957 Andh Pra 30 7 
AIR 1954 Mad 193 l 7 
` AIR 1941 Mad 484 (FB) 8 
AIR 1914 PC 36 6, 7, 9A, 13 
(1898) ILR 23 Mad 33 7 


T. Karunakaran Nambiar and M. C. 
Nambiar, for Appellant; P. K. Musa, for 
Respondents. 


JUDGMENT :— The only point for deter- 
mination in this second appeal is as to whe- 
ther a clause in a deed of mortgage, for re- 
demption before the mortgage money has 
= become due, is enforceable, and a suit will 
lie before the right of the mortgagee to en- 
force the mortgage has accrued. 


2. The trial Court decreed the suit rely- 
‘ing on the terms of the mortgage deed Exhi- 
bit Al in this case, providing for redemption 
even before the mortgage money has become 
due. 


3. The lower appellate Court has revers- 
ed the decision of the trial Court and has 
dismissed the suit holding that the mori- 
gagor’s right of redemption is co-extensive 
with the mortgagee’s right to demand 
mortgage money and the suit for redemption 
before the mortgage money has become due, 
is premature. It is against this that the 
plaintiff has come up in Second Appeal. 


4. Under Sec. 60 of the T. P. Act the 
mortgagor has a right on payment or tender 
of the mortgage money to redeem the mort- 
' gage at any time after the principal money 
has become due. 


5. Before its amendment by Act 20 of 
1929 a mortgagor was entitled to redeem the 
mortgage at any time after the principal 
money has become “payable”. The word 
‘payable’ in S. 60 was substituted by the 
word “due” by the Amending Act 20. of 
1929 making it clear thereby that the right 
to redeem is co-extensive with the right fo 
enforce the mortgage. If the right of the 
mortgagee to enforce the mortgage and the 
right of the mortgagor to redeem are co- 
extensive under S. 60 of the T. P. Act, whe- 
_ ther a provision in the deed of mortgage 
__ for redemption before : the mortgage money 
“has become due, is enforceable, is the ques- 
tion that requires «determination in this case. 
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c6 In the decision in Mt. Bakhtawar 
Begam v. Husaini Khanum (AIR 1914 PC 


36) it was held at page 37: 


' “Ordinarily, and in the absence of a spe- 
cial condition ‘entitling the mortgagor to re- 
deem during the term for which the mort- 
gage is created, the right of redemption can 
only arise on the expiration of the specified 
period. But there is nothing in law to pre- 
vent the parties from making a provision 
that the mortgagor may discharge the debt 
within the specified period and take back 
the property. Such a provision is usually to 
the advantage of the mortgagor.” 


Even though this case was decided prior to 
the amendment of the T. P. Act by Act 
20 of 1929, the Privy Council,’ has recog- 
nised the principle that the right of redemp- 
tion of the mortgagor and the right of the 
mortgagee to enforce the mortgage are co- 
extensive, but it is open to ‘the parties to 
agree and make provision for redemption of 
the mortgage even before the mortgage 
money has become due. 


7. In the decision in Satyawatamma v. 
Padmavatamma (AIR 1957 Andh Pra 30), 
Subba Rao, C. J. after considering the deci- 
sions in AIR 1914 PC 36 and (1898) ILR 23 
Mad 33 held at page 32, as follows: 


“After the amendment of S. 60 by Act 20 
of 1929, the mortgagor’s right to redeem 
and that of the mortgagee’s to enforce his 
right have become co-extensive. But as was 
held by the Judicial Committee, it is subject 
to a specific contract between the parties.” 
In Dhanammal v. Raju Gramani (AIR 1954 
Mad 193), Krishnaswami Nayudu, J. in‘ para- 
graph 7 of the judgment quoting the above 
passage from AIR 1914 PC 36, stated that 
the decision of the Privy Council has been 
accepted by all the Courts in subsequent 


_ decisions on the subject. 


8. A Full Bench of the Madras High 
Court in Bhagvantulayya v. Venkandhora 
(AIR 1941 Mad 484) construed a provision 
in a deed of mortgage for payment of the 
morigage money and interest by a particular 
date as a provision for payment on or before 
the said date, and proceeded on the basis 
that such a provision for redemption. before 
the mortgage money becomes due is a valid 
option given to the mortgagor by agreement 
of parties. 


9. In Jodhiram Sah v. Haribar Missir 


‘(AIR 1958 Pat 464) a learned Judge of the 


Patna High Court after considering the de- 
cided cases ‘on the point held in paragraph 9 
as follows: 


(i 
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“9 On the authorities discussed above, in 


' my opinion, there cannot but be one opinion 


on the question under consideration that sub- 


ject to any contract to the contrary a mort- 


gagor is not in law entitled to redeem a usu- 
fructuary, mortgage before the expiry of the 
due date of payment and the question of 
such a right by way of equitable relief does 
not arise in the face of the clear provision 


-of law embodied in S. 60 of the Transfer of 


Property Act.” 

The learned Judge has taken the view that 
the principle in S. 60 of the T. P, Act that 
the right of the mortgagor to redeem and 
the right of the mortgagee to foreclose are 
co-extensive is subject to any contract to the 


contrary between the parties. 


9A. A Division Bench of the Andhra 


. Pradesh High Court in Jalappa v. Narasimha 


Satty (AIR 1963 Andh Pra 420), after re- 


. ferring to the observations of the Privy Coun- 


cil in AIR 1914 PC 36 quoted above, stated 


in paragraph 24 of its judgment as follows: 


“94. The aforesaid observations of the 
learned Judge lends support to the view that 
the mortgage could be redeemed before the 
period stipulated by consent of parties.” 


10. The relevent provision of Ext. Al 
mortgage in the present case is quoted in 
paragraph 6 of the judgment of the lower 
appellate court. The document expressly au- 
thorises the mortgagor to redeem within ten 
years from the date of execution of the docu- 
ment and the right of sale of the mortgagee 
to enforce the mortgage accrues after the 
aforesaid period of ten years. Ext. Al is 
dated 26-3-1965. The suit for redemption 
was filed on, 18-12-1973 within the period of 
ten years mentioned in the document. On 
the terms of the document there can hardly 


_ bs any doubt that the mortgage money be- 


comes due only after the period of ten years 
when only the mortgagee can enforce the 


- mortgage. 


11. From the decisions discussed above, 
it is clear that a provision in a deed of mor- 
gage for redemption even before the mort- 
gage money has become due is perfectly 
valid and enforceable. 


. 42. Section 60 of the T. P. Act enables 
the mortgagor to redeem the mortgage when 
the mortgage money becomes due. The mor- 
tgage money would become due when the 
mortgagee’s right to enforce the mortgage 


hibit ihe parties from agreeing for earlier re- 
demption even before the mortgage money 
has become due. i ae 
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: 13. Learned Counsel for the respondent 
relies on the decision in Ganga Dhar v. 
Shanker Lal (AIR 1958 SC 770), for the pro- 
position that the mortgagor’s right to redeem 
accrues under S. 60 of the T. P. Act, only 
when the principal money under the mor- 
tgage has become due. The Supreme Court 
in paragraph 4 of its judgment accepts the 
dictum in AIR 1914 PC 36 that ordinarily 
and in the absence of a special condition en- 
titling the mortgagor to redeem during the 
term for which the mortgage is created, the 
right of redemption can only arise on the ex- 
piration of the specified period”. In the case 
before the Supreme Court the term of the 
mortgage was for 85 years, and there was 
no stipulation entitling the mortgagor to re- 
deem during that term. In para 18 of the 
judgment it is. stated: 


“18. It is said that the mortgage instru- 
ment itself indicates that the bargain is- hard, 
for, while the mortgagor cannot redeem for 
eighty five years, the mortgagee is free to 
demand payment of his dues at any time he 
likes. This contention is plainly fallacious. 
There is nothing in the mortgage instrument 

_ permitting the mortgagee to demand any 
money, and it is well settled that the - mort- 
gagee’s right to enforce the mortgage and 
the mortgagor’s right to redeem are co- 
extensive.” 


As is clear from the judgment, the Supreme 
Court was considering a case where there 
was no agreement for an earlier redempiion 
of the mortgage before the mortgage money 
became due. The Supreme Court has ap- 
proved in para 4 of its judgment the dictum 
of the Privy Council in AIR 1914 PC 36 
that the right of the mortgagor io redeem 
and of the mortgagee to enforce the, mort- 
gage are co-extensive, subject to the special 
conditions for earlier redemption to which 
the parties may agree. 

14. Reliance is next placed on the deci- 
sion of Raghavan, J. (as he then was) in 
Krishnamma v. Parukutty Amma (1964 Ker 
LT 153). The learned Judge observed: 

“I am of opinion, that the right to redeem 
comes into existence when the mortgage 
money becomes due; and if that happened 
prior to the date on which the T. P. Act be- 
came applicable, the law existing then re- 
garding the right of redemption must apply; 
and the subsequent fact of S. 60 becoming 
applicable cannot alter the nature of the 


right of redemption that already vested in 
the party.” 


+ 


The- learned Judge was considering the ques- 
tion as to whether the suit was defective as 
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one for partial redemption and it was held 
that the mortgage being one created before 
the T. P. Act was extended to the Travan- 
core Area, Section 60 of the Act did not 
apply and the suit was not defective as one 
for partial redemption. It was in that con- 
text that the learned Judge made the ob- 
servation quoted above. No such question 
as to the right of the mortgagor to redeem 
even before the mortgage money has become 
due on the basis of a specific provision in 
the deed of mortgage arose in the case be- 
fore the learned Judge. The decision in 
1964 Ker LT 153 is not an authority for the 
proposition urged by the learned counsel 
that even in spite of a specific provision for 
earlier redemption in the deed of mortgage 
the mortgagor can enforce his right of re- 
demption only after the mortgage money 
has become due. 


415. As adverted to earlier, there is clear 
provision in Ext. Al authorising the mort- 
gagor to redeem the mortgage before the 
principal money under the mortgage has be- 
come due. Such a provision in the docu- 
ment is perfectly valid and the plaintiff is 
entitled to sue for redemption on the 
strength of the specific clause in the deed of 
mortgage. The lower appellate Court was 
wrong in dismissing the suit as 
The judgment and decree of the lower ap- 
pellate Court are set aside and the decree of 
the trial Court is restored. 


“The Second Appeal is allowed. There 
will be no order as to costs. 


Appeal allowed. 
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Ponnu and another, Petitioners v. Taluk 
Land Board, Chittur and others, Respon- 
dents. 


C. R. P. No. 2755 of 1979, D/- 31-7-1981. 


(A) Kerala Land Reforms Act (1 of 1964), 
S, 84 — Ceiling proceedings Claim of 
property being joint family preperty and 
partifion thereof — Proof of — Nature of. 
(Hindu Law — Joint family property). 


In the normal course a Hindu family must 
be presumed to remain joint, but there is 
no presumption that because a family is 
joint, it possesses any property. Merely be- 
cause a family is joint and there is property 
in the name of one or other of the mem- 
bers of the family, law does not draw a pre- 
sumption that the property is joint family 
BEA ES ICTR ei Gai (RE Dae RN re 
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property. The person asserting that any 
property is joint family property should 


prove that it is so. Consequently, the find- 
ing of the Taluk Land Board that the pro- 
perty involved in a partition deed ` was not 
joint family property but separate property 
of the father was not liable to be interfered 
with when the only evidence relied upon as 
to joint nature of property was recital in 
the partition deed executed as recently as 
1972. (Para 2) 

(B®) Kerala Land Reforms Act (1 of 1964), 
S. 84 ŒA) (as introduced by Act 27 of 1979) 
— Gift within meaning of sub-sec. (A) — 
Determination — Real nature of document, 
relevant —- Document styled as partition 
deed — It can be treated as gift deed if in 
fact, it operates that way. (Deed Con- 
struction). 


When the question regarding construction 
of a document arises for consideration, the 
Courts have fo look behind the facade or 
the covering and identify the essence and 
reality of the transaction. That will depend 
on a variety of circumstances such as real 
tights of the parties, intention of the parties 
entering into the transaction, the terms of 
the document and the surrounding circum- 
stances. (Case law discussed). (Para 8) 

Where the deed styled as ‘partition deed 
though purported to deal with joint family 
property the property affected by it was held 
to be really separate property of the father, 
there was no question of the property being 
partitioned between the father and fhe son. 
The transaction in reality was thus not one 
of adjustment of mutual rights of common 
owners or conversion of a joint right into a 
tight in severalty. The real intention behind 
the document was to secure to the son a 
portion of the land dealt with therein. This 
intention was sought to be given effect to 
in the form of a partition ,deed. On the 
finding that the son had no pre-existing right 
and in view of the clear intention of the 
father that exclusive right in a portion of 
the land dealt with therein must vest in the 
son and in view of the fact that there was 
no consideration for the transaction other 
than natural love and affection arising out 
of relationship between the parties, the in- 
ference that the partition deed was in effect 
transaction of gift is inescapable notwith- 
standing that it was styled as partition deed. 
Hence the transaction will attract the opera- 
tion of S. 84 (IA). Further, S. 84 (IA) refers 
to transfer by means of gift. There is 
nothing in these provisions to indicate that 
the legislature wanted the provision to be 
applicable only if the documents are styled 
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in a particular way. That is because the 
legislature wanted the real intent and nature 
of the transaction and not the apparent 
tenor of the transaction to be looked into. 
(Paras 9, 12) 


Cases Referred: Chronological Paras 
(1980) C. R. P. Nos. 2407 of 1980 and 262 
of 1979 12 
(1977) C. R. P. No. 2200 of 1977 12 
1976 Ker LT 840 12 
AIR 1974 Mad 92 7 
AIR 1973 SC 2484:1973 Tax LR 1314 


AIR 
AIR 
AIR 


5 
1967 SC 1395 7 
1962 Ker 313 (FB) 5,7 
1938 Oudh 97 7 
AIR 1928 All 641 :26 All LJ 952 (FB). 7 
AIR 1925 Mad 1174 


A. P. Chandrasekharan, for 
Govt. Pleader, for Respondents. 


ORDER :— In a suo motu ceiling case 
against the statutory family consisting of 
the first revision petitioner and his now 
deceased wife in which notice was also given 
to the son, the second revision petitioner 
who was a major on 1-1-1970, the Taluk 
Land Board determined excess land to be 
surrendered as 2.10 acres. This was done 
overruling the contention of the revision 
petitioners that the land taken into account 
was the joint family property of the parties 
which was divided under a partition deed of 
1972 between them. The Taluk Land Board 
treated the entire land as separate property 
of the father. Revision petitioners raised 
an alternative contention that in case the 
entire land is to be trealed as separate pro- 
perty of the father, it must be deemed that 
by virtue of the partition deed the father 
gifted a portion of the land to the son and 
therefore they must be given the benefit of 
Sec. 84 (1A) of Kerala Act 1 of 1964 (for 
short ‘the Act’) introduced by the Amending 
Act 27 of 1979.» The Taluk Land Board re- 
jected this contention on the ground that 
the document in question is a partition deed 
and not a gift deed as contemplated under 
S. 84 (LA). Parties are governed by Mita- 
kshara Law. 


2. Fhe Authorised Officer reported that 
the entire land is separate property of the 
father and there is no material available to 
show that it is joint family property. During 
the enquiry before the Taluk Land Board 
also the parties did not adduce any evidence; 
they only relied on the bare recital in the 
partition deed which came into existence as 
late as 1972. The Taluk Land Board rightly 
declined to act on this uncorroborated recital. 
In the normal course a Hindu family must be 
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presumed to remain joint; but there is no, 
presumption that because a family is joint it 
possesses any property. Merely because a 
family is joint and there is property in the, 
name of one or other of the members of the 
family, law does not draw a presumption that 
the property is joint family property. The 
person asserting that any property is joint 
family property should prove that it is so. 
In the absence of such proof, the finding of 
Taluk Land Board that the entire land is se- 
parate properly of the father cannot be in- 
terfered with. 


3. The more important contention is that 
since the land is to be treated as separate 
property of the father, the partition deed 
whereunder he allotted a portion of this land 
to his son, the second revision petitioner must 
be treated as a gift deed for the purpose of 
S. 84 (1A) of the Act. 


4. Section 122 of the T. P. Act defines a 
gift as a transfer of property made volun- 
tarily and without consideration by the donor 
to the donee and accepted by or on behalf 
of the donee. Sec. 123 states that a gift of 
immovable property must be effected by a 
registered instrument signed by or on behalf 
of the donor and attested by at least two 
Witnesses. A gift is essentially a transfer. A 
transfer as defined under S. 5 of the T. P. 
Act is an act by which a living person con- 
veys his property to another living person or 
persons; to transfer the property is to per- 
form such act. It necessarily follows that a 
donee could not have any pre-existing right 
in the subject matter of the gift, 


5. Partition is a transaction by which an 
adjustment of mutual rights of joint owners 
or co-owners in common property is effected. 
Partition involves a conversion of joint 
ownership and joint enjoyment into one in 
severalty. Parties to a partition ‘have pre- 
exisling title to the property dealt with 
therein. That being so, a partition does not 
involve conveyance of right or transfer of 
property. This is made clear by a Full 
Bench of this Court in the decision in Rama- 
swamy Pattamali v. Lakshmi (AIR 1962 Ker 
313) and by the Supreme Court in Controller 
of Estate Duty, Andhra Pradesh v. Kan- 
charla Kesava Rao (AIR 1973 SC 2484), 


6. The partition deed in this case was 
not between joint owners or co-owners but 
between a person who owned the land ex- 
clusively and another person who had no 
pre-existing title or right. Though the trans- 
action is called “partition” by the parties 
thereto, it did not involve any mutual adjust- 


332 Ker. 


ment of rights between joint owners or cos 
owners and therefore, in effect and in reality 
it was not a partition. Whatever be the 
nomenclature given by the parties to a trans- 
action, a Court or Tribunal is entitled to go 
behind it and look into the real nature of 
the transaction. 


7. I am supported in this conclusion by 
a number of precedents. In Made Gouda 
v. Chenne Gowda (AIR 1925 Mad 1174) 
the Madras High Court had to consider a 
transaction described by the parties as a par- 
tition. A person who was not a co-owner 
was also a party to the transaction and the 
property in which he had no right at all was 
allotted to him. It was held that the trans- 
action in regard to that particular item of 
property was really a gift and the require- 
menis of a gift deed such as registration etc. 
cannot be avoided by calling the transaction 
by some other name. In Wajid Ali v. Ganga 
Din (AIR 1938 Oudh 97) the Court had to 
consider a transaction styled as family 
arrangement, wherein a father gifted a half 
share in his exclusive property to his son. 
It was held that the transaction really in- 
volved a transfer of right and was governed 
by S. 123 of the T. P. Act. In Ramgopal 
v. Tulasi Ram (AIR 1928 All 641) a Full 
Bench of the Allahabad High Court had to 
deal with a compromise entered into by par- 
ties in mutation proceedings by which it was 
agreed that mutation of portions of the 
estate should be made in the names of the 
contending parties. It was observed that: a 
transaction though in the form of a > family 
arrangement could involve a transfer of 


ownership qua the party who had no pre- 


existing right. In Ramaswami Pattamali v. 
Lakshmi (AIR 1962 Ker 313) a partition 
deed among two branches took in property 
belonging to one branch exclusively and it 
was allotted to another branch. It was held 
that on a proper understanding of the trans- 
action, it has to be treated as a composite 
deed of partition and of assignment, and the 
document in so far as it affected the exclu- 
sive property of one branch acted as an 
assignment since the consideration for the 
same was the excess share allotted to the 
other branch out of the common property. 
It was also observed that though the docu- 
- ment may be styled as partition, the name 
is very often a deception and at any rate 
not conclusive. In Kuppuswami Chettiar v. 
A. S. P. A. Arumughan Chettiar (AIR 1967 
SC. 1395) the Court had to deal with a docu- 
ment styled as ‘release’. Under the docu- 


ment, the executant relinquished her rights. 
to a person who had challenged her title. 
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The document recited that no consideration 
had been paid. It was a registered document 
attested by two persons. The Supreme Court 
held that on a true construction the docu- 
ment operated as a transfer by way of gift 
since it showed. an intention to effect a trans- 
fer and the operative words sufficiently con- 
veyed title. In Paul Ponnusami Nadar v. 
Jayaprakash (AIR 1974 Mad 92) the Court 
had to deal with a document styled as a gift 
deed executed by a Mitakshara father in * 
favour of his son. The document dealt with 
property belonging to the joint family of 
which the donor and the donee alone were 
members. It was held that in effect there 
was no gift involved and that what was done 
was only to specify the portion that was to 
be allotted by-the father to his son out of 
the joint family property. It was, therefore, 
treated as a partition and not as a gift. 


8. It is clear that too much importance 
should not be attached to the nomenclature 
of a document. Nomenclature of the docu- 
ment may at times conceal the real transac- 
tion. Nomenclature may be given with or 
without any motive or under a wrong under- 
standing of the rights of the parties or of the . 
law applicable to them. When the question 
regarding construction of such a document 
arises for consideration, one may have to 
look behind the facade or the covering and 
identify the essence and reality of the tran- 
saction. That will depend on a variety of 
circumstances snch as real rights of the par- 
ties, intention of the parties entering into the 
transaction, the terms of the document and 
the surrounding circumstances. 


9. Viewing the partition deed in this ied 
in the light of the above principles, it is clear! 


perty was really separate property of thel. 
father. That being so, there was no ques- 
tion of the property being partitioned be- 
tween the father and the son. ‘The transac- 
tion in reality was not one of adjustment of! 
mutual rights of common owners or conver- 
sion of a joint right into a right in severalty, 
The real intention behind the document was 

to secure to the son a portion of the landi _ 
dealt with therein. This intention was sought 
to be given effect to in the form of-a parti- 
tion deed. On the finding that the son had 
no pre-existing right and in view of the clear 
intention of the father that exclusive right in 
a portion of the land dealt with therein must 
vest in the son and in view of the fact that} 
there was no consideration for the transac: 
tion other than natural . love. .and:- affection! - 
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arising out of relationship between the par- 
ties, the inference that the partition deed was 
in effect a transaction of gift is inescapable 
Hence the transaction will attract the opera- 
tion of S. 84 (IA} of the Act. 


10. It is further contended by the learned 
Government Pleader that the expression 
“sift deed” has been deliberately used in 
Section 84 (IA) to ensure that only transac- 
tions purporting to be and styled as gift 
deed are attracted by that provision and that 
the legislative use of the expression “gift 
deed” would contra-indicate the application 
of the section to documents which are not 
styled as ‘gift deeds’. Though in the body 
of Section 84 (IA) what is referred to is ‘gift 
deed’, in Cls. (a) and (b) of the section what 
is referred to is ‘gift’ and not ‘gift deed’. 


11. I may refer to some other sections of 


the Act. Section 7-B of the Act is a deem- 
ing provision in cases of persons in Occupa- 
tion of land on the basis of a registered deed 
“purporting to be lease deed”. Sec. 10 (b) 


of the Act states that certain persons in cer- 
tain areas of the State holding land under a 
transaction “described in the document” evi- 


dencing it as Otti, bhogya, nattotti, arwar, 
etc. will be deemed to be tenants if the other 
conditions laid down therein are satisfied. 
Section 11 states that where in a document 
a person is described as sambalapattamdar, 


sambalachittudar or coolipattamdar he shall 


be presumed to be the tenant for the pur- 


pose of the Act if the other conditions are 
satisfied. Whenever the legislature wanted 
the operation of a particular provision to be 
restricted to documents bearing a particular 
name or style, it has taken care to state so. 
So it can be legitimately inferred that when- 
ever the legislature did not want such a re- 
stricted approach to be made in regard to any 
section, it has refrained from using phrases 
and clauses indicative of such a restricted ap- 
proach. l 
12. The legislature bas refrained from 
using words indicative of such a restrictive 
approach in Ss. 84, 84 (1-A) and the Explin. 
to 5. 85(1). While S. 84 refers to certain 
types of transfers-or transfers by way of gift 


as by way of partition, and the expln. to 
S. 85(1) also refers to transfer by way of 


partition, etc., S. 84 (1-A) refers to transfers 
by means of gift. There is nothing in these 


provisions to indicate that the legislature want- 


ed the provision to be applicable only if the 
documents are styled in a particular way. 
That is- because the legislature.wanted the real 


intent and nature of the transaction and not 
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the apparent tenor of the transaction to be 
looked into. Therefore we are entitled fo 
look behind the nomenclature of the tran- 
saction and the apparent tenor of the docu- 
ment in order to find out whether the docu- 
ment in question is in reality a gift deed. 
This approach has been approved by this 
Court in regard to a sale deed-in the deci- 
sion in Thomman v. Taluk Land Board, 
Mukundapuram (1976 Ker LT 840) and 
C. R. P 2200/1977 and in regard to a parti- 
tion deed in C. R. P. Nos. 2407/80 and 
262/79. 


13. The Taluk Land Board was therefore 
in error in holding that merely because the 
document in this case is styled as partition 
deed and not as gift deed, S. 84 (IA) of the 
Act is not attracted. The document is in 
effect a gift deed. The Taluk Land Board 
did not consider if the other conditions re- 
quisite in Section 84 (IA) are satisfied m the 
instant case and for that limited purpose the 
case has to go back. 


In the result, the impugned order is 
aside. The case is remitted back to the 
Taluk Land Board for fresh disposal in ac- 
cordance with law and in the light of the ob- 
servations made above. This revision peti- 
tion is allowed, but without costs. 


Revision, allowed. 


set 
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Chacko Geevarghese, Petitioner v. State of 
Kerala and others, Respondents. l 

C. R. P. Nos. 89 and 90 of 1981, D/- 24-6- 
1982. 

Civi P. C. (5 of 1908), S. 47 — Execution 
of decree — Jadgment and decree in terms 
of arbitration award — Non-mention of 
actual figure of amount recoverable by 
decree-holder — Does not by itself make 
the decree unexecutable, (Arbitration Act 
(1940), 5. 17). 

Merely because in the execution of the 
decree, the executing Court has to ascertain 
the actual amount provided under the decree, 
it cannot refuse to execute such decree. An 
ascertainment of the property in execution, 
where it is the subject matter of the decree, 
is permissible. - (Paras 7, 9 to 11) 


‘Cases Referred: Chronological Paras 
AIR 1955 NUC 6036 (Trav-Co) . {i 
AIR 1950 Hyd 48 10 
(1914) 3 KB 192, Mathew v. Inland: Revenue- 
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(1866) 2 Vent 242: 86 ER 416. Hanson v. ed under Exts. A1 and A2 and as claimed 
Liversedge 8 by the revision petitioner. He stated that 
(1837) 6 LJ Ex 141:1 Jur 658. Plummer v. he had no instructions on this aspect.) 
Lee 8 There does not seem to have been any ob- 


(1823) 1 LIKB 48, Ex parte Aitcheson 8 
(1823) 1 LIRKB 252: (1823) 2 B & C 170: 
107 ER 346, Cargey v. Aitcheson 8 
(1634) 1 Roll Abr 251 PI 14:79 ER 934, 
Beale v. Beale 8 
Messrs M. P. Abraham, P. Jayasankar 
and N. Baby George, for Petitioners; Govt. 
Pleader, for Respondents. 


ORDER :— The two revision petitions are 
connected and have been filed by the same 
contractor, who had undertaken to carry out 
certain works relating to the Kallada Irriga- 
tion Project. 


2. The revision petitioner had entered 
(nto, with the Government, an agreement for 
the execution of work on 13-4-1973. Dis- 
putes which arose in the course of the execu- 
tion of the work had been referred to the 
Chief Engineer-Arbitrator in the manner en- 
joined by the provisions of the contract. 
He made an award on 26-11-1975. Pursuant 
thereto, an application, O. P. (Arbitration) 
No. 38 of 1975 was made under S. 17 of the 
Arbitration Act. That application was 
allowed and a judgment and decree in terms 
of the award were passed on 9-7-1976. 
These revision petitions concern only claims 9 
and 10 referred to in the award. The opera- 
tive portion of the award in respect of those 
claims reads : 


“Claims — (IX) and (X): The respondents 
shall release to the claimant the security 
deposit of Rs. 20,000/- (Rupees Twenty 
Thousand only) as well as the retention 
amount.” 


3. The retention amount, ıt will be notic- 
ed, had not been specifically stated in the 
award. 


4. Execution Petition No. 65 of 1979 was 
thereafter filed by the petitioner, for execut- 
ing the decree. That was opposed by the 
respondents, the State and its officers. The 
revision petitioner produced two certificates 
Exts. Al and A2 issued by the Executive 
Engineer, giving the details relating to the 
retention amount. The sum due by way of 
retention amount as disclosed by the certifi- 
cates comes to Rs. 44,717/-. There does not 


appear to be any dispute regarding the’ 


genuineness of the certificate or the correct- 
ness of the amount. (Even in the course of 
the arguments of these revision petitions, I 
ascertained from the Government Pleader 
whether there was any dispute regarding the 
quantum of the retention amount as disclos- 


jection raised about the correctness of the 
amount at any relevant stage and it is there- 
fore to be presumed that the amount actual- 
ly due by way of retention amount is Rupees 
44,717/-. The execution petition, as stated 
earlier, was resisted by the State and its offi- 
cers on the ground that the decree did not 
give the exact retention amount and conse- 
quently the decree was unexecutable. The 
Court observed : 


“Unless the amount is specified in the 
decree, the executing Court cannot by its 
own fix the amount.” 


It felt that despite the production of Exhi- 
bits Al and A2, the executing Court cannot 
go behind the decree. In that view of the 
matter the objection of the respondents was 
upheld. The petitioner was advised to get 
the decree amended by appropriate steps on 
the original side and then apply for execu- 
tion. 

5. Guided by the observations of that 
Court, the petitioner filed 1. A. No. 108 of 
1980 in O. P. (Arbitration) No. 38 of 1975 
for correcting the judgment and decree, by 
quantifying the retention amount as disclos- 
ed from Exts. Al and A2. This application 
too was met with objection on the ground 
that the petition was not maintainable, that 
there was no error in the judgment and 
decree and consequently the petition was 
liable to be dismissed. That Court felt that 
in the circumstances disclosed, the Court 
could only remit the award for quantifying 
the amount and consequentiy an exercise of 
the power under Ss. 152 and 153, C. P. C. 
to amend the judgment and decree could 
not be undertaken. The application was 
accordingly dismissed. 


6. It is in the above desperate situation 
that the petitioner has approached this Court 
for reliefs. C. R. P. No. 89 of 1981 has 
been filed against the order in J. A. No. 
108/80. C. R. P. No. 90 of 1981 was filed 
from the earlier order dated 18-12-1979, by 
which the Court had declined to execute the 
decree. (in respect of the latter revision 
pelition, there was delay in the presentation 
of the same. That delay, however, was con- 
doned by this Court). Counsel for the peti- 
tioner submitted that there was absolutely 
no impediment in executing the decree. As 
stated earlier, the actual sum due by way of 
retention amount does not appear to be in 
controversy. Exhibits Al and A2 would 
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disclose the actual amount due by 
retention amount. 


7. The first question that may be consid- 
ered in this case is whether the judgment and 
decree passed in terms of the award, enabling 
the party to realise the retention amount 
but without mentioning the actual amount 
due thereunder, is an executable decree. Can 
it be said that merely for the reason that the 
actual figure is not given in the decree, a 
decree is not executable at all? On principle 
and precedents, the proposition that a decree 
ts not executable at all in such circumstances, 
does not appear to be tenable. 


way of 


8. It is not as though the awards without 
actually specifying the quantum of money 
payable thereunder are unheard of in arbi- 
tration proceedings. Wading through the case 
law in relation to such arbitral adjudications, 
one comes across numerous instances where 
the actual quantum of money is not specified, 
but is easily calculable or ascertainable. 
The question whether such an award is ‘un- 
certain’ and is therefore not enforceable, had 
received the attention of Courts from very 
early times. I am of the view that the ob- 
servations contained in one of those very 
early decisions, express the principle with 
great lucidity. The decision is ex parte 
Aitcheson, (1823) 1 LIKB 48. The passage 
reads : 


“It is very difficult to say what should be 
considered to be such an uncertainty in an 


award as to make it void. No precise rule 
can be laid down. It is therefore best to 
follow the dictates of common sense upon 
each particular case. If a man of common 
understanding upon reading over the award, 
can comprehend the full meaning and inten- 
tion of the arbitration, then it is sufficiently 
certain.” 

(Emphasis supplied.) 
In the same volume, Gargey v. Aitcheson, 
(1823) 1 LIRKB 252, the following passage 
occurs : 

“What sums each party paid is a mere 
question of arithmetic, the award is suffi- 
ciently certain.” 

In Plummer v. Lee, (1837) 6 LJ Ex 141; ian 
award directed interest to be paid): 


“An award directed interest to be paid 
from the last settlement of Mr. Thomson. 
_ When action was brought on the award, ob- 
jection was taken on the ground that the 
award was not final or certain inasmuch as 
it did not specify the day of settlement. 
Parke J. repelled the contention, holding that 
the time of last settlement was certain, and 
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was not a matter in dispute between the par- 
ties. We have no doubt therefore, but that 
award is good. In the course of the argu- 
ments in that case, it was urged that nothing 
shall be intended against an award and what 
is uncertain about it may be helped by aver- 
ment, relying on Cargey v. Aitcheson, (1823) 
I LIRKB 252; Beale v. Beale, Roll: Abr. 
‘Arbitrament’ (R) 14, (1634) 1 Roll Abr 251, 
PI. 14 and Hanson v. Liversedge, (1866) 2 
Vent 242.” 


In a much later case, Mathew v. Inland 
Revenue Commr., (1914) 3 KB 192, when a 
referee made an order for costs, without 
actually quantifying the amount so awarded 
by way of costs, it was held that a valid 
award was made, for although the reference 
did not fix the amount of costs, the costs 
could be ascertained by the Master, an offi- 
cer of the Court. It was observed that the 


Master would assess the costs when the 
award is made a rule of the Court, the 
Master doing it as a ministerial officer. The 


effect of the case law on this aspect is sum- 
marised by Russell on Arbitration, 19th Edi- 
tion, at page 246 in the following words: 


“If the arbitrator gives the rule for cal- 
culating the amount of money to be paid, 
sc that the rest is “mere arithmetic” without 
stating the result of such calculation; the 
award is sufficiently certain according to the 
general rule.” 


The approach of the Courts in respect of 
such cases is well illustrated by the ohserva- 
tion of Best, J. in Cargey v. Aitcheson 
(Bramwell and Alderson’s Reports, (1823) 2 
B & C 170), where he observed: 


“An award should always be supported 
unless there be some unanswerable ebjecuons 
to it.” 


9. It is therefore clear that judged by the 
relevant principles, the award passed by the 
arbitrator in the present case was not vague 
or uncertain. It was one in respect of which 
a judgment and decree could be passed 
under S. 17. In the present case, the judg- 
ment and decree had been, as a matter of 
fact, passed on the basis of the award. It 
is not open to the State thereafter to contend 
that the award is uncertain or that it cannot 
be made the rule of the Court, or that a 
judgment cannot be based in terms of the 
award under S. 17. 


10. When there is therefore a judgment 
and decree in the above terms, can the exe-|. 
cuting Court refuse to execute it merely be- 
cause in the execution of the decree, the 
executing Court has to ascertain the actual 
amount provided under the decree? As stat- 
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ed earlier, the E E T do not dispute 
the fact that the retention amount is. 
nor do they question that the amount due 
under that head and as disclosed by Exts. Al 
and A2 is any other figure than Rupees 
44,717/-. Having regard to the terms of the 
decree, { am of the view that the decree is 
executable notwithstanding the omission to 
mention the exact figure of retention amount. 
The contrary view taken by the executing 
Court is not tenable. A similar question 
arose before the Division Bench of. Hydera- 
bad High Court in Bapurao v. Hanumanth- 
sao, AIR 1950 Hyd 48. In that case, the 


decree directed that the plaintiff was entitled 


to receive from the defendant every year 
half of the Iskel (emoluments) of Patwari 
Giri. A contention was -taken that the 
decree was only declaratory and not executa- 
ble. This contention was repelled by the 
Division Bench. The learned Judges observ- 
ed : 


“The words of the decree clearly indicate 
that the decree is one for payment of a half 
of the Iskel of Patwari Giri which is payable 
at a particular period year after year. We, 
therefore, hold that it is not a declaratcry 
decree. Therefore, the question of the exe 

_cutability of the decree cannot arise. The 
next argument advanced on behalf of the 
advocate for the appellant is that the decree 
does not mention any fixed amount nor is 
the date stipulated and being indefinite as 
regards the amount payable and the date 
when it is payable it is incapable of execu- 
tion. We are of opinion that there is no 
force in this argument. In this case the 
decree does enjoin: the payment of half of 
the Iskel of Patwari Giri, and what the half 
of the Iskel_ is, can very well be ascertained. 
[t directs the payment of half of the «mount 
that the appellant receives from the revenue 
by way of Iskel (emoluments) of Patwari 
Giri. As regards the date, it would be the 
date-on which the appellant is paid the 
amount by the Revenue Departmext The 
date and the amount could be, ascertained 
from a construction of the decree and this 
is allowed under the law ” 


“41. That an ascertainment of the property 
in execution, where it is the subject matter 
Loe the decree, is permissible, appears to be 
the view taken by the 
‘High Court also (vide Devan Krishnan 
Kartha v. Kochu Mohamed Pariathu, AIR 
{955 NUC 6036). 

` 94. In the light of the above discussion, 
tam of the view that the decree passed by 
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the Court in O. P. (Arbitration No. 38 of 
1975 is executable. The 
instead of pleading helplessness in executing 
the decree,, should have taken steps to ascer- 
tain the amount as revealed from Exts. Al 
and A2 and thereafter should have proceed- 
ed with the execution. In the view that I 
have taken, the order of the Court in E. P. 
No. 65 of 1979 is ‘liable to be set aside. 
Normally I would have directed the ascer- 
tainment of the amount and fixation of the 
sum due by way of retention amount -by the 
Court below. However, in view of the fact 
that there is no dispute whatever as to the 
actual amount due by way of retention 
amount, a further enquiry for the fixation 
of the amount is unnecessary. The executing 
Court will proceed on the basis that the 
decree on the basis of the award enables the 
petitioner to realise by way of retention 
amount, a sum of Rs. 44,717/- Further 
execution will be proceeded with, on that 
basis. 


13. I therefore allow C. R. P. No. 90 of 
1981. The order of the Court below dismiss- 
ing the execution petition is set aside. I di- 
rect the Court below to proceed with the 
execution petition, on the basis that the re- 
tention amount provided for under the 
decree is Rs. 44,717/- and the amount refer- 
red to by way of retention amount in the 
execution petition ts the aforesaid figure. 

l4. ‘tn view of the fact that I have allow- 
ed C. R. P No. 90 of 198] and directed the 
execution to proceed in the manner indicated 
above, it Is mot necessary to consider the 
grievance of the petitioner in relation to the 
order passed in I. A. No. 108 of 1980. 
C. R. P. No. 89 of 1981 is dismissed in that 
view of the matter. 

15. Counsel for the revision petitioner 
submitted that his client had been subjected 
to this harassment by the otlicers, for extra- 
neous consideration. It “is not necessary, 
nor am I called upon, to express a view on 
such a submission. A refusal on the part of 
the respondents to pay the amount awarded 
by the Arbitrator, when the award had be- 
come final and binding, and the judgment 
and decree in terms thereof had been passed, 
in the absence of any dispute regarding the 
actual amount due under the award, and 
the persistence ofan unjust stand thereafter, 
probably generated such an impression in the 
revision petitioner. Having regard to the 
circumstances, it cannot be probably said 
that such an impression. was wholly unjusti- 
fied. The situation should have been happily 
avoided by a reasonable approach and atti- 
tude by the State. and its officers. : | 


executing Court, 
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16. The revision petitions ‘are disposed of 
as above. The petitioner will’ be entitled to 
the costs in C. R. P.. No. 90. of 1981. - 


Order accordingly: 
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. Mis. Raja Industries and another, Peti- 
tioners.v. The General Manager, District 
Industries Centre, Bensiulam and state 
Respondents; 

O. P. Nos.- 3304 and 3367 | of 1980, Dj- 
19-3-1982. ~~ : 

Constitution of India, Art.. 14 Allot- 
ment of softwood by State to industrial units 
— Softwood Committee . deciding that no 
quota shall be allotted to industrial units in 
respect of end-products not included in cer- 
tificate of registration prior to. 18-6-76, 
ie, date on which Standing Raw Material 
Committee met to decide question of regis- 
tration of new units — Is ultra vires Art. 14, 
even though it may be bona fide. 


The policy evolved by the Softwood Com- 
mittee on 17-6-80 in relation to the distribu- 
tion of softwood to industrial units is ultra 
vires Art. 14:to the extent that it denies allot- 
ment of- quota to an industrial unit in respect 
of a product manufactured by it only for 
the reason that the specified end-product had 
not been included in the certificate of regis- 
tration prior. to 18-6-76, the date on which 
the Standing Raw Material Committee met 
to assess the situation .relating to the avail- 
ability of softwood and consider the ques- 
tion whether new units based on softwood 
should be given registration. Thus, how- 
ever old or well-established a unit may be, 
and however early its registration ‘may be, 
and irrespective of its having been engaged 
in the production of the end-product from 
very early times, it is denied quota for the 
only reason that” the certificate of. registra- 
tion does not contain an entry relating to 
that end-product. Arbitrariness is writ large 
on the face of such a policy. Things would 
have been probably different if all the. units 
had been duly and properly intimated clearly 
that those who require allotment of softwood 
quota from the Government. were obliged to 
specify in their application for registration 
the products in. respect ‘of which . they require 
"such allotment of raw materials. .Concededly 
no such - general: ‘notification had been ' made 
or other intimation < c given - to: a ' various 
DZ/EZ/B695/82/HR/RSK. yee Get Pe 
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units. As is evident from the general in- 
structions relating to registration of small 
scale units contained in G. O. M. S. -11/74/ 
ID, D/- 17-1-74, non-mention of the pro- 
ducts in‘the certificate. of registration did 
not have any significance as regards the 
allotment of quota’ for those’ products, It 
was possible that even when a unit was, as 
a matter of fact, engaged in the production 
of a particular item, that item might not be 
reflected in ‘the certificate of registration. 
It was possible that at the time of applying 
for registration, a particular commodity was 
not scarce or the particular unit might have 
had its own effective alternate arrangements 
to obtain the relevant raw materials at that 
time. Then again, allotment of softwood 
by the Government would have been utilis- 
ed for various purposes including the manu- 
facture of some items, though not specified 
in the cerlificate of registration. In the cir- 
cumstances, a classification for the purpose 
of effecting allotment of softwood between 
the units whose cerfificates of registration 
prior to 18-6-1976 contained a particular end- 
product and’ those’ which’ did not contain it, 
will not have a rational’nexus to the objec- 
tive of a policy of equitable distribution of 
the commodity of softwood. It is not 
enough that some date is fixed for the in- 
clusion of an item in the certificate of regis- 
tration, to be the criterion for future allot- 
ments, almost on‘a permanent basis. That 
date must have some significance relevant - 
for the purpose. The mere fact‘ that- the 
Standing Raw Material Committee first met 
on 18-6-1976 does not give such a rational 
connection; for after all, the only decision 
which the committee took on 18-6-1976 was 
“not to give registration to new units based 
on softwood for a period of one year even 
in mini industrial estates”, This decision of 
18-6-1976, of keeping in abeyance for a 
period of one year registration of new units 
based on softwood cannot, therefore be a 
reason for denying allotment of softwood, in 
respect of the manufacture of thé products 
which such units were admittedly’ engaged 
in prior ` ‘to’ 18-6-1976. ` In view of the ab- 
sence of the’ sufficient nexus for the policy 
with the classification attempted, the policy 
as adopted by the’ meeting on 17-6-1980 will 
not satisfy. the requirements of a non-discri- 


minatory policy. as envisaged under Art. 14 
,of the Constitution.” Therefore, -even though 
the policy evolved by the Softwood -Com- 
mittee on 17-6-1980 in relation to the allot- 
. ment - of. En may. be bona fide, 
said 1 policy: 


the 
illegal, . discriminatory ` and. 
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ulfra vires Art. 14 of the Constitution to the 
extent it denies allotment of quota in rela- 
tion to the products manufactured by an in- 
dustrial unit for the only reason that those 
products had not been included in the certi- 
ficate of registration prior to 18-6-1976. A 
policy bona fide evolved, is not immune from 
an attack on constitutional grounds. AJR 
$973 Ker 59; ILR (1974) 1 Ker 64; AIR 1952 
Mad 409; AIR 1961 SC 1514; ATR 1962 SC 
1796; ATR 1969 SC 1081; AIR 1974 SC 
1745; AIR 1973 Punj & Har 297 and AIR 
1981 SC 1001, Rel. on. 
(Paras 32, 33, 34) 
Held, in view of the declaration of the 
policy as ultra vires and unconstitutional 
the orders based on that policy, were also 
liable to be quashed. AIR 1980 SC 1992, 


Rel. on. (Para 35) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1001 21 
AIR 1980 SC 1992 34 
AIR 1974 SC 1745:1974 Tax LR 2036 19 
ILR (1974) 1 Ker 64 12 
AIR 1973 Ker 59: 1972 Ker LT 766 12 
AIR 1973 Punj & Har 297 20 
AIR 1969 SC 1081 18, 34 
1963 Ker LT 480 41 
AIR 1962 SC 1796 17 
AIR 1961 SC 1514 15 
AIR 1952 Mad 409 14 
(1886) 118 US 356: 30 Law ed 220, Yick Wo 

v. Hopkins 12 


M. A. Manhu and V. V. Narayanan, for 
Petitioners; Govt. Pleader, for Respondents. 


ORDER :— Time was when Kerala 
abounded in wood-wealth: Including soft- 
wood. The State had the second biggest 
timber market in the world, Kallai. These, 
however, appear now, as matters of distant 
glory, fading memory, and a boast about the 
past. Almost like that of the well known 
Malayalam literary character who used to 
say “My Great Grand-Pa had an elephant” 

2. Scarcity in timber supply is now 
keenly felt. Wood-based industries starve 
for raw materials. Scarcity has generated 
problems of resource mobilisation and equi- 
table distribution. Ad hoc adjustments were 
initially introduced. Lasting problems, how- 
ever, require more enduring solutions. The 
solutions must be reasonable, rational and 
just. That is a constitutional requirement. 
Whether the solution evolved by the State 
in relation to softwood distribution — the 
policy of distribution as evolved by the soft- 
wood Committee which met on 17-6-1980 — 
stands the test of constitutionality judged by 
Art. 14 and Art. 19 of the Constitution, 18 


the main question which arises for decision 
in the two writ petitions. 


3. The factual details leading to the in- 
stitution of the writ petition by two frus- 
trated industrialists whose race for raw 
materials turned out to be a wild goose 
chase, may be set out in brief. First, the 
facts in O. P. 3304 of 1980, filed by Messrs. 
Raja Industries, Perumbavoor. Established 
in the year 1960, the unit had been engaged 
in the manufacture of bobbin blocks and 
packing cases. White cedar was used for 
the former, and softwood species for the 
latter. The industry had been registered as 
a small scale unit. It was issued a certificate 
of registration in the year 1963 and a re- 
newal in 1973. (This, I was told was done 
as a result of deep and detailed verification 
done in 1972 about all the units registered 
as Small Scale Industries, with a view to 
weed out the spurious or fictitious ones). It 
is claimed that the petitioner’s unit is the 
second biggest in the State. 


4, Initially raw materials were available 
in plenty. There was no scarcity for raw 
material in the open market. Due to a 
variety of reasons, such as the vanishing 
forests, and the heavy exactions on what 
little is left behind, scarcity for softwood 
was keenly felt as time passed on. Nationa- 
lisation of the forests by the Kerala Private 
Forests (Vesting and Assignment) Act, 1971, 
virtually made the State a monopoly owner 
of softwood. Things have come to such a 
Stage that the industry is now entirely de- 
pendant upon the allocation of softwood 
made by the State for its subsistence. 


5, A system of distribution appears to * 


have been evolved from 1972 onwards. The 
petitioner himself had been so allowed soft- 
wood for manufacture of packing cases and 
bobbin blocks. This appears to be the 
admitted case. The details of the allotment 
from 1973-74 to 1980-81 are given in Ext. R2 


with an initial allotment of 658 tonnes for 


1973-74 and a virtual moiety thereof of 387 
tonnes, in 1980-81. The felt scarcity of the 
raw material and the appointment of Soft- 
wood Committee for finding out a solution 
for equitable distribution have been referred 
to by the State in its counter-affidavit in the 
following terms: 

“In the State of Kerala, scarcity of soft- 
wood immensely felt during the year 1975- 
76 and thereby the Government constituted 
particular committees to assess the machine 
capacity and the availability of softwood 
with the Forest Department and to suggest 
Ve ee 


-< 
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general norms in allotting softwood to indus- 
E era 


trial units.” , l 
Aam (Emphasis supplied.) 


-Ehe committee so constituted bad its frst 


meeting on 18-6-1976. The rising number 
of industrial units demanding wood and i the 
stagnant position relating to the availability 
of the raw materials have been referred to 
in the deliberation of the committee. The 
minutes of the first meeting is Ext. R1 pro- 
duced along with the second additional coun- 
ter-affidavit. (There is another Ext. R1 pro- 
duced by the State along with its first addi- 
tional counter-affidavit), The Chief Con- 
servator of Forests informed the committee 
about the steady increase in the industrial 
units, from 110 in 1970 to 247 in 1972 and 
330 in 1975-76. The committee took note 
of the fact that the Government had order- 


wed in 1972 that fresh units based on soft- 


wood industry should not be encouraged. 
It was noticed that despite such a Govern- 
ment order, several units obtained registra- 
tion from the Industria! Department, putting 
forward the plea that they would find their 
own sources of raw materials. Once ihe 
registration was so obtained, contrary to 
the declaration, such unifs too leaned on to 


the Department for its requirement of raw 


material. A necessity for restriction of fur- 
ther registration of small scale industrial 
units based on softwood appears to have 
been the consensus in the meeting. The 
minutes of the meeting on this question 
concluded with the following decision: 

“As the suggestion was generally accept- 
able to the committee, it was decided not 


‘to give registration to new units based on 





softwood for a period of one year, 
Mini Industrial Estates.” 


(Emphasis supplied.) 


6 As stated earlier the petitioner was 
being allotted softwood from 1973 to 1974. 
Ext, P1 is a forest pass issued to the peti- 
tioner on 10-1-1978 which evidences an 
allotment of softwood. Ext. P2 dated 25-11- 
1978 is a certificate evidencing the utilisa- 
tion of softwood by the petitioner from out 
of the quota received from the Government 
during 1977-78 for the purpose of manufac- 
turing packing cases. An application Ext. P4 
was made by the petitioner for allotment of 
softwood for the year 1978-79. This appli- 


even in 


\eation was in the prescribed form and gave 


details including the products for which the 
unit had been registered, the working capa- 
city, the number of workers, the quantum 
of actual consumption, the consumption of 
electricity, relative sale “figures amd assess- 
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ment to sales tax, the allotment made, the 
species and quantities of wood applied for 
and details of clearance. This application 
did not meet with favourable response. The 
year rolled on. A new year set in. A fresh 
application for 1979-80 too was duly filed, 
and in the prescribed form. Ext. P5 is the 
copy of the application. That was on 26-4- 
1979. This too did not get a differential 
treatment. The petitioner thereupon started 
knocking at the doors of the departmental 
officers for getting the quota. Though the 
assessment committee determined the capa- 
city of the petitioners unit as 21-75 cubic 
metres of softwood per day, the total re- 
quirement for a year on that basis coming 
to 2000 cubic metres. What was recom- 
mended by the Government was only 800 
cubic metres of softwood. It is the com- 
plaint of the petitioner that his request for 
allotment went unheeded, though the soft- 
wood commiftee met on various days includ- 
ing 20-9-1979 and 5-10-1979. On the latter 
date, a decision, Decision No. 4, was taken 
relating to the allotment of softwood. It is 
desirable that the extract of the resolution 
is given in full: 


“Additions made to the existing registra- 
tion after 18-6-1976 need not be normally 
considered for allotment. However, if any 
of such units was receiving quota allotment 
in any allotment period, their case can be 
considered for allotment subject to the con- 
ditions that such unit will get the registra- 
tion suitably amended on or before 31-12- 
1979 and the fact of such registration is in- 
timated to the Chief Conservator of Forests 
and the Director of Industries & Commerce.” 

(Emphasis supplied.) 
The following are evident from the above 
resolution: (i) There had been additions to 
the registrations of units as they existed even 
after 18-6-1976, the date when the Standing 
Committee met and recommended declining 
of registration of new units. (ii) The com- 
miltee felt that such new units which had 
got registration even after the interdict in 
relation to such registration suggested by the 
committee were being allotted softwood. 
(iii) Such units should not be considered for 
allotment normally. (iv) An exception can 
be made to the above policy if those units 
were receiving allotment of quota in any 
allotment period, if the registration of such 


units is suitably amended on or before 31-12- 
1979. It appears that the Director of Indus- 
tries and Commerce felt that Decision No. 4 
referred to above, required further exam- 
ination. He, therefore, wrote to the Chief 
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Conservator of Forests and the. President of 
the Small Industries’ Association that “the 
action on Decision No..4 need be taken 
after further discussion on the issue .at the 
next Softwood Committee meeting”. 


7, The factual receipt of an allotment 
was apparently made the criterion for the 
continuance of allotment, An omission in 
the certificate of registration about the 
manufacturing items as disclosed in the cer- 
tificate was not fatal. The defect could be 
cured. A time-limit up to 31-12-1979 was 
prescribed for curing that defect. 


8. The petitioner took prompt steps to 
have the registration suitably amended. It 
was so amended on 10-1-1979. Going by the 
resolution of 5-10-1979 the petitioner was 
entitled to allotment. Yet, it did not get the 
allotment despite its application made on 
24-4-1979 and evidenced by Ext. P-5. It is 
the complaint of the petitioner that on the 
assumption that the State would allot soft- 
wood, an assumption justified by the re- 
commendation by the officers of the Indus- 
tries Department as regards Ext. P-5 appli- 
cation, it procured orders and entered into 
contracts for supply of finished products. 
The petitioner felt that though persons 
similarly situated had been favoured with 
the quota, it was denied the same without 
any justifiable reason, and was invidiously 
discriminated. It sought ventilation of his 
grievances by approaching this Court. A 
writ petition — O. P. No. 1503 of 1980 — 
was filed for a writ of mandamus for the 
disposal of its applications Exts. P-4 and 
P-5. This Court readily granted that just 
prayer. Apparently having regard to the 
necessity for urgent action, this Court stipu- 
lated that the disposal of the applications 
must be expeditiously made, and fixed a 
period of three weeks from 16-5-1980 as the 
outer-limit for the issue of final orders. As 
quite often happens, no action was taken 
within the time. Extension of the time was 
sought by C. M. P. No. 7885/80. That was 
also granted. In the meanwhile, the peti- 
tioner’s applications for quota, along with 
the applications of the other units were 
placed for the consideration of the Softwood 
Committee held on 7-6-1980. There appears 
to have been an earlier meeting of the Soft- 
wood Committee on 28-1-1980. This meet- 
ing reconsidered decision No. 4 of the meet- 
ing dated 5-10-1979. Avgist of the policy de- 
cision of the committee is discernible from 


Ext. P-7. communication dated 23-6-1980 ad- 


dressed by. the Director of Industries and 


Commerce to the petitiones which purported. 
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to be the disposal of the petitioner’s applica- 
tions for allotment of softwood for 1979-80. 
Paragraph 2 of that letter reads: l 


“The Softwood Committee at its meeting | 


held on 17-6-1980 decided to make allotment 


of softwood to applicant units which were 
getting allotment prior to 18-6-1976 only”. 
An elaboration of the stand of the Depart- 
ment was contained in a further communica- 
tion dated 3-7-1980 (Bx. P-8) which appears 
to be a continuation of Ext. P-7 letter. This 
letter intimated the petitioner that its unit 
was Originally registered for the manufacture 
of bobbin blocks and not for packing cases 
prior to 18-6-1976. It referred to the fact 
that the packing case was included in the 
5. S. I. Registration Certificate only on 10-1- 
1979. The further two paragraphs of that 
leiter contained the full text of the policy de- 
cision and the reasoning behind the rejections 
of the petitioner’s application for allotment. 
It is, therefore, desirable that those para- 
graphs are extracted in full: 


“The Softwood Committee meeting held 
on 17-6-1980 decided that allotment of soft- 
wood can be made to applicant units which 
were getting allotment prior to 18-6-1976 and 
to allow suitable amendments in the S.S.I. re- 
gistration certificate of such units to include 


the items for the manufacture of which they 
obtained softwood prior to 18-6-1976. 


Since your unit did not get any allotment 
of softwood for the manufacture of packing 
cases prior to 18-6-1976, you are not entitled 
to get allotment of softwood for packing case 
manufacture against your applications for 
the allotment period 1978-79 and 1979-80.” , 

(emphasis supplied) 

9, The petitioner, apparently made some 
searching enquiries relating to the allotment 
of softwood for other units. Such enquiries 
revealed that different yardsticks had been 
adopted by the officials of the Industries De- 
partment in relation to the other units but 
similarly situate. The petitioner did not rest 
content by making vague allegations about 
discriminatory acts. Specific and concrete 
instances have been given of such actions in- 
dicative of treating the petitioner with an 
evil eye and an wnequal hand. It felt that 
relief could be obtained only from a Court 
of Jaw. The result was the writ petition. 

‘10. The grievances of the petitioner in . 
©. P. No. 3367 of 1980 are similar. Messrs. | 
Periyar Plywoods is registered as: a small 
scale industries unit, the certificate of - regis- 
tration being Ext. P-1. The earlier registra- 
tion number of the unit (E(SSD4739/72) is 





. given therein,: The products . of., manufacture 
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mentioned and packing cases, building mate- 
rials, timber sizes, flush doors and plywoods. 
The petitioner here also states that at the 
time of registering the unit there was no 
dearth of softwood in view of its availability 
in plenty in_the open market and that the 
situation changed when the private forests 
became vested in the State and consequently 
the raw materials became a monopoly of the 
State Government. It avers that it had been 
receiving quota of softwood for the manu- 
facture of plywoods, packing cases, tea- 
chest and tea-chest battens from 1972 on- 
wards, that it had been allotted 400 cubic 
metres of softwood for manufacture of 
tea-chest battens by the 2nd respondent and 
that they had been utilised for that purpose 
as evidenced by utilisation certificate Exhi- 
bit P-2 dated 12-11-1979. It may be noted 
that the certificate is explicit that the soft- 
wood had been utilised for the purpose of 
manufacturing tea-chest battens. Allotment 
was prayed for the year 1978-79 also. The 
petitioner was, however, then told that allot- 
ment could be so made .only if the product 
‘tea-chest batten’ is also included in the 
certificate of registration. An application 
dated 23-3-1979 Ext. P-4 was made for such 
inclusion. The representation for allotment 
was reiterated by Ext. P-3 dated 8-1-1979. 
Application for quota in the prescribed form 
was presented under Ext. P-5. The petitioner 
pursued his attempts for allotment of the 
quota and for amendment of the registration 
certificate by Ext. P-6 representation dated 
13-12-1979, In that representation, the policy 
decision of the sub-committee dt/- 5-10-1979 
had been referred to. The petitioners 
grievance was espoused by the Association 
too, as is evidenced by Ext. P-7 letter ad- 
dressed by the Association to the General 
Manager, District Industries Centre, Cochin 
on 26-11-1979. By communication dated 
15-3-1980 (Ext. P-8) the petitioner. was in- 
formed that the technical committee which 
visited the petitioner’s unit had assessed the 
machine capacity as 2130 cubic metres of 
wood. However, the communication pointed 
out that the allotment would be based on the 
general decision of the softwood committee. 
The petitioner’s request for the inclusion of 
tea-chests in the . certificate of registration 
was, however, turned down by Ext. P-9 dated 
31-3-1980 on the ground that. the Softwood 
Committee had not permitted the inclusion 
. Of new items. The petitioner repeated his 
application for . the quota., for the year 
-.1980-81.also by. Ext.. P-10 application: :.A writ 
petition ©. P. No: 1592 of 1980 was ‘filed to 


quash the: order: of' 3143-1980 and för other - 
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reliefs, The writ petition was disposed of 
by directing the 2nd respondent to pass final 
orders on the representations Exts. P-6 and 
P-7, within three weeks from 20-5-1980. This 
not having been done within the stipulated 
time, a petition C. M. P. No. 7883 of 1980 
was moved for extension of time for passing 
final orders; and this Court granted exten- 
sion of time till 26-6-1980.. The committee 
thereafter held the meeting on 17-6-1980 and 
by Ext. P-12 dated 20-6-1980 intimated the 
petitioner about its decision not to make any 
allotment to the petitioner. An elaboration 
of the respondents’ stand was made under 
Ext. P-13 dated 3-7-1980. This was also on 
lines similar to the communication received 
by the other petitioner (in O. P. No. 3304 of 
1980). ‘The reason urged for the denial of 
allotment here too was the policy decision 
of 17-6-1980 whereunder only units which 
were getting allotment prior to 18-6-1978 
would be allotted softwood and which per- 
mitted suitable amendment in the registration 
certificate only in respect of units: which had 
obtained softwood prior™to 18-6-1976. The 
petitioner’s unit was found not to have been 


_in receipt of any allotment of softwood for 


the manufacture of tea-chest battens prior 
to 18-6-1976 and consequently became dis- 
entitled to allotment of softwood for the 
manufacture of tea-chest battens. The hopes 
of the petitioner herein also for obtaining 
allotment on the basis of the representations 
before the Government became dashed and 
consequently it too approached this Court 
for reliefs. The legal contentions urged are 
similar to those of the petitioner in O. P. 
No. 3304 of 1980. In essence, the complaint 
relates to the constitutional invalidity of the 
policy decision taken on 17-6-1980, judged 
by the tests underlying Article 14 and Arti- 
cle 19 of the Constitution. The petitioner 
herein also has complaints about arbitrariness 
and discriminatory action and' points out 
allotments made by the self-same department 
to persons similarly situate like the petitioner 
while denying such allotment to ‘the petitioner. 
Illustrations of such cases have been given. 


- 11. The counier-affidavit of the State 
Government, naturally reiterates the same 
defence and puts forward the same conten- 
tons as have been urged in the connected 
writ petition O. P. No, 3304 of 1980. They 
are not reiterated to avoid repetition. The 
stand of the State as disclosed in the coun- 
ter--affidavits will be indicated ‘shortly after 
the reference to the legal principles, 

: 12. -As -observed in the prefatory note of 
this judgment, scarcity ‘conditions generate 
complaints: among the constimers of the re- 
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levant materials. Distribution orders, or 
arbitrary aciion in the matier of distribution 
had been chatlenged by aggrieved persons. 
This Court upheld such a challenge based on 
ths violation of Article 14 of the Constitu- 
tion. in the case of distribution of such a 
scarce commodity like paraffin wax. Isaac J. 
made a survey of the decisions on the point 
and observed; 


“As Justice Matthews said in the wells 
known American case of Yick Wo v. Hopkins 
(1886-318 US 326), action and non-action of 
officers placed in such position may proceed 
from enmity or prejvdice, from partizan zeal 
or animosity, from favouritism or other im- 
proper influences and motives which are easy 
of concealment and difficult tọ be detected 
and exposed, and consequently the injustice 
capable of being wrought under cover of 
ruch unrestricted power becomes apparent to 
every man, without the necessity of detailed 
investigation. Things have changed for the 
worse. Corruption in the administration of 
control orders is notorious; and it becomes 
unbearable, when the executive and admin- 
istrative authorities are vested with arbitrary 
and naked power in the administration of 
such orders. Clause 5 of the Paraffin Con- 
troller Order might have also created tha 
same situation,” (emphasis supplied) 
See Mohan Industries v, Deputy Director of 
industries and Commerce, 1972 Ker LT 766: 
(AIR 1973 Ker 59). The decision was affirm- 
ed by the Division Bench in Union of India 
v. Mrs. Santha Pai, ILR (1974) 1 Ker 64. 


13. It is perhaps unnecessary to refer to 
ail decisions which discuss the validity of 
various distribution policies, in view of the 
ada of the principles underlying 
them. 


14. A decision rendered by the Madras 
High Court soon after the coming into force 
of the Constitution Kandaswimi v. Textile 
Commr., AIR 1952 Mad 409, is relevant ta 
the extent that even in that early period of 
our constitutional development, two eminent 
Judges of thet Court (Rajamannar, C. J. and 
Venkatarama Aiyar, J.) pointed out to the 
dangers of a statutory notification bringing 
into existence a “small body of monopolists’, 
The Court observed: 


“It bas not been shown how the interests 
of the public. are served by eliminating a 
Jarge class of merchants and substituting in 
theis place a close oligarchy of middle-men.” 
Tke notification impugned there was declared 
fo ‘be wrconstitutional and void. 
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15. The Courts may not interfere in 
matters essentially in the region of policy, 
even when as a result of the operation of the 
policy a trader’s right may be considerably 
affected. More so, when the policy is in- 
fluenced by considerations relating to impact 
ef internal and iuternational trade, monetary 
policy, and even political policies of the 
country involving questions of friendship, 
neutrality or hostility with other rountries, 
and the like, ef which Government is ordi- 
narily the better Judge. This is the essence 
of the decision in Glass Chatons Importers 
and Users Association v. Union of India, 
AIR 1961 SC 1514. - 


16. We are not here eoncetned with such 
a policy, like import or expert policy. But 
the significance is that even in that area, 
selection of one growy of persons in prefer- 
ence to another group without a rational and 
seasonable basis can be struck down. This 
is clear from the following passage occurring 
in para 6 of that judgment: 


“We wish to make it clear that while the 


decision that import of a particular com- 


modity will be canalised may be difficult to 
challenge, the selection of the particulap 
channel of agency decided upon in imple- 
menting the decision of canalisation may well 
be challenged on the ground that it infringes 
Article 14 of the Constitution or some other 
fundamental rights. No such question has 
however been raised in the present case.” 

(emphasis supplied) 
An other facet of the same idea is expressed 
in para $ of that judgment: 


“It was next urged that the grant of 
licences to the third respondent, the State 
Trading Corporation of India while none has 
been granted to the second and the third 
petitioners has resulted in a denial of equal 
protection of laws guaranteed by Art. 14 of 
the Constitution. If these petitioners had 
applied for licences under the Export Promo- 
fion Scheme and still the State Trading Cor- 
poration kad been preferred it would perhaps 
have been necessary to consider whether the 
preference accorded to the Cerporation was 
based on reasonable and rational grounds. It 
is clear however that though it was open to 


these petitioners to apply for licences undes 


the Export Promotion Scheme they made no 
application for licence thereunder. Where is 
no scope therefore for the argument that 
they have been discriminated against.” 


(emphasis supplied) 


17. Whe canalisation of export of -manga- 
nese and iron ore which resulted in the exclu- 
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sion of traders and mine owners who had not 
any export performance to their credit in 
earlier years, was upheld by the Supreme 
Court in its decision Daya v. Joint Chief 
Controller of Imports and Exports, AIR 1962 
SC 1796. Be it noted that in that decision, the 
Supreme Court adverted to very many rel- 
evant factors as justifying the policy and that 
it took care to point out in para 17 of the 
decision as follows: 


“The question whether the canalising has 
been properly done in the sense that the 
groups selected are no better than the groups 
eliminated poses a very different problem 
and if that were made out a question of dis- 


crimination might conceivably arise. We 


should, however, hasten to point out that it is 
not the case of the appellant that the estab- 
lished shippers and the mineowners to whom 
quotas have been allotted in addition to the 
State Trading Corporation have been im- 
properly included in the group of persons 
entitled to participate in the export trade, 
and that apart, there is a rational and very 
proper classification between those who have 
experience in the trade and the new-comers 
who do not possess that experience.” 

l (empbasis supplied) 


18. Monopoly of forest producs had 
given rise to similar complaints relating te 
arbitrary provisions perpetuating a gross dise 
crimination against one set of citizens ex- 
cluded from participation in the trade. Ths 
Supreme Court had no hesitation to strike 
down such a scheme, when on a serutisy 
thereof it was found to be ex facie dis- 
criminatory. (See Rashbihari v. State of 
Orissa, AIR 1969 SC 1081. The following 
passage in that judgment gives the basic facts 
and the crux of the decision and the basis 
thereof (at p. 1087): 


“The Government then decided to invite 
offers for advance purchases of Kendu leaves 
but restricted the invitation to those indivi- 
duals who had carried out the contracts in 
the previous year without default and to the 
satisfaction of the Government. By the new 
scheme instead of the Government making an 
offer, the existing contractors were given 
the exclusive right to make offers to purchase 
Kendu leaves. But insofar as the right to 
make tenders for the purchase of Kendu 
leaves was restricted to those persons who 
had oblained contracts in the previous year 
the scheme was open to the same objection. 
The right to make offers being open to a- 
limited class of persons it effectively shut out 


Ld ee ee gt ge ea r a 
all other persons carrying on trade in Kendu 
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leaves and also new entrants into that busi- 
ness. It was ex facie discriminatory, and 


imposed unreasonable restrictions upon the 
right of persons other than existing contrac- 
tors to carry on business. In our view, both 
the schemes evolved by the Government 
were violative of the fundamental right of 
the petitioners under Article 19 (1) (g) and 
Article 14 because the schemes gave rise to 
a monopoly in the trade in Kendu leaves to 
certain traders, and singled out other traders 
for discriminatory treatment.” 

(emphasis supplied) 
Equally apt and apposite is the later obser- 
vation contained in para 18 of that judgment 
reading : 

“Exclusion of all persons interested in the 
trade, who were not in the previous year 
licensees is ex facie arbitrary; it had no direct 
relation to the object of preventing exploita- 
tion of pluckers and growers of Kendu 
leaves, nor had it any just or reasonable 
relation to the securing of the full benefit 
from the trade, to the State.” 


19. Even when intelligible differentia 
underlies a classification, the existence of a 
rational nexus as an essential pre-requisite 
to make the classification constitutional has 
been given due emphasis in the decision of 
the Supreme Court in Shri Rama Sugar In- 
dustries v. State of A. P., AIR 1974 SC 1745. 
The voice of Justice K. K. Mathew (who 
spoke on behalf of Bhagwati, J. also}, though 
one of dissent in respect of the ultimate con- 
clusion in relation to the facts of that case, 
was marked with clarity and force. These 
are the words of wisdom on an aspect which 
quite often is lost sight of or is not given 
due emphasis after a finding relating to the 
existence of a classification: 

“To sum up, the policy or rule adopted 
by the State Government to guide itself in 
the exercise of its discretion must have some 
relevance to the object of Section 21 (3) 
which is to provide incentive to the estab- 
lishment of new industries and substantial 
expansion of existing industries with a view 
of increasing production of sugar. The 
classification made by the policy or rule must 
not be arbifrary but must have rational 


relation to the object of the exempting pro- 
ews) Cee O N a E TE 
vision. That appears to be absent in the 
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present case. (emphasis supplied) 
20. The Punjab and Haryana High Court 


had occasion to consider in depth and detail 
a complaint relating to the discriminatory . 
treatment in the allotment of a scarce im- 
ported material —- shoddy wool — in some- 
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what ‘similar circumstances (vide Ram Lu- 
bhaya Kapur v. Union of India, AIR 1973 
Punj and Har 297). I am in entire agree- 
ment with the approach and reasoning con- 
tained in that judgment on this issue. The 
following observations at page 302 of the 
reports are relevant in this context: 


“In this view of the matter, we are of the 
opinion that the selection of the woollen 
shoddy handloom units on the basis of their 
establishment prior to Oct. 1959 is most arbi- 
trary and extraneous to the purpose of im- 
porting raw material for the industry as a 
whole. Such an arbitrary classification of 
woollen shoddy handloom units on the basis 
of the date of their establishment violates 
Article 14 of the Constitution of India, parti- 
cularly when no rational or intelligible 
differentia has been shown why the woollen 
shoddy handloom units established prior to 
October, 1959, were selected and all such 
units .established thereafter were excluded. 
This is not a case in which import licence 
or export licence has to be granted but this is 
a ‘case in which the imported raw material 
has to be distributed amongst the various 
units constituting the industry.” 

(emphasis supplied) 


The Court raised a query and answered it as 
follows at page 306: 


“Why should, therefore, some units of in- 
dustry be given weightage by allocation of a 
large quota by starving other units engaged 
in the same manufacturing business? Let 
all the units compete equally and be allotted 
whatever raw material is imported according 
to ‘their consumption in ‘the year preceding 
the year of import.” 


21. The discussion on this tane can be 
wound up by referring to a very recent deci- 
sion of the Supreme Court which dealt with 
and decided upon the distribution policy of 
another forest produce, namely, resin, in Om 
Prakash v. State' of J. & K., AIR 1981 SC 
1001. The legal position .was explained at 
pages 1004 and 1005: | 

“Equality before the Law’ or. ‘equal pro- 
tection of the laws’ within the meaning of 
Article 14 of the Constitution of India means 
absence of any arbitrary discrimination by 
the. law or in their administration.. No -un- 
dué-.favour to one or hostile discrimination 
to another should be ‘shown. - A classification 
is reasonable. when it is not an arbitrary 


selection but rests on différetices: pertinent -to. 


the subject in: respect: of which the -classifica- 
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tion is made. The classification “permissible 
must be based on some real and substantial 


ee 
distinction, a just and reasonable relation to 


the objects sought to be attained .. ... 

We are not unaware that the rule of 
equality’ does not mean mathematical equality 
and that it permits of practical inequalities. 
But what is needed is that the selection of 


a A Se ee ea 
the quota seekers as in the case in hand 
should have.a rational relation to the object 


Sought to be achieved in the industrial policy 
decision of ‘the State. If the selection or 
differentiation arbilraary and lacks a 
rational basis a offend: Art. 14.” 

(emphasis supplied) 

22. It is bearing in mind the principles 
gatherable from the above and other deci- 
sions that the contentions raised in this case 
have to be evaluated. 

23. After clearing the ground relating to 
the relevant legal principles applicable in the 
adjudication of the constitutional validity of 
the policy, it is desirable to pinpoint the de- 
finite stand of the State Government on the 
policy. The first counter-affidavit, in para 7 
thereof made only a bald, vague and general 
Statement in the following words: 

“The second respondent refused to re- 
commend the allotment: of softwood quota 
to the petitioner’s ‘industrial unit on the 
ground that the petitioner-firm was not regis- 
tered prior to 18-6-1976 for the manufacture 
of packing cases. The decision of the se- 
cond- respondent is based on the norms sug- 
gested by the Softwood Committee and not 
arbitrarily.” | 

24. There was no indication whatever as 
to what exactly were the norms suggested 
by the Softwood Committee. The relevance 
of the date 18-6-1976 and the requirement 
relating to registration of a unit- in respect 
of a particular end-product, remained ob- 
scure. -A further statement contained in 
para. 8 was to the following effect: 


“The policy in making allotment of soft- 
wood to the industrial units based is on the 
general norms suggested and approved by 
the Softwood Committee in their meetings 
and the availability of softwood with the 
Forest Department in order to give benefits 
to all registered, units fairly. and properly. 
The Softwood Committee have taken a deci- 
sion that the Industrial Units . which. were 
registered for manufacturing packing. cases 
prior to 18-6-1976 are. alone eligible for 
allotmént of _ softwood. for manufacturing 
packing cases.’ The, petitidrier’s firmi is -not 
eligible. for . allotment: of softwood -quota -as 
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per: the decision ofthe, Softwood Committee. 


in its meeting held on. 17-6-1980. : 

Here. again there was no elucidation. ,what- 
ever about the significance of the date. 18-6- 
1976. In the course of the arguments, ‘elu- 
cidation on the significance and , relevance 
of the date 18-6-1976 was sought for. The 
learned Government Pleader took time and 
filed an additional counter-affidavit on 19-11- 
1981. In para 7, the rationale of’ the policy 
was explained in the following terms: 


“The decision of the Softwood Committee 
that allotment of softwood’ to an‘ industrial 
unit made on two conditions; firstly : such 
units must have registered for the specific 
end-product prior to 18-6-1976, secondly such 
units were getting softwood quota prior to 
18-6-1976 for the manufacture . of specific 
end-products and suitably amend’ the Regis- 
tration Certificate so as to include the speci- 
fic end-products for the manufacture of 
which they obtained softwood quota before 
18-6-1976. n 

25. As the requisite elucidation of the 
significance and relevance of the date 18-6- 
1976 was not available even at that stage, 
. Specific information was sought 
Government Pleader on this aspect. A fur- 
ther counter-affidavit,. the second additional 
counter-affidavit in the case, was thereupon 
filed on 28-11-1981.. It referred to the first 
meeting of the State Standing Raw Material 
Committee on 18-6-1976, the minutes: of 
which Ext. Ri have been referred to earlier 
Tt may be recalled that it was at that meet- 
ing that it was decided not to give registra- 
tion to new units based on softwood for a 
period of one year. The counter-affidavit 
proceeds : 


“So the date fixed as 18-6- 1976 is. not on 
arbitrary basis. But the Softwood, Com- 
mittee thought it better to fix the first meet- 
ing day of the Standing Raw Material Com- 
mittee as the basic date which. is to be cons 
sidered in allotting. softwood quota to. Indus- 
trial Units either registered before. this .par- 
ticular date or having allotted. any quota of 
softwood with | or. . without .. registration or 
with or without alteration of the registration, 
certificate.’ ig 


26: It is, therefore, apparent that- the date 
18-6-1976 is ‘the date von which the Standing 


Raw: Material Committee met to- assess the’ 


situation relating to the ‘availability of ` soft- 


wood and ‘consider.the question whether ‘new. 


units based on softwood. 
registration.. ` 
picked from the ‘Sky as it weres 


should ‘be “given 


‘However, 


whether: that ‘date -is- reasOnable ‘and “relevant: 
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as regards the. distribution, and allotment of 
softwood is a question. which arises for deci- 
sion... If the date is having some relevance 
to the distribution. policy, no interference is 
called for. If,,on.the other hand; the requi- 
site reasonableness and rational link with the 
object of the distribution policy are not 
available, the policy has to be declared un- 
constitutional. 

27. Such rational nexus is needed not 
only as regards the date 18-6-1976 but also 
on the requirement of the particular end- 
product béing ‘mentioned in the registration 
certificate of the unit. 

'28. In assessing the rational nexus of the 
date 18-6-1976 with the policy, -the factual 
Situation as on 18-6-1976 and the back- 
ground facts have to be borne in mind. It 
is also desirable in that context to refer to 
the salient provisions relating to. the regis- 
tration of small scale industries as contained 
in G. O. M. S. 11/74/ID dated 17th Jan., 
1974, a copy of which was made available 
on the last date of the hearing. `The scheme 
thereunder is briefly discussed below, 

29. That Government Order is only one 
by which the Memorandum of _ Instructions 
for the registration of Small Scale Industrial 
Units, which had been forwarded by the 
Director of Industries and Commerce had 
been approved by the Government. A brief 
reference may be made to the relevant 
clauses as contained in the Memorandum of 


‘Instructions, Clauses 1 and 2 describe the 


terms ‘Small Scale Industries’ and ‘Ancillary 
Industries’, The term’ ‘Industrial Unit’ is 
discussed in clause 3. Capital investment of 
a sum not exceeding Rs. 7.5 lakhs was the 
sine qua non for an industrial unit to be con- 
sidered as a Small Scale Industry. ~ ‘Capital 
investment’ meant ‘investment in ‘plant and 
machinery’. The elaboration of the con- 
cepts of ‘capital investment’ and ‘plant and 
machinery’ are contained in clauses 4 to 6. 
Clause 7 deals with the registering authority 
and clauses '9 and 10 relate to the eligibility 
and disqualification for registration under 
the scheme. The cases in which’a unit will 
not be entitled to registration are dealt with 
in clause 13 read with clauses 14 and 15. 
(There' is: an omission in giving the’ number 
16 to the next clause, in -the ‘Government 
publication. There-are-many such -printer’s 
devils in the Gazette copy, perhaps not sur- 
prisiugly, having regard: to the fact that no 
serious view is taken of such callous, negli- 


. getice ‘and carelessness on the part of- those 


in chargé..of publications of: such -important 


‘matters: which::affects:‘to a considerable ex- 


tent the: rights of. citizens). Clause 16° deals 
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with the procedure in the matter of process- 
ing the applications. There is an obligation 
to intimate the party about the acceptance 
or rejection of the application and this is 
provided under clause 17. Maintenance of 
a register in Taluk level office, the District 
Industries Officer and the Registering Auth- 
ority is stipulated under clause 18. Clause 20 
clarifies that no fee is levied for the purpose 
of registration. The obligation on the part 
of the units registered under S. S. I. to main- 
tain attendance register, work order register, 
general stores register, finished goods stock 
register, wages payment register and sales 
tax register, as provided in Appendices IH, 
IV and V, is dealt with in clause 21. In 
addition to the above registers, units in re- 
ceipt of imported materials have to maintain 
additional registers as contemplated under 
the Import Policy and this is provided in 
clause 22. The registers are to be shown to 
the inspecting officers of the Department. 
The circumstances in which a registration is 
liable to be cancelled are detailed in Cl. 24. 
That clause stipulates that the registering 
authority is the authority competent to can- 
cel the registration; and provides for the 
obligation to intimate the Director of Indus- 
tries about such cancellation. The procedure 
for shifting the premises of the unit is dealt 
with in clause 25. And the new registration 
in the area to which a unit is shifted in ac- 
cordance with the instructions, is referred to 
in clause 26. Issue of a copy of registration. 
certificate when the original is lost is covered 
by clause 27; and that of a temporary regis- 
tration by clause 29. Under clause 28 the 
Director of Industries is constituted the ap- 
pellate authority in the matter of registration 
or cancellation of the registration of a unit. 
Some of the clauses therein are of special 
Significance in this case and they are Cs. 8 
and 19. Clause 8 provides that the small 
scale industries registration is a pre-requisite 
to avail of special assistances enumerated 
therein. One of such items is item 5 which 
deals with priority for the supply of scarce 
raw materials tmported/indigenous. Clause 12 
deals with units consuming scarce of 
imported raw materials, It reads as follows: 


“Units consuming scarce or imported raw 
materials will be given registration only if 
the production programme of the Unit is 
approved by the competent authority.” 


Clause 19 is also very important in this con- 
nection. (Here again there appears to be a 
serious omission of a crucial ‘no? in the 
first sentence. It is not known whether the 
omission had been detected by any person 
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and a suitable erratum effected in that be- 
half). That clause reads as follows: 
“Registration of the unit ipso facte shall 


create * any contractual obligation on the part 
of department to render the assistances men- 
tioned in para 8. It would only mean that 
efforts will be made by the department to 
render such assistance in vague * * and the 


availability of resources for extending such 
assistance.” 


(The places indicated in asterisks appear to 
be messing up in the typed version or in the 
press. In the place indicated ‘* it appears 
the word ‘not’ is omitted. And in the place 
indicated with ‘* *’ it appears, the word ‘in- 
vague’ has been wrongly printed in place of 
‘In vogue’). 


30. Some important aspects which emerge 
from the guidelines relating to the registra- 
tion of small scale industrial units are: (i) 
They contain no assurance relating to allot- 


ment of quota ‘by the Government, (ii) The 
application forms do not require any elabo- 


ration of the goods actually produced in res- 


pect of which scarce raw materials are to be 
utilised. Only a brief list of products is con- | 
templated in Cl. 11 of Annexure I applica- 
tion form. (iii) The details called for under 
Clause 9 are in respect of raw materials re- 
quired or assessed. (iv) If the production 
programme is approved, registration can be 
granted in respect of even units requiring 
Scarce materials. 


31. The averment that softwood was 
available in open market in plenty during the 
early days of nineteen seventies is not dis- 
puted by the State Government. A small 
scale industrial unit was, therefore, not ob- 
liged to approach the State Government for 
allotment of softwood earmarked to any 
particular product of that unit. This is parti- 
cularly so when the factum of that particular 
unit being engaged in the: production of a 
particular item, bobbin blocks in the one 
case and tea-chest battens in the other, is 
not disputed by any authorities. The fact is 
demonstrated by the documents produced by 
the petitioners. If any unit found its raw 
material requirements without troubling the - 
Government for that purpose, as for ex- 
ample, by making searching enquiries for the 
same from whatever sources available in the 
State or by tapping the sources in the neigh- 
bouring States, that circumstance by itself 
cannot be a ground for a perpetual denial of 
softwood to that industry or unit for the 
manufacture of an item, which factually was 
being done prior to 18-6-1976. 


we ped 
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32. The date 18-6-1976 would have had 
some relevance if it were stipulated that 
units which came into existence subsequent 
to that date would not be entitled to allot- 
ment, for it is understandable that such units 
did take a risk in getting themselves estab- 
lished despite a clear warning abont the 
shortage of the raw material. That however 
is not the case here. However old or well- 
established a unit may be, and however 
early its registration may be, and irrespec- 
tive of its having been engaged in the pro- 
duction of the end product from very early 
times, it is denied quota for the only reason 
that the certificate of registration does not 
contain an entry relating to that end-product, 
Arbitrariness is writ large on the face of 
such a policy. 


33. Things would have been probably 
different if all the units had been duly and 
properly intimated clearly that those who re- 
quire allotment of softwood quota from the 
Government were obliged to specify in their 
application for registration the products in 
respect of which they require such allotment 
of raw materials. Coneededly no such gene- 
ral notification had been made or other inti- 
mation given to the various units, As is ẹyi- 
dent from an analysis of the general instruc- 
tions relating to registration of small 
scale units (Ext. R-1), non-mention of the 
products in the certificates of registration did 
not have any Significance as regards the 
allotment of quota for those products, 
was possible that even when a unit was, as a 
matter of fact, engaged in the production of 
a particular item, that item might not be re- 
flected in the certificate of registration. It 
was possible that at the time of applying for 
registration, a particular commodity was not 
scarce; or the particular unit might have had 
its own effective alternate arrangements to 
obtain the relevant raw materials at that 
time. Then again, allotment of softwood by 


the Government (made generally and without 
any earmarking as appears to have been the 
practice) would have been utilised for vari- 
ous purposes including the manufacture of 
some items, though not specified in the certifi- 
cate of registration. This is precisely what 
had happened in the case of the petitioners. 
As stated earlier, the documents and certifi- 
cates issued by the officials of the Industries 
Department themselves clearly indicate that 
prior to 1976 the petitioners’ had been 
engaged in the- production of bobbin blocks 
and tea-chest battens. Their units are equip- 
ped for, and capable of, having such pro- 
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ducts. The committee which made an ex- 
haustive survey by an on the spot inspection 
of such units got itself satisfied about the 
existence of the units, and their capacity for 
the production of the various articles. Th? 
installed capacity of such units had ‘been de- 
termined by the committee. In the above 
circumstances, a classification for the pur- 
pose of effecting allotment of softwood be- 
tween the units whose certificates of registra-| > 
fion prior to 18-6-1976 contained a particular 
end-product and those which did not con- 
tain it, will not have a rational nexus to the 
objective of a policy of equitable distribu- 
tion of the commodity of softwood. At the 
risk of repetition, it is to be emphasised that 
it is not enough that some date is fixed for 
the inclusion of an item in the certificate of 
registration, to be the criterion for future 
allotments, almost on a permanent basis. As 
stated earlier, that date must have some signi- 
ficance relevant for the purpose. The mere 
fact that the Standing Raw Material Com- 
mittee first-met on 18-6-1976 does not give 
such a rational connection; for after all, the 
only decision which the committee took on 
18-6-1976 is the one referred to and reflect- 
ed in Ext. R-i. The minutes of the meeting 
have been already referred to earlier. ‘The 
enly decision of that meeting was “not to 
give registration to new units based on soft- 
wood for a period of one year even in mini 
industrial estates”. The units of the peti- 
tioners were already in existence. This deci- 
sion of 18-6-1976 of keeping in abeyance for 
a period of-one year registration of new units 
based on softwood cannot, therefore be a 
reason. for denying allotment of softwood, in 
respect of the manufacture of the products 
which such units were admittedly engaged in 
prior to 18-6-1976. In view of the absence 
of ihe sufficient nexus for the policy with the 
classification attempted, the policy as adopted 
by the meeting on 17-6-1980 will not satisfy 
the requirements of a non-discriminatory 
policy as envisaged under Article 14 of the 
Constitution. f, therefore, declare that th 
policy evolved at the meeting of the Soft- 
wood Committee on 17-6-1980 in relation to 
the allotment of softwood is illegal, discrimi- 
natory -and ultra vires Article 14 of the Con- 
stitution to the extent it denies allotment of 
quota in relation te the products manufac- 
tured by the petitioners for the only reason 
that those products had not been included 
a certificate of registration prior to 18-6- 


34. The facts and events narrated above 
may ¢ven make one doubt whether the policy 
decision of 17-6-1980 was not taken to spite 
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the petitioners for having approached the 
High Court and obtained a direction for an 
early disposal of their -long pending re- 
presentations. J have, however, proceeded 
on the basis that the policy decision was 
bona fide taken. Even a policy bona fide 
evolved, is not immune from an attack on 
constitutional grounds, for, as- observed by 
the Supreme Court in Rasbihari v. State of 
Orissa, AIR 1969 SC 1081 at p. 1088: 


“In our judgment, the plea that the action 

of the Government was bona fide cannot be 
an effective answer to a claim made by a 
citizen ihat his fundamental rights were in- 
fringed by the action of the Government, 
ner can the claim of the petitioners be de- 
feated on the plea that the Government in 
adopting the impugned scheme committed 
an error of judgment.” 
In the above circumstances, this Court has 
to perform its constitutional duty as indi- 
cated in M/s. Kasturi Lal v. State of J. & K., 
AIR 1980 SC 1992 at p. 2001: 


“The Court cannot lightly assume that the 
action taken by the Government is un- 
reasonable or without public interest because, 
2S We said above, there are a large number 
of policy considerations which must neces- 
sarily weigh with the Government in taking 
action and therefore the Court would not 
strike down governmental action as invalid 
on this ground, unless it is clearly satisfied 
that the action is unreasonable or not in 
public interest. But where it is so satisfied, 
it would be the plainest duty of the Court 
under the Constitution to invalidate the 


governmental action. This is one of the most 


_important functions of the Court and also one 


of the most essential for preservation of the 
rule of law. It is imperative in a democracy 
governed by the rule of law that govern- 
mental action must be kept within the limits 
of the law and if there is any transgression, 
the Court must be ready to condemn it.” 


35. In view of. the declaration of the 
policy as ultra vires and unconstitutional it 
follows that the orders based on that policy, 
namely, Exts. P-7 and P-8 in O. P. No. 3304 
of 1980 and Exts. P-9, P-12 and P-13 in 
O. P. No. 3367 of 1980 are also liable to be 
quashed. I do so. 


36. The declaration of the policy as an 
illegal and unconstitutional one and even the 
consequential quashing of the impugned 
orders will not give effective relief to these 
industrial units which have been starving for 
the scarce raw material. The plight of the 
workers depending on the units for employ- 


‘ment opportunities cannot also be lost sight 
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of. These circumstances impel me to direct 
respondents 1 and 2 to consider the repre- 
Sentations of the petitioners for allotment 
of quota and other reliefs in accordance 
with law within a period: ‘of six weeks from 
today peremptorily. They will be entitled to 
allotment of the quota for earlier years from 
the raw materials that may be available with 
the Forest Department in the current year or 


ensuing years, after making a proportionate 


deduction from the allotments to other units 
who had had the benefit of an excess allot- 
ment at the expense of the Peon for the 
past two years. 


37. The petitioners’ complaint regarding 
arbitrary and discriminatory action in re- 
spect of other units, copious particulars of 
which have been given, appears to be prima 
facie justified. Take the instance of Mariya 
Giri Industries. It applied for permission 
for the installation of the factory only on 
5-10-1977. The licence fee to run the in- 
dustry and the permission required in that 
behalf was sought under Exts. P-10 and P-11 
only on 5-10-1977. It is, however, strange 
that even as early as on 24-11-1975 it is 
claimed that this industrial unit which could 
not even be treated as an en ventre samere 
was regarded as registered on 24-11-1975. 
Stranger still, it is being allotted softwood 
quota by the State Government. The in- 
structions issued in that behalf (Ext R-1) 
clearly contemplate in the application form 


_a reference to the factory licence and Pan- 


chayat licence before registration could be 
considered, Jet alone be granted. Clause 7 
of the relevant rules makes this point explicit. 
The procedure -for registration is given in 
Clause 5. The particulars contemplated in 
the form, Annexure I have to be given on a 
reading of Clause 15 read with Annexure I. 
It is, therefore, ordinarily inconceivable that 
a unit could be granted a registration certifi- 
cate in the year 1975, even before a licence 
from the Panchayat and permission for the 
creation of the factory could be applied for 
only on 5-10-1977. Neither the learned Gov- 
ernment Pleader nor the officers with whom 
he had discussion could give a satisfactory 
explanation. On the basis of the second 
sentence in Clause 11, it may be contended 
that in respect of new units/proposed units 
registration under the Factories Act and 
licence of a local body need not be insisted 
upon. Such a contention may not bear 
closure scrutiny, for, this provision has to 
be read along with Clause 29. Clause 29 is 


specific that .in respect of such, New/proposed 


units: the registration: will be issued.: only on 
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a temporary .basis, even in. cases. where pre- 


liminary steps have been. taken to set up the 
unit. Such steps had not been taken in the 
case of Mariya Giri Industries. ‘The tempo- 
porary registration itself is intended for avail- 
ing of assistance (not allotment and the like) 


from the Department and other sources. The 
temporary registration is to ensure only for 
a short period. In respect-of other matters 
“the procedure for the issue of registration 
will be the same as prescribed earlier”. This 
in turn means that, without registration under 
the Factories Act and the licence from ‘the 
Panchayat, such a unit is not entitled to re- 
gistration. To give allotment to such a unit 
which takes the preliminary steps for the in- 
Stallation of the factory only in late 1977 
to permit it to enjoy a quota and at the same 
time dény it to units which have been work- 
ing for decades, will certainly generate Gil- 
bortian results. Patent arbitrariness involved 
in this process of distribution cannot go un- 
noticed. 


38. Another instance of prima facie 
favoured treatment appears to be that of 
M/s. Chammanam Industries. Ext, R-4 indi- 
cates _that its registration is on 29-9-1978. 
Ordinarily, such a registration was impermis- 
sible in the light of the decision taken on 
18-6-1976 not to grant new registration. The 
apparent explanation seems to be that it was 
functioning earlier at Chalakudi. The certifi- 
cates of registration of the earlier periods are 
not made available to ascertain what all 
items had been included in it prior to 18-6- 
1976. When a specific complaint had been 
made, it was obligatory on the part of the 
Department to have explained it with rel- 
evant materials, namely, registration certifi- 
cate for the period prior to 18-6-1976 to evi- 
dence specific items manufactured and the 
raw materials in respect of which they sought 
allotment. This has not been done. 


39. Yet another complaint relates to 
M/s. Bharat Saw Mills. Ext. R-5 is a com- 
munication addressed to M/s. Bharat Saw 
‘Mills by the General Manager, District In- 
dustrial Centre, Ernakulam: It, in turn, 
refers to instructions from the Director of 
Industries and Commerce dated 3-7-1980. 
This communication was not made available 
to the Court. Was he acting in exercise of 
the power under Ciause 28? Or was he 
issuing directions as to the Head of the De- 
partment? The circumstances uader which 


the Director issued the instructions are not. 
clear and no explanation has been given in. 
that behalf. The explanation for allotment. 
of quota to this factory appears to be-on in-. 
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timation from the, Divisional Forest Officer, 
Chalikudi that the above concern. had parti- 
cipated (in auction ?) “for the right of collec- 
tion and removal of produce from top and 
butt-ends” held on 26-2-1976. This is not in 
conformity with the policy evolved on 17-6- 
1980, which even as per the stand taken in 
the counter-affidavit requires that a unit was 
getting softwood quota prior to 18-6-1976 
for the manufacture of’ specific end-products, 
A mere participation in the auction for cer- 
tain forest produce will not amount to an 
allotment of quota for a specific end pro- 
duct. | 

. 40. There have been complaints relating 
to Swaraj Plywood Works and Janseva Saw 
Mills, which, according to the petitioners 
were allotted quota in. respect of the new 
units established by them in 1981. Why 
was Janseva Saw Mills shown an extra in- 
dulgence in the matter of entertaining the 
application for amendment of certificate de- 
spite its being admittedly late by 5 months, 
as clearly revealed from Ext. P-14 in O. P. 
No. 3367 of 1980? Were these units given 
a second bite at the cherry in a legal manner 
and in‘accordance with the policy?’ 

41. It may not be fair to express any de- 
finite and final views on these matters, parti- 
cularly when those parties are not implead- 
ed in the petitions. This Court expected 
more cogent and detailed explanation from 
the Department, particularly when the peti- 
tioners have taken the care to support their 
allegation with documentary evidence, The 
attempt in that behalf in the counter-affi- 
davits has been as inadequate as burning a 
one-farthing candle at Dover to light Calais. 
In these circumstances, it may be proper that 
this Court alerts the State Government for 
appropriate action in respect of these 
specific complaints which prima facie warrant 
close scrutiny and deeper probe, ‘This Court 
has given such suggestions on earlier occa- 
sions. One such suggestion given by Raman 
Nayar, J., as his Lordship then was, brought 
to light extensive irregularities in respect of 
valuable assets of the temples in this State. 
(See Madhavan Nair v. Commr. for H. R. 
and C. E., 1963-1 Ker. LT 480. It was only 
recently that this Court had occasion to hint 
at the possibility of corruption in the sancti- 
fied area of academic institutions, A mean- 
ingful and effective probe has prima facie 
revealed the alarming proportion of distres- 
sing corrupt practices which remained un- 
noticed and unchecked for à fairly long 


=i e’ 


period. ` 


. 42. Are, the instances pointed out by the 


petitioners herein. with. copious details, some 
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of which have bccn referred to in general 
and in brief above, instances of ‘clean cor- 
ruption’ or ‘neat nepotism’? Or are those 
actions justified on materials? Or again are 
they only mistakes honestly committed? 
These are matters which may perhaps merit 
a close scrutiny and deeper probe, should the 
Government think it necessary and expedient 
to do so. Prima facie there exists materials 
which warrant such a probe. 


43, The writ petitions are disposed of in 
the manner indicated and with the observa- 
tions as above. I direct the parties to bear 
their respective costs, 

Ordered accordingly. 
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BALAGANGADHARAN NAIR, J.:— The 
original petition comes before us on a refer- 
ence made by a learned Judge for deciding 
whether Section 5, Limitation Act 1963 is: 
applicable to an application under Section 20, 
Kerala Land Acquisition Act. 


2 The relevant facis which lie in a 
narrow compass can be shortly stated. 1.20 
acres of land with the buildings therein of 
which the petitioner was the owner was ac- 
quired by the State for widening the road 
from the Girls High School Junction to the 
Civil Station, Quilon. The ist respondent 
Who is the Special Tahsildar, Land Acquisi- 
tion, passed the relative award on 24-3-1976. 
The petitioner was served with notice of the 
award on 25-3-1976. On 10-5-1976 the peti- 
tioner who was dissatisfied with the com- 
pensation filed an application -dated 9-5-1976 
of which Ext. P-2 is a copy before the 1st 
respondent under Section 20 (1), L. A. Act 
requesting him to make a reference to the 
Civil Court. On 16-6-1976 the 1st respon- 
dent sent him a reply Ext, P-3 rejecting the 
application on the ground that it was barred 
under Section 20 (2) (b) having been filed 
after the expiry of 6 weeks of the notice 
under Section 12 Q). Whe counter-affidavit 
of the Ist respondent shows that on 26-6- 
1976 the petitioner made a second applica- 
tion requesting the ist respondent to con- 
done the delay and make the reference and 
that he followed it up by another applica- 
tion dated 12-10-1976 supported by a medi- 
cal certificate before the Collector, Quilon. 
The counter-affidavit states that to this the 
Ist respondent sent a reply that there was no 
provision to accept belated applications. The 
petitioner seeks to quash the communication 
Ext. P-3, 

3. In the course of the hearing before us 
counsel for the petitioner filed an affidavit 
that the original application for reference 
was made before the ist respondent on 9-5- 
1976 and not on 10-5-1976. On this basis 
counsel sought to argue that the application 
was within time as the preceding two days, 
Tth and 8th wete public holidays. But in- 
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vestigation disclosed that there were no such 
holidays and that the application was in fact 
filed before the ist respondent only on 10-5- 
1976. The contention that the application 
was within time must therefore fail, apart 
from the fact that it is contrary to the basis 
of the original petition and even to the ob- 
servation in the order of reference that the 
controversy about the date of filing of the 
application being a disputed question of fact 
could not be resolved in these proceedings. 


4. Accepting that the application which 
was filed only on 10-5-1976 was out of time 
the petitioner contends that the 1st respon- 
dent should have condoned the delay and that 
he was competent to do so. But the peti- 
tioner’s stand on this aspect is tenuous as the 
application did not contain nor was it ac- 
companied by any separate motion for con- 
doning the delay. That motion was made, 
as appears from the counter-affidavit, only 
in the application dated 26-6-1976 after the 
original application for reference had been 
rejected by the order Ext. P-3 as barred by 
limitation. The petitioner even submitted 
yet another application before the Collector 
which evoked a reply dated 1-3-1977. Neither 
the second application dated 26-6-1976 nor 
the third application dated 12-10-1976 can 
really help the petitioner to seek condonation 
of the delay in view of the earlier order Exhi- 
bit P-3 dated 16-6-1976 dismissing the ap- 
plication for reference filed on 10-5-1976. In 
the light of this factual situation the ques 
tion of condoning the delay hardly arises, 
but we do not want to avoid addressing our- 
selves to it as a reference has been made and 
as counsel for the petitioner and the learned 
Advocate-General for the respondents gave 
us the benefit of a full argument. 


5. Section 5, Lim. Act empowers the 
Court to admit an appeal or application 
other than applications under O. XXI, Civil 
P. C., after the prescribed period if the ap- 
pellant or applicant satisfies the Court that 
he had sufficient cause for not preferring the 
appeal or making the application within such 
period. Section 29 (2), so far as relevant, 
provides that for the purpose of determining 
any period of limitation prescribed for any 
suit, appeal or applications by any special 
or local law the provisions contained in Secs 
tions 4 to 24 {inclusive) shall apply only in 
so far as, and to the extent to which, they 
are not expressly excluded by such special 
or local law. That the Kerala Land Acquisi- 
fion Act is a special or local law is undoubt- 
ed; so is the fact that the proviso to Sec- 
tion 20 (2) prescribes a period of limitation 
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for reference. The essence of the petitioner’s 
contention was that as Section 5 of the Lim. 
Act has not been expressly excluded by the 
L. A. Act it should on its ‘terms apply to the 
application. for reference under Section 20 
especially as the Land Acquisition Officer 
exercises judicial or quasi-judicial authority 
under Section 20. This contention was coun- 
tered by the learned Advocate-General 
arguing that it overlooks that Section 5 of 
the Lim. Act is limited to appeals and ap» 
plications in Courts and does not extend to 
an authority like the Land Acquisition Offi- 
cer and to application under Section 20. In 
support of their rival contentions both sides 
also placed before us a number of decisions 
of different High Courts and the Supreme 
Court which we shall now examine. 


6. Starting with the petitioner’s auth- 
orities, counsel placed particular reliance 
upon Ramesh S. Wankhede v. State, AIR 1975 
Bom 297 and Mahijibhai Jivanbhai Vaghri v. 
M. C. Shah, ILR (1968) Guj 348. In AIR 
1975 Bom 297 the Land Acquisition Officer 
dismissed the petitioner’s belated application 
for reference under Section 18 of the L. A. 
Act, 1894 (which corresponds to Section 20 
of the Kerala Act) in the view that he had 
no power to condone the delay for which 
there was a separate motion. From this 
order the petitioner preferred a revision in 
the High Court on the strength of sub-sec- 
tion (3) of Section 18 which had been added 
by Maharashtra Act No. 38 of 1964 provid- 
ing that any order made by the Collector on 
an application under the section was subject 
to revision by the High Court as if the Col- 
lector were a Court subordinate to the High 
Court within the meaning ‘of Section 115 of 
the Civil P. C., 1908. The learned Judge 
noticed certain decisions including AIR 1964 
SC 752, AIR 1969 SC 1335 and AIR 1970 
SC 209 and held that although the Land Ac- 
quisition Officer would prima facie appear to 
be not a Court yet by reason of sub-sec. (3) 
of Section 18 when he deals with the ap- 
plication for reference he has to be consider. 
ed to be a Court subordinate to the High 
Court within Section 115 of the Civil P. C. 
and therefore Section 5, Lim. Act would 
apply to applications for reference. As the 
Land Acquisition Officer had refused to 
condone the delay on the ground of his lack 
of power the learned Judge remanded the 
application for disposal on the merits. ILR 
(1968) Guj 348 was also concerned with the 
Land Acquisition Officer’s power to condone 
delay in an application for reference made 
beyond the prescribed time. The learned 
Judges held that Section 5 was applicable as 
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Section 18, L. A. Act did’ not exclude Sec: 
tions 4 to 24, Limitation Act and that the 
Land Acquisition Officer had the power to 
condone delay if there was sufficient cause. 
It was pointed out that Section 18 was a 
special law within sub-section (2) of S. 29, 
Lim. Act and that Section 5 would therefore 
apply to the application for reference. They 
sought support for this view in AIR 1964 
SC 260, a case primarily concerned with Sec- 
tion 29 (2) of the Lim. Act of 1908 and pro- 
vides no authority for extending Section 5 to 
an application under Section 18 of the L.A. 
Act. Although the report shows no light, 
V. G. Ramachandran’s ‘Law of Land Ac- 
quisition and Compensation’ shows that a 
provision like sub-section (3) of Section 18 
makes in Gujarat as in Maharashtra. That 
makes all the difference. Neither the Bom- 
bay nor the Gujarat case will apply to the 
Kerala L. A. Act which contains no provi 
sion corresponding to sub-section (3) of Sec- 
tion 18. 


7. Vasanji Ghola and Co v. State of 
Maharashtra, ILR (1967) Bom 1130. was 
concerned with the question whether the Tri- 
bunal under the Bombay Sales Tax Act, 
1946 had power under Section 5 read with 
Section 29 (2), Limitation Act to condone 
the delay in making an application for refer- 
ence of questions of law to the High Court. 
The High Court ruled that as there was 
nothing in the Sales Tax Act to exclude Sec- 
tions 4 to 24 of the Limitation Act the Tri- 
bunal had the requisite power to condone 
delay under Section 5. We need not discuss 
this case as a contrary view has been subse- 
quently adopted by this Court in Commr. of 
Agrl. Income-tax v. T. R. I, 1981 Ker LT 
398 : (AIR 1981 NOC .160) (FB). Again 
(1967) 69 Bom LR 52 : (AIR 1967 Bom 472), 
one of the decisions followed therein had held 
that Article 137 applies to applications made 
under any statute and special laws if these 
laws do not prescribe any special period of 
limitation. This again is contrary to the 
holding of the Supreme Court in Kerala 
State Electricity Board v. T. P. K., 1976 Ker 
LT 810: (AIR 1977 SC 282) that Art. 137 
applies only to petitions or applications under 
whatever statute made to a Civil Court. 


$. In Radheshyam v. M. R. Tribunal, 
AIR 1970 Bom 138, which dealt with the ap- 
plicability of Section 14 of the Lim. Act to 
proceedings before a Tribunal has no direct 
bearing: on the point now in issue. Further 
the view taken in the decision on the ap- 
plicability of Section 14 is contrary to a later 
decision of the Supreme Court, Commr. of 
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S. T., U. P. v.. Parson Tools and Plants, Kan- 
pur, AIR.-1975 SC 1039., -- ; 


9. In Chittaranjan Sahu v. Collector, 
‘Dhenkanal, ILR (1975) Cut 1347, an applica- 


‘tion for reference under Section 18, L. A. 
‘Act was made in time but the required court- 
‘fee was paid only after expiry of the period 


of limitation. The Land Acquisition Officer 


‘made the reference but it was dismissed by 


the Subordinate Judge on the ground that 
the application for ‘reference became valid 
‘only when the court-fee was paid which -was 
after expiry of the time limit. On appeal 


the High Court held that on payment of the 


court-fee the application must be deemed to 


have been filed on the date of its initial pre- 


sentation and it was therefore a valid peti- 
It further held that by virtue of Sec- 
tion 29 (2), Section 5, Limitation Act ap- 
plied to the application and that when he 
made the reference. the Land Acquisition 
Officer must be deemed to have condoned 
the delay. This part of the decision which 
contains little reasoning was in the nature of 
an obiter dictum and does not call for any 
detailed consideration. Further by the Land 


Acquisition (Orissa Amendment) Act, XIX of 


1948, Section 18 had been amended by the 
introduction of sub-section (3) as in Maha- 
rashtra and Gujarat. What we have said about 
AIR 1975 Bom 297 and ILR (1968) Guj-348 
applies equally to TLR (1975) Cut 1347. 


10. Turning to the authorities quoted by 
the learned Advocate-General, Athani Muni- 
Cipality v. Labour Court, Hubli, AIR 1969 
SC 1335, held that a petition under S. 33-C 
(2), Industrial Disputes Act filed before the 
Labour Court was not governed by Art. 137, 
Limitation Act and that the Article applies 
only to applications made under the Civil 
Procedure Code to a Civil Court. The sub- 
sequent decision Nityanand v. L. I. C. of 
India, AIR 1970 SC 209, was concerned with 
the same question. While observing that 
Article 137 dealt with only applications to 
Courts as held in AIR 1969 SC 1335, the 
Supreme Court remarked that it was not 
necessary to decide -whether the article ap- 
plied to applications made to Court under 
other provisions apart from Civil Procedure 
Code. However in discussing the scope of 
Article 137 and certain sections of the Limi- 
tation Act the PEETRE Court observed oin 
para 3: 


“Further Sec. 4 of the Limitation Act, 
1963, provides for the contingency when the 
prescribed period for any application, expires 
‘on a holiday and the only contingency con- 
‘when the ` Court is ` closed!: 


k~ 
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Again under S. 5 it is only a Court which 
is enabled to admit an application after the 
prescribed period has expired if the Court is 
satisfied that the applicant bad sufficient 
cause for not preferring the application. It 
seems to us that the scheme of the Indian 
Limitation Act is that it only deals with ap- 
plications to Courts and that the Labour 
Court is not a Court within the Indian Limi- 
tation Act, 1963.” 

To the extent they go these observations 
definitely support the stand taken by the 
learned Advocate-General. 

11. We do not find it necessary to dwell 
upon AIR 1975 SC 1039 as it was concerned 
only with the applicability of S. 14 (2), Limi- 
tation Act and its principles to proceedings 
before Tribunals. 


12. In Sushila Devi v. Ramanandan Pra- 
sad, AIR 1976 SC 177, the point that fell 
to be decided was whether the concerned 
officer: under the Kosi Area (Restoration of 
Lands to Raiyats) Act had the power to 
condone delay invoking the provisions of 
S. 5, Limitation Actin dealing with applica- 
tions filed out of time under the Act. Re- 
versing the High Court decision which had 
held that S. 5 applied to such applications, 
the Supreme Court held (page 182): - 

“We do not see how Sec. 5 could ~ be in- 

voked in connection with the application 
respon- 
dent. Under S. 5 of the Limitation Act an 
appeal or application ‘may be admitted after 
the prescribed period if the appellant or 
applicant satisfies the Court that he had 
sufficient cause for not preferring the appeal 
or making 
period’. The Collector to whom the appli- 
cation was made was not a Court, thongh 
Section 15 of the Act vested him with certain 
specified powers under the Civil P. C., also, 
the kind of application that was made had 
no time limit prescribed for it, and no ques- 
tion of extending the time could therefore 
arise.” 
Although the latter feature is absent in the 
present case as S. 20, L. A. Act prescribes a 
time limit, the earlier observations are defi- 
nite and support the learned Advocate-Gene- 
ral. ` 

13. In Mohd. Ashfaq v. S. T. A. T., U.P., 
AIR 1976 SC 2161, which is one of the cases 
mentioned in the order of reference the pri- 
mary question that arose was whether the 
time limits prescribed by the proviso to sub- 
sec. (2) of S. 58 and by sub-sec. (3), Motor 
Vehicles Act, admitted of extension under 
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S. 5, Limitation Act. After observing that 
S. 29 (2), Limitation Act makes S. 5 appli- 
cable in the case of an application for renewal 
unless its applicability can be said to be ex- 
pressly excluded by any provision of the Act 
the Supreme Court held {pari 8) that the ex- 
press provision in sub-section (3) of Sec. 58 
that the delay in making an application for 
renewal shall be condonable only if it is of 
not more than 15 days and that it expressly 
excludes the applicability of S. 5 in cases 
where an application for renewal is delayed 
by more than 15 days. With respect, we 
find it unabie to agree with the observation 
in the referring order that this decision had 
expressed the view that the Limitation Act 
was applicable to proceedings before Tribu- 
nals or other authorities and’ thus upheld the 
view expressed by the High Courts of Guja- 
rat and Bombay in ILR (1968) Guj 348 and 
AIR 1975 Bom 297 respectively. We might 
also note that in Ulahannan Chacke v. 
Pareed Marakkar, 1978 Ker LT 330: (AIR 
1978 Ker 161), this decision was relied upon 
before a Bench to support an argument that 
S. 5, Limitation Act applied to appeals be- 
fore the Appellate Authority under the 
Kerala Buildings (Lease and Rent Control) 
Act, 1965. On this the Bench made the 
following observations: “We do not see any- 
thing in the above decision tc hold that an 
application to excuse delay would lie to the 
Regional Transport Authority under Sec. 5, 
On the 
other hand, if the Limitation Act would apply 
proprio vigore even to the Regional Trans- 
port Authority the principle stated by the 
Supreme Court and its conclusion should 
have been different.” AIR 1976 SC 2161 
cannot therefore be held to have made any 
pronouncement on the question at issue. 

14. S. T. Commr., U. P. v. M. D. & Sons, 
AIR 1977 SC 523, might be passed over as 
it was concerned only with S. 12 (2) and 
not with S. 5, Limitation Act. 


15. Passing to the pronouncements of 
this Court, in Jokkim Fernandez v. Amina 
Kunhi Umma, 1973 Ker LT 138:(AIR 1974 
Ker 162) (FB) the majority judgment ruled 
that the Limitation Act applies only to Courts 
and prescribes period of limitation in respect 
of suits, appeals and applications filed only in 
Courts and that even if the power under Sec- 
tion 5 were to be read into a special or local 
law by reason of S. 29 (2) that power is 
exercisable only by Courts and not by Tri- 
bunals or other authorities. In this view, 
the learned Judges held that S. 5° did not 
govern appeals before the Appellate Auth- 
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ority under the Buildings (Lease and Rent 
Control) Act. One learned Judge dissented. 
This decision was followed in Thilakan v. 
M. C. V. Co-operative Society, 1978 Ker 
LT 256, where a Bench held that the provi- 
sions of the Limitation Act do not apply to 
proceedings before the Assistant Registrar of 
Co-operative Societies as he was not a Court 
governed by the provisions of the Civil 
F. C. In Ulahannan Chacko’s case, 1978 
Ker LT 330:(AIR 1978 Ker 161) already 
cited the same view was repeated by another 
Bench after a discussion of several cases in- 
cluding 1973 Ker LT 138:(AIR 1974 Ker 
162) (FB) and AIR 1976 SC 2161. It is also 
worth meniicning that the case went before 
a Bench on a reference made by a learned 
single Judge owing to the submission made 
by counsel that 1973 Ker LT 138 required 
reconsideration in the light of AIR 1976 SC 
2161. We have already extracted the opin- 
jon of the Bench on AIR 1976 SC 2161. It 
was ultimately held that there was no occa- 
sion to reconsider the decision in 1973 Ker 
LT 138. 


16. The last of the cases to consider is 
Commr. of Agrl. Income-tax v. T. R. I, 
1981 Ker LT 398:(AIR 1981 NOC 160) 
(FB). The question before the Full Bench 
was whether the Appellate Tribunal under 
the Agricultural Income-tax Act had power 
under Sec. 5 read with S. 29 (2), Lim. Act 
to condone delay in respect of an applica- 
tion for reference made after the prescribed 
time. The Full Bench answered it in the 
negative after a detailed discussion of the 
authorities. 


17.- The principle of the question before 
us stands concluded by the majority deci- 


tsion in 1973 Ker LT 138: (AIR 1974 Ker 
,162) (FB) and the unanimous decision in 
1981 Ker LT 398:(AIR 1981 NOC 160) 


(FB) apart from the intermediate Bench 
decisions in 1978 Ker LT 256 and 1978 Ker 
LT 330:(AIR 1978 Ker 161), although the 
cases arose on different statutes. 1981 Ker 
LT 398 was subsequent to the order of re- 
‘ference in the present case. Of the Supreme 
Court cases, there is none that supports the 
petitioner while the observations in AIR 1970 
SC 209 and AIR 1976 SC 177 rule out Sec- 
tion 5 in relation to Tribunals and jimit it 
‘to Courts. With respect we do not agree with 
the learned Judge in the order of reference 
that AIR 1976 SC2161 held that the Limita- 
tion Act was applicable to proceedings before 
Tribunals or other authorities and thus it 
upheld the view in ILR (1968) Guj 348 and 
AIR 1975 Bom 297. We do not also agree 
that this view has been subsequently follow- 
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ed in AIR 1977 SC 523 or that it is contrary, 
to the majority decision in 1973 Ker LT 
138: (AIR 1974 Ker 162) (FB) and is in 
accord with the dissenting opinion. 

18. We hold that S. 5, Limitation Act 
does not apply to an application for refer- 
ence under Section 20, Land Acquisition 
Act and that the Ist respondent was right in 
passing the order Ext. P3. The Original 
Petition therefore fails. 

We dismiss the Original Petition but in 
the circumstances without any order as to 
costs. 

Original Petition dismissed. 
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P. SUBRAMONIAN POTI, Ag. C. J. AND 
GEORGE VADAKKEL, J. 


National Insurance Co. Ltd., Appellant v. 
Thekkeyil Rajan and others, Respondents. 


A. S. No. 78 of 1977, D/- 16-8-1982. 


Motor Vehicles Act (4 of 1939), Sec- 
tions 103-A (1), 96 — Failure to intimate 
insurance company about transfer of vehicle 
— No liability of insurance company m case 
of any claim against transferee. AIR 1976 
Andh Pra 171 and AIR 1973 Raj 317, Diss. 
from. 

An insurance policy cannot be transferred 
by the insured without the consent of the 
insurer. On the insurer agreeing in such a 
transfer there is a novation of the contract 
by which the original assured is substituted 
by the new assured, the transferee tio whom 
the policy has been transferred. (Para 3) 


Under S. 103-A there is a fictional trans- 
fer of the certificate of insurance and the 
policy described in the certificdte taken by 
the transferor of a vehicle to the transferee 
thereof by providing that unless the insurer 
gives intimation of refusal to transfer the 
certificate of insurance and the policy men- 
tioned therein to the transferee within 15 
days of receipt of the application for trans- 
fer of the same in favour of the transferee, 
the same shall be deemed to have been trans- 
ferred to the transferee with effect from the 
date of the transfer of the motor vehicle. 
However, the statute does not provide as to 
what is to happen if the transferor does not 


apply to transfer the insurance policy and 
certificate. The statute also does not pro- 
vide for coverage by the insurer of 3rd 


party risk arising out of an accident that 
happens within the 15 days stated in the 
section — the insurer can very well in such 


an 


IZ/IZ/E118/82/IDD/LGC-H . 


Ke 
i 


1982 


an event refuse to transfer the certificate of 
insurance and the policy and avoid liability. 
(Para 13) 
In the instant case an accident claim was 
made against transferee owner, his driver 
and insurance company. However, the trans- 
feror had neither intimated the insurance 
company about the transfer nor sought 
transfer of the certificate of insurance. 
Held, insurance company would not be 
liable to pay compensation. AIR 1976 Andh 
Pra 171 and AIR 1973 Raj 317, Diss. from. 
Case law discussed. (Paras 6, 14) 


Cases Referred: Chronological Paras 
AIR 1982 Mad 83 7 
AIR 1981 Mad 174 7 
AIR 1976 Andh Pra 171 . 8, 9, 10 
AIR 1973 Mys 350: 1973 Acc CJ 306 

8, 12 
AIR 1973 Raj 317: 1973 Ace CJ 460 

8, 11 


(1938) 60 Li L Rep 311 : (1938) 2 Ail ER- 


267:158 LT 476, Peters v. General Acci- 
dent, and Life Assurance Corpa. Lid. 

. 4,5 

(1937) 4 Alt ER 628:54 TLR 202, Peters v. 

General Accident, and Life Assurance 

Corpn. Ltd. 4,5, 7 


S. K. Brahmandan and G. S. Prabhu, for 
Appellant; Govind Bharathan, for Respon- 
dents. 


GEORGE VADAKKEL, J.:— This ap- 
peal is from a suit for compensation in re- 
spect of an accident involving bodily injury 
to the plaintiff. The accident arose out of 
the use of motor vehicle, a lorry with regis- 
tration number K.L.D. 4282, at a place called 
Thalayi. The accident was on 15-11-1973. 
At the time of the accident the plaintiff was 
sitting on a bicycle on the road-side far re- 
moved from tarred-portion resting his feet 
on the ground. While so the lorry hit him 
and he was knocked down. His right man- 
dible was fractured and he lost a number of 
teeth. He underwent treatment in the Medi- 
cal College Hospital, Calicut from  15-11- 
1973 to 4-12-1973. He claimed -compensa- 
tion to the tune of Rs. 12,000/- against the 
driver of the lorry, the ist defendant, its 
owner, the 2nd defendant and the National 
Insurance Company, the 3rd defendant who 
is the appellant before us. The lower Court 
decreed the suit for Rs. 4,250/- against all 
the defendants. The Insurance Company 
disputes its liability for compensation and 


that is the only question that falls to be 
decided here. 
2. There is no dispute that the vehicle 


originally belonged to one C. K. Kuaha- 
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hamad who is not a party to the suit. It was 
he who insured the vehicle with the 3rd de- 
fendant-insurance company. While the 
policy was current, Kunhahamad sold the 
vehicle to the 2nd defendant. First defen- 
dant-driver is the 2nd defendant’s employee. 
It is common case that though Kunhahamad 
transferred the ownership of the vehicle to 
the 2nd defendant, he did not transfer the 
insurance policy to the 2nd defendant. 
Therefore, the insurance company raised the 
contention that the policy has lapsed and 
that the insurance company is not liable to 
satisfy the judgment and decree against de- 
fendants 1 and 2 as provided for by Sec. 96 
of the Motor Vehicles Act, 1939. The lower 
Court found against this contention and 
decreed the suit, as aforesaid, against all 
the defendants including the 3rd defendant- 
insurance company. 

3. Under the insurance policy what the 
insurance company has undertaken is to in- 
demnify the insured, inter alia, “against any 
liability which may be incurred by him in 
respect of the death of or bodily injury to 
any person or damage to any property of a 
third party caused by or arising out of the 
use of the vehicle in a public place”. (Sec- 
tion 95 (1) (b) @) of the Motor Vehicles Act). 
The indemnification provided by the policy 
may also extend to any person driving the 
vehicle with the consent of or on the order 
of the insured. Admittedly the insured 
under the policy is C. K. Kunhahamad. 
The insured under the policy is not the 2nd 
defendant, the owner of the lorry at the time 
of the accident, nor thz first defendant who 
was driving the vehicle at that fime, as an 
employee of the 2nd defendant. The con- 
tract of insurance is a contract of personal 
indemnity and therefore the insured cannot 
transfer the benefits under a policy so long 
as such benefits are contingent. In short an 
insurance policy cannot be transferred by 
the insured without the consent of the in- 
surer. On the insurer agreeing fo such a 
transfer there is a novation of the contract 
by which the original assured is substituted 
by the new assured, the transferee to whom 
the policy has been transferred. It follows 
both defendants 1 and 2 cannot look to the 
3rd defendant-insurance company for any 
indemnity on the basis of an insurance 
policy issued by the 3rd defendant. 

4. In Peters v. General Accident, and 
Life Assurance Corpn. Ltd, (1938) 60 
LI L Rep 311 CA Sir Wilfrid Greene, M. R. 


said :— 


“It appears to me to be as plain as any- 
thing can be that a contract of that kind is 
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in its very nature not assignable. 
of the assignment, if it were possible to 
assign, was stated by Mr. Comyns Carr to 
be that from and after the assignment the 
name of Mr. Pope, the assignee, would have 
taken the place of Mr. Coomber in the 
policy, and the policy would have to be 
read as though Mr. Pope’s name were men- 
tioned instead of Mr. Coomber’s; in other 
words, the effect of the assignment would 
be to impose upon the insurance company 
an obligation to indemnify a new assured or 
persons ordered or permitted to drive by 
that new assured. That appears to me to 
be altering in toto the character of the risk 
under a policy of this kind. The risk tbat 
A.B. is going to incur liability by driving 
his motor car, or that persons authorised 
by A. B. are going to cause injury by driv- 
ing his motor car is one thing. The risk 
that C. D. will incur liability by driving a 
motor car or persons authorised by C. D. 
will incur liability through driving a motor 
car is, or may be, a totally different thing. 
The insurance company in this case, as in 
every case, makes inquiries as to the driving 
record of the person proposing to take out 
a policy of insurance with them. The busi- 
ness reasons of that are obvious, because a 
man with a good record will be received at 
an ordinary rate of premium and a man 
with a bad record may not be received at 
all or may be asked to pay a higher pre- 
mium. The policy is in a very true sense 
one in which a personal element is inherent 
of such a character as to make it in my 
opinion quite impossible to say that the 
policy is one assignable at the volition of 
the assured.” 
The Court of Appeal in the above 
affirmed the decision of Goddard J. (as he 
then was) in Peters v. General Accident, 
and Life Assurance Corpn. Ltd., (1937) 
4 Ail ER 628, where the learned Judge said: 


“I do not think that you can assign a 
policy of this nature at all ......... You can- 
not thrust a new assured upon a company 
against its will. If you do that, you must 
have a novation. You must have the release 
of the assured and the acceptance of a new 
assured.” (p. 633) 


5. That the position under the Motor 
Vehicles Act is also the same admits of no 
doubt. Till the Act was amended by the 
Motor Vehicles (Amendment) Act, 1969 (Act 
56 of 1969) by introducing thereinto Sec- 
tion 103-A, there was no provision in the 
Act concerning transfer of certificate of in- 
surance. By S.°J63-A introduced into, the 


The effect 


case 


Act by the Amending Act with | effect from 7 
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1-10-1970 where the transferor of a vehicle 
proposes to transfer to another person the 
ownership of the motor vehicle, he may also 
apply in the prescribed form to the insurer 
for the transfer of certificate of _insurance 
and the policy described in the certificate in 
favour of the person to whom the motor 
vehicle is proposed to be transferred. On 
such application being made to the insurer, 
under that section, the insurer is bound to 
intimate the insured (the transferor) and such 
other person (the transferee) of refusal, if 
any, to transfer the certificate and the policy 
to the other person, within 15 days of receipt 
of such application. If no such intimation 
is given to the transferor and the transferee 
within the 15 days prescribed in that behalf, 
“the certificate of insurance and the policy 
described in the certificate shall be deemed 
to have been transferred in favour of the 
person to whom the motor vehicle is trans- 
ats with effect from the date of its trans- 
er”. 

This provision in S. 103-A (1) shows that 
the insurer can refuse to transfer the certi- 
ficate and the policy despite the fact that the 
motor vehicle has been transferred, No 
doubt the section contains a deeming provi- 
sion to the effect that unless the msurer 
intimates the transferor and the transferee 
of the refusal to transfer the certificate and 
the policy to the transferee within 15 days 
of the receipt of the application for transfer 
of the certificate and the policy, it shall be 
deemed that the same have been transferred 
in favour of the transferee with effect from 
the date of the transfer of the motor vehi- 
cle. Sub-section (2) of S. 103-A enables the 
insurer to refuse to transfer to the trans- 
feree of the vehicle the certificate of insur- 
ance and the policy described in the certi- 
ficate if he considers it necessary so 
having regard to the previous conduct of 
the transferee as a driver of motor vehicles; 
or as a holder of the policy of insurance 


in respect of any motor vehicle; or any con-. 


ditions which may have been imposed in re- 
lation to any such policy held by the appli- 
cant; or the rejection of any proposal made 
by such other person for the issue of a 
policy of insurance in respect of any motor 
vehicle owned or possessed by him. 


Under sub-section (3) of S. 103-A where 


a motor vehicle has been transferred by the 
owner to another and the insurer has refus- 
ed to transfer in favour of the transferee of 


the motor vehicle the certificate of insurance — 
and the policy described therein, the insurer . l 
is bound to refund. to the transferee of the. 

vehicle the, amount, if any, which, under . the 
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terms of the policy, be would have had to 
refund to the insured (the transferor of the 
vehicle) for the unexpired term of such 
policy. These provisions show that the law in 
India is not different from that stated by God- 
dard J. in Peters v. General Accident, 
and Life Assurance Corpn. Ltd., (1937) 4 All 
ER 628, as confirmed by the Court of Ap- 
pea' in Peters v. General Accident, and 
Life Assurance Corpn. Ltd., (1938) 60 Li L 
Rep 311. 


6. In the face of the admission that the 
insurance policy has not been transferred to 
the 2nd defendant, the 3rd defendant-insur- 
ance company cannot be held to be liable 
to indemnify defendants 1 and 2 or to 
satisfy the judgment and decree obtained 
by the plaintiff against defendants 1 and 2. 
In other words, the 3rd defendant-insurance 
company is not liable under S. 96 of the 
Motor Vechices Act, 1939 and that provision 
is of no avail to the plaintiff to realise the 
amount of compensation payable by defen- 
dants 1 and 2 from the 3rd defendant-insur- 
ance company. 


7. We are supported in this our view by 
the decisions in Hema Ramaswami v. K. M. 


V. Panjani (AIR 1981 Mad 174) and 
National Insurance Co. Ltd. v. Thirumalai 
Ammal (AIR 1982 Mad 83). The second 


mentioned decision also relies on Peters v. 
General Accident, and Life Assurance 
Corpn. Ltd., (1937) 4 All ER 628. These 
decisions take the view that the insurance 
policy lapses upon the transfer of the owner- 
ship of the motor vehicle unless the insur- 
ance company agrees to accept the trans- 
feree as the insured in relation to the vehicle 
either at the instance of the transferor or of 
the transferee. We are in agreement with 
the view expressed by the Madras High 
Court in the aforesaid decisions. 


8. The lower Court relied on the deci- 
sions in Haji Zakaria v. Naoshir Cama (AIR 
1976 Andh Pra 171). It noticed that the 
‘Mysore High Court has taken a contrary 
view in B. P. Venkatappa Setty v. B. N. 
Lakshmiah, 1973 Acc CJ 306:(AIR 1973 
Mys 350) and that the Rajasihan High Court 
has followed the decision in Padma Devi v. 
Gurbaksh Singh, 1973 Acc CJ 460:(AIR 
1973 Raj 317). 


9. In Haji Zakaria v. ŅNaoshir Cama 


(AIR 1976 Andh Pra 171) the Andhra Pra- 


desh High Court rested its decision on . two 
grounds in the alternative. That was a case 
where the owner of the motor car died and 


the question was as to whether his heirs who. 


inherited the car would also get the benefit 
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of the insurance policy relating to the car 
taken by the deceased. The Andhra Pradesh 
High Court pointed out that the heirs have 
obtained a succession certificate and that 
therefore “if the car is property and has 
passed, on the death of its owner, to his 
heirs, on principle the policy of insurance 
taken by the late owner for which he paid 
valuable consideration in the shape of pre- 
mium should also be property” which would 
“devolve on his heirs by operation of law”. 
On that basis that Court held that the heirs 
became entitled “to the car as well as to the 
benefits of the policy which was still in 
force”. We do not propose to examine this 
aspect herein in so far as this is not a case 
of that class. 

10. The Andhra Pradesh High Court in 
the alternative and mainly rested its decision 
relying on Ss. 94, 95 and 96 of the Motor 
Vehicles Act. We are unable to find any- 
thing either in S. 94 or 95 which would 
make the insurer liable to indemnify some 
One other than the insvred. Section 94 
Speaks of the necessity for insurance against 
third party risk and S. 95, of the require- 
ments of policy and limits of liability. It is 
Section 96 that casts liability on the insurer 
to satisfy judgments against persons insured 
in respect of 3rd party risk and thereunder 
the insurer’s liability, as already pointed 
out, is to satisfy judgments against persons 
insured in respect of third party risks and 


not judgments against persons, who vis-a-vis 
the insurer are not insured. We regret we 
are unable to subscribe to the view express- 
ed by the Andhra Pradesh High Court in 
Haji Zakaria v. Naoshir Cama (AIR 1976 
Andh Pra 171). 


1i. In Padma Devi v. Gurbaksh Singh, 
1973 Ace CJ 460:(AIR 1973 Raj 317) the 
Rajasthan High Court proceeded on the 
basis that S. 96 (2) of the Motor Vehicles 
Act specifies the defences that are open to 
an insurance company: such specification of 
the defences is exhaustive; and it is not open 
to an insurance company to raise any other 
defence. Noticing S. 96 (2) as aforesaid the 
Rajasthan High Court went on to say that 
the only circumstance in which tlhe company 
can take up the above defence is when the 
policy has been cancelled in accordance with 
the provisions of S. 96 (2) (a). It appears 
to us that (with respect) the reasoning as 
aforesaid founded on sub-section (2) omits 
to notice the provision in sub-section (1) of 
Section 96 which is to the effect that the in- 
surer’s liability is only where a. “judgment 
in respect of any such liability as is requir- 
ed’ to be covered by a policy under Ci. (b) 
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of sub-section (1) of $. 96 is obtained 
against any person insured by the policy”. 
In such a case, that is, where judgment is 
rendered against a person insured, then sub- 
section (2) comes into play and provides 
that the insurer shall not be liable to pay 
any sum, if one or the other cf the matters 
stated therein is obtained. 


12. The Mysore High Court in K. P. Ven- 
katappa Shetty v. B. N. Lakshmiah, 1973 
Ace CJ 306: (AIR 1973 Mys 350) has taken 
the view we have taken, namely, that the in- 
surance policy is a personal contract for in- 
demnity and lapses upon the transfer of the 
vehicle and that therefore the benefit of the 
policy would not be available to the trans- 
feree without an express agreement with the 
insurance company. We are in agreement 
with the view expressed as aforesaid by the 
Mysore High Court — however, note, that 
new S. 103-A governs this point. 


13. It remains to be pointed out that Sec- 
tion 103-A does not go the whole way. No 
doubt, under that section there is a fictional 
transfer of the certificate of insurance and 
the policy described in the certificate taken 
by the transferor of a vehicle to transferee 
thereof by providing that unless the insurer 
gives intimation of refusal to transfer the 
certificate of insurance and the policy men- 
tioned therein to the transferee within 15 
days of receipt of the application for trans- 
fer ef the same in favour of the transferee, 
the same shall be deemed to have been trans- 
ferred to the transferee with effect from the 
date of the transfer of the motor vehicle. 
However. the statute does not provide as to 
what is to happen if the transferor does not 
apply to transfer the insurance policy and 
certificate. The statute also does not pro- 
ivide for coverage by the insurer of 3rd party 
{risk arising out of an accident that happens 
within the 15 days stated in the section -- 
the insurer can very well in such an event 
refuse to transfer the certificate of insurance 
and the policy and avoid liability. 





In view of the large use of motor vehicles 
on the road it appears to us that it is neces- 


sary that the Legislature bestows its atten- 
tion on these aspects and provide for such 
eventualities as are mentioned above. Per- 


haps the same could be achieved by provid- 
ing for a statutory fictional transfer of the 
certificate of -insurance and the policy men- 
tioned therein automatically with the trans- 
fer of the vehicle with the further provision 
that till the insurer repudiates the insurance 
and cancels the same with notice te the con- 
cerned authorities uader the M. V. Act, tho 
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insurance policy shall be in force and that 
the same would not lapse on mere transfer 
of the vehicle in respect of which such 
policy has been taken. 

14. In view of what is stated hereinbefore 
the appellant is entitled to succeed. We set 
aside the judgment and decree of the lower 


Court to the extent the same are against the] ` 


3rd defendant-appellant and only to that ex- 
tent. The judgment and decree passed by 
the lower Court is otherwise confirmed. The 
third defendant-appellant shall suffer costs in 
this Court and in the lower Court. This 
appeal is allowed as stated above to the 
above extent. 

Order accordingly. 
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V. KHALID AND BALAGANGA- 
DHARAN NAIR, JJ. 


P. K. Damodaran Unni, Appellant v. State 
of Kerala and another, Respondents. 


A. S. No. 26 of 1977, D/- 21-6-1982. 


Kerala Civil Courts Act (1 of 1957}, Sec 
tion 13 (1) Plaintiff required to value 
plaint according to real value of subject 
matter, valuing it accordingly — He cannot 
overvalue if in appeal. 


Where the plaintiff had to value and did 
value the plaint according to the real value 
of the subject matter, he could not be allow- 
ed to overvalue the suit in appeal as he had 
correctly valued the subject matter and had 
not merely valued it for fiscal purchase on 
some other basis. There is no question of 
redelermining the real value for the purpose 


——i 


of the appeal. 1967 Ker LR 656, Rel. on. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1968 Orissa 60 5 
1967 Ker LR 656: 1967 Ker LT 1059 8, 10 
AIR 1966 Cal 205 (FB) 4 
AIR 1964 SC 164 2, 10 
AIR 1963 Him Pra 9 7, 10 
AIR 1961 Mad 511 (FR) 6 
AIR 1957 Orissa 109 4 
AIR [949 Mad 739 (FB) 6 
AIR 1931 Cal 417 9, 10 
AIR [919 Cal 118 3 


M. Krishnan Nair and N. A. Augustine, 
for Appellant; H. Sivaramakrishna Iyer and 
Govt. Pleader, for Respondents, 

BALAGANGABDHARAN NAIR, J. :— 
The order covers only the maintainability 
of the appeal in this Court, an objection 
that was raised by the learned Government 
Pleader in the course of the hearing. The 


IZ{IZ/D952/82/SNV 


1982 


plaintiff who is the appellant purchased a 
power tiller under hire purchase on a loan 
of Rs. 9,822.47 granted by the State Govern- 
ment to be repaid in ten half-yearly instal- 


ments. To secure the loan the plaintiff 
executed a simple mortgage. The instal- 
ments fell into arrears and when coercive 


steps were started for realising the money 
the plaintif brought the suit (A) to declare 
as void the hire-purchase agreement being 
vitiated by mistake of fact or alternalively 
to cancel it being vitiated by misrepresenta- 
tion, (B) to rescind the hire-purchase agree- 
ment as the Government had committed 
breach thereof, (C) to allow the plaintiff, as 
a consequence, to realise Rs. 5,038.77 as 
consideration that had failed or as compen- 
sation with future interest, (D) to declare as 
a consequence that the mortgage is extin- 
guished, (E) to restrain the Government bya 
permanent injunction from recovering the 
hire amount under the Revenue Recovery 
Act, and (F) to grant other incidentai and 
consequential reliefs. As for valuation, the 
plaintiff stated that A and B reliefs were 
valued at Rs. 9,822.50 being the market 
value of the tiller and that the other reliefs 
being ancillary do not require separate court- 
fees. He thus put the total valuation for all 
the reliefs at Rs. 9,822.50 and paid a court- 
fee of Rs. 963 ad valorem. Consistent with 
this valuation the suit was instituted in the 
Subordinate Judges Court. After trial the 
suit was dismissed and the plaintiff has 
brought this appeal. In the memorandum 
of appeal he put the valuation at Rs. 9,822/- 
as in the Court below and paid a court-fee 
of Rs. 963/-, though he added at the foot of 
the memorandum: “The subject matter of 
the suit is over Rs. 10,000/-”, without indi- 
cating its basis. 

2. Under S. 13 (1), Civil Courts Act 
“Appeals from the decrees and orders of a 
Munsiff’s Court and where the amount op 
value of the subject matter of the suit does 
not exceed ten thousand rupees from the 
original decrees and orders of a Subordinate 
Judge’s Court shall, when such appeals are 
allowed by law, lie to the District Court”. 
In order to sustain the appeal in this Court, 
counsel for the appellant contended that 
irrespective of the valuation in the  plaint, 
the “amount or value of the subject matter 
of the suit” exceeds Rs. 10,000/- and that 
- the appeal is therefore competent. In aid of 
this contention he cited a number of deci- 
sions where the question of valuation of the 
subject matter for leave to appeal ‘to the 
Privy Council, Federal Court and Supreme 
Court arose. We shall presently note these 
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decisions but before doing so and consid- 
ering their impact, we must point out that 
the plaint nowhere states that the amount or 
value of the subject matter is above Rupees 
10,000/- and all that the memorandum of 
appeal contains is the bald statement about 
the subject matter noticed above. The sub- 
ject matter of the suit was avoidance or 
cancellation of the hire-purchase agreement 
of which the consideration was Rs. 9,822/- 
which the plaintiff received as loan from the 
Government for purchasing the tiller. About 
this value there is no doubt or dispute. If 
on the other hand it is less than thereal or 
market value, then on the authority of Kunju 
Kesavan v. M. M. Philip, AIR 1964 SC 164: 
“A plaintiff, who sets a lower value on a 
claim which he is required to value accord- 
ing to the real or market value, cannot be 
permitted to change it subsequently, because 
this would amount to approbation and re- 
probation.” 
This means that the appellant is 
to overvalue the subject now. 


3. Turning to the cases, the earliest of 
them Lagandeo Prosad v. Reid, AIR 1919 
Cal 118, was concerned wiih applications for 
leave to appeal to the Privy Council, One 
of the conditions for the leave was that the 
subject matter of the suit in the Court of 
first instance was Rs. 10,000/- or upwards 
and the amount or value of the subject mat- 
ter in dispute on appeal to the Privy Coun- 
cil was of the same value or upwards. So 
far as relevant, the valus of the subject 
matter which was in dispute on appeal was 
whether the plaintiff was entitled to Rupees 
5,000/- as damages and also whether he was 
entitled to a declaration of certain rights 
as a riparian owner. When both the mat- 
ters were taken into consideration, the value 
of the subject matter of the suit and of the 
appeal was upwards of Rs. 10,000/-. As the 
test was satisfied leave was granted. The 
decision is hardly of any assistance to the 
appellant. 


4. Haramani Devi v. Balaram Panda, 
AIR 1957 Orissa 109 and Brindaban v. Kalis 
pada, AIR 1966 Cal 205 (FB), arose on ap- 
plications for certificate to the Supreme 
Court under Art. 133 (1) (a) or Section 110, 
C. P. C. or both together, as they then 
stood. The suits were for specific perform. 
ance and one of the questions was whether 
the value for the purpose of the certificate 
was the consideration fixed in the agreement 
of sale or the real or market value of the 
property. It was held —— the Orissa decision 
was one of the cases followed by the Cal- 
cutta High Court — that while court-fee 
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need be paid only on the consideration the 
real or market value would govern the ques- 
tion’ of certificate. 

5. Mitrabhanu v. Kamal, AIR 1968 
Orissa 60, also arose on an application for 
certificate to the Supreme Court under Arti- 
cle 133 (1) (a) and (c) in a suit for declara- 
tion of title and possession over a property 
valued at Rs. 5,100/-. Although certificate 
was refused on the ground that the valuation 
fell below the mark, the Court observed 
that what is meant by “value of the subject 
matter” as contemplated under Art. 133 (1) 
is the real or market value and not any 
value which may have been stated jin the 
plaint for the requirements of the Court-fees 
Act or the Suits Valuation Act. This does 
not imply that the valuation in the plaint 
can in all cases be reprobated by the plain- 
tiff. . 

6. Counsel also relied upon Molugu 
Lakshminarasimhacharyulu v. Marisetti Rat- 
nam, AIR 1949 Mad 739 (FB) concerning 
applications for certificate to appeal to the 
Federal Court and Kuppanna v. Peruma, 
AIR 1961 Mad 511 (FB) which was con- 
cerned with a like application for leave to 
appeal to the Supreme Court. These deci- 
sions held that such an applicant can show 
that the real value of the subject matter is 
higher than the value adopted in the plaint. 
Although the nature of the suits and the 
mode of valuation in the two decisions. are 
not quite clear both of them related to im- 
movable properties. 


7. The last of the cases cited was Sarju 
Singh v. Gurdwara, AIR 1963 Him Pra 9, 
a decision of the Judicial Commissioner’s 
Court. Under the Himachal Pradesh (Courts) 
Order 1948 a second appeal was competent 
if the value, of the suit was Rs. 1,000/- or 
‘upwards or the decree of the District Court 
involved directly some claim to or question 
respecting property of like value. The order 
defined ‘value’ as meaning the amount or 
value of the subject matter of the suit. The 
plaintiff-appellant had valued the suit which 
was for a permanent injunction to restrain 
the respondents from interfering with his 
possession at Rs. 140/-. Obviously in order 


to ‘sustain the second appeal he stated, with- 
out: any basis, that the value of the subject 


_ Matter of the, suit was Rs. 1,000/-. After 
hotding that “ong arbitrary valuation cannot 
, be substituted by. another arbitrary valua- 


explained that the expression ‘subject matter 
of suit’ sometimes. refers tothe . -eoncrelé 
. property to, which, the. suit; relates and: ‘some- 
‘times to’ the title ‘which -is asserted in the 
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suit and at others to the relief claimed. It 
was further added that the expression as 
used in the order appears to refer (a) ina 
money suit to the amount claimed and (b) in 
a suit relating to property to the right or 
title of the plaintiff alleged to have been in- 
fringed. 


8. We might refer to Neelechikunnummal 
Pathu v. Katheesa, 1967 Ker LR 656, where 
Raman Nayar J. held that the words “value 
of the subject matter of the suit” in Sec. 13 
of the Civil Courts Act and the words “a 
suit as to whose value” in S. 53 (1) of the 
Court-fees and Suits Valuation Act connote 
the same thing so that the valuation of a 
suit for the purpose of jurisdiction under 
Section 13 of the Civil Courts Act has to be 


done in accordance with S. 53 (1) of the 
Court-fees and Suits Valuation Act, where 
specific provision is not otherwise made 


under the latter Act or under any other law 
and where S. 53 (2) has no application since 
the court-fee payable is not a fixed fee. In 
that case the value of the suit for purposes 


of court-fee was only Rs. 7,912.50 and 
although this was shown in the plaint and 
memorandum of appeal. the valuation „was 
shown as Rs. 10,567.50 — in excess of 


Rs. 10,000/- — which was arrived at by add- 
ing two alternative reliefs even though only 
the higher should be taken into account. 
In order to maintain the appeal in the High 
Court it was attempted to show that the 
market value of the property which was in 
excess Of Rs. 10,000/- governs the matter 
and it was also pointed out ‘that for the pur- 
pose of S. 110, C. P. C. the value of the 


subject matter of the suit is the market value. 


The learned Judge rejected the contention 
holding that it was only where no special 
provision exists: “valuation” means “market 
value” and that where special provision exists 
for valuation for purposes of- jurisdiction, 
valuation has to be a to that provi- 
sion. 


9, In hiahendernavaven v. Janakinath, 


AIR 1931 Cal 417, Rankin, C. J. held (C. C. 


Ghose J. concurring) : 


“Tt is. I think clear that the valie ee 
to in S. 110 of the Code is. the real ormar- 


.ket value and that where, under the Court- 


fees Act or otherwise, a plaint or memoran- 
dum of appeal is not required to be valued 
according to the real or market value, but 


. is allowed_or required to be valued upon 
tion for the. -purpgse. af. the appeal, the Court - 


some other basis, the doctrine of. ‘approbate 


l and ‘teprobate’. does not apply.” . 


-.40. We find it unable tọ: secant counsel’s 
contention. As prescribed ‘by S. 53 (D, 
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‘will not help the appellant as he 
~ rectly valued. the plaint.’ 


Court-fees and Suits Valuation Act .and as 
explained in 1967 Ker LR 656 the value for 
the purpose of computing court-fee should 
be the same in this suit as it does not fall 
within any specific different provision, Again 
as 1967 Ker LR 656 has, with respect, cor- 
rectly explained, the words “a suit as to 
whose value” in S. 53 (1) and the words 
“value of the subject matter of the suit” in 
Section 13, Civil Courts 
same thing. The plaintiff had to value and 
did value the plaint according to the real 
value of the subject matter and there is no 
question of redetermining the real value for 
the purpose of the appeal as the appellant 
in 1967 Ker LR 656 attempted to do. The 
doctrine of ‘approbate or reprobate’ as point- 
ed out in AIR 1931 Cal 417 andas settled in 
AIR 1964 SC 164 applies where the real or 
market value has been fixed in the plaint; 
it ceases to apply only where the plaint is 
allowed or required to be valued upon some 
other basis. The appellant, as we observed 
above, cannot be allowed to overvalue the 
suit now as he had correctly valued the sub- 
ject matter and had not merely valued it 
for fiscal purpose on some other basis. The 
decisions quoted by the appellant have, in 
our view, no application and as for AIR 1963 


‘Him Pra 9, on which particular reliance was 


placed, the actual decision or the reasoning 
had cor- 


We uphold the objection of the learned 
Government Pleader and direct that. the 
appeal memorandum be returned to the ap- 
pellant for presentation to the proper Court. 

- Order £ accordingly: 
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P. SUBRAMONIAN POTI, Ag. C. J. AND 


GEORGE VADAKKEL, J. 


Kooran Kuriappu Kunjipalu, Petitioner v. - 


Kooran Chakku Pappu, Respondent. 
GRP. 


(11 of 1970), S. 2 (4) —--Debt — Debt in- 


.. curred prior“to’ commencement of Act — 
:” Renewal of liability after commencement of 
' ‘Act ander fresh contract — 
: fall within purview of Act. 


et would 


Where the debt incurred byo an. agricul- 


` turist before the commencement of Act under 
“a promissory note was renewed ` “after, the 
` ‘éomniencement’ of Act under fresh noté, it . 
could not be said that the debt. did: not fall., 
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within purview of the Act as the promissory 
note was in renewal of an earlier note and 


incurring of the liability was prior to the 
commencement of the Act and S. 2 (4) en- 
ables a Court to treat a liability incurred 


prior to the commencement of the Act and 
renewed after the commencement of the Act 
as a debt coming within ihe scope of the 
Act. 1969 Ker LT 922, Rel. on. (Para 3) 


- (B) Kerala Agriculturist? Debt Relief Act 
(11 of 1970), S. 8 (i) — Claim for benefit 
under — Availability — Compromise decree 
in respect of money suit — Defendant not 
setting wp plea in trial that he was entitled 
to the benefit of Act — He would not be 
debarred from raising. that contention in a 
petition to amend decree in exercise of pro- 
vision in S. 8 (2). (Civil P. C. (1908), 5. 11). 

Where a defendant in a suit based upon a 
promissory note executed by the defendant 
in favour of the plaintiff, failed to set up in 
the trial the plea that he was entitled to the 
benefit of the Act and the decree was passed 
as agreed by the parties, he would not be 
debarred from raising that contention in a 
petition to amend the decree in exercise of 
the provision in S. 8 (2). In a case where a 
plea is available to a defendant, but he has 
not urged the plea the theory of “might and 
ought” embodied in Expln. IV to S. 11 of 
the Civil P: C. would operate to preclude the 
defendant from urging such a plea once the 
decree is passed. But by the operation of 
sub-section (2) of S. 8 there will be no such 
bar. AIR 1959 SC 275 and 1960 Ker LT 


1207, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
1969 Ker LT 922: 1970 Ker LJ 5 12 3 
l 1966 Ker LT 1143 | 3 


1960 Ker LT 1207: 1960 Ker LI 1435 4 
AIR. 1959 SC 275 ye 4 


; T. 8. Venkateswara Tyer, P. K. Balasubra- 
manyan, K. S. Rama-Warrier and S. V. Bala- 
krishna Iyer, for -Petitioner: -T. L. Viswa- 


Mathi Iyer, for Respondent, 


_SUBRAMONIAN POTI, “Ag GC. Ie 
Our’ learned. brother Sukumaran, J., referred: 
this case to a Division Bench as an impor- 
tant question of a recurring nature’ was ‘said 
to arise in the revision and therefore. an 
authoritative decision of this ‘Court was ‘con- 
sidered desirable by the learned Judge. The 
question’ is’ whether a compromise decree in 
a: suit for ` money could be reopened’ ‘for am- 


-ending the’ decree under S. “8 '(2) of the 
‘Kerala Agriculturists” ‘Debt "Relief Act, 11 of 


1970." There-is ‘another | controversy and that 


-is-whether-:the: debt ‘in: this case is a debt 


A taling within the ‘purview, of} Act 11' of 1970. 
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2. When the decree-holder filed an appli- 
cation for execution of the decree passed 
against the judgment-debtor, he filed I. A. 
No. 412 of 1981 seeking amendment of the 
decree under S. 8 (2) of Act 11 of 1970. 
This provision enables a person to apply for 
such amendment of a decree for repayment 
of any debt if the judgment-debtor is an 
agriculturist. Such amendment is to be 
made so as to apply the provisions of the 
Kerala Agriculturists’ Debt Relief Act to the 
decree. In the case before us the suit was 
based upon a promissory note executed by 
the defendant in favour of the plaintiff in 
1971 and when the case came up for trial 
the defendant withdrew his contentions. A 
decree was passed as agreed to by the par- 
ties. It is agreed that in the written state- 
ment of the defendant he did not seek the 
benefit of the Kerala Agriculturist? Debt 
Relief Act, 11 of 1970 so much so the with- 
drawal of his contentions did not involve 
withdrawal by him of any contention as to 
the benefit of the Act. He seeks the benefit 
of the Act because, according to him, he is 
an agriculturist — a fact not in dispute — 
and further the debt though under a pro- 
missory note of 1971 is really a debt incur- 
red in 1968 under a promissory note execut- 
ed then. His case was that the note in 
1971 was only a renewal of the earlier note. 
Since the basic question would be whether 
the debt falls within the purview of the Act 
the finding of the Court below on this ques- 
tion is of relevance. That Court finds that 
the debt cannot be said to be incurred by 
the petitioner before the commencement of 
the Debt Relief Act on the ground that it 
was in renewal of a note executed in 1968. 
It proceeds to observe that no evidence was 
adduced with respect to that contention in 
the suit or in the proceeding before him and 
even assuming that it was so, by agreeing 
to the compromise after withdrawing all the 
contentions it was not open to the judgment- 
debtor to plead that the debt was incurred 
before the commencement of the Debt Re- 
lief Act. Whether it is open to the judg- 
ment debtor to plead so is the main question 
arising for decision and we will advert to 
that shortly. But the learned Judge is not 
right in assuming that a debt incurred in 
1968 under a promissory note and renewed 
in 1971 under fresh note does not fall 
within the scope of the Act. The observa- 
tion as to absence of evidence is evidently 
erroneous as the plaint itself refers to the 
renewal of the 1968 note. The reply notice 


of the defendant is seen produced jin the 
case as Ext. Al. That reply notice men- 
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tions that the note of 1971 was in renewal 
of the note of 1968 and it is with reference 
to that the plaint averments have been made 
Which averments do show that the plaint 
note is in renewal of an earlier note of 1968 
and incurring of the liability is prior to the 
commencement of Act 11 of 1970. 

3. Now we will advert to the question 
whether a debt falls within the scope of the 
Act when it is under a promissory note or 
other transaction entered into renewing an 
earlier transaction which was before the am- 
endment of the Act. It is true that on the 
happening of such an event the parties are 
bound by the obligations under the fresh 
contract and their rights also will be defined 
by the terms of such contract. What we 
have to consider is the definition of the 
term ‘debt? in the Act. The term ‘debt’ is 
defined in S, 2 (4) of the Act as meaning 
any liability in cash or kind, whether secur- 
ed or unsecured, due from or incurred by 
an agriculturist on or before the commence- 
ment of the Act, whether payable under a 
contract, or under a decree or order of any 
Court, or otherwise. We need not advert to 
that part of the definition which may not be 
relevant for our purpose. One of us in the 
decision in Philippose Thomas v. State Bank 
of Travancore (1969 Ker LT 922} had to 
consider the similar definition of the term 
‘debt? in S. 2 (c) of the Kerala Agriculturists’ 
Debt Relief Act, 31 of 1958 in the context 
of a plea that if such a debt incurred prior 
to the commencement of the Act is renewed 
under a fresh contract the benefit. of Act 
31 of 1958 will not be available to the debtor. 
Dealing with this, this Court said: 


“5. It appears to me that S. 2 (c) enables 
a Court to treat a. liability incurred prior to 
the commencement of the Act and renewed 
after the commencement of the Act as a 
debt coming within the scope of the Act. 
No doubt, incurring of the liability must be 
on or before the commencement of the Act; 
but if it is payable under a contract, a 
decree or an order of the Court whether 
before or even after the commencement of 
the Act, the definition in S. 2 (c) would 
If a fresh document’ is executed res 
newing the liability under an earlier trans- 
action or settling an earlier transaction, one 
that is prior to the commencement of the 
Act, and if a suit is instituted on the basis 
of the fresh document so executed, no doubt, 
for the purpose of the suit the amount is 
payable by the defendant by virtue of the 
fresh contract but it is in respect of a liabi- 
lity incurred prior to the commencement of 
the Act. If so, I cannot see my way te 
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accept the contention of the learned counsel 
for the respondent that S. 2 (c) has no ap- 
plication to a case of execution of a fresh 
document renewing the earlier debt under 
Section 2 (c) of the Act. I am supported 
in coming to this conclusion by the decision 
of this Court in Joseph v. Varkey (1966 Ker 
LT 1143).” 

We are in agreement with the above state- 
ment of the law. Ji is therefore evident that 
the debt in this case falls within the pur- 
view of the Kerala Agriculturist? Debt Re- 
lief Act, 11 of 1970. 


å. The further question is whether the 
right to the benefit of the Act must be faken 
to have been waived by the judgment-debtor 
and therefore is not to be permitted to ba 
urged. Section 8 of Act 11 of 1970 reads: 


“8. Amendment of certain decrees.— 
(1) Where, before the commencement of 
this Act, a Court has passed a decree for 
the repayment of a debt, it shall, on the ap- 
plication of any judgment-debtor who is an 
agriculturist or on the application of the 
decree-holder, apply the provisions of this 
Act to such decree and shall, notwithstand- 
ing anything contained in the Civil P. C, 
1908, amend the decree accordingly or enter 
satisfaction, as the case may be. 


(2) The provisions of sub-section (1) shall 
also apply to cases where, affer the com- 
mencement of this Act, a Court has passed 
a decree for the repayment of any debt.” 
Section 8 (1) applies to cases of decrees 
passed before the commencement of the Act. 
Sub-section (2) applies to all cases where 
after the commencement of the Act a Court 
has passed a decree for the repayment of 
any debt falling within the Act The Court 
may pass such a decree after the commence- 
ment of the Act in a suit filed before the 
commencement of the Act, The written 
statement might also have been filed befora 
the commencement of the Act. It may pasa 
a decree in a case where the written state- 
ment is filed after the commencement of the 
Act in a suit pending when the Act came 
into force. In a case where a plea is avail- 
able to a defendant, but he has not urged 
the plea the theory of ‘might and ought’ em- 
bodied in Expla. IV to S. 11 of the Civil P., C. 
would operate to preclude the defendant 
from urging such a plea once the decree is 
passed. But by the operation of sub-sec. (2) 
of S. 8 there will be no such bar. There- 
fore merely because the defendant failed te 
set up in the trial the plea that he was en- 
tilled to the benefit of the Act he would aot 
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be debarred from raising the contention in 
a petilion to amend the decree in exercise 
of the provision in S. 8 (2) of the Act. In 
fact construing a similar provision, Sec. 19 
of the Madras Agriculturists Relief Act, the 
Supreme Court in the decision in Narayanan 
Chettiar v. Annamalai Chettiar (AIR 1959 
SC 275) held that the Act conferred the 
right on a judgment-debtor to obtain the 
relief of scaling down notwithstanding the 
provisions of the Civil P. C. in a case where 
the debtor did not seek any relief at the lime 
of disposal of an appeal by the High Court 
when by that time the Act had come into 
force. The provision of the Madras Agri- 
cultrists Relief Act which was considered 
by the Supreme Court is similar to the pro- 
vision before us. The provision in Section 7 
of the Kerala Agriculturist? Debt Relief 
Act, 31 of 1958 relating to amendment of 
decrees is also similar to the provision ip 
Section 8 of Act il of 1970. A Division 
Bench of this Court in M. K. Kuruvilla v. 
M. S. Joseph (1960 Ker LT 1207) following 
the decision of the Supreme Court in Nara- 
yanan Chettiar v. Annamalai Chettiar (AIR 
1959 SC 275) held that S. 7 (2) clearly indi- 
cates that an agriculturist debtor who failed 
to take advantage of the provisions of sub- 
secttons (2) and (3) of S. 10 of Act 31 of 
1958 and allowed a decree to be passed 
against him, can, subsequent to the passing 
of the decree apply for amendment of the 
decree under S. 7 (2). The same must be 
said of the provision in S. 8 (2). It is plain 
that on the language of S. 8 (2) there is no 
bar in seeking amendment of the decree 
merely because the question had not been 
raised at the time the decree was passed. 
In this view the order of the learned Sub- 
ordinate Judge requires to be reversed. We 
set aside the order and remit the case back 
to that learned Judge for disposal in accord- 
ance with law. 


Order accordingly. 
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Divisional Forest Officer, Petitioner v, 
T. U. Cheriyan, Respondent. 
C. M. Ps. Nos. 8399 and 3307 of 1982 in 
O. P. No. 1091 of 1982, D/- 25-8-1982. 
Constifution of India, Art. 226 — Writ 
proceedings — High Court has inherent 
power to correct its wrong order by review- 
ing it — Amendment of C. P. C. by Act 
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104 of 1976 cannot come in. the way. 
P. C. (1908), Pre., S. 151). 


Simply because by the 1976 Amendment 
the proceedings under Art. 226 of the Con- 
stitution have been taken out of the purview 
of the Civil P. C., it cannot be said that the 
High Court has no inherent power and can- 
not review an order passed in a proceeding 
under Art. 226 especially when the order in 
question is only an interlocutory order. By 
no stretch of imagination it can be said that 
the High Court cannot interfere with such 
erder pending the original petition and that 
too after hearing all the parties concerned. 
If the order is one which could not have 
been passed in the facts and circumstances 
of the case, if the order results in the mis- 
carriage of justice and if going by the papers 
already in Court no such order could be 
passed at least pending the original petition 
it goes without saying that the High Court 
has the power under Art. 226 to review that 
order and correct the error brought to its 
notice and that too when the order is yet to 
be implemented. In such a case, the mere 
fact that the review petition has been filed 
under S. 151 of Civil P. C. is not a reason 
to refuse to exercise the jurisdiction this 
Court has to correct the error. It is enough 
that the error has been brought to the notice 
of the Court. The only restrictions are that 
it must be with notice to the parties con- 
cerned, it must be to meet the ends of jus- 
tice and it should not result in the arbitrary 
exercise of the power vested in the Court. 
As the interference the High Court makes, 
is not by virtue of any power vested under 
the Civil P. C., the 1976 Amendment to the 
Civil Code cannot stand in the way. 

i (Para 4) 


Advocate General, for Petitioner; K. P. 
Radhakrishna Menon, K. K. Ravindranath, 
K. Karthikeya Panicker, Mathew Cheriyan 
and C. Sankaran Nair, for Respondent. 

ORDER :— The short point that arises 
for consideration in this Civil Miscellaneous 
Petition is whether the High Court has the 
power to review or reconsider an interlocu- 
tory order passed in an original petition 
under Art. 226 of the Constitution pending 
the original petition, even if the order was 
passed after hearing the party seeking the 
review. The further point is whether the 
insertion of the Explanation to S. 141 of the 
Civil P. C., 1908 by the 1976 Amendment 
Act making the procedure .provided in the 
Code not applicable to proceedings _ under 


(Civil 


Art. 226: of the: Constitution, will in any way . 


affect the ‘powers of the High. Court in this 
regard. -This petition for review has been 
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filed by the Divisional Forest Officer, Pal 
ghat, the 2nd respondent in the O. P. | 


2. The short facts of the case, shorn of 
unnecessary details, are: The petitioner in 
the original petition, who is the counter- 
petitioner in the petition for review, got an 
assignment of 92 acres of land from one 
Parukkutty Mannadissiar. He cut the trees 
from Sy. No. 1580 included in the lands he 
got. As the forest authorities did not give 
him transit permits for the transport of 
timber he approached this Court with the 
original petition. One of the averments in 
the original petition is that wild fire will 
destroy the timber. Along with the original 
petition the petitioner filed C. M. P. No, 
3307 of 1982 for direction to issue the trans: 
sit permits. After hearing the Liaison Offi- 
cer this Court gave a direction for the issue 
of transit permits. The petitioner again 
filed C. M. P. No. 4602 of 1982 for direc- 
tions. In the affidavit filed along with the 
above C. M. P. it was averred that timber 
worth Rs. 40,000/- was already destroyed 
by fire. After hearing the Liaison Officer, 
a further direction was issued. As the per- 
mits were not issued, the petitioner again 
filed C. M. P. No. 5213 of 1982 for direc: 
tions and this Court after hearing the Addi- 
tional Advocate General issued fresh direc- 
tions subject to certain conditions. It jis a 
fact that at no stage the Liaison Officer op 
the Additional Advocate General raised any 
objections against the directions issued. As 
the transit passes were not issued, the peti- 
tioner filed an original petition (contempt) 
against the forest officers. It was then that 
the Divisional Forest Officer filed this peti- 
tion for review. 


3. The following further facts were also 
brought to light by the affidavits filed by the 
petitioner and the respondents in the original 
petition and the Civil Miscellaneous Peti- 
tions. The lands that the petitioner got 
assignment of from Mannadissiar are lands 


restored to her in pursuance of the judgment | 
of this Court in M. F. A. 401 of 1978. The. 


lands involved in the M. F. A. were only 
plantations. Some dense forest with grega- 
rious growth of rosewood trees not included 
in the lands covered by the M. F. A. was 
wrongly handed over to Mannadissiar by 


the forest officers without the sanction of the. 


Custodian of Vested Forests or the compe- 


tent authority. It was from this land 5 to. 


6 Kilometres away, from the lands covered 


by the M. F. A. that- the petitioner cut 423 . 
-rosewood trees and-it is for the transport of 


the above timber that the petitioner wants 


1982 
transit permits, On 22-5-1982 the State 
Government have issued G. O. Rt. No. 


134582/AD directing the Custodian and the 
Conservator of Foresis to take immediate 
action for taking back the 31.36 acres of 
forest land. 


4, Justice is the pursuit and the end of 
all law. A Court exists for the admin- 
istration of real justice. Within the limits 
of the power a Court has, the power to do 
justice and to undo injustice is very wide. 
The wide powers the High Court has under 
Art. 226 of the Constitution are there to do 
justice and to prevent the miscarriage of 
justice. There is no indication in the Con- 
stitution that High Court cannot review an 
order and correct an error it committed to 
meet the ends of justice. The High Court 
is a Court of plenary jurisdiction. The 
power of review is an inherent power and 
it cannot be said that in the exercise of its 
extraordinary jurisdiction vested under Arti- 
cle 226, the High Court cannot have this 
power and interfere with an interlocutory 
order it has passed, and that too pending the 
proceedings. The High Court is a Court of 
record. It cannot be said that a Court of re- 
cord has no power to correct an error which 
has crept into its proceedings when brought 
to its notice. Otherwise, the result will be 
the perpetuation of the errors in the records. 
The inherent power of a Court is not a 
power conferred upon the Court by the Civil 
P. C. it is a power inherent in the Court be- 
cause of its duty to do justice. Section 151 
of the Code of Civil Procedure only re- 
cognises this power and does not confer this 
power on a Court. So, simply because by 
the 1976 amendment the proceedings under 
Article 226 of the Constitution have beem 
taken out of the purview of the Civil P. C., 
it cannot be said that the High Court has no 
inherent power and cannot review an order 
passed in a proceeding under Article 226. 
Over and above all these, the order in ques- 
tion is only an interlocutory order and by 
no stretch of imagination it can be said that 
the High Court cannot interfere with that 
order pending the original petition and that 
too after hearing all the parties concerned. 
If the order is one which could not have 
been passed in the facts and circumstances of 
the case, if the order results in the mis- 
carriage of justice and if going by the papers 
already in Court no such order could be 
passed at least pending the original petition, 
it goes without saying that the High Court 
has the power ‘under Article 226 of the Con- 
stitution to review that order and correct 
the error brought to its notice and that too 
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when the order is yet to be in piemented. 
The mere fact that the review petition has 
been filed under Section 151 of the Civil] 
P. C. is not a reason to refuse to exercise the 
jurisdiction this Court hag to correct the 
error. It is enough that the error has been 
brought to the notice of the Court. At any 
rate, pending adjudication of the question 
whether the land from which the timber has 
been extracted has ceased to be the property 
of the State, this Court should not have 
issued directions to the forest authorities to 
issue transit permits for the transport of the 
timber. It is immaterial whether the order 
was passed after hearing the parties. An 
order like this passed pending proceedings 
can, for valid reasons, be set aside or modi- 
fied at any time pending the proceedings. 
The oniy restrictions are that it must be 
with notice to the parties concerned, it must 
be to meet the ends of justice and it should 
not result in the arbitrary exercise of the 
power vested in the Court. As the interfer- 
ence the High Court makes is not by virtue 
of any power vested under the Civil P. C., 
the 1976 amendment to the Code cannot 
stand in the way. 


5. In the result, I set aside the directions 
sought to be reviewed and allow the petition 
for review. The petitions for directions will 
stand dismissed. No costs. 


The three directions issued by this Court 
and referred to in the order are given in the 
Appendix. 

APPENDIX 


1. C. M. P. No. 3307 of 1982 in O. P. No. 
1091 of 1982 


“Heard the petitioner’s counsel and the 
Liaison Officer. The first counter-petitioner 
is to consider the petitioner’s representation 
dated 18-1-1982 and pass orders on the same, 
say, within a week of receipt of this order. 
As far as the timber covered by Ext. P-2 
judgment, transit permits have to be issued 
in terms of that judgment if the same is not 
set aside or modified. 


Hand over the order.” 


2. C. M. P. No. 4602 of 1982 in O. P. No. 
1091 of 1982. 

“Heard the petitioner’s counsel and the 
Liaison Officer. It has been brought to my 
notice that it is the 2nd counter-petitioner, 
Divisional Forest Officer who has got ‘the 
power fo issue the passes in question. In view 
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of this there will be a direction to the 2nd. 


counter-petitioner (D. F. 0.) to comply with 
the direction given by this Court on 16-2- 
1982 in C. M. P. No. 3307/82 regarding the 
disposal of the petilion dated 18-1-1982 and 
the issue of the necessary passes. 


Serve order on the 2nd counter-petitioner, 
the Divisional Forest Officer, Palghat, by 
special messenger at petitioner’s cost. It is 
for the counter-petitioner to take necessary 
action immediately. 

3. C. M. P. No. 5213 of 1982 in C. M. P. 

Wo. 4602 of 1982 in C. M. P. No. 3307 
of 1982 in O. P. No. 1091 of 1982. 

“Heard the petifioner’s counsel and the 
Additional Advocate General. In the facts 
and circumstances of this case, there will be 
a direction to the 2nd counter-petitioner Divi- 
sional Officer, Special Range, Palghat to give 
the petitioner the necessary transit permits 
for the timber cut and stacked in the pro- 
perty handed over to the respondent in the 
M. F. A. on condition that she will not here- 
after make any claim against the State for 
land or teak that was on her land which was 
distributed to landless people. This will not 
preclude the respondent in the M. F. A. from 
getting the balance extent of land due to her 
as per the judgment in M. F. A. 401 of 1978 
and referred to in the counter-affidavit filed 
in the original petition. The transit permits 
are to be issued as expeditiously as possible 
and at any rate within a week. This order 
is subject to the condition that the respon- 
dent in the M. F. A. will file an affidavit 
before the D. F. O. stating that she wili not 
raise any claim for the 10 acres of teak 
plantation and certain other lands directed to 
be handed back to her by the High Court 
and which is found to have been assigned 
away by Govt. or otherwise not available 
now. 


Hand over the order to the counsel for the 
petitioner and issue carbon copy of this 
erder to the Additional Advocate General. 

Order accordingly. 
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Tasurance Corporation of India, Respon- 
dent. 
A. S. No. 13 of 1977, Dj- 19-8-1982. 
Insurance Act (4 of 1933), S$. 38 — Pro 
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mivms due under insurance policy taken in 
name of husband, paid out of joint funds of 
husband and wife — Exact proportion of 
contribution by both fo common fund un- 
known — Policy belongs to both equally. 
Where the premiums due under an 
insurance policy in the name of the husband 
were paid from out of the joint funds in the 
form of savings bank accounts of the husband 
and wife, then, in absence of any material 
to establish the exact proportion in which 
each of them contributed towards the joint 
funds, the insurance policy subscribed out of 
such fund would belong to both of them 


equally. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1976 All 64 3 
AIR 1972 SC 1279 7 
AIR 1961 Ker 126 : 1960 Ker LT 1319 (FB) 

4, 5 
AIR 1960 SC 403 3 


(1962) 1 Ch D 282 : 85 LT 720: 71 LJ Ch 
189, In re. A. Policy No. 6402 of the 
Scottish Equitable Life Assurance Society 


4,5 

(1861) 31 LJ Ch 68: 45 ER 1144: 5 LT 
494, Garrick v. Taylor 4 
(1869) 29 Beav 79, Garrick v. Taylor 4 


(1788) 2 Cox, Eq Cas 92 : 30 ER 42, Dyer 
v. Dyer 5 
T. R. Govinda Warrier, K. Ramakumar 

and Sebastian Devis, for Appellant; S. Eswara 

Iyer, C. Sankara Menon, E. Subramenian, 

K. K. Unni, V. Parameswaran and R. D. 

Shenoi, for Respondent. 

JUDGMENT :— The plaintiff is the ap- 
pellant. Her son, Subramonian Namboodiri, 
died on 28-5-1974. The second defendant is 
his widow and the 3rd defendant is his 
daughter. The first defendant is the Life 
Insurance Corporation of India and has been 
impleaded for the reason that the dispute 
between the plaintif on the one hand and 
defendants 2 and 3 on the other concerns 
the life insurance policy, which Subramonian 
Namboodiri was holding at the time of his 
death: The said life insurance policy was 
for a sum of Rs. 20,000/- with double ac- 
cident benefit and E. D. B. It is common 
case that the amount secured by the policy 
and payable by the first defendant-Corpera- 
tion totals a sum of Rs. 41,408/-. The 
plaintiff claims that she is entitled to a 1/3 
thereof. The suit is for a declaration that 
the plaintiff is so entitled to a 1/3 of the 
amount of Rs. 41,408/- in the hands of the 
Rest defendant and to restrain the first de- 
fendant from paying to the second defen- 
dant and the second defendant from re- 
ceiving the same from the first defendant. 
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2. The lower Court held that the amount 
covercd by the policy belonged to Subra- 
monian Namboodiri and the second defen- 
dant jointly and equally. On that basis the 
lower Court held that the plaintiff's share 
will be only + of the half amount covered 
by the policy, that is to say, 4 of the 
amount of Rs. 41,408/-. The lower Court 
granted a declaration to that effect. Since 
the first defendant had by the time the suit 
was decided deposited in Court the sum 
covered by the policy and since defendants 2 
and 3 had withdrawn the undisputed portion 
of the said amount, namely, 2/3 thereof, that 
Court decreed that the plaintiff will get a 
half of the remaining 1/3 in deposit and that 
defendants 2 and 3 will be entitled to the 


other half of the remaining 1/3. The plain-. 


tiff has come up in appeal. She claims that 
she is entitled to 1/3 of the whole of the 
amount covered by the life insurance policy. 


3. Relying on Exts. B-3 to B-5 savings 
bank accounts in the names of Subrameonian 
Namboodiri and his wife, the 2nd defendant, 
the lower Court held that the premiums pay- 
able for the policy in question had been paid 
out of these joint accounts. In that connection 
the lower Court also relied on the evidence 
furnished by the 2nd defendant as DW 1 to 
the effect that she was also employed and 
that the premiums were paid from the said 
joint accounts. The lower Court also acted 
upon the evidence of DW 1 to the effect that 


her earnings also had been deposited in the. 


joint accounts, though she cannot definitely 
say as to how much the sum is looking into 
the passbooks. The lower Court, therefore, 
took the view that the source or the fund 
for payment of the premiums belonged to 
both Subramonian Namboodiri and his wife, 
the 2nd defendant. It is on that basis that 
the lower Court held that the benefit of the 
insurance policy and the sum covered there- 
by belonged to Subramonian Namboodiri 
and the 2nd defendant equally. In so doing 
the lower Court relied on the decision of the 
Supreme Court in Parbati Kuer v. Sarang- 
dhar Sinha (AIR 1960 SC 403) and on 
Mahadeo Nath v. Smt. Meena Devi (AIR 
1976 All 64). Relying on these decisions the 
lower Court took the view that when two 
persons jointly pay the premiums due under 
a policy of insurance in the name of one of 
them, then the policy would belong to both 
of them together and that therefore the 
benefit of the life insurance policy in dispute 
belonged to the plaintiff and the 2nd defen- 


dant together. The correctness of this is 
challenged before us. 
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4, In Sarojini Amma v. Neelskanta Pillai, 
1960 Ker LT 1319 : (AIR 1961 Ker 126) a 
Full Bench of this Court said that a nomiuee 
in respect of a policy of insurance does not 
become the owner of the money payable to 
him under the policy and that a nomination 
by itself confers no right on the nomines, 
but only gives a right to collect the policy 
money on his death. The Full Bench relied 
on the decision in In re. A Policy No. 6402 
of the Scottish Equitable Life Assurance 
Society, (1902) 1 Ch D 282, and the passage 
quoted there by Joyce, J. from Garrick v. 
Taylor, (1860) 29 Beav 79, 83, affirmed in 
Garrick v. Taylor, (1861) 31 LJ Ch 68. Quot- 
ing the following passage from Garrick v. 
Taylor, (1860) 29 Beav 79, 83, affirmed in 
Garrick v. Taylor, (1861) 31 LJ Ch 68, 


“If a purchase be made in the name of 
another, the presumption is that the latter is 
a trustee for the person who pays the money, 
unless the parties stand in the relation of 
parent and child”. 


the Full Bench went on to extract the follow- 
ing passage from In re. A. Policy No. 6402 
of the Scottish Equitable Life Assurance 
Society, (1902} 1 Ch D 282. 


“Now, in the present case a policy was 
taken out by Mr. Sanderson a great many 
years ago, and the name of Miss Stiles ap- 
pears in the policy as the person to whom 
the money is to be paid. The policy was 
never handed to her, and she is now dead, 
and the premiums were always paid, and 
were paid for many years after her death, 
by Sanderson. That, really is a case of a 
man taking the policy out in the name of 
another, that other person being a sister of 
his wife, and therefore, not standing in any 
relation to him, ‘that would meet the pre- 
sumption’, as Lord Eldon expressed it. It 
comes really to this: a purchase by: one in 
the name of another with no other circum- 
stances at all proved. Therefore, in my opin- 
ion, although the legal personal representa- 
tive of the lady in this case would be the per- 
son entitled to receive the money at law and 
to give a receipt for it, in equity the money 


` belongs to the legal personal representatives 


of Mr. Sanderson, who took out the policy.” 


5. The principle applied by Joyce, J. in 
re. A Policy No. 6402 of the Scottish Equi- 
table Life Assurance Society, (1902) 1 Ch D 
282, and by this Court in Sarojini Amma v. 
Neelakanta Pillai, 1960 Ker LT 1319 ; (AIR 
1961 Ker 126) (FB) is that stated by Eyre 
C. B. in Dyer v. Dyer, (1788) 2 Cox Eq Cas 
92, 93, namely, (as extracted in In re. A 
Policy Ne. 6402 of the Scottish Equitable 
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Life Assurance Society, 
282) :— 

“The clear result of all the cases, without 
a single exception, is that the trust of a 
legal estate, whether freehold, copyhold, or 
leasehold; whether taken in the names of the 
purchasers and others jointly, or in the name 
of others without that of the purchaser; whe- 
ther in one name or several; whether jointly 
or successive, results to the man who ad- 
vanced the purchase-money.” 

As stated by Joyee, J. in the same case 
relying on Lewin on Trusts :— 


(1902) 1 Ch D 


“Not only real estate, but personality also, 
is governed by these principles, as if a man 
lake a bond, or purchase an annuity, stock, 
or other chattel interest, in the name of a 
stranger, the equitable ownership results to 
the person from whom the consideration 
moved,” 

It is well setiled that law on this point in 
this country is also the same. 


6. Therefore, on the finding of fact enter- 
ed by the lower Court that premiums were 
paid from out of the joint funds of the 2nd 
defendant and her husband, the lower Court 
rightly held that the insurance amount 
belongs to both of them jointly. We have 
not been persuaded to differ on the finding 
of fact entered by the lower Court as regards 
the nalure of the funds out of which the 
premiums were paid: The evidence and the 
attendant circumstances revealed by such 


Parvathy Antherjanam v. L. I. C. of India 


AIR. 


evidence, do support the said finding. ` In the 
absence of any material (and there is none) 
to establish the exact proportion in which 
each of them contributed towards the joint 
funds, it has to be presumed that both of 
them would be entitled to the same equally 
and that the insurance policy subscribed out 
of such fund also would belong to both of 
them equally. 


7. We do not think that the decision in 
M. N. Aryamurthi v. M. L. Subbaraya Setty 
(dead), AIR 1972 SC 1279 cited by the 
learned counsel for the appellant has any 
bearing on the question that falls to be de- 
cided in this case. That case arose out of a 
suit for partition of the family properties. In 
paragraph 17 of the judgment (at p. 1289) 
which was relied on by him, the Supreme 
Court reiterated the well settled proposition 
that where one co-tenant in possession of 
the entire property acquires other properties 
with the rents and profits of the co-owner- 
ship property, he does not hold the acquired 
property on behalf of the other co-tenants 
and that such property would not be co- 
ownership property, such co-tenant’s liability 
being only to account for the rents and pro- 
fits received by him from the co-ownership 
property. 

In the result this appeal fails. 
it with costs. i 

Appeal dismissed. 


We dismiss 
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Laxminarayan Mittal v. Municipality, Nee- 


much (Aug) 168 
M. P. Oil Extraction Pvt. Ltd. v. State 
(Jan) 1 


M. T. Cloth Market Merchants Association 
v. Indore Municipal Corporation (Sep) 180 
Madanlai v. Champalal (Jun) 108 
Mahant Ishwari Sharan Deo Guru Ram- 
charandas v, State (Sep) 177 (SB) 
Manila] Chandulal Cotton Seed Merchant 
M/s. v. M. P. State Industries Corporation 


Ltd. (Jun) 111 
Mullo Bai v. Raghubardayal (Feb) 32 
Nagar Palika v. Balwantrao (Jan) 6 
Nanda v. Lachhman (Jan) 8 
Nandakishore v. State (Mar) 33 


Nathulal (since deceased) through L. Rs. v. 
Ambaram (Jul) 114 
Paster J. S. Singh v. Smt. Jyotsana Singh - 
(Jul) 122 (FB) 

Rajmal v. State Transport, Appellate Tribunal 
(Apr) 69 (FB) 

Ramcharan v. Narsingh Das Gandhi (Dead) 
(Mar) 40 

Ramdeen v. Ramswaroop (Aug) 158 
Ramesh Chandra v. Madhya Pradesh State 


Road Transport Corporation (Aug) 165 
Ram Singh v. Bherulal (May) 95 
Renu Vaid v. Ravi Vaid (May) 81 
Saraswatibai v. Durga Sahai § (Aug) 147 


Shrivastava J. N. v. Rambiharilal 


(Jul) 132 
Singh U. P. v. Board of Governors, MACT, 
Bhopal (Mar) 59 
State (Union of India) v. V. L. Jain 
(Jun) 97 (FB) 
Subhashchandra v. Smt. Narbadabai 
(Dec) 236 
Sumanbai v., State (Mar) 62 


Surendrakumar, Jabalpur v. Kumari Lila- 
wati Violet Manorama Laxmanan 

(Mar) 49 

Tulsibai v. Bherulal (Feb) 26 


Uday Pratap Singh v. State (Aug) 173 (FB) 
Uttam Singh Dugal and Co. Pvt. Ltd. v. M/s. 
Hindustan Steel Ltd., Bhilai Steel Project 
(Oct) 206 


s” 


INDEX 


Arbitration Act (contd.) l 
to the contract to settle down disputes that 


have arisen (Oct) 206 D 
——Ss, 39, 27 — Appealable orders — In- 
terim award — Order of arbitrator on a 
question of jurisdiction — Does not amount 
to an interim award — No appeal lies 
against such order of arbitrator (Oct) 206 E 


——S, 39 (1) (i) (vii) — Appealable orders- 
— Order of trial Court that there is no 
arbitration agreement between the parties — 
Order cannot be construed as an order 
superseding arbitration, or an order setting 
aside award — Order is not appealable 

(Oct) 206 F 

Banker and Customer 


——See Negotiable Instruments 
S. 50 


Act (1881), 
(May) 85 
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c. P, and Berar Letting of House & Rent 
.Control Order (1949) 
. See, under Houses and Rents. 


Civil Procedure Code (5 of 1908) 
—-—-Ss. 2 (2) and 96 — Names of certain 
plaintiffs struck out ‘holding them to be not 
necessary parties — Suit proceeding in their 
absence and ending in déctee — Their rights 
were not determined — Order holding them 
to be-not necessary parties is not. decree — 
Appeal. ‘against it, not maintainable 


(Jan) 10 A 

anes II — See also 
(1) Ibid, S. 60 (1), Proviso (May) 95 
; (2).M. P. Public Trusts. Act, pate Sec- 
-. tion 32 (1) (Oct) 203 
7S. 11 — Res judicata = Identity of sub- 
ject-inatter — Decision in former. suit as to 


possession of very small part of Wakf -pro- 
perty — Subsequent . suit involving whole 
wakf -property — Claim to remaining part 
of the property held not barred by res judi- 
cata . (Feb) 17 C 
——Ss. 11 and 47 — M. P. Land Revenue 
Code (20 of 1959), Ss.'152 and 165 — Res 
judicata — Execution proceedings —- Objec- 
tion as to sale of land being prohibited by 
Sections, 152 and 165 of Land Revenue Code 
— Objection raised but not pressed at the 
time of attachment as well as at the time of 
proclamation and confirmation of sale — 
Judgment-debtor, held, estopped from rais- 
ing objections afterwards (Mar) 43 
—--S. 11 — Res judicata — Does not apply 
to consolidated proceedings (Aug) 147 B 
—-—S. 20 — Choice of forum — Effect of 


(Apr) 75 B 

—-—S, 47 — See 
(1) Ibid, S. 11 (Mar) 43 
(2) Ibid, S. 60 (1), Proviso (May) 95 


—---Ss, 60 (1) Proviso, 47, 11 — Issue of sale 
warrant — Objection thereafter by judg- 
ment-debtor claiming immunity from sale 
— Not barred by constructive res judicata. 
AIR 1961 All 436, Dissented from 


(May) 95 
——-S. 75 -- See Madhya Pradesh Public 
Trusts Act. (1951), S. 27 (Aug) 159 B 
——S. 96 — See Ibid, S. 2 (2) (Jan) 10 A 


—-—Ss. 100, 101 — Second appeal — Eviction 
suit decreed — Courts below disallowing 
costs and interest to plaintiff — Reasons 
given not erroneous —— No interference with 
concurrent finding of fact (Mar). 40 A 
——S, 115 — Revision — Exercise of juris- 


diction illegally or with material irregularity 


— Parties. not allowed to prosecute case as 
plaintiffs were allowed to file appeal — 
Parties found to have been prejudicially af- 
fected by decree — Order allowing to file 
appeal is not one without jurisdiction 


‘ (Jan) 10 B 
——S. 115 — Revision — Illegal exercise of 
jurisdiction — Trial Court having jurisdic- 


tion to decide whether there were binding 
contracts between parties misconstruing Sec- 
tion 29 of Contract Act — High Court will 
interfere in revision (Oct) 206 G 
——S, 115 (1) and (2) and O. 39, R. 1 — Re- 
vision — Interference — Concurrent finding 
as to existence of prima facie case for grant- 
ing temporary injunction — Interference is 
not warranted (Aug) 158 


Civil P. C. (contd.) 

——S, 151 — See M. P. Public Trusts Act 
(1951), S. 32 (1) (Oct) 203 
——QO. 1, R. 8 — Provision applies only to 


representative ‘suits (Aug) mt C 
——0. 1, R. 9 — See Ibid, O. 22, R 4 
(Feb) 26 
-—-—0O. 1, R. 10 — See Ibid, O. 41, R. 20 : 
(Aug) 147A 
—— 0. 6, R. 17 — See Ibid, O. 43, R. 1 (r) 
(Jan) 14 


——O..7, R. 7 — See Houses and Rents — 
€. P, and Berar Letting of House and Rent 
Control Order (1949), S. 12-A ‘(Nov) 219 
——Q. 21, R. 1 — Decree providing for pay- 
ment on certain date — Amount tendered: to 
court with application to receive — Court 
directing office to receive — Tender is pro- 
per though the office received it next day. 


l (Dec) 232 A 
——0. 21, R, 1 — Expression “payable 
under a decree” — Decree directing payment 


of specified amount in instalments — Money 
is payable under a decree within meaning 


of O. 21, R. 1 (Dec) 232 B 
——Q, 21, R. 58 — See also Ibid, O. 21, R. 63 
(Aug) 154 


——Q. 21, Rr. 58, 84, 92 — Sale by auction 
— Highest bidder declared as purchaser — 
Objection to such sale afterwards — It is 
barred by Proviso (a) to O. 21, R. 58 (1) 
(Feb) 32 
—— 0. 21, Rr. 63, 58 — Civil P. C. (Amend- 
ment) Act (104 of 1976), Ss. 97 (2) (q), 72 — 
Attachment of property before amendment 
of Code —- Objections against, dismissed — 
Suit under O, 21, R. 63 filed by objector 
after amendment is maintainable (Aug) 154 


——Q. 21, R. 84 — See Ibid, O. 21, R. 58. 


(Feb) 32 
——Q, 21, R. 92 — See ibid, O. 21, R. 58 

(Feb) 32 
——0O, 22, R. 4 — See also Ibid, O. 22. R. 9 

(Feb) 29 
——O. 22, Rr. 4, 9 — Failure to bring L. Rs. 
on record within time — Applications for 
setting aside abatement and for condonation 
of delay — Sufficient cause — Mere ignor- 


ance of law of party being villager is not 
just and sufficient cause for condoning delay 

(Jan) 8 
——Q, 22, R. 4 and O. 1, R. 9 — Suit against 


'S and B defendants — Death of S pending 


suit and his legal representatives not brought 
on record — Abatement — Necéssary party 
(Feb) 26 

——O, 22, R. 9 — See also Ibid, O, 22, R. 4 
(Jan) 8 


——O, 22, Rr. 9, 4 — Death of defendant 
during pendency of suit — Application for 
substitution of legal representatives — Delay 
for ascertainment of names and addresses of 
legal representatives — Can be condoned ` 

(Feb) 29 
——O, 39, R. 1 — See also 


(1) Ibid, S. 115 o and (2) (Aug) 158 
(2) Ibid, O. 43, 1 (r) (Jan) 14 
(3) M. P, Public “Trusts Act (1951), Sec- 
tion 32 (1) (Oct) 203 

(4) Specific Relief Act (1963), 5S. 37 
(Mar) 47. 


‘ip 
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Civil P. C. (contd.) 

——O. 39, Rr. 1, 2 — Temporary injunction 
— Grant of — Plaintiffs in possession of 
suit land — Prima facie case and balance of 
convenience in their favour — Dispossession 
of plaintiffs will result in irreparable injury 
— Hence temporary injunction should be 


issued: to protect their possession (Sep) 190 
——O. 39, R. 2 — See 
(1) a O. 39, R. 1 (Sep) 190 
(2) M. P. Public Trusts” Act (1951), Sec- 
ticon 32 (1) (Oct) 203 
——O. 39, R. 4 — See also Ibid, O. 43, 
R. 1 (r) (Mar) 38 B 


——0O. 39, R. 4; O. 43, R. 1 (vr) — Order vary- 
ing conditions initially imposed in order 
granting temporary injunction . Order 
covered by O. a R. 4 — Appeal against lies 


under O. 43, R. 1 (r) (Mar) 38 A 
——0O. 398, R.4 — Temporary injunction 
granted to plaintiff on conditions — Trial 


Court varying conditions without hearing 
defendants — Order illegal — Order of ap- 
pellate Court directing fresh disposal of 
plaintiff's application for varying conditions 
after hearing defendants proper (Mar) 38 C 
——O,. 40, R. 1 — See M. P. Public Trusts 
Act (1951), S. 32 (1) (Oct) 203 


——O,. 41, R. 20; O. 1, R. 10 — Appeal — 
Necessary parties — Suits the decrees of 


‘which challenged in appeal were consolidat- 


ed suits — Parties in both the suits are ne- 
cessary parties in appeal (Aug) 147 A 
——QO, 41, R. 33 — See Motor Vehicles Act 
(1939), S. 110-D (Mar) 62 B 
——O. 43, R. 1 (r) — See also Ibid, O. 39, 


R. 4 (Mar) 38 A 
——Q, 43, R.1 (); O. 39, R. 1 and O. 6, 
R. 17 — Appeal against interim injunction 


— Application for amendment of plaint — 
District Judge while hearing appeal has no 
jurisdiction to decide such application on 
merits (Jan) 14 
——O,. 43, R. 1 (r); O. 39, R. 4 — Appeal — 
Tenability — Appeal at his instance tenable 

(Mar) 38 B 


Civil Procedure Code (Amendment) Act 
(104 of 1976) 
——S, 72 — See Civil P. C. (1908), O. 21, 


R. 63 (Aug) 154 
——S. 97 (2) (q) — See Civil P. C. (1908), 
O. 21, R. 63 (Aug) 154 


Constitution of India 
—— Art, 11 — See Tenancy Laws — M. P. 
Ceiling on Agricultural Holdings Act (1960), 
S. 4 


: (Aug) 162 D 
——Art, 14 — See also 


(1) Ibid, Art. 16 (Jun) 104 
(2) Railways Act (1890), S. 28 (May) 91 
(3) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960), Sec- 

tion 2 (gg) (Aug) 162 C 

(4) Tenancy Laws — M: P. Ceiling on 
Agricultural Holdings Act (1960), Sec- 

tion 7 (Aug) 162 A 
——Art. 14 — Discrimination -— Reservation 
of certain units of sal forests in favour 
of new industrial units without making 


similar reservation in favour of old units in. 


198i — Reservation, if discriminatory 


(Jan) 1 A 


Constitution of India (contd.) 

~= Arts, 16, 14, 266 — Selection of candi- 
dates by Public Service Commission — Can- 
didate should normally possess essential aca- 
demic qualifications as on last date of 
receiving application (Jun) 104 
———-Art, 19 (1) (a) — See Specific Relief Act 
(1963), S. 37 (Mar) 47 


Art, 31 — See Tenancy Laws — M, P. 
Ceiling on Agricultural Holdings Act (1960), 
S. 16 (Aug) 162 F 


—rmArt, 31-A — See 

(1) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960), S. 4 
(Aug) 162 E 

(2) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960),. S. 7 
(Aug) 162 A 

(3) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960), S. 16 


(Aug) 162 F 

woe Art, 31-C — See 
(1) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960), S. 7 
(Aug) 162 A 
(2) Tenancy Laws — M. P, Ceiling on 
Agricultural Holdings Act (1960), S. 16 
(Aug) 162 F 
mÂ t 295 — See Representation of the - 
People Act (1951), S. 81 (Jun) 108 


~ Art, 226 — See also 
(1) Ibid. Art. 16 
(2) Civil P. C. (1908), O. 39, R. 4 
(Mar) 38 C 
(3) Education mana Jawaharlal Nehru 
MDN Vidyalaya Act (1963), S. 39 
(Jul) 116 C 
(4) Municipalities — M. P. Municipal Cor- 
poration Act (1956), S. 132 


(Jun) 104 


(Sep) 180 B 

(5) Railways Act (1890), 5. 28 (May) 91 
(6) Urban Land (Ceiling and Regulation) 
Act (1976), S. 2 (g) (Mar) 49 B 


(7) Urban Land (Ceiling and Regulation) 
Act (1976), S. 20 (Mar) 33 


-Art 226 — Writ petition against Gov- 
ernment — Contractual rights — Maintain- 
ability — Contractual rights cannot be en- 
forced under Art. 226 (Jan) 1 B 


m ATE 226 — M. P. Vishwavidyalaya Adhi- 
niyam (22 of 1973), S. 35 — Maulana Azad Col- 
lege of Technology. Bhopal Prospectus 1980- 
8]. Para. 3.14, Cis. I and VII — Expulsion of 
students -~ Group of students assaulting 
other students with swords, rods, cycle 
chains resulting in grievousSinjuries — Ex-. 
pulsion was for committing grave acts of 
indiscipline (Mar) 59 A 
——m Art, 226 — Expulsion of students for 
grave acts of indiscipline ~— Petitioners 
absconding after incident — Search made by 
authorities to issue notices — Held, that 
power of expulsion was fairly exercised and 
there was no case made out for interfer- 


ence — (Mar) 59 B 
-Art 226 — Expulsion of students for 
acts of indiscipline — Petitioners abscond- 


ing and hence not heard — Held, petitioners 
could not claim ex post facte hearing 
(Mar) 59 C 
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Constitution of India (contd.) 
——Art. 226 —- Expulsion of students from 
institution — Maintainability of writ 

(Mar) 59 D 
——Art. 226 — Habeas corpus — Custody of 
minor — Mother leaving child aged eleven 
months in custody of father — Petition by 
mother after 3 years — Child not recognis- 
ing mother — Father held should continue 
custody (May) 81 
—~—Art. 226 — Education —- M. P. Vishwa- 
vidyalaya Adhiniyam (22 of 1973), S. 38 — 
Ordinances under — Ordinance No. 7 (13) (2) 
— Student indiscipline — Enquiry under 


Ordinance 7 —- No procedure prescribed as 
~to maintenance of record of enquiry — Effect 
(Nov) 217 


—-rArt. 226 — Interest on refund of elec- 
tricity duty paid in excess — Held, peti- 
tioner was entitled to interest at rale of 
6 per cent. from the time excess duty was 
paid under protest (Dec) 225 C 


—~—Art. 265 -- See Municipalities — M. P. 
Municipal Corporation Act (1956), S. 132 


(Sep) 180 B 
——Art. 299 —- Contract with Government — 
Validity (Jan) 1C 
Contract Act (9 of 1872) 
——S, 23 — See also Houses and Rents — 


C. P. and Berar Letting of House and Rent 
Control Order (1949), S. 12-A (Nov) 219 
——S, 23 — Agreement providing for main- 
tenance — Past cohabitation being consider- 
ation — Cohabitation not shown to be adul- 
terous — Contract is valid and enforceable 
(Dec) 236 A 
—-—S. 29 — Contract whether oid for un- 
certainty or vagueness — Determination of 
(Oct) 206 A 


——5S. 29, Illustration (e) — Contract whe- 
ther void for uncertainty or vagueness — 
Held that there was no uncertainty in con- 
tract — However, arbitration clause in con- 
tract by itself could not be said to be a ma- 
chinery to avoid uncertainty in matters on 
which parties did not agree (Oct) 206 B 


——§. 29 — Uncertainty or vagueness — 


When can be a ground for declaring a con- | 


tract void — Principles to be applied — 
Duty of Court (Oct) 206 C 
——S. 65 — See Houses and Rents — C, P. 
and Berar Letting House and Rent Control 
Order (1949), S. 12-A (Nov) 219 


Criminal Procedure Code (2 of 1974) 
——Ss, 95 and 96 — Forfeiture of publica- 
tion — Validity — Notification itself must 
contain statement of grounds for Govern- 
ment’s opinion (Aug) 173 (FB) 
——S. 96 — See Ibid, S. 95 (Aug) 173 (FB) 
——§, 201 — See Mines Act (1952), S. 79 

(Jun) 97 B (FB) 
Defamation 
——Injunction against newspaper — See 
Specific Relief Act (1963), S. 37 (Mar) 47 
Divorce Act (IV of 1869) 
——-Ss. 3 (3), 10 — Word “residence” — Must 
be construed according to object and intent 


of particular legislation (Jul) 122 (FB) 
——§, 10 + See Ibid, S. 3 (3) (Jul) 122 (FB) 


EDUCATION 


——Student Discipline — See Education — 
Jawaharlal Nehru Krishi Vishwavidyalaya 
Act (1963), S. 39 (Jul) 116 A 


Jawaharlal Nehru Krishi Vishwa Vidhya- 
laya Act (12 of 1963) 
—-——-5S. 28 — See Ibid, S. 39 
———-§, 29 — See Ibid, S. 39 
--—S. 38 —- See Ibid, S. 39 (Jul) 116 B 
———Ss. 39. 28, 29 — Regulations framed 
under 5, 39 by Academic Council, Regn. IV, 
Cl. 8 (1) (iv) — Academic Council — Powers 
of (Jul) 116 A 


SS, 39, 38, 29 — Regulations framed by 
Academic Council, Regn. IV, CL 8 (i) (v) — 
Rustication of student — Power does - not 
vest in Dean alone — Order can be passed 
by Academic Council and is not illegal when 
Dean as jts member participated in deli- 
berations ‘of the Academic Council 

(Jul) 116 B 


———55, 39, 28, 29 — Student securing -ad- 
mission by producing false mark-sheet and 
certificate -—- Disciplinary action -—- Acade- 
mic Council not bound to hear on question 
of punishment — Principles of natural jus- 
tice also do not enjoin that a person should 
be heard on the question of punishment 
apart from hearing him on the question of 
his guilt (Jul) 116 C 
—-Madhya Pradesh Vishwavidyalaya Adhini- 
yam (22 of 1973) 


=D. 15 (2) — Powers of Kulpati —— Can- 
cellation of examination of candidate on 
ground that he failed to attend requisite 
number of lectures -~ Not permissible — 
Authorities should have serutinized attend- 
ance before issuing admission card 


(Jul) 116 A, C 
(Jul) 116 B, C 


(Oct). 202 
5, 35 — See Constitution of India, Arti- 
cle 226 (Mar) 59 A 
——§. 38 — See Constitution of India, Arti- 
cle 226 (Nov) 217 


-Maulana Azad College of Technology Bho- 
pal Prospectus (1980-81) 

—-—Para, 3.14, Cls. I & VII — See Constitu- 

tion of India, Art. 226 (Mar) 59 A 


Essential Commodities Act (10 of 1955) 
———§, 3 (3-C) — Sugar (Price Determina- 
tion for 1980-81 Production) Order (1880), 
Pre. — Levy sugar — Fixation of price — 
Factors to be taken into consideration 

(Jul) 141 A 


Evidence Act (1 of 1872) 


———§, 114, Ilus. (f) — Presumption as to 
reaching of envelope containing particular 
document to address — Nature of — Rebut~- 
tal of presumption —. Proof — Nature of. 
AIR 1975 Madh Pra 21 (Pt B), Held no longer 
good law in view of AIR 1981 SC 1284 
(Apr) 75 A 
~~, 115 — Equitable estoppel — Student 
securing admission in Polytechnic in “Re- 
servation quota” on certificate obtained by 
giving false declaration — Authorities can 
cancel his admission — Principle of equit- 
able estoppel, not attracted. AIR 1981 Raj 8, 
Dissented from (Oct) 205 
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Factories Act (63 of 1948) 


——S, 2 (m) — See M. P. Electricity Duty 
Act (1949), S. 3, Table Cls, (1) & (2) 
DE (Dec) 225 A 
Fatal Accidents Act (13 of 1855) 
——Ss. 1-A and 2 — Suit for recovery of 
damages under — Can be maintained only 
by a person who is a dependent of the de- 
ceased under S. 1-A or legal representative 
of the deceased (Aug) 165 A 
——S. 2 — See also Ibid, S. 1-A (Aug) 165 A 
——S. 2 — Damages under, for loss to the 
estate’ of deceased — Must include damages 
for loss of earnings of the lost years 
. (Aug) 165 B 
. General Clauses Act. (10 of 1897) 
——S, 27 — See Evidence Act (1872), S. 114 
Illus. (£) (Apr) 75 A 
- HIGH COURT RULES AND ORDERS 
—Madhya Pradesh High Court Rules 
——R.s1 — See Representation of the Peo- 
ple Act (1951), S. 81 (Jun) 108 
——R. 2 — See Representation of the Peo- 
ple Act (1951), S. 81 (Jun) 108 
‘Hindu Adoption and Maintenance Act 
a (78 of 1956) 
—-—Ss. 4, 21, 22 — Bar to enforcement of 
right of maintenance — Applicability of sec- 
tions - (Dec) 236 B 
——S, 21 — See Ibid, S. 4 (Dec) 236 B 
—--5, 22 — See Ibid, S. 4 (Dec) 236 B 


Hindu Marriage Act (25 of 1955) 
——Ss. 13 (1) G) and 39 (1) — Petition for 
divorce — Benefit of liberalised provision of 
S, 13 (1) (i) — Can be availed of even in 
appeal pending at commencement of amend- 
ing Act. First Appeal No, 166 of 1978, D/- 
31-7-1979, Reversed (Jul) 120 A 
——S. 13 (1) (i) — Adultery — Proof — 
‘Clear admission in letter written by respon- 
dent as to her having intercourse with per- 
son other than appellant i.e, her spouse, 
after solemnisation of marriage — Adultery, 
held, is proved ` i (Jul) 120 B 
——S. 39 (1) — See Ibid, S. 13 (1) (i) 

(Jul) 120 A 


. Hindu Minority and Guardianship Act 
; . (32 of 1956) 

——S. 6 (a) — See Constitution of India, 
Art, 226 (May) 81 
HOUSES AND RENTS 
—C. P. and Berar Letting of House and. Rent 

Control Order (1949) 
——S§, 12-A — Subletting in 1954 ie. before 
coming into force of M. P. Act 23 of 1955, 
without written permission of landlord — 
Sub-tenancy void in view of S. 12-A of 1949 
Order and S. 23, Contract Act — Effect of 
S. 4 (e) Proviso of M. P. Act 23 of 1955 
(Nov) 219 
—Madhya Pradesh Accommodation Control 
Act (23 of 1955) 
——, 2 (a) — Expression “accommodation” 
— Scope l (Mar) 40 B 
—~—S. 4 (e), Proviso — See Houses and 
Rents — C, P., and Berar Letting of House 
and Rent Control Order (1949), S. 12-A . 
(Nov) 219 
——S. 12 (1) (e) and (f — Composite ten- 
ancy — Eviction of tenant (Jul) 144 B 


Interpretation of Statutes 

—-—See Divorce Act (1869), S. 3 (3) 
(Jul) 122 (FB) 
——Preamble of the Act — Use of : 
(Jul) 144 A 
Jawaharlal Nehru Krishi Vishwa Vidhyalaya 
Act (12 of 1963) 

See under Education. 


Limitation Act (9 of 1908) 
——Arts. 142 and 144 — Suit for possession 
on basis of title — Allegation by plaintiffs 
that defendants were in permissive posses- 
sion not established -—~ “Art. 142 and not 
Art. 144 ‘applies f (Jul) 114 
——Art, 144 — See Ibid, Art. 142 
(Jul) 114 
Limitation Act (36 of 1963) 
——S. 5 — See 
(1) Civil P. C. (1908), O. 22, R. 4 (Jan) 8 
(2) Civil P. C. (1908), O. 22, R, 9 (Feb) 29 
—-—S. 10 — Suit for declaration that certain 
property belonged to Wakf —- Defendant in 
possession as Mutwalli for more than twelve 
years — Principle’ of S. 10 applied and suit 
held not barred (Feb) 17.E 


Madhya Pradesh Accommodation Control 
Act (23 of 1955) 

See under Houses and Rents. 
Madhya Pradesh Civil Courts Act (19 of 1958) 
——S. 21 (3) — Application made during 
vacation under S. 151 of Civil P. C. for con- 
sideration of stay order sought on ground of 
its urgency — Rejection on ground that Sec- 
tion 21 (3) is curative provision — Rejection 
order liable to be set aside (Jan) 6 


Madhya Pradesh Electricity Duty Act 
(10 of 1949) 

—--S, 3 — See also Constitution of India, 
Art. 226 (Dec) 225 C 
——5. 3 read with Table — Enhanced rate 
of culty coming into operation from 1-10-78 
— Duty applies at rate in force when duty 
is paid (Dec) 225 B 
——S. 3 Table Cis. 1 and 2 — Cement manu- 
facturing industry — Crushing limestone 
blocks into’ small fragments in mining lease 
area — Electricity Duty — Rate chargeable 
is as mentioned in Cl, 2 of Table 
- (Dec) 225 A 
Madhya Pradesh Entertainments Duty and 

Advertisement Tax Act (30 of 1936) 
——Ss, 2, 3 — “Payment for admission to 
entertainment — Connotation of ; 

(Aug) 171 

——S. 3 — See Ibid, S, 2 (Aug) 171 

Madhya Pradesh General Clauses Act 

(3 of 1958) 

——S. 3 — M, P. Nagar Tatha Gram Nivesh 
Adhiniyam (1973), S. 1 (2), (3) (Jul) 125 A 
Madhya Pradesh High Court Rules 
See under High Court Rules and Orders. 
Madhya Pradesh Land Revenue Code 

i (20 of 1959) 

——S, 152 — See Civil P. C. (1908), S. 11 
i (Mar) 43 
——5S, 165 — See Civil P. C. (1908), S. 11 > 
: ; (Mar) 43 
——S, 172 — See also M. P, Nagar- Tatha 
Gram Nivesh Adhiniyam (1973), S. 1 (2), (3) 
(Jul) 125 A 
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M. P. Land Revenue Code (contd.) 
—-—S, 172 — Madhya Pradesh Nagar Tatha 
Gram Nivesh Adhiniyam (1973), S. 37 (3) — 
Diversion of agricultural land for purpose of 
non-agricultural purpose i.e. for building, 
shopping complex — Appropriate application 
made to Director of Town and Country Plan- 
ning Department under S. 37 (3) for reten- 
tion of construction — Notice of demolition 
of construction by Director stands automati- 
cally withdrawn in view of mandatory pro- 
visions of S. 37 (3) (Jul) 125 C 
——S. 172 (5) -— Madhya Pradesh Nagar 
Tatha Gram Nivesh Adhiniyam (1973), S. 25 
(2) — Diversion of. agricultural land for 
non- -agricultural purpose — Effect 

(Jul) 125 B 
__g. 185 (1) — Words ‘holds any land’ — 
They mean legal possession and not mere 
continuance in possession after it had become 
unauthorised — Statutory prohibition against 
forcible eviction even after possession had 
become unauthorised cannot convert unauth- 
orised possession into legal possession. 1979 
MPLJ 470, Dissented from (Oct) 195 


' Madhya Pradesh Municipal Corporation Act 
(23 of 1956) 
See ander Municipalities, 


Madhya Pradesh Municipalities Act 
(37 of 1961) 
See under Municipalities. 


Madhya Pradesh Nagar Tatha Gram 
` Nivesh Adhiniyam (23 of 1973) 
——Ss. 1 (2) (3), 7 (3) — M. P. Land Re- 
venue Code (20 of 1959), S. 172 — Com- 
mencement of Adhiniyam (Jul) 125 A 
——S,..7 (8) — See Ibid, S. 1 (2), (3) 


(Jul) 125 A 
—-—-§. 25 (2) — See M. P. Land Revenue 
Code (1959), S, 172 (5) (Jul) 125 B 
——S. 37 (3) — See M. P. Land Revenue 
Code (1959), S. 37 (3) (Jul) 125 C 


" Madhya Pradesh Panchayat Adhiniyam 
(35 of 1981) 
See under Panchayats. 


” "Madhya Pradesh Panchayats Act 
(7 of 1962) 
See under Panchayats. 


Madhya Pradesh Public Trusts Act 
(30 of 1951) 

——S. 26 — Application by trustee to Re- 
gistrar for permission to file proceedings 
against Chairman of public trust — Re- 
gistrar issuing notice to Chairman, and on 
Chairman filing reply, Registrar sending file 
to District Court without filing application 
in Court or directing trustee to file ‘same 
— Held, in absence of any application con- 
templated u/s. 26, District Court could not 
exercise jurisdiction (Aug) 159 A 
——S. 27 — Powers conferred on Court 
u/s. 27 cannot be delegated to Commis- 
sioner- (Aug) 159 B 
——S. 32 (1) — Stay of suit under Sec- 
tion 32 (1) — Order staying suit under Sec- 
tion 32 (1) does not prevent Court from 
granting interim reliefs (Oct) 203 

Madhya Pradesh Van Upaj (Vyapar 

Viniyaman) Adhiniyam (9 of 1969) 
——S, 2 (d) — See Constitution of India, 
Art. 14 (Jan) 1 A 


Madhya Pradesh Vishwavidyalaya 
Adhiniyam (22 of 2209) 
See under Education. 


Maulana Azad College of Technology 
Bhopal Prospectus (1980-81) 
See under Education. 


Mines Act (35 of 1952) 
——S. 2 (j) — See M. P. Electricity Duty 
Act (1949), S. 3 Table Cls. 1 & (2) 
(Dec) 225 A 
——S. 72-C — See Ibid, S. 79 (ii) 
(Jun) 97 A (FB) 
——S, 79 — Limitation commences from the 
date of the presentation of complaint — 
S, ae Cr. P. C. does not apply 
(Jun) 97 B (FB) 
Ss. 79 (ii) and 72-C — Complaint for 
offence under S, 72-C — Limitation — 
Starting pcint (Jun) 97 A (FB) 


Motor Vehicles Act (4 of 1939) 
-——Ss. 47 (3) and 57 (8) — Application for 
grant of extension of permit — Sec. 47 (3) 
is attracted. M. P, No, 416 of 1968, D/- 
27-9-1968 (Madh Pra) and M. P. No. 319 of 
1964, D/- 9-10-1964 (Madh Pra), Overruled. 

(Apr) 69 (FB) 
——Ss. 55, 63-C — Motor Vehicles - (Na- 
tional Permits) Rules (1975), R. 6 (1) — Pub- 


_lic Carrier National permit — Grant of — 


Applications for — Eligibility (Aug) 156 
——S. 57 (8) — See Ibid, S. 47 (3) 
(Apr) 69 (FB) 


——S,.63-C — See Ibid, S. 55 (Aug) 156 
——S. 110-A — Compensation — Enhance- 
ment of (Oct) 199 B 
-~-—S, 110-B — Motor accident — Compen- 
sation — Award of interest — Rate of — 
Date from which can be awarded 

a. ot (Mar) 62 A 
——S. 110-B — Negligence — Victim, a 


lady sitting on. Puliya (culvert). of. 12 ft. 
width — But, while crossing. that Puliya 
crushing legs of victim — Held, negligence 
on part of driver was amply made out — 
Fact that speed of vehicle was slow was 
immaterial — Whether crush injury result- 
ed from front wheel or rear wheel was 


also immaterial (May) 83 
—~—S, 110-B — Collision between passenger 
bus and motor cyclist — Evidence of wit- 


nesses, travellers in bus, showing that bus 
driver could not control the bus and acci- 


dent ‘could be avoided if bus driver had 
taken necessary care — Held, bus driver 
was fuilty of negligence (Oct) 199 A 
——S, 110-D — Motor accident — Award of 
compensation by Tribunal — Owner filing 
appeal — Insurer neither filing appeal nor 
cross-objection — Insurer cannot challénge 
quantum of compensation (Mar) 62 B 
Motor: Vehicles (National Permits) 
Rules (1975) 
——R. 6 (1) — See Motor Vehicles Act 
(1939), S. 55 (Aug) 156 
- MUNICIPALITIES 
-—-Madhya Pradesh Municipal Corporation 


Ag (23 of 1956) 
——Ss. 132 and 133 — Imposition of tax — 
Procedure for — Permission of Govt. or 
any Govt, department is not necessary ° 

(Sep) 180 A 
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Municipalities — M. P., Municipal Corpora- 
tion Aet (contd.) 

——Ss, 132, 133, 173 and 174 —— Imposition 
of drainage tax and lighting rate — Ab- 
sence of bye-laws — Effect (Sep) 180 B 
——S, 132 (1), (2) and (6) — Imposition of 
taxes specified in sub-sections (1) and (2) 
— Not obligatory for Govt. to prescribe any 
maximum or minimum with respect to 
amount or rate of taxes (Sep) 180 C 

——S. 133 — See Ibid, S. 132 
(Sep) 180 A, B 

——5. 173 — See Ibid, S. 132 
(Sep) 180 B 
——S,. 174 — See Ibid, S. 132 (Sep) 180 0B 


—Madhya Pradesh Municipalities Act (37 of 
1961) 

——Ss. 139, 172 -— Dismissal of appeal 

under S. 172 against bill issued under Sec- 

tion 164 (1) in respect of house tax -~ 

Valid (Aug) 168 

——S. 172 — See Ibid, S. 139 (Aug) 168 


Muslim Law 

——Wakf — See Specific Relief Act (1963), 
S. 34 (Feb) 17 B 
——Wakf — Suit for declaration that pro- 
perty belongs to Wakf can be filed by any 
Mahomedan interested in Wakf 

(Feb) 17 A 
——Wakf — Creation of — Wakf by user — 
Proof of — Held on facts that there was 
wakf (Feb) 17 D 


Negotiable Instruments Act (26 of 1881) 


——S. 50 — Effect of endorsement — Re- 
ceipt of documents of bills from customer 
— Bank crediting value thereof to custom- 


ers account and permitting customer to 
withdraw therefrom — Bank becomes pur- 
chaser and holder of documents for full 


value (May) 85 


PANCHAYATS 


—Madhya Pradesh Panchayat Adhiniyam 
(35 of 1981) 
——S,. 80 (3) (b) — Administrator has no 
warrant to continue in office as soon as 
Panchayat was reconstituted — He cannot 
refuse to hand over charge to new body on 
plea that revision petition against election 
of Sarpanch was pending (Oct) 198 
—Madhya Pradesh Panchayats Act (7 of 
1962) 
——-§. 16 — See Panchayats — M. P. Pan- 
chayat Adhiniyam (1981), S. 80 (3) (5) 
(Oct) 198 
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Railways Act (9 of 1890) 

——S, 28 — Rules framed under the Act — 

General Rules Chap. 11 Rules for the re- 

gistration of indent, allotment and supply 

of wagons, R. 201 (10) — Allotment of wa- 

gons to petitioner before releasing wagons 

on indents registered prior to his registra- 

tion held in contravention of R. 201 (10) 
(May) 91 

Representation of the People Act 
(43 of 1951) 

——S. 79 (b) — See Ibid, S. 86 (Mar) 45 

—— 5s, 81, 87 — Rules relating to election 

petitions (framed by the High Court of 


1982 (M.P.) Indexes/1 (2) (4 Pages) 


Representation of the People Act (contd.) 
Jabalpur under notification No. 1317-1-14-2- 
67 Jabalpur Dated 21-2-1967) Rr. 6, 7,9 — 
M. P. High Court Rules Rr, 1 and 2 — 
Election petition presented to Additional. 
Registrar (Judicial) —- Petition cannot be 
dismissed on ground that it was not pre- 
sented to Deputy Registrar (Judicial) 

(Jun) 108 
——S, 82 (b) — See Ibid, S. 86 (Mar) 45 
—— 5s. 86, 82 (b) and 79 (b) — Election pe- 
tition — Necessary party — Person who 
has withdrawn his candidature and against 


whom allegations of corrupt practices are 
made is necessary party (Mar) 45 
——S. 87 — See Ibid, S. 81 (Jun) 108 


Specific Relief Act (47 of 1963) 


——S. 6 — See M. P. Land Revenue Code 
(1959), S. 185 (1) (Oct) 195 
——S, 34 — Consequential relief — Suit by 
society of Mahomedans fer declaration that 
certain property belonged to wakf — Pos- 
session not sought — Defendants in posses- 
sion — Held that Section 34 was inapplic- 
able (Feb) 17 B 
——S. 37 — False and defamatory news — 
Publication in issues of newspaper — In- 
junction against — Cannot be refused on 
ground that reputation can be compensated’ 
by paying damages (Mar) 47 


Stamp Act (2 of 1899) 


See under Stamp Duty. 


STAMP DUTY 
—Stamp Act (2 of 1899) 


—S. 3-A — See Ibid, S. 37 (Apr) 74 (SB): 
——Ss, 37 and 3-A -~ Instrument bearing 
stamp of sufficient amount but of improper 
description — Collector has jurisdiction to 
certify sarne as duly stamped in accordance 
with S. 37 (Apr) 74 (SB} 
——S, 47-A — See Ibid, S. 57 

(Sep) 177 (SB) 
——S, 56 — See Ibid, S. 57 (Sep) 177 (SB) 
——Ss. 57, 59, 56 and 47-A — Reference 
under S5, 57 — Jurisdiction of High Court 

(Sep) 177 (SB) 


——S§. 59 — See Ibid, S. 57 (Sep) 177 (SB: 
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States Reorganisation Act (37 of 1956) 
——S. 51 — See Representation of the 
People Act (1951), S. 81 (Jun) 108° 


Sugar (Price Determination for 1989-81 
Production) Order (1980) 

——Pre, — See Essential Commodities Act 

(1955), 5. 3 (8-C) (Jul) 141 A 


——Sch, 6 — Factory having licensed capa- 
city of not less than 1250 tonnes does not 
qualify for claiming extra levy price of 
Rs. 26 per quintal and for being placed in 
Sch. 6 (Jul) 141 B 


TENANCY LAWS 


—Madhya Pradesh Ceiling on Agricultural’ 
Holdings Act (20 of 1960) 
——S. 2 (gg) — Family — Definition of — 
Not arbitrary and violative of Art. 14 
(Aug) 162 C 
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Tenancy Laws — M, P. Ceiling on Agricul- 
tural Holdings Act (contd.,) 
-——~-S. 4 — Transfer of land in anticipation 
of or to defeat provisions of the Act — 
fixation of 1-1-1971 as date for declaring 
such transfer invalid —- Not arbitrary in 
view of declaration made by State Govern- 
ment in Jan. 1971 to reduce ceiling area 
(Aug) 162 D 
———~Ss, 4, 35 — Prohibition against transfer 
of land — Conducive of agrarian reform — 


S. 4 is protected by Art. 31A (Aug) 162 E 
———S, 7 — Validity -— Classification of 
land for ceiling purposes — Not arbitrary 
m- Act is protected by Arts. 31A (1) (a) and 
31C (Aug) 162 A 
——S. 7 — Ceiling area fixed under S. 7 
~~ Not uneconomical (Aug) 162 B 


S. 16 — Surplus land — Acquisition — 


Compensation for — Not illusory 
(Aug) 162 F 
«—-§S. 35 — See Ibid, S. 4 (Aug) 162 E 
Torts 
—-~Doctors — Negligence in diognosis 
(Jul) 132 A 
—-—-Doctors — Negligence of anaesthesio- 
logist (Jul) 132 C 
——-Doctors — Negligence — Use of chlo- 


coform as a general anaesthetic 
(Jul) 132 D 


” 


Torts (contd.) 

-——Doctors -—- Negligence — Major abdo- 
minal operation — Non-examination of 
urine before operation (Jul) 132 E 
-——Doctors — Patients consent for .opera- 
tion (Jul) 132 B 

Urban Land (Ceiling and Regulation) 
Act (33 of 1976) 


——Ss. 2 (g) 5 (3), 10 (1), (3), (4), 26 and 
27 (1) (5) — Respective applicability 


(Mar) 49 B 
——S. 5 (3) — See Ibid, S. 2 (g) 

(Mar) 49 B 
——S. 10 (1) (3), (4) — See Ibid, S. 2 (g) 

(Mar) 49 B 


——S. 20 — Power to exempt — Nature of 
— Words “or otherwise’, construction of 
(Mar) 33 
—S, 26 — See Ibid, S: 2 (g) (ar) 49 B 
——S,. 27 (i) (5) — See Ibid, S. 2 (g) 
(Mar) 49 B 
—S. 27 (5), Proviso — Exercise of option 
to purchase property in respect of which 
permission to sell sought — Execution of 
sale deed due to inaction and laches of 
owner after expiry of prescribed period of 
three months —- Option does not lapse 
(Mar) 49 A 


Words and Phrases 


Divorce Act 
(Jul) 122 (FB) 


——Word Residence — See 
(1869), S. 3 (3) 
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AIR 1982 MADHYA PRADESH 1 
G. P. SINGH, C. J. AND © 
FAIZANUDDIN, J. 

M. P. Oil Extraction Pvt. Ltd., Raipur 
and another, Petitioners v. State of Madhya 
Pradesh and others; Respondents. 

- Misc. Petns. Nos. 559, 525, 592 and 650 of 
1981, D/- 21-8-1981. 

(A) Constitution of India, Art. 14 — Dis- 
crimination — Reservation of certain units of 
sal- forests in favour of new industrial 
units without making. similar reservation in 
favour of old units in 1981 —, Reservation, if 


discriminatory. (M. P. Van Upaj (Vyapar, 


Viniyaman Adhiniyam) (1969), S. 2 (d).) 


Where the State Govt. reserved some of the 
units of sal forests in 1981 by changing its 
earlier policy in favour of the new industrial 
units set up for extraction of sal oil without 
making any similar reseryation in favour of 
old industrial units in, view’ 
mendation of the Expert Committee to grant 
special concessions to new units for the first 
few years so that they attained full produc- 
tion. capacity- without incurring undue finan- 
cial: hardship which would step up prodūc- 
tion. of sal seed a Govt. produce, which was 
much less as compared to its potential, the 
reservation could not be said to be discrimi- 


of the recom- 


i 


matory. The classification of old and new. 


units must be deemed to be based on a real 
differentia which had a reasonable. relation 
with the object sought to be achieved. Case 
law discussed. {Paras 7,.9, 10, 13) 


(B) Constitution of India, Art, 226 — 
Writ petition against Government — Con- 


_ tractual rights — Maintainability — Such 
SY /K-Y/E825/81/PGS/SNV i 
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. owners of solvent. extraction plants. 


- ttaction: of sal oil. 


Madhya Pradesh High Court 


„ Apaan 


contractual rights cannot be enforced under - 
Art. 226. 

(C) Constitution of India, Art, 299 —~ Con- 
fract with Govi. — Validity — Under Secre- 
tary inviting private parties fo execute agree- 
ment with Govi., not authorised to sign agree- 
ment on behalf of Govt. — Offer made by 
such officer and acceptance thereof would 


not result in a formal contract as required by 


Art, 299, (Para 16) 
Cases Referred: Chronological ~ Paras 
AIR 1981 SC 1001 : (1981) 2 SCC 270 10 
AIR 1981 SC 1368 : (1981) 3 SCC 238 16 
AIR 1981 Madh Pra 203 ` 15 


(1981) Misc. Petition No. 109 of 1981, p 
` 19-3-1981 {Madh Pra) 

AIR 1980 SC 1992 : (1980) 4 SCC 1 i 

(1980) Misc. Petition No. 261 of 1980, p 
22-9-1980 (Madh Pra) 

(1980) Misc. Petition No. 266 of 1980, py; 
22-9-1980 (Madh Pra) 


N. Ss. Kale, for Petitioners; S. L. oon 
Govt. Advocate, for the State; Y. S. Dharma- 
dhikari (for No. 3) and M. M. Sapre (for 
No. 5), for Respondents. 


G. P. SINGH, C. J.:— This: order shall 
also dispose of Misc, Petitions Nos. 525, 592 
and 650 all of 1981. 


2. The petitioners in all these petitions „are 
The 
solvent extraction plants of the petitioners in 
Misc. Petitions Nos. $25, 559 and 650 are 
lócated at Raipur and of the petitioner in 
Misc. Petition No. 592 at Bilaspur. The peti- 
tioners use sal seed as raw material for ex- 
The petitioners also ‘use 
rice-bran, oik cakes and ground. nut for ex- 
traction of other, oils. ‘The industrial units of 
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(Para 16) | 
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the petitioners were set up long back. The 
dispute in these petitions relates to orders of 
reservation of sal seed made by the State 
Government. i 


3. Sal forestis in the State are divided into 
190 units. By order dated 2ist April, 1981, 
66 units were reserved for the Madhya Pra- 
desh State Co-operative Marketing Federa- 
tion Limited, for short marketing Federation 
which is an APEX Co-operative Society. By 
another order dated 6th Feb., 1981, 27 units 
were reserved in favour of M/s. Sal Udyog 
Pvt. Ltd., for short, Sal Udyog who have 
established a new industrial plant for extrac- 
tion of sal oil and with whom the Govern- 
ment entered into an agreement on 30th Aug., 
1979 for supply of sal seed for a period of 
twelve years. The remaining 94 units were 
disposed of by inviting tenders in accordance 
with the policy decision of the Government 
taken on 13th April, 1981. The yearly pro- 
. duce of sal seed from all the units for the 

year 1981 was estimated at 54,000 tonnes. 
The State Government also entered into an 
agreement for supply of sal seed for periods 
of twelve years with M/s: Bastar Oil Pro- 
ducts Pvt. Ltd., for short, Bastar Oil Pro- 
ducts on 5th Oct., 1979. The agreement is of 
the same nature as with Sal Udyog. Bastar 
Oil Products have not yet gone in produc- 
tion. There was, therefore, no reservation 
made in their favour for the year 1981. 


4. Bastar Oil Products and Marketing 
Federation have been joined as parties only 
in Misc, Petitions Nos. 559 and 650 of 1981. 
Sal Udyog are parties in all the four peti- 
tions. All the petitioners pray for quashing 
of the reservation made in favour of Sal 
Udyog. .The petitioners in Misc. Petitions 
Nos. 650 and 559 of 1981 also pray for quash- 
ing of reservations made in favour of Bastar 
Oil Products and Marketing Federation. The 
petitioners „pray that the area reserved. in 
favour of all these parties. be disposed of by 
auction or by inviting tenders. In the alterna- 
tive, the petitioners pray that similar reserva- 
tion should be made in their favour. In 
Misc. Petition No. 650 of 1981, there is also 
an alternative prayer for directing execution 
of a formal deed of agreement for supply of 
8000 tonnes of Sal secd for four years, on the 
basis of a concluded contract. There is a 
further prayer in Misc. Petition No. 650 of 
1981 for quashing of notification dated 22nd 
April, 1981 by which the Government has 
invited applications for establishment of new 
solvent extraction plants in the districts of 
Surguja, Raigarh and Bilaspur with the 
assurance of supply of 10,000 tonnes of Sal 


seed per year. 
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5. Sal seed is a forest produce as defined 
in Section 2 (d) of the M. P. Van Upaj 
(Vyapar Viniyaman) Adhiniyam, 1969. The 
State Government has monopoly for collec- 
tion and purchase of Sal seed. Forest pro- 
duce purchased by or belonging to the Gov- 
ernment is sold or disposed of in such manner 
as the Government may direct (see S. .12). 
Manufacturers, traders and consumers of 
forest produce are required to be registered 
under S. 11. Retail business in any forest 
produce cannot be carried on except under 
a licence granted under S. 13. 


6 The relevant information relating ta 
industrial policy for forest-based industries 
in Madhya Pradesh is available from the 
report of a Committee appointed by the 
Government which was published in May, 
1977. Sal forests in the State are mostly 
located in Bastar, Mandla, Balaghat, Raipur, 
Raigarh, Bilaspur, Surguja, Sidbi and Shah- 
dol districts which form the eastern half of 
Madhya Pradesh. The production of Sal 
seed in the year 1974-75 was 37245 tonnes. 
The estimated annual Sal potential is over 
10 lac tonnes. The reason for the low pro- 
duction is said to be inaccessibility of the 
areas where Sal forests exist. It is also 
said that with the growth of industries bas- 
ed on Sal seed, the annual production for 
the year 1981 is estimated to be 54,000 tonnes 
which also shows that there is likelihood of. 
increase of production with the growth of 
industries. This is further clear from ithe 
fact that 27 units reserved in favour of Sal 
Udyog for the year 1981 which were 
estimated to yield 6710 tonnes of Sal seed, 
actually yielded 18,000 tonnes. The report 
indicates that 10 industrial units with annual 
capacity of 38,000. tonnes of oil and 
2,28,000 tonnes of deoiled meal could be 
further established in the State. The report 
recommends that concessions during the 
initial setting period of industry known as ` 
“gestation period” could be of immense- help 
and these could be made available for a 
period of 5 to 10 years depending upon the 
type of industry and scale of investment, the 
aim. being to provide some support to the 
the first few 
years so that they attain full productive capa- 
city without facing undue financial hardship. 
The report notices that the production of Sal 
seed which is a minor forest produce and 
which has come into prominence recently is 
much less than its potential and that stepping 
up its production warrants special conces- 
sions to attract new industrial units such as 
offer of fixed prices initially for a period of 
at least five years which may be revised 
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from time to time. The State Government 
on 6th Jan., 1977 took a policy decision re- 
garding the industries based on Sal seed 
that an assurance could be given to the 
new units as well as to the existing units for 
supply of Sal seed. This policy decision 
continued till 13th April, 1981 when the 
Government took another policy decision 
for the year 1981 that except for reservation 
made for Sal Udyog and Marketing Federa- 
tion, the rest of the produce be sold in the 
normal course by the Forest Department. 
The policy decision, in other words, was 
that no reservation in respect of any one 
excepting the aforesaid two parties be made 
for the year 1981. 


i 


7. Before proceeding further it may be. 


stated that in the year 1980, thirteen units 
were reserved for M. P. Oil Extraction Pvt. 
Ltd., the petitioner in Mise. Petition No. 559 
of 1981, and seventeen units for ' K. N. Oil 
Industries, the petitioner in Misc. Petition 
No. 650 of 1981. There was also reserva- 
tion in favour of Marketing Federation. 
These reservations were challenged under 
Art. 226 of the Constitution in Misc. Petn. 
No. 261 of 1980 and Misc. Petn. No. 266 of 
1980. The petitioner in Misc. Petn. No. 261 
of 1980 was M/s. Seth Oil Mills Ltd. now 
petitioner in M. P. No. 525 of 1981. The 
aforesaid two petitions of 1980 were dispos- 
ed of by a Division Bench of this Court ‘on 
22nd Sept., 1980. It was held that Market- 
ing Federation being a Co-operative Society 
stood as a class and the reservation made 
in its favour was valid, It was, however, 
held that the reservations made in favour of 
M. P. Oil Extraction and K. N. Oil Indus- 
tries were discriminatory as similarly situat- 
ed industrial units were not given the bene- 
fit of reservation. But the Court dismissed 
the petition because there was no Sal: seed 
left with the Government for being given to 
the petitioners who made a grievance of dis- 
crimination. It will be seen that in these 
petitions apart from the case of Marketing 
Federation the dispute was between the old 
industrial units with whom the Government 
had no contract for supplying Sal seed at 
any particular rate. The industrial policy 
laid down by the Government in 1977 en- 
visaged supply of Sal seed to the old units 
also. This industrial policy changed in 1981 
and, therefore, no reservation was- made in 
favour of the old units. It cannot be dis- 
puted that the Government can modify any 
industrial policy and evolve a new policy. 
It was, therefore, open to the Government 
to take a policy decision in 1981 that no 
reservation would be made in favour of any 
party excepting Sal Udyog and Marketing 
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Federation provided this policy was not dis-{ 
criminatory. 


8. The petitioners’ main grievance in 
these petitions is in respect of reservation 
made in favour of Sal Udyog. The reserva- 
tion of 27 units in favour of this party was 
made in pursuance of contract entered into 
with it on 30th Oct., 1977. Although there 
is a similar contract entered into between 
the State Government and Bastar Oil Pro- 
ducts but as this party has not yet gone in 
production, there was no reservation made 
in its favour. 


9. We have already noticed that the Gov- 
ernment decided upon a policy to grant con- 
cessions and supply of raw materials to 
new forest-based industries. We have also 
noticed that the Committee reported scope 
for establishment of ten new industrial units 
based on Sal seed. The Government policy 
was well.known and a number of parties 
including K. N. Oil Industries and M. P. 
Oil Extraction, the petitioners in Misc. Petns. 
Nos. 559 and 650, applied for opening new 
units and for entering into contract on a 
long term basis for purchase of Sal seed. 
After consideration of all the applications 


the Government accepted the applications of 


Sal Udyog and Bastar Oil Products and en- 
tered into contracts with them for a long 
term supply of Sal seed. In this back- 
ground there was no question of any discri- 
mination in favour of any party at the stage 
of entering into the contracts for it was open 
to all to apply for establishing new plants 
and for obtaining Sal seed on a long term 
basis. The contract entered into with Sal 
Udyog is for a period of twelve years. The 
Government has undertaken in this contract 
to supply 10,000 tonnes of Sal seed per 
year. The price payable for the first four 
years is Rs. 325/- per tonne plus collection 
charges. This price is revisable after four 
years by the Government, There is a simi- 
lar contract with Bastar Oil Products. The 
petitioners before us do not come in the 
same class as Sal Udyog and Bastar Oil 
products. The petitioners had their plants 
established long back. They cannot be 
described as new units nor do they claim to 
be so. Sal Udyog are the owners of a new 
unit which went into production in 1980. 
Bastar Oil products have still to go into 
production. As already noticed, the report 
of the Expert Committee appointed by the 
Government recommended grant of special 
concessions to new units for the first few 
years so that they attained full productive 
capacity without incurring undue financial 
hardship. The Committee had also reported 
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{that such ¢oncessions to-new units would 
{step up production of Sal seed- which is 
‘much less as compared to its potential. It 
will be noticed that the price fixed under the 
contract is only for four years because it is 
subject to revision by the Government after 
‘that period. The price so fixed was nearly 
“the same which prevailed at the time when 
‘the contract was entered into. “It is, no 






doubt, much lower than the current market 


_ price of Sal séed but still as the beneficiaries 
are new units, concessions to them under 


‘the contracts can’ be justified on the basis- 


of recommendations made by the Committee. 
‘Moreover, the concessional’ price is: to last 
‘only for the first four years “as thereafter 
-the Government can fix a higher price hav- 
‘ing regard to increase in market price ‘of 
‘Sal seed and other circumstances. The peti- 
tioners’ contention that similar reservations 
‘should be made in their favour for 1981 
“éannot be accepted for the reason that the 
“petitioners do not belong to the same class 
‘as Sal Udyog and Bastar Oil Products. The 
“classification of old and new units is based 
upon a real differentia which has reasonable 
‘yelation with the object: of encouraging new 
‘units so that they may attain full. productive 
‘capacity without undue. financial _ hardship 
‘which will also help in increasing the pro- 
‘duction: of Sal seed. It was: open to the 
“petitioners to apply for purchase of 94 units 
‘which: were ‘disposed of by inviting tenders. 
“We-are informed that some -of the peti- 
“tioners did apply for purchasing some units 
-and some `of their tenders have been accept- 
‘éd: Be that as-it may, as the classification 
‘of ‘old‘ units and new units is a _ reasonable 
telassification, the reservation, made in fayour 
of the new units without making any, simi- 
lar reservation in favour of old units can- 
‘inot: be-struck down as discriminatory. 

40. Learned counsel for the petitioners 
placed reliance on the case of Om Prakash 
‘wo State of J. & K., AIR 1981 SC 1001. 
‘In that case ‘allotment of resin..by the State 
‘of Jammu and Kashmir was to be made to 
the! various industrial units if conformity 
- <§with an ‘industrial policy which required 
that the units “should .be registered. In 
actual practice, however,. quota -was granted 
to some unregistered units and denied to 
‘some units: which were registered. This was 
held to be-discriminatory.. On facts this 
case has no application here. The: reserva- 
ition made in favour of- new units and denial 
dof similar reservation to old units was con- 








‘Whe year 198]--and there was no question of 
` any i discrimination. i ehajerpp es. oe af mass 
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‘industrial units based on Sal seed 
‘would increase the production which ‘is much 
‘less than its potential: 


‘interest. 


sistent with the industrial policy adopted for . 


See 


Awl. R. 
11. The learned ‘counsel’ ‘for “thé ~peti- 


tioners -also placed reliance on the case of 


Kasturi Lal v. State of J. & K.; AIR 1980 
SC 1992. That case lays down that ihe 
Government cannot act in a manner which 
would benefit a private party at the cost of 
the State; such an action would be both un- 
reasonable and contrary to public interest, 
It is also laid down that the Government 
cannot, for example, give a contract or sell 
or lease out its property for a consideration 
less than the highest that can be obtained 
for it unless ef course there are other con- 
siderations. which render it reasonable and 
in public interest to do so. This decision, 
however, makes it clear that there may be 
an infinite variety of considerations which 
may have to be taken into account by the 
Government in formulating its policies and 
it is on a total evaluation of various con- 
siderations which have weighed with the 
Government in taking a particular action, 
that the Court would have to decide whe- 
ther the action of the Government is rea- 
sonable and in public interest. In that case, 
the Supreme Court upheld the grant of a 
contract by private negotiations with a party 
for setting up a resin factory on the ground: 
that the advantage to the State was that a 
new factory would come up within its terri- 
tory offering more job opportunity to the 
people of the State and would secure extrac- 


’ tion of resin from the inaccessible area on 


the best possible terms. Now-in the instant 
case, we have already noticed that it was 
open to the petitioners‘to apply for permis- 
‘sion to establish new plants on the same or 
similar terms of contract on which’ Sal 
Udyog ‘and Bastar: Oil Products were given 
contracts and ‘some petitioners did apply 
‘but’ on merits their applications . were not 
‘accepted and there is no grievance made in 
the petitions on that score. As recommend- 


‘ed by the Committee, it. was beneficial . for 


the State to encourage establishment of new 
as „they 


This policy as earlier 
noticed is’ quite reasonable’ and .in public 
We have already mentioned that 
27 units that were reserved for Sal Udyog 
were estimated to yield only - 6,710 tonnes 
but have actually yielded. . 18,000 tonnes 


-Which ‘shows that the areas ‘which were not 
exploited in the past becatise of inaccessibi- 


: Bt a a 
lity are now being exploited and the produc- 
tion is increasing with thé’ establishment of 
new units. „Kasturi Lal’s.case. in our opin- 


ion; isnot at, all helpful to-the petitioners. >. 
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12. The learned .counsel also relied upon 
the decision of this Court. in Kuldeep Mehra 
‘Ý. State of M. P., Misc. Pein. No. 261 of 
“1980, D/- 22-9- 1980 which ‘related to the 
‘réservations made in’ the year 1980. . We 
“have already noticed this decision: In - ‘the 
year 1980 no reservation whatsoever was 
made in respect of ‘any new industrial unit 
aS no new unit had gone in production by 
that time. Reservations were made in re- 
spect of two old units which are now peti- 
‘tioners in Misc. Petns.. Nos. 559 and 650 of 
‘1981 and the party who is now petitioner 
in Misc. Petn. No. 525 of 1981 and another 
party had made a grievance ' about discri- 
mination. The contest in Kuldeep Mehra’s 
case was between owners of old units who 
had been denied reservations and others who 
‘got it. It was in this context that the Court 
‘held that denial of reservation to members 
of the same class was discriminatory. As 
“pointed out earlier, in the instant case there 
is no reservation whatsoever made in favour 
of old units. Apart from the reservation 
made in favour of Marketing Federation to 
which we will revert later, the reservation in 
'1981 is only in favour of a new unit which 


does not fall in the same class as the peti- ` 


toners. Kuldeep Mehra’s case is, therefore, 
“not applicable. 


. 13. Learned counsel for the, petitioners 
Jsubmitted that the reservation in favour of 
4Sal Udyog was made. on 6th Feb., 1981 
whereas the new policy that no reservation 
should be made in favour of the old indus- 
trial units was taken on--3rd Aprl., 1981 
jand, therefore, the order of reservation .in 
Jfavour of Sal Udyog is. 
There is no merit whatsoever; in this con- 
jtention. The Sal. seed season. starts from 
the middle of- May and continues up to the 
end of June. The decision. of reservation in 
favour of Sal Udyog was earlier made. be- 
‘jeause there was an existing contract in their 
favour. There was an existing obligation to 
supply Sal seed to Sal Udyog in terms of 
'Įthe contract. A general policy decision in 
- {respect of others could be taken atany time 
before start of. the season. This policy deci- 
sion was taken on 13th April, 1981. The 
reservation made in favour of Sal Udyog is 
consistent with this policy. 



















-+ 94, These: are- the common -points urged 
in. all these petitions. There were no, other 
contentions raised in M. P. No. 525 of 1981 
and in M. P. No. 592 of 1981. 


L. We will now proceed to take up. the 
‘special points urged, in the remaining two 
petitions, viz., ‘Misc. Petitions Nos. 559 and 
650° both -of 1981. “Tt ‘was contended “by ‘ the ` 
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discriminatory. - 


taken in 1977 that an 
given to the existing units also for. 
“of raw materials, these petitioners made .ap- 


‘for supply of Sal seed for four years. 
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learned counsel. in. these „petitions „that. -the 
reservation made: in favour of „Marketing 
Federation was also invalid. . The “Federation 
is an Apex Co-operative Society consisting ‘of 
co-operative societies. of lower level. as its 
members. The Federation has a small plant 
but most of the Sal seed purchased by it 
from the Government is resold under a 
licence granted under S. 13 of the Van. Upaj 
(Vyapar Viniyaman) Adhiniyam. . Co-op- 
erative societies stand as a class. Benefits 
and concessions granted to them ultimately 
benefit persons of small means and promote 
social justice in accordance with the direc- 
tive principles. The petitioners cannot claims 
to come in the same class as a co-operative 
society. The position may be different if a 
complete monopoly were to be created in 
favour of a co-operative society. In the 
present case, there was no such. monopoly 
as 94 units which were kept in general pool 
were disposed of by inviting tenders. The 
challenge to similar reservation .made in the 
year 1980 in favour of Marketing Federa- 
tion was negatived on these grounds by- this 
Court in Gopal Brothers v. State of M. P., 
Misc, Petn. No. 266 of 1980, D/- 22-9-1980. 
Similar reservations of Tendu Patta made 
in favour of co-operative societies’ were up- 
held in M/s. Kirodimal Agarwal v. State of 
M. P., Misc. Petn. No. 109 of 1981, Dj- 
1933-1980. Further, preferential treatment 
granted to co-operative societies in the mat- 
ter of grant of licences for fair price shops 


was upheld’ by us in M. P. Ration Vikreta 


Sangh v. State of M. P., Misc. Petn. No.723 
of 1980, D/-'13-4-1981, (reported in AJR 
1981 Madh Pra 203). -We ‘must, therefore, 
reject the challenge to: the reservation: made 


in ‘favour of Markenig Beganen: 


16. It was then sentended by the ieme 
counsel for the petitioners that there was a 


‘concluded contract in their favour for- sup- 
ply of Sal seed at a concessional: price for 


a period of four years and the .petitioners 
should be granted relief on that . basis. , It 
appears that in view of the policy: -decision 
assurance. . could..be 
_ supply 


plications for supply of Sal seed...on. long 


‘term basis. It appears that on 25th Jan., 
1981, the Under Secretary to the Govern- 
ment asked these petitioners -to come to 


Bhopal on‘ 8th Feb. for executing agreements 
There 


is some controversy on the point ias to why 


‘the formal ‘agréement was not executed. It 


appears to us ‘that these "petitioners at that : 
stage were presumably willing: to-execute, the. 


6 M.P. 


agreements but the matter was put off as 
the Government was undergoing a change. 
That was the period when the new Gov- 
ernment had come at the Centre and Presi- 
dent’s rule was enforced in the State on 
18th March, 1980. The new elected Gov- 
ernment took over some time in June, 1980. 
It is, however, not necessary to decide whe- 
‘ther it was the petitioners’ fault or the Gov- 
ernment’s that the. formal agreement could 
not be executed. It is-clear that in the year 
1980 thirteen units were allotted to peti- 
tioners in Misc. Petn. No. 559 of 1981 and 
17 units to petitioners in Misc. Petn. No. 650 
of 1981 for one year and the petitioners 
executed the agreements for purchase of 
these units for one year. This happened 
some time in April, 1980 and it appears 
that the petitioners thereafter abandoned the 
idea of entering into agreements for a period 
of four years. It is true that it is alleged 
by the petitioners in Misc. Petn. No. 556 of 
1981 that even after April, 1980 they had 
been writing letters for execution of formal 
agreement for supply of Sal seed for four 
years but this fact is denied by the Govern- 
ment. The petitioners have not produced 
copies of these letters. In our opinion, both 
the petitioners abandoned the idea of enter- 
ing into four yearly agreements with the 
Government for purchase of Sal seed after 
they got the reservation in April, 1980 for 
that year of certain units. Even otherwise, 
no relief can be granted on the basis of any 
contract in a writ petition under Art. 226 of 
the Constitution. Firstly, these contracts are 
not in the form as required under Art. 299. 
The Under Secretary who sent to the peti- 
tioners draft agreements and asked them to 
come to Bhopal on 8th Feb., 1980 for sign- 
ing the. agreements was not authorised to 
sign any agreement on behalf of the State. 
The offer made by him and the acceptance 
by the petitioners could not, therefore, re- 
sult in a formal contract as required by 
Art. 299. Moreover, even assuming thai 
Art, 299 was complied with, the petitioners’ 
remedy would be to sue- for specific per- 
formance or for damages, for it is well set- 
tled that contractual rights cannot be en- 
forced under Art. 226 (See: Divisional Forest 
Officer v. Bishwanath Tea Co. Ltd, AIR 
1981 SC 1368). l 

17. ït was further contended _by the 
learned counsel for the petitioners that 
there was no sufficient raw material, i.e. Sal 
seed, available for the existing industrial 
units and that the Government’s decision 
for inviting applications for three more 
units by notification dated 22nd April, 1981 
was wholly unreasonable. It was also sub- 
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mitted in the same contract that the policy 
of assisting the_two new units of Sal Udyog 
and Bastar Oil Products is also irrational 
on the same basis. The argument proceeds 
upon the assumption that the production of 
Sal seed estimated at 54,000 tonnes for 1981 
would remain static. We have already refer- 
red to the report of the Committee on the 
industrial policy showing that the estimated 
potential of Sal seed is 10,00,000 tonnes. 
The low production is mainly for the reason 
that the areas inaccessible are not now be- 
ing exploited. With the growth of new 
units these areas are bound to be -exploited 
which will result in higher production. As 
stated by us earlier, this is clearly demon- 
strated from the fact that 27 units reserved 
for Sal Udyog which were estimated to pro- 
duce only 6,710 tonnes actually yielded 
18,000 tonnes. The contention of the learn- 
ed counsel must, therefore, be rejected. 


18. Before parting with the case, we 
must make it clear that there were some 
allegations of mala fides made in the re- 
joinder filed in Misc, Petns. Nos. 559 and 
650 both of 1981 but they were given up at 
the time of argument and it was for this 
reason that the respondents were not called 
upon to reply to those allegations. 


19. All the petitions fail and are dis- 
missed but "without any order as to costs. 
Security deposits be refunded to the peti- 
tioners. 

Petitions dismissed. 


AIR 1982 MADHYA PRADESH 6 
(INDORE BENCH) 


G. L. OZA, J. 
‘Nagar Palika, Maheshwar, 
Balwantrao, Respondent. 
C. A. No. 416 of 1981, D/- 31-7-1981. 
M. P. Civil Courts Act (19 of 1958), Sec 
tion 21 (3) — Application made during vaca- 
tion under S. 151 of Civil P. C. for consid- 
eration of stay order sought on ground of 


Petitioner vV. 


its urgency — Rejection on ground that 
S. 21 (3) is curative provision —— Rejection 
order liable to be set aside. 

Where a District Judge has rejected an 


application under S. 151, C. P. C. for con- 
sideration of stay order sought on ground 
of its urgency, which was made during 
vacation, in the view that S, 21 (3) is merely 
a curative provision and, therefore, it does 
not confer jurisdiction on a Civil Court to 
act on a day which is holiday, the order of 
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rejection would be liable to be set aside. 
The Civil Courts or Judges appointed under 
the Act does not cease to be a Court merely 


‘because on a particular day it is declared a 


holiday and the scheme of the Act does not 
indicate that an act done by a Judge pre- 
siding ‘over a Civil Court will be without 
jurisdiction merely because it has been per- 
formed on a holiday and ia that view of 
the matter, therefore, it could not be said 
that the provisions of S. 21 (3) is a cyzative 
provision. Indeed, the purpose of $./21 (3) 
is clearly to provide for a contingency where 


an urgent order has to be passed even on a 
day when Civil Courts are closed. / 
_ (Paras 3, 5) 


P. N. Waliwadkar, for Petitioner; C. $. 


Chhazed, for Respondent. 


ORDER :— This revision petition has been 
filed by the petitioner who preferred an ap- 
peal before the District Judge, West Nimar, 
Mandleshwar. 

2 On 16th May, 1981 an application 
under §. 151 was filed that although the 
Civil Courts are in vacations but in view of 
the urgency of the stay application the mat- 
ter be heard during vacations and an order 
be passed. The learned District Judge re- 


jected the prayer and by the impugned order- 


directed that the papers of the appeal be 
kept in the office as nothing could be done 
during the vacation and further directed that 
it be listed for hearing on the reopening day 
i.e. 15th June, 1981. It is against this order 
passed by the learned District Judge that 
this revision petition is filed. 


3. The learned District Judge took the 
view that during summer vacations the Civil 
Courts cannot entertain any appeal or ap- 
plication in spite of the fact that Sec. 21 (3) 
of the Madhya Pradesh Civil- Courts Act 
provides that an order passed during a holi- 
day or during vacations will not be illegal 
only because the order was passed during 
the vacations. The learned District Judge 
took the view that S. 21 (3) is only a provi- 
sion which saves any orders passed and, 
therefore, further observed that there ap- 
pears to be a defect in the Civil Courts Act 
and refused to exercise jurisdiction vested 
in him and, therefore, the present revision 
petition has been filed. 


4. Section 21 of the M. P. Civil Courts 
Act reads ag under: 

“21. Vacations: (1) Subject to the ap- 
proval of the State Government the High 
Court shall prepare a list of days to be ob- 
served in each year as holidays in the Civil 
Court subordinate thereto. 


‘Nagar Palika, Maheshwar v. ‘Balwantrao 


learned Judge misconstrued 
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(2) The list shall be published in the Offi- 
cial Gazette. 


(3) A judicial act done by a Court on a 
day specified in a list under sub-section (2) 
shall not be invalid by reason only of its 
having been done on that day.” ` 


This provision clearly provides that if any 
judicial act is done on a day which is speci- 
fied in the list under sub-section (2) i.e. the 
list of holidays and vacations will not be in- 


‘valid merely because it was done on a day 


which was included in the list under sub- 
section (2), The purpose of this provision 
appears to be clear that if on a day which 
is included in the list as a holiday cr asa 
vacation if any urgent matter has to be 
attended to by the Civil Court and, the judi- 
cial acts (any order) are passed by a Civil 
Court on that day it could not be said that 
these orders were invalid because they were 
passed on a day on which the Civil Court 
was closed. The purpose of this provision 
clearly appears to be to provide for such 
contingency when an urgent order has to be 
passed éven on a day when the Civil Courts 
are closed. The learned District Judge felt 
that the law was defective and needed some 


amendment. That may be so but on that 
ground it could not be said that an urgent 
matter could not be attended to even if it 
requires to be attended immediately. 

5. Learned District Judge felt that sub- 


section (3) of S. 21 is merely a curative pro- 
vision and, therefore, it does not confer 
jurisdiction on a Civil Court to act on a 
day which is holiday. It appears that the 
the provisions 
of the Civil Courts Act. The Civil Court or 
a Judge appointed under the Civil Courts 
Act does not cease to be a Court merely 
because on a particular day it is declared a 
holiday and, therefore, it is wrong to say 
that on a holiday the learned Judge had no 
jurisdiction to entertain any proceedings. 
This provision has been enacted only to 
repel any contention if advanced that if any 
judicial act has been done on a holiday it 
will not be valid and in order to repel such 
contentions it has been provided in sub- 
section (3) of S. 21 as under :— 
"S: he: (D to Q) pnia che ese 


(3) A judicial act done by a Court ona 
day specified in a list under sub-section (2) 
shall not be invalid by reason only if iis 
having been done on that day.” 


As per the scheme of the Civil Courts Act 
it does not refer to the jurisdiction of the 
Courts only on working days’ and there is 
nothing in the provisions of this Act to ia- 


SMP. +o 
dicate... ‘that. on n holidays ‘the Civil Courts 


have’ no jurisdiction to’ entertain any matter. 
Section 21; sub-seé. (1) only “provides for’ 


preparation’ of a list to be observed as holi- 
days in Civil Courts, Sub-scction (2) pro- 
vides for its publication and sub-sec. (3) pro- 
vides that any judicial act done on a day 
included in:the list under sub-sections (1) 
and (2). will not be invalid merely because 
if.is: done on` that day. This, therefore, 


clearly: goes'to. show that this provision . has. 
been enacted to clarify the situation and the 


view taken by the learned District Judge is 
not corfect. when it says that it is only a 
curative or remedial provision. This view is 
only possible if there is anything in the Act 
to indicate that the Civil Courts have no 
jurisdiction to entertain any proceedings on 
a holiday and, therefore, any judicial act 
done on a holiday would ‘be invalid except 
it is. not validated by sub-section (3). But 
as discussed above the scheme of the Act 
does not. indicate that an act done by a 
Judge presiding over a Civil Court will be 
without jurisdiction mierely- because it has 
been performed on a holiday and’’in that 
view of the matter, therefore, it could not be 
såid -that -this provision (sub-sec. (3) of Sec- 
tion 21) is a curative provision. It appa- 
rently is a provision ‘to clarify the position 
and in this view of the matter, therefore, the 
learned District Judge refused to exercise 
jurisdiction vested in him by law. 


é. The revision petition is, therefore, al- 
lowed. The order passed by the ‘learned 
Court below is set aside and it is directed 
that the learned Judge ‘shall proceed to hear 
and dispose of the matter ‘in accordance 
with law. In the circumstances of the case 
the’ ‘parties are directed to bear their own 
costs. 

Petition | slowed. 
. ATIR 1982 MADHYA PRADESH 8 - 
oo -M. D. BHATT, J. ; 

- ‘Nanda and others, Appellants v. Tacnhman 

and. ‘others, Respondents. E 


Second Appeal No. 314 of 1970, DJ- 9-9- 


1981. i fie 
Failure to ee L. Rs. on fecord within 


fime. — Applications for setting aside abàte-, 


ment and for condonation: of delay — 


Sufficient cause — Mere ignorance of law 
of ‘party’ being. villager is: not just and suffi- 


“From. decree | of E “3: “Mandlik, “Additional 
Dist: “ses Ratlam; t n 
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‘Nanda v. Lachhman 


AIR 1964 SC 215 


D/-! 28-7- -1970. ` L a 


ALR. 


Limitation 
= law. discussed. |: 


cient cause: for: fondon Aday 
an (63: S. 5. 


Csin r Referred.: Chronological Paras: 
AIR 1979 Cal 353 : =: 4 


1954 Madh Bha LJ 1454 (HCR) 
ILR (1954) 4 Raj 351°’ 
AIR 1929 Nag 74 

S. D. Sanghi,’ ‘for “ Appellants: B. L. 
Ranecha, for, Respondents. 


JUDGMENT ta; ‘Order | in this appeal 
would equally govern the disposal of the 
Civil Appeals Nos. 315 of 1970 and 316 of 
1970, inasmuch as, in. all these three ap- 
peals,.where .the respondents-plaintiffs are 


exactly the same, similar point is involved,. 


pertaining to the death of one of the re- 
spondents-plaintiffs -i.e. Badrilal, and the 
effect of such death on these pending appeals. 


2.° Respondents-plaintiffs had filed the 
three suits against different sets‘ of defen- 
dants in the matter of their right and title 
to the respective disputed lands' against the 
respective sets of defendants. All the suits 
were decreed by the trial Court; and the re- 
spective appeals preferred by the defendants’ 
were dismissed by the lower appellate Court: 


Thereafter, the defendants filed the present 


second appeal and’ so also the other - two. 


3... During the pendency of these three, 
appeals, Badrilal, one of the Tespondents- 
plaintiffs, expired about 5 or 6 years back 
from now, with no steps iaken so far by 


. the. appellants-defendants to bring the L. Rs., 


of the deceased respondent-plaintiff Badrilal, 
on record. The appellants-defendants, in 
each of these three appeals, have filed four 
applications,— one, under O.: 22, Rule 9, 
C. P. C. for- setting aside the abatement, the 
other, under O. 22, R. 4, C. P. C. for bring- 
ing the L. Rs. on Tecord, the third, under 
Section 5 of the Limitation Act for con- 
tions under O. 22, R, 9, C. `P, C. and O. 22; 
R. 4, C. P. C; and the last, under Order 32, 
Rule 3, C. P. €C. for appointment ‘of a. 


guardian of. the proposed two minor L. Rs.; 


All these applications were vehemently ` Op-. 
posed by the learned counsel of the remain-. 
ing respondents-plaintiffs on record, in the 
light of the facts as mentioned in these ap- 
plications. Arguments on both, Sides were- 
heard. 


: 4. The learned, í ‘counsel : for. “the. apes 
- defendants, relying, on AIR 1979 Cal- .353,.- 


Abdul. Latiff v.. Fazal. Ali; has. -urged before., 
me. that.-the. delay: onthe, part, of appellants- 
defendants in filing. the applications - under. - 
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Rr. 4 and 9 of O. 22, C. P. C, was bona 
fide, inasmuch as, the appellants: “being village- 
folk, were ignorant: about the legal ` proce- 
dure as.to, whether or not, the L. Rs. are 
necessarily to.be:-bréught on. record, on: the 
death of one of the parties. -- 


5. On considering the eae ‘on both 


sides, the appellanis-defendants’ all these 
four applications do not deserve to . be.al- 
lowed. on the. alleged ground, as put forth 


in their applications in the‘ matter of the 
cause for delay. It ‘may, at first, be men- 
tioned that ‘all the four applications ‘which 
have been filed on the appellants’: side, have 


been moved, only ‘by' one of the ‘appellants — 


i.e. the appellant-defendant Nandram. As 
for the cause of. delay; it has been ‘mention- 
ed in paras 2 and 3 of his application under 
O. 22, R. 9, C: P. C.’ that although the re- 
spondent-plaintiff- Badrilal had died 5 to 6, 
years back, leaving behind him -his - 
L. Rs., he himself, -being a village agricul- 
turist, had no knowledge regarding -the legal 
position that L. Rs. of the deceased are ne- 
cessarily to be brought on record of the 
case, and only when-he received his coun- 
sel’s letter dated 12-8- 81 on 17-8-81, he con- 
tacted his counsel; and on his advice, filed 
the requisite applications in the matter of 
the L. Rs. It is, therefore, urged by the 
said appellant-defendant Nandram and so 
also by the appellants’ learned counsel that 
the ‘delay was bona fide; and as such, there 
was jist and sufficient cause for condoning 
the delay in the matter of setting aside the 
abatement and also in the matter of bring- 
ing the É. Rs. on record in timei` In AIR 
1964 SC 215, Union of India v. Ram 
Charan, ’ their ‘Lordships of the Supreme 
Court have laid down certain guidelines for 
determining what is “sufficient cause” for 
purposes of R. 9, O. 22, C. P. C. There is 
a consistent view of certain High Courts, 
contrary to the’ one of the © Calcutta High 
Court which has been cited” before me, to 
the effect that. mere ignorance of law with- 
out ‘anything - more, will not ‘constitute 
sufficient’ cause. ILR (1954) 4 Raj 351, 


Hukum Singh v. Bhanwar Singh; 1954 Madh 


Bha LJ 1454 (HCR), Mohanlal v. Surajmal 
and AIR. 1929 Nag 74, Nandu v. Bhuwanoo, 
are ‘clear authorities.for the said view which 
I am inclined to follow in the present cir- 
cumstances ‘of the case. Calcutta case 
(supra) is`one, Which related to’ unsophisti- 
cated illiterate village women living in 
Pardah™(appellants * Nos?"3 and: 4) and to 
two others (appellants Nos, “ft and 2) “who 
were ‘ semi-literaté* villagers ` living- in the ex- 


treme interior: part: of a District: 24-Parga- 


aM sp PeR saii 
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“nas. 


certain’ 


M. P. 9, 


‘Such does not: appear to be thé case 


here. It ‘has simply been “Slated” in” the tn-. 


‘stant case that the appeilant-defendant Nand.. 
ram was a village. agriculturist. It. 


is now 
where stated that. he was illiterate or semi~. 
literate. Besides, apart from this, appellant- 
defendant. Nandram, there were three other. 
appellants-defendants regarding whom, : 
nothing has been stated as to whether, they: 
were literate or not, and further whether 


these .appellants were also equally ignorant: 
about the legal position in the matter: of 
bringing the L. Rs., on record, of onè 


deceased respondent-plaintiff. From the ap- 
plications which have .been filed, one thing 
is clear that the appellants had full know- 
ledge about the death of - the respondent- 
plaintiff No. 3 Badrilal -about 5 to .6 years, 
when he had actually’ died. The factum of. 
their. such knowledge is, thus, not a matter. 
of any controversy... The only controversy 
raised by the appellants:is that the appel- 
lant-defendant Nandram had no knowledge 
of the legal position that the L. Rs. of the 
deceased party are to be brought on record. 
These appellants ħad, as their counsel, a: 
very senior and reputed lawyer. It does 
not: stand to reason that the appellants could © 
not have contacted their counsel any time 
during all these years of the pending ap- 
peals. The mere circumstance that the ap- 
pellants were ignorant of law regarding the 
bringing of L. Rs. of the deceased, on: record, 
by itself, alone, cannot be just and sufficient 
cause for’ condoning the delay. If such 
bare circumstance is accepted on its face 
value, as. just and sufficient cause for con- 


doning the delay, then, the whole ‘scheme of 


the various rules of O. 22, C. P. C. would 
be frustrated and rendered valueless; and). 
there would hardly a suit or appeal where 
the. effect of abatement would have any 
play or any practical significance, inasmuch 
as, any ‘defaulting party whatsoever, would, 
then, be‘ able to come forward with the plea 
that he was unable to’ move the necessary 
applications within- the prescribed time for 
bringing the L. Rs. on record. or for setting]. 
aside the abatement because of his ignorance 
of law. Pure and simple ignorance ‘of law, 
by itself, cannot be an excuse and justiñca- 
tion, much less sufficient justification for 
condoning the delay. As such, the appel- 
lants’ applications under O. 22, R. 9 and’ 
so also under O. 22, R. 4 and S. 5°. of the 
Limitation Act, deserve to be outright: re- 
jected., Consequently, the last application - 
under.O. 32, R..3, C. P. C. would: equally 


become infructuous. 


10 M. P. 


6. In the result, thus, rejecting the four 
applications of the appellants-defendants, it 
is ordered that the defendants’ present ap- 
peal and so also the other two, stand abat- 
ed; for, not bringing the L. Rs. of the 
deceased respondent-plaintiff Badrilal, on re- 
cord, in time, and there being no just and 
sufficient cause for setting aside the abate- 
ment or condoning the delay therefor. Par- 
lies to bear their respective costs in the 
present appeal and so also in the other two. 
Counsels’ fee as per schedule, if certified. 


Order accordingly. 
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Anjani Prasad and others, Applicants v. 
Ishwardin and others, Respondents. 


Civil Revn. No. 647 of 1977, Dj- 8-4-1980.* 


(A) Civil P, C. (5 of 1908), Ss. 2 (2) and 96 
— “Decree? — Meaning of — Names of 
certain plaintiffs struck out holding them te 
be not necessary parties — Suit proceeding in 
their absence and ending in decree — Their 
rights were not determined — Order holding 
them to be not necessary parties is not de 
cree — Appeal against it, not maintainable. 


In a suit, there may be issues the findings 
on which alone may result in disposal of the 
whole suit. Such. finding may enable the 
Court to pronounce a judgment and decree 


may be drawn up in terms of O. 20, R. 6.° 


On the other hand, there may be certain 
issues the findings on which may not be suffi- 


cient for the decision of the suit itself. In ` 


that event, the Court may postpone the hear- 
ing of the suit for.such further evidence and 
arguments as the case may require. There 


is a clear distinction between findings which 


result in decision of the suit and those which 
do not. The result of suit, i.e. its final ad- 
judication can be embodied in a decree only 
when the findings on any or all the issues in- 
volved result in disposal of the whole suit. 
(Para 3) 


In the instant case, redemption was claimed 
by certain plaintiffs as heirs of the mortgagor 
and also by others. On an application for 
substitution by legal representatives of one of 
the deceased, original plaintiff, the trial Court 
directed that all the other plaintiffs except 
the sons of the mortgagor were not necessary 
parties to the suit and therefore their names 


ct 
From order of R. C. Khare, Dist. J., Rewa, 
D/- 31-3-1977. 
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were struck out. After this the suit proceed- 
ed in the absence of those plaintiffs and end- 
ed in a decree. The rights of those plaintiffs 
were not determined. There was no trial 
and consequently no adjudication of their 
rights in regard to matters in controversy in 
suit when those persons were discharged from 
the suit, 


Held the order directing striking out the 
names of parties is not a decree. All 
that the order means is that those plain- 
tiffs were improperly joined in the suit and. 
their names were struck out. That order con- 
tains a mere finding that those persons were 
not necessary parties to the suit and is not 
a decree. Necessarily, therefore, they could 
not file any appeal against it. Case law dis- 
cussed. (Para 4) 


In cases where it is felt for one or the 


‘other reason the suit cannot proceed against 


some of the plaintiffs or the defendants the 
proper course to be followed is to strike out 
the names of such persons from the cause 
title of the suit holding that they cease to be 
party to the suit. The persons whose names 
are so struck out should be held to have 
been removed from the suit. It will not be 
proper to hold that the suit has been decided 
against such persons. (Para 3) 


(B) Civil P. C. (5 of 1908), S. 115 — Revi- 
sion — Exercise of jurisdiction legally or 
with material irregularity — Parties not 
allowed to prosecute case as plaintiffs were 
allowed to file appeal —- Parties found to have 
been prejudicially affected by decree — 
Order allowing to file appeal is not one with- 
out jurisdiction. 

Where the lower appellate Court had grant- . 
ed permission to file appeal to those appel- 
lants whose names were struck out as plain- 
tiffs holding that they were not necessary par- 
ties to the suit on the finding that the trial 
Court’s decree read with the order deleting 
the names of those plaintiffs prejudicially 
affected the interest of those persons in the 
subject matter of the suit the lower appel- 
late Court could not be said to have either 
acted beyond its jurisdiction or exercised 
jurisdiction either illegally or with material 
irregularity and the order could not be inter- 
fered with in revision. (Para 5) 


The Civil Procedure Code does not in terms 
lay down as to who can be a party to an 
appeal. Since, however, an appeal has to be 
filed only by a person who is aggrieved by 
an order sought to be appealed against, a 
party aggrieved by a decision has a right to 
prefer an appeal. It is, however, well re- 
cognised that person not a party to the de- 
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cree may file an appeal if he is adversely 
affected by the order of the trial Court pro- 
vided he obtains leave from the Court of 


Appeal. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1503 3 
AIR 1971 SC 1081 3 
AIR 1960 Andh Pra 114 3 
AIR 1943 Lah 140 (FB) 3 
AIR 1943 Nag 204 (FB) 3 
AIR 1941 Bom 247 5 
AIR 1941 Nag 84 : ILR (1941) Nag 90 3 
AIR 1941 Pat 385 3 
AIR 1938 Lah 799 4 
AIR 1938 Nag’233 3 
AIR 1933 Mad 435 3 
AIR 1931 All 333 (2): 1931 AN LY°181 3 
AIR 1930 Mad 817 (FB) 3 
(1897) ILR 24 Cal 725 (FB) 3 
(1857-59) 7 Moo Ind App 283 (PC) 3 


R. P. Pandey, for Applicants; L. P. Singh, 
for Respondents. l 


ORDER :— One Harinandan is said to 
have mortgaged certain property in favour 
of one Vishwanath in the year 1907. Twenty 
one persons claiming to be heirs of the mort- 
gagor Harinandan filed a suit (giving rise to 
these proceedings) for redemption of the 
mortgage. Some of the defendants are sued 
as heirs of the mortgagee Vishwanath, while 
others are transferees from them. The de- 
fendants denied the mortgage and claimed 
right and title in the suit property indepen- 
dent of Vishwanath. Vasudeo, one of the 
original plaintiffs, died during the pendency 
of. the suit. His legal representatives applied 
for substitution beyond the prescribed period 
of 90 days. The defendants objected to the 
substitution but their objection was turned 
down. However, by order dated 18-6-1969, 
the trial Court directed that certain plaintiffs, 
who are non-applicants Nos. 4 to 14 in this 
revision, have been unnecessarily joined as 
plaintiffs. Since they claimed no interest in 
the suit property, their names were directed 
to be deleted and the suit proceeded in their 
absence. This order dated 18-6-1969 deleting 
the names of those plaintifis was not chal- 
lenged then either by appeal or by revision. 
The suit ended “in partial success of the 
plaintiffs and, therefore, both the parties pre- 
ferred separate appeals before the District 
Judge against the decree passed in that suit. 
In appeal preferred by the plaintiffs, all those 
persons whose names were deleted as plain- 
tiffs by the trial Court’s order, dated 18-6- 
1969, were also joined as appellants. No 
prayer was made for permission to file ap- 
peal on their behalf. Besides attacking the 
correctness of the decree partly dismissing the 
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claim, they also challenged the correctness of 
the trial Court’s order, dated 18-6-1969, de- 
leting their names as plaintiffs, 


2. The defendants objected to the joinder 
of those plaintiffs (non-applicants 4 to 14) as — 
appellants principally on the ground that the 
order dated 18-6-1969 was a decree and since 
it was then not challenged, it could not now 
be challenged after the lapse of the requisite 
period of limitation. This objection was up- 
held and by order, dated 1-8-1973, the names 
of those appellants were ordered to be re- 
‘moved from the array of the appellants. This 
order was again not challenged by any pro- 
ceeding before this Court. Instead, the ap- 
pellants-plaintiffs in their appeal filed an ap- 
plication on 2-8-1973 seeking permission to 
amend the plaint trying to explain how the 
other persons, whose names were deleted, had 
interest in the suit property. By yet another 
application, the names of the other plaintiffs 
(non-applicants 4 to 14) were sought to bs 
added as appellants. Permission was also 
sought to file the appeal by them and it was 
added that the appeal already filed be treated 
on their behalf also. It was also alleged that 
the proceedings taken up to that stage by 
them were under the advice of the counsel, 


- Lal Praduman Singh, a very senior Advocate 


of Rewa. No specific order was passed on 
these applications, but the appeal itself was 
decided on 11-12-1977. The decree of the trial 
Court was set aside and the suit was remand- 
ed for retrial directing the joinder of the 
other persons (non-applicants 4 to 14) as 
plaintiffs. A revision (Civil Revision No. 79 
of 1974) was preferred against that remand 
order. l 


This Court vide order, dated 3-9-1976, passed 
in that revision set aside the remand order 
and directed the lower appellate Court to 
first decide the application, dated 2-8-1973. 
The parties were then heard and by the im- 
pugned order the District Judge, Rewa, allow- 
ed these applications as a result of which 
the non-applicants 4 to 14 have also been 
treated as appellants before the lower appel- 
late Court. The plaint also stands amended. 
This revision is directed against this order of 
the District Judge. 


3. The first contention raised by Shri 
Ramayan Prasad Pandey, learned counsel for 
the applicants, is that the order of the trial 
Court directing deletion of the names of the 
non-applicants 4 to 14 amounts to a decree. 
As no appeal was preferred against it, that 
decree had become final and could not be 
challenged in the manner it was permitted to 
be done. The term “decree” is defined in 
Section 2 (2) of the. Code of Civil Procedure 


M. P. 11 > 
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to mean the formal: expression , conclusively 
determining the rights of the parties so far 
as the Court expresSing it is concerned. The 
decree may either be preliminary or final and 
may relate to all or any of the matters in 
controversy in the suit. After considering 
several authorities of various High Courts, 
the Supreme Court in Diwan Brothers v. 
Central Bank of. India, Bombay, (AIR 1976 
SC 1503) has held that under the definition 
of a decree contained in Section 2 (2), Civil 
P. C., the three essential conditions necessary 
are : D that the adjudication must be given 
in a suit; (ii) that the suit must start with a 
plaint and culminate in a decree; and (iii) 
that the adjudication must be formal and 
final and must be given by civil or revenue 
Court. And in Bai Chanchal v. S. Jalalud- 
.din, AIR 1971 SC 1081, after referring to the 
provisions of R..3 of O. 23 and R. 6 of 
O. 12, Code of Civil Procedure, it has been 
held that in the same suit there can be more 
than one decree passed at different stages. 
It appears that the form of the expression is 
pot .material, but what really matters is that 
the adjudication must conclusively determine 
the rights of the parties relating to all or any 
‘of the matters in controversy in suit. In a 
suit, there may be issues the findings on which 
[alone may result in disposal of the whole 
suit, Such finding may enable the Court to 
‘ipronounce a judgment and decree may be 
‘drawn up in.terms of O. 20, R. 6. On the 
other hand, there may be certain issues the 
findings on which may not be sufficient for 
‘the decision of -the suit itself. In that event, 
Hhe Court may. postpone the hearing of the 
jsuit for such further evidence and arguments 
‘las the case may require. There jis a clear. 
\distinction between findings which result in 
decision of the suit and those which do not. 
The result of suit, i.e., its final adjudication 
can be embodied in a decree only when the 
findings on any or all the issues involved re- 
sult in disposal of the whole suit. Examining 
the term ‘decree” in this light in quite some 
details, a ‘Full’ Bench of the Nagpur High 
Court in Baliram Ganpatrao Bhoot v. Mano- 
Har Damodar Bhoot, AIR 1943 Nag 204 held 
that a finding on any point in controversy in 
a suit could ordinarily be final so far as the 
Court is concerned, but unless that finding is 
such as is sufficient for the disposal of the 
„suit, there can be no judgment and no de- 
cree and unless there is a decree there can 
be no appeal. A Full Bench of the Lahore 
‘High Court in Barkat Ram v. S. Bhagwan 
Singh, ATR 1943 Lah 140 has held that the 
findings resulting in rejection of the plea of 


want of. jurisdiction and limitation’ even if 
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'it. may be treated as :separate entity distinet - 


from ‘the rest of the judgment yet could, not 
be treated as decree.. The emphasis laid is 
that in order to constitute a decree the de- 
termination of .questions must conclusively 
determine the rights of parties. Reliance 
there was placed upon another Full Bench 
decision, of the Calcutta. High Court in 
Jogodishury Debea v. Kailash Chandra, 
(1897) ILR 24 Cal 725. In Baliram’s case 
(AIR 1943 Nag 204) (supra), the Full Bench 
of the Nagpur High Court reached a conclu- 
sion that unless a finding is of such nature 
as to be sufficient for decision of the suit 
and gives formal expression to its adjudica- 
tion in the form of a decree, it cannot give 
rise to a right of appeal. The Full Bench 
further held as follows: l 


.. «. no finding or interlocutory order 
which is not sufficient to dispose of the suit 
as a whole can in itself give rise to a right 
of appeal except where an appeal is expressly 
provided. In no case can a party come up 
in appeal unless a formal decree as outlined 
above is drawn up and signed.” 


Learned counsel for the applicants relied 
upon certain decisions where the view taken 
is that an order dismissing the plaintiff’s claim . 
on an alternative ground, or an order striking 
out the names of certain defendants against 
whom the suit was held not maintainable be- 
cause on a distinct cause of action the relief 
could not be granted, or because the plain- 
tiff- exonerated certain defendants who were 
held wrongly joined in the suit and the suit 
against them was given up by the plaintiffs 
has been held. to be a decree and as such ap- 
pealable (See Shrideo Ram Janki Mandir v. 
Nathuram, ILR (1941) Nag 90 :(AIR 1941 
Nag 84); Nand Kumar Sinha. v. Pashupati 
Ghosh, AIR 1941 Pat 385; Shair Ali v. Jag- 
mohan Ram, AIR 1931 All 333 (2) and Che- 


tanlal Purshottam Singh Daoo v. Dau G. S. 


Gupta, AIR 1938 Nag 233. Examination of 
all such cases would reveal that on the fact 
of those cases the Courts have reached a con- 


clusion that as regards the particular’ parties 


to suit, thefé was a conclusive determination 
of their rights with regard ‘to all or any of 
the matters in ‘controversy in suit! However, 
commenting upon the decision in Shridéo 
Ram Janki Mandir’s case where the order 
dismissing the suit, on one of the two alterna- 
five causes of action was held to be a decree, 
the Full Bench in Baliram’s case - observed 
that the result of that view would be to fling 


. the doors wide open to appeals from find- 
ings on interlocutory orders which are not 


sufficient fot’ the decision -of the ‘suit with 


“the result-that Section. 96, C: Pie C. would-be > 


Pa 


- Instead of- drawing, up a. decree, the Court 
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rendered nugatory. Relying upon a’ decision 
of -the Privy Council in Maharajah Moheshar 
Singh v. Bengal Government, (1857-59) 7 ‘Moo 
Ind App 283 their Lordships ‘further said 
that such a course would be detrimental to 
the expeditious administration of justice. In 
my opinion, the proper course to be follow- 
ed in cases where it is felt for one or” the 
other reason the suit cannot proceed against 
Some of the plaintiffs or the defendants is to 
Strike out the names of such: persons from 
the cause title of the’ suit holding that” they 
cease to be party to the suit. The persons 
Whose names are so struck out should be 
held to have been removed from the suit. It 
will not be proper to hold that the suit has 
‘béen decided’ against such persons. Such a 
course was followed in a Division Bench de- 
cision of the Madras High Court in Jujisht 
Panda v. Lakshmana, AJR 1933 Mad, 435. 
In tbat case certain defendants were dismis- 
sed from the suit before the suit ultimately 
ended in a compromise. They were dismis- 
sed from the suit because the suit could not 
possibly succeed against them and also be- 
cause in view of the defence raised by them, 
they were not proper partiés’ to the ~ suit. 
Following an- earlier Full Bench decision in 
Abdul Sao v.. Sundara Mudaliar, AIR 1930 
Mad 817, their Lordships said that where 
parties have been wrongly joined and the 
suit against them is given up by the plaintiff 
or: upon that ground he exonerates them or 
there is a ‘finding come to that they ‘have 
been wrongly joined, then the correct proce- 
dure is to striké out their names as having 
been improperly impleaded. Jp such circum- 


‘stances, they cease to be parties to the suit. 


The Division Bench ruled that such defen- 
dants must be treated as persons who have 


‘been dismissed from the suit and not as per- 


sons against whom the suit has been dismis- 
sed. These two Madras decisions have been 
followed by the Andhta Pradésh High Court 
‘in Kumaram> Kamesam Bhukta v. Kumaram 


‘Lakshminarasaia, AIR 1960 Andh Pra 114. 


wy. It may, however, be that while ining 


the claim of necessary parties, the Court may 
‘find that 


claims- of such of -those parties 
must. be dismissed. Under such circumstances, 
the proper course .would be not to strike out 


„the names of such persons under O. 1, R. 10, 


C- P. C., but to :pass a decree dismissing their 
claim. This: was the course suggested in 


Manohar Lal v. Roshan Lal, AIR 1938 Lah 


799.- In that case; four persons sued for re- 
demption of -& - mortgage, After trial, the 


‘Court came to a. conclusion that claims of 


two of those ‘persons should . be dismissed. 
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-as appellants. 
could not, file an appeal as.. they: -were , nok | 


struck out their names in exercise of powers 
under Order 1, Rule 10, C. P. C. Com- 
menting upon the course of procedure so~ 
adopted, it was observed that it only result- 
ed in multiplicity of proceedings. The correct 
procedure pointed -out was to keep the names 
of the plaintiffs on record until a preliminary 
decree is passed and then the claims of such 
plaintiffs should be dismissed as part of the 
preliminary decree. The obvious result of 
such a course would be that if an appeal was 
preferred against that preliminary decree, the 
claims of such parties concerned would be 
heard together. In the instant case, redemp- 
tion was claimed by certain plaintiffs as heirs 
of Harinandan and also by others (non-ap- 
plicants 4 to 14). The order-sheet, date 

18-6-1969, which has’ given rise to all the 
trouble in the case, shows that it was not dis- 
closed in the plaint that the plaintiffs other 
than the soms of Harinandan have any inter- 
est in the suit property. It was, therefore, 
held by that order that all the other plaintiffs 
except the sons of Harinandan were not 
necessary parties to the suit, and there- 


fore, their names were struck out, After 
this, the suit proceeded in the absence 
of those plaintiffs and ended ‘in a” de- 


cree. This order clearly indicates that 
the rights of those plaintiffs were not de- 
termined. There was no- trial and con- 
sequently no adjudication of their rights in 
regard to matters in controversy in suit ob- 
viously when those’ persons were discharged 
from the suit. Since there was no decision, 
no decree was drawn up embodying that de- 
cision. All that the order means is that those 
plaintiffs were improperly joined in the suit 
and their names were struck out. In my 
Opinion, that order contains a mere: finding 
that those persons were not necessary parties 
to the suit and is not a decree. Necessarily, 
therefore, they could not! file any appeal 
against it. ee ae 
.5. It was then. contended that as the non- 
applicants 4 to 14 did. not file any appeal 
against the final decree, they could not have 
been permitted to join as appellants in the 
appeal already preferred by the other plain- 
tiffs particularly so when they failed to chal- 
lenge the order of the lower appellate Court, 
dated 1-8-1973, removing their names from’ 
the array of the appellants. This. argument 
may have been of some consequence liad not 


.those persons made applications dated 2-8- 


1973 for permission to be joined as appel- 
lants. It may be seen that when the appeal 
was initially filed, these persons were shown. . 
The objection, -was. that they . 
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parties to the decree appealed against. That 
objection was upheld by order, dated 1-8- 
1973. It was as a consequence of this order 
that applications were moved for permission 
to file appeal against the decree and it was 
suggested that the appeal already filed by 
other plaintiffs be treated as appeal filed by 
them also. Now, it cannot be denied that 
except with the leave of the Court persons, 
who are not parties to a decree, have no 
tight of appeal. Rightly, therefore, instead 
of challenging the order dated 1-8-1973, those 
persons applied for permission to file an ap- 
peal, The Civil Procedure Code does not in 
terms lay down as to who can be a party to 
an appeal. Since, however, an appeal has to 
be filed only by a person who is aggrieved 
by an order sought to be appealed against, 
a party aggrieved by a decision has a right 
to prefer an appeal. It is, however, well re- 
cognised that a person not a party to the de- 
cree may file an appeal if he is adversely 
affected by the order of the trial Court pro- 
vided he obtains leave from the Court of Ap- 
.|peal (See New Mofussil Co. v. Shankerlal, 
AIR 1941 Bom 247.) In the present case, 
the lower appellate Court by the impugned 
order has granted such permission to those 
appellants whose names were struck out as 
plaintiffs holding that they were not neces- 
sary parties to the suit. Since the equity of 
redemption had come to an end in the year 
1967, i. e., after the expiry of sixty years from 
the date of the mortgage in the year 1907 
and also because the appeal against the de- 
jcree in suit by these persons had become 
barred by time, it was argued for the appli- 
cants that no permission to file an appeal 
should have been granted. While allowing 
the application, the lower appellate Court has 
‘found that the trial Court’s decree read with 
the order, dated 18-6-1969, does prejudicially 
affect the interest of those persons in the 
subject matter of the suit and, therefore, they 
are persons aggrieved: It was on these find- 
ings that these persons were permitted to 
figure as appellants in the case and to prefer 
an appeal against the decree before the lower 
appellate Court. It cannot be said that-in 
passing this order the lower appellate Court 
has either acted beyond ifs jurisdiction or 
exercised jurisdiction either illegally or with 
material irregularity. The lower appellate 
Court was perfectly within its jurisdiction to 
pass that. order and that order is not liable 
to be interfered with in revision. The second 
contention advanced for the applicants is 
also, therefore, rejected. 


6. Even if the appeal by these persons is 
taken to be filed on the date when they made 
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an application on 2-8-1973 for permission to 
file such appeal, the delay in filing the ap- 
peal is clearly excusable. The application 
disclosed that the delay was on account of 
the legal advice which they sought from Shri 
Lal Praduman Singh, Advocate, who came 
to argue this case for them before this Court, 
It cannot be denied that Shri Lal Praduman 
Singh is a very senior Advocate of the Rewa 
Bar ‘and has practised for good many years 
on the civil side. It cannot also be said that 
the advice given by him was mala fide. I 
am of the opinion that looking to the matter 
in controversy, the advice given by Shri Lal 
Praduman Singh at different stages of the 
litigation was quite bona fide. Therefore in 
my opinion, the delay in filing the appeal by 
thése persons is liable to be condoned. 


7. No other point was pressed. 


8. The revision fails and is dismissed. 
There shall, however, be no order as to costs. 


Revision dismissed. 


AIR 1982 MADHYA PRADESH 14 
(INDORE BENCH) 
H. G. MISHRA, J.. 


Dhundasingh, Petitioner v. Leeladhar and 
another, Respondents. 


Civil Revn. No. 272 of 1979, D/- 25-2-1981. 


Civil P. C. (5 of 1908), O. 43, R. 1 œ; 
O. 39, R. 1 and O. 6, R. 17 — Appeal against 
interim injunction — Application for amend- 
ment of plaint — District Judge while hear- 
ing appeal has no jurisdiction to decide such 
application on merits. 


The District Judge while hearing the ap- 
peal preferred under O. 43, R, 1 (r) against 
the order of grant of interim injunction pass- 
ed by the trial Court, has no jurisdiction to 
decide the application for amendment of the 
plaint on merits. The scope of such appeal 
under Order 43, Rule 1 (r) is restricted to 
examine the propriety and or legality of order 
passed under the various rules of O. 39. As 
such, the District Judge has no seisin over 
the suit and the application could have been 
and ought to have been forwarded to the 
trial Court for decision according to law 
after deciding the appeal on merits. AIR 1958 
SC 394, Distinguished. (Paras 5, 6, 7, 10) 


Cases Referred: Chronological Paras 
AIR 1958 SC 394 : 1958 SCJ 743 7, 8 


Petitioner in person; N. R. Newaskar, for 
Respondents. 


RY /ZV/F452/81/PGS 
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ORDER :— This revision has been filed 
by the plaintiff against the order dated 31-3- 
1979, passed by the learned District Judge, 
Dewas, whereby he remanded the case to 
the trial Court for deciding the application 
for issuance of a temporary injunction, which 
was allowed by the trial Court by order 
dated 11-7-1978 and against which the ap- 
peal was preferred by the defendant-non-ap- 
plicants under O. 43, R. 1 @), C. P. C. 





2. Facts essential for decision of this revi- 
sion are as under: In a suit brought by the 
plaintiff-applicant for declaration of title and 
issuance of a permanent injunction against 
the defendant-non-applicant he (the plaintiff) 
submitted an application for issuance of a 
temporary injunction, whereby issuance of 
temporary injunction restraining the defen- 
dant-non-applicants from interfering with the 
possession of the plaintiff over the plot im 
dispute, was claimed. This application was 
opposed by the defendant-non-applicants- 
herein on the ground that the land belongs 
to the Gram Panchayat, Panigaon, on allot- 
ment, and that the plaintiff-applicant-herein 
has unauthorisedly constructed a Tapra 
thereon. 


3. The trial Court granted a temporary 
injunction by order dated 11-7-1978. Ag- 
rieved by this order the defendant-non-ap- 
plicants herein preferred an appeal under 
"O. 43, R. 1 @, C. P. C. During the pend- 
ency of this appeal the plaintiff submitted an 
application for amendment of the plainf 
seeking impleadment of the State of Madhya 
Pradesh as a party to the suit. After hearing 
arguments on the appeal as well as on the 
application for amendment of the plaint, the 
learned District Judge has allowed the afore- 
said application submitted by the plaintiff 
and has set aside the order for grant of in- 
junction merely on that ground and has 
directed the trial Court to examine the case of 
grant of injunction after impleadment of the 
Siate Government as a party to the suit, in 
the manner indicated in the impugned order. 
Hence this revision. 


4. In this revision the applicant was heard 
in person. The applicant contended that the 
impugned order has been passed in an illegal 
manner; that it was obligatory on the 
learned District Judge to have decided the 
appeal preferred by the non-applicants against 
the order of grant of interim injunction pass- 
ed by the trial Court in his favour; that the 
application for amendment of the plaint 
could not be decided by him on merits as 
be was not in seisin of the suit and the ap- 
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plication could bave been and ought to have 
been forwarded to the trial Court for deci- 
sion according to law. Shri N. R. Nevaskar, 
learned counsel for the defendant-non-appli- 
canis argued in support of the impugned 
order. Having heard the applicant and Shri 
Nevaskar I have come to the conclusion that 
this revision deserves to be allowed and ihe 
case deserves to be sent back to the learned 
District Judge for the purpose indicated here- 
inafter. 


5. The appeal before the learned District 
Judge was one under O. 43, R. 1 (t), C. P. C. 
and not a regular appeal. Jurisdiction of the 
appellate Court while deciding appeal of such 
a character extends only to examine the vali- 
dity of an order enumerated in Cl. (r) of 
O. 43, R. 1, C. P. C., which runs as under: 


“An appeal shall lie from the following 
orders under the provisions of S. 104, 
namely :— 


(r) an order under R. 1, R. 2, R. 2-A), 
R. 4 or R. 10 of O. XXXIX.” 


Accordingly, the scope of such appeal is 
limited. Jt extends to adjudication of chal- 
lenge to an order of grant or refusal of 
interim injunction as envisaged by O. 43, 
R. 1 í), C. P. C. As such, the learned Dis- 
trict Judge has no seisin over the suit as such. 
He was seized of proceedings for issuance of 
a temporary injunction in the suit and not of 
the suit itself. This aspect of the law ap- 
pears to have been overlooked by the learned 
District Judge. 


6. As a logical corollary flowing from the 
aforesaid position of law, it has to be con- 
cluded that the learned District Judge had 
no jurisdiction to entertain the application 
for amendment of the plaint submitted before 
him by the plaintiff-applicant herein. If the 
applicant herein (plaintiff) chose to submit the 
application in the appeal preferred by the 
defendants before the learned District Judge, 
only courses which would have been adopted 
by the learned District Judge were (a) to 
direct the plaintiff to submit the amendment 
application before the trial Court; and (b) to 
forward it to the trial Court for decision in 
accordance with law after deciding the ap- 
peal on merits. However, he had no jurisdic- 


-tion to decide the application for amendment 


of the plaint on its merits. 


7. In order to resist the aforesaid conclu- 
sion Shri Nevaskar, learned counsel for the 
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defendant-non-applicant, placing reliance on 
the provisions of S. 108 read With S. 107 (2); 
O. 43, R. 2 read with R. 1 thereof and O. 6, 
R, 17, C. P. C., contended that power to al- 


low amendment of the plaint was exercisable 


and has rightly been exercised by the Dis- 
trict Judge, inasmuch as the appeal before 
the learned District Judge arose out of the 
‘proceedings”. It was also contended that 
‘the appeal is a proceeding. Accordingl¢, ihe 
impugned order could be and has rightly 
been, passed by the learned District Judge. 


Reliance was placed on the ratio of Smt. 
Saila Bala Dassi v. Smt. Nirmala Sundari 
Dassi, (AIR 1958 SC 394). This argument, 


though attractive on the face of it, is devoid 
of substance. 


8. Undoubtedly, by virtue of S. 108 the 
provisions relating to appeals from original 
decrees shall, so far asmay be, apply to ap- 
peals, inter alia from orders made under the 
Civil P. C. Accordingly, in an appeal against 
an appealable order under the Œ, P. C., the 
powers of the appellate Court, as far as may 
be, will be the same as are conferred by the 
Code on the trial Court. So also by virtue 
of R. 2 of O. 43, the rules of O. 41, shall 
apply, so far as may be, to appeals from 
orders. In spite of this, the scope of the ap- 
peal under O. 43, R. 1 (r) is restricted as dis- 
cussed above to examine. the propriety and/or 
legality ‘of order passed urider the various 
rules of ‘O. 39 referred thefein. A distinc- 
tion has. to be made between the scope of 
regular appeal and a miscellaneous appeal 


under the aforesaid provision. While decid- - 


ing the appeal of former character the appel- 
late Court has, on the theory that appeal is 
continuation of suit, power to allow amend- 
ment in’ the pleadings, but in an appeal of 
the latter type the appellate Court has jurisdic- 
tion öùly to adjudicate upon the correctness 
or otherwise of order refusing: or granting 
an interim injunction. The position of trial 
Court in such a situation appears to be 
different, as the trial Court is in seisin of the 
suit as well as of application for issuance of 
a temporary injunction made in the suit. 
The powers exercisable by an appeilate 
Court while hearing appeals preferred under 
O. 43, R. 1 (© cannot be regarded to extend 
to allowing amendment of the plaint, as he 
is not in seisin of the suit as such. The ratio 
of Smt. Saila, Bala Dassi’s case (AIR 1958 SC 
394) (supra), relied on by Shri Nevaskar, is 
as under (at p. 397): | . 


x. A 


. “An appeal is a proceeding for the purpose 
` Aap A * ~ awp 7 natt a.” t = ™ gie lo‘ H 
“of 'S.-146 and‘ further the expression “ciäim- 


‘ing under” is wide enough .te include cases 
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of devolution and assignment mentioned in 
O. 22, R. 10. Whoever is entitled to be but 
has not been brought on record under O. 22, 
R. 10 in a pending suit or proceeding would 
be entitled to prefer an appeal against the 
decree or order passed therein if his assignor 
could have filed such an appeal, there being 
no prohibition against it in the Code.” — 

9. The context in which the appeal was 
treated as a proceeding in the aforesaid case 
was different. In the present situation, the 
word ‘proceeding’? connotes merely an ap- 
plication for issuance of a temporary injune- 
tion and/or ‘its reply.: “Accordingly, where the 
plaintiff-applicant moves an application for 
amendment of the application for issuance of 
temporary injunction, the appellate Court 
may be regarded to have jurisdiction to de- 
cide if, ; : H os 


19. In view of the aforesaid discussion, it 
has to, be concluded that the learned District 
Judge acted in an illegal manner and he ap- 
pears to have erroneously assumed jurisdic- 
tion to allow the application for amendment 
of the plaint submitted by the plaintiff-ap- 
plicant. It is law well settled that a party 
cannot confer jurisdiction on a Court, which 
it does not possess. Accordingly, nothing 
turns on the fact that it was the plaintiff-ap- 
plicant, who solicited amendment before the 
learned District Judge. It appears further 
that ‘the learned District Judge acted in an 
illegal manner in setting aside the order pass-| 
ed::by the trial Court granting injunction in 
favour.of the plaintiff-applicant-herein merely’ 


after allowing amendment in the plaint. 


‘Ti. As a result of the discussion aforesaid, -. 
this: revision succeeds.and is hereby allowed. 
The impugned order is.set aside. Now the 
case will go back to the learned District 
Judge. for decision of the appeal in accord- 
ance with law and observations made herein. 
above. In the circumstances of the case, I 
leave the parties to bear their own costs as. 
incurred. ` i 

Revision allowed. : 


AF 


1982, 
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G. P. SINGH, C. J. AND 
FAIZANUDDIN, J. 
Anjuman Islamia, Appellant v. Najim Ali 
and others, Respondents. 
First Appeal No. 138 of 1978, D/- 23-9- 
1981.* 


(A) Muslim Law — Wakf — Suit for 
declaration that property belongs to Wakf 
can be filed by any Mahomedan interested in 
Wak, 

In the instant case, the suit for a declara- 
tion that certain property belonged to wakf 
was filed by a registered society of Mahome- 
dans. Its members were Mahomedans and 
residents of the city in which the property was 
situated. They were, therefore, held very 
much interested in the suit property and hence 
the suit filed by the society was competent. 

(Para 7) 

(B) Specific Relicf Act (47 of 1963), S. 34 
— Consequential relief — Suit by society of 
Mahomedans for declaration that certain 
property belonged to wakf — Possession not 
sought — Defendants in possession — Heid 
that Section 34 was inapplicable — Even if 
it applied, plaintiff was not entitled to pos- 
session hence suit was tenable. (Muslim 
Law — Wakf). 

The instant suit was brought by a society 
of Mohomedans for a declaration simpliciter 
that certain property belonged to wakf. The 
defendant contended that he was in posses- 
sion and the suit was not maintainable as the 
further relief of possession was not asked for. 

Held ihat the suit does not fall under Sec- 
tion 34 for the reason that it was not in- 
stituted by the society for a declaration of 
its own right or title to property in suit, or 
its right to a legal character but it was a 
suit, on the other hand, to challenge the de- 
fendants assertion for right to property and 
their legal character in respect thereof. But 
assuming the suit falls under the provisions 
of Section 34 yet it would be tenable for 
declaration simpliciter because the plaintiff 
was not Mutwalli or trustee of the alleged 
wakf and did not claim to possess the pro- 
perty in its own behalf. Therefore, the plain- 
tiff was not legally entitled to, possession. The 
plaintiff therefore could not have asked for 
any further relief for possession. AIR 1936 
Lah 283 and ATR 1946 Nag 401, Relied on. 

(Para 8) 


* From decree of P. M. Patki, 
Chhatarpur, D/- 10-5-1978, 
KY/LY/F458/81/WNG 
1982 Madh. .Pra./2. H. G—36 
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(C) Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Identity of subject matter — De- 
cision in former suit as to possession of very 
small part of Wakf property — Subsequent 
suit involying whole wakf property — Claim 
to remaining part of the property held not 
barred by res judicata, (Para 10) 

(D) Muslim Law — Wakf — Creation of 
— Wakf by user — Proof of — Held on facts 
that there was wakf. 


It is settled law that in a case where a 
long period has elapsed since the origin of 
an alleged wakf, user can be the only avail- 
able evidence to show whether the property 
is wakf or not. Where the ancient history in 
respect of the nature and character of a 
particular property is not available, a deci- 
sion will have to be based on such evidence 
as may be gathered from its use and environ- 
ment as also how the public regarded the 
property and the conduct of the parties in 
relation thereto. (Para 18) 

The instant suit was filed for a declara- 
tion that a mosque and its enjoining property 
belonged to Waki. 

Held that in view of certain admissions 
made by the defendants as well as their pre- 
decessors and other evidence on record, the 
suit property was wakf property. Case law 
discussed. (Para 18) 

Œ) Limitation Act (36 of 1963), S. 10 — 
Suit for declaration that certain property be- 
longed fo Wakf — Defendant in possession 
as Mutwalli for more than twelve years — 
Principle of S. 10 applied and suit held nof 
barred. AIR 1956 SC 713, Rel. on. 

(Para 21) 
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FAIZANUDDIN, J.:— This appeal, under 
Section 96 of the Civil P. C. has been direct- 
ed by. the unsuccessful plaintiff Anjuman 





Islamia, Chhatarpur (hereinafter referred to 


as the ‘Anjuman’), against the judgment and 
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decree dated 10-5-1978, passed by the Dis- 
trict Judge, Chhatarpur, in Civil Suit 
No. 2-A/74, dismissing the suit of the plain- 
tiff-appellant with costs. 


2. It has not been disputed that the suit 
property has been shown and delineated in 
the plan Ex. P-2 which is called ‘Badi-takia’ 
Jama Masjid. It was also not disputed by 
the plaintiff-appellant that a small plot ad- 
measuring 6’ X 6’ situated to the South of 
the main mosque belongs to the defendants 
in view of the decree passed in earlier Civil 
Suit No. 28/60. It has also not been disputed 
that Tegali was an Advocate by profession 
who was issueless and the predecessor of the 
defendanis. Wazid Ali was the successor of 
the uncle of Tegali and that the defendants 
Nos. 5to7 are the successors-in-title to Wazid 
Ali. The defendants Nos. 1 to 4 are the 
successors-in-litle of Ahmad Ali s/o Wazid 
Ali. Tegali, Wazid Ali and Ahmad Ali are 
all dead. 


3. The property in dispute has been shown 
in the plan Ex. P-2, comprising of a mosque, 
open yard around the said mosque ‘Imam- 
bada’, a platform called ‘Imam-chowk’, a 
‘Hujra? (small room) adjoining the main 
mosque, a well adjacent thereto, water tank 
and tap adjoining the mosque of the South- 
East corner, a residential house of the defen- 
dants described as ‘Panchayat-ka-kamra’ 
towards the North, and a big room adjoining 
to it on the Eastern side described as 
*‘Musafirkhana’. There are iwo graves on the 
Southern side of Masjid as well as some 
graves behind the mosque. No measure- 
ments have been given in the plan Ex, P-2. 
But the learned District Judge inspected the 
disputed property on 27-4-1978 and got the 
same measured, which has been shown in his 
inspection note as also the description and 
situation of the disputed property. 


4. The plaintiff-appellant instituted the 
suit against the defendanis-respondents for 
obtaining a declaration simpliciter that the 
property in suit was wakf property by user 
and that the defendants had no right, title or 
any interest therein except a small piece of 
land measuring 6’ X 6. The plaintiff averred 
that the property in suit known as ‘Badi- 
takia’ consisting of mosque, open compound 
and buildings were constructed by Moham- 
medans of Chhatarpur by raising funds as 
well ag with the help and aid provided by 
the State-Rulers about 200 years back and 
the same is looked after and used by the 
Mohammedan community. The whole pro- 
perty is surrounded by a compound wall. The 
residential house shown in Ex. P-2, has been 
used for residence of Faquirs, appointed by 
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the Mohammedans of Chhatarpur. After 
the construction of Imambada, the tazia is 
being erected there and placed on the Imam- 
chowk within the Maszid compound. The 
Musafirkhana has been used by outsiders 
who visit Chhatarpur and the Panchayalghar 
is being used for holding meetings. The 
plaintiff also averred that a school is also 
being run in ‘Badi-takia’ for imparting educa- 
tion to the Mohammedan children. The 
plaintiff’s further case is ihat during 1d and 
weekly Friday prayers, Mohammedans in 
large number gathered in the mosque as also 
in the open compound of the mosque to 
offer prayer. In Muharram and on the oc- 
casion of Id, Danka-nishan was supplied by 
the State Ruler and a procession of City- 
Kazi used to be taken from ‘Badi-takia’ to 
Idgah. The Mohammedans collected funds 
for maintenance of the property and some 
new constructions were raised from time to 
time. It has been further averred that the 
plaintiff Anjuman was formed by the 
Mohammedans of Chhatarpur about 100 years 
back, which is a registered society and that 
from the time of its formation, the Anjuman 
was in charge and looking after the pro- 
perty. The plaintiff appointed one Kutubshah 
as ‘Faquir-cum-chowkidar’ about 60 years 
back and about 40 years back Tegali was 
appointed as such, who started living in the 
resideniial house with his family. After 
Tegali became old, Wahid Ali was appointed 
as Faquir of ‘Badi-takia’, who also lived in 
the residential house. Later when Tegali and 
Wahid Ali claimed ownership over the pro- 
perty in suit, the Anjuman removed them 
from the post of Faquir. It has been further 
averred by the plaintiff that on settlement of 
the dispute Tegali and Wahid Ali admitted 
that ‘Badi-takia’ belongs to the public and 
executed in that behalf an agreement dated 
19-9-1953 (Ex. P-1223). The plaintiff further 
pleaded that the Civil Suit No. 28/60 was 
only in respect of a dispute about a small 
piece of land admeasuring 6’ <6’ and there- 
fore the decision given in Civil Suit No. 28/60 
was not res judicata in respect of the pro- 
perty in the present suit. 

5. The defendants Nos. 1, 2, 5 and 6 filed 
a common written statement and the defen- 
dants Nos. 3 and 4, who are minors, filed 
their separate written statement through their 
guardian ad litem Shri Shiv Narain Khare, 
Advocate. The defendant No. 7 preferred to 
remain ex parte. The contesting defendants 
contested the suit by traversing almost all the 
claims advanced by the plaintiff. The de- 
fendants denied that the suit property was 
wakf property and claimed the same to be 
their private anscestral property known as 
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‘Buci-takia?. They asserted that the houses 
called as Panchayatghar and Musafirkhana 
by the plaintiff, were in fact the residential 
houses of the defendants and their predeces- 
sors-in-title, which were constructed about 
250 years back by their anscestors. They 
denied that these buildings and the other 
properties in suit were constructed by the 
Mobhammdans of Chhatarpur or the same 
were looked after by the Mohammedan com- 
munity. The allegation of running of any 
school in the ‘Badi-takia’ has also been denied. 
The defendants however, admitted that the 
Mohammedans of Chhatarpur congregated in 
the mosque for prayers but they denied the 
use of open compound for prayers by them. 
In the alternative the defendants contended 
that whenever such an occasion arose on 
conegreg:'tional prayers. the open compound 
wis used with the permission of the defen- 
dants. The defendants further contended that 
the plaintiff Anjuman never took over charge 
of ‘Badi-takia’ nor ever looked after its 
affairs. The appointment of Kutubshah and 
Wahid Ali as Faquirs of the Anjuman, has 
also been denied. Kutubshah who was elder 
brother of Tegali, has been asserted to be the 
owner of the property in suit. Regarding the 
agreement of 1953 (Ex. P-!223) the defen- 
dants contended that it does not affect the 
title of the defendants in respect of the suit 
property. The defendants claimed that the 
defendant No. 5 Kayum Ali is the present 
Mutwalli of that property. It was, there- 
fore. contended that the plaintiff had no 
locus standi to bring the present suit. The 
defendants further took the plea that the pre- 
vious Civil Suit No. 28/60 was concerning 
ihe whole property and the decision rendered 
therein is also about the whole property in 
suit and therefore. it operates as res judicata. 
The defendants’ further plea was that since 
ihey are in possession of the property in suit 
therefore a suit for declaration simpliciter 
was barred without the consequential relief 
for possession. They further averred that 
the plaintiff had not obtained prior permis- 
sion from the M. P. Wakf Board under Sec- 
tion 55 (2) of the Wakf Act and therefore 
the plaintiff bad no right to institute the suit. 
The defendants’ further plea was that they 
were in adverse possession of the property 
in suit for more than 12 years and, therefore, 
the suit was barred by limitation. 


6. After recording the evidence the learn- 
ed trial Court held that the plaintiff Anjuman 
was not Mutwalli of the suit property and 
therefore the plaintiff was not competent to 
institute the suit. It also found that since the 
the plaintiff was not in possession of the 
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property in dispute and therefore, the suit for 
declaration simpliciter without a further con- 
sequential relief was not tenable under S. 34 
of the Specific Relief Act. The learned trial 
Court, however, held that no sanction of the 
Wakf Board was necessary under S. 55 (2) 
of the Wakf Act as the suit was not for any 
of the reliefs mentioned in S. 92 of the Civil 
P. C. The learned trial Court further held 
that the plaintiff had failed to establish that 
the properly in dispute was a wakf property 
by user. It found that the property in dis- 
pute was the self-acquired property of the 
ansecestors of the defendants. But the le. ra- 
ed trial Court held that on account of lon? 
user the mosque had become a wakf po 

perty along with its ‘hujra’, tank and wates 
taps. Jt has also been held that though the 
plaintiff Anjuman was formed in 1895 A.D. 
and that it was a registered society but it wes 
never in possession of the property in dis- 
pute and that the Anjuman never appointed 
the defendant No. 5 or his anscestors as 
Faquirs of the disputed property. It has also 
been found that the agreement dated 19-9- 
1953 (Ex. P-1223) was executed by Teguli 
and Wahidali, the anscestors of the defen- 
dants but it did not amount to an admission 
of the fact that the property in dispute be- 
longed to Mohammedans of Chhatarpur. The 
learned trial Court further held that the de- 
cision in Civil Suit No. 28/60 operated as 
res judicata and lhe suit was also barred by 
limitation as the defendants and their pre- 
decessors in interest, were in possession there- 
of for more than 12 years. On these grounds 
the learned District Judge dismissed the suit, 
against which this appeal has been directed. 


7. We shall first consider the question| 
whether the suit was not tenable at the in-| 
stance of the plaintiff. In brief S. 195 of 
the Principles of Mohammedan Law by 
Mulla (18th Edition), is the complete ‘answer 
to this question. which contemplates that a 
suit for a declaration that property belongs 
to a wakf can be brought by Mohammedans| 
interested in the wakf. Anjuman is a sociely 
of Mohammedans registered under the So- 
cieties Act (Act No. 21 of 1860), as per re- 
gistration certificate No. 104 of 1960-61 (Exht-} 
bit P-5). Admittedly the members of plain- 
tif Anjuman and its president Shri Mohd. 
Abdul Qadir (PW 1) are residents of Chhatar- 
pur and belong to Muslim community. They! 
are, therefore, persons very much interested, 
in the property in suit which they claim to 
be wakf property. The suit, therefore. in-| 
stituted at their instance would be perfectly! 
competent and tenable and the learned Di~- 
trict Judge was wrong in holding otherwise. | 
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8. It has been contended by the defen- 
dants/respondents that the suit as framed for 
a declaration simpliciter was not maintainable 
under the proviso to S. 34 of the Specific Re- 
lief Act, 1963, for the defendants are in pos- 
session of the property in suit. In our view 
the defendants as well as the Court below 
misconceived the provisions of S. 34 of the 
$. R. Act. Section 34 of the S. R. Act pro- 
vides that any person entitled to any legal 
character or to any right as to any property, 
may institute a suit against any person deny- 
ing, or interested fo deny, his title tọ such 
character or right and the Court may in its 
discretion make such a declaration. There 
is a proviso attached to S. 34 which contem- 
plates that no Court shall make any such de» 
claration where the plaintiff, being able to 
seek further relief than a mere declaration of 
title omits to do so. It is under this proviso 
that the defendants contended that the suit 
for mere declaration was not tenable with- 
out seeking further relief of possession. Jn 
our opinion the present suit does not fall 
under 5. 34 of the Act for the reason that 
the present suit was not instituted by the 
Anjuman for a declaration of its own right 
or title fo property in suit, or iis right to a 
legal character. But if was a sui, on the 
oiher hand, to challenge the defendants as- 
sertion for right to property and their legal 
character in respect thereof. But assuming 
the suit falls under the provisions of S. 34 
of the Act yet it would be tenable for de- 
claration simpliciter and the plaintiff will have 
locus standi to bring the suit because the 
plaintiff was not Mutwalli or trustee of the 
alleged wakf and it did not claim to possess 
the property in its own behalf. Therefore, 
the plaintiff was not legally entitled to pos- 
session. The plaintiff therefore could not 
have asked for any further relief for posses- 
sion. Jn such a position it was not neces- 
sary at all for the plaintiff to claim any con- 
sequential relief and in our opinion there can 
be no doubt that in the circumstances of ihis 
case the plaintiff had a right to ask for a 
declaratory relief only that the suit property 
was wakf and not the private property of 
the defendants. In this view of the matter 
we are supported by the decisions in Ram 
Rup v. Sarn Dayal, AIR 1936 Lah 283 de- 
cided by Coldstream, J.— and Abdul Rahim 
v. Faqir Mohd, Shah, AIR 1946 Nag 401(i). 

9. The learned counsel for the appellant 
then assailed the findings of the learned trial 
Judge that the decision in Civil Suit No. 28/60 
operated as res judicata against the plaintiff 
and therefore the suit was barred under the 
provisions of S. If of the Civil P. C. In 


order to apply the principles of res judicata 
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the existence of essential conditions are (1) 
that the litigating parties must be the same; 
(2) that the subject matter of the suit also 
must be identical; (3) that the matter must 
be finally decided between the parties, and 
(4) that the suit must be decided by a Court 
of competent jurisdiction. As laid down by 
the Supreme Court that the best method to 
decide the question of res judicata is first to 
determine the case of the parties as put for- 
ward in their respective pleadings of their 
previous suits and then to find out as to 
what had been decided by the judgments 
Which operate as res judicata. We shall there- 
fore, proceed to examine the pleadings of the 
parties in the earlier Civil Suit No. 28/60 and 
the judgments rendered by the Courts. 

10. Ex. D-13 is the plaint filed in the 
earlier Civil Suit No. 28/60 filed by the pre- 
decessors in interest of the defendants 
against the present plaintiff and some other 
persons. This suit was contested by the said 
defendant of that suit filing a joint written 
statement (Ex. D-21). A perusal of the 
plaint (Ex. D-13) will go to show that though 
the plaintiffs of that suit (predecessors in 
interest of the defendants of present suit) had 
averred that they were owners in possession 
of Badi-takia at Chhatarpur and that the 
opposite party had wrongfully placed their 
tazia on the graves of their ancestors in the 
*Badi-takia’ land but the relief for possession 
of an area of 5’ x 74 only as shown within 
red lines in the Map Ex. D-22, by removal of 
tazia was claimed. Ex. D-22 is the map 
which was filed in the said earlier suit show- 
ing the disputed land in that suit within red 
lines as said above. Accordingly the Civil 
Judge Class II, Chhatarpur by his judgment 
dated 24-2-1960 (Ex. D-1) held that the plain- 
tiffs of that suit proved their possession over 
the property and unauthorised possession by 
other side, they were, thereforc. entitled to 
possession and damages. It was further held 
that the tazia has since been removed from 
the disputed land, the plaintiffs be put in 
tormal possession of the plot in suit. This 
judgment was reversed in first appeal. But 
in Second Appeat No. 156/62 the High Court 
by its judgment dated 6-4-1966 (Ex. D-3) re- 
versed the judgment of the first appellate 
Court and restored that of the trial Court 
by holding that the mosque had become wakf 
property on account of long user or even on 
the admission of the first appellant himself, 
but the rest of the property was personal 
property of plaintiffs who were entitled to 
succeed in their claim for an illegal encroach- 
ment of their private land, by keeping tazia 
of ihe defendants. This judgment of the 
High Court was further challenged before 
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Supreme Court by Anjuman in Civil Appeal 
No. 2527/66 decided by judgment dt. 17-12- 
1970* (Ex. P-1). In that judgment their 
Lordships of the Supreme Court abserved in 
the concluding part that “in view of the re- 
lief claimed in the plaint, the only point that 
the Court had to decide was whether the plot 
on which the Tazia was placed was wakf pro- 
perty.” From the aforesaid discussion it is 
clear that the litigating parties in the earlier 
suit were same, but the subject matter of suit 
was not identical but it was restricted and 
limited to a small area of S’ X 7!’ while in 
the present suit it was the whole property of 
*Badi-takia’. The decision of the Supreme 
Court was final from which it is distinctly 
clear that the only point that the Court had 
to decide was whether the piece of land on 
which the Tazia was placed, that is, an area 
of 5’ xX 72’ as shown within red lines in the 
map Ex. D-22, was wakf property or not. 
Thus in the earlier suit the nature and 
character of ‘Badi-takia’ as a whole was never 
in issue and for the same reason the Supreme 
Court never decided whether the whole pro- 
perty of ‘Badi-takia’ constituted a wakf or it 
belonged to the predecessors of the present 
defendants, but the Supreme Court confined 
its decision only to the extent of plot in dis- 
pute in that suit and the final Court did not 
decide anything about other properties at all. 
It is settled that where a judgment has been 
superseded by the decree and judgment of the 
superior and final Court in appeal, the former 
judgment cannot be pleaded as a bar by 
principles of res judicata. Under the facts 
and circumstances of the present case it could 
(not?) be said or held that the present suit 
was barred by res judicata. The findings of 
the learned District Judge in this behalf, 
therefore, could not be sustained in law. 

11. This brings us to the most crucial 
question whether the ‘Badi-takia’ comprising 
of the open compound land around mosque 
and the buildings, as described above, have 
become wakf property by long user or the 
same are the self acquired property of the 
ancestors of the defendants. We shall first 
look into the legal position relating to a wakf 
and jis modes of creation. In S. 3 (1) of the 
Wakf Act, 1954, wakf has been defined as 
under: (1) “Wakf means the permanent de- 
dication by a person professing Islam of any 
movable or immoveable property for any 
purpose recognised by the Muslim Law as 
pious, religious or charitable and includes a 
wakf by user.” l 


‘In S. 188 of the Principles of Mahomedan 
Law by Mulla (18th Edn.), it has been stated 
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that if land has been used from time im- 
memorial for a religious purpose, e.g., for a 
mosque or a burial ground or for the maian- 
tenancè of a Mosque, then the land is by 
user wakf although there is no evidence of 
an express dedication. A Division Bench cË 
the Nagpur High Court in Jawaharbeg v. 
Abdul Aziz, AIR 1956 Nag 257 took the 
view that creation of a wakf can be estab- 
lished by user, but the user must be of such 
an unequivocal nature which can only lead 
to an inference of dedication of the property 
to the wakf. What is required to be estab- 
lished is the intention on the part of the 
owner to dedicate a particular property to 
religious or charitable purposes, or, in other 
words, the intention of the owner to create 
wakf of the property and that such an inten- 
tion may be established by a declaration or 
may be inferred from user. Almost the same 
view was endorsed by their Lordships of the 
Supreme Court in Mohd. Shah v. Fasihuddin 
Ansari, AIR 1956 SC 713 wherein it was ob- 
served that as a malter of law the wakf nor- 
mally requires express dedication but if the 
land has been used from time immemcerial 
for religious purposes, then the land is by 
user wakf although there is no evidence of 
an express dedication. There is no doubt, 
that the property may become wakf by long 
user as the place of worship or for other re- 
ligious purposes in the title of the original 
owner will extinguish, the property having 
acquired a public character, shall vest in 
God. In the present case the plaintiff’s claim 
is that ‘Badi-takia’ comprising of mosque, 
open compound and buildings therein are 
wakf property by user as the same are being 
used for religious purposes since more than 
200 years back. We shall, therefore, proceed 
to examine the evidence of respective par- 
ties on this point to see whether the creation 
of a wakf by long user of the property in 
dispute has been established or not. We 
shall first refer to Ex, D-30, which is an ap- 
plication dt. 9-3-1966 made by the deceased 
Tegali. anscestor of the defendants, tc the 
Chairman Wakf Board, Bhopal, complaining 
that the Board while registering the Jama 
Masjid, Chhatarpur as wakf property, has 
also registered his personal properties exist- 
ing in ‘Badi-takia’ as such. In the said ap- 
plication Tegali stated that the said masjid 
along with ‘takia’? was built about 100 years 
ago from the earnings of his father Fazal 
Shah and that he was receiving some main- 
tenance expenses for the masjid and ‘takia’ 
regularly from the erstwhile State of Chhatar- 
pur and after his father’s death, his succes- 
sors were receiving the same. He also stated 
that his father managed the affairs of masjid 
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and takia, who was the Mutwalli thereof, 
Which position he cceupied till his death. 
After bis father’s death, his elder brother 
Kutab Shah assumed the Mutwalliship and 
afier his death. Tegali himself became Mut- 
walli. He also stated in the application that 
the office of Mutwalli remained in his family 
from the time maszid was constructed and 
that it was his hereditary right to manage the 
Jama Masjid as Mutwalli. 


12. It appears that in the year 1953 some 
dispute arose between the plaintiff Anjuman 
on ore -hand and late Tegali and Wahidali on 
the other, about the placement of tazia of 
Anjuman. Anjuman claimed its right to 
erect its tazia at a place near the mosque in 
the ‘Badi-takia’ which was resisted by Tegali. 
Ultimately on 19-9-1953 there was a meeting 
in the Kotwali Chhatarpur and on the inter- 
vention of some officials and other respect- 
able persons, the dispute was resolved by a 
compromise. In that meeting Tegali and 
Wahidali executed an agreement dt. 19-9- 
1953 Ex. P-1223, wherein they admitted that 
‘Badi-tazia’ and its tazia belonged to all the 
seven communities, meaning thereby that it 
was a public property. The defendants neither 
asserted nor placed any material to show that 
the contents of the said agreement, were 
¥rong or not admitted by Tegali and Wahid- 
ali. On the contrary, deceased Tegali himself 
admitted in his statement Ex. P-124] dated 
21-11-1960, given in the former suit that the 
agreement referred to above, was executed 
and signed by him and Wahid Ali. In our 
opinion, this agreement is very much mate- 
rial which clinches the issue regarding the 
nature and character of ‘Badi-takia’. A 
perusal of his document makes itt clear that 
Tegali and Wahidali the predecessors in inter- 
est of the defendant, had clearly admitted 
that ‘badi-takia’ and its tazia was a public 
property. In view of this clear admission, it 
was necessary for the defendants to prove 
that the admissions were erroneous and did 
not bind them. But as said earlier they failed 
to Jo so. An admission is the best evidence 
that an opposing party can rely upon, and 
though not conclusive, is decisive of the 
matter, unless successfully withdrawn or prov- 
ed erroneous. In the present case, the said 
admission was neither withdrawn nor proved 
erroneous, and, therefore, can be very well 
used against the defendant. Narayan v. 
Gopal, AIR 1960 SC 100. A Full Bench of 
Allahabad High Court in Ajodhya Prasad v. 
Bhawani Shankar, AIR 1957 All 1 also held 
that an admission constitutes a substantive 
piece of evidence in the case, and, for that 
reason can be relied upon for proving the 
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truth of the facts incorporated therein acd 
that an admission has ihe effect of shifting 
the onus of proving to the contrary on the 
party against whom it is produced with ‘he 
result that it casts an imperative duty on 
such party to explain it. In the absence of a 
satisfactory explanation, it is presumed to be 
true. 

13. The Municipal Certificate Ex. P-10 
di. 1-8-1966 will go to show that no house- 
tax was recovered or levied on Jama masjid 
and Imambada in question. Ex. P-1] is an 
order dt. 24-8-1945, passed by the Diwan of 
erstwhile State of Chhatarpur, granting oil 
for Jama masjid for use during the month 
of Ramzan. Ex. P-!2 is the copy of an order 
passed by the Civil Judge, Class II, Chhatar- 
pur, In Civil Suit No. 2/63, between Tegali 
and Mohd. Kadir & Ors., in which late 
Tegalt had sought the relief of declaration 
that he was the Mutwalli of the Jama Masjid 
in question, which was used by the public for 
a long lime. 

14. Now adverting to the oral evidence, 
we find that Mohd. Kadir (PW 1), in para- 
graph 13 of his deposition, stated that four 
essential religious celebrations are held in 
‘Badi-takia’ every year. These celebrations 
are two Ids, weekly Friday prayer and 
Muharram procession. He further stated in 
the same para that on Friday before Id, 
there assembled 4000-5000 people for prayers 
and on every Friday there assembled almast 
the same number of persons for prayers. The 
open compound land adjoining to and around 
ihe mesque is used by those persons for con- 
eregational prayers on Id and Fridays. 
NMunnawar Khan (PW 7) deposed that during 
the State times his father was Topkhana 
Jamadar and after his death he bec:me 
Jamadar. He also deposed that during the 
festival of Ids, the Muslims assembled in the 
Bada of Jama masjid (open compound) for 
congregational prayers. He further deposed 
that during the State times, the procession of 
Quazi. mounted on a horse, was taken from 
Jama Masjid, accompanied with a ‘danka- 
nishan’ and a cannon, which was carried by 
him along with few consiables. He stated 
that on the occasion of the birth-day celebra- 
tions of the Ruler, there used to be celebra- 
tions in the Jama Masjid also with State 
Shamiyana, installed in the Jama Masjid 
open compound, where Hindus and Muslims 
assembled and prayed for the well being of 
the Ruler. Quazi Kazim Hussain (PW 9) 
was also examined who deposed that for 
some times he was Quazi and used to lead 
congregational Id prayers. He stated that 
the Muslims assembled on the day of Id in 
the Jama Masjid. The State provided with 
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a horse ‘danka-nishan’ and cannon which 
were used in the procession of Quazi. The 
procession used to start from Jama Masjid 
and taken to Idgah where Id prayers were 
offered. He also stated that on the occasion 
of birth-day of the Ruler, there used to be 
celebrations in the Jama Masjid open com- 
pound also, where the State-shamiyanas were 
installed. These witnesses are corroborated 
in this behalf by Khairati Khan (PW 10) who 
was Jamadar of the godowns during the 
State regime and to some extent by Noor 
Mohd. (PW 11) who was the Moazzin (who 
proclaimed Azam) in the mosque. 


15. Abdul Gani (DW 1), a clerk of Wakf 
Board on the basis of Ex. D-9, Ex. D-10 and 
Ex. D-11, stated that the defendant No. 5 
Kayum Ali (DW 5) is the Mutwalli of Jama 
Masjid. These documents clearly indicate 
that Wakf Board had appointed the defen- 
dant No. 5 Kayum Ali as Mutwalli of Jama 
Majid, Kayum Ali (The defendant No. 5) 
was examined as D. W. 5. In para 13 of his 
deposition he stated that on behalf of Maha- 
raja of Chhatarpur some grant was given for 
the mosque on religious grounds. In para- 
graph 20 he admitied that his anscestor 
Tegali was the Mutwalli of the mosque and 
after bis death, his daughter Amiran Bi be- 
came Mutwalli and thereafter he himself be- 
came Mutwalli of the mosque and continues 
io be so to the present date. In para 24 he 
admitted that during the State regime the 
procession of Quazi was taken from Imam- 
chowk to Idgah. In the procession the Quazi 
was taken mounted on a horse. In para 39 
he also admitted that the tazia of Anjuman 
was erected in Mohalla Beniganj and there- 
after the tazia was placed on the Imam- 
chowk in the ‘Badi-takia’ from where it was 
taken in a procession. 


16. In Sain Maule Shah v. Ghane Shah, 
AIR 1938 PC 202 it was observed that a 
‘takia’ is a place where a fakir or dervesh 
resides, before his pious life and teachings 
attract public notice and before disciples 
gather round him, and a place is constructed 
for their lodgement. A ‘takia’ is recognized 
by law as a religious institution, and a grant 
or endowment to it is a valid wakf or public 
trust for a religious purpose. In Abdul 
Rahim Khan v. Fakir Mohd. Shah, AIR 1946 
Nag 401, it was observed that where in a 
suit for a declaration that a property is wakf, 
the ancient history regarding the dedication 
of the property as wakf is not available, the 
decision can be based on such evidence as can 
be gathered from how the public regarded the 
property, its environment and the conduct of 
parties. It has been further held that where 
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a mosque and other properties are within one 
compound with one gate and are so inler- 
connected as to form part of one property and 
it is admitted that the mosque is wakf, the 
Court is entitled to raise a presumption that 
the other properties also are wakf and that 
the mere fact that a person is described ip 
ihe record of rights as owner or describes him- 
self as Mutawalli of a private mosque or 
Imambada will not make that property his 
own if there is evidence on record to prove 
that the property was wakf by user. Again 
in Mohommad Shah v. Fasthuddin Ansari, 
AIR 1956 SC 713 it has been observed ihat 
where to the original mosque, which is proved 
to be a wakf property, an area is added by 
the mutawallis by way of construction of 
rooms and this area is used by the public for 
religious purposes along with the old mosque 
then if the area has been made into a sena- 
rately demarcated compact unit for a single 
purpose, namely collective and individual 
worship in the mosque, it must be regarded 
as one unit and be treated as such and the 
whole becomes accordingly wakf by user. 
The High Court of Orissa in Khati v. Mitza 
Hossain, AIR 1962 Orissa 95, took alm:-t 
the similar view by holding as under (at 
p. 96) :— 


“A wakf normally requires express dedica- 
tion, but where there is no evidence to show 
how and when the alleged wakf was creat- 
ed, the wakf may be established by evidence 
of user; if land had been used from time im- 
memorial for religious purpose, such as a 
Masjid, the land is constituted wakf, though 
there is no evidence of express dedication; 
the title of the original owner is extinguished 
and the ownership of the property vests in 
God and accordingly the public character of 
the institution may be presumed. 


Land used from time immemorial for the 
purpose of Masjid and for its courtyard 
which formed part and parcel of Masjid and 
for celebration of Muharram festival con- 
stitutes a wakf by user.” 


17. It is admitted by the defendants that 
the Jama Masjid with ‘hujra’ tank and water- 
tap as a part of mosque, are wakf property 
and that at present the defendant No. 5 
Kayum Ali is himself the Mutwalli thereof 
and prior to him their predecessors in inter- 
est have been holding the office of Mutwalli. 
But they have denied that rest of the pro- 
perty in dispute within ‘badi-takia’ is a wakf 
property and claimed the same to be their own 
private property. So far as the Jama Masjid 
and its adjuncts are concerned, the sketch- 
map, Ex. P-2 gives a clear description and 
location of each part of the entire property 
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in suit within ‘badi-takia’ as also the evidence 
adduced by the parties. The learned Disirict 
Judge. who tried the suit, also made an in- 
spection of ‘badi-takia’ and prepared his spot- 
inspection note dated 27-4-1978, which also 
gives out the full details of the property in 
question with its measurement. The sketch- 
map, Ex. P-2, and the inspection-note are 
not disputed by any of the parties. A glance 
on the sketch-map, Ex. P-2, and a reading 
of the inspection-note will go to show that 
the ‘Jama Masjid’ abuts on the western side 
of the public road having its main entrance 
on the eastern side. There are two other 
entrances also on the northern-southern side 
from ihe courtyard opening in the open 
compound. which exist adjoining and con- 
tiguous to the mosque all around, except in 
the east. In the front and on the south-east 
correr adjoining the couriyard wall of the 
mosque, there is a water tank with two 
urinals and a pipe-line with tap for use of 
Muslims, going for offering prayers. On 
the south-west corner of the mosque, there 
is a small room called ‘Hujra’ of the mosque 
end adjoining to it, there is a well. The 
door of its ‘hujra’ opens in the open com- 
pound. According to sketch-plan (Ex. P-2) 
and Inspection-note, on the eastern side the 
compound wall proceeds towards south from 
ihe water-tank covering 19.30 meters. In the 
compound-wall which proceeds to the South, 
there is a gate beyond the water-tank and 
the urinals. The southern compound-wall 
then turns to the west running east-west 
covering a distance of 31 meters, but there- 
after there is no compound wall. On the 
Western side. there is a continuous line of 
privaie houses and the back of those houses 
serves as demarcation line of this compound 
on the western side. The total north-south- 
width of this backyard on the western side 
is 22.70 meters. In the open compound there 
is a staircase on the northern side of the 
main part of the mosque to reach at the 
roof of the mosque. On the northern side 
and within the compound are situated the 
kacha residential house of the defendants, a 
room having no roof, another room described 
as ‘Panchayat-Ka-Kamra’ with a ‘chabutra’ 
in the front. a room described as ‘Musafir- 
khana’. There is a small gate by the side of 
‘Punchayat-Ka-Kamra’ opening towards north 
leading to the public lane. On the northern 
‘side and at a distance of 2.50 meters from 
the mosque. there exists ‘Imambada’ which 
measures 6 X 7.90 meters, its front being to- 
wards west. At a distance of 7.40 meters in 
front of this Imambada, there is a ‘Chabutra’ 


aid to be ‘Imamchowk’, 


D. 
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18. As seen above, it is settled law that 
in a case where a long period has elapsed 
since the origin of an alleged wakf, user can 
be the only available evidence to show whe- 
ther the property is wakf or not. Where the 
ancient history in respect of the nature and 
character of a particular property is not 
available, a decision will have fo be based 
on such evidence as may be gathered from 
its use and environment as also how the 
public regarded the property and the conduct 
of the parties in relation thereto. As regards 
the mosque with its ‘hujra’, water tank and 
urinals, it is almost an admitted fact that they 
are wakf property as was found in the former 
suit also. The question remains whether the 
entire property of “Badi-Takia” also consti- 
tutes a public wakf. We have gone ihrough 
the oral as well as documentary evidence as 
also the relevant law on the subject. The 
evidence on record goes to show that the 
compound land is situated adjunctively to the 
mosque and it exists just adjoining and con- 
tiguous around the mosque. The adjoining 
compound land is linked and well connected 
with the mosque by two entrances one in the 
north and the other in the south of the 
mosque-courtyard which open in the com- 
pound land itself. The Imambada and 
Imam-chowk are also situated within the said 
compound. It has been unequivocally estab- 
lished by evidence that this compound land 
has always and continuously been used: for 
public and religious purposes such as for 
offering Id and weekly Friday prayers, pro- 
cessions in Id and Muharram and birthday 
celebrations of the Ex-Rulers of the State 
since long past. The Imam-Bada and Imam- 
chowk were also similarly used by Moham- 
madan community for religious purposes 
since a very long past and the same were dealt 
with as public property and regarded as wakf 
from time immemorial by the community at 
large. Even Kayum Ali, the defendnt No. 5 
(D. W. 5) and his predecessor-in-interest late 
Tegali and Wahidali clearly admitted the 
nature and character of the compound land, 
Imambada and Imamchowk, which are ad- 
juncts of the mosque. It is different that the 
defendant Kayum Ali (DW 5) stated that the 
Id and Friday prayers were offered with their 
permission and also tried to minimize the 
number of persons who assembled during Id 
and Friday prayers. But that statement appears 
to be wrong and of no consequence as the 
continuous act of permitting Mohammedans 
to offer prayers in the compound and to 
perform other religious activities itself 
amounts to a complete dedication or at least 
a declaration that the compound land was 
a public property. The agreement Exhi- 
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bit P-1223 executed by Tegali and Wahidali 
clearly shows their admission that the ‘badi- 
takia’ and its tazia were public property. 
Taking entire stock of the evidence on re- 
cord regarding the use and situation of the 
property, its environment and conduct of 
the parties in relation thereto, we are of the 
opinion that an inference can legitimately be 
drawn that Jama Masjid and the compound 
within which the Imambada and Imamchowk 
are situated, are adjuncts to the mosque 
except a small piece of land on the southern 
side of the mosque, measuring 6’ x 6’ and 
‘shown within red lines in Ext. D-22. We 
have therefore, no hesitation to hold that 
the plaintiff has successfully established that 
the mosque with its ‘hujra’ water tank and 
urinals etc. and the open land within the 
compound along with Imambada and Imam- 
chowk existing therein, are adjuncts of the 
mosque which are used by the Muslim com- 
munity as part of the mosque and are wakf 
by user. But as regard the residential 
houses, with whatever names they are 
described, such as ‘Musafirkhana’ and ‘Pan- 
chayat-Ka-Kamra’ etc., there is no con- 
vincing and conclusive evidence to suggest 
that they were or are used for public pur- 
poses. In our opinion, these residential 
houses have not been established as wakf 
by user. 


19. The learned counsel for the defen- 
dants-respondents vehemently urged that ihe 
defendants have successfully established their 
title about the property in ‘Badi-takia’ by 
the documents Exts. D-14, D-15 and D-16. 
The ‘learned Dist. Judge carefully examined 
the tenor of these documents and in para 74 
of his judgment, held that the said docu- 
menis only indicated that the defendants’ pre- 
decessors have been managing the property, 
for which some grant was paid by the State. 
But these documents are not title-deeds. We 
have examined these documents and find no 
reason to differ with the conclusions record- 
ed by the learned District Judge. By these 
documents the State had simply made cer- 
tain muafi grant for the management of the 


property. 


20. This brings us to the last question 
relating to the suit being barred by limita- 
tion. The learned trial Judge held that late 
Tegali claimed ownership over all the pro- 
perty of “Badi-takia’ in 1952-53 except Jama 
Masjid. Tegali remained in possession till 
his lifetime. and after his death the defen- 
danis are in possession of the property of 
‘Badi-takia’. The suit was filed in the year 
1974 and. therefore, the learned trial Court 
held that the suit for declaration - was- barred 
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by time under Art. 120 of tbe Limitation 
Act because in the opinion of the learned 
trial Judge, the defendants were not in pos- 
session as trustees or in fiduciary capacity. 
This finding, in our opinion, is wholly mis- 


conceived, incorrect and contrary to the 
admitted facts. 
21. The defendanis have emphatically 


pleaded in para 12 of their written statement 
that Kayum Ali, the defendant No. 5, is 
the Mutwalli of Jama Masjid. Chhatarpur. 
This fact has been further admitied by 
Kayum Ali in para 20 as D W., 5 that dur- 
ing the lifetime Tegali was Mutwalli of the 
mosque and after his) death his daughter 
Amiran Bi became Mutwalli and after the 
death of Amiran Bi, he himself became the 
Mutwalli of the mosque and continued to 


be so to this date. Thus it is almost an 
admitted fact that the defendant No. § 
Kayum Ali is the Mutwalli of the mosqua 


in question and he is in possession on be- 
half of the community, but he is setting up 


his own title and putting the title of the 
community in jeopardy by claiming title 
adversed to that of the community. In the 


circumstances of ‘he present case the provi- 
sions of S. 10 of the Limitation Act ar2 
squarely attracted, which provide that no 
suit against a person in whom property has 
become vested in trust for any specific pur- 
pose, or against his legal representatives or 
assigns for the purpose, of following in his 
or their hands such property or the pro- 
ceeds thereof, or for an account of such 
property or proceeds, shall be barred by 
any length of time. In the present case, 
admittedly, the defendant No. 5 is holding 
the mosque and its adjuncts in the capacity 
of a trustee or Mutwalli thereof, and, there 
fore, applying the principles of 5. 10 of the 
Limitation Act, the suit could not be said 
to be barred by limitation. In Mohd. Shah 
v. Fasih Uddin Ansari, AIR 1956 SC 713, 
it has been held that in a suit for declara- 
tion that ihe property in possession of the 
Mutwalli is wakf property, no question of 
limitation can arise in respect of those parts 
of the property in dispute which, according 
to the findings are comprised in the wakf 
estate. In view of the aforesaid facts and 
circumstances, in our opinion, the suit is 
not barred by limitation. 


22. In the result the appeal partly sus- 
ceeds and ts hereby allowed. The impugned 
judgment and decree are set aside and the 
plaintiff's suit is partly decreed. It is declar- 
ed that the mosque and the land around the 
mosque, within the compound along with 
the Imambada and Imam-chowk as shown 
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in the Map Ext. P-2 are the adjuncts of the 
mosque and part of the wakf property. The 
dismissal of suit for resi of the plaintiffs 
chim, is affirmed. Having regard to the 
equal success and failure of the parties in 
tbis appeal, each party shall bear its own 
costs throughout. 

Appeal partly allowed. 


AIR 1982 MADHYA PRADESH 26 
(INDORE BENCH) 
M. D. BHATT, J, 


Tulsibai (deceased, through L. Rs.}, 
Appellant v. Bherulal, Respondent. 

Second Appeal No. 26 of 1971, D/- 
10-9-1981.* 

Civil P. C. (5 of 1908), O. 22, R, 4 
and O. 1, R. 9 — Suit against S and B 
defendants — Death of S pending suit 
and his legal representatives not brought 
on record -— Abatement — Necessary 


party, 

Plaintiff brought a suit against S & B 
alleging that S had executed a bogus 
sale deed in favour of B withont any 
right and title which had actually vest- 
ed in plaintiff alone. It was urged that 
prior sale deed on the strength of which 
S had claimed his own title and on the 
strength of which he had sold the house 
to B was a forged and fictitious docu- 
ment, without consideration. The plain- 
tiff claimed relief of declaration that 
the two sale deeds were void and in- 
operative and for permanent injunction 
against defendants. During pendency of 
suit S died and his legal representatives 
were not brought on record. 

Held, that S was not a necessary party 
and the suit as a whole did not abate 
and it could proceed against B alone. 

f (Para 11) 

After the sale in question by S in 
favour of B, S did not have any interest 
whatsoever in the suit property sold by 
him. His interest in the result of the 
suit for resisting the plaintiffs claim 


could be only to this extent, that in 
case the plaintiff succeeded, he could 
be made liable to refund the amount 


of consideration received by him from 
B, to whom he had sold the property. 





But, even in the absence of S, there 
*Against decree of R, K, Gupta, 2nd 
Class Civil J., Mandsaur, D/- 9-11- 


1970, 


~~ 
Re 
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appears to be nothing to prevent the 
plaintiff to seek the relief of declaration 
of her right and title to the suit pro- 
perty and consequently to get the sale- 
deed executed in favour of B declared 
void and ineffective on the basis of want 
of right and title in B’s vendor i. e, S 
deceased, Plaintiff's suit-claim for 
declaration of her right and title is 
found to be effectively enforceable even 
against B alone particularly in the cir- 
cumstance that the plaintiff is admitted- 
ly in possession of the suit property, 
and furthermore in face of the circum- 
stance as pleaded by her that she had 
acquired the right and title irrespective 
of any sales whatsoever, by her long 
and continuous possession adversely 
against the whole world and more par- 
ticularly against those persons who 
claim the title in themselves under any 
particular sale-deeds, AIR 1973 SC 204; 
AIR 1970 Raj 167 (FB); AIR 1947 All 18 
(FB) and AIR 1953 SC 521, Foll, 
(Para 11) 
Cases Referred : Chronological Paras 
AIR 1973 SC 204: (1971) 2 SC WR 548 
6, 7 
AIR 1970 Raj 164:1979 Lab IC 1025: 

1970 Raj LW 502 (FB) 4 
AIR 1970 Raj 167:1970 Raj LW 316 

(FB) 9, 10 
AIR 1954 Raj 287:1955 Raj LW 322 

3, 4, 9 
AIR 1953 SC 521: 1954 All LJ 106: 1953 

SCJ 664 8 
AIR 1947 All 18:1946 All LJ 402: 1946 

All WR (HC) 603 (FB) 8 

P, K. Saxena, for Appellants; B, L. 
Pavecha, for Respondent, 

JUDGMENT :— This is the appeal of 
the plaintiff, now deceased, and con- 
tinued by her Lrs. against the lower 
appellate court’s judgment and decree, 
affirming the trial court’s dismissal of 
her suit. 

v. Plaintiff Tulsibai, now deceased, 
had filed the suit against Sitaramdas 
who died during the pendency of the 
suit and also against one SBherulal, It 
was alleged in the suit that Sitaramdas 
had executed a bogus sale-deed dated 
92-4-1965 in favour of the other defen- 
dant Bherulal, without any right and 
title which actually vested in the plain- 
tiff alone. It was urged in this connec- 
tion that the prior sale-deed dated 9-2- 
1949 on the strength of which the de- 
fendant No. 1 Sitaramdas had claimed 
his own title and on the strength of 
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which he had sold the house in question _ 


to the other defendant Bherulal, was a 
forged and fictitious document, without 
any consideration, and likewise forged, 
was one rent note dated 9-2-1949, The 
plaintiff, hence, claimed the following 
three reliefs in her suit. 


(1) Declaration that the  sale-deed 
dated 22-4-1965 executed by the defen- 
dant No. 1 Sitaramdas in favour of the 
defendant No, 2 Bherulal, was void, and 
as such, not binding on the plaintiff. 


(2) Declaration that the earlier sale- 
deed and rent note both dated 9-2-1949 
alleged to be executed by the plaintiff 
in favour of the defendant No. 1. 
Sitaramdas, was void and _ inoperative; 
and 

(3) Permanent injunction restraining 
the defendants from interfering with the 
plaintiff’s possession of the property in 
question under the sale deed. 


3. Defendant No, 1 Sitaramdas had 
died during the pendency of the suit 
and the plaintiff failed to bring the de- 
ceased’s LRs, on record. The defendant 
No. 2 Bherulal, among other contentions, 
raised the preliminary objection that 
the LRs. of the deceased Sitaramdas 
were necessary parties to the suit and 
in their absence, the suit was not main- 
tainable against Bherulal alone. It was 
stated that with the death of Sitaramdas 
and in the absence of his LRs right to 
sue could not survive against the de- 
fendant No. 2 Bherulal alone and con- 
sequently the suit had abated as a whole 
and was liable to be dismissed as being 
improperly constituted in the absence 
of the LRs of the deceased. The trial 
Court decided this primary objection by 
way of a preliminary issue, and uphold- 
ing the contentions of the contesting 
defendant Bherulal, held that the right 
to sue did not survive against Bherulal 
alone and the suit which had thus abat- 
ed against the deceased ‘defendant Sita- 
ramdas, was liable to be dismissed as 
improperly constituted in the absence 
of the LRs of the deceased on record. 
Accordingly, the suit was dismissed. The 
plaintiff preferred the appeal against 
the same. The lower appellate Court. 
upholding the reasonings and findings 
of the trial Court in toto and further 
relying on, ATR 1954 Raj 287, Poonam- 
chand v. Motilal, dismissed the appeal, 
and hence now, the plaintiff's present 
second appeal. 
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4, The learned counsel for the appei- 
lants who are the LRs of the deceascd 
plaintiff, has urged before me that AIR 
1954 Raj 287 (supra) stands now owr- 
ruled by the said High Court in AIR 
1970 Raj 164 (FB), Munnilal Garg v. 
State of Rajasthan, It has been argued 
in this regard that on the date of ths 
suit i.e, on 29-7-1965, Sitaramdas hai 
no longer any interest in the suit pro- 
perty, inasmuch as he had already sold 
the suit property to the defendant No, 2 
Bherulal vide sale deed dated 22-7-65 . 
and as such, Sitaramdas was only a pro 
forma defendant, there being no neces- 
sity whatsoever therefore, to bring the 
LRs on record, on the death of Sitaram- 
das during the pendency of the suit. 

5, It has been pressed before me by 
the appellants’ learned counsel that 
though the suit had abated against 
the deceased Sitaramdas in the absence 
of his LRs on record, yet it could not 
abate against the other existing defen- 
dant viz., defendant No. 2 Bherulal; and 
the right to sue still survived against this 
defendant No. 2 Bherulal; and as such, 
the suit could well proceed against him 
without there being any abatement of 
the suit as a whole. 

6. The learned counsel for the respon- 
dent-defendant Bherulal, citing, AIR 
1973 SC 204 Babu Sukhram Singh v. 
Rama Dular Singh has urged that the 
nature of reliefs claimed in the suit b= 
ing joint against both the defendants 
Sitaramdas and Bherulal, failure to im- 
plead the LRs of the deceased Sitaram- 
das had led to abatement of the suit as 
a whole against both the defendants 
viz, the deceased defendant and so also 
the surviving defendant. 

7. AIR 1973 SC 204 (Supra) cited by 
the respondent’s learned counsel ob- 
viously has no application to the facts 
and circumstances of the present case. 
The Supreme Court case relates to a mat- 
ter where permanent injunction was 
sought against all the 39 defendants for 
directing them to demolish the cons- 
truction in question on the particular 
land and to fill up the pits and nallahs 
on the suit land, This joint claim 
against all the defendants together was 
decreed by the trial court and was par- 
tially modified by the first appellat 
court. but on a further appeal, to the 
High Court. the High Court allowed the 
appeal of the defendants and dismissed 
the whole suit. In the appeal preferred 
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by the plaintiff in the Supreme Court, 
some of the respondent defendants had 
died and their LRs were not brought on 
record within the time prescribed. It 
was in these circumstances when there 
was the original joint decree for per- 
manent injunction against all the 39 de- 
fendants and further when this joint 
decree against them was set aside by 
the High Court, that their Lordships of 
the Supreme Court came to hold the 
view that the reliefs sought against all 
the defendants, being joint in nature 
and there being no separate claim 
against any of the total set of defen- 
dants, the appeal abated as a whole un- 
der Order XXII, Rule 4, C. P. C. The 
circumstances of the present case are 
altogether different, In the present suit, 
there are three reliefs : one for declar- 
ing the earlier sale deed dated 9-2-1949 
alleged to be executed by the plaintiff 
in favour of the defendant No, 1 Sita- 
ramdas as void and inoperative the 
other for declaration of the subsequent 
sale-deed dated 22-4-1965 executed by 
defendant Sitaramdas now deceased, in 
favour of the other defendant No. 2 
Bherulal, as void and inoperative; and 
the last permanent injunction against 
both the defendants, restraining them 
from interfering with the plaintiffs pre- 
sent possession of the house in question. 
Now, these three reliefs are found to be 
based on the grounds: firstly that, Sita- 
ramdas, now deceased, who was the 
then Zamindar, had got executed the 
sale deed dated 9-2-1949 fraudulently 
and fictitiously without her knowledge 
regarding the nature of the document 
and without paying her any considera- 
tion, whatsoever: and as such, the sale 
deed was void and inoperative and so 
also the subsequent sale deed executed 
by Sitaramdas in favour of the defen- 
dant No. 2 Bherulal was equally m- 
operative for the reason, in the absence 
of any valid title in Sitaramdas; and 
secondly, that, plaintiff by her long ad- 
verse possession beyond the prescribed 
period, had acquired valid title to the 
suit house (Para 10 of the plaint). It 
would, hence, have to be seen whether 
with the nature of the suit: as aid and 
the reliefs as claimed, Sitaramdas, 
though being a proper party, was a 
necessary party also and whether an 
effective decree could be passed against 
Bherulal alone even in the absence of 


_ now deceased, and his LRs. 
Rm 


Tulsibai v. 


Bherulal 


ALL R. 


8 The Full Bench decision of the 
Allahabad High Court in Benaras Bank 
Ltd v. Bhagwandas, AIR 1947 All 18, 
has laid down the two tests for deter- 
mining the question as to who is the 
necessary party, These tests are: firstly, 
there must be a right to some relief 
against such party in respect of the 
matter involved in the proceedings in 
question, and secondly, it should not be 
possible to pass an effective decree in 
the absence of such a party, The Su- 
preme Court in AIR 1953 SC 521 Deputy 
Commr., Hardoi v, Rama Krishna has 
approved of the law laid down by the 
Full Bench of Allahabad High Court in 
this respect. 

9. Now, in the instant case, it is an 
admitted position that the plaintiff- 
appellant is in present possession of the 
house in question. The Full Bench of 
the Rajasthan High Court, in Hardeva 
v. Ismile, AIR 1970 Raj 167 held the 
view that the law laid down by the 
Division Bench in Poonamchand’s case, 
AIR 1954 Raj 287 (supra) is not sound, 
and has observed as under (at p. 169): 

“When the vendor has sold his pro- 
perty and has delivered the possession 
of the property to the vendee, the ven- 
dee becomes the sole owner of the pro- 
perty and it is up to the vendee to de- 
fend his title against any person who 
claims any right in the property. The 
vendor may be a proper party, but he 
is not a necessary party inasmuch as an 
effectual decree can be passed in favour 
of third person against the vendee, It 
cannot be said that the constitution of 
the suit is bad and no relief can be 
granted to the plaintiff against the ven- 
dee in the absence of vendor. Order 1, 
Rule 9 lays down that no suit shall be 
defeated by reason of the misjoinder or 
non-joinder of parties, and the court 
may in every suit deal with the matter 
in controversy so far as regards the 
rights and interests of the parties actu- 
ally before it, The injunction of the law 
is not to dismiss a suit as incomp®tent 
if it is possible for a court of law to 
proceed with the trial of the suit and 
determine the rights and interests of 
the parties actually before it. In a case 
in which a vendor has lost his right or 
interest in the property by reason of 
transfer and all rights, title and inter- 
est in the property have vested in the 
vendee, it cannot be said that the suit 
cannot proceed against the vendee.” 
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10. The above observations in AIR 
1970 Raj 167 (FB) (Supra) apply to the 
facts and circumstances of the present 
case on all fours. The plaintiff has not 
admitted the factum of any sale in 
favour of the defendant Sitaramdas, 
now deceased. 

11. Presuming for the sake of argu- 
‘ment that there was such a sale in 
favour of the defendant Sitaramdas, the 
‘latter, consequent to sale-deed executed 
in favour of the defendant No, 2 Bheru- 


lal, had lost all rights, title 
and interest in the properties 
held by him, and as such, 


it was up to the final vendee that is, 
the defendant No. 2 Bherulal, to defend 
his title against any person who claims 
any right in the property ie, against 
the plaintiff in the instant case who 
claims to be the original owner, Sita- 
ramdas, undoubtedly, was the proper 
party, but he was not a necessary party, 
inasmuch as an effectual decree in 
favour of the plaintiff in the matter of 
the three reliefs could as well be pass- 
ed against the last vendee viz, the 
d‘fendant No, 2 #4Bherulal. Whatever 
right, title and interest, Sitaramdas, now 
deceased, had, if, at all, he had any, 
would come to have been vested in his 
vendee viz. The defendant No. 2; and 
as such, the suit with the reliefs as 
claimed, could well proceed against 
Bherulal alone. After the particular sale 
in question by Sitaramdas, now deceas- 
ed, in favour of Bherulal, Sitaramdas 
did not have any interest whatsoever in 
the suit-property sold by him. His in- 
terest in the result of the suit for re- 
sisting the plaintiffs claim could be 
only to this extent, that in case the 
plaintiff succeeded, he could ba made li- 
lable to refund the amount of consid- 
ération received by him from Bherulal, 
to whom he had sold the property. But, 
even in the absence of Sitaramdas, 
there appears to be nothing to prevent 
the plaintiff to seek the relief of decla- 
ration of her right and title to the suit 
tproperty and consequently to get the 
sale deed executed in favour of the de- 
fendant No, 2 Bherulal declared void 
and ineffective on the basis of want of 
rahe and title in Bherulal’s vendor i.e. 
Sitaramdas now deceased. Plaintiff’s suit 
claim for declaration of her right and 
title is found to be effectually enforce- 
able even against the defendant No. 2 
Bherulal alone particularly in the cir- 
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cumstance ihat the plaintiff is admitted- 
ly in possession of the suit propirty, 
and furthermore in face of the circum- 
stance as pleaded by her that she had 
acquired the right and title irrespective 
of any sales whatsoever, by her long 
and continuous possession adversely 
against the whole world and more 
particularly against those persons who 
claim the title in themselves under any 
particular sale deeds, Thus, from all as- 
pects of the matter, Sitaramdas is not 
found to be a necessary party in the 
case; and as such, the suit can well pro- 
ceed only against the defendant No. 2 
Bherulal in spite of the absence of the 
LRs of the deceased Sitaramdas. Plain- 
tiffs appeal, hence, deserves to be al- 
lowed, Right to sue obviously survives 
against the remaining defendant Bheru- 
jal even in the absence of the LRs of 
the deceased defendant No. 1 Sitaram- 
das, and the suit does not abate as a 
whole against both, i.e., late Sitaramdas 

and the other defendant Bherulal 
12, In the result, thus, the plaintiff’s 
appeal is allowed. Consequently, the 
judgment and decree of the lower ap- 
pellate court dismissing the suit as im- 
properly constituted, are set aside with 
the order and direction that the suit 
may now proceed against the sole sur- 
viving defendant Bherulal in the matter 
of the reliefs, as enforceable against this 
particular defendant Bherulal, Respon- 
dent to bear the appellants costs besides 
bearing his own, Counsel’s fee as per 
schedule, if certified. Parties are direct- 
ed to appear in the trial Court on 22-10- 
1981 for further proceedings in the suit. 
Appeal allowed. 


AIR 1982 MADHYA PRADESH 29 
(GWALIOR BENCH) 
M. D. BHATT, J. 

Gulab Bai and others, Applicants v. 
Abirchand and another, Non-Appli- 
cants, 

Civil Revn. No. 323 of 1980, D/- 11-2- 
1981. 

Civil P. C. (5 of 1908), O. 22, Rr. 9, 4 
~~ Death of defendant during pendency 
of suit —- Application for substitution of 
legal representatives —- Delay fox ascer- 
tainment of names and addresses of 
legal representatives — Can be condon- 
ed — Ht is sufficient cause for pla‘ntiff 


KY/LY/F518/81/VNP/MVJ/H 


A 


30 M.P., 


for not making application within time. 


(Limitation Act (4963), S, 5), Case law 
discussed. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1976 Goa 11 5 
AIR 1974 Him Pra 52 5 


AIR 1964 SC 215 : (1964) 2 SCJ 324 5 

R. D., Jain, for Applicants; R, K. La- 
hoti, for Non-Applicants. 

ORDER :— This is the revision, pre- 
ferred by the legal representatives of 
the deceased-defendant Gendalal against 
the trial Court’s Order dated 16-1-1979 
allowing plaintiffs’ application under 
O. 22, R. 9, CPC for bringing the LRs. 
of the deceased defendant on record. 


2. Facts not in dispute are briefly 
these : 

The sole defendant Gendalal, during 
the pendency of eviction suit against 
him, had died on 3-5-1976, On 29-7- 
1976, which was the date of the hearing 
in the suit, defendant Gendalal’s counsel 
pleaded no instructions nor did he ap- 
prise the Court or anyone that Gendalal 
hał] already died. 30-9-1976 was the 
next date for the ex parte evidence in 
the case and the plaintiff No, 1 Abir- 
chand had attended the trial court for 
ex parte evidence. It was on 20-10-1976 
that the plaintiffs filed an application in 
the Court for bringing the LRs. of the 
deceased defendant Gendalal on record. 
Condonation of delay was equally pray- 
ed for, Proposed LRs were noticed and 
th y filed their objections to the plain- 
tiffs’ application under O. 22, R. 9, CPC. 

3. According to the plaintiffs, they 
learnt about the death of Gendalal for 
the first time on 30-9-1976 when Abir- 
chand was returning from the hearing 
of the Court after giving his evidence. 
It was then that he, after making in- 
quiries regarding the LRs of the de- 
ceased defendant, had filed an applica- 
tion on 20-10-1976 for bringing the LRs 
on record. According to the plaintiffs 
they had sufficient cause for not making 


the application within the prescribed 
time for substitution of the LRs 
of the defendant on record since 


they were ignorant of the defendant’s 
death. The proposed LRs of the deceas- 
ed defendant vehemently opposed the 
anplication contending that the plaintiffs 
had full knowledge regarding the 
death of the defendant Gendalal, inas- 

nuch as, one of the plaintiffs viz., Abir- 
Qed had actually attended the funeral 
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and also, inasmuch as, the plaintiffs 
were regular visitors of Bajrangarh, 
where they had in their occupation the 
first floor of the building in which the 
suit premises situated on the ground 
floor were located, It was, hence, urged 
that the plaintiffs were not entitled to 
any condonation of delay. The trial 
Court, after evaluating the evidence on 
both sides came to hold the view that 
the witnesses, examined on the side of 
the deceased defendants LRs were 
highly interested and unreliable, Rely- 
ing on the evidence of the plaintiffs’ 
side, it was held that the plaintiffs were 
ignorant of the death of Gendalai till 
30-9-1976, on which date alone they 
learnt about the death of Gendalal for 
the first time, According to the trial 
Court, there was sufficient cause for the 
plaintifis in not applying for substitu- 
tion of the LRs of the deceased defen- 
dant Gendalal; and as such, plaintiffs’ 
application for substitution of the LRs 
of the deceased defendant was allowed. 
Hence now, the present revision. 

4. The learned counsel for the appli- 
cants viz, the proposed LRs of the de- 
ceased defendant has urged before me 
that the legal approach of the trial 
Court is wrong. It is urged that to the 
instant case, Art, 120 of the Limitation 
Act, 1968 would apply and that limita- 
tion would start from the date of death 
of Gendalal and not from the date of 
knowledge of death, It is further argued 
that the evidence on record has not 
been properly appreciated and that the 
plaintiffs had already full knowledge as 
to when Gendalal died and this know- 
ledge they had, on the very date of his 
death, 

3. I have considered the arguments 
on both sides. Vide Article 120 of the 
Limitation Act, 1963, it is within 90 days 
from the date of death that the LRs 
may be substituted in place of the de- 
ceased. Law is settled that limitation runs 
from the date of death and not from the 
date of knowledge of death. (See Union 
of India v, Ram Charan, AIR 1964 SC 
215, S. R. Gaitindo v. J. J, Fonseca, AIR 
1976 Goa 11 and Krishanlal v, Beant 
Singh, AIR 1974 Punj & Har 52). 

6. It may be observed that for non- 
filing of any application for substitution 
within the aforesaid time, the suit or 
proceedings would abate. Rut the plain- 
tiff or appellant or petitioner can well 
have another 60 days within which, he 
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can apply to have the abatement, set 
aside and heirs or LRs substituted, on 
proving that he was prevented by suf- 
ficient cause from continuing the suit. 
He can have further extension of time 
under S. 5 of the Limitation Act on 
proving sufficient cause for condoning 
the delay in filing the application for 
setting aside the abatement, In the in- 
stant case, applications for bringing LRS 
on record and so also for setting aside 
the abatement are on record, 


7. Rule 9, Order 22 of the Code re- 
quires the plaintiff to prove that he was 
prevented by any sufficient cause from 
continuing the suit. The mere allegation 
about his not coming to know of the 
death of the opposite party is not suffi- 
cient. He has to state reasons which ac- 
cording to him, led to his not knowing 
of the death of the defendant within the 
reasonable time and to establish those 
reasons to the satisfaction of the Court, 
specially when the correctness of those 
reasons is challenged by the LRs of the 
deceased who had secured a valuable 
right on the abatement of the suit, The 
provisions of the Code, no doubt are 
with a view to advance the cause of 
justice. It is equally true that there is 
no question of construing the explana- 
tion ‘sufficient cause’ liberally but all 
the same, the Court is not expected to 
be over strict in accepting proof of the 
suggested cause. The Court has to seru- 
tinize the sufficient cause, and after 
considering the merits of the evidence, 
has to come to a decision whether the 
party has established sufficient cause 
for his default in applying within time 
for the impleading of the LRs of the 
deceased or for setting aside the abate- 
ment. 


8. In the instant case, the trial Court 
is found to have fully and properly ap- 
preciated the evidence on both sides. On 
scrutiny of the evidence of deceased de- 
fendant’s own son D W 1 Shikharchand 
and that of his witnesses Chandra- 
prakash and Aziz Ahmed, the trial 
Court is found to be rightly not placing 
reliance on their evidence as being 
highly interested and deliberately em- 
‘bellished with ulterior motives, I find 
myself in agreement with the trial 
Court’s reasonings given in Para 6 of its 
Order in this regard. It is pertinent to 
note that even the defendant’s counsel, 
who had appeared in the trial Court on 
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29-7-1976 after the death of the defen- 
dant Gendalal, had no knowledge re- 
garding his death, The case was fixed 
for ex parte evidence on 30-9-1976. 
Plaintiff No. 1 Abirchand claims to 
have learnt of Gendalal’s death for th? 
first time on this date only, from Babu- 
lal whom he had accidentally met in 
Bajranggarh after the ex parte hearing 
in the case. From the evidence of P.W. 1 
Abirchand and that of P. W. 2 Babulal 
which are both mutually corroborative, 
it is clear that Abirchand had learnt 
about the death of Gendalal for the first 
time, on 30-9-1976. Contention to the 
contrary that Abirchand had attended 
the funeral of Gendalal and other cere- 


monies is without cogent and reliable 
proof; and as such, worth no reliance 
whatsoever, There is also no cogent 


proof that the plaintiff or any of them 
regularly stay on the upper portion 
above the suit premises situated on the 
ground floor. Abirchand has deposed 
that he had no occasion to stay on the 
vacant upper portion of the house any- 
time after the death of Gendalal and 
before the date 30-9-1976. There was 
obviously sufficient cause for the plain- 
tiffs in not applying for substitution of 
the LRs of the deceased defendant in 
due time since they were ignorant about 
Gendalal’s dedth till 30-9-1976. After 
this, some time was naturally taken by 
the plaintiffs for ascertaining the names 
and adresses of the LRs of the deceased. 
In these circumstances, the trial Court 
was right in holding that there was suf- 
ficient cause for the plaintiffs in not ap- 
plyinng in time for the substitution of 
the LRs on record, The plaintiffs are 
equally found to be entitled for condona- 
tion of delay on the same ground and 
because of their bona fides in the matter. 
I see no reason to interfere with the 
trial Court's reasonings and findings, 
based on due appreciation of oral evi- 
dence. 


9. In the result, thus, the revision, 
being without any merit, is dismissed 
and the impugned Order of the Court 
below is maintained, Applicants to 
bear the non-applicants-plaintiffs’ costs 
besides bearing their own. Pleader’s fee 
of Rs, 50/- allowed on either side, if 
certified, 

Revision dismissed. 
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AIR 1982 MADHYA PRADESH 32 
(GWALIOR BENCH) 
M. D. BHATT, J. 
Smt. Mullo Bai and others, 
cants v. Raghubardayal and 
Non-Applicants, 
Civil Revn, No. 39 of 1980, D/- 13-2- 
1981. 


Civil P. C. (5 of 1908), O. 21, Rr, 58 
84, 92 — Sale by auction — Highest 
bidder declared as purchaser — Objec-~ 
tion to such sale afterwards — It is 
barred by Proviso (a) to O. 21 R. 58 (1). 


The words “the property attached has 
already been sold”, as used in the Pro- 
viso (a) to O. 21 R. 58 (1), simply and 
clearly mean, such a “sale” which 
stands knocked down in favour of the 
highest bidder and who, as such, is 
declared to be the purchaser after his 
deposit of ‘/sth amount of the purchase 
money in accordance with R. 84, R. 92 
treats the word ‘sale’ as the one which 
had taken place earlier and it is that 
sale which under this Rule is finally 
confirmed or made absolute. Therefore 
it cannot be said that the objection to 
the sale which was knocked down in 
favour of the highest bidder, who was 
declared as the purchaser, can be 
raised till confirmation of sale. O. 21, 
R. 58 (1) Proviso (a) is attracted, 

(Para 4) 

V. N. 


Appli- 
others, 


R. D. Sharma, for Petitioners; 
Phatak. for Opposite Parties, 


ORDER:— This is the objectors’ revi- 
sion against the executing Courts order 
dated 21-12-1979, whereby their objec- 
tion under O. 21 R, 58 of the Civil P, C. 
was dismissed as being untenable. 


2. In the course of execution of a 
money decree, the house in question, al- 
leged to be belonging to the judgment- 
debtor was attached. After the attach- 
ment, the sale proceedings continued in 
accordance with the procedure préscrib- 
ed under the respective Rules of O. 21 
CPC. It is not in dispute that, finally 
the auction had taken place on 22-11- 
1978 and the sale was knocked down in 
favour of the highest bidder. It is 
equally not in dispute that the said 
sale has not yet been confirmed, and 
the sale has not been made absolute as 
yet. The judgment-debtor’s widow- 
mother Mullobai and her two: brothers 
fled the objection under O. 21 R. 58 


ners 
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CPC on 18-12-1978, i. e. about a month 
after the knocking down of the sale 
in favour of the highest bidder, The 
executing Court vide the order which is 
impugned before me, held this objec- 
tion as untenable because of the debar- ` 
ring provision under Proviso (a) of 
R. 58 (1) of O. 21 CPC, which clearly 
mandated that “no such claim or objec- 
tion shall be entertained where before 
the claim is preferred or objection is 
made, the property attached has already 
been sold”. Since according to the ex- 
ecuting Court ‘sale’ had already taken 
place on 22-11-1978, the subsequent ob- 


jection of the third party which 
was filed on 18-12-1978 was not ‘liable 
to be entertained. The objection, ac- 


cordingly, was dismissed and, hence, 
now, the objectors’ present revision, 


3. Learned counsel for the applicants- 
objectors has urged before me that soli- 
tary point that the Proviso (a) of sub- 
rule (1) of R. 58 of O, 21 CPC is not 
attracted at all inasmuch as the public 
auction dated 22-11-1978 could not be 
treated to be a sale. According to the 
applicants, unless the sale proceedings 
were fully complete and unless the sale 
was confirmed and was made absolute, 
it would be no ‘sale’ in the eyes of law, 
and, therefore, the objection under O, 21° 
R. 58 CPC could not be thrown out as 
untenable till the process of confirma- 
tion of sale was complete. Learned 
counsel for the non-~applicant-decree- 
holder has expressed his dissent with 
this view and has urged to the contrary, 
that as soon as the ‘sale’ is knocked 
down in auction, it is a ‘sale’ for pur- 
poses of the provisions of O. 21 R. 58 
CPC, 


4. I have considered the arguments of 
both the sides. The. words ‘the property 
attached has already been sold’, as used 
in the Proviso (a) of sub-r. (1) of R. 58 
of O.21 CPC, have to be understood and 
appreciated in the context of the pro- 
cedure for sale, as laid down under vari- 
ous Rules of O. 21, C.P.C., and not inde- 
pendently of these provisions, by inter- 
preting the word ‘sale’ as generally un- 
derstood or as defined in the Transfer 
of Property Act or in any other Act, 
whatsoever, The respective Rules un- 
der O. 21, CPC show that after attach- 
mentof the property, the next procedure 
to be followed is the one under R, 66 
of O. 21: regarding notice and proclama- 
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tion. Thereafter, time for sale is fixed 


under R. 68 (ibid) and then sale takes- 


place. In R. 84 ibid it has been enjoin- 
ed that.on every sale of immovable 
property, the person declared to be the 
purchaser has to deposit ‘4th amount of 
the purchase money and, in default of 
such deposit, the property has to be re- 
sold. Rule 87 deals with re-sale of the 
property. Rule 89 provides for setting 
aside the sale on non-compliance of cer- 
tain conditions as mentioned therein, It 
is then, finally, under R, 92, in that the 
order for confirmation of sale and mak- 
ing the sale absolute is passed, and the 
purchaser then gets entitled to a certi- 
ficate of purchase in accordance with 
R. 94 ibid. Considering all these various 
Rules, as stated above, which deal with 
the question of re-sale and deposit of 
the amount after the sale or regarding 
setting aside of the sale, it is abundant- 
ly clear that for the specific purposes of 
execution proceedings under O. 21, CPC, 
“sale” is consider2d to be one, when, 
In auction, R. 84 of O, 21 CPC, stands 
complied, ie, -when in the auction a 
person is declared to be the purchaser 
and he immediately deposits the requir- 
ed ‘4th amount of the purchase money, 
when this Rule is not complied, then 
there is a provision for re-sale in default 
of deposit of the required amount and, 
further, there is a provision for setting 
aside the sale as enjoined by R, 89. 
Therefore, I am inclined to the view 
that the words ‘the property attached 
has already been sold’, as used in the 
Proviso (a) of sub-r. (1) of R. 58 of 
O. 21 CPC, simply and clearly mean, 
such a ‘sale’ which stands knocked down 
in favour of the highest bidder and who, 
as such, is declared to be the purchaser 
after his deposit of ‘ath amount of the 
purchase money in accordance with 
Rule 84 ibid. There is no propriety or 
justification for connecting the word 
‘sale’ with the one as referred to in 
R. 92, because this Rule refers to con- 
firmation of sale and to the making of 
sale absolute. A reading of R. 92, in- 
cidentally, would also make it clear 
that this provision treats the word ‘sale’ 
as the one which has taken place earlier, 
and it is that sale which under this 
Rule is finally confirmed or made ab- 
solute. In this view of the matter, the 
executing Court was obviously right 
1982 Madh. Pra/3. HI. 
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in dismissing the objectors’ objection 
under O, 21 R. 58 CPC, inasmuch as 
this objection had been preferred long 
after the ‘sale’ which had actually taken 
place on 22-11-1978 and knocked down 
in favour of the highest bidder who 
was declared as the purchaser. The 
objectors’ objection under O., 21 R., 58 
CPC, therefore, was obviously hit by 
the Proviso (a) of sub-r. (1) of R. 58 of 
O. 21 CPC. 

5. In the result, 


thus, the revision 


‘being without any substance is dismiss- 


ed, and the impugned order of the ex- 


ecuting Court is affirmed. The appli- 
cants-objectors shall bear the non-ap- 
plicant-decree-holder’s costs, besides 
“bearing their own. Pleaders’ fee of 


Rs. 50/- is allowed on either side, if 
certified, 


Revision dismissed. 


AIR 1982 MADHYA PRADESH 33 
(INDORE BENCH) 


H. G. MISHRA AND K. N, SHUKLA, JJ. 


Nandakishore, Petitioner v. State of 
M. P., Respondent. 


Misc, Petn, No, 43 of 1981, D/- 15-7- 
1981. 


Urban Land (Ceiling and Regulation) 
Act (33 of 1976), S, 20 — Power to ex- 
empt — Nature of — Words “or other- 
wise”, construction of — Application for 
exemption of vacant land — Rejection 
of — Opportunity of hearing should be 
given before rejecting it, (Constitution 
of India, Art, 226 -—~ Natural justice). 


The power to exempt so conferred on 
the State Government carries with it an 
obligation to exercise that power on a 
case being made out for the purpose. Of 
course, the power to exempt is exercis- 
able by the State Government on its 
own motion, but the same can be exer- 
cised otherwise also. This is what flows 
from the use of the expression “either 
on its own motion or otherwise” used 
in clauses (a) and (b) of S. 20 (1). The 
“or otherwise” cannot be con- 
strued ejusdem generis and are indi- 
cative of the fact that the power is ex- 
ercisable on being invoked in any other 
manner, (Para 5) 
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Having regard to the object which the 
provisions placed in §. 20 (1) (b) have 
to achieve and also having regard to 
the serious consequences which will en- 
sue in case the claim for exemption 1s 
rejected without hearing the claimant, ıt 
has to be held that the claimant has to 
be heard before refusal of his claim for 
exemption, so that he may show that 
there will be undue hardship to him, in 
case exemption is not granted. Sec, 20 
(1) (b) does not negate natural justice 
and iņ absence of express exclusion of 
the rule of audi alteram partem, it is 
fair, indeed fundamental, that the per- 
son claiming exemption should not be 
prejudiced by action without opportun- 
ity to show the contrary. The power of 
exemption has the effect of restoring 
the applicability of the general law by 
taking away the exception to it created 
by the special law. Accordingly, the 
power to claim exemption is a valuable 
right, Where under the provisions of an 
Act an authority is empowered to grant 
exemption and a person has a right to 
claim it on fulfilment of statutory con- 
ditions, the authority is bound to hear 
him and pass a speaking order giving 
reasons in support of its finding that he 
is not entitled to the exemption, 

(Paras 5, 6) 


Satisfaction of the State Government 
contemplated by cl, (b) of S. 20 (1) has 
to be with regard to the nature of hard- 
ship, which would be caused to the 
claimant, Accordingly, the satisfaction 
envisaged has to be objective in its 
character and cannot be subjective satis- 
faction merely, the touchstone for test- 
ing the validity or otherwise of the 
satisfaction having been provided by the 
law. The function of the State Govern- 
ment accordingly is of a quasi-judicial 
character. ' (Para 8) 


It is true that unlike sub-sec, (2) of 
S. 20 in cl. (b) there is no specific pro- 
vision for giving a reasonable opportun- 
ity to the person concerned, but from 
the language employed therein and in 
view of the object which the` provision 
has to achieve it has to be regarded that 
acting upon the principle of natural jus- 
tice regarding hearing of the claimant 
is necessary while deciding his claim for 
exemption thereunder, (Para 9) 


The provisions placed in S. 20 (1) (b) 
are for the benefit of holders and the 
power conferred thereby is exercisable 
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for their benefit for averting undue 
hardship that would be caused to them 


if the land in respect of which exemp- 


tion is claimed is not exempted from 
the operation of the Act, Accordingly, 
on case being made out, exemption has 
to be granted and the State Govern- 
ment cannot withhold the exemption 
claimed. As such, the word “may” can- 
not be construed in a manner to clothe 
the State Government with arbitrary 
power to reject an application for ex- 
emption, even if the conditions for 
grant thereof stand made out. (Para 12) 


In the instant case a bare perusal of 
the impugned order will show that it 
has been passed in accordance with the 


order passed by the State Government ` 


in the department of Land Records and 
Settlement on 23-1-1980 rejecting the 
application of the petitioners for grant 
of exemption, It is not shown that the 
petitioners were either -heard by the 
State Government prior to passing of 
the order conveyed to the Deputy Com- 
missioner of Land Records and Settle- 
ment who passed the order contained in 
pursuance thereof. (Para 9) 


Cases Referred: Chronological Paras 


(1874) 80 All ER (Rep) 43 (HL), Jullius 


v. Lord Bishop of Oxford 12 
L. P. Bhargava, for Petitioner; Kul- 


sreshtha, Dy, Govt. Advocate, for Re- 
spondent. 
H. G, MISHRA, J.:— This petition 


under Art, 226 read with Art. 227 of the 
Constitution of India is for issuance of 
an appropriate writ or direction ` for 
quashing the order dated 22-3-1980 (An- 
nexure P-2), rejecting the application 
submitted by the petitioners claiming 
exemption under S. 19 and S. 20 of the 
Urban Land (Ceiling and Regulation) 
Act No, 33 of 1976, passed by the Dy. 
Commissioner, Land Records and Settle- 
ment, Govt. of Madhya Pradesh, in pur- 
suance of an order passed by the Gov- 
ernment of Madhya Pradesh in Land 
Records and Settlement department and 
conveyed vide letter No, 5-103/8-91/79- 
Bhopal, dated 23-1-1980 (Annexure R/5). 


2. Briefly stated the facts giving rise 
to the present petition are as under: 
The petitioners allege that they are 
Bhumiswamis of the land comprised in 
survey No, 1354/1/1, in area 1.996 hec- 
tares, situated in village Nizatpura, Uj- 


Y 


>: 


jain. The petitioners further allege that | 


1982 


a Ginning and Pressing Factory, called 
‘New Cotton Ginning and Pressing Fac- 
tory’ is situated on the aforesaid land 
and that factory building, factory office, 
godown, sheds and servant quarters are 
also built thereon, The area on which 
the various buildings are standing comes 
to 35830 square feet. The rest of the 
open land is being used for the purposes 
of the factory, for example, for storing 
Kapas, Kapasia and cotton by the fac- 
tory, the cultivators and businessmen. 
Although the factory was running up to 
1972, but thereafter it is not running 
due to financial reasons and the peti- 
tioners intend to run the factory in fu- 
ture and all formalities for obtaining 
the licence for the year, 1980-81 have 
been completed by the petitioners. The 
petitioners submitted an application 
(Ex. P/1) dated 6-4-1977 to the State 
Government under Ss, 19 and 20 of the 
Urban Land (Ceiling and Regulation) 
Act No. 33 of 1976 (for short, the Act) 
for exempting the land ccmprised in 
survey No. 1354/1/1 from the .operation 
of the provisions of the Act. The peti- 
tioners have been informed of the fac- 
tum of rejection of this application, vide 
order dated 22-3-1980, by the Deputy 
Commissioner of Land Records ard Set- 
tlement, Govt, of Madhya Pradesh {An- 
nexure P/2). Aggrieved by this order 
the petitioners have submitted this peti- 
tion, l 

3. The petition is resisted by the re- 
spondent State on the grounds that the 
petitioners were heard prior to passing 
of the order dated 22-3-1980; that the 
petitioners were given opportunity to 
lead evidence, but they had failed to 
lead evidence in support of their claim. 
As such the petition is liable to be dis- 
missed, 


4, Shri L, P. Bhargava, learned coun- 


sel for the petitioners contended that 
the State Government before rejecting 
their. application claiming exemption did 
not hear the petitioners; that in view of 
the provisions of S. 20 (1) (b) of the 
Act, which are applicable to the situa- 
“tion, hearing of the petitioner was 
necessary and that the impugned order 
is illegal because it is not based on con- 
siderations, which are relevant. Shri 
Kulshrestha, Dy, Government Advocate 
for the State submitted that there is no 
force in the aforesaid contentions and 
contended that the satisfaction postulat- 
ed by S. 20 (1) (b) of the Act is subjec- 
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tive satisfaction and that it was not ob- 
ligatory on the State Government to 
have heard the petitioners before reject- 
ing their application for exemption. 
Having heard the learned counsel for 
the parties, we have come to the con- 
clusion that the petition deserves to be 
allowed to the extent indicated herein- 
after, 

5. The controversy between the par- 
ties centres round the question with re- 
gard to the nature of the power confer- 


red on the State Government by S, 20 


of the Act. Section 20 of the Act reads 
as under: 

“Section 20, Power to exempt— (1) 
Notwithstanding anything contained in 
any of the foregoing provisions of this 
Chapter, — 

(a) where any person holds vacant 
land in excess of the ceiling limit and 
the State Government is satisfied, either 
on its own motion or otherwise, that, 
having regard to the location of such 
jand, the purpose for which such land 
is being or is proposed to be used and 
such other relevant factors as the cir- 
cumstances of the case may require, it 
is necessary or expedient in the public 
interest so to do, that Government may, 
by order, exempt, subject to such condi- 
tions, if any, as may be specified in the 
order, such vacant land from the provi- 
sions of this Chapter; 


(b) where any pérson holds vacant 
land in excess of the ceiling limit and 
the State Government, either on its own 
motion or otherwise, is satisfied that the 
application of the provisions of this 
Chapter would cause undue hardship to 
such person, that Government may, by 
order, exempt, subject to such condi- 
tions, if any, as may be specified in the 
order, such vacant land from the provi- 
sions of this Chapter : 

Provided that no order under this 
clause shall be made unless the reasons 
for doing so are recorded in writing. 

(2) If at any time the State Govern- 
ment is satisfied that any of the condi- 
tions subject to which any exemption 
under cl. (a) or ct, (b) of sub-section (1) 
is granted is not coniplied with by any 
person, it shall be vonspetent for the 
State Government to withdraw, by 
order, such exemption after giving a 
reasonable opportunity to such person 
for making a representation against the 
proposed withdrawal and thereupon tha 
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provisions of this Chapter 
accordingly.” 


Clause (a) of sub-sec, (1) of S, 20 of the 
Aci empowers the State Government to 
exe npt any vacant land in public inter- 
est; whereas cl. (b) thereof empowers 
the State Government to grant exemp- 
tion to' any person who holds vacant 
land in excess of the ceiling limit, 
where such exemption is considered 
necessary to avoid undue hardship to 
such person, The second schedule to the 
Act inter alia prescribes Rs, 10/- as 
court-fees stamp to be paid on an ap- 
plication for exemption of vacant land 
under S. 20 of the Act. The power to 
exempt so conferred on the State Gov- 
ernment carries with it an obligation to 
exercise that power on a case being 
made out for the purpose, Of course, 
the power to exempt is exercisable by 
the State Government on its own mo- 
tion, but the same can be exercised 
otherwise also. This is what flows from 
the use of the expression “either on its 
own motion or otherwise” used in cis. (a) 
and (b) of Sec. 20 (1) of the Act, The 
words “or otherwise’ cannot be con- 
strued ejusdem generis and are indica- 
tive of the fact that the power is exer- 
cisable on being invoked in any other 
manner, The natural corollary of this 
position of law is that the petitioners 
have right to submit a petition invoking 
the exercise of the power of exemption 
so conferred on the State Government. 
This Legislative intendment is also clear 
from the provision of court-fee on an 
application for exemption of vacant 
land, under S, 20 of the Act made in 
Schedule 2, as stated above. The power 
to exempt by its very nature in cases 
to which cl. (a) of S. 20 (1) of the Act 
is applicable, appears to be exercisable 
in public interest; whereas so far as 
cl, (b) of S. 20 (1) of. the Act is con- 
cerned, the power is exercisable for the 
benefit of the holders so that undue 
hardship on account of operation of the 
Act may be avoided. In present case the 
petitioners appear to invoke the power 
vested in the State Government under 
S. 20 (1) (b) of the Act. Now, in order 
that the power to exempt may be exer- 
cised under the aforesaid cl. (b), it is 
necessary that the State Government 
should be satisfied that the application 
of the provisions of the Chapter TII (in 
which S. 20 is placed) would cause un- 
' due hardship to the person who holds 


shall apply 
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thé vacant land in excess of the-ceiling 
limit, On a case of undue hardship be- 
ing made out, the State Government 
may by order exempt subject to such 
conditions, if any, as may be specified 
in the order, such vacant land from the 
provisions of the said Chapter. Thus 
in essence the provision is for the 
benefit of the holder and its 
object appears to be to grant 
exemption so as to avert causing of un- 
due hardship to him by operation of the 
law, If the State Government feels 
satisfied that a case has been made out 
for grant of exemption claimed, then 
an order of exemption may be passed 
even without hearing the claimant, An 
order in favour of a party can be pass- 


‘ed behind his back even. But the ques- 


tion is whether an order affecting the 
interests of the claimant adversely can 
be passed without hearing him, Having 
regard to the object which the provi- 
sions placed in S..20 (1) (b) of the Act 
have to achieve and also having regard 
to the serious consequences which will 
ensue in case the claim for exemption is 
rejected without hearing the claimant, 
it has to be held that the claimant has 
to be heard before refusal of his claim 
for exemption, so that he may 
show that there will be un- 
due hardship to him in case exemption 
is not granted. Section 20 (1) (b) of the 
Act does not negate natural justice and 
in absence of express exclusion of the 
rule of audi alteram partem, it is fair, 
indeed fundamental, that the person 
claiming exemption should not be pre- 
judiced by action -without opportunity 
to show the contrary, 


6. The power of exemption has the 
effect of restoring the applicability of 
the general law by taking away the ex- 
emption to it created by the special law. 
Accordingly, the power to claim exemp- 
tion is a valuable right, Where under 
the provisions of an Act an authority is 
empowered to grant exemption and a 
person has a right to claim it on fulfil- 
ment of statutory conditions, the auth- 
ority is bound to hear him and pass a 
speaking order giving reasons in sup- 
port of its finding that he is not entitled 
to the exemption. 


q. Faced with this situation Shri Kul- 
shreshtra contended that the satisfac- 
tion postulated by the aforesaid provi- 
sion is subjective satisfaction ‘merely 
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and that in absence of a corresponding 
provision in cl. (b) of S. 20 (1) for giv- 
ing an opportunity of hearing, as placed 
in sub-section (2) of 5, 20 of the Act, 
hearing of the petitioners prior to pass- 
ing of the impugned order was nol 
necessary. 

8. Satisfaction of the State Govern- 
ment contemplated by cl, (b) of S, 20 
a) of the Act has to be with regard to 
the nature of hardship, which would be 
caused to the claimant. Accordingly, the 
satisfaction envisaged has to be objec- 
tive in its character and cannot be sub- 
jective satisfaction merely, the touch- 
stone for testing the validity or other- 
wise of the satisfaction having been 
provided by the law, The function of 
the State Government accordingly is of 
a quasi-judicial character. 


9. It is true that unlike sub-sec. (2) 
of S. 20 in cl, (b) there is no specific 
provision for giving a reasonable oppor- 


tunity to the person concerned, but 
from the language employed therein 
and in view of the object which the 


provision has to achieve it has to be re- 
garded that acting upon the principle of 
natural justice regarding hearing of the 
claimant is necessary while deciding his 
claim for exemption thereunder. A bare 
{perusal of the impugned order will 
show that it has been passed in accord- 
ance with the order passed by the State 
Government in the department of Land 
Records and Settlement on 23-1-1980 re- 
jecting the application of the petitioners 
for grant of exemption. It is not shown 
that the petitioners were either heard 
by the State Government prior to pass- 
ing of the order conveyed vide Anne- 
xure R/5, to the Deputy Commissioner 
of Land Records and Settlement, who 
passed the order contained in Annexure 
P/2, in pursuance thereof . 


19. An argument was tried to be 
built by Shri Kulshrestra on the basis 
of proceedings showing the appearance 
of counsel for the petitioners before the 
competent Authority under the Act. 
However, reference to any proceeding 
before the competent Authority is 
wholly irrelevant for the present pur- 
poses because the power of exemption is 
exercisable only by the State -Govern- 
ment, Since at no point of time the 
State Government heard the petitioners 
before rejecting their application. for 
exemption, the order passed thereon by 
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the State Government, vide Annexure- 
R5 and in pursuance thereof by the 
Deputy Commissioner, vide Annexure- 
P/2, cannot be regarded to have been 


passed in accordance with law, 


li. Another contention put forth oy 
Shri Kulshrestra was that in view of 
the proviso to Cl. (b), recording of rea- 
sons is necessary only in case of grant 
of exemption. This contention does not 
merit acceptance, The expression "no 
order under this clause” is wide enough 
to cover the order of grant as well as 
refusal. Even otherwise, if in case of 
granting exemption reasons are requir- 
ed to be stated it beats ones imaginatior 
how in cases of rejection a claim for ex- 
emption recording of reasons can be re- 
garded to be unnecessary. 


12. Lastly, it was contended by Shri 
Kulshrestra that the use of the word 
“may” in Cl. (b) of S. 20 (1) of the Act 
does show that the power is discre- 
tionary and if in its discretion the State 
Government have rejected the applica- 
tion no challenge can be entertained 
against the order of rejection, The con- 
tention advanced by Shri  Kulshrestra 
on the point overlook the principle of 
law that when power is given to 
a public authority, there may be cir- 
cumstances which couple with the power 
a duty to exercise it, Where a power is 
deposited with a public officer for the 
purpose of being used for the benefit of 
persons specifically pointed out with 
regard to whom a definition is supplied 
by the legislature of the conditions 
upon which they are entitled to call for 
its exercise, that power ought to be 
exercised. —See Jullius v, Lord Bisnon 
of Oxford, ( (1874-80) All ER Rep 43 
(HL) at p. 47. Viewed from this angle, 
it appears that the provisions placed in 
S. 20 (1) (b) of the Act are for the bene- 
fit of holders and the power conferred 
thereby is exercisable for their benefit 
for averting undue hardship that would 
be caused to them if the land in respect 
of which exemption is claimed is not 
exempted from the operation of the Act. 
out, 
exemption has to be granted and the 
State Government cannot withhold the 
exemption claimed. As such, the word 
“may”? cannot be construed in a man- 
ner to ‘clothe the State Government 
with arbitrary power to reject an ap- 
for exemption, even if the 
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conditions for grant thereof stand made 
out, 


13. That apart, the reasons which 
have to be stated while rejecting an 
application for grani of exemption have 
to be relevant. The order (Annexure- 
R/5) passed by the State Government 
does not disclose application of mind in 
asmuch as it does not contain any find- 
ing on the question as to whether in 
case of refusal of the prayer for exemp- 
tion there will be undue hardship to the 
petitioners or not. 


14, In view of the discussion afore- 
said, this petition succeeds and is here- 
by allowed, The orders passed by the 
State Govt. vide Annexure-R/5, and that 
passed by the Dy. Commissioner, vide 
Annexure-P/2, are hereby quashed, The 
State Government is directed to decide 
the application of the petitioners dated 
6-4-1977 after giving them an oppor- 
tunity of hearing in accordance with law 
and observations made. thereinabove. 
In view of nature of the controversy, 
we direct the parties to bear their own 
costs as incurred in this Court, The out- 
standing amount of the security deposit 
shall be refunded to the petitioners, 


Petition allowed. 
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(GWALIOR BENCH) 
M. D. BHATT, J. 
Balmukand, Petitioner v, The State of 
M. P. another, Respondents. 
Civil Revn. No, 300 of 1980, D/- 6-2- 
1981. 


(A) Civil P. C. (5 of 1908), O. 39, R. 4; 
O. 43, R. 1 (r) — Order varying condi- 
tions initially imposed in order granting 
temporary injunction — Order covered 
by O., 39, R. 4 Appeal against lies 
under O. 43, R. 1 (r). (Para 5) 


(B) Civil P. C. (5 of 1908), O. 43, 
R. 1 (r); O. 39, R. 4 — Appeal — Tena- 
bility — Suit by plaintif against State 
Government for declaring bim as bhu- 
midhari — Party having 
rights in suit land impleaded as defen- 
dant — Temporary injunction granted to 
plaintiff on conditions — Order varying 
conditions subsequently made — Appeal 
against, by party claiming easementary 
rights — Party is aggrieved - party — 


KY/LY/F520/81/VVG/MVJ/H 
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Appeal at his instance, tenable, 
(Para 5A) 
(C) Civil P. C, (5 of 1908), ©. 39, 
R. 4 — Temporary injunction granted to 
plaintiff on conditions — Trial Court 
varying conditions without hearing de- 
fendanits — Order illegal — Order of 
appellate Court directing fresh disposal 
of plaintiffs application for varying 
conditions after hearing -defendants pro- 


per. (Constitution óf India, Art. 226) 


f (Para 6) 

D. K, Katare, for Petitioner; S, W. 
Swamisaran, Govt, Advocate, for Re- 
spondents, 

ORDER :— This is the plaintiff-ap- 


plicant’s revision against the lower ap- 
pellate Courts order directed the trial 
Court to decide afresh the plaintiffs ap- 
plication under O., 39 R, 4 C, P. C. after 
duly hearing the other side, 


2. The present applicant-plaintiff had 
filed a suit against the State Govern- 
ment (present non-applicant No- 1) in 
the trial Court for declaration of his 
right and title as Bhumiswami to cer- 
tain agricultural land. The non-appli- 
cant No, 2 Rajmal was allowed to be 
joined in the suit as the defendant No, 2 
on his application under O. 1 R. 10 
C. P. C. in view of his alleged right of 
easement in the land in question. During 
the. pendency of the suit, the present 
applicant-plaintiff had filed an applica- 
tion under O. 39 Rr. 1 and 2 C.P.C. for 
restraining the defandant No, 1 State 
from interfering in the plaintiff’s posses- 
sion till the disposal of the suit, plain- 
tiffs possession of the land in dispute for 
the period from 1972 to 1976 was stated 
to be in pursuance of the annual auc- 
tion of the suit land viz. the Beed (ft). 
The trial court granted the termporary 
injunction as prayed for on the condi- 
tion that the plaintiff shall deposit auc- 
tion money with the defendant No. 1 
State for the period from 1976 and 
onwards, failing which, the injunction 
Order shall stand infructuous and ineffec- 
tive. It was further directed that in 
compliance of this Order, all arrears of 
auction money will have to be deposited 
by the applicant-plaintiff within a month 
from the date of the passing of Order of 
temporary injunction (i. e. 21-8-1978). 
On 2-9-1978, the present applicant- 
plaintiff filed another application in the 
triul Court for modifying the conditions 
in the trial courts earlier Order 


T 
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of temporary injunction dated’ 21-8-1978 
to the extent that instead of depositing 
the auction money in cash, he may be 
permitted to furnish security for the 
said amount. This application was al- 
lowed by the trial Court without hear- 
ing’ the other side viz., the defendant- 
State. Later, on 24-10-1979, the State 
Government filed the petition that the 
trial Court’s initial Order of temporary 
injunction had become inoperative and 
ineffective due to the plaintiff's 
to comply with the condition viz. depo- 
sit of the auction money for the period 
from 1976 and onwards, within the sti- 
pulated time. This application was dis- 
missed by the trial Court. The State 
did not prefer appeal against this. On 
the contrary, the defendant No. 2 Raj- 
mal preferred the appeal against the 
trial Court’s said Order dated 30-10-1979 
on the ground that the Order of tem- 
porary injunction was wrongly modified 
in illegal manner without affording the 
opportunity of hearing to the other 
side. The appeal was vehemently re- 
sisted by the present plaintiff, firstly on 
the ground that the appeal was not 
tenable and, secondly’ on the ground 
that the defendant No, 2 Rajmal had 
no locus standi to file the appeal. 


- 3 The lower appellate Court nega- 
tived both the objections of the respon- 
dent-plaintif—f, It was held that trial 
Court’s subsequent Order modifying the 
conditions of the initial Order of tem- 
porary injunction was covered under 
O. 39, R. 4 CPC, and as per O. 43 R. 1 
CPC, such an Order was made appeal- 
able. The lower appellate Court, further, 
held that since the Order modifying the 
initial Order of temporary injunction 
had been passed by the trial Court 
without hearing the opposite side (which 
obviously included the defendant No. 2 
Rajmal also) the trial Court had acted 
erroneously. It was, hence, implied in 
the lower appellate Court’s Order that 
Rajmal being one of the opposite parties, 
was naturally entitied to file the appeal. 
The lower appellate Court, consequently 
allowing the appeal and setting aside 
the trial Courts’ Order dated 2-9-1978, 
directed the trial Court to decide the 


plaintiffs application afresh in the 
matter of his claim for modifying the 
conditions of the Order of injunction 


after affording due opportunities of 
hearing to the other side viz., the de- 
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fendants. Now, it is against this Order 
that the present revision has been filed 
by the plaintiff, 


4. The learned counsel for the pre- 
sent applicant-plaintiff has urged before 
me the same particular grounds which 
were taken in the Court below. It is 
urged that Rajmal had no locus standi 
to file the appeal in the lower appellate 
trial Court’s Order 
modifying the conditions of the initial 
Order of temporary injunction was not 


covered under O. 39 R, 4 CPC, so as to 
entitle any aggrieved party to file the 
appeal under the provisions of O, 43 


R. 1 CPC, 


5. I have considered the points press- 
ed by the applicants learned couns.-l. 
The first point to be considered is whe- 
ther the trial Court’s Order modifying 
the conditions of initial Order of tem- 
porary injunction, was covered under 
R. 4 of O. 39 CPC. A plain reading of 
R. 4 ibid leaves no room for doubt that 
“any Order for injunction may be dis- 
charged or varied or set aside by the 
Court on an application made thereto 
by any party dissatisfied with such 
Order”, What the trial Court had 
actually done by its subsequent Order 
dated 2-9-1978 was to vary the condi- 
tions of Order of injunction which it 
had initially imposed, Original condition 
in the initial Order for temporary in- 
junction was that the plaintiff should 
deposit the amount in cash equivalent to 
auction money for the period 1976 till 
to date and onwards. The variation in 
the condition, subsequently made, v.de 
Order dated 2-9-1978 was to the effect 
that instead of deposit of the amount in 
cash, plaintiff was permitted to furnish 
security for such amount. Such varia- 
tion was obviously covered specifically 
under R, 4 of O. 39 CPC, and under ne 
other specific provisions of the C. P. ©. 
Order, being thus, under O, 39 R 4 
CPC, has been made appealable in ac- 


. cordance with Cl. (r) under R, 1 of O. 43 


CPC. The lower appellate Court was, 
therefore, right in holding that the ap- 
peal as Jaid, was tenable. 


5A, .As to the question whether the 
defendant No. 2 Rajmal had or had 
no locus standi to file the appeal, it 
is no doubt true that the party directly 
aggrieved by the trial Court’s Order was 
the defendant No. 1 State, inasmuch as, 
it was deprived of deposit of cash 
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amount which was the condition in the 
initial Order for temporary injunction. 
Defendant No. 1 State had chosen, not 
to file the appeal. Instead, the defen- 
dant No. 2 Rajmal filed the appeal. 
Though he was. not directly adversely 
affected; but all the same, his indirect 
interest in the: matter of temporary in- 
junction cannot be denied. He ` had 
joined in the suit on his own ‘motion, 


claiming to have a easementary right 
in the subject matter of the suit viz, 
the land in question. Order of tem-~- 


porary injunction naturally cects his 
right too, If he could succeed in getting 
the original Order for temporary injunc- 
tion vacated due to the plaintiff’s fail- 
ure to deposit the cash amount, which 
was the condition precedent for the ef- 
fectiveness of the Order for temporary 
injunction, “ easementary right which he 
is trying to protect against the claim 
as laid, would not stand (in?) jeopardy 
at least till the disposal of the suit. Na- 
turally, hence, Rajmal had a subsisting 
interest in the trial Court’s interlocu- 
tory Orders both under R. 1, O, 39, CPC 
and later under R, 4 O. 39 CPC, and he 
being also a party aggrieved and dis- 
satisfied with the trial Court’s 
quent Order of modification of the terms 
of original injunction, was fully compe- 
tent to file the appeal before the lower 
appellate Court, even though the State 
Government had failed to do so, for the 
reasons best known to them. 


6. Now coming to the other points 
involved in the present revision petition, 
it may be observed that the lower ap- 
pellate Court was fully right in holding 
that the trial Court had acted erroneous- 
ly in not affording due opportunity of 
hearing to the other side viz., the non- 
applicants-defendants before passing the 
Order of variation under R, 4 O. 39 
C. P.C. Failure to provide such oppor- 
tunity was obviously contrary to the 
principles of natural justice and fair 
play. Furthermore, it may be observed 
that in the matter of procedure to be 
followed under Rule 4, Order 39; CPC 
the second proviso to this Rule requires 
that no variation in the original Order, 
for temporary injunction passed after 
hearing both sides, can be made unless 


either it “has been necessitated by a. 


change in the circumstances or unless 


the Court is satisfied that the Order has. 


caused undue hardship to that, party”. It 
prima facie appears that the trial Court’s 
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subse-, 
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Order, passed under R, 4, O. 39 CPC 
was, cryptic, without fully and properly 
recording the existence of conditions as 
mandatorily enjoined by the second pro- 
viso to R. 4 O. 39 CPC. Obviously, after 
the passing of the original Order of 
temporary injunction, there was no 
change in the circumstances, necessitat- 
ing variation in the original Order, The 
only other condition for variat.on was 
the Court’s satisfaction in the matter of 
undue hardship to the party concerned. 


This satisfaction too is not found to be 


duly recorded. In any case, the oppo- 
site party viz., the non-applicants-defen- 
dants had no opportunity and chance, 
to negative the existence of any circum- 
stances necessitating or justifying the 
subsequent variation in the condition of 
the original injunction Order, The lower 


‘appellate Court was, therefore, right in 


setting aside the trial Court’s Order pas- 
sed under R. 4 O. 39 CPC and in direct- 
ing the said Court in passing the Order 
afresh, after affording due opportunity 
to the defendants to oppose the plaintiff's 
subsequent application for making the 
change in the conditions as stipulated in 
the injunction Order, 


T. Plaintiffs revision being thus with- 
out any merit is dismissed. Parties to 
bear their own costs in the present. re- 
vision, 

Revision dismissed. 
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Ramcharan and another, 
v. Narsingh Das Gandhi 
others, Respondents, 
Second Appeal No, 293 of 1975, 
6-2-1981. 


(A) Civil P. C. (5 of 1908), Ss. 100, 
101 — Second appeal — Finding of fact 
— Interference — Eviction suit decreed 
— Courts below disallowing costs and 
interest to plaintiff — Reasons given 
not erroneous — No interference with 
concurrent finding of fact. (Para 4) 


(B) M. P. Accommodation Control 
Act (23 of 1955), S, 2 (a) — Expression 
“accommodation” —- Scope — Wooden 
cabin (gumti) used for running shop 
placed on chabutaras is an accommoda- 
tion — Act applies to such accommoda- 
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Appellants 
(Dead) and 


D/- 


1982 Ramcharan v. 
tion. AIR 1925 Lah 252, Foll; AIR 
1975 SC 1758, Disting, (Para 5) 
‘Cases Referred: Chronological Paras 
AIR 1975 SC 1758: (1976) 1 SCR 277 
3.5 

AIR 1925 Lah 252 : ILR 5 Lah 543 : 26 
Cri LJ 539 5 


R. S. Saxena for Appellants; B. D. 
Gupta, for Respondents, 


JUDGMENT :— _ This 
dants’ 
in the two Courts below in the matter 
of their eviction from the non-residen- 
tial premises viz, the two gumtis 
(cabins) in question, on the grounds 
under Ss. 12 (1) (b) and 12 (1) (f) of 
the M. P. Accommodation Control Act, 
1961. 


2. Present respondent-landlord’s suit 
for eviction had been decreed by the 
tr'al Court on the grounds under Sec- 
tions 12(1) (b) and 12 (1) (Ê) of the 
M. P. Accommodation Control Act, 1961. 
H's claim for mesne profits was equally 
allowed, though all claim for interest 
and costs had been completely disallow- 
ed. The defendants’ appeal filed against 
the trial Court’s judgment, was dismis- 
sed by the learned Addl. Sessions 
Judge, Morena and the trial Court’s 
judgment and decree for eyiction on 
the particular grounds were maintained 
in toto, Cross- objection filed by the 
plaintiff-landlord in the matter of in- 
terest and costs was equally dismissed. 
Being aggrieved with the lower Appel- 
late Court’s judgment and decree, the 
defendants have come in appeal against 
their eviction and the plaintiff-landlord 
has equally filed his cross-objection in the 
matter of his claim for interest and 
costs. i 


3. The learned counsel for the ap- 
pellants-defendants has candidly stated 
at the outset that he does not challenge 
any longer the concurrent findings of 
facts of both the Courts below in the 
matter of grounds of eviction and he 
restricts the appeal only to the ques- 
tion of law, pressed for the first time 
in this second appeal (See this “Court’s 
‘Order-sheet dated 4-2-1981). Law is 
settled that pure question of law can be 
raised at any stage of appeal: and as 
such, leave to raise the law point has 
been granted to the. appellants-defen- 
dants. Accordingly, the learned counsel 
for the appellants-defendants has pres- 
sed before me the solitary question, of 


is the defen- 


second appeal after having lost 
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law that the suit for eviction of the 
wooden gumitis placed on the plaint'ff- 
landlord’s chabutaras could not be gov- 
erned by the provisions of the M. P. 
Accommodation Control Act, 1961, . in- 
asmmuch as such gumtis were not cover- 
ed under the definition of “accommoda- 
tion” as per S. 2 (a) of the M. R. Ac- 


commodation Contro] Act. In support 
of this assertion, the appellants’ 
learned counsel] has placed reliance 


On Dwarka Prasad y. Dwarkadas, AIR 
1975 SC 1758. The learned counsel for 
the respondent-plaintiff has tried to re- 
pel the arguments by contending that 
the ruling cited, has no application to 
the instant case. In the matter of cross- 
objection filed by the  plaintiff-respon- 
dent, it has been urged by the respon- 
dent’s learned counsel that both the 
Courts below were wrong in not allow- 
ing the interest in the particular cir- 
cumstance that payment of interest was 
one of the terms of the Agreement on 
lease. Disallowance of costs by both 
the Courts below has equally been as- 
sailed as being without any rational 
basis. In the matter of the cross-ob- 
jection, appellants’ learned counsel has 
contended that discretion of the Courts 
below in the matter of interest and 
costs does not deserve to be lightly inter- 
fered with, without any cogent and 


substantial grounds, 


4, Taking up at first the respondent’s 
cross-objection, it may be observed that 
both the Courts below have disallow- 
ed not only the costs but also interest 
and have given their own reasons for 
the same. The concurrent findings of 
facts of both the Courts below cannot 
be agitated in the second appeal. The 
reasonings given for disallowance of 
Such claim by both the Courts below 
are not found to be erroneous. Hence 
the cross-objection apparently deserves 
to be dismjssed, 


5. Now coming to the defendants’ 
appeal, which is now limited only to 
the question of pure law, it is to be 
seen whether the cabins in suit (gumtis) 
were covered under the. definition of 
“accommodation” as given in S. 2 (a) 
of the M. P. Accommodation Control 
Act. There is no dispute on the point 
that these two gumtis in question have 
been placed on the respondent-landlord’s 
chabutaras and are used as non-residential] 
premises for running petty shops, This 


t 
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fact is lucidly found mentioned in Para 1 
of the plaint itself. AIR 1975 SC 1758 
(supra) which has been pertinently 
cited before me, relates to the case 
under U, P. (Temporary) Control of 
Rent and Eviction Act and the sub- 
sequent amending Acts thereto, ‘Ac- 
commodation” is defined in the said 
Act under S. 2 (a), as also defined under 
the corresponding same section of this 
State’s Act viz, the M. P. Accommeda- 
tion Control] Act. Definitions of “accom- 
modation” in both these Acts are not 
found to be fully similar. Cls. (ii), (iit) 
and (iv) of S. 2 (a) of the M. P. Accom- 
modation Control Act no doubt cor- 
respond to Cis. (i), (ii) and (iii) re- 
spectively of the U. P. Act, Cl. (i) under 
the definition as given in the M. P. Ac- 
commodation Control Act is not there 
in the U. P. Act. Furthermore, what 
is more important and relevant for the 
purpose of the present case, ‘is the fact 
that a further Clause which was sub- 
sequently added by the amending Act 
viz, Act No, 17 of 1954 in the U. P. 
Act (III of 1947), is not there at all, in 
the definition of “accommodation” of 
our State’s Act viz. M. P. Accommoda- 
tion Control Act. This relevant Clause 
added at the end of Clause (a) reads 
thus : 


“but does not include any accommoda- 
tion used as a factory, or for an indus~ 
trial purpose where the business carried 
On in Or upon the building is also leased 
out to the lessee by the same transac- 
tion”. 
The Supreme Court ruling revolves 
round this Clause, added by the amend- 
ing Act and its interpretation. The 
question before the Supreme Court was 
whether a cinema theatre equipped with 
projectors and other fittings and ready 
to be launched as an entertainment 
house, was an accommodation as per the 
definition of the U. P. Act, as stood 
duly amended by the subsequent amend- 
ing Act, The Supreme Court was inclined 
to the view that a lease of an “accom- 
modation” must essentially be of a 
building and not a business or industry 
together with a building in which it 
is situated. In the light of the facts 
as they were, the Supreme Court held 
that definition of “accommodation” in 
the U.P. Act as amended, encompassed 
leases of buildings only “inclusive of 
what renders them more congenial but 
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not of businesses accommodated in 
buildings nor of premises let out with 
the predominant purpose of running of 
business,” It would, thus, be seen that 
this Supreme Court ruling has absolute- 
ly no relevance to the. instant case, The 
gumtis in question in the present case 
were admittedly non-residential] accom- 
modation for being used as shops and 
obviously they are found to be covered 
under the definition of ‘taccommodation” 
of S. 2 (a) of the M. P. Accommodation 
Control Act, wherein, the particular 
Clause has been subsequently added in 
the U.P. Act by the amending Act No, 17 
of 1954, is not at all there. In Nandu- 
jal v.` Municipal Committee Simla, ILR 
5 Lah 543: (AIR 1925 Lah 252) it has 
been held in connection with the Punjab 
Municipal Act, 1911 that wooden shed 
mounted on wheels and placed on a 
piece of ground is a building within the 
meaning of S. 3 (2) of the said Act. 
This analogy of the definition of “build- 
ing” as given in different context does 
well, fit in to the circumstance of the 
present case, to cover the wooden gum- 
tis placed on chabutaras within the 
sweep of the definition of “accommoda- 
tion” under S. 2 (a) of the M. P. Ac- 
commodation Control Act. I am, thus, 
of the opinion that gumtis in suit be- 
ing apparently covered under the defi- 
nition of “accommodation”, provisions 
of the M. P, Accommodation Control Act 
are applicable on all fours in the matter 
of eviction of the tenants from the said 
accommodation. The law point raised, 
does not appear to have any merit. 


6. Before parting with this appeal, 
it may be reiterated that although the 
concurrent findings of fact have no 
longer been challenged by the appellants’ 
learned counsel: but as it is, on seru- 
tiny of the record of the -Courts below, 
it is noticed that these concurrent find- 
ings of fact are found to be based on 
due appreciation of evidence: and as 
such, call for no interference in the 
second appeal, 


7. In the result, thus, the defen- 
dants appeal and so also the plaintiff- 
respondent’s cross-objection are dis- 
missed and the judgment and decree of 
the lower appellate Court are main- 
tained in toto. As for the costs of the 
present appeal, the appellants-defen- 
dants to bear the respondent-plaintiff’s 
costs besides bearing their own. Plea- 


1982 


der’s fee of Rs. 100/- allowed on either 
side, if certified, 
Appeal dismissed, 
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Kishanlal, Appellant v., Kiranlal and 
others, Respondents, 
Misc. Appeal No, 56 of 1972, D/- 


4-2-1981.” 


Civil P. C. (5 of 1908), Ss. 11 and 47 
— M., P, Land Revenue Code (20 of 
1959), Ss. 152 and 165 — Res judicata — 
Execution proceedings — Objection as 
to sale of land being prohibited by Sec- 
tions 152 and 165 of Land Revenue 
Code — Objection raised but not pressed 
at the time of attachment as well as at 
the time of proclamation and confirma- 
tion of sale — Judgment-debtor, held, 
estopped from raising objections after- 
wards, 


In the instant case the judgment- 
debtor had raised certain objections re- 
garding sale of property claiming pro- 
tection under Ss. 152 and 165 of Land 
Revenue Code but did not press those 
objections at the time of attachment. 
The judgment-debtor had also not rais- 
ed such objections subsequently at the 
stages of proclamation of sale, the ac- 
tual sale and so also before or at the 
time of confirmation of sale. The prin- 
ciple of res judicata would, therefore, 
be attracted and the judgment-debtor 
would stand estopped from re-agitating 
the particular legal points which had 
been earlier waived by him as having 
not been pressed. 1963 Jab LJ (SN) 159 
Foll.; 1968 Jab LJ 438 and 1971 Jab LJ 
968. Rel. on. (Para 5) 
Cases Referred; Chronological Paras 


1971 Jab LJ 968:1971 MPLJ 1029 5 
1968 Jab LJ 438: 1968 MPLJ 301‘ 5 
1963 Jab LJ (SN) 159 ` 5 

H. B. Mangal, (for Nos, 1 to 6) and 
R. K. Shinde, (for No. 7), for Respon~ 
dents. 

JUDGMENT :— This is judgment- 
debtor’s appeal against the lower appel- 
late Court’s order dated 3rd April, 
1972, dismissing the appeal in the mat- 


*Against order of R. P. Jain 3rd. Addl. 
Dist. J., Gwalior. D/- 3-4-1972. 
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ter of confirmation of sale by the ex- 
ecuting Court, of his lands attached in 
execution, 


2, In a money decree obtained 
against the present appellant-judgment- 
debtor Kishanlal by the decree-holder 
Kiranlal, proprietor of M/s. Dhanraj 
Chanchalmal, Naya Bazar, Lashkar, the 
present appellant-judgment-debtor’s cer- 
tain agricultural lands were attached 
in execution. After attachment, pro- 
clamation of sale was duly issued, and 
auction took place. In the auction, 
Krishna Pratap Singh purchased the 
lands in question, and sale was con- 
firmed in his favour vide the executing 
Courts order dated 20th Mar. 1970. 
Against this confirmation of sale, an 
appeal had been preferred before the 
lower appellate Court challenging the 
executing Court’s order of confirmation of 
sale on (some) grounds, the principal 
ground being that the lands in question 
were not liable for attachment and sale 
in view of the mandatory provisions of 
Ss. 165, 178 .(3) and 152 of the M. P, 
Land Revenue Code, 1959. The lower 
appellate Court after hearing the argu- 
ments of both the sides and on scrutiny 
of the record of the executing Court 
held that the judgment-debtor had con- 
ceded before the executing Court on 
1-12-1969 that he did not want to press 
any of his objections whatsoever in the 
matter of attachment. Due to such a 
statement withdrawing his objections the 
Sale had proceeded. The lower appel- 
late Court equally held that the judg- 
ment-debtor did not raise any objections 
even at the time of issue of sale pro- 
clamation and the auction-sale and, 
therefore, the executing Court wa3 
right in confirming the sale in the ab- 
sence of any objections existing at the 
relevant time of the sale proceedings, 
Consequently, the judgment-debtor’s ap- 
peal was dismissed, Hence, now the 
present appeal. 


3. On this date of final hearing of 
present appeal, neither the appellant- 
judgment~debtor nor his counsel is pre- 
sent and, hence, the appeal has to be 
disposed of in their absence in the light 
of the grounds as mentioned in the me- 
mo of appeal. It has been urged in the 
memo of appeal that the lower appel- 
late Court was not competent to side- 
track the mandatory provisions of Sec- 
tions 165, 178 (3) and 152 (3) of the 
M. P, Land Revenue Code 1959, and 


~ 


Kiranlal 


44 M.P, 


whether or not the judgment-debtor had 
pressed his objections earlier, 
Jega] issues were required to be deter- 
mined by the lower appellate Court in- 
asmuch as there could be no estoppel 
Or waiver against law. It has also been 
urged in the memo of appeal that the 
grounds earlier raised in paras (c), (d) 
and (e) of the memo of appeal filed in 
the lower appellate Court had not been 
considered and decided by the lower 
appellate Court, for no justifiable rea- 
son. 


4. I have consjdered these grounds 
as stated in the memo of appeal and 
have also heard the respondents’ Jearn- 
ed counsel. I have also perused the 
reconstructed, record of the proceed- 
ings of the executing Court, In the re- 
cord of the executing Court, there is 
a copy of the judgment-debtor’s applica- 
tion dated 10-2-1969, wherein, objec- 
tions are found to be raised that the 
lands in question were not liable for 
attachment and sale under the provi- 
sions of law. Other legal. objections 
and factual objection had equally been 
taken therein. The factual objection 
was that the iudgment-debtor had only 
undivided half share in the attached 
lands in question and the whole pro- 
perty did not belong to him. Now, the 
copy of the executing Courts order- 
sheet dated 1-12-1969 clearly shows that 
the judgment-debtor was present on 
that date and he had expressed that he 
did not want to press any of his objec- 
tions. Hence, the executing Court had 
passed the order that the objections 
filed earlier by the judgment-debtor, 
stood rejected as not pressed, There- 
after, there was proclamation of sale 
and, finally, the auction, and the sale 
was confirmed, In none of the sub- 
sequent ‘hearings before the executing 
court, the judgment-debtor appeared at 
all nor he took any objections, It was 
in these circumstances that the lower 
appellate Court, finding no merit on the 
appeal, had dismissed it, ma‘ntaining 
the executing Court’s order of confirma- 
tion of sale. 


5. It has been held by a Division 
Bench of this Court in Ramnarayan v. 
Churaman Singh, 1963 Jab LJ (SN) 159 
that ‘where the property is not absolu- 
tely unsaleable but the statutory protec- 
tion is for the benefit of the judgment- 
debtor, he may well waive it and that, 
when he does so and creates a charge 
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on the property which would otherwise 
be protected against being taken in 
execution, he is estopped from invoking 
the statutory protection” It was in re- 
lation to protection under S, 152 (3) of 
the Code and S. 165 (T) of the Code, 
that the Division Bench had observed 
that the principle of estoppel would 
apply. It has been further held in 
Kashiram v. Metal Tradirt Co., 1968 
Jab LJ 438 by . Bhave, J. that ‘where 
no objection to sale in execution pro- 
ceedings is raised before the sale or 
confirmation of sale on the ground of 
prohibition under S. 165 (7) of the 
Code, constructive res judicata applies’ 
The same principle is again reiterated 
in another subsequent decision of this 
Court in Akhechand v. Motilal, 1971 
Jab LJ 968 wherein: it has been held 
that if the judgment-debtoy fails to 
object to the attachment and sale at the 
proper stage, the principle of res judi- 
cata applies. It has further been held 
that the question of attachment and sale 
being ab initio void or not, cannot be 
attacked by the judgment-debtor under 
©. 47 of the Civil P. C. after its con= 
firmation, 


Thus, in the instant case, the present 
appellant-judgment-debtor having de- 
clared in the executing Court on 1-12- 
1969, that he does not press his ob- 
jections, meaning thereby that he had 
waived his objections, would be estop- 
ped from agitating those very objections 
any time later thereafter, The appel- 
lant-judgment-debtor has also not 
raised any objections subsequently at 
the stages of proclamation of sale, the 
actual-sale and so also before or at the 
time of confirmation of sale. The prn- 
ciple of res judicata is therefore, attract- 
ed and, hence, now the appellant-judg- 
ment-debtor stands estopped from reagi- 
tating the particular legal] points which 
had been earlier waived by him as hav- 
ing not been pressed, So far as the 
grounds Nos, (c), (d) and (e) taken in 
the memo of appeal before the lower 
appellate Court are concerned, it may 
be observed that the grounds Nos. {c) and 
(d) were found to be equally contained 
in the judgment-debtor’s initial objec- 
tion dated 10-2-1969, and the said ob- 
jections, as earlier stated, had not been 
pressed by the judgment-debtor, as is 
evident from the order-sheet dated 
1-12-1969 of the executing Court, So 
far as the ground No, (e) takén in the 
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memo of appeal before the lower ap- 
pellate Court is concerned, the lower 
appellate Court was right in not con- 
sidering it at all since such an objec- 
tion had never been taken before the 
executing Court during the execution 
proceedings till the actual confirmation 
of sale. 

6. In the eel thus, the judgment- 
debtor’s present appeal being absolutely 
without any. merit, is dismissed. The 
appellant shall pay the respondent’s 
costs besides bearing his own. Plea- 
ders’s fee of Rs. 50/~ is allowed for each 
set of respondents, if certified. 

Appeal dismissed. 
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Devilal, Applicant v, Kinkar Narmada- 
prasad and others, Opposite Parties. 

Election Petn. No. 9 of 1980, D-/ 1-12- 
1981. 

Representation of the People Act (43 
of 1951), Ss. 86, 82 (b) and 79 (b) — Elec- 
tion petition — Necessary party 
Person whọ has withdrawn his candida- 
ture and against whom allegations of 
corrupt practices are made is necessary 
party, 

The word “candidate” as defined in 
S. 79 (b) includes a candidate who has 
withdrawn his candidature, and he 
would be a necessary party to an elec- 
tion petition if allegations of corrupt 
practice are made against him. S. 82 
(b) of the Act requires that such a can- 
didate must be made a party. Non- 
joinder entails dismissal of the peti- 
tion under S. 86. (Case law discussed). 

(Paras 1, 2, 3, 12) 

Referred: Chronological] Paras 
1976 SC 744 3 
1971 SC 372 
1969 SC 395:1967 All LJ 462 5 
1969 SC 677 3 
1967 SC 836 3 

9 
3 
3 


Cases 
AIR 
AIR 
AIR 
AIR 
AIR 
AIR 1965 SC 677 
AIR 1965 SC 1243 
AIR 1964 SC 1366 

A. M. Mathur and A. H. Khan, for 
Applicant: K. G. Maheshwari, for Op- 
posite Parties, 

ORDER :— The question for considera- 
tion in this election petition is whether 
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non-joinder of Ramgir Goswami as a 
party to the petition, should entail its 
dismissal under S. 86 of the Representa- 
tion of the People Act, 1951. 

2, Admittedly Ramgir Goswami had 
filed his nomination paper on 1-5-1980 
which the Returning Officer, after seru- 
tiny, had accepted. Ramgir Goswami 
later withdrew his candidature. The 
allegations in the petition are that Ram~ 
gir Goswami began supporting the re- 
turned candidate and had committed cer- 
tain corrupt practices. Ramgir Goswami 
has not been made a party to the peti- 
tion, l 

3. It is settled law that the word 
‘candidate’ as defined in S. 79 (b) of 
the Representation of the People Act 
includes a candidate who has withdrawn 
his candidature, and that he would be 
a necessary party to an election peti- 
tion if allegations of corrupt practice 
are made against him. S. 82 (b) of the 
Representation of the People Act re- 
quires that such a candidate must be 
made a party. Non-joinder entails dis- 
missal of the petition under S. 86 of 
the Representation of the People Act. 
(See; Mohansingh v. Bhanwarilal (AIR 
1964 SC 1366), Aminial v. Hunna Mal 
(AIR 1965 SC 1243), Har Swarup v. Brij 
Bhushan Saran’ (AIR 1967 SC 836), 
Mohan Raj v. Surendra Kumar Taparia 
(AIR 1969 SC 677) and Kashinath v. 
Smt. Kudsia Begum (AIR 1971 SC 372) 
and Udhay Singh v. Madhav Rao Scindia 
(AIR 1976 SC 744)). 


4. The learned counsel for the peti- 
tioner fairly conceded that such was the 
construction placed by the Supreme 
Court while reading Ss. 79 (b), 82 (b) 
and 86 of the Respresentation of the 
People Act together. He, however, con- 
tends that paras 4 (1) (A). 4 (2), 4 (4) 
and 4 (5) of the petition, which refer 
to Ramgir Goswami as an associate of 
the returned candidate and for having 
made certain speeches, were not allega- 
tions of corrupt practices within the 
various clauses of S. 123 of the Act, 
strictly construed. To state the allega- 
tions parawise, it is said in para 4 (1) (a) 
that the returned candidate including 
Ramgir, had addressed the ladies of 
Kannod and Khategaon who had assem- 
bled on "“Vat-Savitri Day” at the Ghats 
of Narbada that Indira Congress would 
bring about forcible abortions and who- 
soever voted for Indira Congress, would 
The counsel 
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for the petitioner argued that speeches 
were more in the nature of ex- 
pressions of opinion rather than state- 
ment of fact. The speakers, the counsel 
said, conveyed to the electors that the 
family planning contemplated by Indira 
Congress was likely to inelude in its 
policy forcible abortions if the number 
of the children exceeded the maximum 
fixed. That was what they felt. That 
wasi their opinion. They did not mean 
as a fact that abortions would necessari- 
ly be compelled. The allegations, there- 
fore would not come within S. 123 (2) 
of the Act. 


5. -The learned counsel for the re- 
turned candidate argued on the other 
hand that the gravamen of the charge 
was the sin of ‘Jiv-Hatya’ to one who 
voted for Indira Congress, What the 
speakers said was that the policy of 
abortion as a step towards family plan- 
ning which the Indira Congress pro- 
pagated, involved a sin of ‘Jiv-Hatya’ 
and any one who voted for Indira Con- 
gress, thereby became an object of 
divine displeasure, The allegations were 
clearly of corrupt practice of undue in- 
fluence covered by S. 123 (2) of the 
Act. (The learned counsel] relied on 
Narbada Prasad v. Chhaganlal (AIR 
1969 SC 395) Para 12). ' 

6. I am inclined to agree with the 
respondent’s counsel. The allegations in 
Para 4 (1) (A) are allegations of cor- 
rupt practice of undue influence squa- 
rely covered by Sec. 123 (2) of the Re- 
presentation of the People Act, 


7. The allegations in para 4 (2) of 
the petition refer to speeches made to 
Adivasis, particularly to Gonds. What 
the speakers including Ramgir said to 
them was that they were Gonds who ate 
food cooked by themselves or by those 
belonging to their community, Indira 
Congress would force them to eat food 
cooked by Harijans and the result would 
be that they would be excommunicated. 


8. The allegations clearly fal] under 
Sec, 123 (2) of the Representation of 
the People Act. The Gonds by such 
speeches, .were likely to be unduly in- 
fluenced in their electoral right for fear 
of social ostracism, excommunication or 
exclusion from caste. 


9. The allegations in paras 4 (4) and4 
(5) are likewise corrupt practice covered 
by Sec. 123 (4) of the Act. False state- 
ments were made in relation to the per- 
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sonal character or conduct of the ecan- 
didate, It was said, Subhadrabai was a 
woman of immoral character who kept 
illicit relations, The allegations 
were per se defamatory, said to have 
been made deliberately to prejudice the 
prospects of her election. The counsel 
for the petitioner argued that there 
were no specific averments made to the 
effect that the candidate making those 
statements believed them to be false or 
did not believe them to be true, This, 
the counsel said, was one of the essen- 
tial ingredients of Sec, 123 (4) and un- 
less the petitioner made these avermenits 
in express terms, the mere falsity of the 
allegations would not fasten the guilt 
of corrupt practice on the candidate. 
(The counsel relied on Sheopal Singh» 
v. Rampratap AIR 1965 SC 677). 


10, The respondent’s counsel in 
answer, argued that the allegations 
made in para 4 (5) of the petition had 
implicitly attributed knowledge of fal- 
sity of the statement to the maker 
thereof, What was said was that the 
maker had deliberately made a false 
statement to lower Subhadrabai in the 
estimation of the people as a woman of 
low virtue and this was deliberately 
done to prejudice her prospects in the 


election, 
11. I agree with the respondent’s 
counsel, The tenor of the allegations 


impute knowledge of falsity of the state- 
ment to the maker, 


12, In the result, therefore. the al- 
legations contained in paras 4 (1) (a), 4 (2), 
4 (4) and 4 (5) are allegations of corrupt 
practices against Ramgir who should 
have been made a party to the election 
petition, Since he was not joined as a 
party, the petition must be dismissed 
under Section 86 of the Representation 
of the People Act. The petition is dis- 
missed. Costs on the petitioner. Coun- 
sel’s fee Rs. 500/-. 


Petition dismissed, 
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Hari Shankar, Petitioner v, Kailash 
Narayan and others, Respondents, 

Civil Revn, No. 617 of 1979, D/- 2-4- 
1981. 

Specific Relief Act (47 of 1963), Sec- 
tion 37 — False and defamatory news 
— Publication in issues of newspaper — 
Injunction against — Cannot be refused 
on ground that reputation can be coim- 
pensated by paying damages — On the 
contrary it will amount to granting 
licence to publish defamatory news 
against payment of compensation 
Further, Art. 19 (1) (a) does not give 
free hand to publish defamatory matter 
under the guise of free expression and 
freedom of press, (Constitution of India, 
Art, 19 (1) (a); Civil P. C. (1908), 0. 39 


R. 1; Defamation — Injunction against 
newspaper), AIR 1961 Andh Pra 190, 
Rel, on, (Paras 4, 7) 
Cases Referred: Chronological , Paras 


AIR 1961 Andh Pra 190: 1961 (1) Cri 
LJ 601: 1960 Mad LJ (Cri) 645 5 
S. K. Dubey, for Petitioner; 

Bharadwaj, for Respondents, 
ORDER :— This is a revision against 

the order dated 24-8-1979 passed by 

Second Addl. District Judge, Gwalior 

in Misc. Civil Appeal No. 54/1979 revers- 

ing the order dated 14-5-1979 passed by 

Third Civil Judge Class II, Gwalior in 

Civil Suit No, 15-A/1979, 

2. The facts giving rise to’ this peti- 
tion are that the non-petitioner No. 1 is 
the Editor and Publisher of “Weekly 
Gwalior Reporter” and the  non-peti- 
tioners Nos, 2 to 5 are the printers of the 
newspaper. The non-petitioner started 
from 24-3-79 to publish false and de- 
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famatory news against the petitioner 
in every issue of the newspaper, The 
news was being published in the de~- 


famatory and insulting way, and jinten- 
tion behind it was to blackmail] the 
petitioner and extort money from him. 
The issues of “Weekly Gwalior Reporter” 
have been submitted in the tria] Court 
along with the plaint, The petitioner, 
therefore, filed a suit against the non- 
petitioners for the damages and for in- 
junction to restrain from publishing 
such false and defamatory news against 
the petitioner. The frial Court looking 
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- who are publishers 


‘remedy is a criminal 
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to the contents of the newspapers in 
which defamatory and insulting words 
were used against the petitioner, issued 
an ex parte temporary injunction res- 
training the non-petitioners from publi- 
shing news against the petitioner. The 
non-petitioners Nos, 1 and 2 went in 
appeal against the order- of the trial 
Court and the appellate Court allowed 
the appeal. Aggrieved by tbe said 
order of the appellate Court, the pre- 
sent revision is filed, 


Kailash Narayan 


3. Before taking into consideration — 
the merits of the case, it will be proper 
to see as to why the appellate Court 
has allowed the appeal and set aside 
the injunction order passed by the trial 
Court, In para 5 of the judgment, the 
learned appellate Court has observed - 
that in the present case norma] proce- 
dure for hearing on injunction applica- 
tion by issuing notice to the other side 
was not followed. It can certainly be 
issued if there are compelling reasons 
for passing an order in the absence of 
the other party, and it was 
‘also held that there were no com- 
pelling reasons in this’ particular case 
fo pass an ex parte order. As the ap- 
pea} has been allowed, the point dis- 
cussed above loses much of. its im- 
portance. The other submission made 
before the appellate Court is that there 
is a fundamental right vested in non- 
petitioner No, 1, who is Editor and Pub- 
lisher, and non-petitioners Nos, 2 to 5, 
of the non-peti- 
tioner No. 1, of freedom of press and 
free expression, and if an injunction is 
granted, the fundamental rights will be 
arrested, Lastly, the appellate Court 
has observed that there can be com- 
pensation to the plaintiff/petitioner, and 
injury cannot be said to be irreparable. 
Therefore, no blanket injunction can be 
granted in favour of the plaintiff. In 
para 8 of his judgment, the learned ap- 
pellate Court has also observed that 
when a defamatory matter is published 
against an individual respectable citizen, 
it gives rise to two types of actions, One 
of them is a civil wrong which may 
justify a suit for damages, and the other 
prosecution for 
defamation. The plaintiff has chosen 
the first category.. Further, the learned 
appellate Court has observed that it is 
an established law that whenever an 
injury is reparable by damages, no 
injunction is to. be issused, Similarly, 
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no injunction is to be issued to prevent 
an act which tantamounts to commis- 
sion of an offence, Discussing the mat- 
ter in this way, the appellate Court has 
observed that there is no balance of 
convenience in favour of the plaintiff 
and, therefore, he allowed the appeal 
and dissmised the application filed by the 
petitioner in the trial Court for issuing 
an injunction asking the non-petitioners 
not to publish the defamatory matters 
against him, 


4, After hearing the arguments on 
both sides. I am of the view that the 
order passed by the learned appellate 
Court should be set aside and that of 
the learned trial Court should be 
restored.. The reasoning of the appel- 
late Court that the reputation can be 
compensated by paying him damages in 
terms of money is not easy to accept. 
Secondly, if the reputat‘on of a respect- 
able citizen can be measured in terms of 
money, then, it will amount to issue of 
a licence against a citizen and asking 
him to take {honey as compensation 
for the injury, he has suffered to his: 
reputation. The Appellate Court itself 
has found that publishing a defamatory 
matter gives remedy of two types, one 
is crimina] prosecution for defamation 
and the other, suit for damages, In my 
opinion, .Art. 19, Constitution of India 
does not give a free hand under the 
guise of free expression and freedom of 
press a right to go on publishing defa- 
matory matter. which is a criminal Act. 
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5. I may here refer to K. V. Rama- 
Niah v. Special Public Prosecutor AIR 
1961 Andh Pra 190 inwhich the position 
of law has been succinctly described. It 
is observed in that judgment as under 
(at pp. 199-200) : 


“It is therefore impossible to accept 
the argument of the learned counsel for 
the revision petitioners that freedom of 
speech in Art, 19 (1) must be taken to 
mean absolute freedom to say or write 
whatever a person chooses recklessly 
and without regard to any person’s 
honour and reputation, The right 
guaranteed by the Constitution, if must 


be borne. in mind, is to all the citizens 


alike, The right in one certainly has a 
corresponding duty to the other and 
judged in that manner. also the right 
guaranteed cannot but bea qualified one. 
Indeed the right has its own natural 
limitation, Reasonably limited alone, it 
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is an inestimable privilege. Without 
such limitations it is bound to be a 
scourge to the Republic, 


The American Jurists and Judges, as 
already discussed, have long understood 
the natural limitations and the evils of 
absolute unbridged freedom of speech 
and expression, Though the Ist and 14th 
amendments declare in clear terms that 
no law shall abridge the freedom of 
speech or of the press, this right having 
regard to its natural limitations, has in- 
variably been construed to mean a qua- 
lified right and for this purpose the 
doctrines such as doctrine of danger. 
present and clear, or of substantial evil 
sufficient to justify impairment of the 
right, have been invoked to place that 
right within I'mits. Our Constitution 
framers taking benefit of the experience 
in America have in terms provided 
the necessary qualifications to this right. 
Art. 19 (2) in this behalf contains safe- 
guards of reasonable restrictions on the 
exercise of the right and it reads thus: 

“19 (2). Nothing in sub-clause {a) of 
clause (1) shall affect the operation of 
any existing law, or ‘prevent the State 
from making any law, in so far as such 
law imposes reasonable restrictions on 
the exercise of the right conferred by 
the said sub-clauSe in the interests of 
the security of the State, friendly re- 
lations with foreign States, publie order, 
decency Or morality, or in relation to 
contempt of court, defamation or inci- 
tement to an offence.” 


6. The same matter is discussed on 
page 1028 in Row’s Law of Injunctions 
-—~ Vol, 2 —- 1976 edition, under the 
heading ‘Newspapers’ as under: 


“Newspapers are subject to the same 
rule as other critics and have no special 
right or privilege, and in spite of the 
latitude allowed to them, it does not 


mean that they have any special right 


to make unfair comments or to make 
imputatons upon or jn respect of a 
person’s profession or calling, The range 
of a journalist’s criticism or comment is 
as wide as and no wider than that of 
any subject, Though it may be said to 
be true jn one sense that newspapers 
owe a duty to their readers to publish 
any and every item of news that may 
interest them, that is not, however, such 
a duty as makes every communication 
in the paper relating to a matter of 
public interest a  iprivileged one, . The 
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defendant has to show that what he 
communicated was relevant or pertinent 
to the privileged occasion,” 

7. The same topic has been consider- 
ed taking into consideration the Speci- 
fic Relief Act at page 1037 of the said 
Book as under: 

“Jurisdiction to grant injunctions in 
matters of libel and. slander, Prior to 
the Specific Relief Act in India, the 
Bombay High Court held that no injunc- 
tion will be granted to restrain the 
publication of a libe] and that an indi- 
vidual is not entitled to protection by 
way of injunction 
a corporation though in excess of their 
powers, which affects the individual’s 
character and reputation, whether pri- 
vate, professional or commercial, which 
he could not have been entitled to, had 
the act complained of been committed 
by an individual defendant, on the 
ground that the act in question was one 
which the corporation had no power to 


do under the deed of the incorporation, 


The law has been changed by the enact- 
ment of the Specifice Relief Act in 1877 
(now replaced by Act 47 of 1963). So, 
now, the Court may grant an injunc- 
tion to restrain the publication of a 
libel even though it may be shown not 
to be mjurious to the complainant’s 
property, Sir James Fitz James Stephen, 
said: “A good law of torts would be a 
great blessing to this country, It would 
enable the Legislature to curtail. very 
greatly many of the provisions of the 
Pena] Code, which are at present called 
into play on the most trifling occasions 
to gratify their private malice. The pro- 
vision of defamation, for jnstance, clear- 
ly ought to belong to the law of wrongs 
and not to the law of crimes.” 


Under Sec. 54 of the Specific Relief 
Act of 1877 a perpetual injunction may 
be granted to prevent the breach of an 
obligation existing in favour of the ap- 
plicant, whether expressly or by im- 
plication, When the defendant threatens 
the publication of a statement which is 
punishable under Chap, XXI of the 
Indian Penal Code, that is a breach of 
obligation, though it is not a civil wrong, 
the Court can grant an injunction to 
restrain the publication, Sec, 55 of the 
Specific Relief Act of 1877 gives the 
following illustrations in the case of de- 
famation, Illustration (e) states: “A 
threatens to publish statements concern- 
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ing B which would be punishable under 
Chap. XXI of the Indian Penal Code, 
The Court may grant an injunction to 
restrain the publication, even though it 
may be shown not to be injurious to B’s 
property.” . Illustration (f) runs thus: 
"A, being B’s medica] adviser, threatens 
to publish B’s written communications 
with him, showing that B has led an 
immoral life, B may obtain an injunction 
to restrain the publication.” The Court 
will issue when necessary a mandatory 
injunction ordering the defamatory 
statements to be given up or destroyed.” 
Therefore; considering the position of 
law, aS mentioned above, I am of the 
view that the revision deserves to be 
allowed and the order of the Appellate 
Court deserves to be set aside and that 
of the trial] Court should be restored 
with costs, I am further of the view 
that whether the matter is defamatory 
as alleged by the plaintiff and whether 
the plaintiff is entitled for any compen- 
Sation will be decided by the trial Court 
finally, Any opinion expressed by 
me in allowing the revision shal] not 
stand in the way of the trial Court or 
the Appellate Court in deciding the 
matter according to law. 
- 8 The result, therefore, is that the, 
revision succeeds and is allowed with 
costs, The order of the Appellate Court 
is set aside and that of the trial Court 
is affirmed, Counsel’s fee Rs, 50/-. if 
certified, 

Petition allowed. 
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G. P. SINGH, C. J., AND 
FAIZANUDDIN, J. 
Surendrakumar, Jabalpur, Petitioner 
v. Kumari Lilawati Violet Manorama 
Laxmanan, Jabalpur and others, Res- 

pondents, 
Misc, Petn. 
22-9-1981*. 
(A) Urban Land (Ceiling and Regu- 
lation) Act (33 of 1976), S. 27 (5), Pro- 
viso — Exercise of option to purchase 
property in respect of which permis- 


No. 271 of 1980, D/- 


Sion to sel] sought — Execution of sale 


*To quash order passed by competent 
Authority Urban Land Ceiling-cum- 
Add], Collector Jabalpur, D/- 29-12- 
1979. 
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deed due to inaction and laches of owner 
after expiry of prescribed period of 
three months — Option does not lapse. 


Whatever may be the position, when 
sale deed is not executed and price is 
not paid in pursuance of option exercis- 
ed by the competent Authority to 
purchase the property in respect of 
which permission is sought by the owner 
to sell it within the prescribed period 
because of laches of the Government, 
if the delay is due to inaction of the 
owner in taking steps for completion 
of the sale deed, the option once ex- 
ercised does not Japse and a sale deed 
executed even after three months from 
the date of the option remains valid. 


If the option which has been exercised . 


and which confers on the State Govern- 
ment the right to purchase can: be said 
to lapse even though the State Govern- 
ment has been throughout ready and 
willing to complete the sale within the 
statutory period of three months but the 
sale deed is not executed within this 
period because of inaction or negligence 
of the owner, it would be possible for 
the owner to bring about this result in 
every case whenever he wants not to 
sell the property to the Government. 
Such a construction will make- Sec. 27 
(5) wholly ineffective to serve the pur- 
pose for which it was enacted, i, e, to 
give the Government preferential right 
to purchase, (Para 2) 


Though Sec. 27 (5) provides for the 
consequence that in case option to pur- 
chase is not exercised within prescribed 
period the option to purchase lapses; it 
nowhere provides as to what will happen 
when the . option is exercised within 
sixty days from the date of receipt of 
the application for permission but- no 
sale deed is executed within three 
months from the date of the option. 

(Para 2) 


Where in the proceedings before the 
Competent Authority the owner was 
represented by Advocate and the State 
was ready and willing to pay the price 
and complete the sale before the expiry 
of the prescribed period and the intima- 
tion that the Government was prepared 
to complete the sale and to pay the 
price was ‘given to the advocate on 28th 
Mar. 1980 but the sale deed could not 
be executed within: three months from 
the date of exercise of the option i. e. 
on or before 28th March, 1980 for the 
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reason that the power of Attorney came 
late in favour of the advocate authoris- 
ing him to execute the sale deed, option 
to purchase exercised could not be said 
to have lapsed, (Para 2) 


(B) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), Secs, 2 (g), 5 (3), 
10 (1), (3), (4),.26 and 27 (1) (5) — Res- 
pective apnicability — Owner entering 
into composite agreement for sale of 
building and Jand appurtenant thereto 
along with vacant land — Stage of Sec- 
tion 10 (1) not reached — Permission to 
sell under Sec. 27 made, though not 
necessary —- Competent Authority exer- 


‘cising option to purchase — Sale though 


not valid would not be set aside at the 
instance of vendee jin exercise of writ 
jurisdiction, (Constn, of India, Art, 226). 


A perusal of the relevant provisions 
makes it abundantly clear that land 
occupied by a“ building and Jand ap- 
purtenant thereto as defined in Sec. 2 
(g) are untouched by the Ceiling Act. 
The ceiling limit is fixed for vacant 
land i. e. land which is not covered by 
buildings and is not appurtenant to 
buildings: to the extent mentioned in 
Sec, 2 (g). If a person holds vacant land 
in excess of ceiling limit, he cannot 
transfer such vacant jand until he has 
furnished a statement under Sec. 6 and 
until a notification is published under 
Sec, 10 (1). This restriction is contained 
in Sec. 5 (3). The restriction contained 
in Sec. 5 (3) is only in respect of vacant 
land which, according to the definition 
contained in Sec. 2 (q), does not include 
land covered by buildings and appurten- 
ant lands, After a notification is issued 
under Sec, 10 (1) giving particulars of 
the excess vacant land held by a per- 
son, the restriction for transfer of the 
excess vacant land continues under Sec- 
tion 10 (4) up to the date when by de- 
claration made under Sec, 10 (3) the 
excess vacant land is acquired by the 
State Government and becomes vested 
in it. However after the notification un- 
der Sec. 10 (1) the restriction in respect 
of vacant land within the ceiling limit 
is lifted and the only restriction that 
continues is under Sec, 26. The holder 
of vacant land within the ceiling limit 
ean transfer the same, but before doing 
so he has to give a notice to the Com- 
petent Authority who has an option to 
purchase the same on behalf of the 
State Government. Neither Sec. 5 (3) 
nor Sec. 10 (4) nor Sec. 26 put any 
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restriction on sale of land covered by a 
building and land appurtenant thereto. 
These provisions deal only with vacant 
land: ‘and as vacant land does not in- 
clude land covered by a building and 
land appurtenant thereto the restrictions 
contained in them are not applicable to 
such lands. The only provisions in, the 
Act which restricts the right to sell 
buildings and appurtenant lands is con- 
tained in Sec. 27. A building with land 
appurtenant thereto is always within 


the ceiling area, for in no case it can 
under the provi- . 


be declared surplus 
sions of the Act, and, therefore, the 
sale of such property would not attract 
the application of Sec. 27 irrespective 
of the fact whether the owner holds any 
vacant land in exceSs of the 
area, Restrictions as to the transfer of 
yacant land, whether within or in ex- 
. cess of the ceiling area, are contained 
in Ss. 5 (3), 10 (4) and 26. Sec. 27 has 
nothing to do with that Sec, 27 (1) to 
the extent it survives does not apply to 
a transfer of a building and land ap- 
purtenant thereto irrespective of the 
fact that the owner holds vacant land 
in excess of the ceiling limit, 

(Paras 6, 8) 


Where the owner entered into a com- 
posite agreement to sell buildings and 
land appurtenant thereto along with 
vacant land even before a notification 
under Sec. 10 (1) was issued, no per- 
mission for sale under Sec. 27 (1) was 
necessary and -application in that be- 
half by owner could be said to be mis- 
conceived and as such the Competent 
Authority could not exercise option to 
- purchase the property in question for 
such agreement could not be implemen- 
ted not because of any want of permis- 
sion ‘under Sec, 27 but because of res~ 
trictions contained in respect of trans- 
fer of vacant jand under Secs, 5 (3), 10 
(4) and 26. But, since what Sec, 5 (3) 
interdicts is a transfer and not agree- 
ment, the same could not be said to be 
hit by Sec. 5 (3). However, in such a 
case, no relief could be granted to the 
proposed Vendee under the ` agreement 
by issuing mandamus for- specific per- 
formance as firstly, no mandamus is issu- 
de for specific performance of a contract: 
and secondly, the ban imposed under 
Sec, 5 (3) was still continuing: thirdly 
there is no knowing if the vacant land 
covered by the agreement may not be 
declared surplus under Sec, 10 (1); and 
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lastly even if it is not declared surplus, 
sale of that land will be possible only 
after complying with Sec, 26. Further, 
the sale deed executed in favour of 
Govt, though invalid, would not be de- 
clared as invalid when the owner had 
not come forward to challenge the sale 
and the Vendee’s right to enforce tha 
agreement in his favour was yet to be 
worked out in a suit for 
formance which he may or may not file 
after the expiry of the period during 
which the ban under Sec. 5 (3) operates 
and after it becomes clear that Sec. 10 
(4) is not applicable and after the re- 
quirement of Sec. 26 is complied with, 


specific per- . 


(Paras 10 to 12) ` 


Cases Referred: Chronological Paras 
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Y. S. Dharmadhikari, for Petitioner; 
V. R. Rao, (for No, I) and S. L. Saxena, 
Govt. Advocate, (for Nos, 2 and 3), for 
Respondents, 


G. P. SINGH, C, J.:— Plot No. 7/1 
Situated in South Civil Lines, Jabalpur, 
with a bungalow and outhouses þe- 
longs to Kum.  Lilawati, respondent 
No, 1 in this petition. The entire area of 
the plot is 38,115, sq. ft, The area on 
which the constructions stand is 5,422 
sq. ft. The petitioner entered into an 
agreement with Respondent No. 1 on 
llth September 1978 for purchase of 
16,500 sq. ft, of land out of plot No, 7/1 
including an area of 4,142 sq. ft, cover- 
ed by the bungalow, garage and ‘some 
outhouses for a consideration of 
Rs, 50,000/-. The petitioner and Res- 
pondent No, 1 both applied under Sec- 
tion 27 of the Urban Land (Ceiling and 
Regulation) Act, 1976, to the Competent 
Authority for permission for sale of the 
aforesaid property in accordance with 
the agreement dated 11th Sep. 1978. This 
application was made on 31st Oct. 1979. 
The Competent Authority on 29th Dec, 


- 1979 exercised the option for purchase 


of the property on behalf of the State 
Government under Sec, 27 (5) (a) of the 
Act, A sale deed in pursuance of this 
option was executed on 16th May 1980 
on behalf of respondent No, 1 in favour 
of the State Government, The petitioner 
by this petition under Art. 226 of the 
Constitution prays that the option 
exercised by the Competent Authority 
and the sale deed executed by Respon- 
dent No, 1 in favour of, the Government 
be quashed, It is further prayed, that 
the respondents be directed to execute 
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a sale deed in respect of the property 
in favour of the petitioner, 
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2. The first contention raised by the 
learned counsel’ for the petitioner is 
that the sale deed in favour of the 
State Government was ineffective as it 
was not executed within three months 
of the exercise of the option by - the 
Competent Authority. Learned counsel 
in this connection relies upon the pro- 


viso to Sec. 27 (5), which enacts, that 


where the Competent Authority exer- 
cises the option, the execution of the 
sale deed shall be completed and the 
payment of the purchase price shall be 
made within a period of three months 


from the date on which such option is. 


exercised. A perusal of Sec. 27 (5) -goes 
to show that the option has to be exer- 
cised by the Competent Authority with- 
in sixty days from the date of receipt 
of the application for permission: and in 
case no option is exercised within this 
period, the owner becomes entitled to 
transfer the property to whomsoever he 
may like. The section thus in clear terms 
provides the consequence of not exercis- 
ing the option within the period of sixty 
days, The consequence being that the 
option to purchase lapses after the ex- 
piry of this period, This section, how- 
ever, nowhere provides as to what will 
happen when the option is exercised 
within sixty days from the date of re- 
ceipt of the application for permission 
but no sale deed is executed within 
three months from the date of the op- 
tion, Whatever may be the position, 
when sale deed is not executed and price 
is not paid within this period because 
of laches of the Government, we are 
clearly of opinion that if the delay is 
{due to inaction of the owner in taking 
steps for completion of the sale deed, 
the option once exercised does not lapse 
and a sale deed executed even after three 
months from the date of the option re- 
mains valid, If the option which has 
been exercised and which confers on 
the State Government the right to pur- 
chase can be said to lapse even though 
the State Government has been through- 
out ready and willing to complete the 
sale within the statutory period of 
three months but the sale deed is not 
‘texecuted within this period because of 
inaction or negligence of the owner, it 
would be possible for the owner to 
bring. about this result in every case 
whenever he wants not to sell the pro- 
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perty to the Government, Such a con- 
struction will make Sec. 27 (5) wholly 
ineffective to serve the purpose for 
which it was enacted, i, e, to give~the 
Government preferential right to pur- 
chase, The facts relevant on this point 
are that respondent No, 1 resides at 
Bombay, In proceedings before the Com- 
petent Authority she was represented 
by Advocate Shri V. R. Rao. The State 
was ready and willing to pay the price 
and complete the sale before 28th March 
1980. The intimation that the Govern- 
ment was prepared to complete the sale 
and to pay the price was given to Shri 
Rao on 28th March 1980. The sale deed 
could not be executed within three 
months from the date of exercise of the 
option i. e. on or before 28th March 
1980 for the reason that the power of 
Attorney came late in favour of Shri 
Rao authorising him to execute the sale 
deed, Now the delay in the instant case 
was not because of any negligence or 
lapse or default on the part of the State 
Government, The delay was solely þe- 
cause of the inaction of Respondent 
No, 1 in either not coming personally 
to execute the sale deed or in not giv- 
ing the power of attorney in favour of 
Shri Rao earlier to complete the sale 
within the period of three months, In 
the circumstances, the Government was 
not responsible for the delay in execu- 
tion of the sale deed, There was thus 
no question of the option lapsing and 
the sale being void on this ground. 


3. The next contention raised by the 


‘learned counse] for the petitioner is that 


the application under Sec, 27 for per- 
mission to sell the property was made 
under a mistake and that in fact no ap- 
plication lay to the competent Authority 
for that purpose in respect of the. pro- 
perty which the petitioner agreed to 
purchase from respondent No. 1, It is 
submitted that the law became clear on 
this point only after the decision of the 
Supreme Court in Bhim Singhji v. Union 
of India AIR 1981 SC,234 was pronoun- 


- ced that Sec, 27 is partly invalid. It is 


further contended that as the applica- 
tion under Sec. 27 was not maintainable 
there was no right in the Competent 
Authority to exercise the option to pur- 
chase the property and the sale deed 
executed in favour of the State Govern- 
ment was void, 

4, To appreciate the above contention 
raised by the Jearned counsel it is neces- 
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‘ sary to refer to certain provisions of the 
Act, The Urban Land Ceiling Act be- 
came applicable to Madhya Pradesh 
from 9th Sept. 1976 when the Madhya 
Pradesh Legislature passed the resolu- 
tion adopting the Act under Art. 252 
(1) of the Constn, Sec, 3 of the Act pro- 
vides that except as otherwise provided 
in the Act, on and from the commence- 
ment of the Act, no person shall be en- 
titled to hold any vacant land in excess 
of the ceiling limit in the territories to 
which the Act applies, The ceiling limit 
of vacant land for Jabalpur is 16,146 sq. 
ft. Vacant land is defined in Sec. 2 (q) 
as follows: 

“(q) “Vacant land” means land, not 

being land mainly used for the purpose 
of agriculture, in an urban agglomera- 
tion, but does not include— 
' G) land on which construction of a 
building is not permissible under the 
building regulations in force in the area 
in which such land is situated: 


(ii) in an area where there are build-. 


ing regulations the land occupied by 
any building which has been construct- 
ed before or is being constructed on, the 
appointed day with the approval of the 
appropriate authority and the land ap- 
purtenant to such building; and 

(iii) in an area where there are no 
building regulations, the land occupied 
by any building which has been constru- 
ected before, or is being constructed on, 
the appointed day and the land ap- 
purtenant to such building:” 
It is clear from the definition of vacant 
land that it does not include land main- 
ly used for the purpose of agriculture 
in an urban agglomeration and does not 
also- include land occupied by any build- 
ing and land appurtenant thereto. The 


definition of “land appurtenant” is 
given in Sec. 2 (g) which reads as 
follows: z 

“(g) “Land appurtenant.” in rela- 


tion to any building, means :— 


(i) in an area where there are build- 
ing regulations, the minimum extent of 
land required under such regulations 
to be kept as open space for the enjoy- 
ment of such building, which in no case 
shall exceed five hundred square met- 
res: or i 

(ii) in an area where there are no 
building regulations, an extent of five 
'hundred square metres contiguous to 
the land occupied by such building: 
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and includes, in the case of any build- 
ing constructed before the appointed 
day with a dwelling unit therein, an 
additional extent, not exceeding five 
hundred square metres of land, if any, 
contiguous to the minimum extent re- 
ferred to in sub-cl, (i) or the extent 
referred to in sub-cl, (ii) as the case 
may be.” 

Urban land and urbanisable land are 
defined in Secs, 2 (o) and 2 (p) as 
under: 

‘(o) “urban land” means— 

(i) any land situated within the limits 
Of an urban agglomeration and referred 
to as such in the master plan: or 

(ii) in a case where there is no master 
plan, or where the, master plan does 
not refer to any land aS urban land, 
any land within the limits of an urban 
agglomeration and situated in any area 
included within the local limits of a 
municipality (by whatever name called), 
a notified area committee, a town area 
committee, a city and town committee, 
a small town committee, a cantonment 
board or a panchayat, 
but does not include any such land 
which is mainly used for the purpose of 
agriculture, 
Explanation— For the 
clause and clause (q),— 

(A) “agriculture” includes horticult- 
ure, but does not include— 

(i) raising of grass, 

(ii) dairy farming, 

(iii) poultry farming, 

(iv) breeding of live-stock, and 

(v) such cultivation or the growing 
of such plant, as may be prescribed: 

(p) “urbanisable land’ means land 
situated within an urban agglomeration, 
but not being urban land,” 


Where a person holds vacant land and 


purpose of this 


also holds any other land on which 
there is a building, the extent 
of the land occupied by the building 


and the land appurtenant thereto are 
taken into account in’ calculating the 
extent of vacant land, although the 
building or the appurtenant land cannot 
be declared as excess vacant land. The 
provisions to this effect are contained 
in sub-sections (9) and (11) of Section 4 
which read as below: 

"4. (9) Where a person holds vacant 
land and -also holds any other land on 
which there is a building with a dwell- 
ing unit therein, the extent of such 
Other land occupied by the building and 
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land appurtenant thereto shall also be 
taken into account in calculating the 


extent of vacant jand held by such per- - 


son, 


(11) For the removal of doubts it is: 


hereby declared that nothing in sub- 
sections (5), (6), (7). (9) and (10) shall 
_be construed as empowering the com- 
petent authority to declare any land 
referred to in sub-clause (ii) or sub- 
clause (iii) of clause (q) of Section 2 as 
excess vacant land under this Chapter.” 


5. The scheme of the Act is that a 
person holding vacant land in excess of 
ceiling limit is required to file a state- 
ment under S, 6. After preparation 
of a draft.statement regarding vacant 
land in excess of ceiling limit, objec- 
tions are invited and a fina] statement 
is prepared under S. 9. Thereafter a 
notification is issued under S. 10 (1) 
giving particulars of the vacant land in 
excess of ceiling limit. At any time 


after the publication of the notification 


under S. 10 (1), the Government can 
declare that the excess vacant land 
shall be deemed to have been acquired 
by it. When a declaration to that 
effect is published the excess vacant 
land vests in the State Government. 
There are certain provisions in the Act 
which put fetter on the right of transfer. 
These provisions are contained in Sec- 
tions 5 (3), 10 (4) and 27 (1) of the Act. 
Section 26, which deals with persons 
holding vacant land within the ceiling 
limit, restricts the right to transfer only 
to the extent that a. notice has to be 
given before sale to the competent au- 
thority and the State Government has 
the first option to purchase the vacant 
land, These provisions jn so far as they 
are relevant read as follows: ’ 

“5, (3) In any State to which this Act 
applies in the first instance and in any 
State which adopts this Act under 
clause (1) of Article 252 of the Constitu- 
tion, no person holding vacant land in 
excess of the ceiling limit immediately 
before the commencement of this Act 
shall transfer any such land or part 
thereof by way of sale, mortgage, gift, 
lease or otherwise until he has furnished 
a statement under Section 6 and a no- 
tification regarding the excess vacant 
land held by him has been published 
under sub-section (1) of Section 10; 
and any such transfer made in contra- 
vention of this provision shall be deem- 
ed to be null and void. 
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10. (4) During the period commencing 
On the date of publication of the noti- 
fication under sub-sec, (1) and ending 
with the date specified in the declara- 
tion made under sub-section (3). 

(i) no person shall transfer by way 
of sale, mortgage, gift, lease or other- 
wise any excess vacant land (including 
any part thereof) specified in the noti- 
fication aforesaid and any such transfer 
made in contravention of this provision 
shall be deemed to be null and void; 
and 

(ii) no person shal] alter or cause to 
id Cae the use of Such excess vacant 
and, 

26. (1) Notwithstanding anything con- 
tained in any other law for the time 
being in force, no person holding vacant 
land within the ceiling limit shall trans- 
fer such land by way of sale. mortgage, 
gift, lease or otherwise except after 
giving notice in writing of the intend- 
ed transfer to the competent authority. 


(2) Where a notice given under sub- 
section (1) is for the transfer of the 
land by way of sale, the competent au- 
thority shall have the first option to 
purchase such land on behalf of the 
State Government at a price calculated 
in accordance with the provisions of the 
Land Acquisition Act, 1894, or of any 
other corresponding law for the time 
being in force and if such option is 
not exercised within a period of sixty 
days from the date of receipt of the 
notice, it shall be presumed that the 
competent authority has no intention to 
purchase Such land on behalf of the 
State Government and it shall be law- 
fuj for such person to transfer the land 
to whomsover he may like: 


Provided that where the competent 
authority exercises ‘within the period 
aforesaid the option to purchase such 
land the execution of the sale deed shall 
be completed and the payment of the 
purchase price thereof shall be made 
within a period of three months from 
the date on which such. option is ex- 
ercised., 


27. (1) Notwithstanding anything con- 
tained in any other law for the time 
being in force but subject to the provi- 
sions of sub-section (3) óf Section 5 and 
sub-section (4) of Section 10, no per- 
son shall transfer by way of sale, mort- 
gage, gift, lease for a period exceeding 
ten years, or otherwise, any urban or 
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urbanjsable land with a building (whe- 
ther constructed before or after the 
commencement of this Act) or a portion 
only of such building for a period of 
ten years of such commencement or 
from the date on which the building is 
constructed, whichever is later, except 
with the previous permission in writing 
of the competent authority, 


27. (5) (a) Where the permission appli- 
ed for is for the transfer of the land 
with the building or, as the case may 
be, a portion only of such building re- 
ferred to in sub-section (1) by way of 
Sale, and the competent authority is of 
the opinion that such permission. may 
be granted, then, the competent auth- 
ority shall have the first option to pur- 
chase such jand with building or a por- 
tion only of such building on behalf of 
the State Government at such price 
as may be agreed upon between the 
competent authority and the applicant 
or, in a case where there is no such 
agreement, at such price calculated in 
accordance with the provisions of the 
Land Acquisition Act, 1894 or of any 
other corresponding law for the time 
being in force, 


(b) If the option referred to in 
clause (a) is not exercised within ‘a 
period of sixty days from the date of 
receipt of the application under this sec- 
tion, it shall be presumed that the com- 
petent authority has no intention to 
purchase such land with building or a 
portion only of such building on. be- 
half of the State Government and it 
shal} be lawful for such person to trans- 
fer the land to whomsoever he may 
like: 


Provided that where the competent 
authority exercises within the period 
aforesaid the option to purchase such 
land with building or a portion only of 
Such building, the execution of the sale 
deed shall be completed and the pay- 
ment of the purchase price thereof shall 
be made within a period of three months 
from the date on which such option 
is exercised.” 


6. A perusal of the relevant provi~ 
sions of the Act makes it abundantly 
clear that land occupied by a building 
and land appurtenant thereto as de- 
fined in S. 2 (gý are untouched by the 
Ceiling Act. The ceiling limit is fixed 
for vacant land i.e land which is not 
covered by buildings and is not 


a 


n, 


an 
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appurtenant to buildings to the extent 
mentioned in S. 2 (g). If a person holds 
vacant land in excess of ceiling limit, 
he cannot transfer such vacant land until 
he has furnished a statement under S. 6 
and until a notification is published 
under Section 10 (1). This  restrict:on 
is contained in S. 5 (3). Respondent 
No, 1, in the instant ‘ease, has not filed 
any statement under S. 6 so far and no 
notification has yet been issued under 
S. 10 (1). The restriction contained in 
S. 5 (3) is only in respect of vacant 
land which, according to the definition 
contained in S. 2 (q), does not include 
land covered by buildings and appur- 
tenant lands. After a notification is 


issued under S. 10 (1) giving particulars 


of the excess vacant land held by a 
person, the restriction for transfer of 
the excess vacant land continues under 
S. 10 (4) up to the date when by declara- 
tion made under S. 10 (3) the excess 
vacant land is acquired by the State 
Government and becomes vested in it. 
However after the notification under 
S. 10 (1) the restriction in respect of 
vacant land within the ceiling limit is 
lifted and the only restriction that con- 
tinues is under S. 26. The holder of 
vacant jand within the ceiling limit can 
transfer the same, but ` before doing 
so he has to give a notice to the com- 
petent Authority who has an option to 
purchase the-same on behalf of the 
State Government. Neither S, 5 (3) 
nor S. 10 (4) nor S. 26 put any restric- 
tion on sale of land covered by a build- 
ing land appurtenant thereto, These pro- 
visions deal only with vacant land: and 
as vacant land does not include land 
covered by a building and land appur- 


‘tenant thereto, the restrictions contain- 


ed in them are not applicable to such 
lands, The only provision in the Act 
which restricts the right to sell buildings 
and - appurtenant lands is contained in 
S. 27. S. 27 (1) provides that no per- 
Son shall transfer by way of sale, mort- 
gage, gift, lease for a period exceeding 
10 years, or otherwise, any urban or 
urbanisable land with a building (whe- 
ther constructed before or after the 
commencement of the Act) or a portion 
only of such building for- a period of 
ten years of such ` commencement or 
from the date on which the building is 
constructed, whichever is later, except 
with the previous permission in writing 
of the competent Authority. If an ap- 
plication is made under S 27 (3) for 
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permission, the competent Authority has 
an option under S. 27 (5) of purchasing 
the bujlding and land on behalf of the 
State Government, S. 27 (1) has ex- 
pressly made “subject to the provisions 
of sub-section (3) of S. 5 and sub-sec- 
tion (4) of S. 10”. This means that no 
permission can be applied for under 
S. 27 (1) in respect of vacant land which 
cannot be sold under S. 5 (3) or uhder 
S. 10 (4) because these two provisions 
contain a complete ban on transfer dur- 
ing the period they are operative. As 
already seen S. 5 (3) applies from the 
date of commencement of the Act until 
a notification is issued under S. 10 (1)in 
respect of all vacant land; and S. 10 (4) 
applies in respect of excess vacant land © 
declared in the notification under S, 10 
(1) up to the date of the declaration and 
vesting of such land under S. 10 (3). 
As regards a person holding vacant land 
within the ceiling limit, which will be 
the position in respect of every person 
after the declaration under S. 10 (3), 
there is no ban on transfer, A person 
holding vacant land within the ceiling 
limit can always ‘transfer it without ob- 
taining any permission. Al] that he 
has to do is to give a notice under S. 26 
to the competent Authority and the 
Government has got a right of first 
purchase. It 
vacant land as defined in the Act is 
completely outside S. 27. The words 
tany urban or urbanisable land with 4 
building or a portion of such building” 
as they are used in S. 27 (1) are no 
doubt wide words to cover even vacant 
land with a building and land appur- 
tenant thereto, but as the provisions of 
S. 27 (1) are subject to the provisions 
of Ss. 5 (3) and 10 (4) which.deal with 
vacant land in excess of ceiling limit and 
as there is no restriction in respect of 
sale of vacant land below ceiling limit 
except as contained in S. 26. these words 
do not cover vacant land at all which is 
specifically dealt with by the aforesaid 
provisions of the Act. The idea behind 
S. 27 was to create restrictions in respect 
of land with building not covered by 
the aforesaid provisions. Thus a build- 
ing and land appurtenant thereto which 
are outside the definition of vacant land 
or a building on land used for agricul- 
‘ture or a portion of a building were 
(not?) covered by the provisions of 
S. 27. The difficulty is, however, creat- 
ed by. the ruling of the Supreme Court | 
in the case of Bhim Singhji v, Union of 
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India, AIR 1981 SC 234. In this case 
S. 27 (1) was held to be partly invalid. 
Chandrachud, C. J., Bhagwati and Kri- 
shna Iyer, JJ., held as follows: 

“We hold that the entire Urban Land 
(Ceiling and Regulation) Act of 1976 
is valid save and except Section 27 (1) 
in so far as it imposes a restriction on 
transfer of any urban or  urbanisable 
land with a building or of a portion of 
Such building which is within the ceil- 
ing area.” (at page 238 of AIR SC). 


Chandrachud, C. J. and Bhagvati, J.. 
have yet to give fuller reason. Although 
Krishna Iyer, J. gave his reasons, there 
is nothing in his judgment to throw 
any light on S. 27 (1). A. P. Sen, J.. in 
his separate judgment also held S. 27 (1) . 
to be partly. invalid. His reasons and 
finding are as follows: ` 


“If vacant land owned by a person 
falls within the ceiling limits for an 
agglomeration, he is outside the purview 
of S. 3 of the Act. That being so, such 
a person jis not governed by any of the 
provisions of the Act. When this was 
pointed out to the learned ~ Attorney 
General, he was unable to justify the 
imposition of the restriction imposed by 
sub-section (1) of S. 27 in case of land 
falling within the ‘ceiling limits as a rea- 
sonable restriction. It must, accord- 
ingly, be held that the provision of sub- 
section (1) of S. 27 of the impugned Act 
is invalid insofar as it seeks to affect a 
citizen’s right to dispose of his urban 
property in an urban agglomeration 
within the~ceiling limits,” 

We need not refer to the judgment of 
Tulzapurkar, J., as he held the entire 
Act, to be invalid. In the absence of 
reasons given by the Chief Justice and 
Bhagwati, J., it is natural for us to 
fee] diffident in understanding the im- ` 
port of the declaration that S. 27 (1) 
is partly invalid, The question before 
us is as to what is meant by the decla- 
ration contained in the order of Chandra- 
chud, Œ. J., Bhagwati and Krishna 
Iyer, JJ., “that Section 27 (1) insofar 
as it imposes the restriction on transfer 
of urban or urbanisable land with a 
building or of a portion of such build- 
ing within the ceiling area” is invalid 
and whether a building and land appur- 


tenant thereto fal] within the section 
to the extent it now survives, 
7. A building and land appurtenant 


thereto can in no situation be declared 
to be surplus or exceeding the ceiling 


‘a building 
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area prescribed: by the Act. Therefore, 
and appurtenant land are 
always within the ceiling area and so 
no permission would be needed under 
S. 27 (1) for sale of a building and land 
appurtenant to it. The learned Gov- 
ernment Advocate who appeared for the 
respondents also agreed that in view 
of the ruling of the Supreme Court in 
Bhim Singhji’s case if a person 
holds a buildings and land appur- 
tenant thereto and does not hold any 
vacant land in excess of the ceiling aréa, 
it would not be necessary for him to 
apply under S. 27 (1) for selling the 
building or land. The learned Govern- 
ment Advocate, however, . submits that 
if a person holds vacant land in excess 
of the ceiling area then such a person 
cannot sell even the building and the 
land appurtenant thereto without ap- 
plying under S. 27. It is difficult to 
accept this argument of the learned 
Government Advocate. A building 
with land appurtenant thereto is always 
within the ceiling area, for in case it 
can be declared surplus under the pro- 
visions of the Act, and, therefore, the 
Sale of such property would not attract 
the application of S. 27 to the extent 
held to be valid by the Supreme Court 
irrespective of the fact whether the 
owner holds any vacant land in ex- 
cess of the ceiling area. We have al- 
ready indicated that restrictions as {to 
the transfer of vacant land, whether 
within or in excess of the ceiling area, 
are contained in Ss. 5 (3), 10 (4) and 26 
of the Act. S. 27 has nothing to do with 
that. Although reasons have not yet 
been given by Chandrachud, €C. J. and 
Bhagwati, J., the ground for declaring 
S. 27 (1f partly invalid as it appears 
from the judgment of A. P. Sen, J., is 
that to the extent urban property is 
not covered by the ceiling limit im- 
posed under the Act,.any restriction on 
its transfer is unreasonable, This lends 
support to our inference that S. 27 (1) 
to the extent it survives does not apply 
to a transfer of a building and land 
appurtenant thereto irrespective of the 
fact that the owner holds vacant land 
in excess of the ceiling limit. 


8. Respondent No, 1 admittedly held 
vacant land in excess of the ceiling 
limit. The ceiling limit for. vacant land 
for Jabalpur is 16, 146 sq. ft. The build- 
ing standing on plot No,.7/i covering an 
area of 5.422 sq. ft, and land appurten- 
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ant which, according to the definition 
given in S. 2 (g) comes to 1000 metres 
i.e, 10,763 sq. ft. were outside the ceiling 
limit. There was no restriction for 
Sale of this property, However, the re- 
spondent agreed to sell to the peti- 
tioner some vacant jand also, The total 
area which the respondent agreed to 
sell to the petitioner is 16.500 sq. ft. 
out of which an area of 4,142 sq, ft, is 
covered by buildings and an area of 
10,163 sq, ft. may be taken to be the 
appurtenant land. The remaining area 
agreed to be sold ie, 2195 sq, ft, is 
vacant land. For permission to sell 
buildings and appurtenant land no ap- 
plication was needed under S, 27, As 
regards vacant land, no permission could 
be applied for under S. 27 for sale of 
vacant land is completely banned under 
S. 5 (3) until a notification is issued 
under S. 10 (1). It is not in dispute that 
that_stage has yet to come. The re- 
spondent’s application under S. 27 was, 
therefore, misconceived. It was filed 
at a time when the Supreme Court had 
not pronounced its view on the vires 
of that section. As the application made 
under S. 27 (1) was not tenable, the 
Competent Authority could not exercise 
the option under S. 27 (5). 


9. It was argued by the learned Gov- 
ernment Advocate that the agreement 
entered into between the petitioner 
and respondent No, 1 covered vacant 
land along with buildings and appur- 
tenant land and as vacant land and ap- 
purtenant land were contiguous, it was 
not possible to demarcate them and so 
the agreement could not be implemented 
without permission granted under S. 27, 


_It is true that the agreement is a com- 


posite agreement and it is not possible 
to demarcate the appurtenant land from 
the vacant land or to divide the agree- 
ment in two parts, one in . respect of 
buildings and appurtenant land and the 
other in respect of vacant land, But 
from this it does not follow that S. 27 
becomes applicable. As earlier pointed 
out, restrictions on transfer of vacant 
land are covered by Ss. 5 (3),-10 (4) and 
26. A composite agreement like the one 
existing in this case between the peti- 
tioner and respondent cannot be imple- 
mented at this stage not because of any 
want of permission under S. 27 but þe- 
cause of restrictions contained in re- 
spect of transfer of vacant land’ under 


„Ss. 5 (3), 10 (4) and 26- These sections 
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do not prohibit the holder from enter- 
ing into agreement for transfer. They 
only prohibit transfer, Therefore, after 
the period during which these sections 
operate is over and the requirements of 
those sections are satisfied, it may be 
possible to implement a composite agree- 
ment like the one existing in this case 
without any recourse to S. 27. 


10. Even assuming that the learned 
Government Advocate is right that Sec- 
tion 27 (1) applied and respondent 
No, 1’s application could be made under 
that provision. for permission for com- 
pleting the sale in accordance with the 
agreement dated 11th Sept. 1978, yet 
such an application could not be. allowed 
in respect of vacant land because of 
the ban imposed under S. 5 (3). We 
have already stated that the provisions 
of S. 27 (1) are subject to the provisions 
of Ss. 5 (3) and 10 (4). The agreement 
entered into between the petitioner and 
respondent No, 1 was a composite agree- 
ment, It could not be separated into 
two parts, one for sale of vacant land 
and the other for sale of buildings and 
appurtenant land, In such a situation, the 
application for permission to complete 
the sale in accordance with the said 
agreement could not be granted at all. 
The option to purchase under S. 27 (5) 
ean be exercised only when the Com- 
petent Authority is of opinion that 
permission may be granted, As in the 
jostant case no permission could be 
granted, the provisions of S. 27 (5) for 
exercise , of option were not at all 
attracted, The competent Authority 
could have rejected the application on 
the ground either that it was not main- 
tainable because section 27 (1) was not 
applicable or on the ground that even 
if S. 27 (1) applied, permission could 
not be granted in view of the ban im- 
posed by S. 5 (3). In either case, the 
application had to be rejected and there 
was No scope for exercising the option, 
It has, therefore, to be held that the 
order of the competent Authority dated 
29th December 1979 exercising the 
option to purchase the property is in- 
valid, i 


11. We have already stated that the 
agreement entered into between the 
petitioner and respondent No. i is a 
composite agreement, The agreement is 
partly for sale of: building and appur- 
tenant land and partly for sale of vacant 
land, The agreement was not- hit by 


+ 
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r 


A.I. R. 
\ 


5. 5 (3) because this provision interdicts 
a transfer and not an agreement for- 
transfer. The petitioner, however, can- 
not be granted any relief for specific 
performance by issuing a mandamus for 
various reasons. Firstly, no mandamus 
is issued for specific performance of a 
contract; secondly, the ban imposed 
under S. 5 (3) is still continuing: thirdly 
we do not know if the vacant land cover- 
ed by the agreement may not be de- 
clareq surplus under S, 10 (1): and last- 
ly even if it is not declared surplus, 
Sale of that land will be possible only 
after complying with S. 26. 


12. The question that now remains to 
be decided is whether we should de- 
clare the sale deed dated 16th May 1980 
in favour of the Government invalid. 
We have already held that the order 
of the Competent Authority exercising 
the option is invalid, The sale deed 
executed jin pursuance of that option 
would also be invalid, The point to be 
considered, however, is whether we 
should declare it to be invalid. In this 
connection it is relevant to consider 
that respondent No. 1 has not come for- 
ward to challenge the sale and the 
petitioner’s right to enforce the agree- 
ment in his favour is yet to be worked 
out in a suit for specific performance 
which he may or may not file after the 
expiry of the period during which the 
ban under S. 5 (3) operates and after 
it becomes clear that S. 10 (4) is not 
applicable and after the requirement 
of S. 26 is complied with. In these 
circumstances, it would not be a proper 
exercise of our discretion to declare the 
sale invalid and that question should be 
left to be decided in the suit for speci- 
fic performance which the petitioner 
may file at a later stage in case he is 
so advised, 


13. The petition is partly allowed. The 
order of the Competent Authority dated 
29th December 1979 exercising the op- 
tion is declared invalid. We, however, 
decline to declare sale deed dated 16th 
May -1980 invalid. There will be no 
order as to costs. The security amount 
be refunded to the petitioner, 


2 Petition partly allowed, 
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G. P. SINGH, C. J. AND 
FAIZANUDDIN, J. 

U, P. Singh, Petitioner y. Board of 
Governors, MACT, Bhopal, and others, 
Respondents, 

Mise, Petn. No, 438 of 1981, D/- 26-8- 
1981, 


(A) Constitution of India, Art; 226 — 
M, P. Vishwavidyalaya Adhiniyam (22 of 
1973), S. 35 — Maulana Azad College of 
Technology, Bhopal prospectus 1980-81, 
Para 3.14 Cis, I and VI — Expulsion of 
students — Students involved in unruly 
behavicur — Group of students assault- 
ing other students with swords, rods, 
cycle chains resulting in grievous in- 
juries — Expulsion was for committing 


grave acts of indiscipline, {Para 5) 
(B) Constitution of India, Art, 226 


— Expulsion of students for grave acts 
of indiscipline —— Petitioners absconding 
after incident — Search made by auth- 
orities to issue notices — Held, that 
power of expulsion was fairly exercised 
and there was no case made out for 
interference, (Para 8) 


(C) Constitution of India, Art. 226 
— Expulsion of students fer acts of in- 
discipline — Petitioners absconding and 


hence not. heard — Held, petitioners 
could not claim ex post facto hearing. 
(Para 9) 

(D) Constitution of India, Art, 226 


— Expulsion of students from institu- 
tion — Maintainability of writ. 

A student can file a petition under 
Art, 226 of the Constitution for quash- 
ing of an order of expulsion for acts 
of indiscipline if rules of natural justice 
have not been followed, even though 
there is no statute or statutory rule on 
the subject. Cases of use of unfair 
means in examinations stand on a dif- 
ferent footing for examinations and 
punishment for use of unfair means in 
them are regulated by statutes and or- 
dinances made under the Universities 
Act. The relationship of students with 
the college in the instant case is not 
governed by any statute but by a pro- 
spectus, A college prospectus. contain- 
ing the outline-syllabus of a course of 
study forms part of a contract between 
the college and its students. (1973) 3 
All ER 569 Relied on. (Para -10) 
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. Cases 
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Referred: Chronological Paras 


AIR 1977 SC 965 8 
(1973) 3 All ER 569: (1973) 117 SJ 793: 
(1973) 72 LGR 162 (CA), Herring v. 
Templeman 10 
(1973) 3 All ER 796: (1974) QB 313: 
(1973) 3 WLR 647 (CA), R. v. Secre- 
tary of State 8 
The Times, June 17, 1970: (1970) 114 
SJ 665, D’Mello v, Loughborough Col- 
lege of Technology 10 


Y. S. Dharmadhikari with N. C. Jain, 
for Petitioner; R. P. Verma, for Respon- 
dents, 


G. P, SINGH, C. J.:— This 
Shall also dispose of Misc, 
No. 794 of 1981. 


2.. The petitioners in these petitions 
were students of Maulana Azad College 
of Technology, Bhopal, which is a Re- 
gional College of Engineering and Tech- 
nology. The colleg= is ar autonomous 
body and is managed by a Board of 
Governors. On llth Feb. 1981, at about 
4.30 a. m., an incident happened in the 
college Hostel in which some students 
were assaulted by a group of students. 
Rods, cycle chains and swords were free- 
ly used in this incident. One student, 
namely, O. S. Ekta, suffered serious in- 
juries. His right hand was practically 
severed and jt had to be amputated. 
Another student M. U. Qureshi also 
suffered serious injuries. Two other 
students, Rajnish Bharil and M. V. S. 
Shastri, were also assaulted and suffered 
minor injuries. The Proctorial Commit- 
tee, which is presided oyer by the Prin- 
cipal of the College with his concur- 
rence, passed an order on ilth Feb. itself 
expelling from the college and hostel 
four of the petitioners, U. S. Singh, 
Jawahar Singh, Ajaysingh Gaur and S. 
S, Niranjan. By another order passed 
on 14th Feb. 1981, five more students, 
including the four remaining petitioners, 
M. G. Shrimali D. P. Gupta N. K. 
Rathore, D. S. Gill and Rajesh Sharma, 
were expelled from the college and hos- 
tel. These orders mention that action 
against the petitioners was taken in 
connection with their grave involvement 
in the incident of 11th Feb, 1981 which 
resulted in serious injuries to some stu- 
dents, These are the orders which the 


order 
Petition 


‚petitioners challenge in these petitions 


under Art. 226 of the Constitution. 


l 3. The first information report o7 the 
incident was lodged by Rajnish Bharil 


A 
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at 7 a m. on llth Feb. 1981. A copy 
of the first information report was for- 
warded to the Principal, Rajnish Bharil 
also gave a written statement in the 
form of a letter to the Principal on 11th 
Feb, 1981 in which the incident was 
described. M. V. S. Shastri also gave 
a similar letter on the same date to the 
Principal, Al] these three documents 
mention the names of the petitioners as 
forming the group who assaulted and 
caused injuries to Ekta, Qureshi, Bharil 
and Shastri. The Proctoria] Committee 
met at 11.30 a. m. on lith Feb, 1981 and 
recommended the expulsion of U. P. 
Singh, Jawahar Singh, Ajaysingh Gaur 
and J. S. Niranjan and decided to con- 
tinue further investigation in respect of 
others. As already stated, the Princi- 
pal is the Chairman of the Committee. 
The order was approved by him on 11th 
Feb, itself and the aforesaid four stu- 
dents were expelled, The Committee 
again met on 13th Feb, 1981 at 2.30 p.m. 
The Committee suspended M, G. Shri- 
-mali, D, P. Gupta, R. K. Rathore, D. S. 
Gill and Rajesh Sharma for their in- 
volvement in the incident. They were 
. required to show cause why they should 
not be expelled. As they were not avail- 
able in the college campus, the notice 
was pasted on the notice board. The 
Committee met again at 10 p. m. and 
resolyed to expel the aforesaid five 
students also. Consequently, the second 
order of expulsion was passed with the 
approval of the Principal. 

4. There is no statute or statutory 
rule on the subject of expulsion of 
students. The College issued a Prospec- 
tus for the year 1980-81 which deals 
with many matters including the sub- 
ject of students’ discipline and punish- 
ment for acts of indiscipline. Cl. 1 of 


para 3.14 provides that students are ex~, 


pected to maintain a high standard of 
discipline, It also enumerates certain 
acts of indiscipline, The enumeration is 
illustrative. Cl. VII of para 3.14 provi- 
des for punishment for acts of indjsci- 
pline, This clause reads as follows: 

“VII, A student who is found to have 
committed any act of indiscipline is 
liable to any one or more of the follow- 
ing punishments :— 

C) Warning (ii) Censure (iii) Fine (iv) 
Reduction/Cancellation of Scholarship/ 
Stipend/Fellowship (v) Recovery in part 
or full of losses or damages to the col- 
lege property or property of others 
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, caused by the delinquent student (vi) 


suspension from availing of any of the 
college amenities and services (sic) of 
from class (vii) Removal, rustication or 
expulsion from the  college_or hostel 
(viii) withholding of character certi- 
ficate, 


Ragging of junior students will invari- 
ably lead to expulsion from the college. 
The punishments are liable to be in- 


flicted summarily at the discretion of 


the Principal whose decision shall be 
final.” 


5. The first contention raised by the 
learned counsel for the petitioners is 
that the orders passed against the peti- 
tioners do not record that the peti- 
tioners committed any act of indiscipline. 
It is argued by the learned counsel 
that cl. VII of para 3.14 comes jinto 
operation when a student is found to 
have committed any act of indiscipline 
and in the absence of any such finding 
the orders against the petitioners were 
invalid, In our opinion, there is no 
merit in this argument. The impugned 
orders clearly mention that the petitioners 
were being expelled for their grave in- 
volvement in the incident of lith Feb. 
1981 in which serious injuries were 
caused to some students, It is not dis- 
puted and it could not be disputed that 
the unruly behaviour of a group of 
students in assaulting other students 
with swords, rods and chains which 
resulted in grievous injuries was the 
highest act of indiscipline. The state- 
ment in the impugned orders that the 
petitioners were bejng expelled in con- 
nection with their grave involvement 
in the said incident clearly means that 
the Proctoria] Committee and the Prin- 
cipa] found them to have committed 
grave acts of indiscipline. 


6. The next contention of the learn- 
ed counsel for the petitioners is that the 
impugned orders are bad as the princi- 
ples of natural justice were not follow- 
ed, It is argued that power to expel 
students is a quasi-judicial power which 
has to be exercised after following the 
requirements of natural justice and 
omission to observe those requirements 
makes the orders of expulsion invalid 
and void. It is also submitted that if 
the matter was one of urgency, the peti- 
tioners could have been suspended and 
thereafter given opportunity of being 
heard. In the alternative, it is argued 


/ 
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that the petitioners should have been 
given an opportunity of ex post facto 
hearing, 


7. It is stated in the return that the 
incident that took place on 11th Feb. 
1981 was an outcome of long standing 
rivalry of two groups of students, 
namely, Bihari and non-Bihari groups 
and the victims belonged to the non- 
Bihari group, The situation after the 
incident was tense and hence an emer- 
gency -meeting of the Proctorial Com- 
mittee was called. A search was made 
for the petitioners but they were not 
found in the 
in the college campus and, therefore, 
they could not be intimated of the pro- 
ceedings nor could they be served with 
a show cauSe notice, The Committee 
took the statements of Bhari) and 
Shastri to which we have already re- 
ferred and which are in form of letters 
addressed to the Principal, After en- 
quiry, the Committee resolved to expel 
four students, Thus according to the 
return, the petitioners were absconding 
and not traceable and were not avail- 
able anywhere in the campus and -it 
was not possible to serve any show 
cause notice on them before imposing 
the punishment, It is further stated that 
the Committee on 13th Feb. 1981 before 
passing the second order of expulsion 
decided. to issue show cause notice to 
five students proposed to be expelled 
but they also could not be found and 
the notice was affixed on the notice 
board, The Committee thereafter passed 
a resolution in its adjourned meeting 
On the same day at 10 p. m. to expel 
these five students also, 


8. There is no reason for us not to 
accept what jis stated in the return. The 
situation after the incident in the col- 
lege campus was tense and immediate 
action was needed, A search for the 
petitioners was made but none of them 
was available in the college campus. 
The petitioners were abseonding, The 
Committee had with it the first infor- 
mation report and the two statements 
in the form of letters of Bhari] and 
Shastri and acting upon them the Com- 
mittee recommended the expulsion of 
four of the petitioners, In our opinion, 
having regard to the situation that was 
created by the incident and the fact that 
the petitioners were not available for be- 
ing heard, it cannot be said that the ex- 
pulsion order suffers from denial of natu- 
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ral justice, Similar is the position with 
respects to the second expulsion order. 
On 18th Feb. 1981 when the order was 
passed, effort was made to search the 
five students. against whom action was 
proposed, They were not traceable in 
the college campus and so the notice to 
show cause was affixed on the notice ` 
board, Having regard to the circum- 
stances then prevailing, this was suffi- 
cient compliance with the rules of natu- 
ral justice, It is well settled that the 
application of the rules of natural jus- 
tice depends upon the situation or cir- 
cumstances existing at the time when 
their application is called for, What is 
to be seen is whether the action taken 
is fair and honest, As stated by Krishna 
Iyer, J.: “Natural justice is no unruly 
horse, no Jarking land mine, nor a judi- 
cia] cure-all, If fairness is shown by 
the decision maker to the man proceed- 
ed against, the form, features and the 
fundamentals of such essential proces- 
sual propriety being conditioned by the 
facts and circumstancés of each situa- 
tion, no breach of natural: justice can 
be complained of. Unnatural] expansion 
of natura] justice, without reference to 
the administrative realities and other 
factors of a given case, can be exaspe- 
rating’ Board of Mining Examination 
v. Ramjee., AIR 1977 SC 965 “The rules 
of natural justice must not be stretched 
too far’ said Lord Denning M, R. “for 
only too often the people who have 
done wrong seek to invoke ‘the 
rules of natural justice’ so as to avoid 
the consequences” R v, Secretary of 
State, (1973) 3 All ER 796 at p. 803 Test- 
ed in the light of these principles, in 
Our opinion, no case of violation of 
natural justice is‘*made out. The incident 
that happened on 11th Feb. 1981 called 
for immediate action. The petitioners 
were searched for being heard before any 
action was taken: they were not found. 
The authorities fairly and honestly ex- 
pelled four of the petitioners and post- 
poned action in respect of others with 
a view to make further investigation. 
When the Proctorial] Committee decided 
to take action against the remaining 
five, they were again searched for be- 
ing served with show cause notices but 
they were not found, Notices were pas- 
ted on the notice board and thereafter 
fina] decision was taken to expel them 
also, The petitioners were obviously 
absconding: they were not found in the’ 
college campus, They cannot complain 


62 M. P. 


of failure to follow the requirements of 
natura] justice as their own act of ab- 
sconding from the college campus made 
it impracticable for the authorities to 
notice them before taking final action, It 
cannot be lost sight of that the power of 
a Principal, which in the instant case was 
exercised on the recommendations made 
by the Proctorial Committee is a power 
of summary expulsion. If is so men- 
tioned in the prospectus, No detailed 
enquiry is required by the prospectus 
before any punishment for indiscipline 
is inflicted by the Principal, Having re- 
gard to all the circumstances of the case, 
in our opinion, the power of expul- 
Sion was fairly and honestly exercised 
and no case is made out for interference 
under Art. 226 of the Constitution, 


9, The alternative argument of the 
learned counsel for the petitioners that 
they should be given an opportunity of 
ex post facto hearing cannot also be 
accepted, The question of ex post facto 
hearing arises when there is no opportu- 
nity of hearing before action is taken. 
In the instant case, the petitioners were 
searched for being heard but they had 
absconded, It is for this reason that they 
could not be heard. The petitioners now 
cannot claim ex post facto hearing when 
because of their own action there was 
no prior hearing, 


Before parting with the case we 
ust state that we have assumed that a 
student can file a petition under Art, 226 
of the Constitution for quashing of an 
order of expulsion for acts of indisci- 
{pline if rules of natural justice have 
not been followed, even though there 
is no statute or statutory rule on the 
subject. Cases of use of unfair means 
in examinations : stand on a different 
footing for examinations and punish- 
ment for uSe of unfair means in them 
are regulated by statutes and ordinan- 
ces made under the Universities Act. 
The relationship of students with the 
college in the instant case is not gov- 
ered by any statute but by a prospec- 
tus. It has been held that a college pro- 
spectus containing the outline syllabus 
iof a course of study forms part of a 
leontract between the college and its 
jstudents — See: O. Hood Phillip’s Con- 
istitutiona] . and Administrative Law, 
Sixth Edition, pp. 581 and 582 citing 
D. Mello v. Loughborough College of 
Technology, The Times, June 17, 1970. 
Professor Wade also expressed the view 
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that in case of Universities incorporated 
by royal charter the relationship of 
the University with the students is con~ 
tractual and the normal remedies in 
Such cases are injunction, declaration 
and not writs of certiorari 
or mandamus. [Wade, Judicial Controj of 
Universities, (1969) 85 LQR 468, p. 470;] 
Wade’s Administrative Law, 4th Edition, 
pp. 479, 480, 549: Herring v, Templeman, 
(1973) 3 All ER 569 (CA), There is, how- 
ever, another line of reasoning that 
even the contractual relationship con- 
fers on the student a status deprivation 
of which can be remedied by issuance 
of prerogative writs of certiorari and 
mandamus [See; Garner, “Students — 
Contract or Status?”’, (1974) 90 LQR 6; 
But see Wade’s reply in the same volu- 
me at p. 157]. We need not, however, 
elaborate on these points for we have 
reached the conclusion that on the spe- 
cial facts of this case 
denial of natural justice, 
11. The petitions fail and are dis- 
missed but without any order as to 
costs, Security amount be refunded to 
the petitioners, 
Petitions dismissed, 


AIR 1982 MADHYA PRADESH 62 
(INDORE BENCH) 
G. L. OZA AND H. G. MISHRA, JJ. 
Sumanbai and others, Appellants v. 
State of M, P. and others, 
dents. 


Misc, Appeal No. 175 of 1976, D/- 3-8- 
1981. , 

(A) Motor Vehicles Act (4 of 1939), 
accident — Com- 
pensation — Award of interest — Rate 
of —- Date from which can be awarded, 

There is no justification for awarding 
4% interest as ordinarily 6% per annum 
is the norma] rate of interest and after 
the filing of the application if the award 
is delayed the. claimants cannot he 
penalized and, therefore, the interest 
has to be awarded from the date of the 
application and not from the date of 
award. ; (Para 16) 

(B) Motor Vehicles Act {4 of 1939), 
See, 110-D — Motor accident. — Award 


of compensation by Tribunal — Owner l 


filing appeal — Insurer neither filing 
appeal nor cross-objection — Insurer 
cannot challenge quantum of compensa- 
tion — (Civil P. C. (1908), O. 41. R. 33). 
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Where in an accident the occupant of 
the Govt, jeep was killed and the Tri- 
bunal awarded compensation to the 
claimants and the Govt. filed appeal 
against the award but the Insurer did 
not file appeal against the award nor 
filed cross-objections in the Govt, ap- 
peal, it was held that the Insurer could 
not challenge the quantum of compen- 
Sation awarded by the Tribunal. 


` A reading of O. 41 R. 33 clearly goes 
to show that this rule has been made to 
provide for certain contingency where 
it may become necessary to pass a de- 
cree although a party may not have 
preferred an appeal but it does not pro- 
vide that where a decree has become 
final against the defendant and defen- 
dant has not challenged that 
decree by' way of appeal or cross- 
objection stil] it can be set aside be- 
cause one of the parties has preferred 
the appeal whereof the question of the 
decree against the other defendant is 
not at all rajsed, (Para 17) 

In the instant case the plea raised by 
the Insurance Company was that it was 
not liable because the deceased was a 
passenger in a private car. It is also 
not in djspute that except this, no other 
defence was raised by the- Insurance 
company and so far as this defence is 
concerned, it was negatived by the 
Claims Tribunal as admittedly the de- 
ceased was not a passenger carried in a 


‘ private car but was in the car on be- 


half of the owner, that is the State, on 
duty and in spite of this fact the Insu- 
rance Company did not file any appeal 


Or cross objection, 1977 ACJ 343, Foll - 


AIR 1963 SC 1516 Distinguished. 
(Para 17) 


Cases Referred: Chronological Paras 
AIR 1979 SC 855:- 1979 Ace CJ 205 
12 

AIR 1979 SC 1862: 1979 ree CJ 496 
8, 12 

AIR 1977 SC 1248: 1977 Ace CJ 118 
12 


AIR 1977 SC 1735: 1977 ACJ 343 8, 18 
(1976) AAO Nos, 607 of 1972 and 296 of 
1974 D/- 13-12-1976 (Mad) M/s, Rubby 
Insurance Co. Ltd, v. Govindaraj 12 
1971 Acc CJ 219: 1971 Ker LT 380 12 
AIR 1963 SC 1516 8, 19 


Y. I. Mehta and B. L. Joshi, for Ap- 
pellants: Surjeet Singh, Govt, Advocate 
for State: M. L. Dhupar for the 
Insurance Co., for Respondent, 
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OZA J.:— This appeal has been filed 
by the claimants-appellants against an 
award passed by Motor Accidents Claims 
Tribunal, Mandleshwar, in “Motor Acci- 
dent Claims Case No, 51/70 dated 14-6- 
1976, 

2.. The learneo. Tribunal] awarded a 
compensation of Rs. 30,000/- so far as 
the widow and children of the deceased 
are concerned, Rs, 3,000/- to the Mother 
and Rs. 2,400/- te the father by the im- 
pugned order, The- learned Tribunal 
also awarded interest at the rate of 
Rs. 4/- per zent per annum only from 
the date of award up to the date of rea- 
lisation, 

3. The deceased was an Assistant 
Surgeon in the employment -of the 
Madhya Pradesh Government, At the 
time of his death, he was posted at Rai- 
pur Hospital, The jeep in question be- 
longed to respondent No, 1, the State 
and was insured with Respondent No. 3. 
This vehicle was provided for touring 
duties which the deceased was to per- 
form, The Respondent No, 2 is the driver 
of the vehicle. On 17-8-1970, the de- 
ceased was on tour to Ozar in the said 
jeep which met with an accident result- 
ing in-injuries to the deceased who ul- 
timately died as a result of these jn- 
juries, The claim petition was submitted 
by appellants Nos, 1 to 7, as No. 1 
is the widow and Nos, 2 to 5 are minor 
daughters and appellants Nos, 6 and 
7 are parents of the deceased, 

4. The appellants contended before 
the Tribunal that at the time of the ac- 
cident the jeep was being driven in a 
rash and negligent manner as a result 
of which it suddenly over-turned on 
way and caught fire causing injuries to 
the deceased who later died in conse- 
quence of the injuries, The salary of the 
deceased was Rs, 630/- per. month in- 
cluding the allowances and he had a 
private practice of about Rs. 350/- per 
month and was.of about 35 years of age 
at the time of his death, The claimants, 
therefore, claimed Rs. 5,00,000/- as com- 
pensation, 

5. The Respondent No.-1 before the 
Tribunal pleaded that the deceased him- 
self was driving the jeep in question at 
the time of accident which occurred due 
to his own negligence and rashness. The 
Respondent No. 3 adopted the written 
Statement of Respondent No. 1 and fur- 
ther contended that as deceased was a 
passenger or an wunauthorised occupant 
in the vehicle, the policy did not cover 
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the risk of such a person, The respon- 
dent No. 2 the driver of the vehicle, in 
his written statement admitted that he 
was driving the jeep at the time of ac- 
cident which slipped on account of mud 
on the side of the road due to rains and, 
therefore, over-turned, as the vehicle, 
lost the balance and finally caught fire, 
ultimately resulting in death of the de- 
ceased, It was also admitted by him in 
a separate written statement that the 
balance was lost because the jeep was 
at a high speed at that time, 


6. After trial. the learned court be- 
low came to the conclusion that the 
vehicle was being driven by the driver 
and was being driven rashly and negli- 
gently and before us, in this appeal, this 
finding arrived at by the learned court 
below has not been challenged by any 
one of the parties. 


7. The appeal has only been pre- 
ferred by the claimants, The respondents 
have not preferred any appeal] nor they 
have preferred any cross-Objections and 
the main contention advanced by the 
Jearned counsel for the appellants is 
with regard to the quantum, According 
to the learned counsel, the salary of the 
deceased is not in dispute but the 
learned Tribunal while assessing the 
compensation deducted the amount 
which was deposited towards G. P. F. 
It was also contended that in arriving 
at the figure of Rs. 300/- which accord- 
ing to the learned Tribunal, the widow 
and the children were getting from the 
deceased, the court below committed an 
error in deducting what he was paying 
to his brother and other members of 
the family. It was also contended that 
the learned Tribuna] did not take into 
consideration the income from private 
practice which the deceased was earn- 
ing, According to the learned counsel, 
the learned Judge accepted, in view of 
the evidence in the case, that the de- 
ceased would have lived up to the age 
of 70 years but so far as the father and 
mother are concerned, he only estimated 
to get the advantage for 8 and 10 years. 
But ultimately arrived at a figure of 
Rs. 30,000/- on the basis that by deposit- 


ing the amount of Rs, 30,000/- the 
widow and minor children can get 
Rs. 300/- per month, Similarly, the 


learned Judge felt that by depositing” 


Rs. 3,000/- the mother can get’ interest 
which according to the’ learned Judge 
was sufficient for her, which according 
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to the learned Judge was Rs. 25/- to 


each, According to the learned counsel, 
there is no justification for this hypothe- 
sis especially in view of the fact that 
the deceased was a young doctor who 
had entered into service and was an As- 
sistant Surgeon but was expected to þe 
promoted and was also expected to farn 
more in private practice, Accordir—to 
the learned counsel, even according to 
the respondents’ witnesses he was earn- 
ing about Rs. 300/- or Rs. 350/- per 
month, It owas, therefore, contended 
that the learned Tribunal has committed 
an error in arriving at this conclusion, 


8. Learned counsel for the respon- 
dent No, 1 contended that the formula 
that the Tribunal has applied of interest 
that could be obtained from depositing 
the amount is on the basis of a decision 
of their Lordships of the Supreme Court 
reported in Bishan Devi v. Sirbaksh 
Singh (1979 ACJ 496): (AIR 1979 SC 
1862). It was also contended that the 
learned Tribunal did not give a deduc- 
tion for lump sum payment and was right 
in deducting the G. P. F. and other de- 
ductions which were made from the 
salary, He, therefore, contended that 
the award passed by the Tribunal] is 
just and fair and does not all for in- 
terference, Learned counsel ice respon~ 
dent No. 3 contended that alt gh the 
liability of Respondent No, 3 hasbeen 
settled by the court below and no ap- 
pea] or cross-objection has been prefer- 
red by respondent No, 3 but he contend- 
ed that in terms of the policy, the Res- 
pondent No. 3 cannot be held to be 
liable for payment of compensation, He 
contended that although respondent 
No, 3 had not filed an appeal nor had 
any cross-objection been filed but in 
view of Order 41 Rule 33, he is entitled 
to challenge the ‘judgment as regards 
the liability of Respondent No. 3 and he 


.further vehemently contended that he is 


also entitled to contest the question of 
quantum, In support of his contention, 
the learned counsel placed reliance on 
Pannalal v. State of Bombay (AIR 1963 
SC 1516) and Pushpabai v. M/s Ranjit 
Ginning and Pressing Co, (1977 ACJ 
343): (AIR 1977 SC 1735). 


9. It is not disputed that the deceas- 
ed was getting a salary of Rs. 630/- 
per month. As regards private practice, 
according to the claimants he was earning 
about Rs. 300/- to Rs. 350/- whereas the 


‘respondents’ witness No, 3 Santoshchan-~ 


1982 


dra admitted in his statement that Dr. 
Joshi was seeing about -5 or 7 patients 
every day and was charging Rs. 5/- per 
patient, If this evidence of respondent 
is accepted, the deceased’ was earning 
about Rs, 25/~ per day from private 
practice alone, The evidence of Ali 
Hussain (D. W. 44) shows that out of 
his salary. Rs, 52/- were deducted as 
C. P. F.. Rs, 34/- for income-tax and 
other taxes and the doctor was getting 
Rs, 500/- net per month. According to 
the statement of the widow, Sumanbai 
(A. W. 10), the deceased used to give 
Rs. 500/- per month for expenses for 
household and the rest of the expenses 
of clothing and other things were be- 
ing done separately. According to her, 
he was sending Rs, 100/- per month to 
his brother and was also sending some 
money to his parents. This statement 
also clearly shows that the deceased 
was earning at least Rs. 300/- per month 
from private practice. The learned 
Judge on the basis of this statement of 
Sumanbai (A. W. 10) felt that the family 
was getting only Rs. 300/~ per month 
although there is no justification for 
it as admittedly according to the state- 
ment of the widow, out of Rs. 500/- 
Rs, 400/- were spent in the household 
per month and in the context of eco- 
nomic conditions existing when the 
statement was recorded, it could not be 
said that the statement was not rea- 
sonable, The learned ‘Tribunal failed 
to consider that at that time (at the 
time of accident) all the minor daughters 
were very young but in course of time 
when they grow, the expenses are bound 
fo increase and they are also bound to 
increase in view of change in the 
economic conditions, The learned Judge 
while omitting to consider the amount 
which was paid towards G. P. F. failed 
fo consider that G. P. F. which was be- 
ing deposited, will have been available 
to the family at the time of marriages 
of the daughters, as according to the 
to the statement of the widow of the 
deceased, the marriage of a daughter in 
their community is an expensive affair. 
The.learned Tribunal also failed to 
consider that the money which the de- 
ceased was giving to his brother for 
education, when is not needed for his 
brother’s education, will also be avail- 
able to the family. The learned Judge 
omitted to consider that the extra ex- 
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penses of clothing and others about 
which sumanbai (A. W. 10) has made a 
statement and given a rough estimate 
of yearly expenditure, also was a bene- 
fit the dependents were drawing from 
the earnings of the deceased, 


10. It was contended by the learned 
counsel that the learned Tribunal did 
not consider that with the passage of 
time, the deceased who was an assistant 
Surgeon would have been promoted and 
would have earned more emoluments by 
way of salary and also would have earn- 
ed more from private practice. Accord- 
ing to the learned counsel] the learned 
Tribunal did not take into consjderation 
any of these things but picked up from 


the evidence of Sumanbai (A. W. 10) 
that he was giving Rs. 500/- for the 
household expenses and taking that 


figure reduced it further to Rs. 300/- 
for which there is no justification what- 
soever. 


11. It is, therefore, clear that accord- 
ing to the evidence in the case, the 
family was getting at least about Rs, 500/- 
per month at that time and with the 
passage of time and increase in income 
and increase in expenses as the minor 
children were to grow, it could not be 
said that Rs. 500/- would have remained 
the only benefit for the widow and the 
minor children, It could not be disputed 
that an Assistant Surgeon when was 
earning about Rs, 1000/- from his salary 
and private practice he had entered the 
service only a few years ago and as held 
by the learned Tribunal that he would 
have ordinarily lived up to the age of 
70 he would have continued to earn the 
same amount and the family would have 
got the same benefit, Considering all 
these circumstances, in our opinion, at 
least on an average, the widow and the 
minor children would have got the 
benefit of at least Rs. 700/- per month 
which wil] come to about Rs, 8,000/- per 
year, And, if instead of multiplying if 
by 35 as was found by the learned Tri- 
bunal, it is only multiplied by 30. the 
amount of compensation would come to 
Rs. 2,40,000/- and even if 10 per cent of 
it is deducted because of Jump sum pay- 
ment it would come to Rs. 2,16,000/-. 


12. Reliance was placed by learned 
counsel for the respondent No, 1 on a 
decision reported in Bishan Devi v. Sir- 
baksha Singh (1979 Acc CJ 496) : (AIR 
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1979 SC 1862). In this decision, 
the reliance has been placed on para 19 
of the judgment but these observations 
in para 19 do not lay down the princi- 
ple as has been done by the learned Tri- 
bunal in the present case, What their 
Lordships have done is to calculate the 
payment for 12 years and award that 
as lump sum compensation, In the Su- 
preme Court decision, the monthly in- 
come of the deceased was shown to be 
Rs. 109/- per month and their Lordships 
awarded Rs. 35,000/- in order to secure 
a payment of Rs, 250/- per month and 
this Rs. 250/- per month, it appears was 
estimated in the circumstances of the 
case as fair amount for maintenance of 
the dependants. It appears that in that 
ease, this formula was applied because 
the material about the expectation of 
life and other things were not properly 
brought in evidence and, therefore, 
their Lordships on the basis of a deci- 
sion of the Madras High Court took this 
figure as it was observed: 

"17, We may point out that repeated 
suggestions have been made by this 
court and several High Courts express- 
ing the desirability of bringing a social 
insurance which would provide for direct 
payment to the dependants of the vic- 
tim. This court in Minu B. Mehta v. 
Balkrishna Ramchandra Nyan (1977 ACC 
CJ 118): (AIR 1977 SC 1248) has refer- 
red to the decision of the Kerala High 
Court in Kesavan Nair v. State Insur- 
ance Officer (1971 Acc CJ 219) where 
the High Court expressed itself thus: 

“Out of a sense of humanity and hav- 
ing due regard to the handicap of the 
innocent victim in establishing the negli- 
gence of the operator of the vehicle a 
blanket liability must be cast on the 
insurance,” 

The Madras High Court in M/s. Ruby 
Insurance Co, Ltd, y. Govindaraj (A. 
A. O. Nos. 607 of 1973 and 296 of 1974, 
D/- 13-12-1976) has suggested the neces- 
sity of having social insurance to 
provide cover for the claimants irrespec- 
tive of proof of negligence to a limited 
extent say Rs. 250/- to Rs, 300/- a month. 

In a recent decision in State of Har- 
yana v. Darshana Devi, (1979 Acc CJ 
205): (AIR 1979 SC 855) this court ob- 
served (at p. 857 of AIR):— 

“Now that insurance against third 
party risk is compulsory and motor in- 
surance is Nationalised and transport it- 
self is largely by State Undertakings, 
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the principle of no fault liability and on 
the spot settlement claims should be- 
come national policy, 

Unless these ideas are accepted by the 
legislature and embodied in appropriate 
enactments courts are bound to admin=- 
ister and give effect to the law as it 
exists to-day.” 

And it is in this context that this for- 
mula of years was applied as it was 
observed, 


“19. The insurance companies are 
now nationalised and the necessity for 
awarding lump sum payment to secure 
the interest of the dependants is no 
longer there, Regular monthly pay- 
ments could be made through one of 
the nationalised banks nearest to the 
place of residence of the dependents, 
Payment of monthly instalments and 
avoidance of lump sum payment would 
reduce substantially the burden on the 
insurer and consequently of the insured. 
Ordinarily in arriving at the lump sum 
payable, the court takes the figure at 
about 12 years’ payment. Thus in the 
case of monthly compensation of Rs. 250 
payable the lump sum arrived at would 
be between Rs. 30,000/- and 35,000/-. 
Regular monthly payment of Rs. 250/- 
can be made from the interest of the 
lump sum alone and the payment will 
be restricted only for the period of de- 
pendency of the several dependents, 
In most cases it is seen that a lump 
Sum payment is not to the advantage of 
the dependants as large part of it is 
frittered away during litigation and by 
payment to persons. assisting in the 
litigation, It may also be provided that 
if the dependents are not satished with 
the minimum compensation payable they 
will be at liberty to pursue their re- 
medies before the Motor Accidents 
Claims Tribunal.” 

13. So far as the present ease is 
concerned, it is not in dispute that the 
evidence about the income and expecta- 
tion for life have been led and the Tri- 
bunal has come to its own conclusions 
with regard to them and the Tribunal’s 
assessment on the basis of 10% interest 
on fixed deposits cannot be justified 
as the rate of interest also is not al- 
ways the same as it varies from time to 
time in accordance with the policy of 
the Reserve Bank and the Government 
of India, 


14. As we have discussed earlier, 
the widow and the minors can reasonab« 
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ly be expected to get from the deceas- 
edonan average of Rs. 700/- per month 
and this average can only be reached 
after considering the payment of lump 
sum compensation and the uncertain- 
ties of life. Otherwise, it could not be 
disputed that if the deceased had lived 
up to a mature age he would have been 
earning much more and the family 
would have got from his earnings not 
less than double of Rs. 700/- per month. 
Even if the formula applied by their 
Lordships of the Supreme Court is ap- 
plied to the present case, Rs. 700/- per 
month will come to Rs. 8.400/- per year 
and 12 times of it would be about a 
lakh of rupees and on this principle also 
the amount awarded by the court below 
is too less and, therefore, calls for in- 
terference. In our opinion, therefore, 
applying the formula applied by their 
Lordships of the Supreme Court, the 
appellants 1 to 5 are entitled to a com- 
pensation of Rs, 1 lakh, 


15. As regards the parents, the learn- 
ed Tribunal held that they were ex- 
pected to have the benefit for at least 
8 and 10 years, There is no justification 
for 8 years and 10 years for the father 
and mother and learned counsel for the 
parties conceded that although 11 years 
have elapsed after the accident, both 
the parents are stil] alive. With the 
increase in emoluments of the deceased 
and the increase in the cost of living 
it could safely be expected that the 
deceased would have at least given 
Rs, 100/- per month to both his parents 
and if this is calculated on the formula 
of their Lordships of the Supreme Court, 
it will work out to Rs. 14,400/- to each 
of the parents. In our opinion, there- 
fore, the award is modified and it is 
directed that appellants 1 to 5 are en- 
titled to a compensation of Rs, 1 lakh. 
Appellants 6 and 7 are entitled to an 
amount of Rs, 14,400/- each. 


16. As regards the interest, the 
learned Tribunal has awarded interest 
at Rs. 4% and from the date of the 
order, There appears to be no justi- 
fication for awarding 4% interest as or- 
dinarily 6 per cent per annum is the 
normal rate of interest and after the 
filing of the application if the award is 
delayed the claimants cannot be pena- 
lised and, therefore, the interest has to 
be awarded from the date of the ap- 
plication and not from the date of 
award, The award is, therefore, modi- 
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fied and it is directed that interest 
Shall be payable to the claimants at the 
rate of Rs, 6 per cent per annum from 
the date of the application up to the date 
of realisation. 

17. The learned counsel for the re- 
spondent No. 3 contended that in spite of 
the fact that respondent No, 3 has not 
challenged the award either by way 
of an appeal or by way of a cross- 
objection stil] in view of ©. 41, R. 33, 
Civil P., C, he is entitled to challenge 
the quantum. Order 41, Rule 33 reads :-~ 

“R. 33. Power of court of Appeal. 
The Appellate court shall have power te 
pass any decree and make any order 
which ought to have been passed or 
made and te pass or make such fur- 
ther or other decree or order as the 
case may require, and this power may 
be exercised by the court notwith- 
standing that the appeal is as to part 
only of the decree and may be exercis- 
ed in favour of all or any of the respon~ 
dents or parties, although such respon- 
dents or parties may not have filed 
any appeal or objection, and may, where 
there have been decrees in ecross-suits 
or where two or more decrees are passed 
in one suit, be exercised in respect of 
ali or any of the decrees, although an 
appeal may not have been filed against 
such decrees, 

Provided that the Appellate court 
Shall not make any order ynder Sec- 
tion 35A, in pursuance of any objection 
on which the court from whose decree 
the appeal is preferred has omitted or 
refused to make such order,” 

A reading of this provision clearly goes 
to show that if this rule has been made 
to provide for certain contingency where 
it may become necessary to pass a 
decree although a party may not have 
preferred an appeal but it does not pro- 
vide that where a decree has become 
final against the defendant and defen- 
dant has not challenged that decree by 
way of appeal or cross-objection still 
it can be set aside because one of the 
parties has preferred the appeal where 
the question of the decree against the 
other defendant is not at al] raised. It 
is not in dispute that so far as respon- 
dent No. 3 is concerned, the plea raised 
by the respondent No. 3 was that the 
Insurance Company is not liable because 
the deceased was a passenger in a pri- 
vate car. Tt is also not in dispute that 
except this, no other defence was rais- 
ed by the Insurance company and so 
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far as this defence is concerned, it 
was negatived by the Claims Tribunal 
as admittedly the deceased was not a 
passenger carried in a private car 


but was in the car on behalf of the 


owner, that is the State, on duty and 
it appears that this having been decid- 
ed by the Tribunal, on facts finally, the 
respondent No, 3 was well advised not 
to prefer an appeal as there was no sub- 
stance in this contention. But it ap- 
pears that the learned counsel appear- 
ing for the respondent No, 3 attempted 
to raise all questions in spite of the fact 
that his client has not preferred any 
appeal or cross-Objection and even con- 
tended that if his contentions are not 
accepted costs may be levied against 
respondent No, 3 but he should be al- 
lowed to raise all these contentions and 
consequently, the learned counse] raised 
al} contentions including contention 
about quantum which was beyond the 
scope of the defence availabe to respon- 
dent No. 3. 


18. Learned counse] contended on 
the basis of Pushpabai Purshottam 
Udeshi v. M/s. Ranjit Ginning and 
Pressing Co, (1977 Acc CJ 343): (AIR 
1977 SC 1735) that respomdent No, 3 is 
not lable. 1977 Acc CJ 343; (AIR 1977 
SC 1735) considered the question of a 
passenger travelling in a company’s car 
where the passenger had nothing to 
do with the business of the company 
but the manager who was driving per- 
mitted the passenger to travel in the 
car and in spite of these facts, their Lord- 
ships of the Supreme Court in this 
ease held that even for such a passenger 
the company was liable. Their Lord- 
ships observed with approval] a passage 
from Lord Denning :— 


“In my opinion, when the owner of a 
lorry sends his servant on a journey 
with it, thereby putting the servant in 
position not only to drive it, but also 
to give people a lifts in it, then he is 
answerable for the manner jn which 
the servant conducts himself on the 
journey, not only in the driving of it, 
but also in giving lifts in it, provided, 
of course, that in so doing the servant 
is acting jn the course of his employ- 
ment.” 

It is, therefore, clear that so far as 
this case is concerned, even the de- 
fence raised by respondent No, 3 be- 
fore the court below, is fully against re- 
spondent No, 3 and the: head-note. (d) 
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on which reliance was placed by the 
learned counsel is of no help because it 
pertains to the risk of a passenger in a car 
other than that of the owner or owner’s 
persons, as admittedly, on the facts of 
this case it is not disputed even by re- 
spondent No, 1, the owner, that the de- 
ceased was travelling on duty and the 
vehicle was being used for performance 
of the duty of the deceased, Still, on 
the basis of this decision, the learned 
counsel vehemently contended that re- 
spondent No. 3 is not liable although 
such a contention cannot be accepted. 


19. On the basis of Order 41, Rule 33, 
it was contended by learned counse] that 
he was entitled to raise al] questions 
in spite of the fact that no appeal or 
cross-objection was preferred and the 
learned counsel placed reliance on a 
decision reported in Panna Lal vy. State 
of Bombay (AIR 1963 SC 1516), In this 
decision, their Lordships were examin- 
ing the scope of Rule 33 of Order 41 
and this, their Lordships examined in 
the context of the scope of Order 41, 
Rule 22 as to whether a particular re- 
spondent could or could not file a cross- 
objection and it is in that context that 
their Lordships felt that where a re- 
spondent could not have filed a cross- 
Objection, he could þe allowed to raise 
the contentions. In the case, the plain- 
tiffs suit was decreed in the trial Court 
and later, on appeal the High Court 
dismissed the suit and in the High Court 
a question under Order 41, Rule 33 was 
raised but admittedly that was not a 
case where the respondent had limited 
defences as under the Motor Vehicles 
Act and that the Court specifically 
decided those questions against the re- 
spondent as in the present case. It is 
not disputed that in a claim petition 
under Motor Vehicles Act, the defendant 
Insurance company has only limited de- 
fences and in this case, the only de- 
fence was, as has been stated above, 
decided against the defendant, i.e. the 
present respondent No. 3 and So far as 
that question is concerned it has be- 
come final, The Court below passed 
an award against the State as well as 
against respondent No. 3 and respon- 
dent No. 3, therefore, could have pre- 
ferred an appeal or on receiving the 
notice of the appeal could have prefer- 
red a cross-objection as the question 
raised by the respondent No. 3 was 
decided against the respondent, JIn this 
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view of the matter, therefore, on the 
basis of this decision, it could not he 
contended that the respondent No. 3, 
under Order 41, Rule 33 could be per- 
mitted to raise the question again when 
it has become fina] and as admittedly 
the decree passed against respondent 
No. 3 has now become final. But apart 
from it, as already discussed above; 
the contention of the counse] on the 
merits as regards the defence of respon- 
dent No, 3 also is groundless as has 
already been held above, 

20. Learned counse] also raised con- 
tentions about quantum which the re- 
spondent No. 3 was not entitled to 
raise, But ail that he said was 
mere repetition of what has already 
been argued by the learned counsel ap- 
pearing for the State and we having 
examined the question about the quan- 
tum above, it is not necessary for us to 
go into that question afresh, The con- 
tentions advanced by the learned coun- 
se] for the respondent No, 3, therefore 


being without any substance are re- 
jected, 
21. In the light of the discussion 


above, therefore, this appeal is allowed. 
The compensation awarded to appellants 
Nos. 1 to 5 is raised to rupees one lakh 
and interest at the rate of Rs. 6/- per 
cent per annum from the date of the 
application up to the date of realisation. 
The compensation with regard to appel- 
lants Nos. 6 and 7 is also raised to 
Rs, 14,400/- each and the interest they 
are entitled to is also raised to Rs. 6 
per cent për annum and it has to be 
paid from the date of application up to 
date of realisation. The appellants shall 
be entitled to costs as per schedule from 
respondents 1 to 3 jointly and severally. 
Counsel’s fee as per schedule, if certified, 


Appeal allowed, 
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- Rajmal, Petitioner v. State Transport Ap- 
pellate Tribunal and others, Respondents. . 


M., P. No. 159 of 1980, D/- 4-12-1981. 


Motor Vehicles Act (4 of 1939), Ss. 47 (3) 
and 57 (8) — Application for grant of ex- 
tension of permit — Section 47 (3) is attract- 
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‘ed. M. P. No. 4416 of 1968, D/- 27-9-1968 
(Madh Pra) and M. P. No. 319 of 1964, D/- 
9-10-1964 (Madh Pra), Overruled. 

The provisions of S. 47 (3) are attracted 
while dealing with an application for grant 
of extension of a permit, which is required 
to be treated as an application for the grant 
of a new permit, by virtue of the provisions 
of S. 57 (8). M. P. No. 416 of 1968, D/- 
27-9-1968 (Madh Pra) and M, P. No. 319 of 
1964, D/- 9-10-1964 (Madh Pra), Overruled; 
AIR 1970 SC 1542, AIR 1970 SC 466, AIR 
1979 Pat 164, Rel. on. (Para 19) 

There is no scope for the argument that a 
fiction is created by S. 57 (8) by which an 
application to vary the conditions of a per- 
mit by the inclusion of a new route, etec. has 
to be treated as an application for the grant 
of a new permit and therefore it has to be 
‘processed’ in accordance with the procedure 
laid down by S. 57 in regard to the represen- 
tation and hearing etc., and that as it is not 
made an application for the grant of a new 
permit the other provisions of the Act appli- 
cable to the application for the grant of a 
new permit are not attracted to it. Even ii 
a fiction is created by S. 57 it has to be 
carried to ifs logical conclusion. If such aa 
application has to be treated as an applica- 
tion for the grant of a new permit all th: 
provisions of the Act which apply to an ap- 
plication for the grant of a new permit are 
attracted to if. Reasoning in AIR 1970 Madh 
Pra 220 and AIR 1974 Madh Pra 136, Held 


not correct, (Para 13) 
Cases Referred: Chronologica] Paraj 
AIR 1979 Pat 164 16 
AIR 1977 Madh Pra 87 4 
AIR 1974 Madh Pra 136 3 
AIR 1970 SC 466 15 
AIR 1970 SC 1542 13 
AIR 1970 Madh Pra 220 3 


AIR 1969 SC 1130: (1969) 3 SCR 730 11 
(1968) M. P. S. A. No. 727 of 1965, DJ- 
23-3-1968 (SC), Balaram v. State Transport 
Appellate Authority 11 
(1968) M. P. No. 416 of 1968, D/- 27-9-1968 
(Madh Pra), Deewanchand v. S. T. Auth- 
ority, Gwalior 3, 5, 17 
(1967) 2 SCWR 857 l 11 
(1964) M. P. No, 319 of 1964, D/- 9-10-1964 
(Madh Pra), New M. P. Transport Co. v. 
The Regional Transport Authority, Rewa 
17 
AIR 1963 SC 64 li 
S. K. Kemkar and S. K. Jain, for Peti- 
tioner; V. S, Dabir (for No. 3), for Respon- 
dents. 
VIYAIWARGIYA, J.:— This Full Bench 
has been constituted to consider. the follow- 
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ing question referred to it by the Division 
Bench : 

“Whether the provisions of S. 47 (3) of the 
Motor Vehicles Act, 1939, are attracted while 
dealing with an application for grant of ex- 
tension of a permit, which is required to be 
treated as an application for the grant of a 
new permit, by virtue of the provisions of 
S. 57(8) of the Act?” 


2. The material facts which have given 
rise to the aforesaid question briefly stated are 
as follows: The petitioner who is a passen- 
ger transport operator holds a stage carriage 
permit which is valid up to 4th June, 1982, 
for the route Jobat-Meghnagar, covering a 
distance of 72 kms. On 6th Mar., 1978 the 
petitioner applied to the Regional Transport 
Authority (hereinafter referred to as the RTA) 
Indore for extension of his permit up to 
Petalawad beyond Meghnagar — the pro- 
posed extension covering a distance of 
52 k.ms. The application submitted by the 
petitioner was published as required by Sec- 
tion 57 (3) of the Motor Vehicles Act, 1939 
(hereinafter referred to as the Act), and after 
heating the representations, the R. T. A. 
by its order dated 9-1-1980 granted the ex- 
tension applied for by the petitioner. The 
respondents Nos. 3 and 4 filed revisions 
against the order of the R. T. A. before the 
State Transport Appellate Tribunal (herein- 
after referred to as the Tribunal). These re- 
visions along with a number of other similar 
revisions involving the question of legality of 
the orders passed by the R. T. A. granting 
extension of permits in such cases came up 
for consideration before the Tribunal. The 
Tribunal allowed the revisions and re- 
manded the case to the R. T. A. to first 
examine the question as to whether any 
order under S. 47 (3) of the Act was passed 
by the R. T. A. limiting the number of sfage 
carriages and in case such a limit was fixed, 
then to further examine the question as fo 
whether the extension prayed for could be 
granted by the R. T. A. in view of the limit 
so fixed. The petitioner has challenged the 
order of the Tribunal in this petition under 
Arts. 226 and 227 of the Constitution. 


3. This petition came up for hearing be- 
fore a Division Bench of this Court. Before 
the Division Bench the petitioner relied upon 
the Division Bench decisions of this Court 
in M. P. S. R. T, Corpn. v. S. T. A. Auth- 
ority, (AIR 1974 Madh Pra 136), Hazarilal 
v. S. T. A. Authority, (AIR 1970 Madh Pra 
220) and the unreported judgment Deewan- 
chand v. S. T. Authority, Gwalior, (M. P. No. 
416 of 1968 — Jabalpur — decided on 27-9- 
1968), in support of the contention that under 
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the provisions of S. 57 (8) of the Act, though 
an application for extension of a permit was 
required to be treated as an application for 
the grant of a new permit, yet the provisions 
of S. 47 (3) of the Act were not attracted 
while considering the question of grant of ex- 
tension of a permit under the provisions of 
S. 57(8) of the Act. Learned counsel con- 
tended that the fiction created by sub-sec. (8) 
of S. 57 of the Act in treating an application 
to vary the conditions of a permit as an ap- 
plication for grant of a new permit, was for 
purposes of the procedure provided in S. 57 
of the Act and the fiction could not be ex- 
tended for attracting the provisions of S. 47 
(3) of the Act, 


4. On the other hand the learned counsel 
for the respondent No. 3 placed reliance 
upon another Division Bench decision of this 
Court in Daluram v. S. T. A. T., Gwalior, 
{AIR 1977 Madh Pra 87) for the contention 
that the fiction introduced by the provisions 
of S. 57(8) of the Act that the application 
for extension of a permit would be treated 
as an application for the grant of a new per- 
mit, necessarily carried with it the applicabi- 
lity of the provisions of S. 47 (3) of the Act. 

5. As there is apparent conflict in the 
aforesaid Division Bench decisions of this 
Court the Division Bench which heard this 
petition was of the opinion that the decision 
of this Court in Deewanchand’s case requires 
reconsideration, the Division Bench recom- 
mended constitution of a Full Bench for con- 
sideration of the question referred to above, 
that is how this Full Bench is constituted by 
the Chief Justice for consideration of the 
aforesaid question, 


6. We have heard the learned counsel for 
the parties. Shri G. M. Chafekar learned 
counsel for the petitioner and Shri V. S. Dabir 
learned counsel for the respondent No. 3 re- 
iterated the contentions respectively raised by 
them before the Division Bench and relied 
upon the decisions referred to above. Shri 
G. L. Athavale learned counsel for the inter- 
vener supported the petitioner. 


7. At this stage it would be useful to 
briefly refer to the relevant provisions of the 
Act. Section 45 of the Act provides that 
every application for a permit shall be made 
to the Regional Transport Authority of the 
region in which it is proposed to use the vehi- 
cle or vehicles. If the vehicle is proposed to 
be used in two or more regions lying within 
the same State, the application has to be made 
to the Regional Transport Authority of the 
region in which the major portion of the pro- 
posed route or area lies. Section 46 of the 
Act provides that an application for a per- 
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mit in respect of a service of stage carriages 
or to use a particular motor vehicle as a stage 
carriage shall, as far as may be, contain the 
particulars set out in Cls. (a) to (f). Sec. 47 
of the Act provides that the Regional Trans- 
port Authority shall, in considering an ap- 
plication for a stage carriage permit, have re- 
gard to the matters specified in Cls. (a) to (f) 
of sub-sec. (1) and shall take into considera- 
tion any representation made by persons pro- 
viding passenger transport facilities along ot 
near the proposed route or area. 

g, Section 47 (3) of the Act reads as 
follows : . 

“47 (3). A Regional ‘Transport Authority 

may, having regard to the matters mentioned 
in sub-section (1), limit the number of stage 
carriages generally or of any specified type 
for which stage carriage permits mav- be 
granted in the region or on any specified 
area or on any specified route within the re- 
gion.” 
Sub-section (1) of Section 48 of the Act 
provides that subject to the provisions of Sec- 
tion 47, a Regional Transport Authority 
may, on an application made to it under 
Section 46, grant a stage carriage permit in 
accordance with tbe application or with such 
modifications as it deems fit or refuse to 
grant such a permit. By sub-sec. (2) it is 
provided that every stage carriage permit shall 
be expressed to be valid only for a specified 
route or routes or for a specified area. By 
sub-sec, (3) it is provided that the Regional 
Transport Authority may grant a permit for 
a stage carriage of a specified description or 
for one or more particular stage cariages and 
may, subject to any rules that may be mada 
under the Act, attach to the permit any one 
or more of the conditions Nos. (i) to (xxiii) 
set out in that sub-section, and by condi- 
tion (xxi) the Regional Transpor; Authority 
may, after giving notice of not less than ons 
month (a) vary the conditions of the permit; 
and (b) attach to the permit further condi- 
tions. 

9. Section 57 of the Act provides for the 
procedure in applying for and granting per- 
mits. The relevant provisions of S. 57 are 
reproduced below: 

“57.(2) An application for a stage carriage 
permit or a public carrier’s permit shall be 
made not less than six weeks before the date 
on which it is desired that the permit shall 
take effect, or, if the Regional Transport 
Authority appoints dates for the receipt of 
such applications, on such dates. 

(3) On receipt of an application for a stage 
carriage permit or a public carrier’s permit, 
the Regional Transport Authority shall make 
the application available for inspection at the 
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office of the Authority and shall publish the 
application or the substance thereof in the 
prescribed manner together with a notice of 
the date before which representations in con- 
nection therewith may ve submitted and th: 
date, not being less than thirty days from 
such application, on which, and the time and 
place at which the application and any re- 
presentations received will be considered.” 
The proviso to this sub-section provides 
that, tf the grant of any permit in accord- 
ance with the application or with modifications 
would have the eect of increasing the num- 
ber of vehicles operating in the region, or in 
apy area or on any route within the region, 
under the class of permits to which the ap- 
plication relates, beyond the limit fixed in 
that behalf under sub-sec. (3) of S. 47 or sub- 
section (2) of S. 55, as the case may be the 
Regional Transport Authority may summarily 
refuse the application without following pro- 
cedure laid down in this sub-section. Sub- 
section (8) of 5. 57 of the Act provides : 

“An application to vary the conditions of 
any permit, other than a t-mporary permit, 
by the inclusion of a new route or roules or 
a new area or, in th2 case of a stage carriage 
permif, by increasing the (number of trips 
above the specified maximum or by altering 
the route covered by if) or in the case of a 
contract carriage permit or a public carrier’s 
permit, by icreasing the number of vehicles 
covered by the permit, shall be treated as an 
application for the grant of a new permit.” 
The provisc to sub-sec. (8) provides that it 
shall not be necessary so to treat an applica- 
tion made by the holder of a stage carriage 
permit who provides the only service on any 
route or in any area to increase the frequency 
of the service so provided without any in- 
crease in the number of vehicles. 

10 Now it is well settled that the R. T. A. 
has first to fix the limit of the number of 
stage carriages generally or on any specified 
route within the region under S. 47 (3) of 
the Act and after having done so consider 
the application or the representations in con- 
nection therewith in accordance with the pro- 
cedure laid down under S. 57 of the Act. 

11. The Supreme Court held in Mohd. 
Ibrahim v. State Transport Appellate Tribu- 
nal, Madras, (AIR 1970 SC 1542), following 
the earlier decisions in Abdul Mateen v. Ram 
Kailash Pandey (AIR 1963 SC 64), M/s. Jaya 
Ram Motor Service, S. A. No. 95 of 1965, 
D/- 27-10-1967 =((1967) 2 SCWR 857), Bala- 
ram v. State Transport Appellate Authority, 
M. P. S. A. No. 727 of 1965, Dj- 22-3-1968 
(SC) and R. Obliswami Naidu, (1969) 3 SCR 
730 : (AIR 1969 SC 1130) as follows (at 
p. 1548): 
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-“The next question. which falls. for deter- 
mination is the point of time when a Regional 
Transport Authority will under S. 47 (3) of 
the Act fix the limit of number of stage car- 
riage permits. This Court in Abdul Mateen’s 
case (1963) 3 SCR 523 : (AIR 1963 SC 64) 
said that the general order by the Regional 
Transport Authority under S. 47 (3) of the 
Act in regard to the limit of number of stage 
carriage permits can be modified only by the 
Regional Transport Authority when -exercis- 
ing the jurisdiction under S. 47 (3) of the Act 
The Regional Transport Authority while act- 
ing under S. 48 of the Act in regard to the 
grant of permits has no jurisdiction and auth- 
ority to modify any order passed by the Re- 
gional Transport Authority under S. 47 (3) of 
the Act. In other words, the limit fixed by 
the Regional Transport Authority under Sec- 
tion -47 (3) of the Act cannot be altered by 
the Regional Transport Authority at the time 
of grant of permits. It is, therefore, estab- 
lished that the determination of limit of 
number of permits is to be made before- the 
grant of permits. That is why S. 48 of the 
Act is prefaced with the words “subject to 
the provisions of S. 47 of the Act” meaning 
thereby that the jurisdiction of the: Regional 
Transport Authority to grant permits is sub- 
ject to the determination of the limit of num- 
ber of permits under S. 47 (3) of the Act, 
This Court stated the legal position in M/s. 
Jaya Ram Motor Service’s case, C. A. No. 
95 of 1965, D/- 27-10-1967 : ((1967) 2 SCWR 
857) and said “it is therefore clear that the 
authority has first to’ fix the limit and after 
having done so consider the application or 
the representations in connection therewith 
in accordance with the procedure laid down 
in S. 57 of the Act.” Again in the case. of 
R. Obliswami Naidu, (1969) 3 SCR 730: 
(AIR 1969 SC 1130) this Court considered the 
submission in that case as to whether the Re- 
gional Transport Authority could decide the 
number of permits while considering applica- 
tions for permits. This Court did not ac- 
cept the submission because such a view 
could allow an operator who happened to 
apply first to be in a commanding position 
with the result that the Regional Transport 
Authority would have no opportunity to 
choose between competing operators and pub- 
lic interest might suffer. In the same case it 
is again said that the determination of the 
number ef stage carriages for which stage 
carriage permits may be granted for the 
route is to be done first and thereafter appli- 
cations for permits are to be entertained.” 
12. Thus, in regard to the grant of new 
permits the position is well -settled that the 
R. T.A. has: first-to fix the limit under Sec- 
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tion: 47 (3) of the Act for- which- permit can 
be granted and thereafter applications - for 
Stage carriage permits can be considered: in 
accordance with the procedure prescribed 
under S. 57 of the Act, The object of fixing 
the limit first and then to consider the appliia- 
tions is held to be avoidance of manipulations 
by interested parties. What is then the justi- 
fication for holding that, when S. 57 (8) of 
the Act provides that an application to vary 
the condition of any permit by the inclusion 
of a new route or routes or a new area shall 
be treated as an application for the grant of 
a new permit, only the procedure laid down 
in S. 57 of the Act should apply to it and 
that S. 47 (3) of the Act will not be attracted 
to.such an. application(?) The decisions relied 
upon by the petitioner proceed on the basis 
that a fiction is created by S. 57 (8) of the 
Act that an application to vary the condi- 
tion of any permit shall be treated as an ap- 
plication for the grant of a new permit and 
it is not made an application for the grant 
of a new permit. With respect we are unable 
to follow the reasoning adopted in those de- 
cisions. It is the mandate of the legislature 
that although an applicant may style his ap- 
plication as one to vary the condition of any 
permit but if the application is for varying 
the conditions. of any permit by the inclu- 
sion of new route or new area, it shall be 
treated as an application for the grant of a 
new permit. If such an application has to 
be treated as an application for the grant of 
a new permit there is no escape from hold- 
ing that all the provisions of the Act ap- 
plicable to an application for the grant of a 
new permit are attracted to such an applica- 
tion. In our opinion there is no scope for 
argument that a fiction is created by S. 57 (8) 
of the Act. What is provided therein is that 
an application to vary the conditions of a 
permit of a particular type i.e. by inclusion 
of a new route or routes or a new area shall 
be treated as an application for the grant of 
a new permit. Applications to vary the 
other conditions of a permit are not to be 
treated as application for the grant of a new 
permit, 


43. Section 57 (8) of the Act further pro- 
vides that an application to vary the condi- 
tions of a permit by increasing the number 
of trips above the specified maximum or -by 
altering the route covered by it shall also be 
treated as an application for the grant of a 
new permit. The proviso to that section 


' makes it clear that it shall not be necessary 


so to treat an application made. by the holder 


‘of a stage carriage permit who ‘provides the 


only -service~ on. afty-route or in any area to 
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increase the frequency of the service so pro- 
vided without any increase in the number of 
vehicles. So, in what case an application to 
increase the frequency of service on a route 
shall not be treated as an application for the 
grant of a new permit is also provided by 
the proviso to S. 57 (8) of the Act. In our 
opinion therefore, there is no scope for the 
argument that a fiction is created by S. 57 (8) 
of the Act by which an application to vary 
the conditions of a permit by the inclusion of 
a new route etc. has to be treated as an ap- 
plication for the grant of a new permit and 
therefore it has to be processed in accord- 
ance with the procedure laid down by S. 57 
of the Act in regard to the representation and 
hearing etc. and that as it is not made an ap- 
plication for the grant of a new permit the 
other provisions of the Act applicable to the 
application for the grant of a new permit are 
not attracted to it. We are further of the 
opinion that even if a fiction is created by 
S. 57 of the Act it has to be carried to its 
logical conclusion. If such an application 
;has to be treated as an application for the 
grant of a new permit all the provisions of 
ithe Act which apply to an application for 
the grant of a new permit, are also attracted 
to it. 

14. Now let us consider the consequences 
of the position that only the procedure pre- 
scribed under S. 57 (2) (3) (4) (5) and (6) of 
the Act applies to an upplication under Sec- 
tion 57 (8) of the Act which has to be treated 
as an application for the grant of a new per- 
mit. It cannot be disputed that S, 57 (3) of 
the Act provides procedure for processing the 
applications for the grant of a permit. The 
proviso to sub-sec. 57(3) of the Act provides 
that if the grant of any permit in accordance 
with the application or with modifications 
would have the effect of increasing the num- 
ber of vehicles operating in the region, or in 
any area or on any route within the region 
under the class of permits to which the ap- 
plication relates, beyond the limit fixed in 
that behalf under sub-sec. (3) of S. 47 or sub- 
sec. (2) of S. 55, as the case may be, the 
R. T. A. may summarily refuse the applica- 
tion without following procedure laid down 
in this sub-section. So. while entertaining an 
application to vary the conditions of any 
permit by the inclusion of a new route ete. 
the R. T. A. has to take into consideration 
the limit fixed under S. 47 (3) of the Act, 
and if the application for variation would 
have the effect of increasing the number of 
vehicles operating in the region or in any 
are: or on any route within the region beyond 
the limit fixed the R, T. A. is enjoined to 
summarily refuse the application. 
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15. In this view of the matter also the 
provisions of S. 47 (3) of the Act are attracted 
to an application made under S. 57 (8) of the 
Act to vary the conditions of any permit by 
the inclusion of a new route or a new area 
etc. This position is made clear by the fol- 
lowing observations of the Supreme Court in 
Delhi Transport Undertaking v. Zamindar 
Motor Transport Co., (AIR 1970 SC 466) 
wherein in para 11 of the judgment it is beld 
as follows: 


“By S. 48 (3) (xxi) it is open to the Regional 
Transport Authorily, after giving nolice of 
not less than one month, (a) to vary the con- 
difions of the permit and (b) to attach to the 
permit further conditions. But an application 
was made by the D. T. U. for variation of 
the conditions of the permit including a new 
route or routes or a new area had to be treat- 
ed as an application for the grant of a new 
permit under S. 57 (8) of the Act and the 
Stale Transport Authority could not ignore 
the provisions of S. 57, sub-ss. (3), (4) and 
(5).” 


16. We also find support for the view taken 
by us from a Division Bench decision of the 
Patna High Court in Baikunth Singh v. North 
Bihar Regional Transport Authority, (AIR 
1979 Pat 164). After quoting the provisions 
of S. 57(8) of the Act in para 5 of the judg- 
ment it is held as follows: 


“Reading the above provisions it is clear 
that any change in the terms and conditions 
of the permit, including the extension of a 
new route, shall be treated as an application 
for the grant of a new permit, the only ex- 
ception being that it will not be considered 
as a new permit if the frequency of the per- 
mit holder who provides the only service on 
any route or in any area is increased. In the 
instant case. according to the chart which has 
been given above, the original route was 
different and the extension sought for com- 
pletely changed the nature of the original 
permit. The word ‘route’ has been defined in 
S. 2 (28-A). ‘Route’ means a line of travel 
which specifies the highway which may be 
traversed by a motor vehicle between one ter- 
minus and another. Therefore, in my opinion, 
if the original route is changed by bringing in 
a new route by extension, it shall be treated as 
an application for grant of a new permit and 
all the formalities and procedures which are 
followed for the grant of a new permit have 
also to be followed in such cases. The limit 
has to be fixed under S. 47 (3), and then it 
has to be published in the gazette for invit- 
ing objections under. S. 57 (3).” 
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17. In view of the above we find ourselves 
unable to agree with the view taken by the 
Division Bench of this Court in Deewanchand 
v. 5. T. Authority Gwalior, (M, P. No. 416 
of 1968, Jabalpur, decided on 27-9-1968) that 
a ceiling order restricting the grant of new 
permits did not affect the grant of extension 
of an existing permit and similar view taken 
by another Division Bench of this Court in 
New M. P. Transport Co. v. The Regional 
Transport Authority, Rewa, (M. P. No. 319 
of 1964, Jabalpur decided on 9-10-1964). 

18. It is difficult to appreciate that an ap- 
plication for the grant of a new permit would 
be subject to the limit fixed by S. 47 (3) of 
the Act and the R. T. A. would have no 
jurisdiction to grant such an application if it 
violates the limits fixed; but the R, T. A. 
would have jurisdiction to entertain and 
allow an application by a permit holder to 
vary the conditions of his permit by the in- 
clusion of. a new route or routes or a new 
area without having regard to the limit fixed 
under S. 47 (3) of the Act. If tbis is allowed 
the purpose for enacting S. 57 (8) of the Act 
would be frustrated. The legislature in clear 
terms has provided that an application to 
vary the conditions of any permit by the in- 
clusion of a new route or routes or new area 
etc. shall be treated as an application for the 
grant of a new permit and therefore all the 
provisions including S. 47 (3) of the Act 
thereof which are applicable to applications 
for the grant of a new permit are attracted 
to applications under S. 57 (8) of the Act 
which are treated as applications for the grant 
of a new permit. 

19. For the aforesaid reasons our answer 
to the question referred to us is that the pro- 
visions of S. 47 (3) of the Act are attracted 
while dealing with an application for grant 
of extension of a permit, which is required 
to be treated as an application for the grant 
of a new permit, by virtue of the provisions 
of S. 57(8) of the Act. 

20. The petition may now be fixed for 
hearing before the Division Bench in accord- 
ance with the opinion given by us. 

Reference answered accordingly. 
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Stamp Act (2 of 1899), Ss. 37 and 3-A (as 
inserted by Amendment Act 1971) — Justra- 
ment bearing stamp of sufficient amount but 
of improper description —- Collector has 
jurisdiction to certify same as duly stamped 
in accordance with S. 37. 


There is nothing in the language of S. 3-A 
or of S. 37 of the Act, to exclude the opera- 
tion of S. 37 of the Act to a case where 
stamps of sufficient amount, but not of that 
description as was required by S. 3-A of the 
Act, were affixed. (Para 5) 


Where the promissory note which was ex- 
ecuted on 5-6-1972 when the amending Act 
was in force was stamped with adhesive 
stamp worth forty paise but was not stamped 
with adhesive stamps worth ten paise bearing 
e “refugee relief” as required by 


Held, that since “refugee relief’ stamps 
were not available the Collector of Stamps 
was right in holding that the provisions of 
S. 37 of the Act were attracted and he had 
jurisdiction to certify the promissory note as 
duly stamped, in accordance with the provi- 
sions of S. 37 of the Act. (Para 5) 


C. M. Mehta, for Applicant; Malhotra, 
for Opposite Parties. 


SOHANI, J. :— This is a reference under 
S. 57 of the Indian Stamp Act, 1899 (herein- 
after referred to as ‘the Act’), made by the 
eis of Revenue by its order dated 8th Dec., 


2. The material facts giving rise to this 
reference briefly are as follows :— 

Non-applicant Ishwardas s/o Daulatram 
filed a civil suit against applicant Hasan Khan 
S/o Jamal Khan for recovery of the amount 
due on the promissory note alleged to have 
been executed by Hasan Khan on Sth June, 
1972. Stamps worth forty paise were affixed 
to the promissory note. A preliminary ob- 
jection was raised on behalf of Hasan Khan 
in the civil suit that the promissory note 
could not be admitted in evidence. The 
learned Civil Judge directed Ishwardas to get 
the document certified as duly stamped. Ac- 
cordingly, non-applicant fshwardas submitted 
an application before the Collector of Stamps, 
Badnagar to certify the promissory note as 
duly stamped under S. 37 of the Act. The 
Collector of Stamps directed that since re- 
fugee relief stamps were not available, the 
non-applicant Ishwardas should pay ten paise 
in the treasury and produce necessary proof 
in that behalf so that the instrument could 
be certified as duly stamped. Agegrieved by 
the order of the Collector of Stamps, the ap- 
plicant Hasan Khan approached the Board of 
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Revenue and prayed that the matter be re- 
ferred to this Court under S. 57 of the Act. 
The Board of Revenue has accordingly re- 
ferred this matter to us with its opinion that 
the promissory note in question could be cer- 
tified as duly stamped under S. 37 of the Act. 

3. Shri Mehta, learned counsel for the 
applicant Hasan Khan, contended that the re- 
quirement about payment of additional stamps 
was imposed by S. 3-A of the Stamp and Ex- 
cise Duties (Amendment) Act, 1971, and that 
S. 37 of the Act was not attracted in the 
instant case. 

4. Before we proceed to appreciate the 
submissions made on behalf of the applicant, 
it would be useful to turn to the relevant 
provisions of the Act. By S. 2 of the Stamp 
and Excise Duties (Amendment) Act, 1971, 
S. 3-A was inserted in the Act. That provi- 
sion was an follows :— 


“3-A. Instruments chargeable with addi- 
tional duty— (1) Every instrument charge- 
able with duty under S. 3 read with Articles 
Nos. 13, 14, 27, 37, 47, 49, 52, 53 or 62 (a) 
of Schedule I shail, in addition to such duty 
be chargeable with a duty of ten paise. 


(2) The additional duty with which any in- 
strument is chargeable under sub-sec. (1) shall 
be paid and such payment shall be indicated 
on such instrument by means of adhesive 
stamps bearing the inscription “refugee relief” 
whether with or without any other design, 
picture or inscription. 


(3) Except as otherwise provided in sub- 
section (2), the provisions of this Act shall, 
so far as may be, apply in relation to the ad- 
ditional duties chargeable under sub-sec. (1) 
in respect of the instruments referred to there- 
in as they apply in relation to the duties 
chargeable under S. 3 in respect of those in- 
struments.” 


In view of the aforesaid provision, the pro- 
missory note in question, which was executed 
on 5-6-1972 when the aforesaid amending Act 
was in force, should have been stamped in 
addition to adhesive stamps worth twenty- 
five paise, with adhesive stamp worth ten 
paise bearing the inscription “refugee relief”. 
The promissory note was however, stamped 
with adhesive stamp worth forty paise. It 
was thus a case of an instrument bearing 
stamp of sufficient amount but of improper 
description. Section 37 of the Act reads as 
under :— 

“37. The State Government may make 
rules providing that, where an instrument 
bears a stamp of sufficient amount but of 
improper description, it may, on payment of 
the duty with which the same is chargeable, 
be certified to be duty stamped, and any in- 
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strument so certified shall then be deemed to 
have been duly stampsd as from the date of 
its execution,” 

5. It was not disputed before us that in 
exercise of the aforesaid powers the State 
Government have made rules and the Col- 
lector of Stamps has acted in pursuance of 
these rules. The contention advanced on be- 
half of the applicant that the provisions of 
S. 37 of the Act were not attracted in the 
case of an instrument required to be stamped 
in accordance with the provisions of S. 3-A, 
as amended, cannot be upheld. There is 
nothing in the language of S. 3-A or of S. 37 
of the Act, to exclude the operation of S. 37 
of the Act to a case where stamps of suffi- 
cient amount, but not of that description as 
was required by S. 3-A of the Act, were 
affixed. In our opinion, on the facts and in 
the circumstances of the case, the Collector 
of Stamps, was right in holding that the provi- 
sions of S. 37 of the Act were attracted and 
he had jurisdiction to certify the promissory 
note as duly stamped, in accordance with the 
provisions of S. 37 of the Act. 


6. The reference is answered accordingly. 
Parties shall bear their own costs of this re- 
ference. The Registry shall arrange to send a 
copy of this Order to the Board as required 
by S, 59 of the Act. 

Reference answered accordingly. 


AIR 1982 MADHYA PRADESH 75 
(INDORE BENCH) 
H. G. MISHRA, J. 

Kirloskar Bros. Ltd., Indore, Appellant v. 
Engineering Machinery Mart, Narsinghpur, 
M. P., Respondent. 

Misc. Appeal No. 181 of 1978, D/- 26-10- 
1981.% 


(A) Evidence Act (1 of 1872), S. 114, 
Was. (€) — Presumption as to reaching of 
envelope containing particular document to 
addressee-—Nature of—Rebutfal of presump- 
tion — Proof — Nature of. AIR 1975 Madh 
Pra 21 (Pt B), Held ne longer good law in 
view ef AIR 1981 SC 1284. (General Clauses 
Act (1897), $. 27). 

On proof of the facts that a letter properly 
containing the particular document is proved 
to have been put into the post office, it is 
presumed that the letter sent through the post 
office reached the addressee. This presump- 
tion is not confined to the presumption of 
that letter being posted merely, but extends, 


* Against order of V. N. Shukla, 2nd Addl. 
Dist, J., Indore, D/- 31-8-1976. 
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to its receipt by the addressee at its destina- 
tion and at the proper time according to the 
regular course of business of the post office. 
The presumption is rebuttable. AIR 1975 
Madh Pra 21 (Pt. B), Held no longer good 
law in view of AIR 1981 SC 1284. 

(Para 10) 


‘Where a dealer had posted under certificate 
of posting the dealership agreement in dupli- 
cate after signing them along with the original 
of the letter forwarded with the agreement 
under a certificate of posting and the letter 
was properly addressed and prepaid, it 
would be presumed that the letter had reach- 
ed the addressee at its destination and at pro- 
per time according to the regular course of 
business of the post office. Further, when 
the Regional Manager of the Company to 
whom the letter was addressed did not state 
that the address given on the certificate of 
posting was incorrect nor did he state that 
the correspondence received by him was in- 
variably received by himself or placed before 
him and admitted that no record is kept 
of the documents received under ordinary 
post and further explained this statement by 
saying that they were not entered in the in- 
ward-tegister, it could not be said that the 
aforesaid presumption was rebutted. 

(Paras 13, ve 


of forum — Effect ‘of. 


Where the dealer in token of acceptance of 
dealership of a Company, forwarded the 
dealership agreement after signing it along 
with a letter specifically stating that the’ dis- 
putes arising out of the agreement would be 
subject to jurisdiction of Narsinghpur Courts, 
i. e. Courts at his place of business, then, dis- 
putes relating even to the period subsequent 
to expiry of agreement, would also be subject 
to jurisdiction of the Courts of Narsinghpur 
in absence of any other agreement. 


(Para 17) 
Cases Referred: Chronological. Paras 
AIR 1981 SC 1284 : 1981-All LJ 504 
= 6, 11, 12 
AIR 1976 SC 869 6, 14 


(1976) 1 MPW Notes 107 (Madh Pra) 5, 14 
AIR 1975 Madh Pra 21 : 1974 MPLI 512 
an = ' 5, 10, 11, 12 


AIR 1971 SC 740 8 

AIR 1968 SC 647 `` a 1 

AIR 1968 Bom 387 5,14 

1963 Jab LY 85 6, 10 
AIR 1957 SC 857 : 1957 Cri LI 1346 

| = 6,10 

(1948)..52 Cal WN. 659 ° `> “14 

AIR 1918 PC 102 : 16 Ali LI 969 ` 6, ‘10 


Kirloskar Bros, Ltd., Indore v. ‘Engineering Machinery’ Mart 


A. LR. 
(1901) AC’ 495 : 85` LT" 289: 50 WR 139 
‘(HL), Quinn v: Leathem -.° .- > H 


G. M. Chafekar and S.'K. Jain, for Ap- 
pellant; M. L. Agrawal, for ‘Respondent, 


JUDGMENT: — This appeal is directed 
against the order of return of the plaint for 
presentation to the Court at, Narsinghpur 
competent to entertain the same, passed on 
31-8-1976, by the Second Addl, District 
Judge, Indore, in Civil Suit No. 19B of 1975. 


2 No exhaustive statement of facts iş 
Necessary for the decision. of. this appeal. 
Suffice it to state that the plaintiff-appellant- 
herein brought the suit giving rise to this ap- 
peal on 18-3-1975, in the Court of the Second 
Additional District Judge, Indore, for recovery 
of Rs. 37,580/- on the allegations that the 
defendant-respondent herein was the auth- 
orised dealer of the plaintiff-company for 
Narsinghpur district, Madhya Pradesh. As 
such, the defendant was afforded the facility 
of purchasing goods on credit and the defen- 
dant had opened an account with the plaintiff- 
company. After giving adjustment to the 
amount paid by the defendant in the account 
up to 31-7-1974, from time to time for goods 
purchased on credit from the plaintiff com- 
pany, an amount of Rs. 27,132.37 paiše 
(Principal amount as per the ledger) is due 


from the defendant besides interest in an 


amount of Rs. 10,347.63 paise. Adding to 
this amount Rs, 100/- on account >f notice 
charges the suit has been brought for recovery 
of Rs. 37,580/- besides future interest and 
costs. In the cause of action clause para 12 
of the plaint inter alia it has been averred 
that the plaintiff had also made it a condition 
of ‘accepting execution of‘ the defendant's 
order for supply of goods that all disputes 
relating to the supply of goods and payments 
thereof would be subject to the jurisdiction 
of the Courts at Indore. 

3. In answer to the suit the defendant 
denied ‘the claim’ of the plaintiff and ‘inter 
alia, in para 12 of the written statement 
raised an objection to the effect that the 
Courts at Indore have no jurisdiction to 
entertain the suit. The averments made by 
the plaintiff in para 12 of the plaint with re- 
gard to the Indore Courts having exclusive 
jurisdiction to entertain the suit, were denied 
and it was averted that in accordance with 
the terms of the initial agreement of dealer- 
ship dated 1-8-1967, only the Courts’ at ‘Kir- 
loskarwadi’ had jurisdiction. On the expiry 
of the abovesaid agreement a fresh agree- 
ment was entered into between the parties 
for dealership on- 12-12-1969 by virtue of 
which the defendant had made an express 
condition’ that “All disputes arising ‘between 
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the parties would be subject to the. jurisdic- 
tion of the Narsinghpur Courts only.” This 
condition was endorsed by defendant on the 
dealership agreement and was forwarded to 
the plaintiff along with a letter of defendant 
of the same date, wherein this condition was 
reiterated and it was siated that unless the 
plaintiff agreed to defendant’s condition of 
Narsinghpur jurisdiction only the defendant 
would not accept the dealership, On receipt of 
the aforesaid letter and the dealership agree- 
ment the plaintiff never raised any objection, 
but on the contrary started supplying goods 
to the defendant under the dealership agree- 
ment. Thus the plaintiff accepted that the 
dispute arising out of the agreement shall be 
subject to the jurisdiction of Narsinghpur 
Courts only. The defendant has accordingly 
instituted Civil Suit No. 4A/75 in the Court 
of Additional District Judge, Narsinghpur for 
declaration and injunction and another Suit 
No. 50B/75 in the Court of Civil Judge, 
Narsinghpur for rendition of accounts. This 
agreement dated 12-12-1969 was signed and 
accepted by the defendant at Narsinghpur. 
Under this agreement the goods were to be 
supplied at Narsinghpur and the price was 
also payable at Narsinghpur. The Courts at 
Narsinghpur have thus an exclusive jurisdic- 
tion to try the suit, It is humbly submitted 
that this Hon’ble Court has no jurisdiction to 
entertain the suit and the plaint is liable to 
returned for presentation to the proper Court. 


4. On the basis of the pleadings of the 
parties the trial Court framed issues, includ- 
ing issue No. 6 which reads as under: 


“Whether there was agreement between the 
parties that all their disputes would be settled 
within the jurisdiction of Narsinghpur 
Court?” Its effect? 


This issue was treated as a preliminary 
issue. Accordingly, the parties led evidence 
thereon. After recording evidence, by the 
impugned order, the trial Court has ordered 
return of the plaint on the finding that ‘in 
view of the agreement between the parties 
Narsinghpur Court alone has jurisdiction to 
try this suit’. Aggrieved by this order the 
plaintiff has preferred this appeal. . 

5. In this appeal it was contended by Shri 
G. M. Chaphekar, learned counsel for the 
appellant that in view of the evidence oral 
and documentary, on record, it ought to have 
been held by the trial court that there was no 
agreement between the parties that Narsingh- 
pur courts will have exclusive jurisdiction to 
entertain the suit; that the defendant has fail- 
ed to prove that the agreement, copy of 
which is Ex. D/1, was sent on 12-12-1969, 
along with a covering letter, copy of which 
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is Ex. D/6, and that the same was received 
by the plaintificcompany; that there is no 


` presumption that the letter said to have been 


posted under a certificate of posting, Ex. D/7, 
was received by the plaintiff company and at 
the best what can be presumed is mere send- 
ing of some letter under a certificate of post- 
ing that even otherwise, such a presumption, 
if any, stands rebutted by the denial of 
Sharad Mahadeo Khandekar (P. W. 1), Re- 
gional Manager, of the Indore Branch of the 
plaintifi-company and that since duration of 
the contract evidenced by Ex. D/1 was for a 
period between 1-8-1969 to 31-7-1970 accord: 
ingly, the term “Narsinghpur Courts will have 
exclusive jurisdiction” will not apply in res- 
pect of the dealings after the expiry of that 
period. Reliance is placed on the ratio ctf 
B. L. Shrivastava v. M. M. L. Shridhar, 1974 
MPLJ 512: (AIR 1975 Madh Pra 21); 
Meghji Patel v. Kundanmal, (AIR 1968 Borm 
387); and Rameshchand v. Bhopal Boitling 
Co., ((1976) 1 MPW Notes 107). 


6. Shri M. L. Agrawal, learned counsel for 
the defendant-respondent argued in support 
of ihe impugned order and submitted that 
none of the contentions put forth on behalf 
of the appellant have any force and contend- 
ed that the presumption arising in respect of 
a letter sent under a certificate of posting is 
not merely with regard to the factum of 
sending the same, but with regard tc its 
reaching the addressee; that the factum of 
there being dealings between the parties after 
12-12-1969 goes to show that the term 
‘“Narsinghpur Courts will have exclusive juris- 
diction” was accepted by the plaintiff and the 
relationship between the parties continued to 
be regulated by the agreement, Ex. D/1, evea 
after the expiry of the period covered by the 
same. Reliance was placed on the ratio of 
Shambhudayal v. Aliya Bi (1963 Jab LJ 85); 
Harihar Banerji v. Ramshashi Roy (AIR 
1918 PC 102); Mobarik Ali Ahmed v. State 
of Bombay (AIR 1957 SC 857); Puwada 
Venkateswara v. C, V, Ramana (AIR 1976 
SC 869) and Har Charan Singh v. Shiv Rani 
(AIR 1981 SC 1284). 


7. Having heard the learned counsel for 
ihe parties, I have come to the conclusion 
that this appeal deserves fo be dismissed. 


8. In this case, admittedly, as stated by the 
learned Addl. District Judge in the opening 
para of his order, the cause of action having 
accrued within the jurisdiction of the Indore 
Courts as well as that of Narsinghpur Courts, 
the Courts at both the places will have juris- 
diction to try the suit. This position was 
also not disputed before me. Now, accord- 
ing to S. 28 of the Contract Act, it is com- 
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petent for the parties to enter inte an agres- 
ment that one of the Courts having such 


jurisdiction alone shall try the disputes and ` 


that such an agreement is not contrary to 
public policy. The law on the point has been 
laid down by the Supreme Court in Hakam 
Singh v. Gammon (India) Ltd., (AIR 1971 SC 
740) thus 

“It is not open to the parties by agreement 
to confer by their agreement jurisdiction on 
a Court which it does not possess under the 
Code but where two Courts or more have 
under the Code Civil Procedure jurisdiction 
to try a suit or proceeding an agreement be- 
tween the parties that the dispute between 
them shall be tried in one of such Courts is 
not contrary to public policy. Such an agree- 
ment does not coniravene S. 28 of the Con- 
tract Act.” (Emphasis supplied)* 


9. Now, in this case as stated above, the 
defendant has set up a plea to the effect that 
Narsinghpur Courts have exclusive jurisdic- 
tion to entertain the suit; whereas the plaintiff- 
appellant averred in the plaint para 12 that 
the Indore Courts have exclusive jurisdiction 
to try the suit, as stated above. The trial 
Court framed issue No. 6 on the point. The 
defendant was ordered to lead evidence, the 
burden of proving the issue being on him. It 
is not in dispule between the parties that the 
agreement duly signed by the Regional Mana- 
ger, of the Indore Branch of the plaintiff- 
company, Sharad Mahadeo Khandekar 
(P. W. 1) was sent to the defendant for send- 
ing it back after duly signing the same, but 
the defendant claims to have inserted in the 
acceptance column the condition to the effect 
“subject to the condition that all disputes 
whatsoever arising between us shall be sub- 
ject to the jurisdiction of the Narsinghpur 
Courts only.” After inserting the aforesaid 
condition and signing the same, the agree- 
ment is said to have been sent by the defen- 
dant on 12-12-1969 to the Indore Branch ‘of 
the plaintiff-company together with a letter, 
a copy of which is Ex. D/6, wherein it was 
made clear that the question of jurisdiction 
had been discussed with Shri Khandekar who 
was clearly toid that the dealership shall be 
acceptable to the defendant only if the plain- 
tiff agreed to all disputes between the parties 
being subject to the jurisdiction of Narsingh- 
pur Courts and that the plaintiff had agreed 
to this condition of the defendant. It was 
also stated in the said letter that insertion of 
the condition in the aforesaid dealership 
agreement to that effect was necessary and 
as such, the defendants were confirming ac- 
ceptance of offer of the plaintiff subject to 
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the said condition. It waa further stated that 
the defendants were wiling to act as dealers 
provided the above condition of Narsinghpur 
Courts jurisdiction only is accepted by the 
plaintiff and that if the above condition is 
acceptable to the plaintiff, then they can keep 
the defendant as a dealer and send goods to 
them. Now, Bhagwandas Nema (DW. 1) in 
para 3 of his statement stated that he had 
sent back to Indore two copies of the agree- 
ment after duly signing them together with a 
letter (carbon copy of which is Ex. D/6) and 
in para 4 he has further stated that these 
documents were sent under a certificate of 
posting, Ex, D/7. The address given on Exhi- 
bit D/7 is as under: R 


“Mis. Kirloskar Brother, 

15, Maharani Road, Indore, M. P.” 
Thus, it is proved by the statement of Bhag- 
wandas Nema (DW. 1) that the dealership 
agreement in duplicate was sent along with 
the said letter to the Indore Branch of the 
plaintiff-company. There is no dispute be- 
tween the parties about the correctness of the 
aforesaid address. This is the very address 
given in the plaint of the Regional Office of 
the plaintiff-company. 


10. Now, the question which arises is as _ 
to the nature and extent of the presumption 
which arises with regard to a letter so posted 
under a certificate of posting. In this respect, 
Sbri Chaphekar was vehement in his reliance 
on the ratio of B. L. Shrivastava’s case (AIR 
1975 Madh Pra 21) (supra), wherein it has 
been held that ‘the certificate of posting may 
give rise to the presumption that the leiters 
were posted, but no presumption can be 
drawn that they were received by the addres- 
see. While making the aforesaid observa- 
tions the cases of Shambhudayal (1963 Jab 
LJ 805) (supra); Harihar Banerji (AIR 1918 
PC 102) (supra) and Mobarik Ali Ahmed, 
(AIR 1957 SC 857) (supra) do not appear to 
have been brought to the notice of this Court. 
In the case of Harihar Banerji (supra), their 
Lordships of the Privy Council have laid 
down the Jaw regarding presumption of letters 
sent by post and/or by a registered post, thus : 

“If a letter properly directed, containing a 
notice to quit, is proved to have been put 
into the post office, it is presumed that the 
letter reached its destination at the proper 
time according to the regular course of busi- 
ness of the post office, and was received by 
the person to whom it was addressed and 
that presumption would apply with still grea- 
ter force to letters which the sender has taken 
the precaution to register, and is. not rebutted 
but strengthened by the fact that a receipt 
for the letter is produced signed on behalf of 
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the addressee by some person other than the 
addressee himself.” 

In the case of Mobarik Ali Ahmed (supra) the 
Supreme Court has made the following ob- 
servations: 


“The main contention in respect of these 
letters is that there is no proof that they were 
received by the appellant at Karachi. It is 
contended that evidence given by either Jasa- 
walla or the complainant that the originals 
were written and posted is not relevant to 
show that the same have been received. It is 
urged that the proof of mere posting of a 
letter is not presumptive evidence of the re- 
ceipt thereof by the addressee unless there 
is also proof that the original has not been 
returned from the Dead Letter Officer. 

Illustration (b} to S. 16 of the Indian Evi- 

dence Act, 1872 is relied on for the purpose 
and it is urged that a combination of the 
two facts is required to raise such a presump- 
tion. We are quite clear that the illustration 
only means that each one of these facts is 
relevant. It cannot be read as indicating that 
without a combination of these facts no pre- 
sumption can arise. Indeed that section with 
the illustrations thereto has nothing to do 
with presumptions but only with relevance. 
Some cases relating to this have been cited 
before us. We have considered the same but 
it is unnecessary to deal with them.” 
As held by the Privy Council in Harihat 
Banerji’s case (AIR 1918 PC 102} (supra) 
“and as held by the Supreme Court in the 
case of Mobarik Ali Ahmad, (AIR 1957 SC 
857) (supra), on proof of the facts that a 
letter properly containing the particular docu- 
ment is proved to have been put into the post 
office, it is presumed that the letter sent 
through the post office reached the addressee. 
This presumption is not confined to the pre- 
sumption of that letter being posted merely, 
but extends, to its receipt by the addressee at 
its destination and at the proper time accord- 
ing to the regular course of business of the 
post office. Earlier. a Division Bench of this 
Court in Shambhudayal’s case, (1963 Jab LI 
85) (supra) had ruled on the point thus: 


“It is well settled that unless contrary is 
established by reliable evidence, normal pre- 
sumption is that a communication properly 
addressed and posted must have reached the 
addressee ” 


il. This being the position of law as 
settled by the decisions of the Privy Council 
and the Supreme Court, it has to be regard- 
ed that the observations made by the Divi- 
sion Bench of this Court while deciding the 
ease of B. L. Shrivastava, (AIR 1975 Madh 
Pra 21) (supra), were not intended to lay 
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down the law of universal application and 
the authority relied on by Sbri Chaphekar 
has to be regarded as confined to the decision 
of that case. A decision is only an auth- 
ority for what it actually decides. What is 
of the essence in a decision is its ratio and 
not every observation found therein nor what 
logically follows from the various observa- 
tions made in it. It is not a profitable task 
to extract a sentence here and there from a 
judgment and to build upon it: (Quinn v. 
Leathem, (1901) AC 495, Rel.) See State of 
Orissa v. Sudhansu Sekhar Misra, (AIR 1968 
SC 647). Moreover, this Court cannot be re- 
garded to have proceeded contrary to the law 
laid down by the Privy Council and the Su- 
preme Court governing the point. If it was 
intended in the case of B. L. Shrivastava to 
lay down the law regarding presumption 
touching the question, with due deference and 
all respect at my command ] may venture to 
state that the case relied on does not cor- 
rectly lay down the law on the point. More- 
over. in the case of Har Charan Singh, (AIR 
1981 SC 1284) (supra) the law on the point 
has been laid down thus: 

“Section 27 of the General Clauses Act, 
1897 deals with the topic — “Meaning of 
service by post” and says that where any 
Central Act or Regulation authorises or re- 
quires any document fo be served by post, 
then unless a different intention appears, 


the service shall be deemed to be effect- 
ed by properly addressing, prepaying and 
posting it by registered post, a letter contain- 
ing the document, and unless the contrary 
is proved, to have been effected at the time 
at which the letter would be delivered in the 
ordinary course of post. The section thus 
raises a presumption of due service or pro- 


per service if the document sought to be 


served is sent by properly addressing, pre- 
paying and posting by registered post to the 
addressee and such presumption is raised ir- 
respective of- whether any acknowledgment 
due is received from the addressee or not. It 
is, Obvious that when the section raised the 
presumption that the service shall be deemed 
to have been effected it means the addressee 
to whom the communication is sent must be 
taken to have known the contents of the docu- 
ments sought to be served upon him with- 
out anything more. Similar presumption is 


raised under Illustration (f) to S. 114 of the 
Indian Evidence Act whereunder it is stated 
that the Court may presume that the com- 
mon course of business has been followed in 
a particular case, that is to say, when a letter 


is sent by post by prepaying and properly ad- 
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dressing it the same has been-received by..the 
addressee. Undoubtedly, the presumption 


both under S.-27 of the General Clauses Act. 


as well as under S.. 114 of the Evidence Act 
is rebuttable but in the absence of proof to 
the contrary the presumption of proper ser- 
vice or effective service on the addressee 
would arise. In the instant case, additionally, 
there was positive evidence of the postman to 
the effect that the registered envelope was ac- 
tually tendered by him to the appellant on 
November 10, 1966 but the appellant refused 
to accept. In other words, there was due 
service effected upon the appellant by refusal. 
In such circumstances, we are clearly of the 
view, that the High Court was right in coming 
to the conclusion that the appellant must be 
imputed with the knowledge of the contents 
of the notice which he refused to accept, it 
is impossible to accept the contention that 
when factually there was refusal to accept 
the notice on the part of the appellant he 
could not be visited with the knowledge of 
the contents of the registered notice because, 
in our view, the presumption raised under 
S. 27 of the General Clauses Act as well as 
under S. 114 of the Indian Evidence Act is 
one of proper or effective service which 
must mean service of everything that is con- 
tained in the notice. It is impossible to 
countenance the suggestion that before know- 
ledge of the contents of the notice could 
be imputed the sealed envelope must be 
opened and read by the addressee or when the 
addressee happens to be an illiterate . person 
the contents should be read over to him by 
the postman or someone else. Such things 
do not occur when the addressee is deter- 
mined to decline to accept the sealed enve- 
lope. It would, therefore, be reasonable to 
hold that when service is effected by refusal 
of a postal communication the addressee must 
be imputed with the knowledge of the con- 
tents thereof and, in our view, this follows 
upon the presumptions that are raised under 
S. 27 of the General Clauses Aci, 1897 and 
S. 114 of the Indian Evidence Act.” 
(Emphasis supplied by dotted lines) 
12. In view of the aforesaid discussion, it 
cannot now be successfully contended that 
even when a letter is sent by post by pre-pay- 
ing and properly addressing it, the presump- 
tion (does not?) extends to the receipt thereof 
by the addressee. In view of the law laid down 
in the case of Har Charan Singh (AIR 1981 
SC 1284) (supra), the “observations made in 
B. L. Shrivastava’s case (AIR 1975 Madh Pra 
21) (supra) -cannot- be regarded - any longer 
good law. 


'13.- Now, : as stated by” Bhagwandas 


(PW. .1), he had posted under -certificate of. 
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posting the dealership agreement in ‘duplicata 
after signing them along with the original of 
the letter, Ex. D/6, under a certificate of post- 
ing, Ex. D/7. This letter is properly addres- 
sed and prepaid. Accordingly, it will be pre- 
sumed that it had reached the addressee at 
its destination and at proper time according 
to the regular course of business of the post 
office. The lower Court appears to have 
rightly held so. 

14, The aforesaid presumption is of course 
is rebuttable presumption. Accordingly, what 
is to be examined now is whether the plain- 
tiff-appellant has succeeded in effectively re- 
butting the same. Sharad Mahadeo Khande- 
kar (PW 1) has been examined by the plain- 
tiff-appellant for the purpose. He does not 
state that the address given on the certificate 
of posting (Ex. D/7) is incorrect. He also 
does not state that the correspondence received 
by the Regional Officer of the plaintiff-com- 
pany at Indore is invariably received by him 
or placed before him. In Para 20 of his de- 
position he admits that no record is kept of 
the documents received under ordinary post 
and further explains this statement by saying 
that they are not entered in the Inward-regis- 
ter. The trial Court has after evaluating his 
statement as a whole treated it as unreliable. 
Thus, there is no effective rebuttal of the 
aforesaid presumption. Reliance by Shri 
Chaphekar on the ratio of Rameshchand’s 
case (1976-1 MPW Notes 107) (supra) and the 
case Of Meghji Patel (AIR 1968 Bom 387) 
(supra) is of no avail as the question whe- 
ther in a given case the presumption stands 
rebutted or not, varies from facts to facts of 
each case. In the case of Puwada Venkate- 
swara Rao, (AIR 1976 SC 869) (supra) it has 
been held that ‘a denial of service by a party 
may be found to be incorrect from its own 
admission or conduct? (AIR 1968 Bom 387 
and (1948) 52 Cal WN 659, considered), 

15. Having regard to the facts and cir- 
cumstances of the case as found by the trial 
Court and as discussed above, it has to be 
held that the presumption of receipt of dealer- 
ship agreement along with the letter claim- 
ed to have been sent by the defendant on 
12-12-1969 has not been rebutted in this case. 

16. In the statement of Bhagwandas Nema 
(DW. 1) in para 14 it has come that the plain- 
tiff-company began to send the defendant 
goods according to the agreement. This fact 
further goes to strengthen the presumption. 
Thus, the presumption stands corroborated by 
the factum of the dealings -on the basis of 
the ageement in which the condition in ques- 
tion was inserted by the defendant and which 


. was sent with a specific letter to. the effect that 


unless the condition regarding Narsinghpur. 
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Courts having - exclusive jurisdiction, was ac- 
cepted, the offer made by the plaintiff will 
not be accepted by the defendant. So far as 
the reliance placed by Shri Chaphekar on re- 
minders (Ex. D/2, dated 29-10-1969 and 
26-9-1969, Ex. D/3) sent on behalf of the 
plaintiff-company to the defendant goes it 
does not improve the case of the plaintiff. It 
rather goes against them, inasmuch as absence 
ef any reminder after 12-12-1969 by the 
plaintiff-company to the defendant goes to 
show that the agreement claimed to have 
been sent by the defendant must have been re- 
ceived by the Regional Office of the plaintiff- 
company, that too subject to the condition 
inserted by the defendant. Shri Chaphekar 
also tried to take help of the agreement dated 
1-8-1967 (Ex. P-11). In this agreement no 
doubt there is a term regarding Kirloskarwadi 
Civil and Magisterial Court having exclusive 
jurisdiction to entertain all disputes between 
the parties (See term No. 16). However, re- 
liance on the said term contained in Ex. P/11, 
cannot be regarded to be beneficial to the 
plaintiff for present purposes, inasmuch as 
even according to the case of the plaintiff 
there appears to have been made a departure 
on the point inasmuch as in the original 
agreement sent to the defendant there was no 
such term. It will not be out of place to 
state here that in the plaint the plaintiff has 
set out a plea that Indore Courts alone will 
have jurisdiction to entertain the suit, but 
this plea has remained unsubstantiated due to 
paucity of evidence on the point. The evi- 
dence on the point could have been very 
much led by the plaintiff in rebuttal in issue 
No. 6, quoted above. In this view of the 
matter, the main contention advanced on be- 
half of the plaintiff-appellant to the effect 
that the aforesaid presumption stands rebut- 
ted, does not merit acceptance. 


17.. This brings me to the Inst contention 
advanced on behalf of the plaintiff-appellant. 
It is true that the terms contained in the 
` dealership agreement were for a period of one 
year ending on 31-7-1970. However, the deal- 
ings between the parties undisputedly con- 
tinued thereafter. The plaintiff is laconically 
silent about the term subject to which the 
dealings between the parties were so con- 
tinued. Accordingly, it will be regarded that 
the relationship of the parties continued to be 
governed by the terms incorporated in the 
dealership agreement, one of which has been 
- filed as Ex. D/1, by the defendant in the case. 
Accordingly, as held by the trial Court all 
the terms, including the term regarding ex- 


clusive jurisdiction being of..the Narsinghpur - 
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Courts continued: to regulate the dealings be- 


tween the parties and all the dealings in re- 
spect of which the suit giving rise to this ap-! 
peal has been brought were thus regulated by | 
them. 

18. For the reasons stated above and for 
other reasoning employed by the learned 
Addl. District Judge, which is not shown to 
be vitiated by any mistake of law, misreading 
of evidence or in any way perverse or to have 
been arrived at by ignoring material evidence 
either, the impugned order of return of the 
plaint deserves to be maintained and is here- 
by affirmed, 

19. Accordingly, in accordance with ‘the 
discussion aforesaid all challenges to the im- 
pugned order fail and with them fails the ap- 
peal. As such, this appeal is dismissed with 
costs. Counsel’s fee shall be as per the 
Schedule, if certified. 
Appeal dismissed. 


AIR 1982 MADHYA PRADESH 81 
G. P. SINGH, C. J. AND K. K. DUBE, J. 


Smt. Renu Vaid, Petitioner v. Ravi Vaid, 
Respondent. 


Misc. Peta, No. 811 of 1981, DJ- 30-11- 
1981. 


Constitution of India, Art. 226 — Habeas 
corpus —- Custody of miner — Mother leav- 
ing child in custody of father — Petition by 
mother after 3 years — Child not recognising 
mother — Father held should continue cus- 
tody. (Hindu Minority and Guardianship Aci 
(1956), S. 6 (a) ). 

- In matters relating to the custody of a 
minor it is well settled that the paramount 
consideration is the welfare of the minor and 
not the legal right of this or that party. The 
proviso to S. 6(a) of the Hindu Minority and 
Guardianship Act, 1956, also raises a strong 
presumption that mother’s protection fos 
children of tender age is indispensable. There 
may, however, be circumstances in a particular 
case which rebut this presumption and in 
such a case the welfare of the minor, although 
of tender age, lies in giving custody to the 
father. (Case law discussed). (Para 5) 

In the instant case a habeas corpus peti- 
tion for custody of child was filed by tho 
mother 3 years after she had left her matri- 
monial home leaving her eleven months old 
child in custody of its father. Since then the 
child continuously lived with his father and 
eventually stopped recognising -his mother, the 


. petitioner, 
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Held that the father should continue the 
custody of the child as the handing over of 
the child to the mother would create many 
problems and the child would feel miserable 
in the petitioner’s company until he starts re- 
cognising her as his mother. (Para 5) 
Cases Referred: Chronological Paras 
(1981) 3 SCC 92 
AIR 1978 Madh Pra 24 
AIR 1977 SC 1359 
(1977) 1 All ER 656 : (1977) 2 WLR 

44 (CA), S. (B. D> v. S. (D. 3.) 
AIR 1976 Madh Pra 92 
AIR 1973 SC 2090 
AIR 1973 Ker 100 (FB) 

AIR 1971 Mys 69 

AIR 1970 Ker 1 (FB) 

AIR 1969 Delhi 283 

(1969) 1 All ER 788 : (1970) AC 668: (1969 

2 WLR 540 (AL), J. v. C. 
AIR 1959 Ker 403 
(1951) 1 All ER 942 : (1951) AC 352: (1951 


wh bah db bah ADH 


New be fe 


1 TLR 755 (PC), Mckee v. Mckee 4 
AIR 1941 Bom 103 4 
M. L. Chansoria, for Petitioner; Y. S. 


Dharmadhikari, for Respondent. 

G. P. SINGH, C. J.:— This is a petition 
by a mother for issuance of a writ of habeas 
corpus for custody of her minor son Vivek 
who is, for the time being, in the custody of 
the respondent, his father. 


2. The parties come from well-to-do tami- 
lies. They were married at Indore on 12th 
Dec., 1976. The child was born on 23rd Dec., 
1977 at Jabalpur in a nursing home. The 
petitioner’s parents reside at Jabalpur. The 
petitioner’s father is a M. E. S. Contractor. 
The petitioner and the child went to Indore 
sometime in Feb., 1978. The case of the 
petitioner is that she and the respondent went 
to Delhi in Oct., 1978. The respondent on 
23rd Oct., 1978 disappeared with the child 
and came back to Indore. The petitioner re- 
turned to Indore on 26th Oct., 1978, but she 
was not allowed to enter the respondent’s 
house. This story is denied by the respon- 
dent. According to him, the petitioner on 
her own left the matrimonial home with her 
brother on 21st Oct., 1978 without caring fop 
the child who was then eleven months old. 
According to the respondent, the petitioner 
left for good and she came a few days 
thereafter and stayed in a hotel only with a 
view to get back her jewellery and woollen 
clothes. In our opinion, it is not necssary 
to decide the controversial facts here; very 
likely, there is a considerable overstatement 
by both the parties. There are two letters 
{Annexures 5 and 6) written by the petitioner 
to the respondent in Oct. and Nov., 1978. 


v. Ravi 


A. TLR. 


These letters appear to be normal letters. 
There is no complaint in them that the child 
was removed by the respondent when the par- 
ties were at Delhi. There is also nothing in 
them to show that the petitioner had left for 
good her matrimonial home at Indore and 
that she had no concern either for her child 
or her husband. It appears that from Dec., 
1978 to June 1981 the relations of the par- 
ties met on various dates and efforts were 
made for reconciliation, but nothing came 
out of them. In Dec., 1978 and Oct., 1979, 
the petitioner sent parcels of woollen clothes 
for the child which showed continuing con- 
cern for the child. In November, 1979 she 
also sent some medicines for her father-in-law 
which he refused to accept. On 9th July, 
1980 the respondent applied at Indore for 
divorce under S. 13 of the Hindu Marriage 
Act. The petitioner on 3rd July, 1981 ap- 
plied in a Delhi Court for restitution of con- 
jugal rights. On 9th July, 1981, the peti- 
tioner filed the present petition for custody of 
the child. 


3. We fried our best that the 
should reconcile. Learned counsel 


parties 
for the 


petitioner made a statement before us that 


the petitioner is prepared to go uncondi- 
tionally to the respondent, We were also in- 
formed that the petitioner withdrew her ap- 
plication for restitution of conjugal rights 
pending in Delhi Court on 13th Oct., 1981 as 
a step towards reconciliation, The respon- 
dent, however, was not that co-operative and 
we failed in our efforts to bring about re- 
conciliation. We still hope that the parties 
who are well educated will for the sake of 
the child, if not for themselves, forget the 
past and will turn a new leaf and start living 
together. However, at this stage when the 
parties have not reconciled, we have to de- 
cide their dispute about the custody of the 
child, 

4. We heard the learned counsel for the 
parties at length, We were referred to a 
number of cases, These cases are: (Dr. (Mrs.) 
Veena Kapoor v. Varinder Kumar Kapoor 
(1981) 3 SCC 92; Rosy Jacob v. Jacob, AIR 
1973 SC 2090; Mohini v. Virender Kumar, 
AIR 1977 SC 1359; Saraswathibai Ved v. 
Shripad Ved, AIR 1941 Bom 103; Vasudevan 
v. Viswalakshmi, AIR 1959 Ker 403; Chander 
Prabha v. Prem Nath, AIR 1969 Delhi 283; 
Marggarate v. Chacko, AIR 1970 Ker 1 (FB); 
Radha Bai v. S. K Mudaliar. AIR 1971 Mys 
69; Chacko Pulparampil v. Margarete Maria, 
AIR 1973 Ker 100 (FB); Veena v. Prahlad, 
AIR 1976 Madh Pra 92: Usha Devi v. Kailash 
Narain, AIR 1978 Madh Pra 24; Mckee v. 
Mckee, (1951) 1 Aik ER 942 (PQ); J. v. Cy 
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(1969) 1 All ER 788 (HL) and S. (BD) v. 
S$. (DJ), (1977) 1 All ER 656 (CA). 


5. The general principle in matters relat- 
ing to the custody of a minor is well settled 
that the paramount consideration is the wel- 
fare of the minor and not the legal right of 
this or that party. The cases referred to us 
all proceed upon this principle. We may also 
in this connection refer to the proviso to Sec- 
tion 6 (a) of the Hindu Minority and Guar- 
dianship Act, 1956, which provides that the 
custody of a minor who has not completed 
the age of five years shall ordinarily be with 
the mother, There is a strong presumption 
that mother’s protection for children of ten- 
der age is indispensable. There may, how- 
ever, be circumstances in a particular case 
which rebut this presumption and it may be 
held that the welfare of the minor, although 
of tender age, lies in giving the custody to 
the father. With these general observations, 
let us examine the facts and circumstances of 
the instant case. Whatever may be the re- 
ason, the child has been living continuously 
from the last week of Oct., 1978 with the res- 
pondent. In Oct., 1978 the child was only 
eleven months old and the learned counsel for 
the petitioner was candid enough in admitting 
that the child, who is now nearly four years 
of age, does not recognise the mother. The 
child is being educated in a good kinder- 
garden school (St. Paul School) at Indore 
which is at a short distance from the respon- 
dent’s residential house. It is also not in dis- 
pute that the respondent is a well-to-do per- 
son. The parents of the respondent live with 
him and the respondent’s mother is giving the 
child all motherly affection. The child was 
brought before us and we found him quite 
happy with the respondent and his grand- 
mother. The petitioner is also well educated. 
She is B.Sc. B.Ed., M.A. She is employed 
as a teacher in a school at Jabalpur on a 
monthly salary of Rs. 450/-. She lives with 
her parents who are well-to-do. The im- 
portant factor, however, against the petitioner 
is that whatever be the reason she left the 
child more than three years back and the 
child does not now recognise her. The handing 
over of the child to the petitioner at this 
stage would create many problems and the 
child would feel miserable in the petitioner’s 
company until he starts recognising her as 
his mother. In these circumstances, we have 
reached the conclusion that the welfare of the 
child lies in continuing the custody with the 
respondent with liberty to the petitioner to 
see the child at Indore. We, therefore, order 
as follows: 


Kishan v. M. P. S. R. T. Corpn., Bairagarh 


M. P. 83 


(1) The respondent will have the custody of 
the child. 


(2) The respondent will permit the peti- 
tioner fo see the child either in his house or 
in the house of some common friend, such 
as Mahesh Das Ji whose name was suggest- 
ed at the time of hearing, on Saturdays os 
Sundays or on holidays with liberty to the 
petitioner to have the child with her for 
about four hours during day time. This op- 
portunity shall be given to the petitioner at 
least five times in a month. The petitiones 
will inform the respondent, by giving a prion 
notice of at least a week, when she wants to 
visit Indore and see the child. Any difficulty 
in the implementation of this direction will 
be settled by the District Judge, Indore, if an 
application for that purpose is made to him 
by either party. 


6. As in custody cases no order is final, 
the parties can again apply for further direc- 
tion if and when the circumstances change. 
There will be no order as to costs of this 
petition, 

Order accordingly. 


AIR 1982 MADHYA PRADESH 83 
(INDORE BENCH) 
S. S. SHARMA AND K. N. SHUKLA, JJ. 
Kishan and others, Appellants v, M. P. 
State Road Transport Corporation, Baira- 
garh, Bhopal and another, Respondents. 


Misc. Appeal No. 182 of 1979, Dj/- 
1981.* 


Motor Vehicles Act (4 of 1939), S. 110-B 
— Negligence — Victim, a lady sitting on 
Puliya (culvert) of 12 ft. width — But, while 
crossing that Puliya crushing legs of victim — 
Held, negligence on part of driver was 
amply made out — Fact that speed of vehi- 


8-4- 


cle was slow was immaterial — Whether 
crush injury resulted from front wheel or 
rear wheel was also immaterial. (Para $) 
Cases Referred: Chronological Paras 


AIR 1975 Mad 65:1975 Acc CJ 215 9 

S$. K. Jain, for Appellants; M. L. Dhupar, 
for Respondents. 

S. S. SHARMA, J.:— This appeal under 
Section 110-D of the Motor Vehicles Act, 
1939 is against the award dated 9th May, 
1979 in clainı case No. 39 of 1979 (1978) by 
member, Motor Accidents Claims Tribunal, 
Mandieshwar, whereby the petition filed by 


*Against award of S. M. Jog, Member, 
Motor Accidents Claims Tribunal, Mandle- 
shwar, D/- 9-5-1979. i 


LY/AZ/G300/81/SSG 





84 M. P. 


dismissed. 


2. Appellant No. 1, Kishan is the husband 
of deceased Sudamabai. Appellants Nos. 2 
to 5 are their minor children of different 
ages. Respondent No. 2 Razzaque, on 24th 
Jan., 1978 was the driver on the passenger 
bus bearing registration No. MPN 7068 be- 
longing to the respondent No. 1 Corporation. 
There is no dispute on the question that on 
24th Jan., 1978 deceased Sudamabai met 
with an accident from the passenger bus 
MPN 7068 belonging to the respondent-Cor- 
poration and respondent No, 2 was then 
driving that vehicle. 


3. Appellant, claimants and the respon- 
dents, however, gave different versions with 
regard to the manner of accident. The ver- 
sion of the appellants in the claim petition 
was that while Sudamabai was going to the 
field and she had just crossed the Puliya the 
aforesaid bus dashed against her as a result 
of which, she fell down. It is further alleg- 
ed that the bus had run over the right leg 
resulting in crush injuries. As against this 
the version of the respondents was that 
while the bus had reached one of ends of 
the Puliya, a bullock cart was seen coming 
from the opposite direction. The respondent, 
therefore, stopped the bus but the cart 
driver gave a signal to respondent No, 2 to 
cross the Puliya. That Puliya was zig zag 
and when the bus had crossed half way, 
Sudamabai who was sitting on a corner 
over that puliya, jumped and dashed against 
the hind portion of the vehicle. Respondent 
No. 2 then stopped the bus and took Suda- 
mabai to the hospital. 

4. It has been borne out from the evi- 
dence of Dr. Jain (P. W. 3) that Sudamabai 
was admitted in the hospital on 24th Jan., 
1978 who had crush injuries on her right 
leg. She remained admitted in the hospital 
till 15th May, 1978. 

5, Learned Tribunal didnot find it to be 
proved that the accident occurred due to the 
rash and negligent driving of the vehicle by 
respondent No. 2. He also held that the 
death was not. due to the injuries sustained 
in the said accident. He, however, assessed 
the amount of compensation at Rs. 7,040/-. 
As a result of the different findings, the 
claim petition was dismissed. 

6. The first question to be considered is 
about the alleged rash and negligent driving 
of the vehicle by respondent No. 2. It is an 
admitted fact that the accident took place at 
a Puliya. It also stands admitted that at 
the time of the accident, the vehicle was 
crossing the Puliya. The difference however, 


Kishan v. M. P. $. R. T. Corpn., Bairagarh : 


the appellants: claiming: cempensation was. 


A. I. R. 


is that while: according: to the ` claimants, 
Sudamabai was going to the field when the 
accident had occurred and according to the 
respondents, she was sitting-on the Puliya 
and suddenly jumped resulting into a dash 
against the vehicle. From the evidence of 
Dr. Jain (P, W. 3) it is amply borne out that 
Sudamabai had crush injuries which is indica- 
tive of the fact that the wheel of the bus had 
run over her leg. Admittedly none of the 
claimants was present on the spot at the 
time of accident. Babulal (P. W. 2) was ex- 
amined as an eye-witness of the accident. 
The Tribunal did not accept his evidence be- 
cause of the contradictory version given by 
him as also for some other reasons mention- 
ed by him. According to the report Exhi- 
bit P/2 given by Dr. Jain (P. W. 3) Sudama- 
bai had crush injuries on the right foot and 
ankle joint. There were fractures of bones 
of foot. 

7. On behalf of the respondent Satish 
Kumar (N. A. W. 1), Wahid Mansoor 
(N. A. W. 2) who was the conductor of that 
bus and Abdul Razzaque (N. A. W. 3) re- 
spondent were examined. According to 
Satish Kumar (N. A. W. 1) Sudamabai with 
her legs hanging was sitting on the Puliya. 
The bullock cart was coming from the oppo- 
site direction. When the bus crossed the 
puliya, the hind part struck with Sudamabai’s 
leg which resulted in injuries to her right 
foot. This witness claims to be a passenger 
in that bus, The evidence of Wahid Man- 
soor (N. A. W. 2) also is that a woman was 
seen sitting on the puliya. After when the 
bus had crossed, he told the driver to stop 
the bus due to the sound that he had heard. 
When he got down, he saw that woman sit- 
ting on the Puliya with her hand on the 
knee. He has denied any knowledge about 
that woman having jumped from that Puliya. 
He could not say how she received injuries. 
Respondent No. 2 has also stated that the 
accident took place while he had crossed the 
Puliya. He does not say anything about the 
Jady having jumped from that Puliya. 

8. In our opinion, it stands amply prov- 
ed that while Sudamabai was sitting on the 
Puliya and the vehicle was crossing that 
Puliya, her leg had been crushed by the vehi- 
cle driven by respondent No. 2. It has 
been admitted by Wahid Mansoor (N. A. W. 
2) that the width of the Puliya is about 
12 feet while the width of the bus was about 
8 feet. There can be no dispute even on the 
question that Sudamabai must have been 
seen sitting on that Puliya. It was the duty 
of respondent No. 2 to have driven the bus 
from a reasonable distance from Sudamabai. 
Even if we accept the story given by the 
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witnesses for the respondents, the- negligence 
on the part of respondent No. 2 is quite 
obvious. While crossing respondent No. 2 
was expected to have taken a reasonable care 
- | that the vehicle or any part thereof does not 
dash against Sudamabai who was sitting on 
the Puliya. In such a case the speed of the 
vehicle being slow is an irrelevant factor. 
E is equally irrelevant in such a case whe- 
ther the crush injury was as a result of the 
front wheel or tle rear wheel. Thus, even 
on the evidence of respondents themselves, 
Fash and negligent driving of respondent 


No. 2 at the time of accident is amply made 
ont, 


9. As stated earlier, Sudamabai remained 
In the hospital till 15th May, 1978. She was 
under treatment in the hospital. She had 
multiple compound fracture and due to com- 
~ plications, had developed tetanus and 
jaundice. She had developed Gangrene also. 
No doubt, Dr. Jain gave a contrary version 
in para No. 8 of his evidence that Sudama- 
Dai had not developed Gangrene. He also 
opined that the cause of her death could 
not be the injuries. It was contended on 
behalf of the respondents that as the cause 
of death was not the injuries, the appellants 
are not entitled to claim any compensation 
owing to Sudamabai’s death. A similav 
question was considered in Govind Singh v. 
A. S. Kailasam (1975 Ace CJ 215): (AIR 
1975 Mad 65). After referring to the various 
decisions, it was held as follows (at p. 69 of 
AIR) :— 

“Having regard to the fact that the setting 
in of tetanus is a foreseeable and likely con- 
-~ sequence of any bleeding injury and in the 
absence of evidence to show that any other 
supervening cause brought about the tetanus 
infection there is absolutely no possibility of 
Heera Bai’s death being caused by novus 
actus interveniens. The fribunal’s reasoning 
and conclusion on this aspect of the matter 
fs clearly erroneous and I have no hesitation 
in holding that Heerabai’s death was due to 
causes directly connected with the injury 
sustained in the accident.” 


We do not find that the cause of death of 
Sudamabai was remote or unconnected with 
the injuries sustained by her. In our opinion, 
these complications are quite foreseeable and 
_. are not of uncommon developments. De. 
Jain (P. W. 3) has stated that she was remov- 
ed from the hospital on 15-5-78 just at the 
time when she was more or less dying, 
That being so, the respondents could not 
escape the liability only on the ground that 
the injuries by themselves which.she had re- 
ceived was the immediate cause of her death. 


Dena. Bank v: M. P. N. Y. Corpn. ‘Ltd.’ 
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OA. The Tribunal bas adversely com- 
mented upon the discrepancies in the name 
of the injured in the different pages of the 
Bed -Head ticket. Dr. Jain (P. W. 3) bas 
been asked about. the discrepancies but noc- 
body questioned him about the reason there- 
of, The evidence of Dr. Jain cannot how- 
ever, be rejected merely because of the said 
discrepancies. His opinion about the injuries 
to Sudamabai and the subsequent complica- 
tions in the hospital which obviously were 
due to the injuries remained unchallenged. 

10. On behalf of the respondent a faint 
attempt was also made to urge that the 
amount of compensation determined by the 
Tribunal deserves to be reduced. The Tribu- 
nal while determining the amount has taken 
into account so many relevant factors. Even 
if some of the factors were to be ignored 
the amount does not deserve to be reduced 
on the ground that the value of money has 
in the meantime comparatively gone down. 
An, attempt was also made on behalf of the 
appellant to say that the amount of compen- 
sation deserves to be enhanced, on going 
through the evidence and the circumstances, 
in ous opinion, the amount as he has been 
determined by the Tribunal does not call fos 
any interference, 

il. As a result of our findings the im- 
pugned award of the Tribunal cannot be’ up- 
held and deserves to be set aside. The ap- 
pellants would be entitled to Rs. 7,040/- as 
compensation. 

12. Consequently, this appeal is allowed. 
Fhe impugned award is set aside. The ap- 
pellants shall be entitled to an amount of 
Rs. 7,040/- from the respondents, The ap- 
pellants shall also be entitled to interest @ 
Rs. 6 per cent per annum from the date of 
the award by the Tribunal i.e. from 9-5-79. 
In view of the divided success, there shali be 
no order as to the costs of this appeal which 
shall be borne by the parties as incurred. 

Appeal allowed. 
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G. P, SINGH, C. J. AND 
FAIZANUDDIN, J. 


Dena Bank, Appellant v, The Madhya 
Pradesh National Textiles Corporation 
Ltd, Respondent, 


First Appeal No, 172 of 1999, D/- 
16-12-1981.* 
Negotiable Instruments Act (26 of 


1881), S. 50 — Effect of endorsement —. 


*From decree of H. N. Hazari, Addl. 
Dist, J., Burhanpur, D/- 8-5-1979. 
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On receipt of documents of bills from 
customer, bank crediting value thereof 
to customer’s account and permitting 
customer to withdraw therefrom — Bank 
is the holder of documents, i.e, bilis 
for full value — It cannot reverse credit 
entry without returning documents ta 


customer if drawee dishonours them. 
(Banker and Customer), 
If the bills and the relevant docu- 


ments presented by its drawer are ac- 
cepted by a banker with endorsement in 
its favour and the same are immediately 
discounted by the banker without wait- 
ing for its collection by the drawee, by 
giving full credit for the entire amount 
of the document, so presented, the ban- 
ker itself becomes a purchaser and the 
holder thereof for full value. 
(Para 16) 
Where the Manager of a bank deposed 
that after receiving the hills from the 
customer duly endorsed in favour of the 
Bank, the value thereof was credited to 
the account of the customer and if the 
customer so desired he might withdraw 
the said amount from his account and 
also deposed that the amount so credit- 
ed was the value of the goods covered 
by the bills and that after the transport 
receipts are presented to the Bank duly 
indorsed in its favour, the Bank further 
indorses the same in favour of the col- 
lecting agent and that party alone will 
get the goods in whose favour the bank 
endorses the same, it was amply clear 
that the bank was not only a collecting 
agent of the documents presented to it 
by the customer but the documents on 
presentation were discounted by the 
Bank and the value was credited to the 
account of the customer immediately 
without waiting for its collection from 
the draweée, and the Bank was purchaser 
of title documents and it was holder 
thereof for full value. Consequently, 
in such a case, it was the responsibility 
of the Bank itself to collect the amount 
of the bills from the drawee to reim- 
burse itself and if the drawee refused 
or the documents were dishonoured or 
the drawee could not be found, to pre- 


sent the documents back to the drawer 


and collect the value thereof either in 
cash or by reversing the credit entry 
by debiting the same amount in the 
drawer’s account but not otherwise. 
(Para 17) 
Cases Referred: Chronological Paras 
1966 MP LJ 728: (1966) 61 ITR 555 16 
AIR 1965 SC 1954 12 
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P. K. Munshi, for Appellant; G. M. 
Chaphekar with A. K. Khaskalam, for 
Respondent, 

FAIZANUDDIN, J.:— This is gq de- 
fendant’s appeal, directed against the 
judgment and decree dated gth May 
1979, passed by the Additiona] District 
Judge, Burhanpur, in Civil Suit No, 1-B 
of 1972, whereby the plaintiff's suit has 
been decreed, 


2 The undisputed facts between the 
parties are that Tapti Mill, Burhanpur. 
was a limited company, having its regis- 
tered office at Burhanpur, which was 
declared a Relief Undertaking Mill, 
under Industria] Development Regula- 
tion Act, 1951, and its management 
vested in the Central Government and 
Was being managed by the Authorised 
Controller, The defendant Bank is one 
of the Scheduled Banks which carries 
On banking business, having ts register- 
ed office at Harriman Circle, Fort, Bom- 
bay, and a branch at Lal Bagh, Burhan- 
pur, besides other places. Jl has also 
not been disputed that the plaintiff com- 
pany transacted business for sale of 43 
bales of cloth, manufactured by plain- 
tiff mill to one Bombay Textiles Agency, 
Sewapur, Purnia, Bihar, The consign- 
ment of 43 bales of cloth was booked 
On various dates in Jan, and Feb. 1972 
as detailed in plaint para 4, by road, 
through the carriers Messrs, Road Tran- 
sport Company against respective motor 
transport receipts. The 24 bills of the 
said consignments, Motor Transport 
Receipts along with demand drafts were 
presented to the defendant Bank duly 
endorsed in favour of the defendant 
Bank, 

3. The plaintiff company brought 
the suit against the defendant Bank 
(hereinafter referred to as the Bank) 
for a Claim of Rs. 81,075/50 towards cost 
of Bills and Hundies and interest, on the 
ground inter alia that the Bank in usual 
course of its business purchased bills 
for collection and credited the amount of 
such bills in the account of its customers 
and received Hundi-builty (Transport 
Receipts) duly endorsed in its favour for 
presentation to the concerned party to 
secure its collection, The plaintiff com- 
pany was one of its such customers who 
besides other accounts had a “Bill pur- 
chase account” with the Bank. The 
plaintiff averred that a respresentative 
of Bombay Textile Agency, Semapur, 
District. Purnia, Bihar had purchased 43 
bales of cloth from the plaintiff, worth 
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Rs. 77,975-50 p. and instructed to send 
the relevant documents for collection of 
price through any Bank. Accordingly, 
the plaintiff company consigned the said 
goods on various dates in Jan. and Feb. 
1972 as detailed in plaint para No. 4, 
through the carriers Messrs. Road Tran- 
sport Company for delivery against 
motor transport receipts along with the 
demand drafts (Hundies) covering the 
price of the goods consigned duly en- 
dorsed in favour of the defendant Bank 
on various dates when the consignments 
were despatched in Jan. and Feb. 1972. 


4. It has been further averred by the 
plaintiff company that as usual and as 
per practice of bill purchase facility, the 
defendant Bank purchased the said bills 
of the plaintiff company, worth 
Rs, 77,975-50 and accepted the aforesaid 


all the Hundies for the Jike amount 
drawn on Bombay Textiles Agency, 
Semapur, along with respective tran- 


sport receipts duly endorsed in fayour 
of the Bank and credited Rs. 77,975-50 
to the account of the plaintiff company 
and took upon itself the responsibility of 
securing the said amount from the party 
concerned through any scheduled Bank 
and to reimburse’ to itself the price of 
the said bills purchased from the plaintiff 
company. 


5. The plaintif company pleaded 
that to its surprise the defendant Bank 
by its jetter dated 5th May 1972 (Ex. 
P-2) informed the plaintiff company that 
as the bills were long outstanding in 
their books against the plaintiff, and 
therefore the Bank was reversing the 
credit entry and debiting the amount of 
the said bills. The plaintiff company 
by its letter dated 10th May 1972 (Ex. 
P-5) protested agains; it by contending 
that if the Bank had by its negligence 
or otherwise wrongly delivered the docu- 
ments by réason of which the goods have 
been lost, the plaintiff is entitled for 
payment of the amounts covered by the 
bills purchased by the Bank and the 
Bank had no right to debit the price 
unless the relevant documents purchased 
by the Bank or the goods covered by 
them are returned back to the plaintiff 
company. In spite of this protest, the 
defendant Bank neither returned the re- 
levant documents nor struck off the 
debit entry and hence the plaintiff. 
brought this suit for recovery of the said 
amount with interest, 

6. The defendant Bank contested the 
suit by contending that the Bank does 


Dena Bank v. M. P. N. T. Corpn. Lid, 


M. P. 87 


not purchase any bills or documents and 
no purchase as such is involved in any 
of the transactions., The Bank pleaded 
the usual practice followed by it in the 
Ordinary course of its business in the 
matter of collection of bills accompani- 
ed with relevant documents like this. 
The Bank acts only as a collecting 
agent merely earning a commissicn and 
receive the usual handling charges. The 
documents are endorsed in favour of the 
Bank with a view to facilitate collection 
and also by way of security for the cre- 
dit facility provided by crediting the 
amount to the eustomer’s account in 
anticipation of collection. If the drawer 
gives specific instructions for collection 
of bills through a particular agency, the 
Bank proceeds to do so, But where no 
Such instructions are given the Bank 
collects the bills through one of its own 
branches or any other Bank of its choice. 
When the pills and documents are re- 
ceived and accepted by the Bank for 
collection, the Bank’s customers are re- 
quired to fill and sign a printed applica- 
tion form (Annexure ‘A’ and marked as 
Ex. P.-9) in which the blank space is 
provided for noting the agency through 
which the bills are to be routed. But 
the blank space in the form being very 
short, is generally left vacant by the 
customers and the instructions for rout- 
ing the documents through a particular 
agency are noted on the bill, and invoices 
which are treated sufficient and as 
part and parcel of the application form. 
If the amount is collected the same is 
credited in the ‘Bills Purchased Account’ 
of the customer. But if the amount is 
not collected, the credit entry initially 
made in favour of the customer is re- 
versed by debiting the same amount with 
interest in the current account of such 
a customer and such reverse entries are 
also made in case of undue delay in eol- 
lection, 


7. The defendant Bank, while admit- 
ting the receipt of bills of the goods ac- 
companied by relative Transport receipts 
and demand drafts duly endorsed in its 
favour as payable to the defendant Bank 
Or its order, denied the allegations ¢hat 
the Bank was purchaser of the said pills 
from the plaintiff company and took the 
plea that it was only a collecting agent 
for the plaintiff company according to 
its instructions and on the conditions 
appearing in the application form a speci- 
men of which is Ex. P-9. The Bank also 
denieq: that the plaintiff instructed to 
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send the documents through any Bank 
for collection of the price of 43 bales 
worth Rs. 77,975-50, and pleaded that 
the plaintiff instructed for collection of 
the bills through the “Canara Banking 
Corporation, Semapur Factory, Bihar,” 
and accordingly, when the plaintiff 
handed over the 14 (247?) bills and the 
relevant documents to the defendant 
Bank with application in printed form, 
for the purposes of: collection, the Bank 
was specifically instructed by the plain- 
tiff company to send the bills and docu- 
ments for presentation and collection to 
the Canara Banking Corporation, Sema- 
pur and the Bank Manager, Shri Chi- 
man Lal Shah (D. W, 1) was also orally 
communicated the said instructions. Not 
only this, but the plaintiff company had 
also noted these instructions on the bills. 
The defendant Bank acting on the in- 
structions so given, sent all the bills and 
documents for the 43 bales on six dif- 
ferent dates by post under registered 
covers addressed to Canara Banking 
Corporation, Semapur, with necessary 
instructions for presenting the pills and 
delivery of documents duly endorsed 
after collection to the drawee named in 
the bills, but no intimation as to collec- 
tion of bills was received by the Bank 
within a reasonable time, and therefore, 
the Bank, on 12-4-1972, wrote to the 
Canara Banking Corporation, Semapur, 
making the necessary enquiry. But this 
letter was received back on 26-4-1972 
with the remarks that the addressee had 
teft”, The defendant Bank later. on 
learnt that there was no such branch of 
the Canara Bank at semapur and that 
the registered covers were in fact deli- 
vered to one “Canara Banking” Corpora- 
tion, Semapur, for whom one Ratanlal 
Agarwal signed as Manager and thus 
someone played fraud in receiving the 
documents as also in forging endorsement 
on the same and obtained the delivery 
of the 43 bales from the Carrier for 
which the Bank lodged a report with the 
police on 30-7-1972, but no action was 
taken, 


8. In the aforementioned circum- 
stances, the Bank pleaded justification in 
reyersing the credit entry and contend- 
ed that the plaintiff company was not 
entitled to the amount of the said bills. 
It also took the plea that the post office 
through which the documents were sent 
per registered post was not the agent of 
the defendant Bank but that of the pla- 


intiff company. It has also been averred. 
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that it was a fraud.committed by one Om 
Prakash and his Munim Mahadeo, and 
that Om Prakash, Mahadeo, Premchand 


and Ministry of Post and Telegraph De- 
partment were the necessary parties, `’ 


9. The learned trial court by its order 
dated 7-4-1975 held that no other party 
or persons except the defendant Bank 
were necessary parties to the suit. On 
consideration of the evidence on record, 
the learned trial court took the view that 
the defendant Bank was the purchaser 
of the bills in suit from the plaintiff 
company, worth Rs. 177,975-50, and 
therefore, liable for the same to the 
plaintiff, It also took the view that the 
plaintiff company was not bound to give 
any specifie instructions for collection of 
the bills through any particular agency 
according to term No, 11 of the contract 
agreement Ex. P-10 and even if any 
instructions were given that the bills 
be presented’ for collection through 
Canara Banking Corporation, Semapur, 
the said instructions were only advisory, 
not binding upon the defendant Bank, 
and that unless the documents or the 
gonds covered by the same were de- 
livered back to the plaintiff company, the 
defendant Bank was not entitled to re- 
verse the credit entry in the plaintiff’s 
accounts, The learned tria] court, there- 
fore, decreed the plaintiffs suit for 
Rs. 77,975-50 as cost of the said docu- 
ments and Rs, 1550/- as interest with 
effect from 1-3-1972 to 15-7-1975 and 
also further interest from the date of 
the institution of the suit till recovery 
at the rate of 6% per annum, 
against which this appeal has been 
directed by the defendant~Bank, 


19. The learned counsel for the ap- 
pellant Bank strenuously urged that the 
dealings between the plaintiff company 
and the Bank were purely of loan facili- 
ties in terms of subsisting contract þe- 
tween the plaintiff company and the de- 
fendant Bank and not as sale and pur- 
chase of the title documents, and there- 
fore, claimed absolute immunity from 
any liability whatsoever on the basis 
of the terms of the application form. 
Ex. P-9 and the agreement Ex. P-10. 
It was contended that the Bank had 
simply to charge commission and interest 
at an agreed rate and tc realise handling 
charges in collecting the bills for the 
plaintiff company and the Bank had no 
freedom to sell the goods covered by. the 
Transport ` receipts: to: any person arid 


th 


F and 11 above, 
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at a price of its own choice, and on the 
contrary the Bank had a right to reverse 
the credit entry if the documents were 
dishonoured and not retired by the 
drawee thereof, which are the factors 
against the concept of sale transactions 
as claimed by the plaintiff company, On 
these contentions, it was stressed’ that 
the defendant Bank was only a collect- 
ing agent for the piaintiff company and 
the credit given to the plaintiff after re- 
ceiving the documents was by way of 
overdraft under the expectation that the 
documents will be honoured and retired 
by the drawee concerned, As against 
this, the learned counsel for the plaintiff/ 
respondent contended that under the 
Banking business practice the defendant 
Bank was purchaser of the title docu- 
ments, epecially when the defendant 
Bank discounted the documents and gave 
credit of the amount of bills immedia- 
tely after receiving the same and be- 
fore the collection of amount from the 
drawee concerned, 


11. Thus as seen above the main 
question centres round the controversy 
whether by accepting the relevant docu- 
ments with endorsement in its favour 
and discounting the same by crediting 
the price thereof to the account of the 
plaintiff company immediately and before 
realising the same from the drawee con- 
cerned, the ownership in goods covered 
by the said documents passed on the 
defendant Bank and it became a pur- 
chaser for value of the said documents 
or it was simply a collecting agent for 


‘the plaintiff company on commission and 
-other collecting charges, 


i2. As regards the question of trans- 
fer of ownership by transfer of title do- 
cuments under the Indian Contract Act, 
the position has been settled by the 
Supreme Court in Morvi Mercantile Bank 
Ltd. v. Union of India, AIR 1965 SC 1954 
wherein it has been held that under the 
Indian law the transport receipts are 
equated with the goods covered by them 
for the purposes of constituting delivery 
of goods within the meaning of the Con- 
tract Act and that transport receipt is a 
document of title fo the goods covered 
by it and the transfer of the said docu- 
ment for consideration effects a construc- 
tive delivery‘ of goods also. 


13.. We shall now proceed to examine 
the questions as posed by the respective 
parties as stated in paragraphs Nos. 10 
_At.page 374 of the Bank- 


Dena Bank v. M. P. N. T. Corpn, Ltd, 
ing Law atid Practice in India, by M. L. 


M. P. 89 


Tannan, 16th Edn, the precautions to be © 
taken by a banker in discounting the 
bills have been discussed and at nage 
375 under the head note, “Documentary 
or other bills’, it has been stated that 
the bankers need not make thorough in- 
quiries about the credit of the parties 
in case of documentary bills to which 
decuments of title of goods, such as rail- 
way receipts ete, are attached because 
in case of dishonouy of such bills by the 
drawee, or in the event of any difficulty 
arising in connection with the realisa- 
tion of the amount from the drawer, 
the goods can be sold and the chances 
of loss to the banker are minimised, It 
has been further stated that it must be 
remembered that such bills should not 
be purchased from parties whom the 
banker does not know well as there are 
certain risks attached to the business. 


i4, It may also be noted that under 
the banking laws when the bills are 
handed over to the banker by his cus- 
tomer in order.that the same be collect~ 
ed when due, and the proceeeds be cre- 
dited to the customer’s account, then 
they are called, “Bills for collection’. 
This term distinguishes from : the term, 
“Bills negotiated” or “Bill discounted”, 
which are bills for which the banker 
has given value at once, instead of wait- 
ing til] the banker has actually received 
the proceeds of the bills when collected. 
Thus, in the case of the bills handed 
over to the banker by the customer for 
collection when due and to credit the 
amount in the account of the customer 
after the proceeds are actually collected, 
it is not a case of sale and purchase of 
negotiable instruments or documents of 
title relating to goods becauSe these bills 
are merely handed over to the banker for 
collection and credit when received and 
the banker has no property in them, 
But the “Bills negotiated” or “Bills dis~ 
counted” stand on a different footing 
by which the discounter is a holder for 
full value and gets absolute title over it, 
In this behalf a reference may be made 
to Sheldon’s Practice and Law of Bank- 
ing, Tenth Edition, at page 306, where- 
in the author has discussed that “to dis- 
count a bill” is to buy it, to become the 
transferee of it, by having it endorsed or 
transferred by delivery by the holder, 
giving him a price settled, either by ag- 
reement or by the current rate in the 
money market, It has been further 
stated that a discounter is a holder for 
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full value and not a pledgee: he can 
deal and part with the bills as he likes, 
his title to the bill and to sue on it is 
absolute and covers the whole face 
value; he is in no sense a trustee for the 
previous holder as to any part of the 
bill or its proceeds and that the person 
who gets the bill discounted is a trans- 
feror if by indorsement there with all the 
liabilities of a indorser if a transferor 
by delivery, then with the liabilities at- 
taching to that character. In either case, 
he parts with alj rights, title and inter- 
ests in the bill and its proceeds, 

15. Heré a reference to S. 50 of the 
Negotiable Instruments Act, 1881, may 
be made with advantage which runs as 
under :-— 

"Section 50. Effect of indorsement, 
The indorsement of a negotiable instru- 
ment followed by delivery transfers to 
the indorsee the property therein with the 
right of further negotiation: but the in- 
dorsement may, by express words, re- 
strict or exclude such right, or may 
merely constitute the indorsee an agent 
to indorse the instrument or to receive 
its contents for the indorser or for some 
other specified person.” 


A reading of the substantive part of 
S. 50 will go to show that the possession 
of the title instruments is a prima facie 
evidence that the holder of the same is 
the owner thereof and entitled to all 
the rights thereon and that the indorse- 
ment of a negotiable instrument’ follow- 
ed by delivery of if, transfers to the 
indorsee the property therein, In the 
Halsbury’s Laws of England, in para- 
graph 421 at page 226 (Vol. 2, Third 


Edition), the discounting of Bills has 
been discusseq under the head note, 
“Bills taken as transferee”. It has been 


stated that a banker discounts a bill as 
opposed to taking it for collection or as 
security for advances, when he takes it 
definitely and at once as transferee for 
value and that it does not matter that 
the amount of the bill, less discount, 
is carried to current account as in the 
gase of a customer that is the usual 
course, It has been further stated that 
where the transaction is really one of 
discounting, the banker is of course at 
liberty to deal with the bill as he 
pleases rediscounting or transferring it. 

16. A somewhat similar question also 
came up for consideration before a Divi- 
sion Bench of this court in The Commis- 
sioner of Inmcome-tax, M. P. v. M/s. 
Laxmichand Muchhal, Indore, 1966 MP 
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LJ 728, in which it was held that if a 
Bank, after purchasing or discounting 
an instrument from a customer, credits 
the customer with the amount of the in- 
strument and allows him to draw against 
the amount as credited before the bill or 
instrument is cleared, then the bank 
would be collecting the money not for 
the eustomer but chiefly for itself, From 
the above discussion, it is clear that if 
the bills and the relevant documents 
presented by its drawer are accepted by 
a banker with endorsement in its favour 
and the same are immediately discounted 
by the banker without waiting for its 
collection, by giving full credit for the 
entire amount of the document, so pre- 
sented, the banker itself becomes a pur- 
chaser and the holder thereof for full 
value, But at page 226 in paragraph 
421 itself in the Halsbury’s Laws, it has 
been stated that whether the bill is 
taken from a customer for collection or 
as security or discounted for him, is a 
question of fact. We _ shall, therefore, 
advert to the evidence in this behalf. 


17. Chimanlal (D.W.1) was the Mana- 
ger of the defendant Bank at the rele- 
vant time, He deposed in para 6 of his 
deposition that after receiving the docu- 
ments duly endorsed in fayour of the 
Bank, the value thereof is credited to 
the account of the customer and if the 
customer so desired he may withdraw 
the said amount from his account. He 
also admitted that the amount so credit~ 
ed is the value of the goods covered by 
the bills and that after the transport re- 
ceipts are presented to the Bank duly 
endorsed in its favour, the Bank further 
indorses the same in favour of the col- 
Iecting agent and that party alone will 
get the goods in whose favour the bank 
endorses the same. Almost the same 
facts are reiterated by the Accountant 
of the Bank, Madhusudan (D. W. 3), who 
went to the extent of admitting that the 
Bank purchases the Hundi-builty from 
customers and the value thereof is im- 
mediately credited to the account of the 
customer and if the customer so desires, 
he can withdraw the amount immediate- 
ly. He also deposed that the amount so 
paid to the customers for purchase of 
bills, is recovered back only after return- 
ing the documents to the customer eon- 
cerned, From this evidence, it is amply 
clear that the defendant Bank was nob 
only a collecting agent of the documents 
presented to it by the plaintiff company 
but the documents on presentation were 
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discounted. by the Bank and. the value 
was credited to the account of the plain- 
tiff immediately without waiting for its 
collection from the drawee. These facts 
and circumstances clearly make out a 
ease that the Bank was purchaser Of title 
documents and it was holder thereof for 


full value and therefore it was the re- 


sponsibility of the Bank itself to col- 
lect the mount of the bills from the 
drawee to reimburse itself and if the 
drawee refused or the documents were 
dishonoured or the drawee could not be 
found, to present the documents back 
to the drawer and collect the value 
thereof either in cash or by reversing 
the credit entry by debiting the same 
amount in the plaintiff's account and not 
otherwise, 


48. The defendant Bank claimed im- 
munity on the basis of the terms print- 
ed in the application form, Ex, P-9, and 
the agreement, Ex, P-10, as well as on 
the basis of the instructions alleged to 
have been given by the plaintiff company 
to collect the bills through Canara Bank- 
ing Corporation, Semapur, But on 
scrutiny of the evidence, the learned 
trial court found that the defendant Bank 


had failed to establish the same, We 
have also scrutinised the evidence and 
find that these conclusions are well 


founded and call for no interference, It 
may be seen that the application form, 
Ex. P-9 and the alleged agreement Ex. 
P-10, are only pro forma copies in which 
there are no signatures of either party. 
The originals thereof being in possession 
of the Bank, were not produced to prove 
the same, The evidence regarding the 
instructions alleged to have been given 
by the plaintiff for collection of the bills 
through a particular agency is neither 
satisfactory nor consistent. [Tt is clear 
from the evidence of the defendant itself 
that the blank space in the application 
ferm, a copy of which is Ex, P-9, was 
left vacant by the plaintiff and it was 
not specified as to from which agency 
the bills had to be collected and it was 
thus left to the discretion of the Bank 
to selecé the agency of its own choice. 
The evidence of the Bank Manager, 
Chimanlal (D. W. 1) and Accountant 
Madhusudan (D. W. 3) that the imstruc- 
tions for collection through a particular 
agency were written in the Hundies 
given by the plaintiff could not be ac- 
cepted for the simple reason that no 
such instructions are noted in the car- 
bon copies of Hundies produced by the 
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plaintiff., In the absence of any satis- 
factory and convincing evidence in this 
behalf, it has to be assumed that the 
defendant Bank adopted its own mode 
and choice of agency in sending the 
documents through the post Office by 
registered post which were delivered to 
some wrong and unknown person who 
took the delivery of the goods and com- 
mitted fraud. In these circumstances, 
the defendant Bank was not entitled to 
reverse the credit entry, and more s50, 
without returning back the documents to 
the drawer, 


19. In the result, the appeal fails and 
is hereby dismissed with costs, Counsel’s 
fee, Rs. 600/-, if certified, 

Appeal dismissed, 
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G. P. SINGH, C. J. AND K. K. DUBE, J. 
M/s. K. P, Sons, Petitioner v, The 
Union of India and others, Respondents. 


Misc, Petn. No. 605 of 1981, D/- 30-11- 
1981, 


Railways Act (9 of 1890), S. 28 — 
Rules framed under the Act — General 
Rules Chap. II — Rules for the registration 
of indent, allotment and supply of 
wagons, R. 201 (10) — Allotment of 
wagons — Sudden, out of turn release 
of wagons to the petitioner, before re- 
leasing wagons on indents registered 
prior to the registration of petitioner — 
Held, such release of wagons to peti- 
tioner was in contravention of R. 201 
(10), (Constitution of India, Arts, 226, 
14.) 


Where prior to the registration of 
petitioner’s indent for supply of wagons 
for loading lime, indents for two wagons 
for joading charcoal and fourteen wagons 
for loading timber were already regis- 
tered and the charcoal] timber and lime 
all fell under item No. (1) in priority 


‘E of the schedule to the Genera] Order 


issued by the Centra] Govt. as the sud- 
den release of wagons out of turn to the 
petitioner would be in contravention of 
R. 201 (10); in the normal course 
wagons should have been released first 
šor charcoal and timber before being re- 
leased on indents registered by the 
petitioner for lime, In such a case, 
the petitioner could be said to be 
subjected to unreasonable prejudice or 
disadvantage in contravention of the 
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prohibition contained in S. 28. Consequ- 
ently, in the circumstances, the release 
of wagons and cancellation of indents for 
not utilising them was arbitrary and in- 
valid. (Para 7) 


Further, the out of turn release of 
wagons to the petitioner could not be 
supported on the basis of the policy de- 
cision alleged by the Railway in the ab- 
sence of any prior notice of that decision 
to the petitioner so as te forewarn him 
that the wagons indented by him would 
be released out of turn and he should 
get ready for loading lime, (Para 7) 


S. Awashthy, for Petitioner: S. P. 
Sinha, for Respondents, 


G. P. SINGH, C. J.:— The grievance 
in this petition under Art. 226 of the 
Constitution is that a show of preference 
was made in favour of the petitioner by 
the Railway authorities in allotment of 
wagons for transporting lime from Jaba- 
pur railway station but in truth the peti- 
tioner was subjected to a great disadvan- 
tage with a view to harm him. 


2. The petitioner is a partnership firm 
and carries on business of manufacture 
Of lime at Katni. The petitioner also 
indents wagons. for transportation off 
lime from Jabalpur. The petitioner 
transports lime from Katni to Jabalpur 
by trucks and then loads it in the wagons 
allotted by the railway for transporta- 
tion to different places in India. Be- 
tween 7th Apr, 1981 to 28th Apr. 1981 
on various dates the petitioner indented 
for thirteen wagons as mentioned in An- 
nexure-A. On 7th May 1981 the peti- 
fioner received information of release 
of ten covered wagons for loading lime. 
This order (Annexure-B) was issued on 
- 6th May 1981 at 5-50 P. M. The peti- 
tioner could not load the wagons, for, 
according to him, the wagons were sup~ 
plied much out of turn and the peti- 
tioner could not be ready with goods for 
loading in the wagons. The petitioner 
complained on 7th May 1981 itself that 
the out of turn supply of wagons was 
with a view to harm the petitioner and 
such an action would encourage bribery 
and other illegal] practices in the matter 
of supply of wagons, The complaint 
made by the petitioner had no effect. 
The petitioner then filed the present 
petition for quashing the order allotting 
the wagons and for directing the respon~ 
dents to keep the petitioners indent 
alive and for restraining the respondents 
from indulging in the malpractice of 
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giving mala fide priority cut of turn in 
vidlation of the rules. 

‘3. Notice for admission of this peti- 
tion was issued to the respondents, In 
answer to the notice, return has been 
filed and the petition has been heard on 
merits, 

4, The return justifies allotment of 
wagons under R. 201 of Goods Tariff 


‘No, 36 on operational considerations. It 


is stated that a policy decision was taken 
to clear off lime indents before the out- 
break of Monsoon for the reason that 
transportation of lime during rains gives 
rise to number of claims entailing heavy 
cost in litigation, It is submitted that 
it was for this reason that wagons for 
lime loading were released in preference 
to timber merchants, 


5. Section 28 of the Railways Act 
prohibits a railway administration from 
making or giving any undue or unreason~ 
able preference or advantage to, or in 
favour of, any person or any particular 
description of traffic in any respect what- 
soever, The section further prohibits 
the railway administration to subject 
any particular person or any particular 
description of traffic to any undue or 
unreasonable prejudice or disadvantage 
in any respect whatsoever. S. 27-A em- 
powers the Central Government, in case 
it is of opinion that it is necessary in the 
public interest so to do, to direct any 
railway administration, by general or 
specia] order, to give specia} facilities 
for, or preference to, the transport of 
any such goods or class of goods con- 
signed to the Central Government or to 
the Government of any State or of such 


other goods or class of goods as may 
be specified in the order. A direction 
under S, 27-A by the Centra] Govern- 


ment is not deemed to be a contraven- 
tion of S. 28. The relevant provisions 
dealing with the registration of indents, 
allotment and supply of wagons are 
contained in sub-rules (1) to (20) of 
Rule 201. The procedure laid down in 
these sub-rules is to be followed sub- 
ject to this that the Railway Admin- 
istration, after due notice, can make tem- 
porary local variations in any of the 
sub-rules as they think fit to meet any 
exceptional] circumstances or to prevent 
misuse, Aj] demands for despatch of 
goods in wagon loads are entered in the 
wagon Demands/Priority Register main- 
tained in the stations of goods sheds 
open for booking of goods in wagon 
loads, The prescribed registration fee 
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is paid by the sender or his representa- 
tives at the time of -registration of de- 
mands for wagons. Sub-rule (9) of 
R. 201 provides that the wagon Demand/ 
Priority Register should be open for in- 
Spection by merchants and traders dur- 
ing the hours of working of goods sheds 
at stations. Sub-rule (10) which is im- 
portant provides for issue of allotment 
orders in accordance with the priority 
of registration and also having regard to 
preferential schedules prescribed by the 
Railway Board, quotas and restrictions 
in force and other operating considera- 
tions. This sub-rule reads as follows. 

(10) Allotment/loading orders. — Each 

item of wagon registration is given a 
serial number in the order of registra- 
tion, Allotment/Loading Orders are 
issued in accordance with the priority of 
registration and also having regard to 
preferential] schedules prescribed by the 
Railway Board, quotas and restrictions 
in force and other operating considera- 
tions.” 
The Central Government, in exercise of 
its powers under S. 27-A of the Railways 
Act, issued Genera] Order No. 66 direct- 
ing all Railway Administrations to give 
special facilities for or preference to the 
transport of goods/class of goods speci- 
fied in the schedule to the Order, The 
schedule to the Order is divided into 
five parts: Priority 'A’, Priority ‘B’ Pri- 
ority ‘C’ Priority 'D' and Priority ‘Rp’, 
Lime is not specifically mentioned any- 
where in the schedule, However, Item 
No, (i) in Priority 'E’ refers to “commo- 
dity quotas as given in Special] Orders to 
Individual Railways.’ The relevant 
order issued by the Central Government 
dealing with commodity quotas or wagon 
quotas under S. 27-A is Special Order 
No, 1-C of 1981, The order, in so far 
as relevant, reads as follows: 

‘Whereas, in the opinion of the Cen- 
tra] Government it is necessary in the 
public interest so to do; 

Now, therefore, in exercise of the 
powers conferred by S, 27-A of the 
Indian Railways Act. 1890 (IX of 1890) 
the Central] Government hereby directs 
that the Central Railway Administra- 
tion shall give special facilities for or 
preference to the transport of goods/ 
class of goods specified in the schedule 
fo this order in accordance with the 
wagon quotas shown against each com- 
modity. 

2. The special facilities for or pre- 
ference to the transport of sgoods/class 
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of goods in terms of wagon quotas are, 
however, subject to such variation that 
may be prescribed frorn time te time 
during the currency of this order 
by the Central] Government for the 
movements of any of the commodities 
mentioned in the schedule hereto for any 
destination or area due to various causes 
e, g, floods, breaches, accidents, difficul- 
ties at the terminal or  transhipment 
point/points or section/sections and dis- 
location in the rationalised pattern of 
movement of the commodities etc, 


3, This is issued under Jtem ‘E’ of 
General Order No, 66 and is in superses- 
sion of all previous specia] orders per- 
taining to Central Railway issued on the 


subject, 
Commodity, No. of wagons 


(in terms of 4- 


wheelers per day.) 

From B. G. Stations . 
Beedi fYeaves ` 14 
Rotractories, latasite, earth ore ete, 1 
Bones 2 
Charcoa] to Bombay area 31 
Bauxite 2 
Charcoal to all other areas 15 
Firewood 24 
Coarse foodgrains and pulses on 
trade account 120 
Pig manure 12 
Iron and steel scrap 23 
Cattle fodder 29 
Jaggery 2 
Limestone 4 
Manures and Chemicals 18 
Oil 10 
Oil cakes 32 
Seeds other than oil-seeds 21 
Straw board 10 
Sand for goods factories (other than 
Class sheet Industries) 2 
Stone and ballast 11 
White Clay 14 
Empty chorine-cylinder 8 

(per week) 
Fire bricks and potteries 8 
Lime 26 
Sand for other than glass factories 29 
Jowar & Bajra to Bombay area 2 
Timber and bamboos 63 
Matches 2 
Miscellaneous 110 
Salt non-programmed 5 

(per week) 


6. It was stated at the Bar and was 
not disputed that before 7th April 1981 
indents for two wagons for loading 
charcoal and fourteen wagons for joad- 


94 M. P. 


ing timber had already been registered. 
The learned counsel for the petitioner 
contends that had the railway authori- 
ties acted bona fide they should have 
released wagons for loading charcoal and 
timber, indents - for which were régis- 
tered earlier, and the sudden release of 
wagons out of turn was only to harm 
the petitioner, for, he could not reason- 
ably be expected to be ready for load- 
ing lime at that time, 


7. The consignors make a reasonable 
guess of the period according to the in- 
dents registered in the Indent Register 
as to when they are expected to get the 
wagons and they keep themselves ready 
for loading the commodity at the time 
when the wagons are allotted in the 
normal course. It will entail heavy ex- 
penditure if the consignors are to keep 
the goods in stock for joading all the 
time during the peried the indents are 
pending, A sudden release of wagons out 
of turn, therefore, cannot be utilized by 
the consignor who is put to serious ]oss 
by cancellation of the indent on his fai- 
lure to load the wagons. The question 
thus before us is whether the respon- 
dents released ten covered wagons on 
6th May 1981 for lime loading to the 
petitioner out of turn in contravention 
of R. 201. We have quoted sub-rule (10) 
of this Rule which provides that the 
allotment orders are issued in accor- 
dance with the priority of registration 
and also having regard to preferential 
schedules prescribed by the Railway 
Board, quotas 
and other operating considerations, It 
has already been noticed that indents 
for two wagons for loading charcoal and 
fourteen wagons for joading timber were 
registered prior to the registration of 
the petitioner’s indents for lime. Char- 
coal, timber and lime all fall under 
item No. (i) in priority ‘E’ of the. sche- 
dule to General Order No. 66 being 


covered by Special Order No, 1-C fixing . 


quotas for these and other commodities. 
In the norma] course, therefore, wagons 
should have been rejeased for charcoal 
and timber before being released on in- 
dents registered by the petitioner for 
lime. The release of wagons out of turn 
to the petitioner was in contravention 
of sub-rule (10) of R. 201. The learned 
Standing Counsel for the Central Rail- 
way, however, submitted that the re- 
lease of wagons to the petitioner was on 
the basis of a policy decision to clear 
off lime indents before the outbreak of 
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Monsoon as the transportation of lime 
during rains gives rise to a number of 
claims entailing heavy cost in litigation 
and that this policy decision falls within 
the words “other operating considera- 
tions” as they are used in sub-rule (10) 
of R. 201. There are various reasons for 
not accepting this argument. Now the 
wagons were released on 6th of May 
when the rainy season in this area gene- 
rally commences from 15th of June, It 
is also to be noted that the petitioner 
indented for closed wagons and not open 
wagons and it is expected that the goods 
loaded in the former would not be 
damaged by rain. It is further not clear- 
as to when the alleged policy decision | 
was taken. At any rate, no prior notice 
of that decision was given to the peti-: 
tioner so aS to forewarn him that the- 
wagons indented by him would be re- 
leased out of turn and he should get 
ready for loading lime. Jt is true that 
the opening words of R, 201 lay down 
that the Railway Administration can 
make such temporary local variations in 
any of the rules as it considers fit to 
meet any exceptional circumstances or 
to prevent misuse. But the necessary 
requirement for implementation of such 
a local] variation is that it should be 
done after due notice. The policy deci- 
sion referred to in the return for re- 
lease of wagons for lime could not be 
given effect to as an operating considera- 
tion without prior notice to the persons 
to be affected by it. Even otherwise it 
would be just and proper to insist upon. 
prior notice of such a policy decision so 
that the persons concerned may not suf- 
fer Joss. Jt is not alleged that the po- 
licy decision was such as emergent ope- 
rational consideration of which no prior 
notice could be given to the persons 
affected. In our opinion, therefore, the 
out of turn release of wagons to the 
petitioner cannot be supported on the 
basis of the policy decision alleged by 
the Railway in the return. Jt is thus 
clear to us that the petitioner was sub- 
jected to unreasonable prejudice or dis- 
advantage in contravention of the pro- 
hibition contained in S. 28 of the Rail- 
ways Act. In the circumstances, the 
release of wagons and cancellation of in- 
dents for not utilising them must be 
held to be arbitrary and invalid. The 
petitioner’s indents for the wagons must 
still be taken to be effective and the re- 
spondents will have to make available 


those wagons to the petitioner within a 


1982 


reasonable time. Before concluding we 
must emphasise that strict adherence to 
rules in the matter of allotment of 
wagons is necessary to avoid encourage- 
ments to illegal practices and harass~ 
ment of traders, 

8. The petition is allowed, The im- 
pugned order of release of ten wagons 
for lime loading is quashed, The re- 
spondents are directed not to treat the 
petitioner’s indent of ten wagons for 
lime as cancelled and they are further 
directed to release these wagons within 
two months with a prior notice of week 
to the petitioner, The petitioner will 
-get costs of this petition. Counsel’s fee 
Rs. 100/-. 

Petition allowed, 
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Ram Singh, Appellant v, Bherulal, 
Respondent, 


Misc, Appeal No, 171 of 1976, 
24-11-1981, 

Civil P. C. (5 of 1908), Ss. 60 (1) Pro- 
viso, 47, 118 — Word “or” occurring in 
proviso to S. 60 (i) — Interpretation of 
— Jssue of sale -warrant — Objection 
thereafter by judgment-debtor claiming 
immunity from sale — Not barred by 
constructive res judicata, AIR 1961 
All 436 Dissented from. 


A judgment debtor has right to submit 
objection under any of the clauses of 
the proviso to S. 60 (1) against attacha- 
bility and saleability of his property 
even after the Executing Court has pass- 
ed order directing issuance of the war~ 
rant for sale and the court cannot re~ 
fuse to entertain such objection merely 
On ground of constructive res judicata, 
The rights to object to the attachability 
and to the saleability appear to be in- 
dependent of each other and exercisable 
as such, The use of the word “or” in 
the proviso instead of the word tand”, 
though used in the enacting part of Sec- 
tion 60 (1), appears to be purposeful and 
the object which the Legislature appears 
to have achieved is to confer twofold 
rights on the judgment-debtor. AIR 1961 
Al] 436 Dissented from, AIR 1943 Nag 
330 and 1961 Jab LJ (SN) 114, Rel. on. 

(Para 6) 
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Cases Referred: Chronologicał Paras 
ATR 1961 All 436 S 
1961 Jab LJ (SN) 114 5 
AIR 1943 Nag 330 5 
AIR 1936 Nag 123: ILR (1936) Nag 30 

D 


AIR 1925 Nag 320:21 Nag LR 23 5 

D. D. Vyas, for Appellant; V. K. Dube, 
for Respondent, 

JUDGMENT :— This is an appeal 
against the order passed by the Addi. 
District Judge on 30-6-1976, whereby the 
order passed by the Executing Court on 
25-10-1976, rejecting objection about at- 
tachability and saleability of the house 
in dispute, in view of tbe provisions 
placed in S. 60 (1) (ec) of the Code of 
Civil Procedure, has been affirmed. 

2. Facts materia] for the decision of 


this appeal are as under: The decree- 
holder-respondent-herein obtained a 
money decree against the judgment- 


debtor-appellant-herein in Civil Suit 
No. 38B of 1971, from the Court of Civil 
Judge, -Class II, Neemuch, He put 
this decree in execution. the ex- 
ecution case being 197 of 1972, and at- 
tached the house belonging to the judg- 
ment-debtor-appellant on 30-4-1975. 
Thereafter a notice under O. 21, R. 65, 
C. P. C. was issued for 5-8-1975. How- 
ever, the said notice was served by affi- 
xure On 25-7-1975, as per the report of 
the process-server dated 26-7-1975. 
On 5-8-1975 the Executing Court 
passed an order to the effect that 
service of notice under O, 21, R. 66, 
C. P. C. has been effected on the judg- 
ment-debtor. Now, the decree-holder 
wants to put to auction the said house 
belonging to the judgment-debtor, which 
has already been attached, Accordingly, 
the Court directed issuance of a pro- 
clamation of sale for 29-9-1975 and fixed 
30-9-1975 as date of hearing in the ease. 
The judgment-debtor-appellant submit- 
ted an application on 8-8-1975, wherein 
it was contended that attachment has 
not been effected in accordance with law 
and that the house attached is immune 
from sale by virtue of the provisions 
placed in the proviso (c) to S. 60 (1), 
C, P. C. as it is oecupied by the judg- 
ment-debtor, who is an agriculturist and 
is being used for agricultural purposes. 
This application. was opposed by the 
decree-holder inter alia on the ground 
that it is barred by the doctrine of eon- 
structive res judicata, This objection 
found favour with the Executing Court 
and by order dated 25-10-1975 the Ex- 
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ecuting Court rejected the application as 
being barred by constructive res iudi- 
cata. Aggrieved by this order the judg- 
ment-debtor preferred an appeal, which 
has been dismissed, Hence this appeal. 


8. In this appeal it was contended by 
Shri D. D. Vyas, learned counsa] for the 
judgment-debtor-appellant that the 
doctrine of constructive res judicata 
has been erroneously applied, because 
the judgment-debtor has right to object 
to the saleability of the house in dispute 
at any time prior to its sale. Shri V. K. 
Dube, learned counsel for the respondent 
argued in support of the impugned judg- 
ment and decree. Having heard the 
learned counsel for the parties. [ have 
come to the conelusion that this appeal 
deserves to be allowed to the extent in- 
dicated hereinafter, 

4. In this case, as stated above, the 
Executing Court had ordered issuance of 
notice under O. 21, R. 66, C. P. C. for 
settlement of terms for proclamation of 
sale by public auction. The notice was 
served by affixure, although at the re- 
levant date, i.e, on 25-7-1975, it was re- 
ported that the judgment-debtor had 
gone out. However, the question of in- 
validity of service of the notice ynder 
O. 21, R. 66, CŒ. P. C. has lost signifi- 


cance because on 5-8-1975 the judgment- ` 


debtor along with his counsel were pre- 
sent in the Court and it was in their 
presence that the Executing Court had 
passed the order directing issuance of 
the warrant for sale, as stated above. - 
5. Now, the question which crops up 
for consideration is whether the judg- 
ment-debtor-appellant had right to sub- 
mit objection against attachability and 
saleability of the house in question after 
passing of the order dated 5-8-1975 by 
‘the Executing Court. The law on the 
point has been laid down in Balkrishna 
v. Changdeo (AIR 1943 Nag 330), thus: 
"In Rukhmabai y. Ramchandra, 21 
Nag LR 23 : (AIR 1925 Nag 320), which 
was cited with approval by Bose, J.. in 
Mt, Laxmibai y. Sevakram: ILR (1936) 
Nag 30 : (AIR 1936 Nag 123) it was held 
that objections to a sale must be put for- 
ward when the sale proclamation is 
issued and cannot be put forward after 
the sale. The question is purely one of 
procedure and the view has long been 
taken in this province that such objec- 
tions must be raised before the sale. 
That is an entirely reasonable practice, 
and it is undesirable that a judgment- 
` debtor should stand by and allow the 
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Sale to take place and then come for- 
ward and file an objection that he could 
and should have filed before the sale.” 
Further in Guililal v. Lallo (1961 Jab LJ 
(SN) 114). it has been ruled on the point 
as under: 

“It is then contended that the order 
of attachment having become final, it 
cannot be challenged in execution. It is 
barred by res judicata, This conten- 
tion has no force because Section 60 pro- 
vides for exemption (1) from attach- 
ment, and (2) from sale. The judgment- 
debtor could take the objection, for the 
first time when the property was sought 
to be sold although he did not object at 
the time of attachment before 
ment,” 


I do not see any reason not to extend 
and apply the aforesaid reasoning to the 
Situation of present character. Accord- 
ingly, the learned Judges of the Courts 
below do not appear to have acted right- 
ly in refusing to entertain the objection 
submitted by the judgment-debtor on 
8-8-1975. It appears that while re- 
jecting his objection as barred by the 
doctrine of res judicata, they acted in 
Oblivion of the principles laid down 
in the cases of Balkrishna (supra) and 
Gullilal (supra), 


6. The judgment-debtor-appellant has 
invoked the immunity under clause ( c) 
of the proviso to S. 60 (1), C. P. C. In 
the enacting part of S., 60 (1), C. P. C. 
the expression used while enumerating 
the property liable to be proceeded 
against is “liable to attachment and 
sale”, whereas while carving out the pro- 
perty immune from being so proceeded 
within the clause (c) of the proviso to 
S. 60 (1), the expression used is “shall 
not be liable to attachment or sale”, 
The use of the word ‘or’ instead of the 
word ‘and’ in the aforesaid proviso ap- 
pears to be purposeful, the object being 
to emphasise that the judgment-debtor 
will have right to object to the attach- 
ment of the particulars enumerated in 
clauses (a) to (p) of the proviso. If in 
any case right to object against attachabi- 
lity ceases to be exercisable, the judg- 
ment-debtor wil] have right to object to 


the saleability of the particulars by.. 


showing that it falls within the immu- 
nity conferred by the provisos, The 


‘right to object to the attachability and 


to the saleability appears to be indepen- 
dent of each other and exercisable as 
such. The word ‘or’ is normally dis- 
The werd ‘and’ is normally 


judg- 
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conjunctive, From the setting in. which 
the word ‘or’ appears in the proviso to 
Section 60 (1), the Legislature does not 
appear to have enacted a command to 
the Court to convert the word ‘or’ into 
‘and’.: There is nothing in the language 
employed in S. 60 (1), which would 
justify such conversion. Accordingly, 
the use of the word ‘or’ in the proviso 
instead of the word ‘and’, though used 
in the enacting part of S. 60 (1), appears 
to be purposeful and the object which 
the Legislature appears to have achieved 
is to confer twofold rights on the judg- 
ment-debtor, as discussed above. 


7. In order to resist the aforesaid 
conclusion Shri V. K. Dube placed reli- 
ance on the following observations made 
in Nar Singh Datt v. Ram Pratap (AIR 
1961 Al 436). 

“Whether the word ‘or’ between ‘at- 
tachment’ and ‘sale’ is used as a disjunc- 
tive or not appears to be immaterial.” 
Having regard to the object which the 
proviso has to achieve, the use of the 
word ‘or’ appears: to be purposeful. 
Moreover, no reason whatsoever in sup- 
port of the aforesaid proposition has 
been given in the case of Nar Singh 
Datt (supra). Accordingly, with all 
humility at my command, [ regret my 
inability to concur with the view 50 ex- 
pressed, 

8. For the aforesaid reasons it has 
to be held that the learned Judges of 
the Courts below acted illegally when 
they rejected the application submitted 
by the judgment-debtor-appellant on 
8-8-1975, as barred by constructive rés 
judicata, 


9, Accordingly, this appeal succeeds 


and is hereby allowed. The impugned - 


order is set aside, The case will go 
back to the Executing Court and the Ex- 
ecuting Court is directed to hold an 
inquiry into the objection submitted by 
the judgment-debtor with regard to sale- 
ability of the house in dispute in view 
of the „provisions placed in clause (c) of 
the proviso to Section 60 (1), C. P. C. 
Having regard to the nature of contro- 
versy, I direct the parties to bear. their 
own costs all throughout. The parties 
are directed to appear before the Exe- 
cuting Court on 16-12-1981 and the re- 
cords of the Courts below should reach 
there poorer that date. 

Appeal allowed, 
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G. L. OZA, S. S. SHARMA AND © 
'B. C. VERMA, JJ. 

State (Union of India), Applicant v. 
V. L. Jain and others, Non~applicants. 

Misc, Criminal Case No, 1130 of 1977. 
D/- 15-1-1982, 

(A) Mines Act (35 of 1952), Sec- 
tions 79 (ii) and 72-C — Complaint for 
offence under S. 72-C — Limitation — 
Starting point, 


A reading of the S. 72-C clearly goes 
to show that the offence is not the loss 
of life or serious bodily injury but the 
offence is non-compliance with the order 
Or direction made under this Act or dis- 
obedience of rules or bye-laws. In the 
light of this provision coupled with the 
allegations of facts made in the com- 
plaint constituting the offence, it is clear 
that what was alleged was the offence of 
non-compliance with the orders or direc- 
tions with regard to the security mea- 
sures and this is clearly stated in the 
complaint to have been discovered when 
enquiry was made after receiving the 
information of the accident on 12th, 16th 
Mar, and 14th Apr, 1973. It is, there- 
fore, clear that after the enquiry was 
completed on 14th Apr. 1973 that the 
offence was discovered and it is, there- 


- fore, clear that it is for this offence dis- 


covered on 14th Apr, 1973 that a com- 
plaint was filed on 7th of Sept. 1973. 
(Paras 10, 11) 
Section 79 only contemplates making 
of a complaint within six months and in 
a case falling under ec], (ii) it has to be 
made within six months from the date 
On which the commission of the offence 
came to the knowledge of the Inspector. 
It is clear from the statements contained 
in the complaint that in the present case 
it came to the knowledge of the In- 
spector after the enquiry was complet- 
ed on 14th Apr, 1973 and as the com- 
plaint was made to the Magistrate on 
7th Sept. 1973, it was made clearly 
within time. Case law discussed. 
(Para 19) 
(B) Mines Act (35 of 1952), S. 79 — 
Limitation — Presentation of complaint 
— Complaint presented on 7-9-1973 but 
returned with endorsement to file copies. 
along with it — ‘Complaint represented 
on 15-9-1973. — Held that the Sein ina 
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wasg presented on 7-9-1973 — S. 201, Cr. 
P. C, does not apply, (Cr, P. C. (1974), 
S. 201). 


Section 201 Cr. P. C. provides for 
return of the complaint in case where 
the Court comes to the conclusion that 
the offence is such of which the Magis- 
trate is not competent to take cognizance, 
It does not contemplate a return of the 
complaint because it does not contain 
the copies thereof, There is no provi- 
Sion in the Cr. P. C, for return of the 
complaint except S. 201 and it is also 
clear that there is no provision for re- 
turn of a complaint merely because it 
does not accompany a copy of the com- 
plaint, The copy of a complaint is 
needed only under cl, (iii) of S. 201 
there is nothing in the provisions of the 
Cr. P. C. to indicate that a copy of the 
complaint could not be filed after the 
complaint was made to the Court and 
before the stage for cl. (3) of S. 204 
Cr, P. C, is reached, It is, therefore, 
clear that when the complaint was pre- 
sented to the Magistrate on 7-9-1973 and 
the Magistrate put an endorsement of its 
presentation, it will be 7-9-1973, the 
date on which the complaint could 
be said to have been made to the Magis- 
trate. Its return for purposes of copies 
‘and representation on 15-9-1973 is of no 
consequence within the language of 
5. 79 of the Mines Act, The complaint 
was made to the Magistrate on 7-9-1973 
and it is on this date that the Magistrate 
put an endorsement of presentation. 
S. 79 (i) and (ii), require that a com- 
plaint should be made within six months 
‘of the date on which the alleged com- 
mission of the offence came to the know- 
ledge of the Inspector and it is, there- 
fore, clear that when the complaint was 
presented on 7-9-1973 a complaint was 
made and as the offence came to the 
knowledge of the Inspector on 14-4-1973, 
it could not be said that the complaint 
was not made within six months, What 
was meant by S, 79 was the making of 
the complaint or the filing of the com- 
plaint within six months. 

(Paras 13. 18) 
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and N. C. Jain for Applicant: Y, S. Dhar- 
madhikari and D. M. Dharmadhikari, 
for Non-applicants. 

OZA, J.:— This miscellaneous erimi- 
nal case was filed by the applicant State 
against an order dated 4-8-1977 passed 
by Additiona] Sessions Judge, Chhind- 
wara in Criminal] Revision No, 36 of 
1976. 

2. This petition was initially heard 
by learned single Judge of this Court 
who by his order dated 14-5-1981 observ- 
ed that the complaint was dismissed þe- 
cause of the decision of a Division Bench 
of this Court and as the learned Judge 
felt that it needs re-consideration. the 
matter was placed before Hon’ble the 
Chief Justice and, therefore, it has been 
placed before this Bench. 

3. Facts necessary for disposa] of 
this miscellaneous criminal case are that 
a complaint (Criminal Case No, 2638/73) 
for certain contraventions of the pro- 
visions of the Mines Act, 1952 was filed 
in the Court of Chief Judicia] Magistrate, 
Chhindwara on behalf of the State (Gov- 
ernment of India) by the Regional In- 
(now designated as 
Joint Director of Mines, Safety, Nagpur 
Region, Nagpur) against the non-~appli- 
cants, The Chief Judicial] Magistrate, by 
his order dated 25-8-1976, held that the 
complaint owas barred by time and, 
therefore, dismissed the complaint. A 
revision against this order was preferred 
which was heard by Additiona] Sessions 
Judge but he also dismissed the revision 
petition. It appears that the matter 
came before the learned single Judge. 
The records of the Courts below were 
requisitioned but the records were not 
available. But a copy of the complaint 
was Placed before the learned single 
Judge and as the complaint was dismis- 
sed only on the ground of limitation. it 
was felt that reconstruction of the re- 
cord did not create any problem. 
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4. The facts which are not disputed 
or which also are clear from the certi- 
filed copies of the order show that the 
complaint had been filed on 7-9-1973. 
The Magistrate besides making an en- 
dorsement about its presentation . also 
mentioned that the copies of the com- 
plaint have not been enclosed and so 
the complaint be filed along with the 
copies, With this endorsement, the 
complaint was returned back and it was 
thereafter re-presented on 15-9-1973. It 
is not disputed that this complaint was 
represented on 15-9-1973. The trial 
Magistrate placing reliance on a Division 
Bench decision of this Court in State of 
Madhya Pradesh v. S. P. Mathur, 1970 
MP LJ 171, held that since cognizance 
- was taken on 15-9-1974, the complaint 
was beyond limitation, The learned 
Additional Sessions Judge was also of 
the opinion that cognizance having been 
taken on 15-9-1973, the complaint was 
barred by limitation under S, 79 of the 
Act, The learned single Judge felt that 
this decision in 1970 MP LJ 171 needs 
reconsideration and hence the matter 
has been placed before us, 


§. It was contended by learned coun- 
se] for the applicant that under S. 79 
of the Mines Act, a complaint has to be 
made within six months of the date on 
which the offence is alleged to have been 
committed or within six months of the 
date on which the alleged commission 
of the offence came to the knowledge of 
the Inspector. It was also contended 
that it would be relevant to consider the 
offence which was alleged in the present 
case and he, therefore, referred to the 
complaint, a copy of which has been 
kept on record by the learned singile 
Judge and it was contended that the 
management of the Mines were directed 
by a letter No, 3086 dated 20-10-1972 to 
frame and submit systematic timbering 
rules for approval and to observe in the 
above Dip 65 district, since the roof 
thereof was wavy in nature and had a 
tendency to form a weak and bad roof 
and also pending the approval and en- 
forcement of such systematic timbering 
rules, the management were directed to 
keen the roof of that Dip district 
supported in the manner specified in the 
letter under reference. It was further 
alleged that in spite of the above direc- 
tions, the management did not submit 
the systematic timbering rules, It was 
further alleged that the working at the 
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junction of 65 Dip and No, 1 level, were 
supported by only one prop whereas 
even to keep such a place secured, it 
should normally be supported by at 
least two cross-bars, supported by rest- 
ing on cogs, besides one or two props. 
It was further alleged that, therefore, the 
place where the roof fell causing the 
accident resulting in the death of a wor- 
ker on 9-3-1973 was the result of non- 
compliance. and it was clearly stated in 
the complaint that after this accident 
was reported, the Deputy Director of 
Mines, Safety, Parasia visited the mine 
On 12th and 16th Mar. 1973 and further 
on 14th April 1973 and it was after in- 
spection that this non-compliance was 
discovered and the offence in the case, 
according to the learned counsel, lay not 
in the accident but in non-compliance 
with the directions and this came to the 
knowledge of the complainant on 14th 
Apr. 73 and because of this, the complaint 
was made within six months as requir- 
ed under Sec, 79 of the Mines Act and 
it was, therefore, contended tha; it could 
not be said that the complaint was not 
made within six months. 


6. It was also contended by learned 
counsel that the complaint initially was 
presented on 7-9-1973 and the learned 
Magistrate put the endorsement of pre- 
sentation but wanted the copies of the 
complaint also to be filed and in order 
to facilitate it, appears that he returned 
the complaint to be filed along with the 
copies and thereafter it was repre- 
sented on 15-9-1973. It was, therefore, 
contended that initia] presentation on 
7-9-1973 itself was making of the com- 
plaint and asthis was within six months 
even from the date of accident i. e, 9th 
March 1973, it could not be said that the 
complaint was not made within six 
months. It was, therefore, contended that 
both the Courts below committed an 
error in dismissing the complaint as be- 
ing barred by time, It was also contend- 
ed by learned counse] that the decision 
reported. in 1970 MP LJ 171 only uses a 
different phraseology than is contempla- 
ted under Sec, 79. as, in this judgment 
what was observed was that if the cog- < 
nizance of the complaint was not taken 
within six months from the date of the 
alleged offence, it had to be dismissed, 
and it is contended that it was because 
of this use of phraseology of taking cog- 
nizance that has created a little confu- 
sion, It was contended by learned coun- 
se] that the decision reported in State 
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Government Madhya. Pradesh v. Ruk- 
habsa, AIR 1953 Nag 180 and Gopal Das 
v. State, AIR 1955 All 511 clearly lay 
down that where limitation is provided 
for making a complaint what is to be 
seen is the date on which the complaint 
is made or filed and not the date on 
which the Court takes`cognizance there- 
of. The learned counsel also placed re- 
liance on a decision reported in State 
of Bihar v. Deokaran Nenshi, AIR 1973 
SC 908. 


7. Learned counsel for the non-appli- 
cants contended that the use of the 
phraseology “taking cognizance of a com- 
plaint” has been yséd in view of S. 468 
of the Cr, P. Œ. and, therefore, it could 
not be said that some mistake has been 
committed because this phrase has been 
used, -According to the learned counsel 
Sec, 469 also provides for commencement 
of the period of limitation and it was 
contended that therefore the Court was 
right in following the decision reported 
iri 1970 MPLJ 171. It was also contend- 
ed that the offence took place on 9-8- 
1973 and, therefore, the presentation of 
the complaint on 15th Sep. 1973 would 
be clearly beyond six months, It was 
further contended that the matter has 
also been considered in a decision vre- 
ported in Madanlal v. State, AIR 1954 
All 27 and State yv. Keshavlal], AIR 1958 
Bom 243 and Banwarilal v. State 
AIR 1970 Pat 377. It was also contended 
that Section 201 of the Code of Crimi- 
na] Procedure contemplates taking cog- 
nizance of the complaint and taking cog- 
nizance of the complaint u/s, 201 is dif- 
ferent from taking cognizance of any. 
offence as used § 190 of the Cr. P. C. 
and it was contended that in the Divi- 
sion Bench decision when the phrase 
“taking cognizance” has been considered, 
it is only in view of the language in 
Section 468 and it only means as is con- 
templated u/s. 201 of the Cr. P. C. It 
was, therefore, contended that the Court 
below was right in dismissing the com- 
plaint as barred by time. 


‘8. It was further 
learned counsel for the non-applicants 
that when the complaint was returned 
on 7-9-1973 it could not be said that it 
was presented on 7th Sept. 1973 as ac- 
cording to the earned’ ‘counsel, the 
Magistrate had the jurisdiction to re- 
turn a complaint under Sec. 201 ‘of, the 
Cr. P. C. Therefore, the complaint could 
only be said: to. have - 
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On 15-9-1973 and on . this date, it was . 
filed after the lapse of 6 months and it 

was, therefore, contended that the com- 
plaint was rightly dismissed. 

§. It was contended that an accident 
occurred on 9th Mar. 1973 resulting 
in the death of a worker and the com- 
plaint was filed under Sec. 72-C (D and 
punishment is sought under this provi- 
sion for the loss of life and in this view 
of the matter, it could not be said that 
the offence took place on any other date 
except 9th March 1973, and as the com- 
plaint was presented on 15th Sept, 1973, 
it was presented beyond the period of 
Six months prescribed under Sec. 79 of 
the Mines Act. 

16. The complaint was filed for an 
offence under Sec, 72-C (1) (a) and (b)|- 
and in the body of the complaint what 
has been stated is that ọn receiving the 
information about the accident on 9th 
Mar, 1973, an enquiry was conducted on 
12th, 16th; March 1973, 14th Apri] 1973 
and it is further stated that as a result 
of this enquiry, it was found that there 
was non-compliance with the directions 
made with regard to the security and it 
is alleged that the offence alleged is the 
non-compliance of the directions with 
regard to the security and as this non- 
compliance has resulted in the loss of 
life, sentence under (sic) c], (a) of Sec- 
tion 72-C reads :— 


72-C. Special provision for contraven- 
tion ‘of law with dangerous ‘results, 

(1) Whoever contravenes any provision 
of this Act or of any regulation, rule or 
bye-law or of any order made there- 
under: other than an order made under 
sub-sec, (1-A) or sub-sec. (2) or sub- 
see, (3) of Sec, 22, shal] be punishable— 

(a) if such contravention results in Joss 
of life, with imprisonment which may 
extend to two years, or with fine 
which may extend to five thousand 
rupees, or with both: or — 

(b) if such contravention results m 
serious bodily injury, with imprisonment 
which may extend to one year or with 
fine which may extend to three thousand 
rupees, or with both: or 

(ce) ` if such contravention otherwise 
catises’ injury or danger to persons em- 
ployed in the mine or other persons in 
or about the mine, with imprisonment 
which may’ extend to three’ months or 
with fine which may extend to one 
thousand rupees, or with both.” hy, 
A reading of this. provision: makes - jt i 


clear: that -the „offence does not: lie:in, the rae 
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loss of life or serious bodily injury ‘but 
the offence is contravention of any pro- 
vision of this Act, regulation, rule, bye- 
law or any order made thereunder. 
Clauses (a) and (b) provide for punish- 
ment and it has been provided that 
where such non-compliance results in 
loss of life enhanced punishment is per- 
missible, Similarly, when this results in 
serious bodily injury enhanced punish- 
ment is permissible, A reading of this 
provision, therefore, clearly goes to show 
that the offence is not the loss of life or 
serious bodily injury bu; the offence is 
non-compliance with the order or direc- 
tion made under this Act or disobedience 
of rules or bye-laws, 


11, In the light of this provision 
coupled with the allegations of facts made 
in the complaint constituting the offence, 
it is clear that what was alleged was the 
offence of non-compliance with the 
orders or directions with regard to the 
security measures and this is clearly 
stated in the complaint to have peen 
discovered when enquiry was made after 
receiving the information of the accident 
on 12th, 16th March and 14th April 1973. 
It.is, therefore, clear that after the en- 
quiry was completed on 14th April 1973 
that the offence was discovered and it is, 
therefore, clear that it is for this offence 
discovered on 14th April 1973 that a 
complaint was filed on 7th of Sept. 1973. 


12. Section 79 of the Mines Act pro- 
vides :-— . 

"79 Limitation of prosecutions.— No 
Court shall take cognizance of any of- 
fence under this Act, unless complaint 
thereof has been made— 


(i) within six months of the date on 
which the offence is alleged to have been 
committed, or 


(ii) within six months of the date on 
which the alleged commission of the 
offence came to the knowledge of the 
Inspector, or 

.(iii) in any case where a Court of 
Inquiry has been. appointed by the Cen- 
tral Government under S, 24, within 
six months after the date of the publi- 
cation of the report referred to in sub- 
sec, (4) of that Section. P 
whichever is later, 
. Explanation.—- For the 
this section, — E À 

(A) in the case of. a- continuing. of- 


purposes of 


fence, the period of limitation shall - be- 


computed with. reference’ torevery point 


State (Union of India) v. V. L. Jain (FB) * 


M P. 101 


of time during which the’ offence con- 
tinues, 

(B) where for the performance of any 
act time has been extended ynder this 
Act, the period of limitation shal] be 
computed from the expiry of the extend- 
ed period”, 


The section provides that no Court 


shal] take cognizance of any offence 
under this Act unless the complaint 
thereof has been made and sub-c] tii) 


provides that this complaint has to be 
made within six months from the date 
on which the alleged commission of the 
offence came to the knowledge of the 
Inspector, It is, therefore, clear that for 
an offence of this kind, as alleged.in the 
complaint, complaint had to be made 
within six months from the date on 
which the offence came to the knowledge 
of the Inspector and as stated above, it 
is clearly stated in the complaint that 
this offence was discovered after the 
enquiry was completed on 14th Apr. 
1973 and, therefore „a complaint had to 
be made within six months from this 
date i. e, 14-4-1973. 

13. It was contended that. presenta- 
tion of the complaint on 7-9-1973 is of 
no consequence because after putting an 
endorsement of the complaint being fil> 
ed, it was returned and it was. re-pre- 
sented on 15-9-1973 and on this basis, 
it was contended that this return would 
be under S. 201 of the Cr, P. C. and, 
therefore, the making of the complaint 
could only be said to be on 15-9-1973 
and not on 7-9-1973. This contention 
advanced by the Jearned counsel is mis- 
conceived, S. 201 of the Cr. P. C. 
provides for return of the complaint in 
case where the Court comes to the con- 
clusion that the offence is such of which 
the Magistrate is not competent to take 
cognizance, S. 201, Cr, P. C. provides :— 

"201. Procedure by Magistrate not 
competent to take cognizance of the case 
— If the complaint is made to'a Magis- 
trate who is not competent to take cog- 
nizance of the offence, he shall,— 

(a) If the complaint is in writing, 
return it. for presentation to the proper 


_ Court with an endorsement to that ef- 


fect: 

(b) if the complaint is ^ot in ine 
direct the complainant to the proper 
Court,” 

H ‘does. not PO E A PA a- return of 
the complaint: because it does not contain 
the: .copiés thereef.- -There is no provi- 
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sion in the Cr, P. C. for return of the 
complaint except S, 201 and it is also 
clear that there is no provision for re- 
turn of a complaint merely because it 
does not accompany a copy of the com- 
plaint. The copy of a complaint is 
needed only under Cl, (iii) of 
Sec, 204 and there is nothing in the pro- 
visions of the Cr. P., C. to indicate that 
a copy of the complaint could not be fil- 
ed after the complaint was made to the 
Court and before the stage for CI. (3) 
‘lof Sec, 204 of the Cr. P, C., is reached, It 
is, therefore, clear that when the com- 


plaint was presented to the Magistrate: 


on 7-9-1973 and the Magistrate put an 
endorsement of its presentation, it will 
be 7-9-1978, the date on which the com- 
plaint could be said to have been made 
to the Magistrate, [fs return for purposes 
of copies and representation on 15-9- 
1973 is of no consequence within the 
language of Sec. 79 of the Mines Act. 
The complaint was made to the Magis- 
trate on 7-9-1973 and it is on this date 
that the Magistrate put an endorsement 
of presentation, Section 79 (i) and (i), 
quoted above, requires that a complaint 
should be made within six months of the 
idate on which the alleged commission of 
the offence came to the knowledge of the 
Inspector and it is, therefore, clear that 
when the complaint was presented on 
7-9-1973 a complaint was made and as 
the offence came to the knowledge of the 
Inspector on 14-4-1973, it could not be 
baid that the complaint was not made 
within six months and in this view it is 
clear that both the Courts below com- 
mitted an error of law in dismissing the 
complaint, 
14 In State of Madhya Pradesh v. 
S. P. Mathur, 1976 MPLJ 171 a Division 
Bench of this Court while considering 
Sec. 79 of the Mines Act observed :— 
“18. In our opinion, the decision of the 
trial Court that the complaint is barred 
by limitation is correct, There is nothing 
to show that the District Magistrate, is 
(as?) a Magistrate First Class ‘under 
Sec, 10, Cr. P. C. by virtue of his office 
ever took cognizance of the complaint. 
Taking cognizance does not involve any 
formal action or action of any kinda but 
occurs as sOon as a Magistrate applies his 
mind to the suspected commission of an 
offence, Taking of cognizance is both a 
mental as well as a judicia] act. Before 
a Magistrate can be said to have taken 


cognizance under Sec, 190 (1) (a), Cr. 


P. C. he must not have only applied his 
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mind to the complaint but must have 
done so for proceeding in a particular 
way under the subsequent provision of 
Chapt, 15 for example, investigation by 
the police under Sec, 164 or issue of a 
search warrant, he cannot be said to 
have taken cognizance of the offence 
(see Supdt, and Remembrancer of Legal 
Affairs v, Abani Kumar Benerjee AIR 
1950 Cal 437 and R. R. Chari v. State 
of Uttar Pradesh, AIR 1951 SC 207.) 

In these observations, the learned Judges 
constituting the Division Bench an- 
alysed the language “taking of cogniz- 
ance” but the observations made in the 
next paragraph of the judgment -— 

“19, There is nothing in the record on 
the basis of which it could be asserted 
that the District Magistrate, Bilaspur, 
had ever applied his mind to the sus- 
pected commission of the offence which 
was alleged in the complaint, The Mining 
Officer who sent the complaint with his 
covering letter does not appear to have 
any authority to transfer the case for 
trial to the Court of the Magistrate First 
Class, Katghora, No one has been exam- 
ined in the case to show as to how and 
under what circumstances the papers 
remained in the office of the Collector 
and were then sent to the Magistrate 
First Class, Katghora, The pest that can 
be urged in his favour is that he acted 
in his executive capacity in sending the 
complaint to the authority to whom it 
was addressed. The cognizance, there- 
fore, of the complaint cannot be said to 
have been taken before 26-6-1965 on 
which date the complaint reached the 
Court of the Magistrate First Class, 
Katghora.” 
clearly go to show that what was made 
by the Division Bench of ‘taking cogniz- 
ance of? was nothing more than the pre- 
sentation ofthe complaint as is clear from 
“the cognizance, therefore, of the com- 
plaint cannot be said to have been taken 
before 26-6-1965 on which date the com- 
plaint reached the Court of the Magis- 
trate First Class, Katghora.” It may be 
that the phraseology “taking cognizance 
of the complaint” may have been used 
in this judgment is the language of 
Sec, 468 of the Cr. P. C. as was contend- 
ed by the learned counsel for the non- 
applicants, But so far as the present 
case is concerned, we are concerned with 
Sec. 79 of the Mines Act and the Divi- 
sion Bench also was merely concerned 
with See. 79 of the Mines Act and it is 
always proper to use the language used 
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by the Legislature in 
confusion, In Sec, 79, the Legislature 
used the language “unless complaint 
thereof has been made.” It is, there- 


order to avoid 


fore, clear that what Sec 79 
contemplates is making of the 
complaint to the Magistrate and if 


the complaint is in writing it will only 
mean presenting the complaint before 
the Magistrate, It appears that by use of 
the phraseology which looks Jike the 
language of Sec. 468 of the Cr. P. C. by 
the Division Bench in 1970 MPLJ 171, 
some confusion has been created and the 
learned single Judge, therefore, felt that 
this view does not appear to be correct. 
But a reading of this judgment- clearly 
goes to show that some confusion does 
exist by the use of phaseology but what 
it lays down clearly is that the complaint 
must reach the Magistrate within six 
months from the date of offence as is 
provided in Cl. (i) of Sec. 79 and that 
is clearly the law as contemplated under 
Sec. 79 of the Mines Act. 


15. In State Govt. Madhya Pradesh 
v. Rukhabsa, AIR 1953 Nag 180 a Divi- 
sion Bench of this Court was considering 
the language of Sec. 106 of the Fac- 
tories Act and it was clearly stated :— 


“10, Section 106, Factories Act, does 
not say that the cognizance should be 
taken within 3 months, Here the Magis- 
trate no doubt took cognizance after 
3 months but the complaint was made 
within 3 months, There is no contraven- 
tion of the provisions of Sec, 106, Facto- 
ries Act, In Provincial Govt. C. P. and 
Berar v. Ganpat, AIR 1943 Nag 243 the 
offence was committed on 18-2-1942., The 
complaint was made to the Deputy Com- 
missioner by the Inspector of Factories 
on 27-7-1942, The Deputy Commissioner 
sanctioned the prosecution but the papers 
did not leave his office until 20-8-1942. 
The complaint was actually received by 
the Sub-Divisional Magistrate on 21-8- 
1942. It was in view of these facts that 
the complaint was held to PG parred by 
limitation, 


In the present case the complaint was 
sent from the office of the District Magis~ 
trate on 20-5-1950 and as received the 
next day in the Court concerned within 
3 months of the commission of the of- 
fence, The offence is said to have been 
committed on 26-2-1950. The decisions 
in ‘Lakhan v. Emperor’ AIR 1936 All 
788 and in ‘Gopal Marwari v. Emperor’ 
AIR 1943 Pat 245 (SB) are inapplicable 
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to the present case as the facts therein 
are distinguishable, We hold that the 
complaint is not barred by limitation. 
We set aside the order dated 8-2-1951 
acquitting the respondents, As there has 
been no trial on the merits we direct the 
lower Court to dispose of the ease in 
accordance with the law.” 

And it could not be disputed that the 
language used in Sec, 106 of the Facto- 
ries Act is practically the same as used 
in Sec, 79 of the Mines Act, 


16. In Gopal Das v, State, AIR 1955 
All 511 a Division Bench of Allahabad 
High Court also had an occasion to con- 


sider the language of- Sec, 106 of the 
Factories Act and it was obseryed fat 
D. 512): 


“It appears to us therefore that the 
Chief Inspector of Factories did not send 
this complaint fo the District Magistrate 
for his taking action as a Magistrate but 
for his taking action on the executive 
side as an Inspector or just as a senior 
Officer in the executive hierarchy. It 
follows, therefore, that no proper com- 
plaint to a competent Magistrate was 

made within three months of the detec- 
tion of the offence and that, therefore, 
the Syb-Divisional Magistrate of Firoza- 
bad could not have taken cognizance of 
this offence.” 


17. In State v., Keshavlal, AIR 1958 
Bom 2438, Sec, 79 (ii) of the Mines Act 
came for consideration and it was obser- 
ved (at p. 244) :— 


“It was then said that had an inquiry 
been instituted earlier, the Inspector 
would have come to know of the breach 
in question earlier and so limitation 
must be deemed to have started running 
from the date of the notice of the acci- 
dent or at most from the expiry of two 
months of the giving of the notice. It is 
common ground that the knowledge of 
an accident is not the same thing as the 
knowledge of an “offence”, that is of a 
breach which is made penal. There- 
fore, the date of notice of the accident 
can in no circumstance be regarded as 
a starting point for the commencement 
of limitation. The expiry of two months 
from the date of notice cannot, for the 
Same reason, be regarded as a starting 
point of limitation,” 

In State of Bihar v. Deokaran, AIR 1973 
SC 908, S. 79 of the Mines Act came up 
for consideration before their Lordships 
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of the Supreme Court and it was observ- 
ed (at p. 908) :— 


“A complaint in respect of such an 
offence has, under S. 79, to be filed with- 
in six months from the date of such 
default, in the present case Jan, 21, 1960. 
The question then is whether the offence 
in question is covered by the substan- 
tive part of S. 79, or whether it is cover- 
ed by the Explanation thereto. If the 
offence is of the former kind, the com- 
plaint in regard to it would be clearly 
time barred. It would not be so if the 
offence is of the kind, often called a con- 
tinuing offence, in which event the Ex- 
planation to S. 79 would operate.” 


18. It is clear from these observations 
that what was meant by S. 79 was the 
making of the complaint or the filing of 
the complaint within six months. A 
similar question under S. 79 of: the 
Mines Act came up for consideration 
before a single Judge of this Court in 
Regional Inspector of Mines, Parasia v. 


K. K. Sengupta, 1973 MP LJ 553. His 
Lordship observed :— 
S Vasowacenut the ‘learned Magistrate is 


directed that after taking evidence of 
both the parties, he shall decide the 
point whether the complaint filed is 
within time or not.” 


49. It is, therefore, clear that S. 79 
only contemplates making of a com- 
plaint within six months and in a case 
falling under cl. (ii) it has to be made 
within six months from the date on 
which the commission of the offence 
came to the knowledge of the Inspector 
and, as discussed earlier, it is clear from 
the statements contained in the com- 
plaint that in the present case it came 
to the knowledge of the Inspector after 
the enquiry was completed on 14th Apr. 
1973 and as the complaint was made to 
the Magistrate on 7th Sept, 1973, it was 
made clearly within time, 


2@. Consequently, this petition is ac- 
cepted ard the complaint is sent back to 
Chief Judicial Magistrate, Chhindwara 
with a direction that he shall proceed 
with it in accordance with law. 


Petition allowed. 
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Chandrakant, Applicant v, M. P. Pub- 
lic Service Commission, Indore, Op- 
posite Party. 

Mise, Petn, Case No, 571 of 1981, 
9-2-1982. 

-Constitution of India, Arts, 16, 14, 226 
— Selection of candidates by Public 
Service Commission — Candidate should 
normally possess essential academic qua- 
Jifications as on last date of receiving 
application — Acquiring qualifications 
subsequently — Not entitled to be con- 
sidered for selection, 


A candidate applying for a post to 
Public Service Commission should pos- 
sess essential academic qualifications on 
the last date of receipt of applications 
unless the advertisement calling applica- 
tions specifically mentions that can- 
didates acquiring the ` qualifications ‘on 
the date of selection shall be con- 
sidered. In the instant case the candi- 
date had applied for the post of Asstt, 
Engineer (Civil), He had appeared for 
B. E. examination and was declared suc- 
cessful subsequent to the last date of 
receiving applications, He was provi- 
sionally allowed to appear for written 
test but was not called for interview. 

Held that in the absence of any other 
due date specified in the advertisement 
as the date, with reference to which the 
eligibility of the candidate with regard 
to his academic qualification would be 
judged, it must be held that a candidate 
applying for the post of Assistant Engi- 
neer (Civil) should possess the necessary 
academic qualification on the date of the 
application, Therefore, when the candi- 
date was not called for interview it 
could not be said that the Public Service 
Commission acted arbitrarily. AIR 1979 
SC 1628, Rel. on, (Paras 8, 9, 10) 


D/- 


Cases Referred: Chronological Paras 
AIR 1979 SC 1628 . 6 
Deputy Govt, Advocate, 


for Opposite 
Party, eT 
‘ORDER :— The following order of the 
court was delivered by Sohani, J.:— 
This is a petition under Article 226 of 
the Constitution of India. 
2. The material facts giving rise fo 
this petition briefly are as follows :— 
“The respondent Public Service ‘Com- 


mission invited applications for the posts 
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of Assistant: Engineers (civil) by adver- 
tisement No, 1080. issued in that behalf. 
The last date for submission of applica- 
tion forms was 30th Sept, 1980. As 
mentioned in the advertisement, a can- 
didate who had obtained a degree im 
Civil Engineering and whose age as on 
1-1-1981: was within the age limit speci- 
fied in the advertisement, was eligible 
for the post of Assistant Engineer (Civil). 
The petitioner submitted an application 
in the prescribed forms before the ex- 
piry of the jast date fixed for receiving 
applications. Thereafter, by the letter 
dated 8rd April 1981, the petitioner 
furnished to the Commission the state- 
ment received by him from the Univer- 
sity specifying the marks obtained by 
the petitioner in his final B. E. (Civil) 
Degree Examination, for which he had 
appeard in Jan, 1981 and which he pass- 
ed in the first division, On 9th April, 
1981, the commissioner issued an admis- 
sion card to the petitioner enabling him 
to appear for the written test to be con- 
ducted by the Commission on 9th and 
10th May 1981. In the admission card, 
it was stated that the admission was 
provisiona] and in case it was discovered 
after the examination that a candidate 
did not fulfil the requirements prescrib- 
ed by the advertisement, his candidature 
was liable to be cancelled. The written 
examination to be held on 9th and 10th 
May 1981, was, however, postponed and 
a fresh admission card was issued to 
the petitioner on 11th May 1981 to en- 
able him to appear for the written 
examination to be held on 16th and 17th 
June, 1981. On those dates, the written 


examination was ultimately held. ‘The 


result of the written examination was 
declared by the respondent on 5th Octo- 
ber 1981 and the list of candidates, who 
were qualified for appearing at the per- 
sonality ‘test to be conducted by the 
Commission from 23rd Nov. 1981 to 11th 
= Dec. 1981, was published, The peti- 
tioner’s roll number was included in 
that list, The respondent also notified 
that candidates: would be individually: in- 


formed of the date fixed for their mter- - 
‘view: The petitioner, however,: didnot ; 


receive any intimation til] 20/11/1981..re- 
garding: the date fixed for his interview 
and hence, on that date, he wrote.ia 
letter to. the: secretary of the respondent 
Commission requesting the’ Commissioner 
to call: him for interview .as he had qua- 


lified ‘in: the written ‘test held by the 
No reply was.received by. 


` Commission, 
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the . petitioner, : Therefore, : the petitioner 
again repeated his request. by . letters 
dated 23rd Nov. 1981 and 27th Nov. 
1981. The petitioner however did. not 
receive any reply. from the Commission 
and hence on 4th of Dec. 1981, he filed 
the present petition, 

‘3. When the petition came up be- 
fore us for motion hearing on 5th Dec. 
1981. we directed that a notice be issued 
to the respondent to show cause as to 
why the petition should not be admitted 
and interim relief as prayed for by- the 
petitioner be not given. The notice was 
served on the respondent on 7th De- 
cember 1981. The petition then came 
up for consideration before a Division 
Bench consisting of Hon’ble Mulye and 
Hon’ble Vijaywargiya, JJ, on 10th of 
Dec. 1981. On that date, the learned 
Deputy Government Advocate appearing 
for the respondent, prayed for a day’s 
adjournment, which was granted and the 
case was fixed on 11-12-181 for motion 
hearing and for consideration of the appli- 
cation for grant of interim relief sought 
by the petitioner, On 11th Dec. 1981, 
when the case was called on for hearing, 
none appeared on behalf of the respon- 
dent to show cause against admission of 
the petition or against grant of interim 
relief, .Not even a reply to the applica- 
tion for grant of interim relief was filed 
by the respondent. In these circumstan- 
ces, the court admitted the petition and 
granted the interim relief prayed for by 
the petitioner by directing that the re- 
sult of the interviews held by the re- 
spondent for selecting candidates for the 
post of Assistant Engineer (Civil) be not 
declared until further orders, There- 
after, the respondent filed its return on 
3ist Dec. 1981. In the return, it was 
contended that as the petitioner did not 
possess the essentia] academic qualifica- 
tion before the expiry of the last date 
fixed for receipt of applications, he was 
not found eligible and, hence was not 
called for interview. It was also con- 
tended that the petitioner had sought to 
“hoodwink” the Commission as he had 
applied for the post even though he had 
known that he was not eligible and it 
was strange that he should be invoking 
interference of the court in the 
name of justice, 


. 4; ‘Thereafter, on ath . January : 1982, 


Publice Service- Commission. 


. an application was filed on behalf of the 


respondent praying that the petition be 
heard at an early date, as the result of 
candidates . interviewed for the post of 
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Assistant Engineer (Civil) could not be 
declared on account of issuance of an ad 
interim writ by this court, that the sele- 
cted candidates had to be recommend- 
ed to the State Government at an early 
date and that the recruitment was being 
delayed, Assuming that the delay in 
selection by the respondent of candi- 
dates, who had submitted applications by 
30th of Sept, 1980, which was the last 
date fixed for that purpose, was due to 
the issuance of ad interim writ by 
this court on lith Dec. 1981, it is re~ 
gretted that the importance and the 
urgency of the matter should not have 
been realised on behalf of the respondent 
when a notice was served on the respon- 
dent to show cause as to why the peti- 
tion should not be admitted and ad 
interim writ be issued. However, in 
view of the reasons stated in the applica- 
tion for early hearing filed by the re- 
spondent, we directed that the petition 
be fixed for hearing on 2nd Feb. 1982. 


5. Shri Sethi, learned counsel for the 
petitioner, contended that it was not 
mentioned in the advertisement issued 
by the respondent that the candidates 
applying for the post of Assistant Engi- 
neer (Civil) should possess the requisite 
academic qualification prescribed by the 
advertisement, on the date of the ap- 
plication, It was urged that regarding 
age limit, the relevant date prescribed 
in the advertisement was ist January, 
1981 though the last date for submitting 
applications was 30th of Sept, 1980, It 
was, therefore, contended that it could 
not be assumed by the petitioner that a 
candidate was required to possess the 
requisite academic qualification before 
30th of September 1980. It was submit- 
ted that the petitioner believed that a 
candidate would be considered eligible 
for the post of Assistant Engineer (Civil) 
if he were to possess the requisite acade- 
mic qualification on the date of his selec- 
tion and that there was no attempt to 
‘thoodwink’ the commission, which was 
clear from the fact that as soon as the 
petitioner passed the final B. E. Degree 
Examination held in January 1981, he 
did inform the respondent of that fact 
and furnished the statement of marks 
and it was thereafter that he was allow- 
ed to appear for the written test. The 
learned counsel for the petitioner, there- 
fore, contended that though the peti- 
tioner had qualified in the written test, 
the respondent had acted arbitrarily in 
‘not calling the petitioner for the per- 
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sonality test, It was, therefore, prayed 
that a direction be issued to the Commis- 
Sion to call the petitioner for interview. ` 


6. The short question for considera- 


tion in this case is whether the respon- 


dent had acted arbitrarily in not ealling 
the petitioner for the interview even 
though he had qualified in the written 
test held by the respondent. If any ac- 
tion of the respondent is found to be 
arbitrary or contrary to any provisions 
of law, then this court has power to 
interfere under Art. 226 of the Constitu- 
tion. As held by the Supreme Court in 
Ramana Dayaram Chetty v. International 
Airport Authority of India (AIR 1979 SC 
1628), every action of a statutory auth- 
ority must be informed with reason and 
should be free from arbitrariness, In this 
connection, we may usefully refer to the 
following observations of the Supreme 
Court in AIR 1979 SC -1628 at p. 1637 
(supra), 


“it must, therefore, be taken to be 

the law that where the Government is 
dealing with the public, whether by way 
of giving jobs or entering into contracts 
or issuing quotas or licences or granting 
other forms of largess, the Government 
cannot act arbitrarily at its sweet will 
and like a private individual, deal with 
any person it pleases, but its action must 
be in conformity with standard or norm, 
which is not arbitrary, irrational or ir- 
relevant. The power or discretion of the 
Government in the matter of grant of 
largess including award of jobs, eon- 
tracts, quotas licences etc, must be eon- 
fined and structured by rational, rele- 
vant and non-discriminatory standard or 
norm and if the Government departs 
from such standard or norm in any 
particular case or cases, the action of 
the Government would be liable to be 
struck down, unless it can be shown by 
the Government that the departure was 
not arbitrary, but was based on some 
valid principle, which in itself was not 
irrational unreasonable or discrimina- 
tory.” 
In the light of the aforesaid observa- 
tions, which are applicable to all statu- 
tory authorities, we have to ascertain 
whether by not calling the petitioner for 
the interview, the respondent has acted 
arbitrarily or eontrary to any rule or 
regulation, 

7. Now, according to the respondent, 
the petitioner was not called for inter- 
view as he did not possess the essential 
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academic qualification before the expiry 
of the last date fixed for receiving ap- 
plications, ie, before 30th Sept, 1980. 
That the petitioner did possess the essen- 
tia] academic qualification on the date 
when written test was held, was not dis- 
puted, The contention advanced on be- 
half of the respondent is that to be eli- 
gible for being considered for the post 
of Assistant Engineer (civil), the peti- 
tioner should have fulfilled the re- 
quirements of the advertisement in ques- 
tion before the expiry of the last date 
fixed for receipt of applications, 


8. It is true, as urged on behalf of 
the petitioner, that in some cases candi- 
dates are considered eligible for the 
post if they possess necessary qualifica- 
tion on the date of selection. But in 
that event, it is specifically so mention-~ 
ed in the advertisement calling applica- 
tions for filling the posts, In the instant 
case, it has not been so mentioned in 
the advertisement in question, On be- 
half of the petitioner, it has not been 
pointed out that there are any rules or 
regulations framed in this behalf It 
was stated at the bar on behalf of the 
respondent that there were no rules or 
regulations laying down the procedure 
to be followed by the respondent in the 
matter of fixing the date, with reference 
to which, the eligibility of a candidate 
- for a particular post had to be judged. 
The question as to whether there should 
be rules or regulations in this behalf for 
determination of the point of time, at 
which the eligibility of a candidate for 
a post has to be judged and that it should 
not be left to the discretion of the re- 
spondent, has not been raised before us 
and hence we refrain from expressing 
any opinion on that question, It has 
not been shown on behalf of the peti- 
tioner that in any other advertisement 
issued by the respondent, the respondent 
has, for judging the eligibility of a can- 
didate for a post with reference to his 
academic qualification, fixed a date later 
than the date of expiry of receipt of 
application. Had it been so, we would 
have gone into the question as to whe- 
ther it was permissible for the respon- 
dent to make deviations. But in absence 
of any material on record, we cannot 
embark on that enquiry. In the instant 
case, the essential academic qualifica- 
tion for the post of Assistant Engineer 
(Civil) has been mentioned in the ad- 
vertisement, In the absence of any 
lother due date specified in the advertise- 
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ment as the date, with reference to; 
which the eligibility of the candidate! 
with regard to his academic qualifica- 
tion would be judged, it must be held 
that a candidate applying for the post 
of Assistant Engineer (Civil) should pos- 
sess the necessary academic qualification 
on the date of the application, It has 
not been shown that in the case of any 
other candidate, who had applied for the 
post of Assistant Engineer (Civil), the 
respondent has judged the eligibility of 
that candidate with respect to his acade- 
Mic qualification, with reference to a 
date later than the last date fixed for 
receipt of applications. In the circum- 
stances, it cannot be held that in not 
holding the petitioner eligible for the 
post and hence in not calling him for the 
interview, the respondent has acted arbi- 
trarily. 


§. On behalf of the petitioner, it was 
contended that the respondent had per- 
mitted him to appear for the written 
test and hence it was estopped from 
challenging the eligibility. The conten- 
tion cannot be upheld, The admission 
card issued to the petitioner made it 
clear that the admission was provisional 
and that the candidature was liable to 
be cancelled if it was found that a can- 
didate did not fulfil the requirements 
of the advertisement, It is true that the 
petitioner did not ‘thoodwink’ the respon- 
dent as urged in the return because it 
has not been shown that he had made 
any misrepresentation in the application 
submitted by him, with regard to his 
academic qualification, The application 
form was not produced before us. In 
fact, without there being any query 
from the respondent, the petitioner him- 
self informed the respondent that he 
had appeared for the final B. E. Degree 
examination held in January 1981 and 
had passed. If the petitioner honestly 
believed that his eligibility for the post, 
as regards minimum academic qualifica- 
tion prescribed for the post would be 
judged with reference to the date of his 
selection, it cannot be said that he 
knew that he was not eligible and was 
trying to ‘hoodwink’ the respondent. A 
grievance was made on behalf of the 
petitioner that his frantic queries to the 
respondent as to why he was not being 
called for the interview even though he 
had qualified in the written test, remain- 
ed unanswered. The allegation made in 
the return that “the petitioner may have 
sent applications to which it was not 
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necessary to reply because he had ap- 
proached in person’, is not substantiat- 
ed. The affidavit filed on. behalf of the 
respondent is of a section officer who 
has no personal knowledge of the facts 


stated in the return because, as stated: 


by him in the affidavit.” the facts stated 
in the reply to petition are based on in- 
formation received from the official re- 
cords. “The respondent has neither pro- 
duced any officia] record to show that 
the petitioner had approached in person 
nor has it filed for affidavit of any per- 
son, who had personal knowledge in that 
behalf. But the failure of the respon- 
dent to send any reply to the letters sent 
by the petitioner cannot estop the re- 
spondent from contending that the peti- 
tioner was not eligible, Maybe, accord- 
ing to the respondent, as the petitioner 
was seeking a job, he was not entitled 
to be.shown the courtesy of sending any 
reply to his letters. The failure of the 
respondent to send any reply, though 
lacking in civility, cannot be held to be 
mala fide or cannot confer any right on 
the petitioner to be considered eligible 
for the post of Assistant Engineer 
(Civil). As already observed, in view 
of the fact that the petitioner was not 
eligible for the post, as regards his aca- 
demic. qualification on the date he had 
submitted the application for the post 
of Assistant Engineer (Civil). it cannot 
Ibe held that the respondent has acted 
arbitrarily or contrary to any provision 
of law in holding that the petitioner was 
not eligible for the post. The petitioner, 
therefore, is not entitled to any relief 
under Art, 226 of the Constitution. 


10. For all these reasons, the peti- 
tion fails and is accordingly dismissed. 
In the circumstances of the case, parties 
shall bear their own costs.. Security 
amount, if any shall be refunded to the 
petitioner after verification, The ad 
interim writ issued on ilth December, 


1981 is vacated, 5 ad 
Petition dismissed, 
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Representation of the People Act (43: of 
1951),-Ss. 81, 87 — Rules relating to 
election petitions (framed by the High 
Court of Jabalpur under notification 
No, :- 1317-1-14-2-67 Jabalpur Dated 
21-2-1967), Rr. 6, 7,9 — M. P. High 
Court Rules (as amended by Notification 
No, 45-1-9-3-37 dated 12-5-1976) Rr. 1 
and 2 — Election petition presented to 
Additional Registrar (Judicial) — Peti- 
tion cannot be dismissed on ground that 
it was not presented to Deputy Regis- 
trar (Judicial), ((i) States Reorgani- 
zation Act (1956), S. 51 — (ii) Constitu- 
tion of India, Art, 225), 

An election petition presented to the 
Additional Registrar (Judicial) cannot þe 
dismissed merely on the ground that it 
has not been presented before the De- 
puty Registrar (Judicial) in accordance 
with the Rules relating to election peti- 
tions, (Para 6) 

Considering the provision of Ss. 81 
and 87 of the Act and R. 9 of-the Rules 
relating to election petition, it is. not 
as if the Rules of the High Court shall 
not apply to these matters including 
presentation, According to the High 
Court Rules as amended in 1976. it is 
apparent that the words Additiona} Re- 
gistrar have also been included before 
the words Deputy Registrar wherever 
they occur in the High Court Rules. 
The Rules framed by. the High Court re- 
lating to election petitions are not man- 
datory but are directory because it is 
nowhere provided therein that failure to 
comply with the requirements leads -to 
a specific consequence, Therefore an 
election petition presented before the 
Additional Registrar (Judicial) does not 
deserve to be dismissed for not being 
presented to the Deputy Registrar (Judi- 
cial} at Jabalpur in accordance with the 
Rules. AIR 1957 Madh Pra 30, AIR 
1969 SC 1024 and AIR 1980 SC 303 Rel. 
on, (Paras 6, 7, 10) 
Cases Referred: Chronological Paras 
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Y. I. Mehta, for Petitioner: V. S. Kokje 
and C. L. Yadav, for Respondents. 


ORDER :— This order shall. govern 


disposal of I, A. No. 1 of 81, which -is 
an application filed under S. 86° of the 


‘Representation of the. People Act, ' 1951 


by ‘respondent No. 1 praying that: the: 


‘petition deserves to þe ‘dismissed om the: - 
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ground that the- same was presented be- 
fore the Additional Registrar (Judicial) 
High Court of M. P. Jabalpur and not 
to the Deputy -Registrar (Judicial) ac- 
cording to the Rules framed by the High 
Court relating to election petitions, 


‘2. In order to appreciate the points 
raised in this application, it is necessary 
tó refer to the provisions of S, 81 of the 
Representation of the People Act, 1951, 
relating to presentation of petitions 
which is as under: 

“81. Presentation of petitions — (1) An 
election petition calling in question any 
election may be presented on one or 
more of the grounds specified in sub- 
section (1) of Section 100 and Section 101 
to the High Court by any candidate at 
such election or any elector within forty- 
five days from, but not earlier than, 
the date of election of the returned can- 
didate, or if there are more than one 
returned candidate at the election and 
the dates of their election are different, 
the latter of those two dates, 

‘Explanation, — In this sub-section, 
‘elector’ means a person who was entitl- 


ed to vote at the election which the 
election petition relates, whether he 
has voted at such election or not, 
* Žž * x 
(3) Every election petition shal] ba 


accompanied by as many copies thereof 
as there are respondents mentioned in 


the petition and every such copy shall 


be attested by the petitioner under his 
own signature to be a true copy of the 
petition,” 

A'bare reading of this section provides 
that the petition has to be presented . to 
the High Court, 

3. Section 87 of the said Act, which 
prescribes the procedure before the High 
Court is as follows: 

“87, Procedure before the High Court 
(1). Subject to the provisions of this Act 
and of any rules made thereunder, every 
election petition shall be tried by the 
High Court, as nearly as may be, in 


accordance with the procedure applicable | 
under the Code ‘of Civil] Procedure, 1908 


(5° of 1908) to the trial of suits: . 
Provided that the High Court shall have 


the discretion to refuse, for reasons’ to: 


be recorded. in writing, to examine ‘any 
witness or witnesses if it is of the opi- 


nion that the evidence of such. witness. 
or witnesses is not material for the deci- - 


sion of the petition .or that.the | .party 


. tendering .such. witness or-- 
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doing so on frivolous grounds or with a 
view to delay the proceedings. 

(2) The provisions of the Evi- 
dence Act, 1872 (1 of 1872), shall, sub- 
ject. to the provisions of this Act, be 
deemed to apply in all respects to the 
trial of an election petition,” 

4. Rules relating to election petitions 
have been framed by the High Court of 
Madhya Pradesh under Notification No. 
1317-1-14-2-67, Jabalpur, the 21st Feb. 


1967, in exercise of the powers confer- 


red by Art. 225 of the Constitution and 
all other powers hereinto (hereinbe- 
fore?) enabling and in notification in 
earlier orders issued by the Chief Jus- 
tice under S, 51 of the States Re- 
organization Act, 1956, relating to elec- 
tion petitions presented under the Re- 
presentation of the People Act, 1951, 
which came into force from 22nd Feb. 
1967, on the day they were published in 
M. P. Rajpatra. Rule 6, Rule 7 and 
Rule 9 of these Rules are as follows: 

“6. (1) Every Election Petition, com- 
plete in all respects, shal] be presented 
during the Court hours to the Deputy 
Registrar (Judicial) at Jabalpur. 

(2) The name of the person present- 
ing an Election petition, with a descrip- 
tion of the capacity in which he is pre- 
senting it, the date and hour of presenta- 
tion and any other particulars considered 
necessary shal] be endorsed in the mar- 
Bin of first page of the petition by the 
Deputy Registrar under his own signa- 
ture, 

(3) The Deputy Registrar shall have 
petition examined in order to find out 
that all requirements of the Representa- 
tion of the People Act, 1951, and these 
rules have been complied with, 

(4) The Deputy Registrar shal] affix 
his full signature to every page of, the 
petition and the affidavit accompanying 
it, 

(5) ‘The Deputy Registrar, after ex- 
amining the petition, shall record his 
opinion on the opening order sheet in 
the following form :— 

“Presented on...by...properly drawn 
up, apparently within time and properly 
stamped.” 

“7°” As soon as may be after an Plec- 
tion Petition is presented and scrutinis- 
ed as above, the Deputy Registrar shall 
place the same ‚before the Chief Justice 
for orders under sub-section (2). of Sec- 
tion 80-A of the 
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9. The Rules of the High Court shall 
apply, in so far as they are not inconsis- 
tent with the Representation of the 
People Act, 1951 or the Rules, if any, 
made thereunder of the Civil Procedure 
Code or these rules, in respect of all 
matters including processes and process 
fees, issuance of orders, copies and copy- 
ing fees, deposit and withdrawal of 
money, forms, affidavits, etc.” 


5, It is no doubt true that in R. 6 
and R. 7 the words ‘Deputy Registrar 
(Judicial) Jabalpur’ have been mention- 
ed to whom the election petition has 
to be presented and it is the Deputy 
Registrar (Judicial) Jabalpur who has to 
proceed in accordance with these Rules. 
However, it is not in dispute that at the 
relevant time in July, 1980 when the 
said petition was presented in the High 
Court at Jabalpur there was no such 
officer working designated as Deputy Re- 
gistrar (Judicial), but an officer designat- 
ed as Additional Registrar (Judicial) was 
working at Jabalpur, to whom admit- 
tedly the said election petition was pre- 
sented, 


6. Relying on the provisions of these 
Rules the learned counsel for respon- 
dent No. 1 contended that the election 
petition having not been presented to 
the Deputy Registrar (Judicial) at Jabal- 
pur the same deserve to be dismissed 
for want of proper presentation, But 
after considering the provisions of Ss, 81 
and 87 of the said Act as also R. 9 of 
the Rules relating to election petitions, 
I am of opinion that the petition cannot 
be dismissed merely on the ground that 
the same was not presented to the De- 
puty Registrar. (Judicial) as in Ss. 81 
and 87 the words used are ‘High Court’. 
Similarly Rule 9 of the said Rules also 
provides that the Rules of the High 
Court shall also apply in so far as they 
are not inconsistent with the Repre- 
sentation of the People Act, 1951 or the 
Rules, if any, made thereunder of the 
Civil] Procedure Code or these Rules, in 


respect of all matters including proces- ` 


ses and process fees, issuance of orders, 
copies and copying fees, deposit and 
withdrawal of money, forms, affidavits, 
etc. Therefore, it is not as if the Rules 
of the High Court shall not apply in 
regard to these matters, including pre- 
sentation, 


7. By notification No, 45-1-9-3-37 
dated 12-5-1976 published in M. P. 
Rajpatra, dated 11-6-1976, the High 
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Court Rules have been amended as 
under : 

“1. Definitions. — In these rules, un- 
less the context otherwise requires :— 

(i) “Registrar” means the Registrar 
of the High Court and includes the Ad- 
ditional Registrar, the Deputy Registrar 
or any other officer with respect to such 
functions and duties of the Registrar as 
may have been assigned to the Additional 
Registrar, the Deputy Registrar, or such 
officer by the Chief Justice, and . 

(ii) in the absence of the Registrar 
the Additional Registrar, the Deputy 
Registrar, or any other officer authorised 
to act on his behalf: 

2. Add the words “Additional Regis- 
trar or” before the words “Deputy Re- 
gistrar” wherever they occur in the 
High Court Rules.” l 
According to these Rules it is apparent 
that the words ‘“Additiona] Registrar” 
have alSo been included before the words 
Deputy Registrar. Therefore, the pre- 
sentation of the election petition before 
the Additional] Registrar (Judicial) can- 
not be said to be improper or illegal, 


8. The word ‘include’ is a word of 
enlargement, It is generally used in 
definitions and interpretation clauses in 
order to enlarge the. meaning of the 
words and the phrases occurring in the 
body of the statute, and when it is so 
used, the words or phrases must be con- 
strued as comprehending not only such 
things as they signify according to the 
natura] import, but also those things 
which the interpretation clause declares 
they shall include, as has been observed 
in 1957 Jab LJ 222: (AIR 1957 Madh 
Pra 30) (Bansilal v. Commr. of Sales-tax). 
Besides, in the decision reported in AIR 
1969 SC 1024 Sheodan Singh v. Mohan 
Lal it has been held that though 
in that case the election peti- 
tion under the said Representa- 
tion of the People Act was pre- 
sented to the Registry by Advocate’s 
clerk in the immediate presence of the 
petitioner, in substance though nop in 
form, the petition was presented by the 
petitioner himself and hence the require- 
ment of the law was fully satisfied, 

9. Similarly in the~decision reported 
in AIR 1980 SC 303 (Sharif-ud-Din v. 
Abdul Gani Lone) the difference between 
a mandatory Rule and a directory Rule 
has been pointed out as under (at 
p. 305) :— 

The difference between a mandatory 
rule and a directory rule is that while 
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the former must be strictly observed, in 
the case of the latter, substantial com- 
pliance may be sufficient to achieve the 
object regarding which the rule is en- 
acted, Certain broad propositions which 
can be deduced from several decisions 
of courts regarding the rules of con- 
struction that should be followed in de- 
termining whether a provision of law is 
directory or mandatory may be summa- 
rised thus: 
The fact that the statute uses the word 
‘shall’ while laying down a duty is not 
conclusive on the question whether it is 
a mandatory or directory provision, In 
order to find out the true character of 
the legislation, the court has to ascer- 
tain the object which the provision of 
law in question is to subserve and its 
design and the context in which it is 
enacted, If the object of law is to be 
defeated by non-compliance with it, it 
has to be regarded as mandatory, But 
when a provision of law relates to the 
performance of any public duty and the 
invalidation of any act done in disregard 
of that provision causes serious prejudice 
to those for whose benefit it is enacted 
and at the same time who have no con- 
tro] over the performance of the duty, 
such provision should be treated as a 
directory one. Where, however, a provi- 
sion of law prescribes that a certain act 
has to be done in a particular manner 
by a person in order to acquire a right 
and it is coupled with another provision 
which confers an immunity on another 
when such act is not done in that man- 
ner, the former has to be regarded as 
mandatory one, A procedural rule ordi- 
narily should no; be regarded as 
mandatory if the defect in the act done 
in pursuance of it can be cured by per- 
mitting appropriate rectification to be 
carried out at a subsequent stage unless 
by according such permission to rectify 
the error Jater on, another rule would 
be contravened, Whenever a statute pre- 
scribes that a particular act is to be done 
in a particular manner and also lays 
down that a failure to comply with the 
said requirement Jeads to a specific con- 
sequence, if would be difficult to hold 
that the requirement is not mandatory 
and the specified consequence should 
not follow.” Í 

10. I am, therefore, of opinion that 
the rules framed by the High Court ré- 
lating to election petitions are not man- 
datory but are directory because it is 
nowhere provided therein that a failure 
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to comply with the said requirement 
leads to a specific consequence, There- 
fore, in the light of the provisions and 
the authorities referred to above. I am 
unable to agree with the submission of 
the learned counsel for respondent No. 1 
that the said election petition deserves 
to be dismissed for not presenting the 
same to the Deputy Registrar (Judi- 
cial) at Jabalpur in accordance with the 
Rules, 
il. In the result the said application 
(L. A. 1 of 81) stands dismissed. 
_Application dismissed. 
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M/s. Manilal Chandulal. Cotton Seed 
Merchant, Baroda and others, Appellants 
v. M. P. State Industries Corporation 
Ltd., Bhopal, Respondent. 


Misc. Appeal No. 116 of 1977, D/- 
15-12-1981.* 


Arbitration Act (10 of 1940), S. 20 — 
Arbitration agreement — Contract con- 
taining arbitration clause executed by 
firm’s Manager — Firm denying author- 
isation — No action against Manager for 
executing agreement taken nor the plea 
of coercion in execution of agreement 
raised in reply to application under S. 20 
~~ Walid arbitration agreement is made 
out and would govern ‘the disputes aris- 
ing out of the contract, (Paras 4, 5) 


C. M. Mehta, for Appellants; A. K. 
Chitale, for Respondent. 

SOHANI, J.:— This appeal is directed 
against the order dated 10-4-1974 passed 
by the learned IlIrd Additional District 
Judge, Ujjain. The appeal’ arises out of 
an application submitted by the respon- 
dent under S. 20 of the Arbitration Act, 
1940 (hereinafter referred to as the Act). 
The applicant’s case was that the non- 
applicants had entered into eight con- 
tracts with the applicant for.supply of 
cotton seeds and that out of the eight 
contracts so entered into, the non-appli- 
cants had failed to perform their part of 
the contract in respect of contracts Nos. 
150 and 151. It was further averred that 
as the non-~applicants had committed 
breach of contract, the applicant was 
entitled to recover damages from the 
non-applicants, but that liability was 


SSAA 7 Sa Ai SN RL DR TAT 
*Against order of A. C. Dalani, 3rd Addl. 
Dist. J., Ujjain, D/- 10-4-1974. 
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disputed by the non-applicants. It was, 
therefore, contended that a dispute had 
arisen between the applicant and the 
non-applicants out of the contracts Nos. 
150 and 151' entered into between the 
parties and that as one of the terms of 
these contracts was to refer the disputes 
to arbitration, the applicant had filed an 
application under S. 20 of the Act. 


2. The application was resisted by the 
non-applicants inter alia’ on the ground 
that there’ was no agreement between 
the parties to refer disputes for arbitra- 
tion, that the person, who had signed 
contract No. 150 on behalf of the non- 
applicants, was not authorised to do so 
and that in any event, those contracts 
were substituted by the latter contract 
entered into between the parties on 27-9- 
1968 at Bhopal which did not contain any 
arbitration clause. The trial Court found, 
after appreciating the material on record, 
that there was a subsisting valid arbitra- 
tion agreement between the parties. In 
this view of the matter, the trial Court 
allowed the application. Aggrieved by 
that order, the non-applicants have filed 
this appeal. 


3. Shri Mehta, learned counsel for the 
appellants, raised two contentions before 
us. It was urged that the contracts Nos. 
150 and 151 alleged to have been execut- 
ed by the non-applicants were in fact 
signed by one J.°B. Shah, who was not 
authorised to enter into those contracts, 
It was further urged that the trial court 
-erred in holding that there was a sub- 
sisting valid arbitration agreement be- 
tween the parties. Lastly, it was urged 
that the direction given by the trial court 
regarding filing of the award within 
three months was not warranted. Shri 
Chitale, learned counsel for the respon- 
dent, conceded that the. direction given 
by the trial court regarding the filing of 
the Award was unwarranted but con- 
tended that the trial Court was justified 
in directing that the agreement be filed, 


4, The first question, that arises for our 
consideration, is whether the parties had 
entered into any arbitration agreement, 
The case of the applicant in this behalf 
was that in the contract No. 150 (Ex. P-1) 
and contract No. 151 (Ex. P-2) entered 
into between the parties for supply of 
cotton seed, one of the’ conditions was 
that disputes arising out of the contract 
would be referred to arbitration. Exs. P-1 
and P-2 are in the form of letters writ- 
-ten by the applicant’ to the non-appli- 
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cants confirming that they had purchas- 
ed from the non-applicants’ cotton seed 
On terms and conditions specified in those 
letters, The applicant sent these contract 
forms in duplicate to the non-applicants 
requesting them to return one copy duly 
signed by them, for record. I, was: fur- 
ther stated in the letter Ex. D-1 accom- 
panying Ex. P-1 and Ex. P-2 that the 
contracts would not be deemed to have 
been entered into till the non-applicants 
had duly signed the contracts. Exs. P-1 
and P-2 were signed by Jayantilal Shah 
as Manager of non-applicant No. 1 firm. 
The contention advanced on behalf of the 
non-applicants was that Jayantilal Shah, 
who had signed those contracts, was not 
authorised to execute any contract on 
behalf of the non-applicants. DW-2 
Jayantilal Shah examined by the non- 
applicants admitted his signatures on 
Exs. P-1 and P-2. He further stated that 
he was looking after the Ratlam shop of 
the non-applicants, but he was a mere 
servant of the non-applicants and had no 
authority to execute any contract. He 
further deposed that he was made to 
sign the contract forms Exs. P-1 and P-2 
under coercion. DW-2 Jayantilal, how- 
ever, admitted that he had not complain- 
ed to anyone about the coercion. He also 
admitted that no action was taken against 
him by his employers for having signed 
Exs. P- and P-2. He initially deposed 
that he had not signed any other con- 


-tract on behalf of the non-applicants, but 


when confronted with his signatures on 
Exs, P-6 and P-7, he admitted his signi- 
tures on those documents. Ex. P-6 is con- 
tract No. 59 entered into by the appli- 
eant with the non-applicants. Ex.P-7 is 
a letter dated 7-7-1967 written by DW-2 
Jayantilal to the applicant stating that 
he was sending contract form No. 59, i.e. 
Ex, P-6 duly signed, Moreover, the plea 
that DW-2 Jayantilal Shah was forcibly 
made to- sign the contract forms P-1 and 
P-2 or had no authority to sign those 
contracts was not raised in the reply 
Ex, P-4 sent to the notice Ex, P-3 by 
the applicant. The plea about coercion is 
not taken even in the reply to the appli- 
cation under S. 20 of the Act submitted 
by the. non-applicants. The story put 
forward by DW-2 Jayantilal that signa- 
tures on the contract forms Exs. P-1 and 
P-2 were obtained under coercion cannot, 
therefore, be believed. He had ‘signed 
contract form Ex. P-6 on behalf of non- 
applicants and had .also sent the letter 
Ex. P-7 to the applicant, on -behalf of 


the non-applicants, conveying their :ac-{| 
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ceptance. The contract Ex. P-§ was not 
repudiated by the non-applicants. More- 
over, the non-applicants have not denied 
in the reply to the application under 
S. 20 of the Act, the averment made in 
para 4 of the application that the non- 
applicants had partly performed the con- 
tracts Exs. P-{ and P-2. In these circum- 
stances, it must be held that contracts 
Exs, P-1 and P-2 were executed by DW-2 
Jayantilal on behalf of the non-appli- 
cants. 


5. Learned counsel for the appellant- 
non-applicants, contended that under 
S. 19 of the Partnership Act if a partner 
has no implied authority to submit a dis- 
pute relating to the business of the firm 
to arbitration, how can an agent of the 
firm have that authority. This conten- 
tion has to be stated to be rejected. No 
provision of law has been brought to our 
notice to show that an agent of a firm 
has no authority to enter into an arbitra- 
tion agreement on behalf of the firm. 
Moreover, as we have already observed, 
in the instant case, DW-2 Jayantilal had 
entered into a contract with the appli- 
cant, as evidenced by Ex. P-6, on behalf 
of the non-applicants. The contract Ex. 
P-6 also contained an arbitration clause. 
It must, therefore, be held that contracts 
Exs. P- and P-2 were entered into by 
the non-applicants with the applicant. 
Under the terms of Exs. P-1 and P-2, the 
disputes arising out of the contracts are 
to be decided by arbitration. Hence it 
must be held that there is an arbitration 
agreement between the parties governing 
the disputes arising ou; of Exs. P-1 and 
P-2. 


6. The next contention advanced on 
behalf of the non-applicants was that the 
contracts Exs. P-1 and P-2 were super- 
seded by a subsequent agreement dated 
27-9-1968 entered into between the par- 
ties. The contention has no force. The 
question as to whether the settlement, 
alleged to have taken place on 27-9-1968 
between the parties, had the effect of 
modifying the original contracts or sub- 
stituting the original contract, does not 
‘arise for consideration because that set- 
tlement was not acted upon, as averred 
by the non-applicants in their written 
statement. On 27-9-1968, when disputes 
arose between the parties with regard to 
the failure of the non-applicants to de- 
cide the contracted quantity of goods, the 
non-applicants wrote a letter to the ap- 
plicant proposing as follows : 
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aa ga ata & ann oaa A fara 
fafaa A aa sega PA g A aa a 
area-at saa 4 fat F qaqa aà A 
gar wt. afs sae aqare art fear a 
asar g. 

gara wer a ama R M 3R, c0/0Y¥ 
ary famis 2o-9-8¢6 M Bar faso g, 
qq Vaal SSP TAG T qaaa FT Alay 
TT HAT B GCF i aa moa sga 
aT (Sic) 4& ẹ ara  faaar ae wz WaT g 
aval 3934-24 freee amad) argaqz 
aaa dae! sak afafeea gare aat care 
aust He maa fast HT Rr, 020-0h 
ate farts yo-g-ec at att F saat 
ara amet scar gear! ait af 
aa & age sara al seat ae ari 
gy fat ar als Gat gaa adt sitet àa 
Me ae TI Ay aq HT 4s È aag 
festa aradt orga ge 2 A maA cae 
aI AS as shit at ga gui via ad 
ẹ farda git! ama arad are Bat eT 
fasta fear at at are at feai ca 
ufea Farrar afea & SA ait gay 
Bria Plat Hace gt ara ! saw aora 
gary ara A a asat fava g sast 
qaaa at fear pant ake Fe $ aaa st 
dts TAIT AT SAA ANT AT F aH aT saa 
gat & fear ona.” 


The applicant was requested to elect 
either of the terms till 20-12-1968. The 
applicant had sent a telegram to the 
non~applicants on 19-10-1968 accepting 
the second option given to it but the 
non-applicants pleaded in their written 
statement that the applicant had failed 
to communicate its acceptance to the 
aforesaid proposal made by the non-ap- 
plicants. In view of this stand taken by 
the non-applicants in their written state- 
ment, they cannot be permitted to con- 
tend that a new agreement was entered 
into between the parties substituting the 
contracts in question. The trial Cou 

was, therefore, right in holding that’ 
there was a subsisting valid arbitration 
agreement in force, We, therefore, see no 
reason to interfere with the order passed 
by the trial Court with regard to the fil- 
ing of the arbitration agreement, The 
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trial} Court, however, was mot required 
to give a direction regarding the filing 
of the award within three months. 
Therefore, that direction deserves to be 
set aside. Subject to this modification, 
the order passed by the trial Court is 
affirmed. 

7. For all these reasons, this appeal is 
partly allowed. The order passed by the 
trial Court is modified to this extent that 
the direction given by the trial court 
that the arbitrator shall file the Award 
within three months is set aside. The rest 
of the order passed by the trial Court is 
confirmed. Parties shall bear their own 
costs of this appeal 

Appeal partly allowed. 
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M. DÐ. BHATT, J- 
Nathulal (since deceased} through 
L. Rs. ang another, Appellants v. Amba- 
fam and another, Respondents. | 


Second Appeal No. 64 of 1971, D/- 
1'9-9-1981.* 
Limitetion Act (9 of 1908), Arts. 142 


and 144 — Applicability — Suit for pos- 
Session on basis of title — Allegation by 
plaintiffs that defendants were m permis- 
sive possession — Allegation not estab- 
lished — Art. 142 and mot Art. 144 ap- 
plies — Suit is Hable to be dismissed 
since plaintiffs were not in possession of 
property within IZ years prior fo swift. 
1942 Neg LJ 99, AIR 1946 Mad 798 (FB), 
AIR 1938 Mad 415, AIR 1954 Trav Co. 
449, AIR 1957 Trav. Co. 223, AIR 1961 
J&K 82 and AIR 1963 Mys 1 (FB), Rel 
on. (1889) 14 Ch D 537 and AIR 1939 Nag 


%, Ref. (Para 16) 
Cases KEeferred : Chronological Paras 
AIR, 19863 Miys I (FB) 9 
AIR 19861 J&K & 9 
ATR 1961 Madh Pra 179: 1960 MPLJ 

1146 | 3 
AIR 1957 Trav Co 223 9 
AIR 1954 Trav Co 449. 9 
1942 Nag LJ 99 ; 8 
AIR 1940 Mad 798 (FB) 3, 9 
AIR 1939 Nag T 7 
AIR 1938 Mad 415 9 


(1880) 14 Ch D 537 : 43 LT 88: 28 WR 
54, Rains v. Buxton ` 7 
JUDGMENT :— Having lost in both the 

Courts below, the defendants have pre- 

ferred the present appeal. 


‘Fram appellate decree of L. J. Mandlik, 
Addl. Dist. J„ Ratlam, D/- 9-2-1971. 
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2. The plaintiffs, claiming their fitle 
with respect to the suit land, sued the 
defendants for possession of the land in 
question. This claim was based on the 
premise that the defendants were in per- 
missive possession under licence for the 
last several years: but when asked to 
deliver back, they refused. The defen- 
dants denied the story of licence or per- 
missive possession and equally denied 
the plaintiffs’ title. The trial Court held 
that the title to the suit land vested in 
the plaintiffs and that the defendants 
were in long and continuous possession; 
but their such possession was not under 
any licence nor was it permissive to any 
extent. The trial Court, principally held 
the view that the suit for possession was 
governed by Art. 144 of the Limitation 
Act, 1908 (corresponding Art. 65 of the 
Limitation Act, 1963), and as such, de- 
creed the plaintiffs claim. On appeal, be- 
ing preferred, the lower Appellate Court 
upheld all the findings of fact of the 
trial Court and so also the finding on 
law pertaining to the applicability of 
Art. 144 to the facts and circumstances 
of fhe case; and as such, the appeal was 
dismissed. Hence, now, the present ap- 
peal by the defendants. 


3. The learned counsel for the appel- 
lants-defendants has vehemently urged 
before me the solitary point that both the 
Courts below were wrong in applying 
Art. 144 to the facts and circumstances of 
the case. According to the learned counsel 
for the appellants, the facts and circum- 
Stances of the case actually attracted 
Art. 142, masmuch as, the plaintiffs’ story 
possession having not 
(been) accepted by the Courts below, it 
was a case of “dispossession” of the 
plaintiffs from the suit land or in the 
alternative, it was a case of the plain- 
tiffs’ “discontinuance in possession”, The 
appellants’ learned counsel in support of 
his arguments has cited Official Receiver 
v. Govindaraju (AIR 1940 Mad 798 (FB)), 
followed later on by this Court also in 
Daryaosingh v. Kalma WNihala (1960 
MPLJ 1146) : (AIR 1961 Madh Pra 179). 


4, Before taking up the crucial ques- 
tion whether in the light of the facts and 
circumstances proved on record Art. 142 
applied, as suggested by the learned 
counsel for the appellants or Art. 144 ap- 
plied as held by both the Courts below, 
it would be fruitful to state the concur- 
rent findings of fact of the courts below. 
These concurrent findings of fact are: 

(i) that the plaintiffs were the owners 
of suit land; 
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Gi) that the defendants are in continu- 
ous possession of the suit land for the 
last, at least, 40 years, and 

(iii) that the plaintiffs’ story regarding 
licence and permissive possession is with- 
out any proof. 

5. These concurrent findings of fact 
are not assailed to any extent before me 
nor they could be so assailed. it is in the 
background of these concurrent findings 
of fact that this Court has to determine, 
whether the Courts below had right- 


ly applied Art. 144 or whether actually ` 


it was Art. 142 alone which was attract- 
ed, as has been now argued by the learn- 
ed counsel for the appellants. The lower 
appellate Court, after citing certain rul- 
ings, laying down the principles govern- 
ing the applicability of Art 142 or 144, 
has ruled out the applicability of Arti- 
cle 142 to the facts and circumstances of 
the present case on the ground that there 
was no “discontinuance of possession”, 
ie, ‘abandonment of title’ on the part of 
the plaintiffs since the plaintifis had all 
along been anxiously taking steps to get 
back the possession by referring the mat- 
ter to revenue authorities by successive 
proceedings as detailed and discussed in 
para 8 of its judgment. It was, hence, 
held that “discontinuance of possession” 
being, thus, not deducible from the facis 
and circumstances, as pleaded and prov- 
ed on the side of the plaintiffs, Art. 142 
was not applicable, and that, only Arti- 
cle 144 alone was applicable which 
being applied entitled the plaintiffs to 
the decree for possession in the absence 
of the defendants’ any plea regarding ad- 
verse possession beyond the statutory 
period. 

6- The lower appellate Court’s above 
findings and the reasonings therefor, do 
not appear to be sound, when considered 
in ihe light of the plethora of case law 
dealing with the crucial matter as io 
what actually constitutes “discontinuance 
of possession.” 

7. The distinction between “disconti- 
huance of possession” and “disposses- 
Sion” was pointed out in the leading case 
of Rains v. Buxton ((1880) 14 Ch D 537), 
in these words : 

“The difference between dispossession 
and discontinuance of possession might be 
expressed in this way — the one is 
where a person comes in and drives out 
the others from possession, the other 
ease is where the person in possession 
goes out and is followed into possession 
by other persons.” 

This definition has been widely accept- 
ed in Meharban Lalli v, Usuf Khan Kallu 
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(AIR 1939 Nag 7f}, where, the law has 
been sueccinctiy laid down by Vivian 
Bose, J. thus : 


“The term ‘dispossession’ applies when 
a person comes in and drives out ofhers 
from the possession. it imports ouster, a 
driving out from possession against the 
will of the person in actual possession 
The term ‘discontinuance’ however 
implies a voluntary act, an abandonment 
of possession followed by the actual pos- 
session of another. It implies that fhe per- 
son discontinuing has given up the land 
and left it to be possessed by any one 
choosing to come in. There musi be an 
intention to abandon title before ‘there 
can be said to be a discontinuance in pos- 
session. But this cannot be assumed” 


8. in Gangoobai v. Soni (1942 Nag LJ 
99), it is held that “if a plamltiff snes for 
possession on the allegation that the de- 
fendant came into possession under a 
licenee from the plaintiff and the de- 
fendant denies the same, the suit will ba 
governed by Art, 142 and not by Art 144 
of the Lim. Act, as the plaintiff will be 
deemed to have discontinued possession 
within the meaning of the former Article 
The plaintiff in such a case must prove 
that the defendant’s permissive possession 
began within 12 years of the suit.” 
(underlining is mine), 

9. In Official Receiver v. Govindaraju 
(ATR, 1940 Mad 798) (FB), the plaintiff had 
pleaded permissive possession and de- 
fendant had failed to establish it, as 
is also the case here, It was held by their 
Lordships after placing reliance on Alam 
Khan Sahib v. Karuppannaswami Nadan 
((1938) 1 Mad LJ 113: AIR 1938 Mad 
415) that such a suit is governed by Arii- 
Cle 142 and not by Art. 144; and that in 
such a situation, the plaintiff was bound 
to prove his possession within 12 years 
of the suit, Similar view has been held in 
Krishna Pillai v. Kumara Pillai (AIR 
1954 Trav Co. 449) and quoted with ap- 
proval in the said High Courts subse< 
quent decision Venkiteswara Iyer v, 
Cheriyathu Mathen (AIR 1957 Trav Co, 
223). Their Lordships, invoking the appli- 
cability of Art. 142, have observed in this 
connection that the defendant in admit- 
ted possession of fhe property is not ob« 
liged to lead evidence to prove that his 
possession has. been hostile for the statu- 
tory period. When the alleged origin of 
his possession as also its permissive or 
derivative nature are seen to be baseless, 
the plaintiffs claim for recovery of pos- 
session on the strength of such allega- 
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tions must fail unless there is acceptable 
evidence on his side to the effect that he 
was in possession of the property within 
12 years prior to the date of suit, so as 
to keep his title alive. The other cases 
which deserve attention in this regard 
are Taja Bibi v. Ghulam Mohd. (AIR 
1961 J & K 82) and Lingamma v. Putte 
Gowda (AIR 1963 Mys 1 (FB)). 

10. In the light of the decisions refer- 
red to above, it may be observed that in 
the present case also, the defendants are 
in possession of the land in question be- 
longing to the plaintiffs for over 40 
years continuously. Further, plaintiffs’ 
allegations regarding licence and permis- 
Sive possession are found to be not estab- 
lished. Hence, in these circumstances, 
plaintiffs would be deemed to have dis- 
continued their possession within the 
o of Art. 142. Art. 144, would, in 
such circumstances, have no application 
at all. The plaintiffs admittedly being not 
in possession of the suit-land within 12 
years before the suit, their suit for pos- 
session would, thus, fail; and the defen- 
dants, in such a case, would not be re- 
quired either to plead or prove their ad- 
verse possession to any extent. In view 
of this matter, disagreeing with the 
lower appellate Court and so also with 
the trial Court, it has to be held in the 
light of the facts and circumstances of 
the case, that the suit, in the matter of 
limitation, would be governed by Art- 
cle, 142, and not by Art. 144 of the Limi- 
tation Act, 1908. 

11, In the result, thus, the defen- 
dants’ appeal is allowed. Setting 
aside the judgment and decree of 
the lower appellate Court; it is 
ordered and decreed that the plain- 
tiffs’ suit for possession be and is now 
dismissed .as being time-barred under 
Art. 142 of the Limitation Act, 1908. The 
respondents-plaintiffs do bear the costs 
of the appellants-defendants of this 
Court, and so also of the Courts below, 
besides bearing their own throughout. 
Counsel’s fee as per schedule, if certi- 
fied, 

Appeal allowed. 
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Ganesh Prasad v. J. N. K. Vishwa Vidyalaya 


ALR 


(A) Jawaharlal Nehru Krishi Vishwa 
Vidyalaya Act (12 of 1963), Ss. 39; 28, 29— 
Regulations framed under S. 39 by Aca- 
demic Council, Regn. IV cl. 8 (1) (iv) — 
Academic Council — Powers of — Dis- 
ciplinary action against students — Aca- 
demic Council is competent to frame 
relevant Regulations — Candidate secur- 


- ing admission by producing copies of 


false mark-sheet and false certificate —- 
Academic Council can rusticate him 
Power does not vest only in Board of 
the University — (Education — Student 
discipline), 
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The Board is the supreme authority 
and exercises all the powers of the Uni- 
versity for carrying out the purposes of 
the Act. It can also revise any action of 
the Academic Council. There is nothing 
in relation to the University which the 
Board cannot do and, therefore, the 
mere fact that the Board has also the 
power to take disciplinary action against 
students does not negative a similar 
power in the Academic Council. The 
Board has made so far no statute making 
provisions for conduct and discipline of 
students. The Academic Council is in 
charge of the Academic affairs of the 
University as is expressly declared by 
S. 38 (1). This by itself confers wide 
powers on the Academic Council relating 
to academic affairs. Further the power 
of regulation and control conferred on 
it by S. 29 enables the Academic Council 
to take action in the matter of conduct 
and discipline of students. It cannot be 
said that conduct and discipline of stu- 
dents in the University is not connected 
with academic affairs or with require- 
ments for obtaining degrees. A student 
who by false pretences secures admission 
or a student who by using unfair means 
passes an examination cannot be said to 
satisfy the requirements for obtaining 
degrees and control of such activities by 
the Academic Council which is in chargé 
of the academic affairs of the University 
is well within its powers under Ss. 38 and 
39. The Academic Council can, therefore, 
make regulations providing for these mat- 
ters under S. 38 (1) (c). If a matter can 
be dealt with by the Board and the Aca- 
demic Council both, the Academic Coun- 
cil is competent to make regulations as 
to how that matter would be dealt with 
by it. (Para 6) 


(B) Jawaharlal Nehru Krishi Vishwa 
Vidyalaya Act (12 of 1963), Ss. 39, 38, 29 
—Regulations framed by Academic Coun- 
cil, Regn. IV, Cl. 8 (i) (v) — Rustication 
of student Power does not vest m 
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Dean alone — Order can be passed by 
Academic Council and is not illegal when 
Dean as its member participated in deli- 
berations of the Academic Council. 
(Para 7) 
(C) Jawaharlal Nehru Krishi Vishwa 
Vidyalaya Act (12 of 1963), Ss. 39, 28, 29— 
Student securing admission by producing 
false mark-sheet and certificate — Dis- 
ciplinary action — Academic Council not 
bound to hear on question of punishment 
— Principles of natural justice also do 
not enjoin that a person should be heard 
on the guestion of punishment apart from 
hearing him on the question of his guilt. 
(Constitution of India, Art. 226; Natural 
Justice). (Para 8) 


Y. S. Dharmadhikari, for Petitioner; 
K. L. Khare and K. L. Kathal, for Re- 
spondents. 


G. P. SINGH, C. J.:-— The petitioner 
was admitted as a student in the first year 
of B.V.Sc. & AH. course of the College 
of Veterinary Science and Animal Hus- 
bandry, Jabalpur in the year 1977-78. By 
order dated 19th October 1981 issued by 
the Registrar of the Jawaharlal Nehru 
Krishi Vishwa Vidyalaya, Jabalpur, in 
accordance with the decision taken by the 
Academic Council, the petitioner was 
rusticated from the University forthwith 
due to his acts of misconduct, cheating 
and forgery, as he secured admission in 
1977-78 by presenting a copy of forged 
H.S.S.C. mark-sheet of Madhya Pradesh 
Board of Secondary Education. By the 
same order the petitioner was debarred 
from seeking admission in any of the 
courses of the University in future and 
the courses passed by him since admis- 
sion were also cancelled. 


2. Applications in the prescribed form 
along with the required certificates and 
documents are submitted in duplicate for 
seeking admission to the first year B. V. 
Sc. course. One application remains in 
the office of the Dean of the college and 
the other application in the KRegistrar’s 
office, The petitioner was a candidate 
from the general category. The petitioner 
had secured only 54% marks in the 
H.S.S.C. Examination which he passed in 
second division. In 1977-78 session the 
minimum percentage of marks on which 
admissions were made under the general 
category was 65.37%. On the basis of the 
marks obtained in the H.S.8.C. Examina- 
tion the petitioner had absolutely no 
’ *ehance for getting admission. The peti- 
tioner in his applications mentioned that 
: he had secured 72% marks in H.S.S.C. 
: Examination. The petitioner attached 
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false copies of màrk-sheet showing that 
he secured 72.6% marks along with his 
application, The petitioner also attached 
false copies of certificate that he had 
passed H.S.S.C. Examination in first di- 
vision. It is on the basis of these false 
statement, mark-sheet and certificate 
that the petitioner got admission. The 
petitioner also secured National Loan 
Scholarship from the Directorate of Col- 
legiate Education, Bhopal, and merit cum- 
means scholarship from the IC.A.R. (a 
Central Government Organisation) on the 
basis of false mark-sheet and certificate. 
The petitioner later wanted to remove 
copies of false mark-sheet submitted by 
him which were in the Dean’s office and 
the Registrar’s office. He obtained these 
copies from the concerned clerks on the 
pretext that he wanted to prepare photo- 
stat copies for use elsewhere. He also 
tore out one page of the admission appli- 
cation in the Dean’s office where he had 
entered that he had secured 72.6% marks 
in the H.S.S.C. Examination. It appears 
that he also approached the office of the 
Scholarship Officer at Bhopal for getting 
back the false mark-sheet. The auth- 
orities at that end got suspicious about 
the genuineness of the mark-sheet. The 
Scholarship Officer made enquiries from 
the Board of Higher Secondary Educa- 
tion, Bhopal. The truth then came out 
that the petitioner had secured only 54% 
marks and not 72.6% and that he passed 
that examination in second division and 
not in first division as stated by him. On 
getting this information the Directorate 
of Collegiate Education, Madhya Pra- 
desh, cancelleg the order awarding loan 
scholarship and ordered the recovery of 
Rs, 873 which the petitioner had till then 
received, A copy of the order of the Di- 
rectorate of Collegiate Education was for- 
warded to the Dean of the Veterinary 
College who started enquiries at this end. 
The petitioner deposited the amount of 
Rs. 873 which he had received as scholar- 
ship from the Directorate of Collegiate 
Education. The Vice-Chancellor by order 
dated 30th September 1981 constituted a 
Committee consisting of Dr. S. K. Saxena, 
Dr. B. S. Malik, Dean Veterinary, and 
Shri Pillai, Dy. Registrar to examine the 
petitioner’s case. The Committee after 
examining all the relevant documents 
found the allegations against him to be 
true. But the Committee having regard to 
the seriousness of the case and the fact 
that the petitioner was in the final year 
recommended that the decision in respect 
of his case be taken by the Academie 
Council which was to meet on 5th Octo- 
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ber 198i. The Academic Council in its 
meeting held an Sth October, 1981 found 
that the petitioner was guilty of obtain- 
ing admission by submitting copies of 
forged H.S.S.C. mark-sheet. The Council 
resolved that the petitioner be rusticated 
for bis acts of misconduct, cheating and 
forgery; that he be debarred from seek- 
ing admission in any of the courses of 
the University in future and that the 
epurses passed by him since the admis- 
Sion be cancelled, It was on the basis of 
this decision that the Registrar issued the 
impugned order. l 


3. The petitioner did not dispute in 
his petition that he secured only 54% 
marks in the H.5.S.C. Examination. The 
petitioner, however, disputed the fact 
that he secured admission by filing copies 


of false mark-sheet and false certificate. _ 


At the time of hearing, the respondents 
produced before us the original docu- 
ments from which we have no doubt that 
the petitiener had secured admission by 
producing copies of false mark-sheet and 
false certificate. He had also been suc- 
cessful on the same basis to get two scho- 
Jarships. The learned counsel for the 
petitioner, to begin with, made a griev~ 
ance that principles of natural justice 
were not followed by the Committee con- 
stituted by the Vice-Chancellor and the 
Academic Council in reaching the con- 
clusion of guilt against the petitioner. But 
when we indicated that we were prepar- 
ed to held an enquiry on the charges of 


misconduct found against the petitioner . 


in this Court itself after giving the peti- 
tioner full opportunity, the learned coun- 
sel for the petitioner very rightly did not 
insist upon this enquiry the result of 
which was obvious and agreed tø. pro- 
ceed on the assumption that fhe peti- 
tioner was guilty of the acts of miscon- 
duct found against him by the Academic 
Council. The learned counsel for the peti- 
tioner submitted two points for our con- 
sideration; (1) that the Academic Council 
had no power to pass the impugned order 
as this power could only be exercised by 
the Board of the University, and (2) that 
after the finding was reached that the 
petitioner was guilty of the acts of mis- 
conduct, the Academic Council should 
have heard him on the question of 
punishment, 


4, Section 24 of the Jawaharlal Nehru 
Krishi Vishwa Widyalaya Act, 1963, enu- 
merates the authorities of the Univer- 
sity. These authorities are: (i) the Board, 
G the Academic Council, (ii) the Facul- 
ties, and (iv) such other authorities as 
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may be declared by the Statutes to be 
the authorities of the Vishwa Vidyalaya. 
Section 27 (1) declares the Board to be 
the supreme authority of the University 
and confers on it the power to revise the 
acts of the Academie Council and to ex- 
ercise all the powers of the University 
for carrying out the purposes of the Act. 
Without prejudice to the generality of 
this supreme and extensive power con- 
ferred on the Board, section 27 (2) 
enumerates in particular the powers and 
duties of the Board. Clause (x) of sec- 
tion 27 (2) mentions the power and the 
duty “to make provision for the control 
of admission, conduct and discipline of 
the students of the Vishwa Vidyalaya 
and to make arrangements for promoting 
their health and general welfare” The 
power to make Statutes of the University 
is conferred on the Board by section 37. 
Statutes may provide for all or any of 
the matters enumerated in section 36. 
Clause (xvi) of this section refers to the 
subject of the admission of students to 
the University and their enrolment and 
continuance and Clause (xxi) to the 
maintenance of discipline among the 
students of the University. The Board, 
however, has not made any Statute de- 
aling with these matters so far. 

3d. The Academic Council is consti- 
tuted under section 28, sub-section (1) of 
which declares that it shall be “in charge 
of the academic affairs of the Vishwa 
Vidyalaya.” Powers and duties of the 
Academic Council are enumerated in sec- 
tion 29. We are concerned here with clause 
(a) of that section which says that the 
Academic Council “shall, subject to the 
provisions of this Act and the Statutes, 
generally regulate and have the control 
of, and be responsible for, the mainten- 
ance of standard of teaching, research and 
examination of the Vishwa Vidyalaya and 
for the requirements for obtaining de- 
grees.” Section 38 of the Act empowers 
the authorities and other bodies of the 
University to make regulations consistent 


.with the Act and the Statutes. Apart from 


other matters, the regulations made may 
provide for any matter “solely concern- 
ing such authorities and bodies and not 
provided for by this Act and the Sta- 
tutes,” (see clause (c) of S. 38). The Aca- 
demic Council by resolution passed in its 
meeting held on 4th and 5th June 1969 
made the Academic Regulations. Regu- 
lation I deals with Calendar, registration 
and degree requirements. Regulation H 
covers the subject of System of Instruc- 
tions and Evaluation. Regulation TI re- 
fers to the Academic Standing of Stu- 
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dents; their continuance in and dropping 
from the Vishwa Vidyalaya. Regulation 
IV deals with conduct and discipline of 
students, Clause 8 (1) (iv) of this Regula- 
tion enumerates the punishments which 
can be awarded. Sub-clauses (e) and (g) 
of Clause 8 (1) (iv) provide for punish- 
ments of “cancellation of the work done 
in one or more courses, including drop- 
ping of entire semester” and “dismissal 
from the Vishwa Vidyalaya up to rusti- 
cation.” Clause 8 (1) (v) vests the power 
of awarding punishment to the students 
in the Deans. 


6. The learned counsel for the peti- 
tioner first argued that the power to take 
disciplinary action against a student Is 
vested only in the Board under Sec. 27 
(2) (x) and that the Academic Council 
had nothing to do with taking any dis- 
ciplinary action against a student. — We 
have already stated that the Board is the 
supreme authority and exercises all the 
powers of the University for carrying out 
the purposes of the Act. It can also re- 
|lvise any action of the Academic Council. 
There is nothing in relation to the Uni- 
versity which the Board cannot do and, 
{therefore, the mere fact that the Board 
has also the power to take disciplinary 
‘action against students does not negative 
ja similar power in the Academic Council. 
The Board has made so far no statute 
making provisions for conduct and discip- 
line of students. The Academic Council 
is in charge of the academic affairs of 
the University as is expressly declared by 
Section 28 (1). This by itself confers wide 
powers on the Academic Council relating 
to academic affairs, Further, S. 29 says 
that the Academic Council shall general- 
ly regulafe and have the control of and 
be responsible for “the requirements for 
obtaining degrees.” The declaration that 
the Academic Council shall be in charge 
of the academic affairs and the responsi- 
bility laid on it for the requirements for 
obtaining degrees and the power of re- 


gulation and control conferred on it by- 


Section 29, in our opinion, enable the 
Academic Council to take action in the 
matter of- conduct and discipline of stu- 
dents. It is not possible to accept the 
argument that conduct and discipline of 
Students in the University is not connect- 
ed with academic affairs or with require- 
‘iments for obtaining degrees, A student 
who by false pretences secures admission 
or a student who by using unfair means 
passes an examination cannot be said to 
Satisfy the requirements for obtaining 
degrees and control of such activities by 


Ganesh Prasad v. J. N. K. Vishwa Vidyalaya 


M. F. 119 


the Academic Council whieh is m charge| 
of the academie affairs of the University) 
is well withm its powers under Ss. 28) 
and 29. The Academic Council could,| 
therefore, make regulations providing| 
for these matters under S. 38 (1) (ec) The’ 
learned counsel: in this connection also 
argued that under S. 38 (1) (o an auth- 
crity can make atl om matters 
Solely concerning it amd as the control af 
conduct and disesplime of students is also 
a matter fallmg within the jurisdiction 
of the Board, the Academic Council could 
not make any regulations under S. 38 (1) 
{c}. In our opinion, this construction af 
S. 38 (1) (9 is not sound. We have al- 
ready indicated that the Beard has all 
the powers of the University and it ean 
take all actions which the other aull- 
orities are empowered fo take Im this 
background if the ward “solely” is com- 
strued in the manner submitted by the 
learned counsel for the petitioner, the 
entire S. 38 (Ð) (9 wilh become wholly 
redundant as mo authority will be able 
to make regulations under that provision. 
In our opinion, the words “amy other mat- 
ters solely concermimg such authorities” 
as used in 5. 38 (1) (c) mean that an 
authority can make regulations on a sub- 
ject falling within its jurisdiction in sc 
far as it is.to be dealt with by it. In 
other words, if a matter cam be dealt 
with by the Board and the Academic 
Council both, the Academic Council may 
make regulations as to how that matter 
would be dealt with by it. ft cannot make 
regulations as to how that matter may 
be dealt with by the Board. Im our opin- 
ion, the regulations made by the Aca- 
demic Council were well within ts 
power. 

% The learned counsel then argued 
that the power conferred by CTI. 8 (1) @) 
of Regulation IV fo award punishment is 
on the Dean and the Academic Council 
cannot exercise such a power. This argu- 
ment is also not acceptable. The Acade- 
mie Council gets the power in such a 
matter by virtue of the general powers 
conferred on it by Sections 28 and 29. 
Moreover, Dean, Veterinary, is a member 
of the Academic Council. He was present 
im the meeting of the Academic Council 
when the decision against the petitioner 
was unanimously faker. The decision 
taken by the Academic Council was 
shared by the Dean. There can, therefore 
be no ilegality whatsoever in the deci- 
sion. l 
8 <As regards the second contention 
that the Academie Council sheuld have 
heard the petitioner om the question of 
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punishment, there is no provision either 
in the Act or in the Regulations for hear- 
ing the petitioner. The principles of 
natural justice also do not enjoin that a 
person should be heard on the question 
of punishment apart from hearing him 
on the question of his guilt. Art. 311r (2) 
of the Constitution as originally enacted 
afforded an opportunity to a Government 
servant to show cause against the penalty 
proposed but there is no general princi- 
ple of this nature. Moreover, having re- 
gard to the seriousness of the acts of mis- 
conduct, the penalties cannot be held to 
be severe. The petitioner secured admis- 
sion by cheating by producing false 
mark-sheet and certificate. He also ob- 
tained by cheating two scholarships. His 
admission which was obtained fraudulent- 
ly was void and the courses taken by him 
in the college stood automatically can- 
celled as a result of cancellation of his 
admission. His dismissal and restication 
from the University debarring him from 
seeking admission in future was also 
fully justified. We do not think that any 
ground is made out for interference in 
the matter of punishment. 


9. The petition fails and is dismissed 
with costs. Counsel’s fee Rs. 100. The 
balance amount of the security, if any, 
be refunded to the petitioner. 

Petition dismissed. 
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N. C. Dass, Appellant v. Smt. Chin 
Mayee Dass, Respondent. 


Letters Patent Appeal No. 4 of 1979, 
D/~ 3-3-1982." 

(A) Hindu Marriage Act (25 of 1955), 
Ss. 13 (1) (i) and 39 (1) (as amended by 
Marriage Laws (Amendment) Act (1976)) 
w Petition for divorce — Benefit of 
liberalised provision of S. 13 (1) (i) — Can 
be availed of even in appeal pending at 
commencement of amending Act. First 
Appeal No. 166 of 1976, D/- 31-7-1979, 
Reversed. 


. The appellant is entitled to invoke the 
liberalised provisions of S. 13 and is en- 
titled to get a decree for divorce on the 
ground that the respondent has, after the 
solemnization of the marriage, had volun- 
tary sexual intercourse with any person 
-other than the appellant ie. his or her 


From order of C. P. Sen, J., in First Ap- 
peal No. 166 of 1976, D/- 31-7-1979. 
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Spouse. An appeal against a decree in a 
petition for divorce is only a continua- 
tion of the petition which must be taken 
to be pending till the appeal is decided. 
Having regard to the object in enacting 
S5. 39 which was to shorten litigation and 
to enable the benefit of the liberalised 
provisions to be taken in pending pro- 
ceedings, there is no justification for con- 
struing S. 39 in a restricted manner. The 
words “all petitions and proceedings in 
causes and matters matrimonial which 
are pending” as used in S. 39 (1) intro- 
duced by the Amending Act must be con- 
strued to include all petitions and pro- 
` ceedings which have not been finally de- 
cided irrespective of whether they are 
pending in the original Court or in appeal 
at the commencement of the Amending 
Act. First Appeal No. 166 of 1976, D/- 
31-7-1979, Reversed. - (Para 4) 
(B) Hindu Marriage Act (25 of 1955), 
S, 13 (1) (i) (as amended by Marriage 
Laws (Amendment) Act) — Adultery — 
Proof — Clear admission in letter writ- 
ten by respondent as to her having inter- 
course with person other than appellant 
ie, her spouse, after solemnisation of 
marriage — Adultery, held, is proved. 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1977 Cal 193 4 
AIR 1977 Madh Pra 271: 1977 MPLJ 259 
4 

AIR 1966 SC 1423 4 
AIR 1963 SC 553 & 
AIR 1957 SC 540 4 
AIR 1941 FC 5 4 
Ravish Agarwal, for Appellant; D. M. 


Dharmadhikari, for Respondent. 


G. P. SINGH, C. J.:—- This is an appeal 
against the judgment and decree dated 
31st July 1979 passed by a learned single 
Judge in First Appeal No. 166 of 1976. 


2. The appellant N. C. Dass was mar- 
ried to the respondent Smt. Chin Mayee 
Dass according to the Hindu rites on 14th 
July 1959. The appellant on 17th July 
1975 filed a petition under S. 13 of the 
Hindu Marriage Act, 1955, for divorce in 
the Court of Fourth Additional District 
Judge, Jabalpur on the ground that the 
respondent was living in adultery. The 
trial Court held that on the date of the 
petition the respondent was not living it 
adultery and on this ground the petition. 
was dismissed on 26th April 1976. In the 
first appeal filed against the dismissal of 
the petition, the appellant contended be- 
fore the learned single Judge that he 
should be given the benefit of S. 13, . as 
amended by the Marriage Laws (Amends 
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ment) Act, 1976 (Act No. 68 of 1976) 
which came into force on 27th May 1976. 
The appellant relied upon S. 39 of the 
Amending Act for the submission that 
the benefit of the provisions of the Act 
as amended could be given in all pending 
proceedings. The learned single Judge 
negatived this contention and held that 
S. 39 of the Amending Act was not ap- 
plicable to pending appeals. It is the same 
contention which has been repeated be- 
fore us. 

3 Section 13 (1) (i) of the Hindu Mar- 
riage Act as originally enacted enabled 
dissolution of marriage by a decree of 
divorce on the ground that the respon- 
dent “is living in adultery”. By the 
Amending Act, this provision was substi- 
tuted by a new provision according to 
which a decree for dissolution of marri- 
age by divorce can be obtained on the 
ground that the respondent “has, after 
the solemnization of the marriage has 
voluntary sexual intercourse with any 
person other than his or her spouse.” As 
stated inthe notes on clauses of the Bill 
this amendment of S. 13 (1) (G) was to 
make it clear that a single act of volun- 
tary sexual intercourse by either party 
with any person other than his or her 
spouse shall constitute a ground for di- 
yorce for the other party. The Amending 
Act was enacted with the object: (1) to 
liberalise the provisions relating to di- 
vorce, (2) to enable expeditious disposal 
of proceedings under the Act, and (3) 
to remove certain anomalies and handi- 
caps that had come to light after the pass- 
ing of the Act as originally enacted. With 
a view to avoid multiplicity of litigation 
and consequent delay, it was proposed to 
apply the amended law in relation to all 
pending proceedings: (see Statement of 
Objects and Reasons, Gazette of India, 
Extraordinary Part II, Section 2, dated 
29th March 1976, p. 780). S. 39 of the 
Amending Act which was enacted with 
this purpose reads as follows: 

"39. Special provision as to pending 
Cases. 

(1) All petitions and proceedings in 
causes and matters matrimonial which 
are pending in any court at the com- 
mencement of the Marriage Laws 
(Amendment) Act, 1979, shall be dealt 
with and decided by such court—— 

{i) If it is a petition or proceeding un- 
der the Hindu Marriage Act, then so far 
as may be, as if it had been originally in- 
stituted therein under the Hindu Marri- 
age Act, as amended by this Act: 

(ii) If it is a petition or proceeding un- 
der the Special Marriage Act, then so far 
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as may be, as if it had been originally in- 
stituted therein under the Special Marri- 
age Act, as amended by this Act. 


(2) In every petition or proceeding to 
which sub-section (1) applies, the Court 
in which the petition or proceeding is 
pending shall give an opportunity to the 
parties to amend the pleadings, in so far 
as such amendment is necessary to give 
effect to the provisions of sub-section (1), 
within such time as it may allow in this 
behalf and any such amendment may in- 
clude an amendment for conversion of a 
petition or proceeding for judicial separa- 
tion into a petition or proceeding, as the 
case may be, for divorce.” 


4. The words “all petitions and pro- 
ceedings in causes and matters matri- 
monial which are pending in any Court” 
as they occur in Section 39 (1) are words 
of wide amplitude. The word “proceed- 
ing” in a general sense means the form 
and manner of conducting judicial busi- 
ness before a Court or judicial officer 
(see Black’s Law Dictionary p. 1368). A 
suit, appeal and second appeal can all be 
described as proceedings. It is true that 
in certain context, the word “proceed- 
ing” may be given a limited construction 
to include only an original proceeding 
like a suit, but there is no reason to give 
a limited construction to that word as it 
occurs in Section 39 of the Amending 
Act, Apart from that on general princi- 
ples “the legal pursuit of a remedy, suit, 
appeal and second appeal are really but 
steps in a series of proceedings all con- 
nected by an intrinsic unity and are to 
be regarded as one legal proceedings” 
(See Garikapati v. Subbiah Choudhary, 
AIR 1957 SC 540, p. 553). It has also been 
held that as an appeal is intended to 
interfere in the cause it is a part of if 
and so an appeal is a continuation of the 
suit and the appellate Court while hear- 
ing an appeal can also be said to be hear- 
ing the suit: (See Dayawati v., Inderjit, 
AIR 1966 SC 1423, p. 1427; Lachmeshwar 
Prasad v. Keshwar Lal, AIR 1941 FC 5, 
p. 13 and Ram Sarup v. Munshi, AIR 
1963 SC 553, p. 563). On this reasoning) 
an appeal against a decree in a, petition! 
for divorce is only a continuation of the! 
petition which must be taken to be pend-, 
ing till the appeal is decided. Having re- 
gard to the object in enacting S. 39 which’ 
was to shorten litigation and to enable’. 
the benefit of the liberalised provisions! 
to be taken in pending proceedings, there’. 
is no justification for construing Sec. 39° 
in a restricted manner. In our  opinion,| 
the words “all petitions and proceedings! 
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in causes and matters matrimonial which 
are pending as used in S. 39 (1) of the 
Amending Act must be construed to in- 
clude all petitions and proceedings which 
have not been finally decided irrespec- 
live of whether they are pending in the 
original Court or in appeal at the com- 
mencement of the Amending Act. The 
view that we have taken is shared by the 
Calcutta High Court in Sundari Dasi v. 
Basudeo Lal, AIR 1977 Cal 193. The 
learned single Judge in holding that a 
pending appeal is not included in Sec- 
tion 39 has referred to a decision of a 
Division Bench of this Court in Radhe- 
shyam Gupta v. Laxmi Bai, 1977 MPLJ 
259: (AIR 1977 Madh Pra 271). That was 
a case in which an application under Sec- 
ton 24 was pending in the trial Court 
when the Amending Act came into force. 
The question that arose in that case was 
whether an order passed after commence- 
ment of the Amending Act in a pending 
application under S. 24 was appealable 
under. S. 28. S. 28 as amended does not 
provide for any appeal against an order 


passed under Section 24. Original- 
ly Section 28 provided for an 
appeal against all orders. Normally 


a right of appeal accrues at the time of 
institution of a legal proceeding and, 
therefore, it was argued in that case that 
the right of appeal against the order un- 
der S. 24 accrued to the aggrieved party 
under S. 28 as it originally stood on the 
date of the filing of that application and 
that it was not defeated by the amend- 
ment of S. 28. It was, however, held that 
all pending proceedings were to be dealt 
with as it originally instituted under the 
Act as amended by virtue of the fiction 
enacted in S. 39 and so it could not be 
held that any right of appeal accrued to 
a party in a pending application under 
S. 24 which was decided after the com- 
mencement of the Amending Act. The 
general observations in that case that the 
appellate Court must decide the appeal 
and apply the same law which the trial 
Court was bound to apply, have to be read 
in the context of that case. The question 
_ that arises in this case for decision be- 
fore us did not arise in that case. That 
case has no application for answering the 
question whether the words “all petitions 
and proceedings in causes and matters 
matrimonial” will include an appeal 
which was pending at the commencement 
of the Amending Act. We are, therefore, 
of opinion that the appellant is entitled to 
invoke the liberalised provisions of S. 13 
and is entitled to get a decree for divorce 
on the ground that the respondent has, 
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after the solemnization of the marriage, 
had voluntary sexual intercourse with 
any person other than the appellant. 

5. As regards the question whether 
the appellant has succeeded in proving 
the above ground, it may be mentioned 
that the proceedings were throughout ex 
parte, The appellant produced the letter 
Ex. P-2 dated 15th November 1974 writ- 
ten and signed by the respondent in 
which there is a clear~admission that the 
respondent after her marriage with the 
appellant had sexual intercourse with one 
Anjani Sarkar. She expressed her desire 
in this letter that having realised that she 
had committed a sin she would go for 
meditation to some Ashram. There is no 
reason not to accept the truthfulness of 
the ddmission made by the respondent in 
this letter. We, therefore, hold that the 
appellant has succeeded in proving that 
the resporident has had sexual intercourse 
after the marriage with a person other 
than the appellant and that the appellant 
is entitled to get a decree for divorce un- 
der $. 18 (1) (i) as amended. 

The appeal is allowed. The judg- 
ments and decrees passed by the trial 
Court and by the learned single J udge 
are set aside. The petition for divorce is 
allowed. Let a decree of divorce be pass- 
ed dissolving the marriage. There will be 
no order as to costs throughout, 

Appeal allowed, 
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Misc. Civil Case No. 131 of 1981, D/- 
15-9-1981.* 

Divorce Act (IV of 1869), Ss. 3 (3), 10 — 
Word “residence” — Must be construed 
according to object and intent of particu- 
lar legislation — Husband living at Jabal- 
pur — Wife, living at another place, often 
coming and staying with husband — Held, 
they last resided at Jabalpur — Suit by 
husband under S. 10 — District Judge at 
Jabalpur had jurisdiction to try it. ((i) 
Interpretation of Statutes (ii) Words and 
Phrases —- Word “residence”.) 


The word ‘residence’ has a variety of 
meaning according to the statute in which 


*from order of D. R. Pundalik, Dist. J, ` 
Jabalpur, D/- 7-3-1981. 
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it is used. The term is flexible and must 
be construed according to the object and 
intent of the particular legislation where 
it may be found. The word ‘residence’ to 
which the Divorce Act points, must be 
something more than occupation during 
occasional usual visits within the local 
limits of the court, more specially where 
there is residence outside those limits 
marked with a considerable measure of 
continuance. A mere casual visit to a 
place with no intention of dwelling there 
by a husband and wife who have a fixed 
place of residence elsewhere will noi 
amount to residence in that place within 
the meaning of S. 3 of the Divorce Act so 
as to give jurisdiction under the Act to 
the Court within the local limits of whose 
jurisdiction such place is situated. What 
is important to see in a given case is 
whether by choice a particular place is 
made an abode permanently or even tem- 
porarily, the casual residence excluded. 
If there is an animus revertendi, his 
temporary stay at another place, how- 
ever long, will not have the effect of 
changing one’s own permanent residence 
at the original place. ATR 1951 Nag 248, 
Foll, AIR 1963 SC 1521, Applied. (Para 3) 

Where, while the husband (a teacher) 
was living at Jabalpur and had his home 
there, the wife (also a teacher) who stay- 
ed at another place in connection with 
her service, often came and stayed with 
the husband at his home under the same 
roof and they so lived at Jabalpur up to 
December 1976, it could well be inferred 
that the husband and the wife last resid- 
ed together at Jabalpur within the mean- 
ing of S. 13 (3) of the Act. The suit by 
husband under S. 10 of the Divorce Act 
was, therefore, well within the cogniz- 
ance of the District Judge, Jabalpur, who 
had jurisdiction to try it. AIR 1965 Mys 


12, FolL (Para 4) 
Cases Referred: Chronological Paras 
AIR 1965 Mys 12 4 


AIR 1963 SC 1521: 1963 (2) Cri LJ 413: 
1963 AIl LJ 807 3 
(1952) 2 All ER 784: (1952) 

England v. England 
ATR 1951 Nag 248 3 

N. P. Pandey, for Applicant. 

C- P. SEN, J.:— This matter comes up 
before us under S. 17 of the Diverce Act, 
1869, for confirmation of the decree nisi 
for divorce granted in favour of the peti- 
tioner, Paster J. S. Singh and against his 
wife Smt. Jyotsana Singh (respondent No. 
1) by the District Judge, Jabalpur, on 
7-3-1981. 

2. Before the District Judge, the peti- 
toner filed a suit under S. 10 of the Di- 


2 TLR 705, 
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vorce Act seeking dissolution of his mar- 
riage with respondent No. 1, Smt. Jyot- 
Sana Singh. The marriage between them 
Was performed on 27-12-1972 in the 
Methodist., Church, Khursipar Baihar, dis 
trict Balaghat. As a result of this marri- 
age, they have three children. They lived 
peacefully up to the year 1976. Both of 
them are teachers. While respondent No. 
1 continued serving at Baihar, the peli- 
tioner was transferred to Jabalpur and 
then to Narsimhapur for about a month 
and again retransferred to Jabalpur. As 
a result of the transfer, the petitioner 
resided at Jabalpur, while his wife, re- 
spondent No. 1 continued to live at Baihar 
up to December 1976 when she was trans- 
ferred to Raipur. The petitioner’s case is 
that when he resided at Jabalpur, the 
respondent No. 1 would often visit him 
during the holidays. They resided toge- 
ther at Jabalpur under the same roof and 
also cohabited. This went on up to De- 
cember 1976. The further allegation is 
that after respondent No. 1' was transfer~ 
red to Raipur, she did not permit the 
petitioner any access to her. 


The petitioner noticed that at Raipur 
she came in contact with respondent No. 
2, HB. K. Sharma who was often found at 
the residence of respondent No. 1 and 
the two respondents started living toge- 
ther practically as husband and wife. It 
is also alleged that she conceived from 
respondent No. 2 and according to the 
petitioner she even has married him. The 
allegation, therefore, is that the respon- 
dent No. 1 had started living in adultery 
entitling the petitioner to a deeree for 
divorce. After the filing of the suit, cer- 
tain allegations were added in paragraph 
4 of the original plaint. By the amend- 
ment, the plea introduced is that the peti- 
Hioner and the respondent No. 1 last re- 
sided together at Jabalpur and, therefore, 
the District Judge, Jabalpur, has jurisdic- 
tion to try the suit in view of S 3 (3) of 
the Act. Both the respondents remained 
absent and filed no ‘written statement 
although they were duly served. The 
District Judge, therefore, proceeded i 
their absence, recorded the statement of 
the petitioner and relying upon it, has 
passed a decree nisi for divorce which 1s 
now sought to be confirmed by this Court. 


3 Although the jurisdiction of the 
District Judge, Jabalpur was not ques- 
tioned before that Court, the question of 
jurisdiction is of paramount importance 
and since we had our own doubts in that 
behalf, we required the learned counsel 
for the petitioner to satisfy us on that 


124 M. P, 


count. It may be mentioned that the re- 
spondents also did not appear before us. 
The learned counsel for the petitioner 
submitted that from the deposition of the 
petitioner himself, it is clear that the 
respondent No. 1 visited him at his place 
at Jabalpur and lived with him up to De- 
cember 1977 and, therefore, they ‘last 
resided together’ within the jurisdiction 
of the District Judge, Jabalpur and hence 
the District Judge, Jabalpur had jurisdic- 
tion to try the suit. Under S. 3 (3) of the 
Act, ‘District Court’ means, in the case of 
any petition under the Act, the Court of 
the District Judge within the local limits 
of whose ordinary jurisdiction under the 
Act, the husband and wife reside or last 
resided together. The question, therefore, 
is as to the meaning of the words ‘reside’ 
or ‘last resided together’ as are used in 
this section. 


The word ‘residence’ signifies a man’s 
abode or continuance in a place and 
where there is nothing to show that it is 
used in a more extensive sense, it de- 
notes the place where an individual eats, 
drinks and sleeps or where his family or 
his servants eat, drink and sleep. The word 
‘residence’ has a variety of meaning ac- 
cording to the statute in which it is used. 
The term is flexible and must be constru- 
ed according to the object and intent of 
the particular legislation where it may be 
found. Primarily, ‘residence’ or ‘place of 
abode’ means the dwelling and home 
where a man is supposed usually to live 
and sleep; they may also include a man’s 
business abode, the place where he is to 
be found daily. (See Stroud’s Judicial 
‘Dictionary (Sweet & Maxwell Ltd), 
Fourth Edition, Volume 4, pages 2358-9). 
The ‘residence’ to which the Divorce Act 
\points, must be something more than 
occupation during occasional usual visits 
within the local limits of the Court, more 
specially where there is residence outside 
those limits marked with a considerable 
measure of continuance. A mere casual 
visit to a place with no intention of dwel- 
ling there by a husband and wife who 
have a fixed place of residence elsewhere 
will not amount to residence in that 
place within the meaning of S. 3 of the 
Divorce Act so as to give jurisdiction 
under the Act to the Court within the 
local limits of whose jurisdiction such 
place is situated; See Devid v. Esther 
Dennis, AIR 1951 Nag 248. 


_ Under S. 488 of the Criminal P. C. 1898, 
proceedings for maintenance could be 
taken against any person in any district 
where he resided or where he last resid- 
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ed with his wife or as the case may be 
the mother of the illegitimate child. In- 
terpreting the word ‘resides’ as appearing 
in S. 488 (8) of the Code, the Supreme 
Court in Jagir Kaur v. Jaswant Singh, 
AIR 1963 SC 1521 held that the term ‘re- 
sides’ does not mean only domicile in the 
technical sense of that word. It was ob- 
served that the term means something 
more than a flying visit to or a casual 
Stay in a particular place. The Supreme 
Court ruled that there shall be animus 
manendi or an intention to stay for a 
period, the length of the period depend- 
ing upon the circumstances of each case. 
Their Lordships said that a person re-- 
Sides in a place if he through choice 
makes it his abode permanently or even 
temporarily; whether a person has chosen 
to make a particular place his abode de- 
pends upon the facts of each case. What 
is important, therefore, to see in a given 
case is whether by choice a particular 
place is made an abode permanently. or 
even temporarily, the casual residence 
excluded. If there is an animus rever- 
tendi, his temporary stay at another 
place, however long, will not have the 
effect of changing one’s own permanent 
residence at the original place. 


4. In the present case, the unques- 
tioned testimony of the petitioner estab- 
lishes that while he was living at Jabal- 
pur and had his Home there, his wife 
(respondent No. 1) who stayed at Baihar 
in connection with her service, often 
came and stayed with the petitioner af 
his home under the same roof. They so 
lived at Jabalpur up to December 1976. 
It is no doubt true that the respondent 
No. 1 also had a place of residence at 
Baihar where she was serving. In our 
opinion, from those facts, it can well be 
inferred that the petitioner and the re- 
spondent No. 1 last resided together at 
Jabalpur where the petitioner lived. The 
house of the petitioner was the residenc® 
of the spouses where they last resided to~ 
gether, 


Under somewhat similar circumstances, 
Somnath Iyer J. in S. Saroja v. B. G. Em- 
manual, AIR 1965 Mys 12 held that where 
the wife and the husband were serving 
in two different districts and the wife 
visited the husband’s place for short in- 
tervals during her vacation, the hus-~ 
hand’s place where she stayed even for 
short intervals would be the place where 
they will said to have last resided toge- 
ther within the meaning of S. 3 (3) of the 
Act. The learned Judge observed that 
‘where both the husband and the wife 
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hold employments in different districts 
and the wife visits the husband’s place 
or vice versa the purpose obviously is 
that each of the spouses should have the 
company of the other and the husband 
and wife shouid eat, drink, and sleep to- 
gether. 

It was further observed that nothing 
more is necessary to support the view that 
during that period of the visit the hus- 
band and the wife intended to reside to- 
gether and the fact that the visit was for 
a short duration or did not have any ap- 
preciable degree of permanence cannot 
alter the situation. We are in respectful 
agreement with the view expressed by 
Somnath Iyer, J. in S.  Saroja’s case 
(supra). We accordingly hold that the 
visits made by respondent No. 1 during 
vacations to the petitioner at Jabalpur 
and their residing together during that 
period at Jabalpur would mean that they 
resided together at Jabalpur. The suit 
was, therefore, well within the cogniz- 
ance of the District Judge, Jabalpur, who 
had jurisdiction to try it. 

5. Coming to the merits of the case, 
we find that the evidence given by the 
petitioner is quite cogent and convincing. 
The refusal of the wife (respondent No. 
1) for any access to the petitioner after 
she had gone to Raipur showed her in- 
clination. She was seen in the company 
of respondent No. 2 who even stayed at 
her place. She used to live there alone 
while the petitioner lived at Jabalpur. 
She had thus ample opportunity. Her 
conduct as deposed to by the petitioner 
also leads to an inference that she had 
committed adultery. There is also evi- 
‘dence. The petitioner as P.W. 1 has de- 
posed that when he visited Raipur/Garia- 
band where respondent No. 1 was serv- 
ing, he found respondent No. 2 visiting 
her. He also noticed that respondent No. 
1 was inclined towards respondent No. 2. 
He also came to know that the two re- 
spondents were practically living as hus- 
band and wife and that is how they were 
known in that region. Neither of the two 
respondents has come forward to con- 
trovert these allegations. The evidence 
given by the petitioner could well have 
been controverted by the sworn testimony 
of respondent 1 and of the respondent 
No. 2 as was done in the case of England 
v, England, (1952) 2 All ER 784. That, 
however, was not done in the instant case. 
In our opinion, under these circumstan- 
ces, an inference can legitimately be 
drawn that respondent No. 1 (wife) has 
since the solemnization of the marriage 
been guilty of adultery. 
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6. For the aforesaid reasons, the de- 
cree nisi of divorce passed by the Dis- 
trict Judge in Civil Suit No. 34-A of 1980 
is made absolute. Since the respondents 
have not appeared before this Court, we 
make no order as to costs. 

Decree nisi made absolute. 
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Smt. Chameli Devi Agarwal and others, 
Petitioners v. State of Madhya Pradesh 
and others, Respondents. 

Misc. Petn. No. 457 of 1981, D/- 16-2- 
1982. 

(A) Madhya Pradesh Nagar Tatha 
Gram Nivesh Adhiniyam (1973), Ss. 1 (2) 
(3), 7 (3) — M. P. Land Revenue Code 
(20 of 1959), S. 172 — Commencement of 
Adhiniyam — Notification No. 1219 
XXXII dt. 1-6-1973 appointing date of 
publication of notification as date of 
coming into force of provisions of Adhi- 
niyam in Indore Municipal Corporation 
—— Village Lasudia Mori outside limits of 
Indore Municipal Corporation — Would 
not be governed by Adhiniyam. (M. P. 
General Clauses Act (3 of 1958) S. 3). 

The’ effect of Sec. 1 (2) was that the 
Adhiniyam was extended to the whole of 
Madhya Pradesh. But the effect of S. 1 
(3) was that the operation of the Act to 
the different areas on different dates and 
for different provisions had to be made 
by notifications to be issued by the State 
Government. Until a notification in that 
behalf was issued bringing the Adhi- 
niyam into force for a particular area, 
the same could not become operative in 


that area. (Para 12) 
‘If when the statute itself is 
not in force in any area, any fur- 
ther notification even if made in 
respect of the areas where the statute 
is not operative, will not make 
the Adhiniyam enforceable in that 


area. If the Adhiniyam is not in force in 
any area, notwithstanding any notifica- 
tion under other sections of the Adhi- 
niyam, provisions of the Adhiniyam will 
not be operative in the area outside the 
One notified under S. 1 (3). Case law dis- 
cussed, (Paras 12, 15, 17) 

Where the petitioners purchased agri- 
cultural land situate at village Lasudia 
Mori and subsequently acquired permis- 
sion of Sub-Divisional Officer under the 
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M. P. Land Revenue Code to divert the 
lands for non-agricultural purpose and 
started sensiruction of shopping complex 
on the wand, the notice semt to the peti- 
tioners by the Joint Director and Direct- 
or of Town and Country Planning De 
partment purporting te be under S. 37 
(1) of the Adhiniyam to remove the con- 
struction was without jurisdiction and 
they also had no jurisdiction to take ac- 
tion under the Adhbiniyam for removal of 
the building or structure constructed by 
the petitioners when the Adhiniyam 
came into force in the area enmprised 
within the limits of Indore Municipal 
Corporation only by virtue of Govt 
notification No. 1219-XXXIII D/- 1-6- 
1973 and admittedly village Lasudia Mori 
fell outside the limits of the Indore 
Municipal Corporation. (Para 17) 


(B) M. P. Land Bevenne Code (29 of 
1959), Sec. 172 (5) Medhya Pradesh 
Nagar Tatha Gram WNivesh Adhiniyam 
(1973), S. 25 (2) — Diversion cf agricni- 
tural iand for non-2griculiural purpose 
—— Diversion allowed subject to approval 
of Joint Director, Town and Planning 
Department in view of S. 25 {2) ef Adhi- 
niyam — Land situate im village where 
Adhiniyam was not in operation — Cen- 
dition imposed is illegal and witheut 
authority of jaw- - 

When an invalid condition is not so in- 
extricably mixed up that it cannot be 
Separated from the valid order, then such 
a condition can be severed from the rest 
of the order. (Para 19) 

Where the petitioners applied to the 
Sub-Divisional Officer fer diversion of 
agricultural land situate at village Lasu- 
dia Mori for non-agricultural purpose of 
eonstruction of shopping complex and 
the S., D. O. while granting the permis- 
sion imposed condition that the constriac- 
ticn would be made subject to the ap- 
proved plans and conditicns imposed by 
the Joint Director, Town and Country 
Planning Department, in view of S. 25 
(2) of the Adhiniyam the imposition of 
Such a condition was illegal, mvalid and 
without jurisdiction when the Adhiniyam 
was not in operation in village Lasudia 
Mori and no condition under S 25 () 
of Adhiniyam read with S. 172 (8) could 
be legally imposed. Further, construction 
of building without complying with the 
condition did not warrant any action 
under S. 172 (5) of the Code also when 
the order permitting diversion did mot 
‘fali within different heads mentioned in 
S. 172 (3). ‘Therefore the notice of the 
S. D. O. to remove construction was also 
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invalid, without jurisdiction and without 
authority of law. {Para 20) 

tO) ML P. Land Revenue Code (20 of 
1959), S$. 172 — Madhya Pradesh Nagar 
Tatha Gram Nivesh Adhiniyam (1973), 
S. 37 (3) — Diversion of agricultural land 
for purpose of non-agricultural purpose 
ie for building shopping complex — 
Appropriate application made to Director 
ef Town and Country Planning Depart- 
ment under See, 37 (3) for retention of 
construction — Notice of demolition of 
censtruction by Director stands automati- 
eally withdrawn im view of mandatory 
provisions of S. 37 (3) — Notice and sub- 
sequent action of demolition is imvalid 
ard withent authority of law. (Para 21) 
Cases Referred : Chronological Paras 


ATR 1976 SC 853 19 
- ATR 1970 SC 398 13 
ATR 1960 Sc 327 19 


AIR 1958 SC 845: 1958 Cri LJ 1355 19 
AIR 1957 SC 317: 1957 Cri LJ 384: 
1957 Ali LJ 682 12 
ATR 1951 Kutch 9 12 
S. D. Sanghi, Chaphekar with Kokie 
and Bagdi, for Petitioners, S. R, Joshi, 
Govt. Advocate with G. S. Solanki, Dy- 
Govt. Advocate, for Respondents. 
SHUKLA, J.:— This is a petition un- 
der Art. 226 of the Constn. 
2. Petitioners purchased agricultural 


lands hearing survey Nos. 98/h, 
98/1/8 end 98 area 3210 acres 
situate at village Lasudia Mor, 
Tehsil and District Indore. Peti- 


fioners applied under the Madhya Pra- 
desh Land. Revenue Code for permission 
te divert these lands for non-agricultural 
purposes. Permission was granted by the 
Sub-Divisional Officer Indore-Sanmwer on 
15-4-1981 (Annex. A). Petitioners intend- 
ed to construct a shopping complex on 
these lands and submitted the plan for 
the proposed construction for approval io 
the Gram Panchayat of village Lasudia 
Mori. The Gram Panchayat approved the 
plan and on the basis of the approved 
pan cement and other building material 
was allotted to -the petitioners by the 
Civil Supplies Department of the State 
Government. Petitioners started construc- 
tion of a marketing complex and spent a 
considerable amount on it. When they 
were hhalf-way-through, petitioners ap- 
proached the Madhya Pradesh Electricity 
Board for electricity conmection for the 
proposed marketing complex. The Board 
ativised the petitioners to obtain a No 
Objection Certificate from the Town and 
Country Planning Department. Petitioner 
applied to the Joint Director, Town and 
Country Planning Department on 12-8 
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i981. The Jomt Director refused pernis~ 
sion om the ground that according to the 
Master Plan the lands could be used only 
for agricultural purposes. This letter 
dated 28-8-1981 is Anmexure-C. The petri- 
tioners preferred am appeal under S. 31 
of the Madhya Pradesh Nagar Tatha 
Gram Nive:n Adhimiyam, 1973 (tke 
Adhiniyam hereafter) which: according to 
the petticners fs pending before the 
Commissioner, Indore. Om 1-9-1981 a 
notice purporting to be“umder S. 37 (1) 
of the Adhiniyam issued by the Jamt 
Director, Town and Coaumtry Planning, 
Indore was serve on the pettitomers to 
remove the construction within a perioed 
of one month from the date of the 
notice. Fhe motice ts Annexsure-E Peti- 
tioners then applied to the Director, 
Town and Country Planning for permis- 
sion to retaim the construction om the 
lands im question im accordance with 
the provisions contained in sub-sec. (3) 
of S. 37 of the Adhiniyam. Petitioners 
apprehended that the Town & Country 
Planning Departmen; might take action 
for demolition of the construction and, 
therefore, they filed a suit for injunction 
before the Civil Judge Class I, Indore 
om 8-10-1981 and an ex parte ad interim 
injunction was issued on the same day 


restraining the Director and  Jaint 
Director, Town -aand Country Planning 


Department from demolishing the con- 
struction until further orders. Copy of 
the Court’s order is Annexure-F. On 10th 
Oct. 1981 in the early hours of the morn- 
ing at about 4.30 am the Joint Director, 
Town & Country Planning weng to the 
spot along with Additional Collector, 
Indore, Sub-Divisional Officer Indore City 
Superintendent of Police Indore, a passe of 
constables and a hig gang of Tabourers 
equipped with Bulldozers, Dynamites and 
Cranes etc, The demolition work was 
Started under the supervision of the offi- 
cers mentioned above. A substantial por- 
tion of the construction was demolished 
before the petitioners came to know 
about if and they rushed fo the spot and 
on the basis of the imfunctiom issued by 
the Civil Court got the demolition work 
stopped. 

3. On £2-10-198f Sub-Divistoral Off- 
eer, Indore-Sanwer served a notice pur- 
porting to be mider Sec. 172 ©) of the 
M. P. Land Revenue Code om the peti- 
tioners askimg them fo remove the com 
struction amd to restore the lard to its 
Original state withim two days. This 
notice is Anmexure-G. 

4- Petitioners challenge the validity of 
the notices dated 1-9-1981 (Anmexure-F) 
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issued by the Joint Director, Town & 
Country Planning, Indore and dated 
issued by the 
Sub-Divisiomal Officer, Indore under Sec- 
tiom 172 (5) of the Land Revenue Code 
amd the action taken in pursuance there- 
of. The grounds om which the notices and 
the actiom or proposed action by the 
Joint Director, Town and Country Flan- 
ming, Indore and Sub-Divisional Officer, 
Indore are challenged are as follows. Ae- 
cording to the petitioners the Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhi- 
niyam, 1973 was not extended to village 
Lasudia Mori where the petitioners. had 
constructed the shopping complex im 
question, Respondents 3 and. 4, therefore, 
had no right to take any action im re- 
spect af the said construction, Similarly 
the $. D. © Indore had mo jurisdictian 
to issue the impugned notice Annexure-G 
because the conditions immpased while 
granting permission for diversion af 
land were illegal and were not in accard- 
ance with the provisions of S. 172 of the 
Land Revenue Code and, therefore, the 
petitioners, could mot be compelled to 
comply with them. Further, since the 
Adhiniyam had nog been extended to 
village Lasudia Mori, the condition im- 
posed, by the S. D. O. while granting 
permission was impossible of perform- 
anee and for that reason. also no action 
could be taken for non-compliance with 
the said condition. Lastly, it was averred 
that the petitioners had filed an applica- 
tion before the Director, Town & Country 
Planning, Bhopal (respondent No. 4) un- 
der S 37 (3) of the Adhiniyam challeng- 
mg, the notice under S. 37 (1) of the 
Adhiniyam and in accordance with ths 
provisions af S. 37 (3) af the Adhiniyam 
the notice stoed automatically withdrawn 
tilt the decision of the Director on the 
application. Thus the action for demoli= 
tion of construction was illegal. On these 
grounds petitiomers sought that the 
notices Annexure-— and Annexure-G 
Supra be quashed and respondents 1 to 4 
be restrained from demolishing the con- 
struction in: questien. 


5 Separate returns were filed by re- 
spondemts 1-2 and respomdemts: 3-4. Re- 
spemdents t and 2 admitted thar the 
petitioners had purchased the lands and 
obtained am order for diversiom of the 
Said lands at village Lasudia Mori for 
non-agricultural purposes. The proposed 
action by respondent No 2 was sought to 
be justified om the ground that the Adhi- 
miyam was in force im village lLasudia 
Mori and, therefore, it, was incumbent 
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on the petitioners to comply with the 
provisions of Sec. 25 of the Adhiniyam 
read with S. 172 of the M. P. Land Rev- 
enue Code. The approval of the Director, 
Town and Country Planning was, there- 
fore, mandatory and petitioners’ action 
in constructing the marketing complex 
was contrary to the provisions of the 
Adhiniyam and also contrary to the 
conditions imposed by the S. D. O. while 
passing the order permitting diversion 
of the lands for non-agricultural pur- 
poses. Thus the main ground on which 
respondents 1 and 2 resisted petitioners’ 
claim was that the act of the petitioners 
in constructing the said complex without 
the permission of the Director, Town & 
Country Planning was a breach of law 
as well as the breach of the condition im- 
posed under S, 172 of the Land Revenue 
Code, The notice issued by the S. D. O. 
was, therefore, within the authority of 
law, 


G. Respondents 3 and 4 took up an 
identical stand as regards the application 
of the Adhiniyam to village Lasudia Mori 
and the validity of the notice Annex- 
ure-E issued by the Joint Director, Town 
and Country Planning. The main plank 
of resistance to the petition is that the 
Adhiniyam extended to village lLasudia 
Mori and all its provisions were applica- 
‘ble to that area. Construction by the 
petitioners in contravention of the provi- 
sions of the Adhiniyam and without the 
approval of respondents 3 and 4 was il- 
legal and the same was liable to be re- 
moved under the provisions of the Adhi- 
niyam. As regards the ground taken by 
the petitioners about the operation of 
“S. 37. (3) of the Adhiniyam, respondents 
3 and 4 categorically stated that “no 
petition for retention under S. 37 (3) of 
the Adhiniyam has been presented before 
respondent No, 4.” (see ground No. II). 
This denial raised a further controversy 
and petitioners filed rejoinder giving all 
the particulars about the said application 
filed before the Director {respondent 
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No. 4) at Bhopal with a copy for informa- 


tion to respondent No. 3 Joint Director, 
Indore. Documents and affidavits were 
also filed in that behalf. In their reply 
to this rejoinder these respondents had 
to back out from the original stand 
taken in the return and they sought to 
take shelter under a technical plea that 
no application under S. 37 (3) was pre- 
sented “in the prescribed manner before 
the authority which has been conferred 
with the powers to entertain and dispose 
of the application under S. 37 (3).” It was 
further pleaded that presentation of ap- 
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plication at Bhopal was improper. Im- 
pliedly these respondents had to admit in 
view of the documents and affidavits filed 
in the rejoinder that an application to 
the Director had actually been filed un- 
der S. 37 (3) of the Adhiniyam. 

7. From the pleadings it is apparent 
that respondents did not dispute the fact 
that petitioners had purchased the lands 
in question in village Lasudia Mori and 
had started construction of a marketing 
complex at substantial expense. It was 
also not disputed that the Officers of the 
Town and Country Planning Department 
accompanied with the officers of the 
Revenue Department and an impressivé 
police force went to the spot and partly 
demolished the construction with the 
help of bulldozers etc. and this act was 
done in the early hours of the morning 
around between 4 to 5 am. 


8. The main question which falls for 
consideration is whether the Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhi- 
niyam, 1973 was in force in the area of 
village Lasudia Mori where the said 
building had been constructed by the 
petitioner. If the Adhiniyam was not in 
force, then the notice Annexure-E and 
Annexure-G will be without the auth- 
ority of law and liable to be quashed. 
Counsel for the parties agree that this 
is the fundamental issue to be decided 
in this case. 

9. The said Adhiniyam (Act No. 23 
of 1973) was published in the Madhya 
Pradesh Gazette (Extraordinary) dated 
26th April, 1973, Section 1 relates to 
short title, extent, commencement and 
application of the Adhiniyam. Section 1 
(2) & (3) are relevant for our purposé 
and they are reproduced hereunder:— 

*(2) It extends to the whole of Madhya 
Pradesh. 


(3) It shall come into force on such 
date as the State Government may, by 
notification, appoint and different dates 


may be appointed for different areas and 
for different provisions of this Act.” 


10. A notification in exercise of the 
powers conferred by sub-section (3) of 
Section 1 of the Adhiniyam was issued 
on 1-6-1973 (Notification No. 1219- 
XXXII dated 1-6-1973). Under this 
no caon it was provided as under:— 

. the State Government hereby ap- 
eee the date of publication of this 
notification in the “Government Gazette” 
as the date on which all the provisions 
of the said Adhiniyam shall come into 
force in the areas specified in the Sche« 
dule below:— l 
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Schedule “A”, Areas comprised within 
the limits of the following Municipal 
Corporations, namely : s 


3. Indore. 


It was an admitted fact that village Lasu- 
dia Mori did not fall within the limits of 
the Indore Municipal Corporation. Learn- 
ed counsel for the petitioners rested their 
case on S, 1 (3) of the Adhiniyam read 
in the light of the notification dated 1-6- 
1973 published in the Madhya Pradesh 
Gazette dated 22-6-1973 referred tọ 
above. The contention of the learned 
counsel for the petitioners was that since 
the Act itself was never extended to the 
area outside Municipal Corporation In- 
dore, other provisions of the Act could 
not be applied to any area outside the 
limits of the Municipal Corporation. 

11. In reply learned Government Ad- 
vocate appearing for the respondents 
contended that S. 2 (o) of the Adhiniyam 
defined a Planning Area under the Act 
and S. 13 empowers the State Govern- 
ment by notification to constitute Plan- 
ning Areas for the purposes of this Act. 
He invited our attention to the Schedule 
appended to the notification dated 13-2- 
1974 issued under S. 13 of the Adhiniyam 
wherein village Lasudia Mori has been 
included within the limits of the Indore 
Planning Area. It was not disputed by 
petitioners’ learned counsel that village 
Lasudia Mori fell within the Indore 
Planning Area as notified by the State 
Government in notification dated 13-2- 
1974. 


12. The effect of S. 1 (2) was that the 
Adhiniyam was extended to whole of 
Madhya Pradesh. But the effect of sub- 
sec, (3) was that the operation of the Act 
to the different areas on different dates 
and for different provisions had to þe 
made by notifications to be issued by the 
State Government. Until a notification in 
that behalf was issued bringing the 
Adhiniyam into force for a particular 
area, the same could not become opera- 
tive in that area. In State of Bombay v. 
Salat Pragji Karamsi, (AIR 1957 SC 517) 
while dealing with the provisions of Ad- 
aptation of Laws Order and extension of 
Bombay Act to Kutch, an argument was 
raised that by the mere application of 
the Bombay Act to Kutch it became op- 
erative and came into force in the whole 
of the Kutch. The Court repelled the 
argument and held that a notification as 
envisaged under S. 1 of the Adaptation 
of Laws Order was necessary before it 
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could be brought into force in any part 
of Kutch. The following extract may be 
usefully noted (at p. 521) :— 


“It was applied to Kutch, but its pro- 
visions were not in operation before the 
notification; and in our opinion, the judg- 
ment of Baxi, J. C. in Agaria Osman 
Alarakhya v. Kutch State, AIR 1951 
Kutch 9 (A) which has been followed in 
the case now before us, to the extent 
that it dealt with the necessity of the 
notification under S. 1 of the Bombay 
Act, was correctly decided; and therefore, 
the first contention raised by counsel for 
the appellant is unsustainable and we 
hold that without a notification, the 
Bombay Act could not be held to have 
been validly applied to the State of 
Kutch.” 


13. In State of Orissa v. Chandra- 
Sekhar Singh Bhoi (AIR 1970 SC 398) 
the following observations are relevant 
(Paras 5, 6) :— 


“A law cannot be said to be in force 
unless it is brought into operation by 
legislative enactment, or by the exercise 
of authority by a delegate empowered to 
bring it into operation. The theory of a 
Statute being “in operation in a constitu- 
tional sense” though it is not in fact in 
operation has no validity.” 

Again : , 

“In the present case the law relating 
to the ceiling limit viz., Ch. IV of the 
principal Act was never made operative 
by a notification, and was repealed by 
Act 15 of the 1965. The ceiling limit un- 
der S. 47 of the principal Act was on that 
account inapplicable to the landholders 
who challenge the validity of Sec. 45 of 
the amending Act.” 


14. It will also be useful to reproduce 
the comments in Maxwell on the Inter- 
pretation of Statutes, 12th Edition on this 
question. Dealing with the matter under 
the heading ‘Commencement’ the author 
makes the following comments i= 


“Where an Act is not to come into ef- 
fect immediately after it is passed and 
it confers power to make appointments, 
issue instruments, give notices, prescribe 
forms or do any other thing for the pur- 
poses of the Act, that power may, in the 
absence of a contrary intention, be exer- 
cised at any time after the passing of the 
Act, so far as may be necessary or ex- 
pedient for the purpose of bringing the 
Act into operation at the date of the 
commencement thereof, subject to this 
restriction, that any instrument made 
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under the power shall not, unless the 
contrary intention appears in the Act, or 
the contrary is necessary for bringing 
the Act into operation, come into opera- 
tion until the Act comes into operation.” 


15. Thus when we interpret sub-sec~- 
tion (3) of S. 1 of the Adhiniyam in the 
light of the observations made above, we 
come to the conclusion that the Adhi- 
niyam came into force in the area com- 
prised within the limits of the Indore 
Municipal Corporation only by virtue of 
notification No. 1219-XXXTII dated 1-6- 


1973. As admittedly village Lasudia Mori - 


fell outside the limits of the Indore 
Municipal Corporation, the Adhiniyam 
did not come into force at all so far as 
the area of village Lasudia Mori was 
concerned, 


_16, Learned Government Advocate, 
however, contended that the State Gov- 
ernment had issued a notification under 
Sec. 13 of the Adhiniyam defining the 
limits of the ‘Planning Area’ whereby 
village Lasudia Mori was included with- 
in the limits of the Indore Planning 
Area. He further urged that under Ss. 24 
and 25 of the Adhiniyam the overall 
control of development and use of the 
land in the Planning Area vested in the 
Director and use and development of 
land had to conform to the provisions of 
the development plan. He referred to 
sub-sec. (2) of S. 25 of the Adhinivam 
and stated that the provisions of S. 172 
of the Land Revenue Code were subject 
to the provisions of this Adhiniyam. 


17. The argument at the first flush ap- 
pears to be attractive. But the flaw in 
this argument is that declaration of a 
Planning Area and notification about 
land use etc. can be implemented only 
within the four corners of the Adhi- 
niyam. If when the statute itself is not 
in force in any area, any further notifi- 
cation even if made in respect of the 
areas where the statute is not operative 
will not make the Adhiniyam enforce- 
able in that area. There appears to 
be some lacuna in issuing an appropriate 
notification under sub-sec. (3) of S. 1 of 
the Adhiniyam but we are of the view 
that all the provisions of the Adhiniyam 
‘Iwill be subjected to this principal section 
labout its operation and enforcement in 
any particular area. If the Adhiniyam is 
not in force in any area, notwithstanding 
any notification under other sections of 
[tne Adhiniyam, provisions of the Adhi- 
miyam will hot be operative in the area 
\outside the one notified under sub-sec- 

a 
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tion (3) of S. 1. In this view of the mat- 
ter we are of the opinion that respon- 
dents 3 and 4 had no jurisdiction to issue 
any notice or take any action under the 
Adhiniyam for removal of the building 
or the structure constructed by the peti- 
tioners. Notice dated 1-9-1981 (Annex- 
ure-E) is, therefore, without the auth- 
ority of law and liable to be quashed. 


18. Learned Government Advocate 
then took shelter under the provisions of 
S. 172 of the M. P. Land Revenue Code 
to justify the action taken or proposed to 
be taken for removal of the construction 
made by the petitioners. Petitioners’ ap- 
plication for diversion was allowed by 
the S$. D. O. by order dated 15-4-1981 
(Annexure-A). Two conditions were at- 
tached to this order. First was that the 
proposed construction will he made sub- 
ject to the approved plans and condi- 
tions imposed by the Joint Director, 
Town & Country Planning, Indore. 
Second condition was that a No Objection 
Certificate should be obtained about the 
urban ceiling. We are not here concern- 
ed with the second condition because any 
breach of this condition was not pressed 
into service to support the notice issued 
by the S. D. O. on 12-10-1981 (Annex- 
ure-G). Moreover it was not shown that 
such a No Objection Certificate was the 
requirement of any law or rule framed 
under any Act. 


19, Learned Government Advocate, 
however, urged that in view of S. 25 (2) 
of the Adhiniyam a condition of this na- 
ture had to be imposed and even if not 
expressly imposed it was a statutory 
condition and inherent in every order 
passed under S. 172 of the Land Rev- 
enue Code. This argument has to be re- 
jected because as already observed the 
Madhya Pradesh Nagar Tatha Gram Ni- 
vesh Adhiniyam, 1973 was not in opera- 
tion in village Lasudia Mori and, there- 
fore, no condition under sub-sec. (2) of 
S. 25 of the Adhiniyam read with S. 172) 
(3) of the Land Revenue Code could be 
legally imposed. So far as village Lasu- 
dia Mori was concerned the Director of 
the Town & Country Planning had no 
power to grant or refuse land use under 
the Adhiniyam and, therefore, the ques- 
tion of obtaining his sanction or the sanc- 
tion of the Joint Director could not arise. 
The condition was obviously impossible 
of performance and could be ignored. 
When an invalid condition is not so in- 
extricably mixed up that it cannot be 
Separated from the valid order, then 
such a condition can be severed from thel 
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rest of the order. (Sewpujanrai Indra- 
sanarai Ltd. v. Collector of Customs, AIR 
1958 SC 845); Y. Mahaboob Sheriff and 
Sons v. Mysore State Transport Author- 
ity (AIR 1960 SC 321) and State of My- 
sore v. K. Chendrasekhara (AIR 1976 SC 
853)). 


20. If S. 172 of the M. P. Land Rev- 
enue Code is not treated as subject to 
S. 25 (2) of the Adhiniyam, as held by 
us, then the conditions imposed by the 
S. D. O. could not be imposed within the 
framework of sub-section (3) of S. 172 
of the Land Revenue Code. Sub-sec. (3) 
of S. 172 of the Land Revenue Code is 
as follows :— 


“Conditions may be imposed on diver- 

sion for the following objects and no 
others, namely in order to secure the pub- 
lic health, safety and convenience, and 
in the case of land which is to be used 
as building sites, in order to secure in 
addition that the dimensions, arrange- 
ment and accessibility of the sites are 
adequate for the health and convenience 
of occupiers or are suitable to the local- 
ity.” 
The conditions in the order permitting 
diversion do not fall within the different 
heads mentioned in sub-sec. (3) of S. 172 
and, therefore, they were invalid and 
without jurisdiction. Construction of the 
building without complying with those 
conditions, therefore, did not warrant 
any action under sub-sec. (5) of S. 172 
of the M. P. Land Revenue Code. Thus 
the notice issued by the S. D. O. (An- 
nexure-G) is invalid, without jurisdiction 
and without the authority of law and the 
Same is liable to be quashed. 


21. Before closing we must refer to 
one more point made by the learned 
counsel for the petitioners. It was urged 
that the petitioners had made an appro- 
priate application to the Director under 
S. 37 (3) of the Adhiniyam for permission 
for retention of their building on the land 
and till that application was disposed of 
the notice automatically stood withdrawn. 
No action, therefore, could be taken by 
the respondents particularly respondents 
1, 3 and 4 for demolition of the building 
constructed by the petitioners. We have 
already observed that in their first re- 
turn respondents 3 and 4 had flatly 
denied that any such application was 
made under S. 37 (3) of the Adhiniyam. 
Faced with the further clinching proof 
made in the rejoinder by the petitioners, 
respondents 3 and 4 tried to hedge the 
issue by pleading that the application 
was not in the prescribed manner before 
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the authority i.e. the Regional Joint Di- 
rector, Town Planning, Indore. It was 
fully established that an application 
under S. 37 (3) was made to the Director 
and a copy thereof was also delivered to 
the Joint Director Town & Country 
Planning Department, Indore. An ac- 
knowledgment (Annenure-H) from the 
office of the Joint Director has been filed 
by the petitioners. Thus in view of the 
clear and mandatory provisions of S. 37 
(3) of the Adhiniyam, the notice under 
which the action for demolition was 
taken at about 4.30 a.m. stood automati- 
cally withdrawn till the decision of the 
Said application and for this reason also 
the notice and the subsequent action in 
pursuance thereof was invalid and with- 
out the authority of law. No action under 
the said notice could be taken. 


22. We find that the Officer-in-charge 
of the case on behalf of respondents 3 
and 4 had filed an affidavit to the effect 
that paragraphs 1 to 8 and grounds 1 te 
9 were true to his personal knowledge. 
Ground No. II of the first return was to 
the effect that no petition for retention 
under S. 37 (3) of the Adhiniyam, 1973 
had been presented before respondent 
No. 4 ie. the Director, Town and Coun- 
try Planning, Bhopal. Subsequently after 
the petitioners filed a rejoinder and fur- 


nished proof of such a petition having 


been made to respondent No. 4, the 
Authorised Officer pleaded that the said 
application was not presented in the pre- 
scribed manner before the Regional Joint 
Director, Indore and the presentation of 
application at Bhopal was improper. It is 
clear that the statement on affidavit made 
along with the first return was not true 
to the knowledge of the said officer. To 
maintain the sanctity of an affidavit in 
writ petitions, we consider it expedient 
in the interest of justice that an enquiry 
should be made against the said officer 
for taking action for filing a false affi- 
davit. 


23. Separate proceedings may be ini- 
tiated for the purpose. 

24, In the result the petition is allow- 
ed, the notices Annexures F and G dated 
1-9-1981 and 12-10-1981 respectively are 
quashed and the respondents are re- 
strained from taking any action in pur- 
suance of the said notices in respect of 
the construction made by the petitioners 
on Survey Nos. 98/1/2, 98/1/3 and 98/1/4 
of village Lasudia Mori, Tehsil and Dis- 
trict Indore. Costs of this petition will 
be borne by the respondents. Advocate’s 
fee Rs, 250/~, The outstanding amount of 
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security deposit be refunded to the peti 
tioners, 


Petition allowed, 
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M. L- MALIK, J. 

J. N. Shrivastava, Appellant v. Ram- 
biharilal and others, Respondents. 
, First Appeal No. 123 of 1973, D/- 27-6- 
980.* 

(A) Torts — Doctors — Negligence in 
diagnosis. 


The diagnosis of an ailment is normally 
the first matter with which the medical 
man is concerned. There can be no 
doubt that he may find himself held 
liable in an action for negligence if he 
makes a wrong diagnosis and thereby 
causes injury to the patient. But it must 
be remembered that a mistaken diagnosis 
is not necessarily a negligent diagnosis. 

(Para 15) 

Pain getting localized in the right iliac 
fossa, was the condition which led the 
doctor to diagnose the case as one of 
acute appendicitis. Vomitting and rising 
temperature and high percentage of 
polys in the blood report confirmed his 
belief that it was most likely a case of 
appendicitis. It ultimately turned out 
that the appendix was found normal but 
the gall bladder fundus had descended up 
to the appendicular region. The clinical 
symptoms could, therefore, be mistaken 
one for the other ie. cholecystitis for ap- 
pendicitis. There was absolutely no neg- 
ligence in the diagnosis. A mistaken di~ 
agnosis is not necessarily a negligent di- 
agnosis nor would it imply an absence of 
reasonable skill and care on the part of 
the doctor. (Para 19) 

(B) Torts — Doctors — Patient’s con- 
sent for operation, - 


In the present case the surgeon found 
the appendix to be normal but the gall 
bladder in a highly pathological condi- 
tion. The patient was- under the influence 
of the anaesthetic. The surgeon could not 
rush out, leaving the patient with the 
abdomen open, for obtaining consent of 
the husband. It was not imperative to 
obtain the husband’s consent when the 
operation was being performed on a lady 
who was sui juris. The surgeon haq to 
decide for himself whether the 
intensely inflamed gall bladder with 
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its mucous membrane swollen, con- 
taining stones, with incidence of 
gangrene likely to supervene, needed 
immediate removal, otherwise the life of 
the patient was in danger. The surgeon 
was of the view that the gall bladder 
needed to be removed forthwith. In order 
to save the life of the patient, the sur- 
geon felt that cholecystectomy was im- 
minent. In his opinion, no risk was in- 
volved. The patient was tolerating the 
anaesthetic alright and her general condi- 
tion throughout the operation remained 
good. 

Held in the circumstances no neglig~ 
ence could, therefore, be attributed to 
the surgeon when he decided to remove 
the diseased gall bladder whether or not 
there was consent, express or implied of 
the patient, for such removal. An emer- 
gency had arisen which the surgeon, 
when he opened the abdomen, had not 
anticipated and he had to take a quick 
decision in the honest execution of his 
duty towards his patient in order to save 
her life or preserve her health. 

(Paras 21, 25) 

(C) Torts — Doctors — Negligence of 
anaesthesiologist, 


With regard tothe anaesthetic, the per- 
son ultimately responsible for its correct- 
ness would be the person administering 
it. If he was of the opinion that chloro- 
form was contra-indicated, he should 
have withdrawn from the case. In an ac- 
tion for malpractice where the choice of 
anaesthetic is at issue, the anaesthesio- 
logist cannot be exonerated merely be- 
cause the surgeon insisted on a parti- 
cular anaesthetic procedure. (Para 26) 


(D) Torts — Doctors — Negligence — 
Use of chloroform as a general anaesthe- 
tic. 

It is, no doubt, true that chloroform is 
no longer used as a general anaesthetic 
except under emergency conditions. The 
tendency of chloroform, the recent study 
has indicated, is to induce damage to the 
liver and kidneys. Most of the untoward 
effects of chloroform which led to its be- 
ing discarded resulted from hypoxia, 
since when combined with high concen-~ 
tration of Oxygen it has been shown to 
be relatively safe. The danger of chloro- 
form. lay in the serious depression of 
heart which it frequently introduced. 
However, hepato-renal failure may not 
always be the effect of chloroform ana- 
esthesia, it may be due to pathological 
effects induced by trauma of surgery. 
The use of chloroform was in vogue in 
1958. Use of chloroform anaesthesia then 
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-could not be judged now with 1980 
glasses, (Para 26) 


: (Œ) Torts — Doctors — Negligence — 
Major abdominal~ qperation — Non- 
examination of urine before operation. 


In the present case the defendant sur- 
geon was keen to have the patient’s urine 
examined before undertaking the opera- 
tion but unfortunatly the sample of urine 
could not be obtained despite catheteri- 
zation. Naturally, therefore, he had to 
Satisfy himself with the clinical examina~ 
tion done. The blood pressure was nor- 
mal, the patient had no history of hyper~ 
tension, no edema, No anemia, no retinal- 
changes, no symptoms of albuminuria or 
uremia indicative of kidney disease 
Some such symptoms, had they been pre« 
sent, would have warned the surgeon ‘o 
take precautions against the possibility of 
the kidneys being diseased. Renal failure 
is generally associated with arterial hy- 
perténsion. Kidneys are, therefore, con= 
Sidered as part of cardio-vascular-renal 
disease. For granular casts, microscopic 
examination was necessary and a techni« 
cian usually was not trained to givé 
microscopic findings. Held, it would not, 
therefore, be safe to attribute negligence 
on the basis of a report given by a tech- 
nician, (Para 27) 
Cases Referred : Chronological Paras 


(1954) 2 QB 663 (1954) 2 WLR 915 
(1954) 2 All ER 131 (CA), Roe v. Min 
ister of Health 13 


(1954) Times, 2nd July, Hatcher’ v, 
Black 13 
(1933) 3 DLR 260 ; 60 Can CC 136, Mar- 
shall v. Curry 20 


18 DLR (2d) 150, Challand v, Bell 24 


T. C. Naik with R. P. Jain, for Appel- 
lant; D. N, Pathak, for Respondents, 


JUDGMENT :— This is defendants 
first appeal. The defendant is a surgeon 
who has been held liable to pay dam- 
ages for negligence in the performance 
of an abdominal operation resulting in 
death of the patient. The plain- 
tiffs are husband and children 
of the deceased patient. Decres 
has been given for Rs. 4,000/- with cor- 
responding costs and interest at 3% per 
annum. The claim was laid for Ru- 
pees 11,000/-. The plaintiffs, being dis~ 
satisied with the quantum of damages 
awarded, have filed a cross-objection for 
enhancement of the amount, 

2, The facts may be briefly stated, 
Respondent 1 Rambeharilal was Collector, 
Shahdol at the relevant time ie. in the 
year 1958. Appellant Dr, J. N. Shri- 
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vastava was a medical officer in the em- 
ployment of the State of Madhya Pra- 
desh, then in charge of the Sohagpur 
Government Hospital, Shahdol. In the 
night intervening 27th and 28th Sept, 
1958, Shrimati Kanti Devi, wife of Ram- 
beharilal, got an attack of severe abdo- 
minal pain with occasional vomiting. Dr. 
Shrivastava was called for consultation 
and treatment. He gave her Strepto~ 
Penicillin injections on the following two 
days along with sedatives. The pain did 
not abate, Instead, temperature started 
rising. On 30-9-1958, it was about 100°F, 
Dr. Shrivastava observed extreme tender- 
ness over the right iliac fossa — which 
had been throughout. He asked Dr. Datta 
to do the blood differential count which 
revealed 84% polys. This confirmed the 
doctor’s tentative diagnosis as a case of 
acute appendicitis. He, therefore, advise 
ed surgical operation of appendectomy, 


3. Rambeharilal and his wife were at 
first hesitant for an operation. They had 
their consultations with friends. Even 
the District Medical Officer, Umaria, Dr, 
Mishra, was consulted on phone, Dr. 
Mishra was of the opinion that surgical 
operation was not imminent as 48 hours 
had passed and the pain had subsided 
appreciably, He advised conservative line 
of treatment. 


4, Dr. Mishra’s opinion was communi~ 
cated to Dr. Shrivastava who, however, 
was not inclined to agree. He was still 
of the opinion that prompt appendectomy 
was advised lest peritoneal infection took 
place by perforation, 


5. Rambeharilal and his wife ulti» 
mately consented to Dr. Shrivastava per- 
forming the surgical operation. Shrimati 
Kanti Shrivastava was brought to the 
hospital at 1 p.m. She was prepared for 
the operation after preliminary tests 
were done. I may record here some rel- 
evant extracts from the case sheet of the 
patient, which I have no reason to 
believe to have been subsequently fabri- 
cated or manipulated. The case sheet ap- 
pears to be a genuine document, 


History : Intermittent attack of pain in 
the right hypochondriac, lumber and iliae 
region for last four years. Vomiting ot- 
casional. Jaundice nil. Occasional tempe~ 
rature in low degrees, 

Complaint : (i) Pain all over abdomen 
— 2 days. Gi) Running menstrual period 
— 1 day, 

Present illness : Patient complained of 
vague pain all over the abdomen since 
last two days, Occasionally the pain be- 
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comes exaggerated in the right hypo- 
echondriac, right lumber and right iliac 
region. 

History of vomiting and eractation + 
No shoulder pain. 

History of past illness: - Patient got 
Similar attacks intermittently since last 
four years. Those were not accompanied 
by fever, vomiting or shoulder pain. 

Family history : ‘Patient is mother of 
Seven children; youngest is four months’ 
old. 

General Examination: Built — fat and 
flabby. Nutrition — Good. Pulse — 84 
per minute, Volume and tension — nor- 
mal, Temperature — 99.4°F. Neck glands 
— Not palpable. Jaundice — Nil. Anae- 
mia — Nil. Cyanosis — Nil. 

System Gastro Intestinal: Tongue — 
Slightly coated. Teeth and gums — 
Healthy. Abdomen — Nothing particular 
except flabbiness. Liver and spleen — 
‘Not palpable. 


On palpation : Abdomen — soft, Mec- 
burneys point — extremely tender, Mur- 
phy’s sign — + No mass felt except on 
the right lumber region. Percussion — 
NAD. Auscaltation — NAD. 

Respiratory system — NAD. 

Cardiovascular system : Cardriae im- 
pulse — Normal at 5th space. Pulse rate 
— 34/minute, Volume — Good. Tension 
— normal. Condition of arterial wall — 
Normal. B. P. — 110/70. 

Nervous system — NAD. 

Genito urinary system: P. R. — No- 
thing particular, P. V. — NAD, Done by 
Dr. V. Janki. 


Progress of the case since 28-9-1958 to 
30-9-1958 : Pain persisting and gradually 
Icealized in the right illae fossa. Tempe- 
rature gradually rises to 99.4°F. Blood 
differential count done on 30-9-1958 : 
Polymorpho Nuclear Leucocytes — 84%. 
Lymphocytes — 12%. Nonoeytes — 2%. 
Eosinophils — 2%. Urine could not be 
obtained even by catheterization. Provi- 
sional diagnosis: Acute appendicitis Ad- 
vised operation for appendix. 


6. After preliminary preoperative pre- 
parations, Smt, Kanti Shrivastava was 
taken to the operation theatre. Gridiron 
incision was made by Dr. Shrivastava 
for appendectomy but the appendix was 
found normal. He, however, found the 
gall bladder fundus acutely inflamed and 
full of stones. It was of enormous Size. 
The incision was then closed and a second 
incision known as Kocker’s incision was 
given, The gall bladder was removed, 
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T. According to Dr. Shrivastava, the 
gall bladder fundus extended up to the 
right iliac fossa which was rather un- 
usual. The gall bladder was usually situ- 
ated high up, but it was so enlarged 
and inflamed that it had descended up to 
the appendicular region and could be 
seen through the gridiron incision. The 
gall ‘bladder fundus was black and full 
of stones, - 


8. Operation took nearly two hours, 
Rambcharilal and his friends were wait- 
ing outside the Operation Theatre. Dr. 
Shrivastava brought the diseased gall 
bladder on a tray and showed it to ail 
present and told them that; the appendix 
was found normal but the malady lay 
with the gall bladder, which was success- 
fully removed. 


9, Dr. Shrivastava was assisted by Dr. 
Datta in the operation. Dr. Mrs. Janki 
had given anaesthesia. The anaesthesia 
used was ethiy-chloride Induction, main- 
tained by chloroform. The case sheet 
shows that the condition of the patient 
was good throughout the operation. The 
anaesthesia had no adverse effect during 
the course of operation. The patient re- 
gained consciousness by about 5 p.m. and 
asked for water. The progress was Satis- 
factory till the afternoon of the Ist Oct. 
1958, Thereafter, the condition began to 
deteriorate. Shri Rambeharilal called the 
Surgical Specialist from the Medical Col- 
lege, Rewa, for consultation. Dr. Mishra, 
D. M. O. Umaria, had already reached 
Shahdol on the morning of 1st. Dr. Ram- 
kumar Singh, Dr. J. P. Tiwari, Dr. Shri- 
khande, the Surgical Specialist had joint 
consultations with Dr. Shrivastava on the 
line of treatment to be followed. Speci- 
men urine of the patient was got exam- 
ined and the report given by the Labo- 
ratory Technician on 2-10-1958 revealed 
granular cast +++ with sugar traces 
and albumin +++. Dr, Shrikhande also 
noticed icteric tinge in the conjunctiva. 
That indieated extensive damage to the 
kidneys, Liver was also damaged as was 
evident from the development of the 
jaundice. Dr. Mrs. Ganpathy, the Medi- 
cai Specialist attached to the Medical 
College, Rewa, was consulted in the 
early morning of 2nd Oct. 1958 on tele- 
phone regarding ‘treatment. Dr. Shri- 
kande returned to Rewa and requested 
Dr. Mrs. Ganpathy to proceed to Shah- 
dol. Dr. Mrs. Ganpathy reached Shahdol 
at 11 pm on 2nd Oct and saw the 
patient. Despite treatment prescribed by 
a team of medical experts, the patient 
expired at 2.20 a.m. on the 3rd Oct, 19538. 
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10. In the opinion of Dr. Shrikhande, 


who had made enquiry info the conduct - 


of the operating surgeon, the cause of 
death was an overwhelming toxemia con- 
sequent upon a progressive hepato-renal 
failure which developeđ after am opera- 
tion dome under prolonged chloroform 
anaesthesia which led fimally to peri- 
pheral circulatory collapse as was seen 
from the progressive fall m the B. P, 
rapid thready pulse and high tempera- 
ture. 

The prolonged chloroform anaesthesia on 
an inadequately prepared patient, Dr. 
Shrikhande says, was probably responsi- 
ble for the development of hepato-renal 
failure. ` l 

11, The plaintiffs have given the fol- 
lowing particulars of negligence on the 
part of the operating surgeon : 

(A) In correct diagnosis which indicated 
careless and incompetent examination 
and lack of proper knowledge in the sub» 
ject. 

(B) Non-examination of urine which 
was. a pre-requisite before undertaking 
a major abdominal operation. Urine tests 
done on the 2nd Oct. 1958, unmistakably 
showed kidney trouble as also damaged 
liver. ; 

(Œ). Use of chloroform as anaesthesia 
which was contra-indicated. | 

(D) Hasty and rash advice for an op- 
eration despite the contrary opinion of 
the D.M.O. Dr. Mishra, who wanted con~ 
servative. line of treatment to continue. 

(E) Undertaking a major operation 
when to the knowledge of the operating 
surgeon the hospital was ill-equipped. 

(F) Removing the gall bladder without 
obtaining consent of the patient’s hus- 
band. In fact, there was no trouble with 
fhe gall bladder. 

(G) Careless handling of the case after 
the operation. 

(H) Wilful disregard of the Iine of 
treatment. suggested by medical experts 
ang senior doctors. 


12. The learned District. Judge found 
im favour of the defendant that he had 
made on false representations. tao persu- 
ade the lady to undergo the surgical op- 
eration for appendectomy but the negli- 
gence lay, the Court said, im wrong diag- 
nosis, im mot obtaining consent of the 
- husband for cholecystectomy, performing 
the operation in am ill-equipped hospital, 
the use of chloroform as the anaesthetic 
and the non-examination of the urine be- 
fore the operation was performed, which 
would have indicated that the patient 
was already suffering from damaged 
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liyer and diseased kidney and that pre- 
operative precautions were necessary in 
the case of a patient who was suffering 
from some kind of nephritis. 


13. Before I deal with the charge of 
negligence, I would like to quote what 
Lord Denning said in Roe v. Minister of 
Health (1954) 2 QB 66: 

“One final word. These two men have 
suffered such terrible consequences that 
there is a natural feeling that they 
should be compensated. But we should be 
doing a disservice to the community at 
large if we were fo impose liability on 
hospitals and doctors for everything that 
happens to go wrong. Doctors would be 
led fo think more of their own safety 
than of the good of their patients. Initia- 
tive would be stifled and confidence 
shaken. A proper sense of proportion re- 
quires us to have regard to the conditions 
in which hospitals and doctors have to 
work. We must insist on due care for 
the patient at every point, but we must 
not condemn as negligence that which is 
only a misadventure.” 

In Hatcher v. Black (1954) Times 2nd 
July, Lord Dénning explained the law 
on the subject of negligence against 
doctors and hospitals in the following 
words : 

“Before I consider the individual facts, 
I ought fo explain to you the law on this 
matter of negligence against doctors and 
hospitals. Mr. Marven Everett sought to 
liken. the case against a hospital te 
a motor-car accident or to an accident in 


‘a factory. That is the wrong approach. 


Im the case of an accident on the road, 
there ought not to be any accident if 
everyone used proper care; and the same 
applies in a factory; but in a hospital, 
when a person who is ill goes in for 
treatment, there is always some risk, no 
matter what eare is used. Every surgical 
operation involves risks, It would be 
wrong, and, indeed, bad law, to say that 
simply because a misadventure or mishap 
occurred, the hospital and the doctors 
are thereby liable. It would be disastrous 
to the community if it were so. It would 
mean that a doctor examining a patient 
or a surgeon operating at a table, in- 
stead of getting on with his work, would 
be forever looking over his shoulder to 
see if someone was coming up with a 
dagger; for an action for negligence 
against. a doctor is for him like unto a 
dagger. His professional reputation is. as 
dear to him as his body, perhaps more: 
so, and am action for negligence can 
wound his reputation as severely as a 
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dagger can his body. You must not, 
therefore, find him negligent simply be- 
cause something happens to go wrong; if, 
for instance, one of the risks inherent in 


an operation actually takes place or some. 


complication ensues which lessens or 
takes away the benefits that were hoped 
for, or if in a matter of opinion he makes 
an error of judgment. You should only 
find him guilty of negligence when he 
falls short of the standard of a reason- 
ably skilful medicalman, in short, when 
he is deserving of censure for negligence 
in a medical man is deserving of cen- 
sure.” 


Equally pertinent are the observations 
of Lord Denning in Roe’s case ((1954) 2 
QB 66) to the following effect : 


“It is so easy to be. wise after the 
event and to condemn as negligence that 
which was only a misadventure. We 
ought always to be on our guard against 
it, especially in cases against hospitals 
and doctors. Medical science has confer- 
red great benefits on mankind, but these 
benefits are attended by considerable 
risk. Every surgical operation is attended 
by risk. We cannot take the benefit with- 
out taking the risk. Every advance in 
technique is also attended by risk. 
Doctors, like the rest of us, have to learn 
by experience; and experience often 
teaches in a hard way. Something goes 
wrong and shows up a weakness, and 
then it is put right. That is just what 
happens here. The doctor did not know 
that there could be undetectable cracks 
in ampoules, but it was not negligent for 
him not to know it at that time. We must 
not look at the 1947 accident with 1954 
spectacles.” 

14. While deciding the present case, 
the learned District Judge seems to have 
overlooked these oft quoted observations 
of Lord Denning. The learned Judge did 
not bear in mind the difference, in ap- 
proach on the question if negligence re- 
lating to motor-car accidents and negli- 
gence against doctors. 


15. Let me now deal with each charges 
of negligence pleaded against the operat- 
ing surgeon : 

Diagnosis: The diagnosis of an ailment 
is normally the first matter with which 
the medical man is concerned. There can 
be no doubt that he may find himself 
held liable in an action for negligence if 
he makes a wrong diagnosis and thereby 
causes injury to the patient. But it must 
be remembered that a mistaken diagnosis 
is not necessarily a negligent diagnosis. 
‘I“"No human being is infallible and in the 
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present state of science, even the most 
eminent specialist may be at fault in 
detecting the true nature of a diseased 
condition. A practitioner can only be held 
liable in this respect if his diagnosis is 
So palpably wrong as to prove negligence, 
that is to say, if his mistake is of such 
nature as to imply an absence of reason- 
able skill and care on his part, regard 
being had to the ordinary level of skill 
in the profession.” (See : Medical Negli- 
a by Nathan, 1957 Edition, at pp. 43- 

16. In the present case, the plaintiffs’ 
Own expert witnesses testify that with 
the clinical symptoms present, the di- 
Sease could be mistaken for appendicitis. 
Dr. Shrikhande has stated in the last 
para of his deposition that acute appen- 
dicitis could be mistaken for acute cho- 
lecystitis and vice versa. Similarly, Dr. 
S. C. Pandey in para 19 of his deposition 
has said that acute abdomen was a con- 
dition which, if not attended within rea- 
Sonable time, was likely to lead to serious 
consequences, Acute abdomen could mean 
a number of things, such as appendicitis, 
cholecystitis, pancreatitis, perforated pep- 
tic ulcer and so many other things. Any- 
one of these things could be mistaken for 
the other because the clinical systems 
were usually Similar. It there was tender- 
ness in the right iliac fossa as one of the 
pathological conditions present, it would 
be a case of appendicitis. Temperature, 
nauses, pain and tenderness in the iliac 
fossa were suggestive of appendicitis. 
84% polys indicated inflammation some- 
Where in the body. 

17. Rodney Maingot in his book “Ab- 
dominal operations” 5th Edition, at page 
899 writes : 

“Acute cholecystitis may be confused 
with acute perforated. peptic ulcer, acute 
pancreatitis, acute appendicitis, acute 
pyelonephritis, intestinal obstruction, 
pneumonia, or myocardian infraction.” 

18- In “The Early Diagnosis of the 
Acute Abdomen” by Sir Zachary Cope 
(12th Edition) at p. 42: 

“Right iliac pain, tenderness and rigi- 
dity. The most common cause of these 
symptoms is of course, acute appendicitis, 
but there are many pitfalls which are 
considered more fully in Chapter 5, suf- 
fice to say here that a similar group of 
symptoms may result from disease of the 
pancreas, gall bladder, duodenum, right 
kidney, the ileo caecal glands, a Mackel’s 
diverticulum, the end of the ileum ’ {il- 
citis), a retained testis (in the male) and 
the right fallopian tube and ovary (in 
the female).” a 
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19. Pain getting localized in the right 
iliac fossa, was the condition which led 
the doctor to diagnose the case as one of 
acute appendicitis. Vomiting and rising 
temperature and high percentage of polys 
in the blood report confirmed his belief 
that it was most likely a case of appendi- 
citis. I+ ultimately turned out that the 
appendix was found normal but the gall 
bladder fundus had descended up to the 
appendicular region. The clinical symp- 
toms could, therefore, be mistaken one 
for the other ie. cholecystitis for appen- 
dicitis. There is absolutely no negligence 
in the diagnosis. A mistaken diagnosis is 
not necessarily a negligent diagnosis nor 
would it imply an absence of reasonable 
skill and care on the part of the doctor. 


20. Removal of the gall bladder with- 
out obtaining consent of the patient’s 
husband : 


The law on the subject of consent is 
that a surgeon who performs an opera- 
tion without the patient’s consent com- 
mits an assault on him for which he is 
liable for damages. This is true except 
in cases of emergency where the patient 
is unconscious and where it is necessary 
to operate before consent can be obtain- 
ed. The point in controversy in the pre- 
sent case is fully covered by the decision 
in Marshall v. Curry (1933) 3 DLR 260: 
60 Can CC 136 Nova Scotia Supreme 
Court. In that case the plaintiff employed 
the services of a surgeon for performing 
an operation for the cure of hernia. 
While the plaintiff was under the influ- 
€nce of an anaesthetic, the surgeon with- 
out the knowledge or consent of the 
plaintiff, removed the plaintiffs left tes- 
ticle. The plaintiff alleged that the sur- 
geon was negligent in diagnosing the case 
and in not informing the plaintiff that it 
might be necessary in treating the hernia 
to remove the testicle and that removing 
of the testicle in the above circumstances 
was an assault upon him. 

Chisholm, C. J. made the following perti- 
nent observations : 


= “I am unable to see the force of the 
opinion, that in cases of emergency 
where the patient agrees to a particular 
Operation, and in the prosecution of the 
operation, a condition is found calling in 
the patient’s interest for a different op- 
€ration, the patient is said to have made 
the surgeon his representative to give 
consent, There is unreality about that 
view. The idea of appointing such a re- 
presentative, the necessity for it, the ex- 
istence of a. condition calling for a dif- 
ferent operation, are entirely absent from 


J. N. Shrivastava v. Rambiharilal 


“ence of the anaesthetic. 


M. P. 137 


the minds of both patient and surgeon. 
The will of the patient is not exercised 
on the point. There is, in reality, no such 
appointment. I think it is better, instead 
of resorting to a fiction, to put consent 
altogether out of the case, where a great 
emergency which could not be anticipat- 
ed arises, and to rule that it is the sur- 
geon's duty to act in order to save the 
life or preserve the health of the patient; 
and that in the honest execution of that 
duty he should not be exposed to legal 
liability. It is, I think, more in conform- 
ity with the facts and with reason, to 
put a surgeon’s justification in such cases 
on the higher ground of duty, as was 
done in the Quebec cases.” 

His Lordship further said : 

“In the case at bar, I find that the de- 
fendant after making the incisions on 
plaintiff's body, discovered conditions 
which neither party had anticipated, and 
which the defendant could not reason- 
ably have foreseen, and that in removing 
the testicle he acted in the interest of 
his patient and for the protection of his 
health and possibly his life. The removal 
I find was in that sense necessary, and 
it would be unreasonable to postpone the 
removal to a later date. I come to this 
conclusion despite the absence of ex- 
pressed and possibly of implied assent on 
the part of the plaintiff.” 


21. In the present case the surgeon 
found the appendix to be normal but the; 
gall bladder in a highly pathological con-' 
dition. The patient was under the influ- 
The surgeon 
could not rush out, leaving the patient 
with the abdomen open, for obtaining 
consent of the husband. It was not im- 
perative to obtain the husband’s consent 
when the operation was being perform-! 
ed on a lady who was sui juris. The sur- 
geon had to decide for himself whether, 
the intensely inflamed gall bladder with 
its mucous membrane swollen, containing 
stones, with incidence of gangrene likely 
to supervene, needed immediate removal, 
otherwise the life of the patient was in 
danger. The surgeon was of the view that, 
the gall bladder needed to be removed! 
forthwith. This is the course suggested 
by Hamilton Bailey and McNeil Love 
in their treatise “A Short Practice of Sur- 
gery”, lith Edition at page 440: 

“Should gall stones be found during 
the course of another abdominal opera- 
tion, cholecystectomy should be perform- 
ed provided it does not add appreciably 
to the risk. If it is likely to do so, it is 
better to perform cholecystectomy, which 
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adds little to the shock and operatitig 
time, than to leave the stones in situs.” 


22, The authors at page 439 recom- 
mend that cholecystectomy should be 
done once a patient has had gall stonés 
cholic, unless the patient is very old or 
otherwise enfeebled. In case a patient is 
very old or weak, cholecystostomy can 
‘be substituted. (In cholecystostomy the 
fluid contents of the gall bladder is as- 
pirated, the fundus is opened and stones 
are removed). 


23. Dr. S. C. Pandey, the expert 
examined by the plaintiffs, says that the 
surgeon in the present case should have 
performed cholecystosfomy. The patient 
in the present case, as we note, was a 
young lady aged 32, with nutrition good, 
without amy jaundice or anaemia, with 
normal blood pressure, a pulse having 
normal volume and tension, with no 
history of diabetes or nephritis, with 
cardiac impulse normal, and but for the 
pain in the abdomen otherwise quite 
healthy, to sustain an operation of chole- 
cystectomy. 

24. Some discretion must be left to 
the judgment of the doctor on the spot. 
He has to bear the whole picture in 
mind, use his commonsense, his experi- 
ence and judgment as far as it fitted the 
particular case. One cannot be guided by 
what has been written in the text books, 
The statements in text books were no sub- 
stitute for judgment of the surgeon who 
has to handle the situation at the spot. 
Nor can negligence be inferred when a 
surgeon of higher education, higher ex- 
perience and higher degree of skill 
would probably have adopted a different 
mode of treatment. In Challand v. Bell, 18 
DLR (2d) 150, the Court took the view 
that the general practitioner should not 
be criticised just because experts dis- 
agree, The Court said that it was impor- 
tant to view the treatment and to see 
matters) with the eyes of the atiending 
physician- No medical practitioner was 
insurer for effecting a cure mor should 
the Courts condemn and honest exercise 
of judgment even though the other 
practitioners may disagree with that 
judgment, 

25. No fault has beem found with the 
surgery performed by the defendant. 
The diseased gall bladder had been pre« 
served in a jar and was produced in 
Court. No attempt was made to show 
that the gall bladder which had been re- 
moved, was normal and contained no 
stones. It was in a highly pathological 
‘condition, could not be doubted at all. In 
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order to save the life of the patient, the 
defendant- felt. that cholecystectomy wasl 
imminent. Im his opinion, no risk was in- 
volved. The patient was tolerating the 
anaesthetic alright. and her general condi- 
tion throughout the operation remained 
good. No negligence could, therefore, be 
attributed to the surgeom when he decid} 
ed to remove the diseased gall bladder 
Whether or not there was consent, ex- 
press or implied, of the patient, for such} 
removal. Am emergency had arisen. which, 
the surgeon, when he opened the abdo-| 
men, had not anticipated and he had to} 
take a quick decision im the honest exe-! 
cution of his duty towards his patient in} 
order to save ker life or preserve her 
health. Dr. Datta was the person who} 
alone could be consulted. He was assist- 
ing the defendant. He also approved of 
the course adopted. 

The surgeon, therefore, was not negli-. 
gent in undertaking the second operation 
when the e€mergeney arose; and that was. 
considered best and the only inevitable 
course in the interest of the patient. 

26. Anaesthesia : The case sheet re- 
cords consent of the patient’s husband fo 
the use of chloroform as the anaesthesia. 
It is in the following words : “I agree to 
have my wife operated upon for appen- 
dicitis by inhaling chloroform, the 
hazards of which were explained to me.” 
Firstly, therefore, if chloroform had. had 
any adverse effect for reason of personal 
idiosyncrasy of the patient which could 
not be anticipated — and which the clini~ 
cal tests performed before the operation, 
did not forewarn, that will not normally 
amount to negligence. Chloroform was 
the only anaesthetic available in the hos- 
pital then and was being administered to 
the vast majority of patients even for 
major operations. The surgeon was per- 
forming about 300 major operations in a 
year with creditable success. The chloro- 
form anaésthesia rarely exhibited deleteri- 
ous effects. 

Secondly, with regard to the anaesthe- 
tic, the person ultimately responsible for 
its correctness would be the person 
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administering jt. It was Dr. Mrs. Janki 


who had given anaesthesia and it was im- 
possible for the surgeon involved m an 
abdominal operation, to direct and super- 
vise its administratiom. Dr. Mrs. Janki 
was also a collaborator to whom it was 
reasonable to entrust the work for which 
she alone could be made responsible. If 
she was of the opinion that. chloroform 
was contra-indicated, she should have 
withdrawn from the case. In an action 
for malpractice where the choice of ana 


a 
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esthetie is at issue, the anaesthesiologist 
cannot be exonerated merely because the 
surgeon insisted on a particular anaes- 
thetic procedure. The evidence discloses 
that Dr. Mrs. Janki administered chloro- 
form without the least objection. That 
was the only anaesthetic available. 

Thirdly, it was the anaesthetist’s duty 
to see that the patient was safeguarded 
until she returned to consciousness. Dr. 
Mrs. Janki says that the patient’s general 
condition was good throughout the opera~ 
tion, that she recovered consciousness by 
5 PEM, just after an hour of the opera- 
tion, that the administration of chloro- 
form had shown no adverse effect and 
that she had examined the physical con- 
dition of the patient prior to the admin- 
istration of the anaesthesia and was satis- 
fred that the administration of chloro- 
form would not be hazardous, 

Fourthly, if would be pertinent to note 
that the operation contemplated was ap- 
pendectomy. The surgeon did not antici- 
pate that a diseased gall bladder was the 
malady which he would be required to 
operate. The pre-operative preperations 
were all directed for appendectomy. 

Fifthly, it cannot be said with absolute 
certainty that it was chloroform which 
was responsible for hepato-renal failure. 
That was only a probability. No post- 
mortem examination of the body was 
done and the cause of death was not 
tried to be found on the basis of scientific 
data, It is, no doubt, true that chloroform 
is no longer used as a general anaesthetic 
except under emergency conditions. The 
tendency ef chloroform, the recent study 
has indicated, is to induce damage to the 
liver and kidneys. Most of the untoward 
effects of chloroform which led to its be- 
ing discarded resulted from hypoxia since 
when combined with high concentration 
of Oxygen it has been shown to be rela- 
tively safe. The danger of chloroform 


lay in the serious depression of heart. 


which it frequently introduced. 

Grollman in his book “Pharmacology 
and Therapeutics” (14th Edition at p. 75), 
however, warns against confusion likely 
to be caused by the trauma of surgery, 
hypoxia and hypercarbia for being mis- 
taken as toxic effects of anaesthetic. This 
is what he says: 

"In considering the action of the ana~ 
esthetic drug or metabolic and other func- 
tions of the organs, one must differentiate 
the effects of anaesthetic per se from the 
secondary non-specific effects induced by 
the trauma of surgery, hypoxia and hy- 
percarbia, Many effects attributed to the 
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toxic effects of the anaesthetic result in . 
fact from vascular, respiratory or other . 
influences. Surgery, for example, induces 
profound alterations in the nitrogen 
metabolise compared to which those in- 
duced by the anaesthetic are  insignifi- 
cant. Alterations in the concentration of 
plasma proteins are generally a conse~ 
quence of altered fluid balance, while 
changes in the electrophoretic pattern of 
plasma proteins result from damage to thé 
liver. The barbifuratea cause a rise in 
plasma volume by inducing the move-~ 
ment of fluid into the circulation. Hypo- 
thermia may cause respiratory acidosis 
and contribute to the development of 
ventricular fibrillation. Changes in rural 
function during and following anaesthe~ 
Sia are primarily a result of hemodynamic 
changes and effects on the antidiuretic 
and adrenal cartical hormones rather 
than on the kidney itself.” 

To the same effect are the observations 
in “The Text Book of Pathology: Struc- 
ture and Function in Diseases, by William 
Boyd, Seventh Edition” at page 578 deal- 
ing with Diseases of Kidney under the 
Head Note Traumatic tubular nephrosis 
or neorosis which the author says, “is the 
commonest cause of acute oliguric failure. 
In war time it is naturally due to wounds, 
but in civil life it is caused by accidents 
or severe surgical procedures. The prog- 
nosis is very much worse in traumatic 
tubular necrosis, wherein some series 
the mortality has been ag high as 70 per 
cent than in toxic variety.” 

The author under the Head Note “The 
Hepato-renal Syndrome” at pp. 581-82 
writes: — 

“This rather nebulous entity is marked 
by necrotic cells both in the liver and 
kidney. There is tubular necrosis with 
bile staining of the necrotic cells and focal 
areas of necrosis in the liver. The condi- 
dition may develop as the result of crush 
injuries to the liver and operation of the 
gall bladder, or in cases of obstructive 
jaundice which have been subjected to 
severe abdominal opérations...... Š 

It follows, therefore, that chloroform 
anaesthesia may not be the real’ cause of 
hepato-renal failure but the pathological 
effects may have been induced by trauma 
of surgery. 

Sixthly, the operation was performed 
in 1958. Use of chloroform was probably 
in vogue then. Let us not judge matters 
with 1980 glasses, 

27. Non-examination of urine befora 
surgery: 

The defendant surgeon was keen o 


have the patient’s urine examined before 
x 
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dertaking the operation but unfortu- 
nately the sample urine could not be ob- 
tained despite catheterization. Naturally, 
‘therefore, he had to satisfy himself with 
the clinical examination done. The Blood 
Pressure was normal, the patient had no 
history of hypertension, no edema, no 
anemia, no retinal-changes, no symptoms 
of albuminuria or uremia indicative of 
kidney disease. Some such symptoms, had 
they been present, would have warned 
the surgeon to take precautions against 
the possibility of the kidneys being dis- 
eased. Renal failure is generally associat- 
ed with arterial hypertension. Kidneys 
are,therefore, considered as part of car- 
dio-vascular-renal disease. 

Urine examination done on 2-10-1958 
would not necessarily indicate chronic 
kidney disease from before the operation. 
Some kind of toxemia, especially by bac- 
terial toxins transported through the 
blood stream from a focus of infection 
could readily damage the kidney. After 
all, one-fifth of the total blood of the 
body circulates through kidney per minute 
and it is easy to understand how readily 
the kidney gets damaged by circulating 
toxic substances. Removal of the gall 
bladder which was gangrenous at places, 
could be a seat of some bacterial orga- 

The operation seemed imperative to the 
surgeon and he did not think if wise to 
wait. There is no negligence just because 
examination of urine was dispensed with 
im an emergency. 

It may as well be observed tha: the 
urine report was given by a Laboratory 
Technician and not by a pathologist. Dr. 
C. B. Singh, the Expert examined by the 
defendant, says that he would not readi- 
ly trust the report given by a technician. 
For granular casts, microscopic examina~ 
tion was necessary and a technician 
usually was not trained to give micro- 
scopic findings. It would not, therefore, be 
safe to attribute negligence on the basis 
of a report given by a technician. 

28. Was the hospital ill-equipped for 
major operations-: 

The hospital, being a Government hos~ 
pital, it would be difficult to say that it 
was kept ill-equipped. Dr. Shrivastava 
says that he had been performing nearly 
300 major operations every year with 98% 
success, Rambeharilal had earlier got his 
aunt operated for gall bladder. That op- 
eration was successful. The surgeon was 
making the best use of whatever facilities 


were being made available and 
he says, “the facilities were 
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enough for relieving the sufferings 
and misery of people who needed the 
Surgical hand”. Rambeharilal was the 
Collector of the District and knew that 
the hospital was the best to meet any 
emergency. 

29- Post operative care and attendance: 

All that could possibly be done was 
done for the patient. A team of doctors 
including the surgical and medical specia- 
lists attached to the Medical College, 
Rewa, rushed to Shahdol. They had their 
joint consultations. They agreed upon a 
course of treatment which was meticul~ 
ously given. The patient had all the at- 
tention. A Collector’s wife could not he 
ignored. 


30. To sum up, Dr. Shrivastava should 
not be judged for negligence by the un- 
satisfactory result, particularly in a casé 
where a quick decision had to be taken 
during the course of an operation. It is 
unadvisable to pass an arm-chair judg- 
ment disregarding the factors which in- 
fluenced the mind of the surgeon during 
a particular operation. As Lord Denning 
said, “it is easy to be wise after the event 
and to condemn as negligence that which 
was only a misadventure”. Dr. Shrivas~ 
tava was a qualified surgeon, who had 
worked for 9 years with consultant sur- 
geons in United Kingdom. He had his 
own reputation at Shahdol and as the 
statistics would show, he had been per- 
forming with 98% success major opera- 
tions a numbering 300 a year. And it so 
happened that after Rambeharilal was 
posted as Collector, he learned that Mrs. 
Rambeharilal was his distant counsin. 
That developed a family friendship. Ram- 
beharilal had confidence in Dr. Shrivas- 
tava’s professional skill and knew that 
he was excellent in his job and had been 
successfully performing abdominal op- 
erations. Unfortunately, Mrs. Rambehari~ 
lal died 3 days after the operation, not 
because the offending organ was not 
successfully removed but because the 
lady could not withstand the trauma of 
surgery or because some type of toxemia 
developed. The surgeon had followed a 
recognized practice and had shown rea- 
Sonable carefulness and skill in the per- 
formance of the operation. He could not, 
therefore, be made liable in damages for 
negligence. 


31. In the result, the appeal is accept- 
ed. The judgment and decree of the trial 
Court is set aside. The plain- 
tiffs suit shall stand dismissed 
with costs. The plaintiffs, prob- 


ably, would not have filed the suit, but 
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they appear to have been misguided by 
Dr. Shrikhande’s administrative report 
Ex. P-6. That report formed the basis of 
the suit and the trial Court was also 
greatly influenced by the opinion ex- 
pressed herein. The cross-objection fil- 
ed by the plaintiffs is dismissed. 

32. The plaintiffs shall pay costs of 
the defendant-appellant of both the 
Courts, Counsel’s fee Rs. 500. 

Appeal allowed. 
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Bhopal Sugar Industries Ltd., Sehore 
and another, Petitioners v. Union of India 
and others, Respondents. 

Mise. Petn. No. 103 of 1981, D/- 29-1- 
1982. 

(A) Essential Commodities Act (10 of 
1955), S. 3 (3-C) — Sugar (Price Determi- 
nation for 1980-81 Production) Order 
(1980), Pre. — Levy sugar — Fixation of 
price — Factors to be taken into consi- 
deration, 


The minimum price of sugarcane has to 
be fixed before the crushing season starts, 
when it is impossible to find out recovery 
of sugar of that year and regard must, 
therefore, be had to the recovery of sugar 
in earlier years, The price fixation of levy 
sugar cannot be held to be invalid on 
the ground that in estimating the cost of 
cane the Government did not take into 
account the actual recovery for the year 
1980-81 and it took into account the 
average recovery from recovery figures 
of the five years ending 1979-80. It can~ 
not be said that the cost of sugarcane 
actually incurred by the factory and not 
the cost on the basis of minimum price 
should have been taken into account as 
it is against the plain words of cl. (a) of 
S. 3 (8-C) of the Act which requires that 
regard must be had to the minimum price 
for sugarcane, if any, fixed by the Cen- 
tral Government. The manufacturing cost 
of sugar which will include cost of sugar- 
cane has thus to be worked out for pur- 
poses of price fixation on the basis of 
minimum price for sugarcane. AIR 1977 
Madh Pra 28, Foll. (Para 6) 


Further, price fixation is done on zonal 
basis and not with reference to each 
factory. What is material, therefore, is 
not the duration of working of any parti- 
cular factory but what would generally 
be the reasonable duration of working 
having regard to the minimum level of 
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efficiency. The High Level Committee, 
keeping in view the economic operation 
of a sugar plant at a minimum level of 
efficiency and providing incentive for 
longer duration of working laid down 
minmum and maximum cut off points for 
duration. Seventy-five days was fixed as 
the lower cut off point and 160 days as the 
maximum cut off point. If the petitioners' 
factory did not work for 75 days and only 
worked for 50 days, that must have been 
because of inefficiency in management 
and the price fixation of sugar on the 
basis of the conversion cost calculated 
by taking into consideration the minmurn 
duration as 75 days cannot be held to be 
invalid. 
(Para 7) 
Further in price fixation Rs, 30.97 per 
quintal were allowed as return on the 
capital employed withou; taking into 
account the profit that the producer 
makes on sale of free sugar. Normally, 
the profit made on sale of free sugar can 
also be taken into account in fixing the 
the price of levy sugar. . (Para 3) 
Section 3 (3-C) of the Act only says 
that. the price of levy sugar should be 
fixed by the Government “having regard 
to” the matters specified therein. The sec- 
tion does not require a rigid adherence to 
those matters. The expression “having re- 
gard to” only obliges the Government to 
consider as relevant data material to 
which it must have regard. Thus the re- 
commendations of the committee on the 
basis of which the Central Government 
fixed the price of levy sugar took into 
account all the relevant matters and the 
price fixation does not suffer from non- 
consideration of any of the matters spe- 
cified in S. 3 (3-C). (Para 8) 
(B) Sugar (Price Determination for 
1980-81 Production) Order (1980), Sch. 6 
—- Factory having licenced capacity of 
not less than 1250 tonnes does not qualify 
for claiming extra levy price of Rs. 26 per 
quintal and for being placed in Sch. 6. _ 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1979 Madh Pra 163 _ &§ 
AIR 1977 Madh Pra 28; 1976 MPLJ 729 


§ 

AIR 1975 SC 460 8 
ATR 1973 SC 537 | 8 
AIR 1973 SC 734 $ 
Y. S. Dharmadhikari, for Petitioners; 


K. K. Adhikari, for Respondents. 

G. P. SINGH, C. J.:—The Bhopal Sugar 
Industries Ltd., petitioner No. 1 in this 
petition, is a public limited company 
which owns a sugar factory at Sehore. 
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Petitioner No. 2 is a share~holder of the 
company. By this petition under Art. 226 
of the Constitution the petitioners pray 
for quashing of the Sugar (Price Deter- 
mination for 1980-81 Production) Order, 
1980, in so far as it relates to Madhya 
Pradesh Zone. 

2. The price fixed by the impugned 
Order was for levy sugar and was dif- 
ferent for different zones. By levy sugar 
is meant the sugar requisitioned under 
the Levy Sugar Supply (Control) Order 
1979. For Madhya Pradesh zone, the price 
of D-30 grade of sugar for delivery into 
railway wagons in respect of factories 
specified in Schedule V of the Order was 
Rs. 344.97 per quintal. The price fixed 
for factories specified in Schedule VI for 
the same grade of sugar was Rs. 369.41 
per quintal. The prices for other grades 
of sugar were also similariy fixed with 
slight variations, The petitioners’ factory 
is in Schedule V, The sugar year 1980-81 
commenced from ist Oct. 1980 and ended 
on 30th Sept. 1981. The impugned order 
was issued under Section 3 (3-C) of the 
Essential Commodities Act, 1955. 


3. In fixing the price of levy sugar 
under S. 3 (3-C) of the Act, the Central 
Government must have regard to (a) the 
minimum price fixed for sugarcane, (b) 
the manufacturing cost of sugar, (c) the 
duty or tax paid or payable thereon, and 
(d) the securing of a reasonable return 
on the capital employed in the business 
of manufacturing sugar. The minimum 
price payable by a producer of sugar for 
sugarcane is controlled by the Govern- 
ment under the Sugarcane (Control) 
Order, 1966. The price of levy sugar is 
fixed on zonal system as recommended by 
the various commissions, which were con- 
stituted for preparing costs schedules to 
enable the Government to fix the price of 
levy sugar. 

4. The Department of Food, Ministry 
of Agriculture, by Office Memorandum 
dated 25th March 1980, appointed a High 
Level Committee with the following 
terms of reference; 


“To determine the cost of production - 


of sugar and estimated cost for the future 
as well as fair ex-factory prices of levy 
sugar to be paid to the industry for dif- 
ferent geographical zones, taking into 
account all relevant factors more parti- 
cularly managerial efficiency, norms of 
production and productivity ete. 

The quantum of incidentals further to 
the ex-factory prices towards transport 
and handling, wholesalers/retailers’ mar- 
‘gin etc., for a proper assessment of the 
consumer price,” 
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5. The committee consisted of the 
Chairman, Bureau of Industrial Cost and 
Prices (BICP); the members of BICP; 
Joint Secretary, Department of Food: 
Chief Director, Directorate of Sugar; Fi- 
nancial Adviser, Department of Food: and 
Director, National Sugar Institute. The 
committee made its recommendations for 
Sugar years 1980-81, 1981-82 and 1982-83. 
It is on the basis of the recommendations 
of this Committee that price fixation of 
levy sugar for the year 1980-81 was done 
by the impugned Order. The price of levy 
sugar at Rs, 344.97 per quintal as explain- 
ed in Annexure R-I to the return was de- 
termined by taking the cost of cane at 
Rs. 155.64 per quintal of sugar, cost of 
conversion at Rs. 158.386 and return on 
the capital employed at Rs. 30.97. 

6. The first contention raised by the 
learned counsel for the petitioners is that 
the cost of cane at Rs. 155.64 per quintal 
was calculated on the basis of recovery 
of 9.15 whereas the actual recovery for 
the year 1980-81 was only 8.5. The High 
Level Committee submitted its report in 
Oct. 1980. As earlier stated by us, the 
Sugar season commences from lst Oct. 
and ends on 30th Sept. The price of levy 
sugar for a particular year has to be esti- 
mated and fixed in the beginning of the 
year. It is, therefore, not practicable to 
take into account the actual recovery of 
sugar of the year for which the price of 
sugar is to be fixed. The committee col- 
lected the figures of recovery of sugar 
that were available. It took into account 
the average recovery on the basis of the 
recovery figures of five years ending 
1979-80 of the zone. The figure of re- 
covery of 9.15 is taken on that basis. This 
was the only reasonable way to estimate 
the cost of cane. In Kaluram v Union of 
India, 1976 MPLJ 729: (AIR 1977 Madh 
Pra 28) which related to fixation of price 
of sugarcane under the Sugarcane (Con- 
trol) Order, 1966, it was held that the 
minimum price has to be fixed before the 
crushing season starts, when it is impos- 
Sible to find out recovery of sugar of that 
year and regard must, therefore, be had 
to the recovery of sugar in earlier years, 
The same principle must be applied here 
also, The price fixation of levy sugar can- 
not be held to be invalid on the ground 
that in estimating the cost of cane the 


Government did not take into account the 


actual recovery for the year 1980-81 and 
it took into account the average recovery 
from recovery figures of five years ending 
1979-80. It was also argued that the cost 
of sugarcane actually incurred by the 
petitioners and not the cost on the basis 
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of minimum price should have been 
taken into account. The argument is un- 
tenable as it is against the plain words of 
cl. (a) of S. 3 (8-C) which requires that 
regard must be had to the minimum 
price for sugarcane, if any, fixed by the 
Central Government. The manufacturing 
cost of sugar which will include cost of 
sugarcane has thus to be worked out for 
purposes of price fixation on the basis of 
minimum price for sugarcane. 


7. It was next contended that the con- 
version cost of Rs. 158-36 per quintal of 
sugar was calculated by taking the dura- 
tion of the working of the petitioners’ fac- 
tory as 75 days whereas the factory did 
not work for more than 50 days. This 
contention is also unsubstantial. We have 
already stated that price fixation is done 
on zonal basis and not with reference to 
each factory. What is material, therefore, 
-tis not the duration of working of any par- 
ticular factory but what would generally 
be the reasonable duration of working 
having regard to the minimum level of 
efficiency. The High Level Committee, 
keeping in view the economic operation 
of a sugar plant at a minimum level of 
efficiency and providing incentive for 
longer duration of working laid down 
minimum and maximum cut off points for 
duration. Seventy-five days was fixed as 
the lower cut off point and 160 days as 
the maximum cut off point. If the peti- 
tioners’ factory did not work for 75 days 
and only worked for 50 days, that must 
have been because of inefficiency in 
management and the price fixation of 
sugar on the basis of the conversion cost 
calculated by taking into consideration 
the minimum duration as 75 days can- 
ho: be held to be invalid. 


8 It was then contended that the cost 
of conversion was prepared by the Com- 
mittee on the basis of figures available for 
the year 1979-80 and that further escala- 
tions have not been taken into account. 
The report of the committee (paragraphs 
5, 3, 1 to 5, 3, 10) will go to show that 
escalations in costs of conversion up to 
June/July 1980 were taken into account 
by the committee in preparing the cost 
schedule for 1980-81. The report of the 
committee was submitted in October 1980 
and the Government notified the price of 
levy sugar on the basis of the cost sche- 
dule prepared by the committee. The 
Government did not take into account the 
escalations in cost between July and 
November when the price was notified. 
However. no reliable data has been placed 
before us for reaching the conclusion that 
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there was any substantial escalation dur- 
ing this period. Further, in price fixation 
Rs. 30.97 per quintal were allowed as 
return on the capital employed without 
taking into account the profit that the 
producer makes on sale of free sugar. 
Normally, the profit made on sale of free 
sugar can also be taken into account in 
fixing the price of levy sugar; (See P. C. 
S. Mills v. Union of India, AIR 1973 S5C 
537; Aanakapalle Co-op. Agrl. Ind. So- 
ciety v. Union of India, AIR 1973 SC 734; 
and Bhopal Sugar Industries v. Union of 
India, AIR 1979 Madh Pra 163). We are, 
therefore, not satisfied that the price fix- 
ed for levy sugar by the impugned 
Order will not enable the producer to 
earn reasonable return on the capital em- 
ployed on the ground that the Govern- 
ment did not take into account the esca- 
lations into cost of conversion between 
July and November 1981. We may also 
point out that S. 3 (3-C) of the Act only 
says that the price of levy sugar should 
be fixed by the Government “having re- 
gard to” the matters specified therein. 
The section does not require a rigid 
adherence to those matters. As held by 
the Supreme Court in Saraswati Indus- 
trial Syndicate Ltd. v. Union of India, 
AIR 1975 SC 460, the expression “having 
regard to” only obliges the Government 
to consider as relevant data material to 
which it must have regard. We are satis- 
fied that the recommendations of the 
committee on the basis of which the Cen- 
tral Government fixed the price of levy 
sugar took into account all the relevant 
matters and the price fixation does not 
suffer from non-consideration of any of 
the matters specified in S. 3 (3-C). 


9. It was lastly contended that the 
petitioners’ factory ought to have been 
Shown in Schedule VI to the order and 
not in Schedule V. Schedule VI to the 
order lists the weaker sugar manufactur- 
ing units. They have been allowed a 
higher price of Rs. 26 per quintal so that 
they may stand competition with bigger 
sugar manufacturing units. The crite- 
ria laid down by the Central Government 
for eligibility to claim extra levy price of 
Rs. 26 per quintal are as below: 


*“(A) The factory as a unit/undertaking 
must have been erected prior to the 
1955-56 season, that is to say before Ist 
October, 1955. 


AND 


(B) The factory as a unit/undertaking 
should have licenced capacity less than 
1,250 tonnes T.C.D,” 
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The petitioners’ factory was -no doubt 
erected before Ist October, 1955, but its 
licenced capacity was not less than 1250 
tonnes and, therefore, it did not qualify 
for claiming extra levy price of Rs. 26 
per quintal and for being placed in 
Scheduled VI to the order. The petition- 
ers were granted licence by the Central 
Government on 20th Sept. 1961 for rais- 
ing the crushing capacity from 750 ton- 
nes T.C.D. to 1250 tonnes T.C.D. The 
petitioners were required to complete the 
expansion of the factory before 1962-63 
crushing season. As the expansion was 
not completed within this period, fur- 
ther extensions were granted from time 
to time up to 31st December 1972. Within 
this period the petitioners completed the 
expansion for increasing the crushing 
capacity to 1250 tonnes T.C.D. and the 
same was notified by the Central Govern- 
ment on 15th September 1973, to the con- 
cerned authorities. According to the sche- 
dule of machinery furnished by the peti- 
tioners for 1979-80 season, the size of 
milling plant was indicated as 29’x56” 
and the number of rollers as 15 which 
was capable of crushing around 1624 ton- 
nes T.C.D. In view of these facts, it is 
clear that the petitioners’ factory could 
not claim extra levy price of Rs. 26 per 
quintal and its inclusion in Schedule VI. 


10. The petition fails and is dismissed 
with costs. Counsel’s fee Rs. 200. The 
outstanding amount of security deposit, 
if any, be refunded to the petitioners. 

Petition dismissed. 
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G. G. SOHANI AND K. N. SHUKLA, JJ. 
Jagitkumar, Petitioner v. Jagdeesh- 
chandra, Respondent. 
S. A. No. 478 of 1976, D/- 3-3-1982.* 


(A) Interpretation of Statutes — Pre- 
amble of the Act — Use of. 

It is true that a preamble cannot be 
used to control or qualify precise and un- 
ambignous language of an enactment, but 
it is a key to open the mind of the legisla- 

ture. ATR 1970 SC 540, Foll. (Para 4) 

(B) Madhya Pradesh Accommodation 
Control Act (41 of 1961), S, 12 (1) (e) and 
(f) — Composite tenancy —— Eviction of 
tenant. 





“Krom order of P. S. Pandya, ist Addl. 


Dist. J., Indore, D/- 30-9-1976. 
CZ/CZ/B40/82/LGC 


Jagitkumar v. Jagdeeshchandra 


A. I. R. 


_ In the case of a composite tenancy, if 
it is established that the landlord re- 
quires the non-residential part of the 
accommodation or residential part of the 
accommodation, a decree for eviction of 
the tenant from the entire premises can 


be passed, Case law discussed. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1711 3, 8 
AIR 1978 SC 22 8, 10 
AIR 1977 SC 2077 5, 7 


AIR 1970 Sc 540 4 
AIR 1968 SC 438 3, 10 
AIR 1963 SC 337 3, 10 

G. M. Chaphekar, for Petitioner; P. K. 
Saxena, for Respondent. 


SOHANI, J-:-— The following question 
has been referred to this Bench by the 
learned single Judge hearing this appeal: 

“In the case of a composite tenancy, 
if it is established that the landlord re- 
quires the non-residential part of the 
accommodation or residential part of the 
accommodation. Whether a decree for 
eviction of the tenant from the entire 
premises can be passed.” 


2. Shri Chaphekar, the learned counsel 
for the appellant, contended that if a 
landlord was able to make out a ground 
Specified in S. 12 (1) of Madhya Pradesh 
Accommodation Control Act, 1961 (here- 
inafter referred to as the Act), he be- 
came entitled to a decree for eviction in 
respect of that portion of the premises, 
the requirements for which was establish- 
ed by him and as a contract of tenancy 
could not be split up a decree for evic- 
tion of the tenant from the entire pre- 
mises had to be passed. 

3. In reply, Shri Saxena, the learned 
counsel for the respondent, contended that 
in the case of a composite tenancy, thé 
landlord had to establish requirement of 
residential as well as the non-residential 
part of the accommodation and unless 
that was done, he was not entitled to a 
decree for eviction of the tenant from the 
premises, Reliance was placed on the 
decisions of the Supreme Court in Dr. 
Gopal Dass Verma v. Dr. S. K. Bhar- 
dwaj (AIR 1963 SC 337), Miss S. Sanyal 
v. Gianchand (AIR 1968 SC 438) and Has- 
mat Rai v. Raghunath Prasad (AIR 1981 
SC 1711). 

4, Before we proceed to appreciate the 
contentions advanced on behalf of the 
parties, it would be useful to refer to the 
relevant provisions of the Act. 
Section 2 (a) defines, ‘accommodation’ as 
follows: ae 

“2 (a) “accommodation means -any 
building or part of.a building . whether 
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residential 
cludes: 

(i) any land which is not being asad for 
agricultural purposes; 

(ii) garden, grounds, garages and oul- 
houses, if any, appurtenant to such build- 
ing or part of the building; 

(iii) any fittings affixed to such building 
or part of a building for the more bene- 
ficial enjoyment thereof; 

(iv) any furniture supplied by the land- 
lord for use in such building or part of 
building.” 

Section 12 (1) of the Act limits the 
right of a landlord to seek eviction of his 
tenant. The provisions lays down that 
unless one of the grounds specified in that 
sub-section has been made out, a decree 
for eviction of a tenant from any accom- 


or non-residential and in- 


modation cannot be passed. The grounds 


material for the purpose of this case are 
those specified in cls. (e) and (f) of Sec- 
tion 12 (1) of the Act which read as 
under:— 


"12 (1) (e) that the accommodation let 
for residential purposes is required bona 
fide by the landlord for occupation as a 
residence for himself or for any members 
of his family, if he is the owner thereof 
or for any person for whose benefit the 
accommodation is held and that the land- 
lord or such person has no other reason- 
ably suitable residential accommodation 
of his own in his occupation in the city 
or town concerned.” 


“12 (1) (£) that the accommodation let 
for non-residential purposes is required 
boria fide by the landlord for the purpose 
of continuing or starting his business or 
that of any of his major sons or unmarri- 
ed daughters if he is the owner thereof 
or for any person for whose benefit the 
accommodation is held and that the land- 
lord or such person has no other reason- 
ably suitable non-residential accommoda- 
tion of his own in his occupation in the 
city or town concerned.” 

As stated in the premable, the Act pro- 
vides for-the regulation and control of 
letting and rent of accommodation and 
the eviction of the tenants therefrom. It 
is true that the object of the Act is to 
give protection to the tenants, as urged 
on behalf of the respondent, by prevent- 
ing unscrupulous and veracious land- 
lords from charging exorbitant rent from 
tenants and evicting tenants, who refused 
to agree to the enhancement of their rent. 
It is, however, obvious that the aim of the 
legislature was not to extinguish all the 
rights of. a landlord. Restrictions ‘to the 
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extent they are necessary for the pur- 
pose of preventing rack-renting and 
ejectment of tenants for the purpose of 
rack-renting have been imposed on the 
rights of a landlord. It is true that a; 
preamble cannot be used to control or 
qualify precise and unambiguous lan- 
guage of an enactment, but it is a key t 

open the mind of the legislature, as ob- 
served by the Supreme Court in Tribhu- 
ban Purkash Nayyar v. The Union of 
India (AIR 1970 SC 540). 


5 Now, the earlier view prevailing in 
this court was that the Act with respect 
to the bona fide requirement of the land- 
lord has put the accommodation into two 
categories, residential and non-residential 


and that there was no third 
catagory viz., residential cum busi- 
ness. Therefore, when an accom- 


modation was let for both residential and 
non-residential purpose, the courts tried 
to ascertain the primary purpose, for 
which the accommodation was let and 
classified the accommodation accordingly. 
However, after the decision of the Sup- 
reme Court in Firm Panjumal Daulatram 
v. Sekhi Gopal (AIR 1977 SC 2077), it is 
clear that the composite purpose of the 
lease would not put it out of the grounds 
set out for eviction under S. 12 of the 
Act: The Supreme Court held that an ac- 
commodation can be residential, non- 
residential or both. The following obser- 
vations of the Supreme Court are perti- 
nent (at p. 2079):— 

“The residential portion is a part of the 
building and is an accommodation by 
definition. The non-residential portion is 
also a part of the’ building and is an ac- 
commodation by definition. The lease has 
been given for residential as well as non- 
residential purposes, The landlord is en- 
titled to eviction of the residential por- 
tion if he makes out a bona fide residen- 
tial requirement. Likewise he is entitled 
to eviction of the non-residential portion 
which is an accommodation if he makes 
out a non-residential requirement.” 


6- It is thus clear that a landlord js 
entitled to eviction of the residential por- 
tion if he makes out a bona fide residen- 
tial requirement. Similarly, he is entitled 
to eviction of the non-residential portion 
if he makes out a non-residential require- 
ment. In a case, where a dual require- 
ment has been made out by a landlord, 
there is no difficulty in holding that he 
becomes entitled to eviction of the entire 
premises. The question that arises for con- 
sideration is whether a landlord is en- 
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titled to a decree for eviction from the 
entire premises when he has established 
the requirement of only the non-residen- 
tial part or the residential part of the 
accommodation. | 


7 As held by the Supreme Court in 
AIR 1977 SC 2077 (supra), a landlord þe- 
came entitled to residential or non-rési~ 
dential part of the accommodation when 
residential or non-residential require- 
ment is established. But a decree for a 
part of the accommodation let out to a 
tenant cannot be passed because it is not 
permissible for a court to split up a con- 
tract of tenancy. To non-suit a landlord 
in such a case would mean that even 
though he has become entitled under Sec- 
tion 12 of the Act to the relief of eviction 
of a part of the accommodation, he is de- 
nied that relief. On the other hand, to 
grant to the landlord a relief of eviction 
from the entire premises, would mean 
that even though he has established his 
requirement for a part of the accommo- 
dation only, he is granted the relief of 
eviction from the entire premises, 


8. That brings us to the question as 
to whether the Act enjoins a landlord the 
duty to establish his requirement of the 
entire premises before he can be held en- 
titled to eviction. It was conceded on be- 
half of the respondent that .to entitle a 
landlord to the relief of eviction on thé 
ground of requirement, it was not neces- 
.Sary for him to prove requirement for 
every inch of the accommodation for the 
Same purpose for which it was let out. 
Thus, in a case where accommodation is 
let out for non-residential purpose, a 
landlord would be entitled to the relief of 
eviction if he is able to make out his re- 
quirement for non-residential purpose of 
a part of the premises let out, even 
though it is established that the remain- 
ing portion of the premises is not requir- 
ed by him for non-residential purpose bu! 
is required for residential purpose. This 
is clear from the decision of the Supreme 
Court in Smt. Nai Bahu v. Lala Ram 
Narayan (AIR 1978 SC 22), where it has 
been held that there is nothing in the 
Madhya Pradesh Act to bar an eviction 
from a building as non-residential accom- 
modation is genuinely required not only 
for non-residential use but also a portion 
of it for personal use. It is true that in 
AIR 1978 SC 22 (supra), the Supreme 
Court was dealing with the provisions of 
Madhya Pradesh Accommodation Control 
Act, 1955, but for the purpose of the pre- 
sent enquiry, there is not material dif- 
‘ference in the relevant provisions of the 
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1955 and 1961 Acts. The learned counsel 
for the respondent referred to the deci- 
sion of the Supreme Court in AIR 1981 
sc 1711 (supra) and contended that re- 
quirement of the landlord for the entire 
accommodation must be of the same class 
to which the accommodation belonged. 
But the decision in AIR 1981 SC 1711 
(supra) does not take a view different 
from that taken in AIR 1978 SC 22 
(supra). The Supreme Court in AIR 1981 
SC 1711 (supra) was considering the ques- 
tion as to whether the landlord would 
require the non-residential accommoda~ 
tion, eviction from which was sought, 
when his requirement of non-residential 
accommodation would end by obtaining 
vacant possession of other premises dur- 
ing the pendency of the proceedings. In 
that context, the supreme Court held that 
it was not permissible for the High Court, 
in the absence of any pleadings in that 
behalf, to go in search for some imagi- 
nary requirement of the landlord of ac- 
commodation for his residence, That de- 
cision is not an authority for the proposi- 
tion that a landlord cannot seek eviction 
from a non-residential accommodation if 
it is established that he required only a 
part of that accommodation for non-resi- 
dential purpose and that the remaining 
part is required by him for residence. 

3. It is thus clear that even though it 
is established that a landlord requires a 
part of an accommodation let out and 
that that requirement is for the purpose 
for which the accommodation was let out, 
a landlord becomes entitled to seek evic- 
tion from the entire accommodation, pro- 
vided the other conditions specified in 
cl. (e) or (f)-of S. 12 (1) of the Act are 
satisfied. 

10. The decision of the Supreme 
Court in AIR 1963 SC 337 (supra) and 
AIR 1968 SC 438 (supra) are distinguish- 
able on facts. In AIR 1963 SC 337 
(supra), the Supreme Court was consider- 
ing the provisions of Delhi and -.Aijmer 
Rent Control Act, 1952. In this connec- 
tion. we may usefully refer to the follow- 
ing observations of the Supreme Court 
in AIR 1978 SC 22 (supra), where the 
distinguishing features have been pointed 
Out (at p 27):— 


“According to Mr. Sanghi when the 
house was let for non-residential pur- 
pose, the appellant cannot succeed in 
ejecting the tenant from the house for a 
composite purpose of residence as well as 
business and he submits that the princi- 
ples laid down in Dr. Gopal Varma {AIR 
1963 SC 337) (supra) fully support him.” 


w 
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In Dr. Gopal Dass Varma (supra) this 
court was dealing with the provisions of 
Delhi and Ajmer Rent Control Act, 1952 
(briefly the Delhi Act). S. 2 (g) defines 
premises under that Act thus: 

“Premises means any building or part 
-of a building which is, or is intended to 
be, let separately for use as a residence 
or for commercial use or for any other 
purpose...... į 


We may contrast the definition of ac- 


commodation in the M.P. Act with which 
we are concerned. Under S. 3 (a) of the 
M. P. Act ‘accommodation’ means:— 

(x) any land which is not being used 
for cultivation: 

(y) any building or part of a building 
and it includes; 


(i) garden, open land and outhouses, if 
any, appurtenant to such building or part 
of a building. 

(2) any furniture supplied by the land- 
lord for use in such building or part of a 
building. 

(3) any fitting affixed to such building 
or part of a building for the more bene- 
ficial enjoyment thereof.” 

It is significant that in Delhi Act, in- 
tention to let separately for use as a re- 
Sidence or for commercial use or for any 
other purpose is expressly mentioned un- 
der Section 2 (g) thereof. The principle 
underlying the scheme for letting sepa- 
rately for different uses is reflected in 
the second schedule to the Delhi Act in 
both parts A and B (see paras 3 to 5 both 
in parts A and B). The said differentia- 

tion of purpose for separate letting does 
* not find such significant importance in 
the M. P. Act as has been found by this 
court in the Delhi Act.” 


Thus under the Delhi Act, 1952 a land- 
lord could not seek eviction of a tenant 
from the premises let for commercial use. 
In AIR 1968 SC 438 (supra), the Supreme 
Court held that the jurisdiction of the 
court under S, 13 (1) (e) of the Delhi Act 
dealing with eviction from premises let 
for residential purposes, can be exercised 
only when the premises are let for resi- 
dential purpose and not when premises 
are let for composite purpose, because in 
that case, the premises are not let sepa- 
rately for use as a residence, to attract the 
provisions to S. 13 (1) (e) of the Delhi 
Act. 

11. As a result of the aforesaid dis- 
cussion, it emerges that when a landlord 
has made out a case for eviction from a 
part of the premises let out, a decree for 
eviction from the extra premises can be 
passed. Our answer to the question refer- 
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red to us is that în the case of a compo- 
site tenancy, if it is established that the 
landlord requires the non-residential part 
of the accommodation or residential part 
of the accommodation, a decree for evic- 
tion of the tenant from the entire pre- 
mises can be passed. 


12. Let the case be now fixed before 
the learned single Judge for disposal. 
13. Parties shall bear their own costs 
of this reference. 
Answered accordingly. 
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H: G. MISHRA, J. 
Saraswatibai, Appellant v. Durga Sahai 
and others, Respondents. 


Second Appeal No. 148 of 1974, D/- 1-1- 
1980. 


(A) Civil P. C. (5 of 1908), O. 41, R. 20; 
O. 1, R. 10 — Appeal — Necessary parties 
— Suits the decrees of which challenged 
in appeal were consolidated suits — Par- 
ties in both the suits are necessary par- 
ties in appeal, 


In the absence of a specific provision 
for consolidation in the Code of Civil Pro- 
cedure, suits are consolidated under the 
inherent powers of the Court under Sec- 
tion 151, C.P.C. After consolidation, there 
is only one case and the suit consolidated 
has no independent existence for trial. 
Accordingly, when the lis was lifted from 
the trial Court to the first Appellate 
Court, parties who were necessary to the 
suit have also to be regarded as parties 
necessary to the appeal preferred against 
the judgment and decree rendered there- 
in. The legal pursuit of a remedy, suit, | 
appeal and second appeal are really but 
steps in a series of proceedings all con- 
nected by an intrinsic unity and are to 
be regarded as one legal proceeding. AIR 
1947 Nag 248 and AIR 1957 SC 540, Rel. 
on. (Paras 15, 16) 

{B) Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Does not apply to consolidat- 
ed proceedings. AIR 1947 Nag 248, Foll. 

(Para 17) 

(C) Civil P. C. (5 of 1908), O. 1, R. 8 — 
Provision applies only te representative 
suits, 


Order 1, R. 8 applies only to suits 
which are known as representative suits. 
R. 8 is an enabling provision. It entitles 
one party to represent many who have a 
common cause of action: but it does not 
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force any one to represent many if his 
action is maintainable without the join- 
der of the other persons. It presupposes 
that each one of the numerous persons 
by himself has a right of suit. (Case law 
discussed). (Paras 19, 20, 26) 
Cases Referred: Chronological Paras 
AIR 1977 All 421 
AIR 1973 Madh Pra 216 20 
1972 MPLJ (SN) 90 
AIR 1966 SC 1332: 1966 Cri LJ 960 17 


AIR 1964 SC 107 2r. 25 
AIR 1960 Madh Pra 288 21, 22 
AIR 1958 Madh Pra 189 21 
AIR 1957 SC 540 t6, 17 
AIR 1957 Madh Bha 173 21 
AIR 1947 Nag 248 15, 16 


AIR 1933 PC 183: 1933 All LJ 762 21, 24 


AIR 1933 Lah 749 21 23 
A. M. Mathur, for Appellant. 
JUDGMENT:— This is second appeal 


by the plaintiff against judgment and de- 
cree dated 11-9-1973, passed by the Se- 
cond Additional District Judge, Indore, 
whereby appeal preferred against judg- 
ment and decree passed by the trial Court 
on 22-4-1963, has been dismissed on the 
ground that it is not properly constituted. 


2. Facts essential for decision of this 
appeal are as under: That Smt. Sara- 
swatibai, the plaintiff-appellant, institut- 
ed a civil suit in the Court of Civil Judge 
(Class II), Indore, on 7-7-1954 against 
Durga Sahai and his son Matadin for re- 
covery of possession and mesne profits in 
respect of two rooms forming part of a 
house Municipal No. 27 (old No. 31) situ- 
ate at Sanyogita Ganj, Indore. This house 
is popularly known as “Gopal Mandir”. 
The suit was based on title and was 
brought on the allegation that defendant 
Durga Sahai was inducted in as a tenant 
by the plaintiff on payment of Rs. 5 as 
monthly rent. After some time, Durga 
Sahai began to render service in the 
aforesaid temple as a Pujari in lieu of 
rent, but, now, he has begun to deny title 
of the plaintiff. Hence the suit. This suit 
was originally numbered as 700 of 1954. 
It was re-numbered as 222 of 1957. 

3. Thereafter, the plaintiff-appellant 
instituted another suit in the same Court 
on 4-9-1954 against Durga Sahai and his 
son Matadin and also against 13 other 
persons. This suit was brought for issu- 
ance of permanent injunction restraining 
the defendant from interfering with the 
possession of the plaintiff over the suit 
house. In this suit also, the relief was 
claimed on the basis of title. This suit was 
registered as Civil Suit No. 918 of 1954 
and was renumbered as 223 of 1957, 
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4. Durga Sahai and his son Matadin 
resisted the claim of the plaintiff-appel- 
lant in both the suits on identical grounds. 
It was contended by them. inter alia. that 
Durga Sahai is not a tenant of the plain- 
tiff but is her adopted son. The adoption 
had taken place about 40 years prior to 
institution of the suit in accordance with 
a custom prevailing in their community 
(Vaishnav Agrawal Community) authoris- 
Ing a widow to take a son in adoption 
without express authority from her hus- 
band for the purpose. Accordingly, Durga 
Sahai is in occupation of the suit house 
as owner thereof. In the alternative, it 
was also contended that Durga Sahai has 
acquired title to the suit house by ad- 
verse possession and that the title of the 
plaintiff, if any, stood extinguished. 


ð Other defendants in Civil Suit No. 
223 of 1957 resisted the suit by filing se- 
parate written statements wherein they 
Supported the case set out by Durga 
Sahai and Matadin-—~- defendants Nos. 1 
and 2 — and also took the plea that Gopal 
Mandir is a public religious endowment 
belonging to Vaishnava Agrawal Com- 
munity. 


6. Issues were framed in both the suits 
separately. It was thereafter that the de- 
fendants submitted an application for 
consolidation of both the suits. By order 
dated 13-11-1956, passed in Civil Suit No. 
223 of 1957, the trial Court ordered con~ 
solidation of both the suits. Thus, Civil 
Suit No. 223 of 1957 stood consolidated 
with Civil Suit No. 222 of 1957. There- 
after, both the suits were tried together 
and parties led evidence in. support of 
their rival contentions, After completion 
of the trial, the trial Court dismissed the 
case by one judgment and decree dated 
22-4~1963 on the findings that (a) the said 
house does not belong to the plaintiff, 
but it belongs to the deity of Shri Gopal 
Krishna and that the temple is a publie 
temple — the plaintiff being only a Pujari 
thereof; (b) Durga Sahai—defendant No. 
l — is duly adopted son of Bhuralal — 
husband of Saraswatibai — the plaintiff- 
appellant — he having been taken in ad- 
option by Saraswatibai in accordance 
with the aforesaid custom prevalent in 


their community; and (c) Durga Sahai 
is not a tenant of the plaintiff. 
7. The plaintiff preferred an appeal 


against this judgment and decree. In this 
appeal, only Durga Sahai and Matadin 
were impleaded as respondents and other 
defendants Nos. 3 te 15 were not im- 
pleaded as respondents, 
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8- On behalf of Durga Sahai and Mata- 
din, an objection was raised to the effect 
that on account of non~joinder of defen- 
dants Nos. 3 to 15 as respondents, the 
appeal is not properly constituted and de- 
serves to be dismissed. This led the plain- 
tiff-appellant to submit an application to 
join defendants Nos. 3 to 15 as respon- 
dents. This application was opposed by 
Durga Sahai and Matadin and was reject- 
ed by the Additional District Judge vide 
order dated 16-2-1965. Aggrieved by this 
order, the plaintiff preferred Civil Revi- 
sion No. 139 of 1965. This revision was 
dismissed by this Court by order dated 
3-11-1965. Thus, the order passed by the 
learned Additional ‘District Judge reject- 
ing application for leave to join defen- 
dants Nos. 3 to 15 as respondents attains 


_ finality. 


§. Ultimately, the appeal was dis- 
missed by the impugned judgment and 
decree on the ground that non-joinder of 
defendants Nos. 3 to 15 as respondents in 
the appeal is fatal to its maintainability. 

10. Aggrieved by this judgment and 
decree, the plaintiff preferred this ap- 
peal on 21-2-1974. In this appeal, the ap- 
pellant, without permission of the Court, 
impleaded defendants Nos, 3 to 15 as re~ 
spondents. Durga Sahai and Matadin rais- 
€d an objection about the impleadment of 
defendants Nos. 3 to 15. During pendency 
of the appeal, some of the respondents, 
viz, Ramniwas, Laxminarayan, Saduram 
and Ghisalal died. Accordingly, the plain- 
tiff-appellant submitteq an application 
for bringing their legal representatives 
on record along with an application for 
setting aside abatement and for condona- 
tion of delay in submitting an application 
for bringing their legal representatives 
on record. The defendants — respondents 
Nos. 1 and 2 opposed these applications 
also. After hearing arguments on thé 
aforesaid applications, this Court, by 
order dated 2-3-1978, directed as under:— 

“Shri Mathur does not dispute this 
position and concedes that the names of 
respondents Nos. 3 to 15 deserve to be 
struck out from the array of parties. 
Their names are accordingly directed to 
be struck out, The memorandum of 
appeal shall be amended within ten 
days. The aforesaid applications are ac- 
cordingly not pressed and hence re- 
jected.” 

In accordance with this order, the names 
ef respondents Nos. 3 to 15 were struck 
out. 


11. The respondents Durga Sahai and 
Matadin filed an application (I. A. No. 
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1777/78) dated 4-7-1978 praying for dis- 
missal of the appeal on the ground that 
it is not properly constituted and suffers 
from the defect of non-joinder of original 
defendants Nos. 3 to 15 and/or their legal 
representatives who were necessary par- 
ties to the suit and for the same reason, 
necessary parties to the appeal. The plain- 
tiff-appellant also submitted an applica- 
tion (I. A. Ne. 2000/78) dated 26-7-1978 
for permission to implead the original de- 
fendants Nos. 3 to 15 and/or their legal 
representatives as respondents in the ap- 
peal. The decision on these applications 
was postponed. Accordingly, arguments 
on the aforesaid applications as well as 
on merits of the appeal were heard.. Shri 
A. M. Mathur, learned counsel for tha 
plaintiff-appellant, contended that (i) the 
order of consolidation of the suits was 
illegal. Accordingly, entire proceedings 
thereafter should be quashed and fresh 
separate trial of each suit should be 
ordered; (ii) in case, the order of consoli- 
dation is regarded to be valid, non-join- 
der of defendants Nos. 3 to 15 and/or 
their legal representatives in the appeal 
is not fatal to its maintainability: (iii) 
permission to join original defendants 
Nos. 3 to 15 and/or their legal representa- 
tives deserves to be granted; and (iv) in 
any event, on account of non-compliancé 
of O. 1, R. 8, C.P.C., the trial of the casa 
on merits was without jurisdiction. As 
Such, entire proceedings deserve to be set 
aside and the trial Court should be di- 
rected to secure compliance with the pro- 
visions of O. 1, R. 8, C.P.C. and, there- 
after, proceed with the trial of the case, 
Shri I. L. Barjatia, learned counsel for 
the defendants-respondents Nos. 1 and 2, 
argued in support of the impugned judg- 
ment and submitted that none of the 
contentions raised by Shri Mathur has 
any force. : 


12. Having heard the learned counsel 
for the parties, I have come to the con- 
clusion that the appeal deserves to be dis- 
missed. 


13. The first contention advanced by 
Shri, Mathur is that the order of consoli- 
dation of both the suits (ie, Civil Suits 
Nos. 222 of 1957 and 223 of 1957) was 
illegal. This contention does not appear 
te have been raised and pressed before 
the Additional District Judge. According- 
ly, it shall be presumed that it was waiv- 
ed and/or abandoned at the first appellate 
stage, There is no affidavit of the counsel 
who argued the first appeal to the effecf 
that the point was raised but has not been 
decided by the learned Additional Dis- 


150 M. P. 


trict Judge, Accordingly, the contention 
cannot be permitted to be raised at second 
appellate stage. Even otherwise, the con- 
tention is devoid of substance. The con- 
solidation of the suits was initially oppos- 
ed by the plaintiff, but at the stage of 
argument, the learned counsel for the 
plaintiff-appellant gave his (tacit) consent 
to consolidation. This is what has been 
stated by the trial Court in the order of 
consolidation passed on 13-11-1956 in 
Civil Suit No. 222 of 1957. Thus, the order 
of consolidation was passed with consent 
of the plaintiff. After consolidation, 
proceedings became one and the parties 
led evidence which they chose to lead in 
support of their cases. Ultimately, the 
case was decided by one judgment and 
decree and the plaintiff was non-suited. 
After having gone through the trial and 
having led entire evidence, the plaintiff 
cannot be permitted to turn round and 
contend that the order of consolidation 
Should be set aside and the suit should be 
tried de novo. No prejudice of any kind 
whatsoever has been shown to have been 
occasioned by the consolidation. Accord- 
ingly, the contention simply appears to 
have been advanced with the object of 
securing a re-trial of the case. As such, 
the first contention advanced by Shri 
Mathur does not merit acceptance and 
is hereby rejected. 


14. This brings me to the second con- 
tention advanced on behalf of the plain- 
tiff-appellant, viz., that mon-joinder of 
original defendants Nos. 3 to 15 and/or 
their legal representatives is not fatal to 
the maintainability of the appeal. As 
Stated above, by order dated 13-11-1956, 
the trial Court had passed an order of con- 
solidation directing that Civil Suit No. 223 
of 1957 stands consolidated with Civil 
Suit No. 222 of 1957. In view of this order 
of consolidation, Shri Mathur contended 
that it was not necessary for the plaintiff- 
appellant to have filed separate appeals 
and one appeal was good enough for chal- 
leging the judgment and decree ultimate- 
ly in the case after consolidation. For the 
Same reason, impleadment of defendants 
Nos. 3 to 15 as respondents in the appeal 
was not necessary. Consequently, when 
counsel for the appellant stated before 
the Additional District Judge that he 
does not want to press appeal so far as it 
pertains to Civil Suit No. 223 of 1957, the 
appeal did not cease to be maintainable. 
This argument though attractive on the 
face of it, is also devoid of substance. 


15. In the absence of a specific provi- 
sion for consolidation in the Code of Civil 
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Procedure, suits are consolidated under 
the inherent powers of the Court under 
5. 151, C.P.C. After consolidation, there 
is only one case and the suit consolidated 
has no independent existence for trial, 
as held in Manohar Vinayak v. Laxman 
Anandrao Deshmukh (AIR 1947 Nag 248). 
Accordingly, after its consolidation with 
Civil Suit No. 222 of 1957, Civil Suit 223 
of 1957 had no independent existence for 
trial. Both the suits were in fact tried in 
one trial and were disposed of by one 
judgment and decree, 


16. As a logical corollary of the posi- 


tion of law enunciated in Manohar Vina- 


yak’s case (AIR 1947 Nag 248) (supra), 
after consolidation, one case came intg 
being with 15 persons as defendants. Ac- 
cordingly, when the lis was lifted from 
the trial Court to the first Appellate 
Court, parties who were necessary to the 
suit have also to be regarded as parties 
necessary to the appeal preferred against 
the judgment and decree rendered there- 
in. The legal pursuit of a remedy, suit, 
appeal and second appeal are really but 
steps in a series of proceedings all con- 
nected by an intrinsic unity and are to 
be regarded as one legal proceeding as 
held in Garikapati Veeraya v. N. Subbiah 
Choudhry (AIR 1957 SC 540). According- 
ly, it was necessary for the plaintiff- 
appellant to have impleaded original de- 
fendants Nos. 3 to 15 and/or their legal 
representatives in the appeal. 


17. This brings me to the question as 
to whether the effect of the statement of 
plaintiffs counsel in not having pressed 
appeal so far as it pertains to Civil Suit 
No. 223 of 1957, brings into play the doc- 
trine of res judicata or not. In order that 
the doctrine of res judicata may come 
into play, one of the legal requirements 
is that there must be a suit which has 
been decided prior to the suit.in question. 
If there is no decision in former suit as 
envisaged by Explanation I to Section 11, 
C.P.C., the doctrine of res judicata can- 
not come into play. In the case of Mano- 
har Vinayak (AIR 1947 Nag 248) (supra), 
it has been held that— 


“In order that a decision should op- 
erate as res judicata it should be quite 
independent of the proceedings to which 
it is pleaded as a bar. The principle of 
res judicata cannot apply in the same 
proceeding in which the decision is given 
and by parity of reasoning it cannot ap- 
ply to the consolidated proceedings. When 
by consent of parties or by an order of 
the Court the two suits are consolidated 
they have no independent existence and 
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nothing decided in one of the two conso- 
lidated suits can operate as res judicata 
if that decision was appealed against. This 
is because there are no two independent 
decisions.” 


.A reference to Manohar Vinayak’s case 
' (supra) was made in paragraph 19 in 
Sheodan Singh v. Daryao Kunwar (AIR 
1966 SC 1332), but their Lordships of the 
|Supreme Court did not consider it neces- 
sary to express any opinion on the cor- 
‘rectness of the view expressed therein- 
‘Accordingly, the view expressed by 
Hon’ble Division Bench deciding Mano- 
har Vinayak’s case (supra) holds water 
still and being a Bench decision, is bind- 
ing on me. As such, the contention ad- 
vanced by Shri Barjatia, learned counsel 
for the defendants-respondents to the 
effect that as a consequence of non-press- 
ing the first appeal so far as it relates to 
decision in Civil Suit No. 223 of 1957, the 
doctrine of res iudicata comes into play, 
deserves to be rejected. In case it be held 
that the appeal so far as it pertained to 


judgment and decree in Civil 
Suit No. 222 of 1957 was main- 
tainable in that event the judg- 


ment and decree in Civil Suit No. 223 
of 1957 will begin to operate as res judi- 
cata precluding the Court from going in- 
to the question of title of the plaintiff to 
the suit property, because the decision 
in that suit in absence of any appeal, will 
be regarded to have attained finality and 
because title of the plaintiff to the suit 
house also stands negatived thereby. 


18. This brings me to the third con- 
tention. viz., that the appellant should 
now be permitted to join original defen- 
dants Nos. 3 to 15 and/or their legal re- 
presentatives. Application (I. A. No. 
2000/78) has been submitted on behalf of 
the appellant whereby permission to join 
the other defendants and/or their legal 
representatives has been prayed for. This 
contention too is devoid of substance in 
view of what has been held by this Court 
in Civil Revision No. 133 of 1965 decided 
on 13-2-1966; and in the present appeal 
vide order dated 2-3-1978. The attempts 
of the plaintiff-appellant to join the other 
defendants and/or their legal representa- 
fives in the first appeal as well as in this 
appeal having failed at earlier occasions, 
the appellant has no right to regain what 
has been lost to him. I. A. No. 2000/78 ap- 
pears to be another attempt to save the 
appeal. No case has been made out by the 
appellant for grant of the requisite per- 
mission either in exercise of powers vest- 
ed in this Court under O. 41, R. 20 or 
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O. 41, R. 20 read with S. 107 and O. I; 
R- 10, C.P.C. Accordingly, LA. No. 2000/ 
78 deserves to be rejected and is hereby 
rejected. 


i9. It is law well settled that the pro- 
visions of ©. 1, R. 8, C.P.C. are of manda- 
tory character. Objection regarding non- 
compliance of the provisions of Order 1, 
Rule 8, C.P.C. can also be raised at any 
stage of the proceedings. However, it is 
also equally well settled that O. 1, R. 8, 
C.P.C. applies only to suits which are 
known as representative suits. This is 
clear from the language employed in R. 8 
of O. I, which is as under:—. 

“(1) Where there are numerous persons 
having the same interest in one suit, one 
or more of such persons may, with the 
permission of the Court, sue or be sued, 
or may defend, in such suit, on behalf of 
or for the benefit of all persons so inter- 
ested. But the Court shall in such case 
give, at the plaintiff’s expense, notice of 
the institution of the suit to all such per- 
sons either by personal service or, where 
from the number of persons or any other 
cause such service is not reasonably prac~ 
ticable, by public advertisement as the 
Court in each case may direct. 


(2) Any person on whose behalf or for 

whose benefit a suit is instituted or qe 
fended under sub-rule (1) may apply to 
the Court to be made a party to such 
suit,” 
This rule is an enabling provision. It 
entitles one party tc represent many who 
have a common cause of action; but it 
does not force any one to represent many 
if his action is maintainable without the 
joinder of the other persons. It presup- 
poses that each one of the numerous per- 
sons by himself has a right of suit. 


20. Shri Mathur, relying on the ex- 
pressions "sue or be sued, or may defend” 
occurring in ©. 1, R. 8, contended that in 
order to earn a right to defend the suit on 
the ground that the suit-house is a public 
religious endowment, it was necessary for 
the defendants and also for the Court to 
have secured compliance of O. 1, R. 8, 
C.P.C. This argument does not merit ac- 
ceptance. The connotation of the expres- 
sion ‘sue or be sued or defend’ has been 
explained by a Division Bench of this 
Court in Saraf and Swarnakar Samiti, 
Morar v. Munnalal (AIR 1973 Mp 216) 
as under (at p. 217):— 

“If we carefully analyse the provi- 
sions of Order 1, Rule 8 of the Code of 
Civil Procedure, it would appear from the 
words ‘sue or be sued or defend’ occurring 
therein that it gives option to the plain- 
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tiff on the one hand to sue some of the 
defendants in their representative capa- 
‘city as representing the’ interest of the 
whole body. On the other hand if the 
plaintiff chooses to implead large number 
of persons having the same interest in the 
suit, it gives option to some of the 
defendants to seek permission to defend 
on behalf of or for the benefit of all.” 

None of the suits giving rise to the pre- 
Sent app€al are shown to have. been 
brought in representative capacity by the 
plaintiff, The plaintiff-appellant . brought 
each one of the suits for enforcement of 
her personal rights. The suits were 
brought in her individual capacity. The 
defendants have also been impleaded in 
personal capacity. None of the defendants 
is shown to have acted in a way to repre- 
sent the other defendants. Accordingly, it 
is not shown by Shri Mathur that it was 
necessary for the defendants to seek per- 
mission to raise the aforesaid defence on 
behalf of or for the benefit of the de- 
fendants and/or 
Agrawal Community. The expression 
‘may sue’ can be regarded as applicable 
to eases such as where the suit is brought 
by some person on behalf of himself and 
as representating others. The expression 
‘may be sued’ can be regarded to apply to 
Such cases where inhabitants of a village 
Claim a right over the plaintiff's land. In 
such a case, the plaintiff may, with the 
permission of the Court, sue one or more 
of thern on behalf of all to negative the 
right in question. So also the expression 
‘may defend such suit’ is referable to a 
suit which is a representative suit. The 
use of the words “such suit”? in this ex- 
pression is significant and is indicative of 
the fact that this expression is referable 
only to a suit brought:as a representative 
suit. Acceptance of Shri Mathur’s con- 
tention that the words “such suit” occur- 
ring in the expression 'may defend such 
suit? can apply to the case of the present 
eharacter where the defendants have been 
impleaded in their personal capacity and 
where they do not purport to represent 
either other defendants or the community 
to which they belong, will render the use 
of the words “such suit” in the aforesaid 


expression wholly redundant, Such a con- 


struction is not shown to be permissible 
on any established principles of construc- 
tion of statutes. 

21. Shri Mathur, learned counsel for 
the plaintiff-appellant, during the course 
of his arguments, placed reliance on ratio 
of (i) Ganga Vishnu v. Nathulal (AIR 1957 
Madh B 173): (ii) Manrakhan v. Amir 
Khan (AIR 1958 Madh Pra 189); (iii) Ram 
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Kumar v. Jeevanlal (AIR 1960 Madh Pra 
288); (iv) Nagar Palika Parishad, Mand- 
Saur v. Anjuman Islam, Mandsaur (1972 
MPLJ SN 90); (v) Punjab Co-operative 
Bank Ltd., Lahore v, Hari Singh (AIR 
1933 Lah 749); (vi) Sri Ram Krishna Mis- 
Sion v. Parmanand (AIR 1977 All 421): 
(vii) Kumaravelu Chettiar v. T. P. Rama- 
Swami Ayyar (AIR 1933 PC 183); and 
(viii) Ahmad Adam v. M. E. Makhri (AIR 
1964 SC 107), but the ratio of these cases 
has different field to operate. In the case 
of Ganga Vishnu (supra), the suit was 
brought by Ganga Vishnu in his capacity 
as Secretary of the Cloth Dealers Associa- 
tion, which was an unregistered body, 
and the suit was to enforce against defen- 
dants on money claim in which all the 
members of the Association had common 
interest. In Manrakhan’s case (supra), 
the suit was brought by the plaintiff des- 
cribing himself as Vice-President of Anju- 
man Islam of the locality and Manager of 
the Idgah. The invasion complained in 
that suit was with regard to the exclusive 
right of a numerous class, Accordingly, it 
was held that the suit was ostensibly a 
representative suit and that it could not 
proceed without the permission of the 
Court in accordance with O. 1, R. 8, C.P.C. 


22. Ram Kumar’s case (AIR 1960 Madh 
Pra 288) (supra) was a case where as 
per plaint averments, the defendants pre- 
vented the plaintiff from removing trees 
from his land saying that they had 
planted them on behalf of local inhabi- 
tants. Thus, the persons who could real- 
ly be interested jn resisting the suit were 
defendants in particular and all other 
inhabitants of the vicinity in general. 
Accordingly, it was held by Shiv 
Dayal, J. (as he then was) in Ram Ku- 
mar’s case (supra) that to such a case, 
O. 1, R. 8, C. P. C. is well attracted. In 
Nagar Palika Parishad, Mandsaur’s case 
(1972 MPLJ (SN) 90) (supra), the suit 
was brought by one Bashiruddin describ- 
ing himself as Secretary of Anjuman Is- 
lam, claiming a declaration against the 
Nagar Palika, Mandsaur, to the effect 
that the suit land was a ‘Kabrasthan’ and 
that Nagar Palika, Mandsaur, had no 
right to alienate or deal with it. The 
reliefs claimed in the plaint were for 
the benefit of the entire Muslim commu- 
nity, which, by their very nature, could 
not be granted to numerous persons and 
were not those which could be enjoyed 
by the plaintiff in his capacity as a mem- 
ber of the class. Accordingly, the suit 
could not proceed without permission of 
the Court under O. 1, R. 8, C. P. C. 
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23- In Punjab Co-operative Bank's case 
(AIR 1933 Lah 749) (supra), the suit was 
instituted by the plaintiffs for themselves 
and on behalf of Zamindar Sabha. The 
Sabha consisted of at least 70 members. 
The suit having been brought on behalf 
of numerous persons, compliance of man- 
datory provisions of O. 1, R. 8, C. P. C 
was held to be an indispensable prelimi- 
nary to the trial of the suit. In the case 
of Shri Ram Krishna Mission (AIR 1977 
All 421) (supra), the plaint contained an 
averment to the effect that the plaintiffs 
were filing the suit in a representative 
capacity. In order that such a suit could 
acquire representative character, compli- 
ance with O. 1, R. 8, C. P.C. was held to 
be necessary. It was also held that the 
Court may either grant a conditional 
permission subject to objections being 
raised by the parties to whom notice .1s 
issued or may immediately issue notice 
even without expressly granting any 
such conditional permission. Thus, the 
reliance on ratio of none of the aforesaid 
eases is available to the plaintiff-appel- 
lant in the facts and circumstances of the 
present case. 


24. So far as reliance on the ratio of 
Kumaravelu’s case (AIR 1933 PC 183) 
(supra) is concerned, it is also not avail- 
able here in view of the fact that the 
case giving rise to the appeal was a re- 
presentative action. Adjudicating upon 
the effect of a decision in a suit started 
under O. 1, R. 8, C. P. C, it was held 
that — 


“If such a suit is to have benefit of 
Expl. 6, S. 11, the conditions of R. 8 must 
have been complied with fully.” 

x x x x 

“Explanation 6, S. 11 is controlled by 
O. 1, R, 8, and if a Court allows a suit 
to which the rule applies to proceed in 
a representative capacity for the benefit 
of numerous parties all these parties will 
not be bound by the decree, even if the 
contest leading to it were bona fide, ‘but 
the procedure prescribed by the rule is 
in no respect followed.” 


Since neither Civil Suit No. 222 of 1957 
nor Civil Suit No. 223 of 1957 was a re- 
presentative suit, the dictum of the Privy 
Council Case cannot have any play. 


25. The last case relied on by Shri 
Mathur is that of Ahmad Adam (AIR 
1964 SC 107) (supra), wherein inter alia, 
it has been held that (at p. 114) —~ 

“Where a representative suit is brought? 


under Sec.-92 and u decree is passed in - 
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such a suit, law assumes that all persons 
who have the same ìnterest as the plain- 
tiffs in the representative suit were re- 
presented by the said plaintiffs and, 
therefore, are constructively barred by 
res judicata from reagitating the matters 
directly and substantially in issue in the 
said suit. - 


Durga Sahai 


A similar result follows if a suit is 
either brought or defended under ©O.'1, 
R. 8. In that case, persons either suing 
or defending an action are doing So in a 
representative character, and so, the 
decree passed in such a suit binds all 
those whose interests were represented 
either by the plaintiffs or by the defen- 
dants. Thus, it is clear that in determin- 
ing the question about the effect of a 
decree passed in representative suit, it is 
essential to enquire which interests were 
represented by the plaintiffs or the defen- 
dants. If the decree was passed in a suit 
under S. 92, it will become necessary to 
€xamine the plaint in order to decide in 
what character the plaintiffs had sued 
and what interests they had claimed. If 
a_suit is brought under O. 1, R. 8, the 
Same process will have to be adopted and 
if a suit is defended under O. 1, R. 8, 
the plea taken by the defendants will 
have to be examined with a view to de- 
cide which interests the defendants pur- 
ported to defend in common with 
others.” (Emphasis supplied) 


The aforesaid observations were made in 
entirely different context. In the present 
case, we are not concerned with the ef- 
fect of any decree passed in a represen- 
tative suit. Accordingly, the ratio of 
Ahmad Adam’s case (supra) cannot be 
usefully employed in service of the 
plaintiff-appellant. 


26. In the light of the aforesaid dis- 
cussion, it is clear that none of the suits 
instituted by the plaintiff-appellant can 
be regarded to be a representative suit. 
Accordingly, compliance with provisions 
of O. 1, R. 8, .C. P. C. was not necessary. 


27. In view of the aforesaid discussion, 
no challenge to the impugned judgment 
and decree survives. Accordingly, the ap- 
peal fails and is hereby dismissed. In 
view of the facts and circumstances of 
the case, I deem it fit to direct the par- 
ties to bear their own costs throughout. 


Appeal dismissed, 
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AIR 1982 MADHYA PRADESH 154 
(INDORE BENCH) 
H. G. MISHRA, J. 
Bhanwarlal Jain, Petitioner v. Bheruial 
and another, Respondents. 


“Civil Revn. No. 846 of 1979, D/- 20-1- 
1982.* 


Civil P. C. (5 of 1908), O. 21, Rr. 63, 
58 — Civil P. C., (Amendment) Act (104 
of 1976), Ss. 97 (2) (qj), 72 — Attachment 
of property before amendment of Code 
— Objections against, dismissed — Suit 
under O. 21, R. 63 filed by objector after 
amendment is maintainable, 


Where attachment of property is effect~ 
ed before the Amending Act and the ob- 
jections thereto raised under O. 21, R. 58 
are dismissed after the amending Act 
came into force, the remedy of the ob- 
jector is to file a suit under O. 21, R. 63 
and not to file an appeal by resort to 
the new amended R. 58 of O. 21. The 
right to institute such a suit is a vested 
right inhering in the person objecting to 
the attachability of the property in ques- 
tion, from the date on which the attach- 
ment was effected. AIR 1979 Delhi 40 
and AIR 1957 SC 540, Rel. on; AIR 1980 
Madh Pra 166 and AIR 1880 Madh Pra 
16, Referred. (Paras 6, 7, 9) 


There is nothing in the provisions of 
Sec. 97 (which deals with Repeals and 
Savings) of the Amendment Act, on the 
basis of which such right to institute a 
suit may be regarded to have been taken 
away either expressly or by necessary 
implication. From S. 97 it is clear that 
so far as vested rights pertaining to at- 
tachment are concerned which came into 
existence prior to 1-2-1977 and intended 
to be continued as such the old law 
would hold the field. The rights and 
liabilities of parties will not be governed 
by the law on that point as amended by 
S. 72 of the Amendment Act. (Paras 6, 9) 
Cases Referred : Chronological Paras 


1981 Jab LJ 171 4, 9 
AIR 1980 Madh Pra 16: 1979 Jab LJ 


730 4,9 
AIR 1980 Madh Pra 166: 1980 Jab LJ 
338 4,9 
AIR 1979 Delhi 40 8 
AIR 1957 SC 540 6 


R. S. Garg, for Petitioner. 


*Against order of B. K. Shrivastava, 5th 
Civil Judge, 1st Class, Indore, D/- 4-9- 
1979, 
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A.LR,. 


ORDER : This is a revision by the 
defendani against the order dt. 4-9-1979, 
whereby the learned trial Judge has re- 
jected his application for dismissing the 
suit brought by the non-applicant No. 1, 
Bherulal, under O. 21, R. 63, C. P. C, 

2, Facts material for decision of this 
revision are as under: Plaintiff-non-ap- 
plicant No. 1 is owner of the suit house, 
which was attached on 10-8-1971, in ex- 
ecution of a decree obtained by the de- 
fendants against one Hari Durga; the 
number of the execution proceeding be- 
ing 255/70-71. The plaintiff submitted 
objection under Order 21, Rule 58, CPC, 
which was dismissed on 23-11-1977. 
Thereafter the plaintiff brought the suit 
giving rise to this revision under O. 21, 
Rule 63, CPC on 23-11-1978, for declara- 
tion to the effect that since the house in 
question belongs to the plaintiff, it is 
neither attachable nor saleable in execu- 
tion of the aforesaid decree. 


3. In answer to the suit the defen- 
ant-applicant inter alia raised a conten- 
tion to the effect that in view of the 
provisions of Order 21, Rule 58 (4) as 
amended by the CPC Amendment Act 
No. 104 of 1976, the suit is not maintain- 
able. The defendant-applicant sub- 
mitted an application for dismissal of 
the suit on the ground that in view of 
the provisions placed in sub-rule (4) of 
Rule 58 of Order 21, CPC, the plaintiff 
ought to’ have preferred an appeal 
against the aforesaid order rejecting his 
objection and cannot maintain the suit. 
This application was opposed by the 
plaintiff and has been rejected by the 
learned trial Judge by the impugned 
order. Hence this revision. 


4. In this revision it was contended 
by Shri R. S. Garg, learned counsel for 
the revision-applicant that the amend- 
ment brought about in the aforesaid rule 
by Sec. 72 of the aforesaid Amendment 
Act, read with its Sec. 97 (2) (q), the 
remedy of institution of the suit under 
O. 21, R. 63, C. P. C. is not available to 
the plaintiff; more so, when it is not a 
case of refusal by the Court to entertain 
the objection preferred under the proviso 
to sub-r. (1) of R. 58 of O. 21, C. P. C. 
Reliance was placed on the ratio of 
Chuluram v. Bhagatram (1979 Jab LJ 
730) : (AIR 1980 Madh Pra 16), Shesh 
Kumar v. Kesho (1980 Jab LJ 338): (AIR 
1980 Madh Pra 166) and Sitaram v. 
Chaturo (1981 Jab LJ 171). None appeared 
on behalf of the respondents to oppose 
the revision. Having heard the learned 
counsel for the applicants I have come to 
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- the conclusion that this revision deserves 
to be dismissed. 


5. In this case attachment of the said 
house was effected on 10-8-1971, Accord- 
ingly, the right to object to the attach- 
ability and/or saleability of the property 


was born with its attachment. This right - 


was exercisable during subsistence of the 
attachment. Of course, on coming to the 
conclusion that the claim or objection 
levelled against attachment was designed- 
ly or unnecessarily delayed, it may he 
open to the Court not to make investiga- 
tion into the claim or objection prefer- 
red. 


6- Now, the legal pursuit of a remedy, 
suit, appeal and second appeal are really 
but steps in a series of proceedings all 
connected by an intrinsic unity and are 
to be regarded as one legal proceeding, 
as held per majority in Garikapati Veer- 
aya v. N. Subbiah Choudhry (AIR 1957 
Sc 540). The right to file suit or an ap- 
peal is just as much of a vested right as 
any other. Accordingly, right to bring a 
suit as envisaged by O. 21, R. 63, of the 
unamended Civil P. C. has to be regard- 
ed as a vested right inhering in the per- 
son objecting to the attachability of the 
property in question from the date when 
attachment thereof was effected. There is 
nothing in the provisions placed in S. 97 
(which deals with Repeals and Savings) 
of the aforesaid Amendment Act, on the 
basis of which such right to institute a 
suit may be regarded to have been taken 
away either expressly or by necessary 
implication. The provisions placed in 
S. 97 (2) (q) read as under : 


“S. 97. Repeal and savings. (1) Any 
amendment made, or any provision in- 
serted in the principal Act by a State 
Legislature or a High Court before the 
commencement of this Act shall, except 
in so far as such amendment or provision 
is consistent with the provisions of the 
principal Act, as amended by this Act, 
stand repealed. 

(2) Notwithstanding that the provisions 
of this Act have come into force or the 
repeal under sub-sec. (1) has taken ef- 
fect, and without prejudice to the gen- 
erality of the provisions of S. 6 of the 
General Clauses Act, 1897,— 

(A): a 


(q) the provisions of Rules 31, 32, 48A, 
57 to 59, 90 and 97 to 103 of Order XXI 
of the First Schedule as amended or, as 
the case may be, substituted or inserted 
by 5. 72 of this Act shall not apply to 
or affect 
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(i) any attachment subsisting immedi~ 
ately before the commencement of the 
said S. 72, or 

(ii) any suit instituted before such com- 
mencement under R. 63 aforesaid to 
establish right to attached property or 


-under R. 103 aforesaid to establish pos~ 


Session, or 

(iii) any proceeding to set aside the 
sale of any immovable property, and 
every such attachment, suit or proceed- 
ing shall be continued as if the said S. 72 
had not come into force;” 

From the aforesaid provisions, it is 
clear that so far as vested rights pertain- 
ing to attachment are concerned and 


- which came into existence prior to Feb, 


1, 1977 and intended to be continued as 
such, the old law would hold the field. 
Accordingly, it cannot be successfully 
contended that the rights and liabilities 
of the parties will be governed by the 
law on the point, as amended by S. 72 
of the Amendment Act. 

7. As a logical corollarly flowing 
from this position of law, it: has to be 
held that the provisions placed in sub- 
Rr. (4) and (5) of R. 58 of O. 21, have 
no application to the present situation. 
No doubt, sub-r. (4) of R. 58 of O. 21, 
CPC, as amended by the aforesaid 
Amendment Act, provides that where 
any claim or objection has been adjudi- 
cated upon under this rule, the order 
made thereon shall have the same force 
and be subject to the same conditions as 
to appeal or otherwise as if it were a 
decree’. Further sub-r. (5) of the afore- 
said rule provides that ‘where a claim or 
an objection is preferred and the Court, 
under the proviso to sub-r. (1), refuses 
to entertain it, the party against whom: 
such order is made may institute a suit 
to establish the right which he claims fo 
the property. in dispute; but, subject to 
the result of such suit, if any, an order 
So refusing to entertain the claim or ob- 
jection shall be conclusive.’ 

8. The framers of the law do not ap- 
pear to have- made the aforesaid provi- 
sions retrospective in effect and since the 
aforesaid right vested in the objectors 
like the plaintiff, does not appear to have 
been taken away expressly or by neces- 
sary intendment, it has to be held that 
the remedy in the matter did not lay as 
provided by the aforesaid sub-r. (4). For 
the same reasons sub-r. (5) aforesaid also 
cannot govern the situation. I am forti- 
fied in this view by the ratio of Syndi- 
cate Bank v. Rallies India Ltd., (AIR 1979 
aa 40), which is to the following ef- 
ect g 


elated — bow id 
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“The right to file a suit is a vested 
right which cannot: be affected by subse- 
quent legislation unless by express pro« 
vision or necessary intendment that right 
Is taken away. Section 97 of Act 104 of 
1976 makes ‘it clear that as far as the 
vested rights pertaining to attachments 
are concerned and which came into exist~ 
tence prior to Feb. 1, 1977, the old law 
would hold the field. 


Where a claim petition was made be- 
fore the Amending Act 104 of 1976, and 
was dismissed after the Act came into 
force, the remedy of the petitioner is 
only to file a suit under O. 21, R. 63 and 
not to file an appeal by resort to the new 
amended R. 58 of O, 21.” 


9. So far as reliance on the cases of 
Chuluram (AIR 1980 Madh Pra 16) 
(supra), Shesh Kumar (AIR 1980 Madh 
Pra 166) (supra) and the case of Sitaram 
(1981 Jab LJ 171) (supra) is concerned, 
it does not appear to be available in the 
facts and circumstances of the present 
case. Accordingly, those cases do not con~ 
cern themselves with the construction of 
the provisions, which is involved in the 
case. Secondly, the ultimate ratio of 
those cases runs against the applicant, 
inasmuch as in each of those cases it has 
been held that right of appeal accrues 
and vests in the suitor at the time of in- 
stitution of the proceedings in which the 
decree or order is passed, in accordance 
with the law then in force. On a parity 
of reasoning it has to be regarded that 
‘the right to institute a suit accrued due 
ito attachment is inhering in the plaintiff 
jdue to continuation of attachment. Ac- 
cordingly, the conclusion reached by the 
|trial Court to the effect that the plaintiff 
has right to maintain the suit, appears 
to be correct. 


10. In view of the discussion aforesaid, 
this revision fails and is hereby dismiss- 
ed. Since no body appeared to oppose the 
revision, I make no order as to costs in 
this revision, | 

l Revision dismissed. 
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: G. P. SINGH, C. J. AND 

FAIZAN UDDIN, J. 

Lakhmi Chand Rathore, Petitioner v. 
The State Transport Appellate Tribunal, 
Gwalior and others, Respondents. 

M. P. No. 85 of 1982, D/- 16-4-1982. 

Motor Vehicles Act! (4 of 1939), Ss. 55, 
63-C — Motor Vehicles (National Per- 


EZ/FZ/C293/82/VCD 


Lakhmi Chang v. S. T. A. Tribunal, Gwalior 


A. TR. 


mits) Rules (1975), R. 6 (1) — Public Car- 
rier National permit — Grant of — Ap- 
plications for — R.T.A. allotting marks to 
the applicants on basis of model of vehi- 
cle offered, experience and coverage — 
Two applicants ‘A’ and ‘B’ — ‘A’ offer- 
ing to ply a latest model vehicle and hav- 
ing in possession a vehicle more than 4 
years old — ‘B’ having in possession a 
latest mode] vehicle —- Held, it could not 
be said that ‘A’ was not eligible for grant 
of permit and R.T.A. committed no error 
in allotting ‘A’ marks for offer of new 


vehicle, (Para 6) 
Cases Referred: Chronological Paras 
(1965) Misc. Petn. No. 530 of 1964, D/- 

30-6-1965 (Madh Pra), Gyansingh v. 


The State Transport Appellate Auth- 

ority 7 

B. K. Rawat, for Petitioner; H. C, Kohli, 
for Respondents. 

FAIZAN UDDIN, J.:— By this petition 
under Art. 226 of the Constitution, the 
petitioner seeks the quashing of the 
order dated 16-12-1981 (Annexure 'D’) 
passed by the State Transport Appellate 
Tribunal, Gwalior (hereinafter referred 
to as ‘the Tribunal’) cancelling the na- 
tional permit granted to the petitioner 
by the Regional Transport Authority, 
Sagar, 

2 The facts giving rise to this peti- 
tion are that by a letter dated 28-1-1977 
of the Deputy Secretary, Government of 
Madhya Pradesh (Home Department), 
a quota of 7 public carrier national per- 
mits was allotted to Sagar region. Con- 
sequently, applications were invited by 
a notification dated 15-2-1977. After re- 
ceipt of the applications, extracts thereof 
were published in the M. P. Rajpatra 
dated 6-5-1977 inviting objections, but no 
objections were received. The Govern- 
ment of India had issued guidelines for 
grant of national permits according to 
which, 50% of the national permits were 
to be given to . persons holding inter- 
statal permits, 25% to operators holding 
statal or regional permits, 10% were to be 
reserved for ex-army personnel and 15% 
of permits were to be reserved for new 
entrepreneurs including drivers holding 
heavy motor vehicle licence. On the mu- 
tual and unanimous agreement between 
the various applicants, out of the quota 
of 7 public carrier national permits, 3 
were reserved for inter-statal permit- 
holders, 2 for statal or regional permit- 
holders, one for ex-army personnne] and 
one for new entrant, The Regional Trans-= 
port Authority adopted the marking sys- 
tem formula based on model of the vehi-« 
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cle, experience and coverage. In_ that 
light, the Regional Transport Authority 
considered the respective merits of the 
various applicants who had applied for 
grant of national permits and by his 
order dated 4-10-1977 (Annexure C) 
granted two permits in the category of 
statal or regional operators—one to the 
petitioner Lakhmichand and another to 
one Nirbhaya Singh Rathor (who is not 
a party to this petition) on the basis of 
highest marks obtained by each one of 
them. Other applications, including the 
application of respondent No. 3 Devhans 
Chaurasia, were rejected as they receiv- 
ed less marks than the aforesaid two ap- 
plicants. Permits to some other appli- 
cants in other categories were -also grant- 
ed by the Regional Transport Authority 
with which we are not concerned in this 
petition. In appeal, the Tribunal after 
about 4 years, set aside the order of the 
Regional Transport Authority dated 
4-10-77 (Annexure C) in so far as it re- 
lated to the grant of permit to the peti- 
tioner and granted the permit to respon- 
dent No. 3 Devhans Chaurasia against 
which the petitioner has filed this peti- 
tion. 


3. It was not disputed before us that 
the Regional Transport Authority allotted 
marks tothe applicants who had applied 
for the grant of public carrier national 
permits on the basis of model of the vehi- 
cle, number of permits coverage, giving 
first importance to the experience and 
second to the condition of vehicle. Marks 
were deducteg for the adverse record 
pertaining to 2 years prior to the date of 
arguments before the Regional Transport 
Authority. 


4. According to the marking system 
formula adopted by the Regional Trans- 
port Authority, the petitioner was given 
200 marks for offering a latest model 
vehicle, 30 marks for seniority, 30 marks 
for temporary permits and 1728 marks 
for operation. But after deducting the 
marks for major and minor offences, 598 
marks were left to the credit of the peti- 
tioner. Similarly, 200 marks were also 
given to respondent No. 3 Devhans 
Chaurasia for offering a latest model vehi- 
cle, 10 marks for seniority, 8 marks for 
a number of temporary permits, 182 
marks for operation and 10 marks for 
permits to different States. Thus, in all 
402 marks were allotted to respondent 
No. 3 as there was no deduction on ac- 
ee of any adverse record against 
im. 
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5. While appreciating the material on 
record, the Tribunal made the following 
observations : 


“In the column of motor vehicle num- 
ber, the office of the R.T.A. has conceal- 
ed the fact that the applicant had a 1969 
model vehicle which was mentioned in 
the application but has instead mention- 
ed the offer of a latest model vehicle and 


allotted 200 marks to him for latest 
model vehicle which is noth- 
ing but a device to make an appli- 


cant eligible for grant of a permit who 
was not eligible for such a grant ac- 
cording to the rules. Undisputedly, the 
vehicle possessed and owned by the re- 
spondent No. 2 Lakhmichand at the time 
of the grant of the permit was over four 
years old, till the permit has been grant- 
ed to him considering the offer made by 
him and ignoring the fact that he was not 
eligible for grant of a permit according 
to rules. The grant made to respondent 
No. 2 is, therefore, illegal being in con- 
travention of the rules framed for grant 


of national permits.” 


6. On perusal of the record, we find 
that the aforesaid observations and the 
conclusions recorded by the Tribunal are 
wholly misconceived and unwarranted 
being based on misreading of the record. 
It is true that sub-rule (1) of R. 6 of the 
Motor Vehicles (National Permits) Rules, 
1975, provided that a national permit 
shall not be granted in respect of a motor 
vehicle which is more than four years 
old on the date of initial grant of the 
permit. But in the instant case, the peti- 
tioner had not offered a vehicle which 
was more than 4 years old on the date 
when the Regional Transport Authority 
granted the national permit to the peti- 
tioner. A perusal of the petitioner’s ap- 
plication submitted for grant of the 
National permit clearly goes to show that 
all that the petitioner had mentioned 
Was that he was in possession of a 1969 
model vehicle for which he holds the 
permit and was plying and that he had 
offered to ply a vehicle of the latest 
model on the grant of the national per- 
mit. In these circumstances, it could not 
be said that the Regional Transport 
Authority had committed any error in 
allotting the petitioner marks for the 
offer of a new vehicle. Thus, in making 
the aforesaid observations, the Tribunal 
was mainly influenced by a wrong and 
non-existent fact. From the above facts, 
it is apparently clear that the Tribunal 
took a wrong view of the matter and 
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made an erroneous approach to the facts 
of the case on record and came to a 
wrong conclusion that the marks for a 
new model vehicle were wrongly allot- 
ted to the petitioner on concealment of 
certain facts regarding the model of 
vehicle offered by the petitioner. 


7. The learned counsel for respondent 
No, 3, relying on a D. B. decision of this 
Court in Gyansingh v. The State Trans- 
port Appellate Authority, Mise. Petn, No. 
530 of 1964, D/- 30-6-1965, tried sto sup- 
port the findings recorded by the Tribu- 
nal. In that decision, it was observed 
that possession of a latest model vehicle, 
which is proposed to be utilised for pro- 
viding transport facilities on the route, is 
a relevant and not an extraneous conside- 
ration. It is true that 1977 model vehicle 
was available with respondent No. 3 at 
the time of grant of permit, whereas the 
petitioner was about to receive a vehicle 
of that model, but it does not mean that 
by this distinction the petitioner would 
not be entitled to any marks at all on the 
basis of the proposed new model of vehi- 
cle to be utilized on the route on grant 
of national permit, If the Tribunal con- 
sidered that respondent No. 3 who was 
in possession of a 1977 model of the vehi- 
cle at the time of grant of permit could 
not be equated with the petitioner who 
had yet to receive a vehicle of that model 
and that on that account equal marks 
could not have been given to each of 
them, the Tribunal was free to decide 
as to the marks to which the petitioner 
was entitled in the circumstances of the 
case. But the Tribunal ignored all these 
factors and took a wrong view of the 
matter while setting aside the order of 
the Regional Transport Authority which 
could not be sustained. 


8. In the result, the petition succeeds 
and is hereby allowed. The impugned 
order of the Tribunal dated 16-12-1981 
(Annexure D) in so far as it relates to 
the cancellation of the permit granted to 
the petitioner by the Regional Transport 
Authority by its order dated 4-10-1977 is 
quashed and the case is sent back to the 
Tribunal to decide the appeal afresh as 
between respondent No. 3 Devhans 
Chourasia and the petitioner. There will 
be no order as to costs of this petition. 
Security amount be refunded to the 
petitioner. 

Petition allowed. 
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M. D. BHATT, J. 


Ramdeen and another, Applicants v, 
Ramswaroop and others, Respondents. 

Civil Revn. No. 438 of 1979, D/- 16-2- 
1981. 

Civil P. C. (5 of 1908), S. 115 (1) and 
(2) and O. 39, R. 1 — Revision — Inter- 
ference — Concurrent finding as to exist- 
ence of prima facie case for granting 
temporary injunction — Interference is 
not warranted. 


If a subordinate court has jurisdiction 
to decide a question before it, it may de- 
cide it rightly or wrongly, whether the 
question be one of law or of fact; that 
would not bring the case within the pur- 
view of either of the three clauses of 
Sec, 115 (1). It is only’ where the error 
of law or fact has relation to the juris- 
diction of the subordinate Court to try 
the dispute, that the section would be 
attracted. When both the trial Court and 
the appellate Court have given concur- 
rent finding of fact that there is prima 
facie case for granting temporary in- 
Junction, it is not justified for the High 
Court to interfere with such concurrent 
finding of fact. This will be also so in 
view of clear bar contained in sub-sec. (2) 
of S. 115 for exercising the power of re- 
vision under S. 115 as the appeal against 
the trial Court’s order under O. 39, Rr. I 
and 2 had already been preferred, and 
decided by the lower appellate Court. 

(Para 4) 


Cases Chronological Paras 


Referred : 


AIR 1976 SC 2621 4 
AIR 1975 SC 794 4 
AIR 1975 SC 818 4 
AIR 1966 SC 153 4 
AIR 1953 SC 23 4 

ORDER:— This is a defendants’ revi- 


Sion against the lower appellate Court’s 
order affirming the trial Court’s order 
granting temporary injunction in the 
plaintiffs-non-applicants’ favour under 
O. 39, Rr. 1 and 2, C.P.C. 


2. The plaintiffs-non-applicants, claim- 
ing themselves in possession of certain 
agricultural lands by virtue of a sale 
deed executed in favour of their granda 
father by the present applicant-defen- 
dant No. 1 Ramdeen, had filed the suit 
for permanent injunction against Ram- 
deen and another. The application for 
temporary injunction had also been filed, 
The trial Court after considering the 
documents on record and so also the affi- 
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davits of both the sides, granted the tem- 
porary injunction. The defendants pre- 
ferred an appeal but the same was dis- 
missed. Hence, now, the present revision. 


3. Learned counsel for the applicants- 
defendants has urged before me that both 
the Courts below have not properly ap- 
preciated the fact that the possession 
regarding the lands in question is entered 
in their favour in the revenue records. 
It is also urged that the affidavits filed 
on their side have not been considered 
and properly appreciated. 


4. It may be stated that the jurisdic- 
tion and power of interference of this 
Court in a proceeding under S. 115 of 
the Civil P. C. is highly restricted and, 
more so, after the Amending Act, 1976. 
Error of jurisdiction or manifest error of 
procedure affecting ultimate decision 
resulting in grave injustice can alone be 
set right in a proceeding in revision. 
(Shaikh Jaffar v. Mohd. Pasha (AIR 1975 
SC 794)). S. 115 of the Code applies to 
jurisdiction alone, irregular exercise or 
the non-exercise of it, or the illegal as« 
sumption of it. It cannot be directed 
against conclusion of law in which the 
question of jurisdiction is not involved 
(See Keshar Deo Chamaria v. Radha 
Kissen (AIR 1953 SC 23) and K. Bala 
Subramania v. N. M. Sambanda Moorthy 
(AIR 1975 SC 818)). No error of fact, 
however great, can be cured by this 
Court in revision, unless an error of law 
relates to lower court’s jurisdiction. (See 
Pandurang Dhondi v. Maruti Hari 
Jadhav (AIR 1966 SC 153)). If a subordi- 
nate Court has jurisdiction to decide a 
question before it, it may decide it right- 
ly or wrongly, whether the question be 
one of law or of fact; that would not 
bring the case within the purview of 
either of the three clauses of Sec. 115 (1) 
of the Code. It is only where the error 
of law or fact has relation to the juris- 
diction of the subordinate Court to try 
the dispute that the section would he 
attracted. When both the trial Court and 
the appellate Court have given concur- 
rent findings of fact that there is prima 
facie case, it is not justified for this Court 
to interfere with such concurrent findings 
of fact. (See Municipal Corporation of 
Delhi v. Sureshchandra Jaipuria (AIR 
1976 SC 2621)). It may be further ob- 
served that by the Amending Act, 1976, 
sub-sec. (2) has been inserted in S. 115 
of the Code. It is enjoined by the said 
provision: “The High Court shall not, 
' under this section, vary or reverse any 
decree or order against which an appeal 
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lies either to the High Court or to any 
Court. subordinate thereto.” This obvious- 
ly ig also a clear bar for exercising the 
power of revision under S. 115, particu- 
larly when the appeal against the trial 
Court’s order under O, 39, Rr. 1 and 2 
had already been preferred and decided 
by the lower appellate Court. 

5. Any way, as it is, it may be, inci- 
dentally, observed that there is no sub- 
stance in the contentions pressed by the 
applicants-defendants’ learned counsel. 
Both the courts below are found to have 
fully and properly considered the princi- 
ples, governing the grant of temporary 
injunction under O. 39, Rr. 1 and 2, C.P.C. 
The trial Court had properly discussed 
the material on record, viz, the docu- 
ments and so also the affidavits. Besides, 
the entries in the revenue records have 
also been duly evaluated in the trial 
Court’s order. The lower appellate Court 
has found itself in full agreement with 
the reasonings and the findings of the 
trial Court. I equally see no reason to 
interfere with the same. 


6. In the result, thus, the defendants’ 
révision being absolutely without any 
merit and also being not tenable ac- 
cording to law, stands dismissed with 


costs. The applicants-defendants shall 
bear the non-applicants-plaintiffs’ costs 
besides bearing their own. Pleaders’ fee 


of Rs. 100 on either side is allowed, if 
certified, 


Revision dismissed. 
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(INDORE BENCH) 
G. L. OZA, J. 


V. V. Dravid, Petitioner v. The State 
and another, Respondents. 


Civil Revn. Petn. No. 474 of 1980, DJ- 
27-7-1981. 

(A) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 26 — Application by 
trustee to Registrar for permission to 
file proceedings against Chairman of 
public trust — Registrar issuing notice 
to Chairman, and on Chairman filing 
reply, Registrar sending file to District 
Court without filing application in Court 
or directing trustee to file same — Held, 
in absence of any application contem- 
plated u/s. 26, District Court could not 
exercise jurisdiction. 1961 Jab LJ (Notes) 
227, Disting. (Para 6) 

(B) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 27 — Powers conferred on 
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Court u/s. 27 cannot ' be delegated to 
Commissioner — It is only when Court 
decides questions on which enquiry is to 
be made and feels that enquiry should 
be caused to be made by someone else 
that Commissioner can be appointed 
u/s. 75, Civil P. C. (Civil .P. C. (1908), 
S. 75). 

The powers conferred on the court 
u/s. 27 cannot be delegated to the Com- 
missioner as S. 27 does -not authorise 
the court to delegate such functions. Sec- 
tion 27, no doubt, authorises the Court 
either to hold an enquiry or to cause 
an enguiry to be made. But, what 
enquiry is to be made has to 
be determined by the Court itself. 
It is only when the Court decides as to 
the questions on which the enquiry is 
to be made and feels that that enquiry 
should be caused to he made by some one 
else that the aid of S, 75 of the Civil P. C. 
can be taken for appointment of a Com- 
missioner. But it does not justify the 
court completely abdicating its own func- 
tions and leaving it to the Commissioner 
to hold such enquiry as he thinks proper. 

(Paras 8, 10) 

Held, the order passed by the Court 
appointing a Commissioner u/s. 75, Civil 
P. C., for conducting such enquiry as he 
thought fit and proper was liable to be 


Set aside. (Paras 10, 11) 
Cases Referred: Chronological Paras 
1961 Jab LJ (Notes) 227 7 


G. M. Chaphekar, for Petitioner: S. L. 
Jain, for Respondents. 

ORDER:— This revision petition has 
been filed by the petitioner against an 
order passed by Seventh Addl. District 
Judge, Indore, dt. 5-5-1980. 

2. The non-applicant No. 2 claiming to 
be a trustee of Gandhi Mazdoor Smarak 
Nidhi submitted an application to the Re- 
gistrar of Public Trusts. This application 
was submitted on 16th May 1979 and the 
non-applicant No. 2 sought a relief of per- 
mission to file appropriate proceedings 
against the Chairman, the present peti- 
tioner. The Registrar of the Public Trusts 
issued a notice to. the Chairman (the peti- 
tioner) and after the reply was filed by 
him, the Registrar without further en- 
quiry into the matter, sent the file to the 
court of District Judge for suitable ac- 
tion. On receiving these papers, the 
learned Additional District Judge issued 
notices to all the parties and also to the 
Registrar and thereafter passed the. im- 
pugned order sending. the- matter to one 
Shri N. B. Sirpurkar, Advocate -for re- 
cording evidence as he may think neces- 
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sary. It is against this order that the 
present petition is filed. 

3. Learned counsel for the petitioner 
contended that u/s. 26 of the Madhya 
Pradesh Public Trusts Act, it was open 
to the Registrar, Public Trusts, after en- 
quiry either to file an application him- 
Self before a competent court or to direct 
the concerned person to file an applica- 
tion but he had no jurisdiction or auth- 
ority to send the case and its file to the 
court of District Judge and the court of 
District Judge (Additional District Judge) 
could not have taken cognisance of such 
file if sent by the Registrar without any 
application made by the Registrar. It was 
further contendeg that the learned Addi- 
tional District Judge having taken cogni- 
sance of the matter, which he could not 
have, instead of further enquiring into 
the matter, himself which was his func- 
tion, left it to the Commissioner and 
directed him that he may, if he so thinks, 
examine witnesses and thereby again 
committed material irregularity in ex- 
ercise of jurisdiction. The learned coun- 
sel contended that all these proceedings 
are without jurisdiction and cannot be 
allowed to remain. 

4. The learned counsel for the non- 
applicants contended that so far as the 
order of the learned Judge leaving the 
matter to the Commissioner, Shri Sirpur- 
kar Advocate is concerned, he doés not 
support the order passed by the Addi- 
tional District Judge but he contended 
that as the matter itself was sent by the 
Registrar to the court of District Judge, 
the application made to the Registrar 
should be considered as an application 
made to the court of Additional District 
Judge and, therefore, the court below 
was right in taking cognisance of the 
matter, 

5. The order-sheet of the Registrar, 
which also, it appears, has been sent 
along with the papers to the court of 
District Judge, shows that the Registrar 
of Public Trusts finally passed an order 
dt, 4-2-1980 and this order only says 
that as this application has been moved 
about irregularities being committed 
in the trust and irregularities are found, 
therefore, the whole proceedings be senf 
to the court of District Judge for appro- 
priate action and the order-sheet of the 
learned District Judge who received this 
file, shows that the learned: District Judge 
felt that the Registrar of Public Trusts 
had sent this file for action u/s. 26 of the 
M. P., Public Trusts Act and, therefore, _ 
he, in his turn, passed it.on to the court 
of Additional District Judge, Indore; 
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6. Section 26 of the Madhya Pradesh 
Public Trusts Act provides:— 

"96. Application to court for direc- 
tions:— 

(1) If the Registrar on the application 
by any person interested in the Public 
trusts or otherwise is satisfied that— 

(a) the original object of the Public 
trust has failed; i 

(b) the trust property is not being 
properly managed or administered; or 

(c) the direction of the court is neces= 
sary for the administration of the public 
trust; 
he may, after giving the working truste6 
an opportunity to be heard, direct, such 
trustee to apply to court for directions 
within the time specified by the Regis- 
trar. 

(2) If the trustee so directed fails to 
make an application as required, or if 
there is no trustee of the public trust or 
if for any other reason, the Registrar 
considers it expedient to do so, he shall 
himself make an application to the 
court,” 


The first clause of this provision requires 
the Registrar of public trusts to be satis- 
fied about the management of the trust 
in such a manner where any one of sub= 
cls. (a), (b) and (c) is attracted. He has 
been conferred with powers to direct the 
trustee whose application it was, to file 
an application to the court. Apparently, 
the order-sheets of the Registrar and the 
last order passed by the Registrar do not 
show that action u/s. 26 (1) was taken by 
the Registrar, as apparently, he did not 
issue any direction to the applicant, that 
is, non-applicant No. 2 to approach the 
court, Cl. (2) of this section contemplates 
an application by the Registrar himself 
under certain circumstances, Apparently, 
no such application was made to the 
District Court by the Registrar. It is, 
therefore, clear that the manner in which 
this file was sent by the Registrar to the 
District Court neither amounts to an ap- 
plication under cl. (1) nor an application 
under cl. (2) and in absence of any appli- 
cation as contemplated u/s. 26 the Dis- 
trict Court cannot exercise jurisdiction 
u/s. 26 of the Madhya Pradesh Public 
Trusts Act. Z 

_ 7. The learned counsel for the non- 
applicant No, 2 relied on a decision. noted 
in Short Notes in 1961 Jab LJ (Notes) 227. 
This decision does not help .the non-ap- 
plicant No. 2 in any manner. It! is not 
in dispute that there is.no other provi- 
sion except S. 26 under which the ` Dis- 
> 1982..Madh. Pra/ii VIH .G—28.. 
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trict Court could take cognisance of the 
matter, Apparently, therefore, the learn- 
ed Additional District Judge has exercis- 
ed jurisdiction not vested in him by law 
in entertaining these proceedings and 
proceeding further with the matter. 

8. It is strange that the learned Addi- 
tional District Judge by the impugned 
order sent the matter to the Commis- 
sioner for enquiry and left it to the dis- 
cretion of the Commissioner to record 
evidence if he thinks necessary in view 
of S. 27 (2). The learned court below 
omitted to consider that powers confer- 
red on the court u/s. 27 could not be 
delegated to the Commissioner as S. 27 
does not authorise the court to delegate 
Such functions. It appears that the learn- 
€d court below appointed the Commis- 
sioner u/s. 75 of the Civil P. C. Sec. 75 
contemplates appointment of a Commis- 
sioner only to do what has been provid- 
ed for in S. 75 itself. S. 75 reads:-— 

“75. Power of court to issue Commis- 
sions. Subject to such conditions and 
limitations as may be prescribed, the 
court may issue a commission. 

(a) to examine any person: 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition; 

(e) to hold a scientific, technical or ex~ 
pert investigation: 

(f) to conduct sale of property which 
is subject to speedy and natural decay 
and which is in the custody of the court 
pending the determination of the suit; 

(g) to perform any ministerial Act, 

In the impugned order, the learned Judge 
has not appointed Shri Sirpurkar © Advo- 
cate only as a Commissioner to examine 
a witness or to make any local investiga- 
tion but has directed as under:— 


q oat aria st a Saez (afa aa- 
ware at) Tt wet F qaa as AR 
eave afafa a aret Qe (RY È saari 
wl Patt A Lae eu ara & arisen F 
gare at gaam sl cara Ñ waa ee 
art gars ate omar ga are Ñ 
R are F alee vege HT I | 
9. This order passed by the learned 

court below apparently could not be 
passed u/s. 75 of the Civil P. C., nor 
could it be passed under any provision 
of the Madhya Pradesh Public Trusts 
Act, -What the learned Judge has done by 


the impugned order appears to be- that 
he abdicated his function as a Judge and 
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left the matter to be dealt with by the 
Commissioner ‘so that he may, after do- 
ing all that what he thinks fit, submit his 
Suggestions what should be done in the 
matter, It is because of this that the 
learned counsel for the non-applicant 
also conceded that it is not possible for 
him to support this order passed by the 
learned Additional District Judge. It is 
unfortunate that an Additional District 
Judge of standing should pass such 
orders without even bothering to look 
at the provisions of the Madhya Pradesh 
Public Trusts Act or the Civil P. C. 


10. Section 27, no doubt, authorises 
the Court either to hold an enquiry or 
to cause an enquiry to be made; As the 
language indicates that:— 

"The Court shall make or cause to be 

made such enquiry as it deems fit.” 
This clearly, shows that what enquiry is 
to be made has to be determined by ths 
Court itself. It is only when the Court 
decides as to the questions on which the 
enquiry is to be made and feels that that 
enquiry should be caused to be made by 
some one else that the aid of S. 75 of the 
Civil P. C. could be taken for appoint- 
ment of a Commissioner, But it does nof 
justify the court completely abdicating 
its own functions and leaving it to the 
Commissioner to hold such enquiry as he 
thinks proper and, therefore, the order 
passed by the learned court below could 
not be justified. 


11, The revision petition is, therefore, 
allowed. The order passed by the learned 
Additional District Judge, dt. 5-5-1980 is 
set aside. The orders passed by the learn- 
ed Court below entertaining these pro- 
ceedings u/s. 26 also are set aside and 
it is directed that the. learned District 
Judge will send back the papers and the 
file sent by the Registrar of the Public 
Trusts so that the Registrar may proceed 
with the matter in accordance with law. 
In the circumstances of the case, parties 
are directed to bear their own costs. 

Revision allowed, 
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G. P. SINGH, C. J. AND K. K. DUBE, J: 

Krishnakumar Agrawal and others, 
Petitioners v. State of Madhya Pradesh 
. and others, Respondents. 
_ Mise, Petn, No, 1764 of 1975, D/- 11-2 
1981. 

(A) M. P. Ceiling on Agricultural Hold- 
ings Act (20 of 1960), S, 7 — Validity — 


DZ/DZ/B765/82/DVT 


bad 


Krishnakumar Agrawal v, State 


A.LE. 
Classification of land for ceiling purposes 
— Not arbitrary — Act is protected by 
Arts, 31A (1) (a) and 31C. (Constitution 
of India, Arts. 14, 31A, 310). 

A perusal of S. 7 goes to show that the 


classification of land for ceiling purposes . 


is not arbitrary. The classification is based 
on the criteria whether the land yields 
two crops or one crop and whether it is 
dry land or is receiving assured irriga= 
tion. Land yielding two crops would be 
better than land yielding one crop and 
Similarly, land receiving assured  irriga~ 


_ tion would be more productive than dry 


land. Therefore, the classification is not 
unrelated to the quality of soil and pro- 
ductivity. It is true that the classification 
does not take into account the difference 
in rainfall and situation, yet, the classi- 
fication made by S. 7 is not arbitrary. It 
is for the Legislature to consider how 
best to classify land for ceiling purposes, 
Unless the classification can be termed 
as arbitrary or wholly unreasonable un- 
related to the object, it cannot be struck 
down simply on the ground that the Leg- 
islature could have made some further 
classification. Apart from this, as the 
Ceiling Act is a law relating to agrarian 
reform, it is protected by Arts. 31-A (1) 
(a), It is also protected under Art, 31-C 
as it is a law giving effect to the policy 
of the States towards securing the prin- 
ciples specified in cl. (b) of Art. 39, viz 
that the ownership and control of the 
material resources of the community are 
so distributed as best to subserve the 
common good. (Para 4) 


(B) M. P. Ceiling on Agricultural Hold- 
ings Act (20 of 1960), S. 7 — Ceiling area 
fixed under S. 7 — Not uneconomical. 

(Para 5) 

(C) M. P. Ceiling on Agricultural Hold- 
ings Act (20 of 1960), S. 2 (gg) — Family 
—~ Definition of — Not arbitrary and vio- 
lative of Art. 14. (Constitution of India, 
Art. 14). AIR 1980 SC 1568 and AIR 1980 
SC 2097, Rel. on. (Para 6) 


(D) M. P. Ceiling on Agricultural Hold- 
ings Act (20 of 1960), S. 4 — Transfer of 
land in anticipation of or to defeat pro- 
visions of the Act — Fixation of 1-1-1971 
as date for declaring such transfer ‘in- 
valid — Not arbitrary in view of declara- 
tion made by State Government in Jan. 
1971 to reduce ceiling area, (Constitution 
of India, Art. 14). AIR 1980 SC 1762; AIR 
1979 SC 1487 and AIR 1981 Madh Pra 101 
(FB), Rel. on. (Para 7} 

(Œj M. P. Ceiling on Agricultural Hold- 
ings Act (20 of 1960), Ss. 4, 35 — Prohi- 
bition against transfer of land — Condu: 


va 


- ings Act (20 of 1960), 
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cive of agrarian reform — S. 4 is pro- 
tected by Art. 31A, (Constitution of India, 
Art, 31A). (Para 7) 

(F) M. P. Ceiling on Agricultural Mold- 
S. 16 — Surplus 
` Jand — Acquisition — Compensation for 
— Not illusory. (Constitution of India, 
Arts. 31, 31A, 310). (Para 8) 


Cases Referred: Chronological Paras 
AIR 1981 SC 271 3 
AIR 1981 SC 522: (1980) 4 SCC 716 3, 7 
AIR 1981 Madh Pra 101 (FB) 7 
AIR 1980 SC 1568 3, 6 
AIR 1980 SC 1762 3, 7 
AIR 1980 SC 2097 l 3, 6 
AIR, 1979 SC 1487 7 


Y. S. Dharmadhikari, for Petitioners; 
M. V. Tamaskar, for the State, 

G. P. SINGH, C. J:— This order shall 
also dispose of Misc, Petition No. 747 of 
1974. 

2. These petitions relate to the con- 
stitutional validity of the Madhya Pra- 
desh Ceiling on Agricultural Holdings 
Act, 1960. 

3. The Act as its long title shows was 
enacted to provide for the imposition of 


ceiling on agricultural holdings, acquisi~ 
tion and disposal of surplus land and 
matters ancillary thereto. The Act as 


originally enacted was assented to by the 
President on 28th September 1960. The 
Act was, thereafter, amended eight times. 
The Amending Acts are Acts Nos, 35 of 
1961, 38 of 1965, 25 of 1966, 12 of 1974, 
13 of 1973, 20 of 1974, 2 of 1976 and 37 
of 1976. The principal Act as also the 
Amending Acts up to Act No. 20 of 1976, 
have been inserted from time to time in 
the Ninth Schedule of the Constitution. 
In Waman Rao v. Union of India, AIR 
1981 SC 271, the Supreme Court has rul- 
ed that Acts inserted in the Ninth Sche- 
dule before 24th April 1973 are protected 
by Article 31-B and cannot be challeng- 
ed. It was, however, ruled in the same 
case that amendments to the Constitu- 
tion made on or after 24th April 1973 by 
which the Ninth Schedule to the Consti- 
tution was amended from time to time by 
the inclusion of various Acts and Regu- 
lations therein are open to challenge on 
the ground that they or any one or more 
of them are beyond the constituent power 
of Parliament since they damage the 
basic or essential features of the Consti- 
tution or its basic structure. Amending 
Acts Nos. 12 of 1974, 13 of 1974 and 20 
of 1974 which amended the _ principal 
Act considerably were enacted after 24th 
April 1973 and were inserted in the 
Ninth Schedule thereafter. Thea amend- 
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ments brought about by these Acts can, 
therefore, be challenged on the ground 
that they damage the basic or essential 
features of the Constitution or its basic 
structure. It was, however, further ruled 
in Waman Rao’s case that if an Act in- 
serted in the Ninth Schedule on or after 
Apr. 24, 1973 is saved by Art. 31-A or by 
Art, 31-C as it stood prior to its amend- 
ment by the 42nd Amendment, the chal- 
lenge to the validity of the relevant con- 
stitutional amendment by which that Act 
is put in the Ninth Schedule on the 
ground that the amendment damages or 
destroys the basic or essential features of 
the Constitution or its basic structure as 
reflected in Art. 14, or Art. 19 or Art. 31 
will become otiose. The same ruling up- 
held the validity of Art. 31A and Art. 
31-C (to the extent held valid in Kesava- 
nand). In Waman Rao’s case the Supreme 
Court rejected the challenge to the Maha- 
fashtra Agricultural Land Ceiling Act. 
Similar challenges directed against other 
State Acts were also rejected by the 
Supreme Court: (see T Venkaiah V. 
State of A. P., AIR 1980 SC 1568 (Andhra 
Pradesh Act); Ambika Prasad v. State of 
U. P., AIR 1980 SC 1762 (U. P. Act); 
Nandlal v. State of Haryana, AIR 1980 
SC 2097 (Haryana Act); and Sasanka Se- 
khar Maity v. Union `of India, (1980) 4 
SCC 716: (AIR 1981 SC 522) (West Ben- 
gal Act). In view of all these decisions, 
learned counsel appearing in these peti- 
tions were faced with a formidable task 
of arguing these petitions, nevertheless 
they have argued certain points which we 
will deal with hereinafter. 

_ & It was first contended that the ceil- 
ing area fixed by S. 7 of the Act is arbi- 
trary without reference to quality of soil, 
rainfall, situation, productivity price and 
other relevant factors and, therefore, it 
contravened Art. 14 of the Constitution. 
S. 7 classifies agricultural land for ceil- 
Ing purposes in three categories: (1) land 
capable of yielding two crops and receiv- 
ing assured irrigation or assured private 
inrrigation for both the crops; (2) land 
capable of yielding one crop and receiv- 
ing assured irrigation or assured private 
irrigation for the crop; and (3) dry land. 
Where the holder is not a member of a 
family, the ceiling limit is ten acres for 
the land of the first category, 15 acres 
for the land of the second category and 
30 acres for the land of the third cate- 
gory. Where the holder is a member of 
a family of five members or less, the 
ceiling limit ag related to the three cate- 
Sorles of land is 18,-27 and 54 acres res- 
pectively, Where the holder is a member 
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of a family of more than five members, 
the ceiling limit as related to the three 
categories respectively is: (i) 18 acres 
plus 3 acres for each member in excess 
of five subject to the maximum of 39 
acres; (ii) 27 acres plus 4.50 acres for 
each member in excess of five subject 
to the maximum of 54 acres and (iii) 54 
acres plus 9 acres for each member in 
- &xcess of five subject to the maximum of 
108 acres. A perusal of S. 7 goes to show 
that the classification of land for ceiling 
purposes ig not arbitrary. The classifica- 
tion is based on the criteria whether the 
land yields two crops or one crop and 
whether it is dry land or is receiving 
assured irrigation. Land yielding two 
crops would be better than land yielding 
‘jone crop and similarly, land receiving 
assured irrigation would be: more pro- 
ductive than dry land. It is, therefore, 
not possible to hold that the classification 
is unrelated to the quality of soil and 
productivity. It is true that the classifi- 
cation does not take into account the 
difference in rainfall and situation, yet, in 
our opinion, the classification made by 
5. 7 cannot be held to be arbitrary. It is 
for the Legislature to consider how best 
to classify land for ceiling purposes. Un- 
less the classification can be termed as 
arbitrary or wholly unreasonable un- 
related to the object, it cannot be struck 
down simply on the ground that the 
Legislature could have made some fur- 
ther classification. Apart from this, as 
the ceiling Act is a law relating to agra- 
rian reform, it is protected by Art. 31-A 
(1) (a). It is also protected under Arti- 
Cle 31-C as it is a law giving effect to the 
policy of the States towards securing the 
principles specified in cl. (bj of Arti- 
Cle 39, viz. that the ownership and con- 
trol of the material resources of the 
community are so distributed as best to 
subserve the common good. 


5. It was then contended that the 
ceiling area fixed is uneconomical and 
that it cannot give effect to the Directive 
Principles under Article 39 (b). We have 
already stated the ceiling limit fixed by 
Section 7. In our opinion, the ceiling area 
so fixed cannot be said to be uneconomic. 
No data has been filed by the petitioners 
in support of this submission. 


6. It was next contended that the de- 
finition of family is arbitrary and is viola- 
tive of Article 14. “Family” is defined 
in S. 2 (gg) to mean, husband, wife and 
their minor children. Similar definitions 
of family have been upheld by the Sup- 
reme Court in T, Venkaiah v, State of 


Krishnakumar Agrawal v. State 


A.L R. 
A. P. (AIR 1980 SC 1568) (supra) and 
Nandlal v. State of Haryana (AIR 1980 


SC 2097) (supra). In view of these deci- 
sions, the contention of the learned coun~ 
Sel cannot be accepted. 
_ 4 It was further contended that fix- 
mg of Ist January, 1971, as the date in 
- 4 for invalidating transfers made 
thereafter and before 7th March, 1974 is 
invalid. S. 4 of the Act empowers the 
Competent Authority to declare invalid 
transfers made after ist J anuary 1971, and 
before Tth March, 1974 (appointed date) 
if they were made in anticipation of or 


to defeat the provisions of the Act. The 
return filed by the State Government 
§oes to show that in January 1971 the 


Government announced that it proposed 
to reduce the ceiling limit further by 
amending the Ceiling Act. Although the 
Bill reducing the. ceiling area was publi- 
Shed in 1972 and Amending Act was en- 
forced from 7th March, 1974, it became 
known to the land-holders from January 
1971, that the ceiling area was likely to 
be reduced. It is for this reason that Sec- 
tion 4 makes provision for invalidating 
transfers made after Ist J anuary, 1971, 
and before 7th March, 1974. In the 
connection, it may be pointed out that on 
24th January 1971 the Congress Party 
announced its Manifesto for mid-term 
elections stating that it was going to have 
a new agrarian policy reducing the ceil- 
ing area. The Congress Party was in 
power at the centre and in most of the 
States. The declaration made by the 
Congress Party was virtually a declara- 
tion made by the Government. The 
Manifesto must have been settled earlier 
to the date when it was announced and 
must have become known to some per- 
Sons before that date. In this connection 
reference may be made to Ambika Pra- 
sad v. State of U. P. (ATR 1980 SC 1762) 
(supra) (paragraph 35), where these facts 
are stated. In this background, it cannot 
be held that the Legislature arbitrarily 
fixed the date ist January, 1971, in S. 4; 
see Narbada Prasad v. State of M. P., 
Misc. Petition No. 376/78, decided 
on the 10th February, 1981: (reported 
in AIR 1981 Madh Pra 101) (FB) Provi- 
sion like S. 4 are necessary to prevent 
circumventing of the Ceiling Act by the 
land-holders, Similar provisions have 
been held to be valid. See Authorised 
Officer, Thanjavur v. Naganatha Ayyar 
AIR 1979 SC 1487 and Sasanka Sekhar 
Maity v. Union of India (AIR 1981 SC 522) 
(supra). In this connection it was also 
argued that as S, 4 even invalidates a 
transfer made to a person having land 
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below the ceiling limit or evento land- 
Jess or marginal farmers, it cannot be held 
to be protected by Art, 31-A. The argu~ 
ment has no merit. The agrarian policy 
‘ contemplated is acquisition of surplus 

land and distribution of the same by the 
State to the needy in the order of pri- 
ority mentioned in S. 35. The object þe- 
hind S. 4 is to prevent the defeating of 
the scheme envisaged by the Act 
of distribution of surplus jand, 
If Įand-holders are free to trans- 
fer land to persons having no land 
or having land less than the ceiling limit, 
it will give rise to all sorts of mal~prac- 
tices and fraudulent devices to escape the 
ceiling limit. It cannot, therefore, be 
said that the provisions made in S. 4 are 
Not conducive to agrarian reform and are 
not protected by Article 31-A. 

8. It was lastly contended that the 
compensation provided for in the Act for 
surplus land is illusory. As the provi- 


sions of the Act are entirely protected by 


Article 31-A and Article 31-C, as it stood 
before the Constitution 42nd Amendment 
Act, the petitioners have no right to in- 
voke their fundamental right under Arti~ 
cle 31. 

§. The petitions fai}, and are dismissed. 
There will be no order as to costs, The 
security amount be refunded to the peti- 
tioners, 

Petitions dismissed, 
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G, P. SINGH, C. J. AND 
FAIZANUDDIN, J. 


Ramesh Chandra and others, Appel 
Tants v, Madhya Pradesh State Road 
Transport Corporation, Bhopal and 
others, Respondents. 

Mise. First Appeal No, 142 of 1979, D/- 
26-4-1982.* 

(A) Fatal Accidents Act (13 .of 1855), 
Ss. 1-A and 2 — Suit for recovery of 
damages under — Can be maintained 
only by a person who is a dependent of 
the deceased under S. 1-A or legal re- 
presentalive of the deceased, (Para 2) 


(B) Fatal Accidents Act (13 of 1855), 
S. 2 — Damages under, for loss to the 
estate of deceased — Must include 
damages for loss of earnings of the lost 
years. 


Against an award of S. Sanyal, 
Accidents Claims Tribunal, 
bad, D/~ 46-2-1979. 


EZ/FZ/C290/82/N.CD 


Motor 
Hoshanga= 


Ramesh Chandra v, M.P.S.R.T. Corpn., Bhopal 
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The damages recoverable for loss to 
the estate of the deceased under S. 2 
must include damages for loss of earn- 
ings of the lost years i.e. the period ,dur- 
ing which the deceased would have con- 
tinued to work but for his death, Such 
damages should be assessed after deduc- 
tion of an estimated sum to represent 
the victim’s probable living expenses dur- 
ing those years. (1981) 1 All ER 578 and 


AIR 1962 SC 1, Rel. on. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1981 Madh Pra 473 3 


(1981) 1 All ER 578: (1981) 2 WLR 248, - 
Gammell v, Wilson 4, 5, 6, 7 
AIR 1980 Madh Pra 154: 1980 MPLJ 563 

4 

(1979) 1 All ER 774 (HL), Pickett v. Bri- 
tish Rail Engineering Ltd. 4,7 
(1979) 2 All ER 910, Lim Poh Choo v. 
Camden Health Authority 4 
(1978) 2 All ER 604: (1978) 2 WLR 978, 
Cookson v. Knowles 3 
AIR 1970 SC 376 4 
(1966) 39 Aus LJ 480, Skelton v. Collins 


4 
(1963) 108 CLR 491, Teubner v, Humble 
4 
AIR 1962 Sc 1 4,5 


(1962) 2 QB 210: (1961) 3 All ER 323: 
(1961) 3 WLR 669, Oliver v, Ashman 4 
(1941) 1 All ER 7: 164 LT 290: 110 LJ KB 
49 (HL), Benham v, Gambling 4 
R. P, Tiwari, for Appellants; A. G, 
Dhande, for Respondent No. 1, 


G. P. SINGH, C. J.:— This is an appeal 
under S, 110D of the Motor Vehicles Act, 
1939, against an award dated 16th Feb., 
1979 by which the Motor Accidents 
Claims Tribunal, Hoshangabad, has allow- 
ed Rs. 9,000 to the appellants as compen~ 
Sation in respect of a motor accident. The 
PPANS seek enhancement of compen- 
sation, 


2. The accident which led to the claim 
for compensation made by the appellants 
took place on 17th Dec., 1976. In this 
accident, Vijai Kumar who was aged 19 
years died. Appellant No, 7 Smt. Rewa~ 
bai is the mother of the deceased. She, 
at the time of the accident, was aged 50 
years, Appellants 1 to 6 are brothers and 
sister of the deceased, It may be men- 
tioned at the outset that appellants 1} to 
6 are neither the dependents mentioned 
in S. 1A of the Fatal Accidents Act, 1855, 
nor legal representatives under the Hindu 
Succession Act, 1956. Appellant No. 7 
alone who is a dependent under the Fatal 
Accidents Act and also a legal represen= 
tative in accordance with S. 8 and class 1 
of the Schedule to the Hindu Succession 
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Act, could have maintained the action 
for recovery of damages under Ss. 1-A 
and 2 of the Fatal Accidents Act, The 
respondents have not appealed against 
the award. The finding that the accident 
was caused by the negligence of the 
driver of the motor vehicle must, there- 
fore, be taken to be established. The only 
question is as to the quantum of compen~ 
sation. 


3. This is a case in which the only 
dependent left by the deceased is the 
mother aged 50 years. The mother’s de- 
pendency iaking the average age as 65 
years would continue for 15 years. The 
deceased was a student in the Industrial 
Training Institute. He was undergoing 
the training of fitter, After passing the 
said training in one or two years he 
would have started earning Rs. 300 to 
Rs. 400 per month. This is abundantly 
clear from the evidence of Pavan Kumar 
Singh (P.W. 3) and Suresh Chandra Sahu 
(P.W. 9). The mother had the immediate 
prospect of getting about Rs. 100 per 
month for her maintenance from the de- 
ceased, Having regard to the age of the 
mother, we would apply the multiplier 
of 10 to the annual loss of dependency of 
Rs. 1,200. The principles bearing on thé 
assessment of compensation for loss of 
dependency have been recently stated by 
this Court in State v. Devi Rawat, ATR 
1981 Madh Pra 173 to which one of us 
(C. J.) was a party and in which all rel= 
evant cases including the decision of the 
House of Lords in Cookson v. Knowles, 
(1978) 2 All ER 604 (HL) have been taken 
into account. We do not, therefore, want 
to burden our judgment with restate- 
ment of those principles. The compensa-~ 
tion payable on account of loss of depen~ 
dency to the mother works out to 
Rs. 12,000. 

4, In addition to damages for Ioss of 
dependency under S. -A of the Fatal 
Accidents Act, the mother, as earlier 
mentioned by us, is also entitled as a 
legal representative of the deceased to 
Claim compensation under S, 2 of that 
Act for loss to the estate of the deceased; 
(Gobaid Motor Service v, Veluswami, 
ATR 1962 SC I; G. K. Subramonia Iyer 
v. T. K. Nair, AIR 1970 SC 376 and Shan- 
karrao v. Babulal, 1980 MPLJ 563: (AIR 
1980 Madh Pra 154)), Till recently it was 
generally understood that damages re~- 
coverable for loss to the estate are in 
respect of loss of expectation of life of 
the deceased and not in respect of loss 
of earnings of the “lost years” meaning 
thereby the period during which the 
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deceased would have continued to earn 
but for his death in the accident, It was, 
therefore, common to award conven- 
tional and moderate damages; (see Ban« 
ham v. Gambling, (1981) 1 All ER 7 (HL) 
and Shankarrao v, Babulal at p. 573, para 
22 (of MPLJ): (at p..162 of AIR) (supra) ). 
Even in cases where damages were claim- 
ed for personal injuries the law was that 
damages in respect of future loss of earn- 
ings could be awarded only in respect of 
the period of life left to the plaintiff and 
Not by reference to his expectation of 
working life, as it would have been, if 
he had not suffered the injuries; (Oliver 
v. Ashman, (1962) 2 QB 210: (1961) 3 All 
ER 323 (CA)). The law on this point, 
however, has in recent years undergone 
a change. In Pickett v. British Rail En= 
gineering Ltd., (1979) 1 All ER 774 (HL) 
the House of Lords overruled the case of 
Oliver v. Ashman (supra). It was ‘held 
in this case that in an action for damages 
for personal injuries damages for loss of 
future earnings should include the whole 
period of plaintiffs pre-accident expect- 
ancy of earning life. In other words, it 
was held that the plaintiff in such cases 
is entitled to claim damages for lost earn- 
ings of lost years. The House of Lords’ 
decision in Pickett’s case brings the Eng~ 
lish law in line with the recommenda~ 
tions of the Law Commission and the 
Pearson Commission (See Salmond and 
Heuston, Law of Torts, 18th Edition, pp 
533, 534). The High Court of Australia 
also holds the same view: (Skelton v, 
Collins, (1966) 39 Aus LJ 480; Teubner v. 
Humble, (1963) 108 CLR 491; Munkman 
Damages for Personal Injuries and Death, 
6th Edition, p. 49). Pickett’s case was fol« 
lowed in Lim Poh Choo v. Camden 
Health Authority, (1979) 2 All ER 910, 
On the same lines, more recently, . the 
House of Lords in Gammell v, Wilson 
(1981) 1 All ER 578 held that instead of 
conventional and moderate damages for 
loss of expectation of life, damages for 
loss to the estate should include damages 
for loss of earnings of the lost years in 
case of death. The correct approach in 
law to the assessment of damages for lost 
earnings of lost years in case of death 
is stated in the speech of Lord Scarman 
as follows: 

“The correct approach in law fo the 
assessment of damages in these cases 
presents, my Lords, no difficulty, though 
the assessment itself often will. The prin- 
ciple must be that the damages should 
be fair compensation for the loss suffer- 
ed by the deceased in his lifetime, The 
appellants in Gammell’s cass werg dis: 
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posed to argue, by analogy with damages 
for loss of expectation of life, that in the 
absence of cogent evidence of loss, the 
award should be a modest conventional 
sum. There is no room for a ‘conven~ 
tional’ award in case of alleged loss of 
earnings of the lost years. The loss 1S 
pecuniary. As such, it must be shown, on 
the facts found, to be at least capable of 
being estimated. If sufficient facts arè 
established to enable the court to avoid 
the fancies of speculation, even though 
not enabling it to reach mathematical 
certainty, the court must make the best 
estimate it can. In civil litigation it is the 
balance of probabilities which matters. In 
the case of a young child, the lost years 
of earning capacity will ordinarily be so 
distant that assessment is mere specula- 
tion. No estimate being possible, no 
award, not even a ‘conventional’ award 
should ordinarily be made. Even so, there 
will be exceptions; a child television star, 
cut short in her prime at the age of five, 
might have a claim; it would depend on 
the evidence. A teenage boy or girl, how- 
ever, as in Gammell’s case may well be 
able to show either actual employment 
or real prospects, in either of which situa- 
tion, theré will be an assessable claim. In 
the case of a young man, already in em- 
ployment (as was young Mr. Furness), 
one would expect to find „evidence on 
which a fair estimate can be made. - A 
man, well-established in life, like Mr. 
Pickett, will have no difficulty. But in all 
cases it is a matter of evidence and. a 
reasonable estimate based on it, 

The problem in these cases, which has 
troubled the Judges since the decision in 
Pickett’s case, has been the calculation of 
the annual loss before applying the multi- 
plier (ie. the estimated number of lost 
working years accepted as reasonable in 
the case). My Lords, the principle has 
been settled by speeches in this House in 
Pickett’s case. The loss fo the- estate is 
what the deceased would have been like- 
fy to have available to save, spend or 
distribute after meeting the cost of his 
living at a standard which his job and 
career prospects at time of death would 
suggest he was reasonably likely to 
achieve, Subtle mathematical  calcula= 
tions, based as they must be on events 
or contingencies of a life which he will 
not live, are out of place; the Judge must 
make the best estimate based on the 
known facts and his prospects ať time of 
death.” 


5. The decision in Gammell’s case was 
unanimous that damages recoverable for 
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loss to the estate in case of death must 
include damages for loss of earnings of 
the period during which the deceased 
would have continued to work but for 
his death, though some of the speeches 
were critical of the guess work and spe- 
culation involved in assessment of these 
damages. We, however, find no good rea- 
son in not applying the decision in Gam- 
mell’s case for assessment of damages 
under S. 2 of the Fatal Accidents Act. 
Indeed the principle of assessment of 
damages laid down in Gammell’s_ case 
fully accords with the decision of the 
Supreme Court in Gobald Motor Service 
Ltd. v. R. M. K. Veluswami, AIR 1962 
SC 1, where it is observed that "the capi- 
talised value” of the deceased’s income 
subject to relevant deductions would be 
the loss caused to the estate of the de- 
ceased under §. 2. This observation 
Occurs in the illustration which their 
Lordships gave to clarify the legal posi- 
tion and which reads as follows: 

_ “An illustration may clarify the posi- 
tion. X is the income of the estate of the 
deceased, Y is the yearly expenditure in- 
curred by him on his dependents (we 
will ignore the other expenditure incur- 
red by him). X-Y, i.e. Z, is the amount 
he savés every year. The capitalised value 
of the income spent on the dependents, 
is the 
pecuniary loss sustained, by the mem- 
bers of his family through his death. The 
Capitalised value of his income, subject 
to relevant deductions, would be the 
loss caused to the estate by his death. If 
the claimants under both the heads are 
the same, and if they get compensation 
for the entire loss caused to the estate, 
they cannot claim again under the head 
of personal loss the capitalised income 
that might have been spent on them if 
the deceased were alive. Conversely, if 
they got compensation under S. 1, repre- 
senting the amount that the deceased 
would have spent on them, if alive, to 
that extent there should be deduction in 
their claim under S. 2 of the Act in res- 
pect of compensation for the loss caused 
to the estate, To put it differently, if 
under S, 1' they got capitalised value of Y, | 
under S, 2 they could get only the capi- 
talised value of Z, for the capitalised 
value of ¥Y+Z, ie, X would be the capi- 
talised value of his entire income.” 


_ 6 We are clearly of opinion that 
damages recoverable for loss to the estate 
of the deceased under S. 2 of the Fatal 
Accidents Act must include damages for 
loss of earnings of the lost years, assess- 
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€d in the manner laid down by the House 


of Lords in Gammell’s case (1981-1 AN 


ER 578). 
7. The decisions of the House of 

Lords in Pickett’s case (1979-1 All ER 1774) 

and in Gammell’s case show that dama- 


ges in respect of loss of earnings of tha. 


lost years should be assessed after deduc- 
tion of an estimated sum to represent the 
victim’s probable living expenses during 
those years, In the instant case, having 
regard to the prospect of earning of the 
deceased after his passing out from LT.L, 
we do not think that the deceased could 
have saved more than Rs. 100 per month 
on an average including the amount 
which he would have spent on the mother, 
Thus the annual loss of earning to the 
estate works out to Rs. 1,200. The de- 
ceased but for his death in the accident 
would have continued to earn up to the 
age of 58 years. The question then is what 
multiplier should be adopted fn such 
cases. In Gammell’s case the deceased 
was aged 15 years and the Court applied 
the multiplier of 16. As in the instant 
case the deceased was aged 19, we would 
apply the multiplier of 15. The total 
amount of damages on account of loss of 
earnings of the lost years thus works out 
to Rs. 18,000. We would also award a sum 
of Rs. 2,000 as damages for pain and suf- 
fering and loss of expectation of life of 
the deceased. The total amount of dama~ 
ges payable under. S. 2 thus works out 
to Rs. 20,000. 


8. We have already assessed the 
damages payable for loss of dependency 
under S. 1-A of the Fatal Accidents Act 
at Rs. 12,000. As the damages recoverable. 
for loss to the estate under S. 2 far ex- 
ceed the damages assessed under S. 1-A, 
We cannot award anything under S. 1-A 
to avoid duplication. We must, therefore, 
award a sum of Rs. 20,000 as compensa~ 
tion payable to the appellant No. 7 Rewa- 
bai, the mother of the deceased. 


9. The appeal is allowed. The amount 
of compensation is enhanced to Rupees 
20,000. The entire amount shall be pay- 
able.to appellant No. 7 Rewabai. The 
_ amount shall carry interest at-the rate 
of 6 per cent from 17th June 1977 which 
is the date of the claim application, till 
payment, The said appellant shall also 
recover proportionate costs of both the 


Courts from the respondents, The other. 
parties shall bear their own costs through~ 


out, : 
Appeal allowed, 
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H. G. MISHRA, J. 
Laxminarayan Mittal, Applicant vs 
Municipality, Neemuch, Opposite Party. 
aa Revn, No. 35 of 1980, D/- 8-3- 


M, P. Municipalities ‘Act (37 of 1961), 
Ss. 139, 172 — Dismissal of appeal under 
S. 172 against bill issued under S. 164 (1) 
in respect of house tax — Valid. 

The dismissal of appeal preferred be- 
fore Civil Judge under S. 172 against a 
bill issued by the Municipal Council un- 
der S. 164 (1) in respect of the house tax 
would be valid as Ss. 139 and 172 seek 
to provide for appealability of orders of 
entirely different character. S. 139 pro- 
vides for appealability against the order 
passed under S. 138 (3), whereby any 
dispute regarding liability of any land or 
building to assessment or basis or prin- 
ciple of assessment or to the amount of 
tax assessed, has been decided by the 
Council, and so far as appeal under Sec- 
tion 172 is concerned, it can be preferred 
against any claim included in a bill pre- 
sented in accordance with the provisions 
of the Act or the rules made thereunder. 
Therefore it could not be said that Sec- 
tion 172 could be so widely construed as 
to include the grounds of challenge enu- 
merated in S. 139 in an appeal against 
the order passed by the Municipal Coun- 
cll under S. 138. (Para 6) 
_ Further, the right to object to the bill 
Issued under S. 164 (1) extends to a chal~ 
lenge to the validity and correctness 
of the amount of the bill sought to be 
recovered, But the right to object to the 
validity of the bill does not include with- 
In its ambit the right to object to the 
liability of the land or building to assess« 
ment or as to the basis or principle of 
assessment or even to the amount of tax 


assessed, (Para 6) 
Cases Referred: Chronological Paras 
1976 Jab LJ 816: 1976 MPLJ 707 6 
1959 MPLJ 361 (BR) ' 7 


R. G. Waghmare with R. R. Wagh- 
mare, for Applicant; D. D. Vyas, for Op« 
posite Party. 

ORDER: This is a revision under 
S. 115, C.P.C. against the order dated 
20-11-1979, passed by the Addl. District 
Judge, Neemuch, dismissing the revision 
preferred by the applicant herein against 
the. order passed by the Civil Judge, Class 
I, Neemuch, on 16-11-1978, rejecting his 
appeal under S., 172 of the M. P. Munici« 
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palities Act, 1961 (for short, the Act), pre- 
ferred against a Bill dated 14-12-1977, 
issued by the Municipal Council under 
S, 164 (1) of the Act, in respect of house 
tax amount of Rs. 6150.60 paise. 

2. No exhaustive statement of facts is 
necessary for the decision of this revi- 
sion. Suffice it to state that the non-appli- 
cant Municipal Council caused Bill No. 
55/323-K dated 14-12-1977, to be served 
on the applicant on 26-12-1977 for Ru- 
pees 6150.60 paise. The applicant herein 
submitted an appeal under S, 172 of the 
Act before the Civil Judge, Class I, Nee- 
much. This appeal was dismissed by order 
dated 16-11-1978. Aggrieved by this order 
an application in revision was preferred 
by the applicant before the Addl. Dis- 
trict Judge in accordanee with S. 172 (3) 
of the Act, which has been dismissed by 
the impugned order. Hence this revision. 

3. In this revision it was contended 
by Shri R. G. Waghmare, learned coun< 
sel for the applicant that the learned 
Addl. District Judge has erred in con- 
struing the scope of an appeal under 
S. 172 (1) of the Act. The scope of such 
an appeal is to be construed wide enough 
to include within its pale any dispute re- 
garding liability to assessment as well 
as regarding basis or principle of assess- 
ment and/or as to the amount of tax as~ 
Sessed and is not restricted to any claim 
included in the appeal presented, 

4. Shri D. D. Vyas, learned counsel 
for the non-applicant Municipal Coun- 
cil, argued in support of the impugned 
order. 


5 Having heard the learned counsel 


for the parties, I have come to the con~ 


clusion that this revision deserves to be 
dismissed. 

6. The provisions placed in S. 139 and 
in S. 172 appear to be different in their 
scope and applicability. S. 139 is placed 
in Chapter VII of the Act. Chapter VII 
divides itself into two parts. First part 
deals with imposition of taxes (Ss. 126 to 
133) and the second part deals with as- 
sessment and liability (Ss. 134 to 163). 
5. 134 provides for the preparation of 
assessment lists. S. 135 deals with the 
mode of designating persons. liable for 
payment of tax, if their names are not 
known. S. 136 deals with the method and 


- manner of publication of notice of assess- 


ment lists. S. 137 makes provision per- 
taining to lodging of objections in pursu- 
ance of public notice. S. 138 lays down 
the procedure for investigation of objec~ 
tions that may be submitted in accord- 
ance with the aforesaid public notice and 
also provides for passing of an order on 
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such objections. Thereafter comes 5. 139, 
which provides for an appeal to Civil 
Judge. S. 139 reads as under:— l 

“S. 139.— Appeal to Civil Jude.— (1) 
If any dispute arises as to the liability of 
any land or building to assessment or as 
to the basis or principle of assessment or 
as to the amount of tax assessed an 


appeal shall lie from the decision of the 
Council to the Civil Judge, Class I, having 
jurisdiction over the Municipal area and 
if there be no Civil Judge, Class I, at the 
headquarter of the Municipality to the 
Civil Judge, Class ITI, having jurisdiction 
at such headquarter and if there be no 
Civil Judge, Class II, at such headquarter 
to the Civil Judge, Class ITI having juris- 
diction, and in case of more than one 
Such Civil Judges at the headquarter or 
having jurisdiction as the case may be, 
to such one of them as the District Judge 
may specify. 

(2) Such appeal shall be presented to 
the Civil Judge within thirty days from 
the date of the order passed under Sec- 
tion 138 and shall be accompanied by an 
extract from the register of objections 
containing the order objected to. 

(3) The provisions of Parts II and III 
of the Indian Limitation Act, 1908 (IX of 
1908), relating to appeals shall apply to 
oy appeal preferred under this see- 
ion, 

(4) No appeal shall be admitted under 
this section unless an objection has been 
preferred under Sec. 137. 

(5) The decision of the Civil Judge in 
an appeal made under sub-sec. (1) shall, 
subject to the decision in revision by 
Court to which appeals against the deci- 
Sions of such Civil Judge ordinarily lie, 
be final and effect shall be given by Coun~ 
cil to such decision. 


(6) The pendency of an appeal under 
this section shall not operate to delay or 
prevent the levy of any tax or instalment 
thereof payable in respect of any build- 
ing or land according to the order of 
assessment under appeal but, if by the 
final decision in the appeal it is deter- 
mined that such tax or instalment ought 
not to have been levied in whole or in 
part, the Council shall refund to the 
person from whom the same has been 
levied, the amount of such tax or instal- 
ment or the excess thereof over the 
amount properly leviable in accordance 
with, such final decision, as the case may 
be.” (Emphasis supplied), 

Now, S. 172 is placed in Chapter VIII, in 
which provisions pertaining to recovery 
of Municipal claims, beginning from Sec- 
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tion 164 and ending with S. 178, have 
been placed. S. 164 makes provisions re- 
garding presentation of bills for taxes, 
rent and other claims and by sub-sec, (1) 
thereof it provides that: 

“S. 164. (1) When any amount — 

(a) which, by or under any provisions 
of this Act, is declared to be recoverable 
in the manner provided by this Chapter; 
or 

(b) which, not being JIeviable under 
sub-sec. (1) of S. 157 or payable on de- 
mand on account of an octroi or a toll, 
is claimable as an amount or 
instalment on account of any other tax 
which is being imposed or may hereafter 
be imposed in any Municipality; or 

(c) which, on account of rent of any 
Municipal land, buildings, shops, gumtis, 
or any other property; 

shall have become due, the Chief Muni- 
cipal Officer shall, with the least practi- 
cable delay, cause to be presented to the 
person liable for the payment thereof a 
bill for the sums claimed as due.” 
Its sub-sec. (3) provides that ‘if the per- 
son to whom a bill has been presented as 
aforesaid does not within 15 days from 
the presentation thereof either a) pay 
the sum claimed as due in the bill; or (b) 
show cause to the satisfaction of the Chief 
Municipal Officer or of such officer as the 
Council may appoint in this behalf, why 
he should not pay the same; or (c) prefer 
an appeal in accordance with the provi- 
sions of S. 172 against the claims; the 
Chief Municipal Officer may cause to be 
served upon the person liable for the 
payment of the said sum a notice of 
demand in the form prescribed by rules, 
Now, S. 172, which provides for an ap- 
peal to Civil Judge, reads as under: 


“S, 172.— Appeal to Civil Judge.— (1) 
Appeals, against any claim included in a 
bill presented in accordance with the 
provisions of this Act, or the rules made 
thereunder, be made to the Civil Judge, 
Class I, having jurisdiction over the Mu- 
nicipal area and if there be no Civil 
Judge, Class I, at the headquarters of the 
Municipality the Civil Judge, Class H 
having jurisdiction at such headquarters 
and if there be no such Civil Judge, Class 
II, at the headquarters to the Civil Judge, 
Class II having jurisdiction and in case 
of more than one such Civil Judges at 
the headquarters or having ` jurisdiction, 
as the case may be, to such one of them 
as the District Judge may specify. 

(2) No such appeal shall be heard and 
determined unless- 
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(a) the appeal is brought within 15 
days next after presentation of the bill 
complained of; 

(b) an application, in writing, stating 
the ground on which the claim of Coun- 
cil is disputed, has been made to the 
Council in the case of a rate on building 
or land within the time fixed in the notice 
given in accordance with the provisions 
of this Act or the rules made thereunder 
or of the assessment or alteration there= 
of, according to which the bill is pre- 
pared; 

(c) the amount claimed from the appel- 
lant has been deposited by him in 
the Municipal office. 

(3) The decision of the Civil Judge in 


an appeal made under sub-sec, (1) shall, 


subject to the decision in revision by the 
Court to which appeals against the deci- 
sion of such Civil Judge ordinarily lie, 
be final.” 

Having regard to the nature of the pro- 
visions placed in S. 139 and S. 172 it may 
be stated that they seek to provide for 
appealability of orders of entirely dif- 
ferent character, S. 139 provides for ap- 
pealability against the order passed under 
S. 138 (3), whereby any dispute regarding 
liability of any land or building to assess- 
ment or basis or principle of assessment 
or to the amount of tax assessed, has 
been decided by the Council, Limitation 
for such appeals is 30 days from the date 
of order passed under S. 138 and has to 
be accompanied by an extract from the 
register of objections containing the order 
objected to. Thus, the appeal envisaged 
by S. 139 is in respect of those matters 
regarding assessment which commence 
with preparation of assessment list, vide 
S. 134 and end with an order passed by 
the Municipal Council under S. 138. So 
far as appeal under S. 172 is concerned, 


it can be preferred against any claim 
included in a bill presented in accord- 


ance with the provisions of the Act or 
the rules made thereunder and the limi- 
tation for such an appeal is 15 days after 
presentation of the bill complained of, 
Acceptance of the contention put forth 
by Shri Waghmare to the effect that Sec- 
tion 172 should be so construed wide 
enough to include the grounds of chal- 
lenge enumerated in S. 139 in an appeal 
against the order passed by the Munici- 
pal Council under S. 138, will involve 
reading something more into sub-sec, (1) 
of S. 172. Such a construction cannot be 
regarded to be legally permissible. More- 
over, the suggested construction will 
render the provisions of S. 139 redun- 
dant and/or nugatory. In Municipal Coun= 
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cil, Neemuch v. ) 
816), Fondan s „ speaking for 
has observe us: , E 
istincti pill contem 
“A distinction a ay > ee demand 
‘ca indicated in sub-sec. (3) of 5. 10 
a e od. What has eer ae a 
sub-sec, (1) = S. . 
on to whom 
see a a right at that stage 
idit à ! 
o d the very right to eee a 
bili either by satisfying the Si mae 
officer or by preferrmg an app 2a 
Civil Judge. under S. 172 of the En 
ne falls sat note Chief Mur 
ğ o a ? . . O 
ans ae woua get jurisdiction to 
renee as orii observations 
were made for the purposes | of oe 
up a distinction between a bill co yee 
plated under 5. 164 (1) and a Pr a 
tice, indicated in sub-sec. (3) ee a 
yet what follows from them. is oe 
right to object to the bill issue nl 
Section 164 (1) extends to a a = 
lenge to the validity and — ie 
of the amount of the bill sought re a 
recovered. But the right to object o a 
validity of the bill does not naues a 
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draw support from 
Board of Revenue, 
Municipal Commit- 
Kundanlal, a sa 

1) was made by Shri R. G. Waga- 
mia sia counsel for the applicant, 
Although it is an order passed by the 
Board of Revenue, and its ratio 1s not 
binding on this Court and what has betn 
held therein runs counter to the conten~ 
tion put forth for the applicant, inasmuch 
after considering the provisions — of 
S. 83 of the C. P. & Berar Municipalities 
Act, corresponding to S. 139 of the Act 
and S. 229, which corresponds to the pro~ 
visions of S. 172 of the Act, it has been 
held that the scope of challenge in ap- 
peals contemplated by those provisions 1s 
different and in an appeal under S. 229, 
a challenge regarding quantum of tax is 
not maintainable. Thus, viewed the im- 


7. An attempt to 
the decision of the 
Madhya Pradesh, in 
tee, Chhindwara vV. 


Harris Wilson v, State 
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pugned order does not manifest any ille- 
gality. 
8. In view of the discussion aforesaid, 
this revision fails and is hereby dismiss- 
ed. Having regard to the nature of con- 
troversy between the parties, I make no 
order as to costs in this Court. 
Revision dismissed. 
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G. G. SOHANI AND 
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Harris Wilson, Petitioner v, 
Madhya Pradesh and others, 
dents. l 
Mise, Petn, No, 567 of 1981, D/- 23-2= 
1982. 

M. P. Entertainments Duty and Adver- 
tisement Tax Act (30 of 1936), Ss, 2, 3 — 
“Payment for admission to entertain- 
ment” — Connotation of — Persons car- 
rying on business of running Video Games 
Parlour — Persons desirous of playing 
game inserting coins in slot — It is not 
“payment for admission to entertain- 
ment” — Duty under S. 3 would not be 
payable in such case, 

What entertains a person in the videc 
games parlour is his own performance? 
and not the exhibition, performance, 
amusement, game or any sport offered 
by the persons running the Video Par- 
lour, Therefore, the payment made by a 
person to another to provide him with 
tools for deriving pleasure from his own 
performance with the help of the tools 
cannot be said to be payment to that an- 
other for “admission to entertainment” 
as contemplated by the Act. Consequent- 
ly, it cannot be said that the persons who 
carry on the business of running a video 
games parlour receive “payment for ad- 
mission to entertainment”, when they 
collect amounts inserted by the persons 
desirous of playing any game in the slot. 
No duty would be payable by the per- 
sons running such parlour under S. 3 in 
respect of the payment so received. Case 


State of 
Respon- 


law discussed. (Para 7) 

Cases Referred : Chronological Paras 

1974 Tax LR 330 (Pat) 

1972 Tax LR 2428 (Raj) § 

AIR 1957 SC 699 6 

AIR 1956 Bom 1 6 
M. Bhatnagar, for Petitioner; S. Kul- 


shrestha, for Respondents. 
SOHANI, J.:—- The order in this peti- 
tion shall also govern the disposal of 
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Miscellaneous Petitions Nos. 570, 578, 
579, 580, 581, 582, 583 and 588 all of 1981, 
as common questions of law and facts 
arise in these petitions, 

2. All these petitions únder Art. 226 
of the Constitution of India are directed 
against the notices issued by the District 
Excise Officer demanding payment of 
€ntertainment duty under the provisions 
of the Madhya Pradesh Entertainments 
Duty and Advertisement Tax Act, 1936 
(hereinafter referred to as “the Act’). 

3. The petitioners carry on business of 
running a Video Games Parlour. In the 
said parlour, machines have been installed, 
which have to be operated for playing 
games of various types. Persons are al- 
lowed free entry to the games parlour 
and a person desirous of playing any 
game puts a coin in the slot, whereby a 
knob is released. Thereafter, to play a 
game and score points to entitle one to 
get a replay without further charges, the 
player has to operate the given mechan- 
ism, in a given time with such skill as 
would enable him to score a point by 
achieving the target. It is admitted that 
in this process, the player alone and not 
the others who may be present in the 
parlour watching the player play, get 
thrilled. It is further admitted that no 
fees are charged for entry into the par- 
lour for the purpose of watching people 
playing the games. In the circumstances, 
the petitioners contend that they are not 
liable to pay any entertainment duty un- 
der the provisions of the Act. They have, 
therefore, filed these petitions for quash- 
ing notices issued by respondent No. 2 
requiring them to pay the entertainment 
duty, 


4. To appreciate the contentions raised 
on behalf of the parties, it would be 
useful to refer to the material provisions 
of the Act. Sub-cl. (a) of S. 2 provides 
that admission to an entertainment in- 
cludes admission to any place in which 
the entertainment is held. Section 2 (b) 
defines ‘entertainment’ as follows :— 

“tEntertainment” includes any exhi- 
bition, performance, amusement, game or 
sport to which persons are admitted for 
payment,” 

Then S. 2 (d) defines ‘payment for ad- 
mission’ as follows :— 

““Payment for admission” includes 
any payment made by a person, who, 
having been admitted to one part or a 
place of entertainment, is subsequently 
admitted to another part thereof for ad- 
mission to which a payment involving 
duty or more duty is required and any 
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payment for seats or other accommoda- 
tion in a place of entertainment.” 

Section 3 is a charging section. It pro- 
vides that every proprietor of an enter- 
tainment shall, in respect of every pay- 
ment for admission to the entertainment, 
pay to the State Government a duty at 
the rate specified in that behalf. 

5 The question for consideration, 
therefore, is whether coins inserted in 
the slot, to enable persons to play the 
games, amount to payment for admission 
to any performance, amusement, game 
Or sport or any other entertainment. 
That brings us to the question as to what 
is meant by the word ‘entertainment’. 

6. Now the definition of the word 
‘entertainment’ in the Act is an inclusive 
one. The power to tax entertainments is 
derived by State Legislature from entry 
No. 62 in List II of the Seventh Schedule 
to the Constitution. The Bombay High 
Court had occasion to consider the scope 
of that entry in State of Bombay v. 
R. M. D. Chamarbaugwalia (AIR 1956 Bom 
1), Though this decision was reversed by 
the Supreme Court in State of Bom- 
bay v. R. M. D. Chamarbaugwalia (AIR 
1957 SC 699) on the question as to whe- 
ther the impugned law dealt with trade, 
commerce or business, the view express- 
ed in AIR 1956 Bom 1 (supra) with re- 
gard to the scope of the expression ‘en- 
tertainment or amusement in entry 62 
has not been overruled. While dealing 
with the question as to whether tax on 
entry fees collecteq for the crossword 
competition amounted to tax on enter- 
fainments or amusements, Chagla, ©. J. 
observed as follows (at p. 11):— 

“The entertainment and amusement 
contemplated by entry 33 of List II with 
regard to legislation and entry 62 of 
List II with regard to taxes is not the 
subjective entertainment or amusement 
which a person may receive by solving 
a crossword puzzle or by indulging in 
any other mental or intellectual pleasure. 

The entertainment or amusement con- 
templated is something objective outside 
the person amused or entertained, and 
with regard to the tax on entertainment 
and amusement, the tax also is on the 
spectator who witnesses some amusement 
or entertainment.” 

We respectfully agree with the aforesaid 
observations. In this connection, we may 
also usefully refer to the following ob- 
servations of a Division Bench of the 
Rajasthan High Court in His Highness 
The Maharaja: of Jaipur Museum Trust 
v. State of Rajasthan (1972 Tax LR 2428) 
(at p, 2482) <— : 


-t 
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“In the light of the principles enun- 
ciated in the cases and the meanings as~ 
signed to the word “entertainment” in 
the various books referred to above, and 
having regard to the preamble of the 
Act, we have no hesitation in coming to 
the conclusion that to bring an exhibi- 
tion into the definition of “entertain~ 
ment” a continuous process of perform- 
ance may not be necessary but it is es- 
sential that the exhibition should be dis- 
played with a view to provide amuse- 
ment or gratification of any kind to the 
visitors and the fact that some persons 
might derive subjective gratification from 
exhibition, though not arranged for that 
purpose, is not relevant. The learned 
single Judge conveyed the same idea 
when he made the observations that the 
exhibition of articles can come within 
the definition of “entertainment” only 
when they are displayed with a view to 
provide amusement or gratification of 
any kind to the visitors who go and see 
that display and that they do proper 
amusement to them,” On behalf of the 
State, learned Advocate General con- 
tended that the charging section, ie. 
S. 3 of the Act, made it clear that the 
liability to pay tax was that of the pro- 
prietor of entertainment and reliance 
was placed on the decision in Bhola Pra- 
sad Singh v. State of Bihar, (1974 Tax 
LR 330) (Pat). That decision, however, is 
not relevant for the purpose of deciding 
the question arising in this petition 
which is whether what is offered by the 
petitioners is or is not entertainment, 
Now a visitor to be entertained must be 
provided with something which he sees 
or hears and is thereby likely to be 
amused, though it may be that occa- 
Sionally he may find that what is offered 
to him is boring, but the likelihood of 
amusement must be there on seeing or 
hearing something. If for deriving enter- 
fainment, a visitor has fo perform some- 
thing then what he sees or hears as a 
result of his performance is not enter- 
tainment provided by the petitioners. It 
is true that in the course of performance, 
a performer may also feel entertained 
but that is not what is contemplated by 
the charging section. To bring an activity 
of the proprietor within the nef of the 
charging section, that activity by itself, 
without anything more, should he likely 
fo amuse or entertain a person, 


4. In the instant case, it is admitted 
that a visitor to the video games parlour 
does not, on entering into the parlour, 
see or hear anything which entertains 
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him, It is also admitted that by merely 
inserting a coin in the slot, a person does 
not derive any amusement or thrill. It 
is only when that person operates the 
mechanism with such skill as he has, 
within a given time, in order to succeed 
in scoring a point, he is thrilled, and is 
in that process entertained, Therefore, 
what entertains a person in the video 
games parlour is his own performance 
and not the exhibition, performance, 
amusement, game or any sport offered 
by the petitioners. The payment made by 
a person to another to provide him with 
tools for deriving pleasure from his own 
performance with the help of the tools 
cannot be held to be payment to that 
another for ‘admission to entertainment?’ 
as contemplated by the Act. In our opin- 
ion, therefore, it cannot be held that the 
petitioners receive ‘payment for admis- 
Sion to entertainment’, when they collect 
amounts inserted by the persons in the 
Slot. No duty is payable by the petition- 
ers under S. 3 of the Act in respect of 
the payments so received. The notices of 
demand issued by the respondents are, 
therefore, quashed. 


8 For all these reasons, the notices 
of demand issued by respondent No. 2 
are quashed. In the circumstances of the 
case, parties shall bear their own costs of 
the petition. The amount of security, if 
any, shall be refunded to the petitioners. 

Order accordingly. 


ae ae 
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J, S VERMA, M. L. MALIK AND 
S. S. SHARMA, JJ, 

Uday Pratap Singh, Applicant v, State 
of M. P, Non-applicant, 

Mise. Criminal Case No. 1435 of 1980, 
D/- 18-1-1982. 

Criminal P, C. (2 of 1974), Ss. 95 and 96 
— Forfeiture of publication — Validity — 
Notification itself must contain statement 
of grounds for Govt,’s opinion. 

Where a ‘statement of the grounds of 
Government’s opinion’, is not contained 
in the notification forfeiting a publication, 
the notification is liable to be quashed 
on that ground alone, It is for an effec- 
“ve exercise of the statutory right given 
to the aggrieved party to approach the 
Court under S. 96 of the new Code that 
an express mention is necessary in the 
order of the ‘statement of grounds of the 
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Government’s opinion’, In such a case, 
the Court cannot make a roving enquiry 
beyond the grounds set forth in the order 
and if the grounds are altogether left out, 
there is nothing for the Court to examine, 
since this omission or absence, careless or 
calculated, resulted in a valuable right of 
the aggrieved party to approach the 
Court being defeated. 1972 Cri LJ 1323 
(SC) and 1977 Cri LJ 186 (SC), Rel. on. 
(Paras 1T, 12) 
Cases Referred: Chronological Paras 
1977 Cri LJ 186: ATR 1977 SC 202 9, 
10, 12 
1972 Cri LJ 1323: AIR 1972 SC 2086 i 
9, 1 

S. C. Dutt, for Applicant; M, V, Tamas- 
kar, for the State. 

J. S. VERMA, J.:— This is an applica- 
tion under S. 96 of the Criminal P. G 
1973, to set aside a declaration of for~ 
feiture made under S. 95 of the Code, 
contained in the notification F, No, 41-5~ 
80-X-I dated Bhopal, the 7th September 
1980, published in the -M. P., Rajpatra 
(Extraordinary) dated the Yth September 
1980, which is as under:— 

“Bhopal, the 7th September 1980—= 
Bhadra 16, 1902 F. No. 41-5-80-X-I-- 
Whereas it appears to the State Govern 
ment that 

(a) Portions appearing af pages 15, 17 
and 19 of “Smaranika” issued by the lata 
Shri Rajendra Kumar Singh Commemo- 
ration Samiti, Akaltara, District Bilaspur 
and edited by Shri Ram Adhir, published 
by Shri Uday Pratap Singh Chandel and 
printed at Gita Printing Press, Raipur. _ 

(b) portions of the article written by Shri 
Satish Jaiswal under the caption “Nagari; 
Kaam aur kaam-ki-batt”’ appearing at 
page 30 of the issue of weekly ‘Raviwar’ 
dated 10th August 1980, edited by Shri 
Surendra Pratap Singh and published by 
Shri Vashpaditya Roy and printed af 
Anand Offset Private Limited and Jivan 
Satya Printing Press, Calcutta; | 
are likely to promote feelings of enmity, 
hatred or ill-will between different castes, 
Le., Satnamis on the one hand, the caste 
Hindus on the other on the grounds that 
the aforesaid publications—~ 

(ü) cast derogatory aspersions on Sant 
Raidas, who has been held in high esteem 
by the Satnamis; | 

(ii) describe Satnamis in most malicious 
manner stating that they eat meat of ani- 
mals; and , : 

(iii) describe the women-~folk of the 
Satnamis in most insulting manner, 
and whereas in the aforesaid publications, 
the customs, food and other habits hava 
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been described in most humiliati 
3 umiliating man-~ 
ner; which caused disturbances a Akal- 
aa town of Bilaspur District and is like= 
y ie disturb public tranquillity, 
d whereas printing of the said 
mwa s . + ub= 
mata Sos e D under Section 153-A 
= ; 
1860}, enal Code, 1860 (No, 45 of 
Now, therefore, in exerci h 
; ise of th 
powers conferred by Section 95 of the 
Code of Criminal Procedure, 1973 (No. 2 
Of 1974), the State Government hereby. 
declare every copy of the above souve-~ 
nir and Weekly Raviwar, dated 10th 


August 1980, to b i 
Pc a e forfeited to the State 


. _By order and in the name of 

the Governor of Madhya Pradesh, 
Brahma Swarup, 

ae T = Addl. Chief Secy,” 

€ reler sought in this applicati i 
only in respect of the publication r 
cribed in clause (a) of the above notifica- 
ition, Le, ‘Smaranika’ or souvenir, 

2 Late Shri Rajendra Kumar Singh 
was a resident of Akaltara in aa 
Bilaspur and was a scholar in anthropo- 
logy, ; having obtained Master’s degrea 
therein, His father late Dr. Indrajeet 
Singh, was also a well known scholar of 
this _ State in anthropology and had 
obtained a Doctorate in that subject, The 
Said late Shri Rajendra Kumar Singh, in 
the course of his research work in ‘ane 
thropology, had written a research paper 
based on extracts from the books “Tribes 
and Castes of the Central Provinces of 
India By R. V. Russel and R, B. Hira Lal 
first published in 1916 and reprinted in 
1975; and “The Religious Life of India, ` 
The Chamar? by G, W., Biggs, published 
in the year 1920, The research paper 
deals with the background and social 
habits of the sect known as ‘Satnami’ in 
a area, 

- The said Rajendra Kumar Singh 
Was also a member of the State Pain 
ture and he died in July 1979. A decis 
sion was taken to compile and publish a 
Smaranika’ or souvenir to commemorate 
him on the occasion of his first death 
anniversary in 1980. It was for this 
purpose that the ‘Smaranika’ referred to 
in clause (a) of the impugned notification 
dated 7-9-1980 was published. From - 
pages 13 to 22, an article is printed in 
the ‘Smaranika about late Rajendra 
Kumar Singh and his personality as a 
research scholar in anthropology, which 
contains a Hindi translation made by 
Rajesh Kumar Singh, of the aforesaid 
research paper written by late Rajendra 
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Kumar Singh on Satnamis. It is in this 
manner that the research paper of late 
Shri Rajendra Kumar Singh, based on 
extracts from the standard works on the 
subject, appears translated in Hindi in 
the ‘Smaranika’ published to comme- 
morate him on the occasion of his first 
death anniversary, dealing mainly with 
the diverse aspects of the personality and 
achievements of late Rajendra Kumar 
Singh, who had achieved social and poli- 
tical recognition in that area. The head- 
ing of the article printed on p. 13 in the 
souvenir is ‘KUMAR SAHAB: A RE- 
SEARCH SCHOLAR — STUDY OF 
SOCIAL AND ECONOMIC STRUCTURE 
OF SATNAMIS’. It is portions of this 
research paper translated in Hindi ap- 
pearing at pages 15, 17 and 19, which 
have been treated offending resulting in 
the action taken by the State Govern- 
ment under S. 95 of the Code. 

4. In the impugned notification, the 
particular portions, which are treated as 
offending in the ‘Smaranika’ has 
indicated merely by saying ‘portions ap- 
pearing at pages 15, 17, and 19 of 
Smaranika’ without further specifying 
the exact portions at the specified pages 
and it is stated that they are likely to 
promote feelings of enmity, hatred or 
ill-will between different castes, ie, 
Satnamis on the one hand and the caste 
Hindus on the other on the ground that 
the aforesaid publications:— 


(i) cast derogatory aspersions on Sant 
Raidas, who has been held in high esteem 
by the Satnamis; 


_ (ii) describe Satnamis in most mali~ 
clous manner stating that they eat meat 
of animals; and 


(iii) describe the women-folk of the 
Satnamis in most insulting manner. 
It has further been stated that in the 
aforesaid publications, the customs, food 
and other habits have been described in 
most humiliating manner, which caused 
disturbances in Akaltara town of Bilaspur 
district and is likely to disturb public 
tranquillity and the printing of the said 
publication is punishable under S. 153-A 
of the Penal Code, 1860. These are the 
only reasons given in the impugned noti- 
fication, without specifying the particular 
portions to which they refer at pages 15, 
17 and 19 of the Smaranika. 


5. In the return filed on behalf of the 
State Government, the ground disclosed 
for issuing the impugned notification is, 
in substance that ‘Satnamis, though ini- 
tially were Chamars, they gradually had 
developed into a separate well known 
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identity and no longer treated as Cha- 
mars’ and, therefore, describing them as 
Chamars in the article at pages 15, 17, 
and 19 of the ‘Smaranika’, makes these 
portions offending. Even at the hearing 
before us, the learned Governmen: Ad- 
vocate reiterated the same stand which 
was taken in the return and stated that 
Chamars are distinct from Satnamis and, 
therefore, describing Satnamis as Cha- 
mars has offended the feelings of the 
Satnamis and that this is the real reason 
for issuing the impugned notification. It 
Was stated that the publication of this 
article in the “Smaranika” caused distur- 
bances in Akaltara in August, 1980 and; 
therefore, the State Government took 
action of issuing the impugned notifica- 
tion. i 


6. It is obvious that the ground dis« 
closed in the return and reiterated at the 


‘hearing is not disclosed in the impugned 


notification itself and, therefore, the at- 
tempt is to support the impugned noti- 
fication on this ground, disclosed for the 
first time in the return filed in this case 
and then during arguments at the hear- 
ing before us. 


7 We asked the learned Government 
Advocate to point out the specific por- 
tions at pages 15, 17 and 19, which have 
been treated as offending portions, even 
though they have not been specified in 
the impugned notification. The gist of 
the portions so indicated by the learned 
Government Advocate is stated here- 
after. At page 15, offence is taken to the 
portion in column 1, which says that it 
has been found that in the census most 
of the Chamars mentioned their caste as 
Satnami, when Satnami as such is not a 
caste but only a religious sect, to which 
almost all the Chamars belong and that 
the Chamars are spread all over the 
State of Madhya Pradesh. In column 2 
at page 15, the portion indicated says 
that it is believed that their good physi- 
que is-on account of marriage at a mature 
age and non-vegetarian food, but this 
impression is erroneous since child mar- 
riage, like other castes, is prevalent also 
amongst them, and sometimes the non- 
vegetarian food which they take is not 
fresh; and it has also to be remembered 
that many Satnamis and Ramramis, who 
have completely given up non-vegetarian 
food for several generations, also have 
good physique. At page 17, reference is 
made to the portion in the first para of 
column 2, which says that Ahirwars trace 
their origin to Chamar father and Ahir 
mother and they claim to be descendants 
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of Sant Raidas, about whom it is said 
that he had seven wives of different 
castes of whom one was Ahir and the 
son begotten from the Ahir wife is 
known as Ahirwar. At page 19, the por- 
tion is in column I of para 2, which says 
that the society treats Chamars as a low 
class and does not permit them to draw 
. water from public wells and to use other 
public places, including temples and 
schools; and they usually reside in the 
outskirts in a separate locality. These 
are all the portions at pages 15, 17 and 
19, even though not mentioned in the 
impugned notification, yet pointed out at 
the hearing before us, to be offending 
portions in the ‘Smaranika’, as justifica- 
tion for the impugned notification. Ad- 
mittedly, these are extracts from a re- 
search paper dealing with social and 
economic structure of Satnamis, written 
long back by an ardent student of 
anthropology and they find place in an 
article published in a souvenir to com- 
memorate the author on his first death 
anniversary. Accordingly, they have ta 
be read in the context and not in isola- 
tion for the purpose of a proper appre- 
Ciation. 


8. Shri Dutt, learned counsel for the 
petitioner pointed out to us that each 
and every part of the extracts appearing 
in the article at pages 15, 17 and 19 of 
the ‘Smaranika’, which is pointed out as 
offending, is verbatim reproduction from 
the standard works on the subject, which 
were printed and published long back 
and that they do not contain the original 
opinion or views of the author of this 
research paper. Shri Dutt cited the 
‘Tribes and Castes of the Central Pro- 
vinces of India, by R. V. Russel and R. B. 
Hira Lal, Vol. IT published in 1916 and 
reprinted in 1975, and referred to the 
Chapter on Chamar commencing at 
page 403 of that book. We find that all 
these portions appearing at pages 15, 17 
and 19 of the ‘Smaranika’, pointed out 
by the learned Government Advocate as 
the offending portions to justify issuance 
of the impugned notification including 
that relating to Sant Raidas, are a mere 
reproduction from this book by Russel 
and Hira Lal, which was first published 
in the year 1916 and reprinted in 1975. 
Admittedly, no similar action was ever 
taken to forfeit this book by Russel and 
Hira Lal, or other such books, including 
that by G. W. Briggs, on the same sub- 
ject, the contents of which, while deal- 
ing with Chamars of this State, are tha 
same. 
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9. We would, however, prefer to con- 
fine our decision to a narrow ground 
raised by the learned counsel for the 
petitioner, Placing reliance on Narayan 
Das v. State of M. P., AIR 1972 SC 2086: 
(1972 Cri LJ 1323); State of U. P. v. Lalai 
Singh, AIR 1977 SC 202: (1977 Cri LJ 
186), learned counsel for the petitioner 
contended that the statement of grounds 
of Government’s opinion is not contained 
in the impugned notification and for this 
reason alone, the notification in respect 
of the ‘Smaranika’ referred to in cl. (a) 
therein, must be quashed, It is also con- | 
tended that the Court cannot take into 
account the justification for the impugned 
notification revealed in the return or 
given out at the hearing and must con- 
fine its decision only to that which is 
contained in the impugned notification. 
It is urged that the requisite statement 
of grounds of the Government’s opinion 
not being contained in the impugned 
notification, furnishing ‘the same at the 
hearing or even in the return cannot 
cure the defect. In our opinion, this con- 
tention must be accepted. 

10. In Narayan Das’s case (supra), the 
order gave no indication of the facts or 
the statements or ‘the representations 
contained in the book, which would come 
within the mischief of the section. The 
State Government merely gave its opin- 
ion and not a statement of grounds for 


‘its opinion. It was held that the grounds 


must be distinguished from the opinion 
ultimately formed on that basis and jin 
the absence of the grounds of opinion, 
the order of the Government had to be 
quashed. It was pointed out that the 
grounds of opinion mean the conclusion 
of facts whereupon the opinion is based. 
In Lalai Singh’s case (supra), the im- 
pugned notification contained an appen- 
dix setting out in tabular form  particu~ 
lars of the relevant pages and lines of 
the offending publication, which, presum< 
ably, were the materials which were re- 
garded as scandalising. The question was 
whether this much compliance was suffi- 
cient to meet the statutory requirement 
before forfeiture of the book, mentioning 
in the impugned notification that in tha 
opinion of the Government, ‘this book 
was sacrilegiously, outrageously objec- 
tionable. being deliberately and malici- 
ously intended to outrage the religious 
feelings of a class of citizens of India, 
viz. Hindus by insulting their religion 
and religious beliefs and the publication 
whereof is punishable under Sec. 295-A, 
I. P. C. These contents of the impugned 
notification were held to be insufficient 
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for its sustenance as a valid order and 
in reaching that conclusion the Supreme 
Court indicated the requirements of a 
valid order under this provision. 


11. One of the three essential require- 


ments of a valid order was indicated as 
‘a statement of the grounds of Govern- 
ment’s opinion’. It was also held that if 
the grounds were not specifically stated, 
they could not be treated as implied and 
the absence thereof was fatal to the 
validity of the impugned order. It was 
further pointed out that the Court can- 
not make a roving enquiry beyond the 
grounds set forth in the order and if 
the grounds are altogether left out, 
there is nothing for the Court to 
examine, since this omission or absence, 
careless or calculated, resulted in a valu- 
~ able right of the aggrieved party to ap- 
proach the Court being defeated. It is 
for an effective exercise of the statutory 
right given to the aggrieved party to ap- 
preach the Court under S. 96 of the new 
Code that an express mention is neces- 
sary in the impugned order of the ‘state- 
ment of grounds of the Government's 
opinion’. 

12. In Lalai Singh’s case, the impugn- 
ed notification contained far more parti- 
culars than are present in the instant 
case, inasmuch as the notification con- 
tained an appendix setting out in tabular 
form particulars of the relevant pages 
and lines considered to be offending re- 
quiring issuance of the notification. Even 
then the statutory requirement of stating 
. the grounds of Government’s opinion was 
held to be not fulfilled, In the instant 
case, even these particulars are not con- 
tained in the impugned notification and 
they have been disclosed for the first 
time at the hearing before us and not 
even in the return. The justification given 
in the return and at the hearing to sup- 
port the impugned notification is not 
even indicated much less mentioned 
therein. In view of the essential require- 
ments of a valid order indicated by the 
Supreme Court in these decisions, it is 
difficult to uphold the notification, chal- 
lenged in the present case, as valid. Ap- 
plying the test indicated by the Supreme 
Court, it is obvious that the essential re- 
_ quirement of a statement of the grounds 
of Government’s opinion’, is not contain- 
ed in the impugned notification and for 
that reason alone, the notification issued 
in respect of the ‘Smaranika’ mentioned 
in clause (a) of the notification, must be 
quashed. 


1982 Madh. Pra/i2 IX G—31-32 


Ishwari Sharan Deo Guru Ramcharandas v. State (SB) 


M. P. 177 


13. It may be reiterated that the real 
reason or ground for issuing the impugn- 
ed notification in the present case has 
been given’ out only at the hearing be- 
fore us and that the same is wholly ab- 
sent in the impugned notification. The 
State Government itself cannot, there- 
fore, support the impugned notification 
merely on the contents thereof, 
alone, as indicated by the Supreme Court, 
has to be seen by the Court for judging 
its validity and a roving enquiry beyond 
the grounds set forth in the notification 
is not legally permissible. We would, 
therefore, confine our decision to quash 
the impugned notification, on this short 
ground alone. l 

14. Consequently, this petition is al- 
lowed and the impugned notification 
dated 7th September, 1980, quoted above, 
is quashed in so far as it relates to for- 
feiture of the ‘Smaranika’ described in 
cl. (a) of the notification. No order as to 
costs. 

Petition allowed. 
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SPECIAL BENCH 

G. L. OZA, S. S. SHARMA AND 
B. C. VERMA, JJ. 

Mahant Ishwari Sharan Deo Guru Ram- 
charandas, Applicant v. State of Madhya Pra- 
desh, Opposite Party. 

Mise. Civil Case No. 423 of 1977, DJ- 
31-3-1982. * 

Stamp Act (2 of 1899), Ss. 57, 59, 56 and 
47-A (inserted by (M. P. Second Amendment) 
Act 8 of 1975) — Reference under S, 57 — 
Jurisdiction of High Court — No specific 
question of law referred to the Court for its 
opinion — Reference made for setting aside 
order of S. D. O. (Collector, Stamps), which 
the Board of Revenue (Chief Controlling Re- 
venue Authority} could not do in its revisional 
jurisdiction under S. 56 — Held, High Court 
had no such jurisdiction under Ss. 57 and 59 
~~ Reference rejected — Proper remedy is to 
file appeal under S. 47-A (4) before Divisional 
Commissioner. (Pt. conceded.) 

(Paras 7, 9, 11, 14) 
Cases Referred: Chronological Paras 
AIR 1975 Madh Pra 209 : 1975 Revenue 

Nirnaya 453 5 

1965 Revenue Nirnaya 374 5 





* 
* Against order of R., P. Kapoor, Member, 
Board of Revenue, M. P., D/- 29-8-1977. 


EZ/FZ/C295/82/VCD 


which - 
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Y. S. Dharmadhikari, for Applicant; R. K. 
Verma, Dy. Advocate-General, for the State. 


OZA, J. :— This is a reference under Sec- 
tion 57 of the Stamp Act made by the Board 
of Revenue, Madhya Pradesh being the chief 
controlling revenue authority. 


2. This reference has been made under 
very peculiar circumstances. The proceed- 
ings started in Case No. 18-B/103 of 1975-76 
before the Sub-Divisional Officer (Collector 
Stamps), Bematara on a report of the Sub- 
Registrar dated 26-12-1975. The Sub-Re- 
gistrar reported that the petitioner Mahant 
Ishwari Sharan Deo had undervalued a gift- 
deed. executed in favour of Nimbark San- 
skrit Vidyalaya Samiti, The deficit was 
estimated at Rs. 17,100/- and receiving this 
report, the Sub-Divisional Officer passed an 
order on 14-5-1976 accepting the report of 
the Registrar and directing the party to be 
summoned and ultimately, on 26-10-1976 in 
the presence of the person who had submit- 
ed the document for registration, the Sub- 
Divisional Officer directed the payment of 
the amount by instalments of Rs. 2,500/- per 
/monih. 


3. Against this order of the Sub-Divisional 
Officer a revision was preferred to the Board 
of Revenue which after hearing the argus 
ments observed that ordinarily orders passed 
by the Sub-Divisional Officer would have 
been set aside as it is not clear under what 
provisions of law the Sub-Divisional Officer 
was acting but it has been observed by the 
learned Member of the Board of Revenue 
that by M. P. Second Amendment Act, 1975, 
the provisions of Stamp Act have been am- 
ended and a new S. 47-A has been inserted 
and this has come in force from 7-5-1975 
and as the gift-deed was registered on 26-12- 
1975, this S, 47-A would be applicable. But 
the learned Member felt that under this sec- 
tion, rules have been framed and the Sub- 
Divisional Officer has proceeded under Sec- 
tion. 47-A but has not followed at all the rules. 
and the procedure prescribed under the 
scheme under S. 47-A itself. 


4, The learned Member also felt that as 
the Sub-Divisional Officer did not follow the 
procedure the aggrieved party could not avail 
of his right of appeal under sub-section (4) 
of S. 47-A and thereby a confusion has been 
created and a revision was filed before the 
Board of Reyenue under S. 56. The learned 
Member has also: recommended that the 
order passed by the Sub-Divisional Officer 
has to be quashed as it is in complete dis- 


regard of the provisions of the Act and the 


rules and that the matter has to be remanded 
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so that the Sub-Divisional Officer may follow 
the procedure prescribed under Section 47-A 
and dispose of the matter. But the learned 
Member of the Board felt a difficulty that 
the Board sitting as the Chief Controlling Re- 
venue Authority could not set aside the order 
of the Sub-Divisional Officer in exercise of 
jurisdiction under S. 56 (1), and feeling this 
difficulty, it appears that the learned Mem- 
ber of the Board felt that what the Chief Con- 
trolling Authority could not do under S. 56 
could be done by this Court exercising juris- 
diction under S. 57 and, therefore, this refer- 
ence has been made. 


5. The learned Member of the Board 
came to this conclusion in view of a decision 
of this Court reported in Chaturbhujdas v. 
State of M. P., 1975 Revenue Nirnaya 453 : 
(AIR 1975 Madh Pra 209) where it was held 
that the Chief Controlling Revenue Auth- 
ority exercising jurisdiction under sub-s, (1) 
of S. 56 is not competent to exercise appel- 
late powers and to this extent, the view taken 
by the learned Member of the Board appears 
to be correct. The other decision which has 
been referred to by the learned Member of 
the Board i.e. Komalchand v. State, 1965 
Revenue Nirnaya 374 pertains to the jurisdic- 
tion of the Registrar but in view of amend- 
ed provisions contained in S. 47-A that deci- 
sion will have no application and in view of 


‘these amended provisions now the Board has 


jurisdiction as a second appellate Court. But 
that jurisdiction could only be exercised if 
an appeal is preferred to the Board of Reve- 
nue against an order passed by the Commis- 
sioner of the Division exercising the. jurisdic- 
tion as a first appellate ‘Court under Sec- 
tion 47-A (4). 

6. On receiving a reference, jurisdiction of 
this Court has been provided in S. 59 of the 
Stamp Act and it has been provided that this 
Court will, after hearing, decide the question 
raised in the reference order and it further 
provides that this Court will send a copy of 
the judgment to the Revenue Authority who 
has made the reference and the Revenue 
Authority is expected to dispose of the case 
in conformity with the judgment of this 
Court. 


7. In this reference, there is no specifie 
question referred to this Court for its opinion. 
What appears from the order of the learned 
Member of the Board of Revenue is :-— 

That he felt the difficulty that as the matter 
has come to his notice by way of a revision 
petition exercising jurisdiction under S. 56, 
the Board is not competent to set aside the 
order passed by the Sub-Divisional Officer 
(Collector, Stamps), 
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But it is clear from the order that the 
learned Member did not seek the opinion of 
this Court on this question. 


8. The other question discussed in the 
order passed by the learned Member is that 
the order passed by the Sub-Divisional OM- 
cer being an order under S. 47-A of the 
Stamp Act is in total disregard of the provi- 
sions of S. 47-A and the rules framed there- 
under and, therefore, it cannot be maintain- 
ed. So far as this matter also is concerned, 
the learned Member is not in doubt and has 
not sought any opinion of this Court on fhis 
question but he has clearly come to the con- 
clusion that this order must be set aside. 


9, Except these two questions, the order 
of the Board does not disclose any other 
question and a perusal of the order clearly 
goes to show that the reference is not being 
made to get the opinion of this Court on 
any question of law but the learned Member 
felt the difficulty that the order passed by 
the Sub-Divisional Officer which has to be 
set aside but exercising jurisdiction under 
S. 56, the learned Member of the Board of 
Revenue could not exercise that jurisdiction 
and, therefore, the learned Member felt that 
what the Board as the Chief Controlling Re- 
venue Authority could not do under S. 56, 
this Court exercising jurisdiction under Sec- 
tions 57 and 59 could do it and, therefore, 
in substance the learned Member expects this 
Court to set aside the order passed by the 
Sub-Divisional Officer and remand the case 
so that the Sub-Divisional Officer (Collector, 
Stamps) be directed to proceed in accord- 
ance with the provisions of S. 47-A and rules 
framed thereunder. But unfortunately, this 
could not be done by this Court in exercise 
of jurisdiction under Ss. 57 and 59. 


10. Section 57 provides for a reference to 
this Court and it reads :— 


“57. Statement of case by Chief Controlling 
Revenue Authority to High Court.— (1) The 
Chief Controlling Revenue Authority may 
state any case referred to it under S. 56, sub- 
section (2), or otherwise coming to its notice, 
and refer such case, with its own opinion 
thereon-—— 


(a) if it arises in a State, to the High Court 
for that State; 


(b) if it arises in the Union Territory of 
Delhi or. Himachal Pradesh, to the High 
Court of Punjab; 


(c) if it arises in the Union territory of 
Manipur or Tripura, to the High Court of 
Assam; 
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(d) if ii arises in the Union territory of tha 
Andaman and Nicobar islands, to the High 
Court of Calcutta; and 


(e) if it arises in the Union territory of the 

Laccadive, Minicoy, Aminidevi islands, to th> 
High Court of Kerala.” 
And what this Court can do is provided in 
S. 59 and the provisions of S. 59 (2) clearly 
provide that this Court could only send a 
copy of its judgment (opinion on the ques- 
tion referred to it) to the Chief Controlling 
Revenue Authority and the Chief Controlling 
Revenue Authority will dispose of the matter 
in conformity with the opinion expressed bv 
this Court. It is, therefore, clear that even 
if on the question of the legality of the order 
passed by the Sub-Divisional Officer, an 
opinion is recorded and sent to the Chief 
Controlling Revenue Authority (Board of Re- 
venue), the Board could not set aside the 
order of the Sub-Divisional Officer as the 
learned Member himself expressed his in- 
ability, as $. 56 does not confer jurisdiction 
on the Chief Controlling Revenue Authority 
to entertain a revision and set aside the order 
passed by the Collector of Stamps in exercise 
of jurisdiction under S. 47-A as if the learned 
Member of the Board could dispose of the 
matter, he has clearly held about the orders 
of the Sub-Divisional Officer that they are 
not in accordance with S. 47-A and rules 
and, therefore, a reference to this Court was 
not necessary. (sic) 


11. It is, therefore, clear that the referenc 
has been made to this Court by the learned 
Member of the Board only because he felt 
that what he could not do in exercise of 
jurisdiction under Sec. 56 this Court could 
do in exercise of S. 57 read with S. 59 but 
it appears that the learned Member of | the 
Board is not correct. Learned counsel for 
the petitioner who filed the revision before 
the Board of Revenue and the learned De- 
puty Advocate General appearing for the 
State frankly conceded that this Court has 
not such jurisdiction under S. 57 read with 
S. 59 as is probably understood by the 
learned Member of the Board of Revenue. 
It would have been a different matter if a 
petition (sic) under Art, 226 or 227 before 
this Court. 

12. Section 47-A which has been inserted 
by the said Amendment and admittedly ap- 
plicable to the facts of the case clearly pro- 
vides for the procedure to be followed by 
the Collector on receiving a reference under 
sub-sec. (1) of S. 47-A from the Registering 


‘Officer’ appointed under the Registration Act. 


Sub-sec. (2) of S. 47-A provides for the pro- 
cedure and it appears that rules have been 
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framed for action under this provision. Sub- 
section (4) of Section 47-A reads :—~ 


“(4) Any person aggrieved by an order of 
the Collector under sub-section (2) or sub- 
tion (3) may in the prescribed manner ap- 
peal against such order to the Commissioner 
of the division.” 


This provision clearly provides for filing of 
an appeal before the Commissioner and it is 
clear that if the order is passed by the Sub- 
Divisional Officer acting as a Collector of 
Stamps, under S. 47-A (2) or (3), the only 
course open to the aggrieved party was to 
prefer an appeal to the Commissioner of the 
Division as provided for in sub-sec. (4), Sub- 
sec. (5) of this section further provides that 
any person aggrieved by the order of the 
Commissioner of the Division may prefer an 
appeal against the order of the Commissioner 
to the Chief Controlling Revenue Authority 
and it could not be doubted that if the matter 
had come to the Board of Revenue under 
sub-sec, (5) of S. 47-A, it would have been 
possible for the learned Member of the 
Board of Revenue to consider the order of 
the Sub-Divisional Officer and set it aside if 
he came to the conclusion that the order of 
the Sub-Divisional Officer was not in ac- 
cordance with law. But it appears that the 
learned Member of the Board felt that as the 
order of the Sub-Divisional Officer did not 
indicate as to the provisions under which he 
was acting, it prevented the petitioner to 
prefer an appeal under sub-sec. (4) of Sec- 
tion 47-A. Bui the learned Member having 
come to this conclusion, the only course 
open to him was to return the revision memo 
presented to the Court with a direction that 
the petitioner should prefer an appeal to the 
Commissioner under sub-sec. (4) and what 
has been stated by the learned Member of 
the Board about the absence of indication 
of the provisions under which the Sub-Divi- 
sional Officer was acting which created con- 
fusion in the mind of the petitioner, could 
have been used by the petitioner as a 
good ground for condonation of delay when 
he had received the revision back and pre- 
ferred an appeal before the Commissioner of 
the Division. But instead of doing that the 
learned Member probably felt that in exercise 
of jurisdiction under Sections 57 and 59 this 
Court could pass any orders setting aside the 
order passed by the Sub-Divisional Officer 
(Collector of Stamps) and, therefore, made 
this reference without mentioning the ques- 
tion on which he sought the opinion of this 
Court, only hoping that this Court will do 
the needful. But as discussed above, the 
jurisdiction of this Court under Section 57 
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read with Section 59 is not as is understood 
by the learned Member of the Board of Re- 
venue. 


13. Learned counsel for the petitiones, 
although agreed that this Court could not 
decide the matter and set aside the order in 
exercise of jurisdiction under S. 57 read with 
S. 59 yet expressed the difficulty that the 
petitioner having been directed to pay sub- 
stantial amount and if he prefers an appeal 
now to the Commissioner of the Division, it 
may be thrown out only on the ground of 
limitation. The apprehension of the learned 
counsel, no doubt, appears to be well found- 
ed but it could not be doubted that in a stale 
of confusion in which the Sub-Divisional 
Officer proceeded with the matter and the 
manner in which the matter has been referred 
to this Court, as has been discussed in detail 
above, will afford to the petitioner with a 
sufficient cause which could be placed before 
the appellate authority for consideration of 
the question of condonation of delay. 


i4. In our opinion, therefore, the refer- 
ence could not be accepted. But the only 
course open to the learned Member of the 
Board of Revenue appears to be to return 
the memo of revision with a direction that 
the petitioner may file it after amending it as 
an appeal before the Divisional Commissioner. 
Consequently, the reference is rejected. In 
the circumstances of the case, parties are 
directed to bear their own costs. 


Reference rejected. 
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G. P. SINGH, C. J. AND 
FAIZANUDDIN, J. 


M. T. Cloth Market Merchants Associa- 
tion, Indore, Petitioner v, Indore Municipal 
Corporation, Indore and others, Respondents. 

Misc. Petition No. 172 of 1980, D/- 25-8- 
1981. 


(A) M. P. Municipal Corporation Act 
(23 of 1956), Ss. 132 and 133 — Imposition 
of tax — Procedure for — Permission of 
Govt. or any Govt. department is not neces- 
sary. 

As no permission of the Government of 
any Government Department is necessary 
under the law for imposition of the tax the 
reference to such a permission in the order 
of the Administrator has to be ignored and 
the imposition of the tax would not be invalid 
even if there was no permission of the Gov- 
ernment, Section-133 (3) provides that the 
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notification of the imposition of a tax shall 
be conclusive evidence that the tax has been 
imposed in accordance with the provisions of 
the Act. It is not open to the petitioner to 
, challenge ihe imposition of the tax after it 
is finally notified for want of a non-essential 
requirement, (Para 10) 


(B) M. P. Municipal Corporation Act 
(23 of 1956), Ss. 132, 133, 173 and 174 — 
Imposition of drainage tax and lighting rate 
— Absence of bye-laws — Effect. (Constitu- 
tion of India, Arts. 265, 226). 


Where the assessment list of property tax 
under the Sampatti Kar Adhiniyam which 
furnished the basis for assessing the taxes 
by the Corporation was available to the Cor- 
poration, a detailed procedure for assessment 
of the taxes was not necessary. Even in the 
absence of bye-laws the taxes could be as- 
sessed after following the principles of natural 
justice. It is true that Art. 265 of the Con- 
stitution directs that no tax shail be levied 
or collteced except by authority of law, but 
the Constitution does not make it obligatory 
that the procedural provisions for assessment, 
which depend upon the nature of the tax im- 
posed by the statute, must be detailed. Even 
a provision to make an assessment in accord- 
ance with quasi-judicial procedure need not 
be expressly made and the assessment and 
recovery of the tax will be upheld if an im- 
plied provision to that effect can be inferred. 
Sections 173 and 174 of the Corporation Act 
laid down a quasi-judicial procedure for as- 
sessment of the tax which could be followed 
in the absence of any bye-laws. The same 
_ principle applies here and the absence of the 
bye-laws did not make the assessment and 
collection of the taxes invalid, AIR 1972 SC 
2563; 1975 Tax LR 1932 (Madh Pra) and 
1980 Jab LJ 530, Rel. on. (Para 14) 


(Cc) M, P. Municipal Corporation Act 
(23 of 1956), S. 132 (1), (2) and (6) — Im- 
position of taxes specified in swh-sections (1) 
and (2) — Not obligatory for Govt. to pre- 
scribe any maximum or minimum with respect 
to amount or rate of taxes. 

A perusal of the provision of S. 132 (6) 
would show that it is not obligatory for the 
Government to prescribe any maximum or 
minimum with respect to the amount or to 
the rate of taxes specified in sub-sections (1) 
- and (2) of Section 132. When these limits 
are prescribed, the Corporation’s power of 
taxation must be exercised within the limits 
but omission to prescribe the maximum and 
minimum limits do not take away the power 
of the Corporation to impose the taxes. 1979 
MPL] 85, Distinguished. ‘(Para 17) 


M. T. Cloth Market Merchants Assocn, v. Indore Municipal. Corpn. 


M. P. 181 


Cases Referred: Chronological Paras 


(1981) Mise, Petn. No. 11 of 1972, DJ- 19-1- 
1981 (Madh Pra) (indore Bench), Anani v. 
v. M. C. Indore 15 

1980 Jab LJ 530 14 

1972 MPLJ 85 : 1978 Jab LJ 622 16, 17 

(1979) Misc. Peto. No. 253 of 1974, Dj- 2-3- 
1979 (Madh Pra), Madhya Pradesh Awas 
Samasya Nivaran Sanstha v. Indore Muni- 
cipal Corporation 1S 

(1979) Misc, Fetn. No. 781 of 1974, D/- 2-3- 
1979 (Madh Pra), Gujarati Co-operative 
Housing Society Ltd. v. Indore Municipal 
Corporation 15 

AIR 1975 Madh Pra 223 : 1975 MPLJ 525 

15, 18 

1975 Fax LR 1932 : 1975 MPL] 326 14 

AIR 1972 SC 2563 : 1973 Tax LR 1607 14 
S. R. Phadnis, for Petitioner; S. I. Dhanji, 

for Respondents. 


G. P. SINGH, C. J.:— By this petition 
under Article 226 of the Constitution of 
India, the petitioner challenges the imposition 
of lighting tax, drainage tax, general sanitary 
cess and the graduated flat rate by the 
Municipal Corporation, Indore. The peti- 
tioner further prays for quashing Bill No. 597 
dated 14th January, 1978 (Annexure 1 to the 
petition), 

Z. Section 132 of the M. P. Municipal 
Corporation Act 1956, enumerates the taxes 
which can be imposed by a Municipal cor- 
poration. The section, in so far as relevant 
for purposes of this case, reads as follows: 


“S. 132. Taxes to be imposed under this 
Act. (1) For the purpose of this Act, the 
Corporation shall impose— 


(a) a tax payable by the owners of the 
buildings or lands situated within the city 
with reference to the gross annual letting 
value of the building or land called the pro- 
perty tax; 

XX XX XX 

(c) a general sanitary cess for the con- 
struction and maintenance of public latrines 
and for removal and disposal of refuse; 

(d) a water rate; 


Provided that the water tax shall be levied 
only in respect of the premises— 


(a) to which the private water-supply is 
furnished from, or which are connected by 
means of communication pipes with any 
Municipal or Government water-works or 

(b) which are situated in a portion of the 
city in which the Commissioner has given 
the pubic notice that the Corporation has 
arranged to supply water from Municipal or 
Government water-works by means of pri- 
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vate water connections or public stand pots, 
fountains or by any other means. 


(2) In addition to the taxes mentioned in 
sub-section (1) the Corporation may, for the 
purposes of this Act, impose any of the 
following taxes, namely, 

XX XX XX 

(e) a lighting rate where the lighting of 
public streets, places and buildings is under- 
taken by the Corporation: 


XX XX AX 


(g) a drainage tax, where a system of 
drainage has been introduced; 


AX XX XX 


(3) Subject to the provisions of Art. 277 
of the Constitution of India any tax which 
immediately before the commencement of the 
Madhya Pradesh Municipal Corporation Law 
(Extension) Act, 1960 was being lawfully 
. levied by the Corporation may, notwithstand- 
ing that such tax is not specified in sub-sec- 
tion (1) or (2), continue to be levied by the 
Corporation. 

(4) The imposition of any tax under this 
section shall be subject to the provisions of 
the Act and of any other enactment for the 
time being in force. 


(5) The Municipal taxes shall be assessed 
and levied in accordance with the provisions 
of this Act and the rules and bye-laws made 
thereunder, 

(6) The Government may, by notification 
in the Gazette, prescribe such maximum and 
‘minimum limits with respect of the amount 
or to the rate or both as may be specified in 
such notification within which the Corpora- 
tion may impose taxes mentioned in sub-sec- 
tions (1) and (2). 


A perusal of the section quoted above 
would show that the taxes mentioned in sub- 
section (1) are obligatory. In other words, 
the Corporation must impose these taxes. 
General sanitary tax and water rate fall under 
this category. The taxes mentioned in sub- 
section (2) are not obligatory but they can 
also be imposed by the Corporation. Light- 
ing rate and drainage tax come under this 
class. Apart from the faxes which can be 
imposed under sub-sections (1) and (2), the 
Corporation can continue to levy any tax 
not mentioned therein which immediately 
before the commencement of the M. P. 
Municipal Corporation Law (Extension) Act, 
1960 was being lawfully levied by the Cor- 
poration. The taxes as provided in sub-sec- 
tion (5) are to be assessed and levied in ac- 
cordance with the provisions of the Act and 
the rules and bye-laws made thereunder. Sub- 
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sec. (6) authorises the Government to pre- 
scribe maximum and minimum limits of the 
taxes. 


3. The procedure for imposition of taxes 


is contained in Section 133 which reads as , 


follows: 


“S, 133. Procedure for imposing tax.— (1) 
The Corporation may at a special meeting 
bring forward a resolution to propose the 
imposition of anv tax under S. 132 defining 
the class of persons or description of pro- 
perty proposed to be taxed, the amount or 
rate of tax to be imposed and the system of 
assessment to be adopted: 


Provided that no such resolution shall be 
passed by the Corporation for the imposition 
of any tax coming under Cl. (0) of sub-sec- 
tion (2) of Section 132 unless the Govern- 


ment shall have first given their approval to w 


the selection of the tax by the Corporation 


(2) Such resolution shall be published in 
the Gazette and in such other manner as may 
be prescribed by bye-laws. Any person re- 
siding within the city and objecting to pro- 
posed tax may, within thirty days from the 
publication of the resolution in the Gazette, 
submit his objection in writing to the Cor- 
poration and the Corporation shall at a spe- 
cial meeting take his objection into con- 
sideration, 


(2-A) If the Corporation decides to amend 
its proposals or any of them, it shall publish 
amended proposals, along with a notice in- 
dicating that they are in modification of those 
previously published for objection. 

(2-B) Any objections which may be received 
to the amended proposals within thirty days 
shall be dealt with in the manner prescribed 
in sub-sec. (2-A). 

(2-C) The Corporation shall publish its 
final proposals in the Gazette, and the tax 
shall then come into force on such date as 
may be specified in that notification. 

(3) A notification of the imposition of a 
tax under this section shall be conclusive evi- 
dence that the tax has been imposed in ace 
cordance with the provisions of this Act. 

(4) Nothing contained in this section shall 
apply to tax mentioned in Clause (a) of sub- 
sec. (2) of S. 132 which shall be charged and 
levied in accordance with S. 135. 

Briefly stated, the first step is passing of a 
resolution defining the class of persons, de=- 
scription of property proposed to be taxed, 
the amount or rate of tax to be imposed and 
the system of assessment to be adopted. The 
resolution is published in the Government 
Gazette for inviting objections. Objections 
filed within thirty days are considered by the 
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Corporation. The Corporation then publishes 
its final proposals and the tax comes into 
force on the date as may be specihed in the 
notification. The notification of the imposi- 
tion of tax is conclusive evidence that the 
tax has been imposed in accordance with the 
provisions of the Act. 


4. Property tax is one of the taxes which 
the Corporation can impose (see S. 132 (1) (a)). 
The imposition of this tax is regulated by Sec- 
tions 135 to 159. The rate of property tax 
is relatable to annual value which is defined 
in Section 138. The preparation of assess- 
ment list is covered by Sections 143 to 152. 


5. The proposal for imposition of drainage 
tax was passed by resolution dated 10th 
March, 1970. By this resolution the Corpora- 
tion proposed to levy drainage tax at the rate 
of 14% of the annual value of buildings in 
areas where a system of drainage has been 
introduced by the Corporation. It was also 
proposed that annual] letting value for im- 
position of drainage tax be taken to be that 
which is determined from iime to time for 
imposition of property tax by the Corpora- 
tion or by the State Government. It was 
further proposed that even if the owner of a 
house did not obtain any connection from 
the Corporation drainage line, he will be 
liable for payment of drainage tax unless the 
drainage connection is refused by the Cor- 
poration. These proposals made in the re- 
solution dated 10th Mar., 1970 were publish- 
ed in the Government Gazette dated 7th Aug., 
1970 for inviting objections. The proposals 
along with the objection received were again 
considered by the Administrator by order 
dated 26th October, 1970 as by then the Cor- 
poration had been superseded. The Admin- 
istrator rejected the objections and approved 
the proposals. The Corporation then pub- 
lished the final proposals and notified that 
the drainage tax shall come into force from 
ist Apr., 1971. .This notification as publish- 
ed in the Gazette dated 26th Mar., 1971 
reads as follows :— 


“aaga wT. miaa fara aferfae, 
Qcog (S. 33} FL 0944) arer 233 a 
sqarua 3 (a) $ ata saa aA a 
o yA A ort ga saa afafa at aTr 23Q 

el sq- (2) a @e (3) $ aga 
smar wat se-frare Te wt fe am saras 
aru stag main YI. fetta 3 afeat 
ggwo ga eaa fam ward. sit fa 
qa X afafa at arr 3 A a 
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aar (3) & aqare waga fadis © ATE, 
@%oo0 R gara st aag 

aa: ga afaqaar aaa sifat frar arat 
è fs gadaa at fais g ate 2202 a 
sale aat ata A sry arate Bae eT” 


6 By resolution dated tiith March, 1970, 
the Corporation proposed to impose lighting 
tate ai the rate of 0.4% of the annual letting 
value of a house in areas where the lighting 
of public streets, places and buildings are 
undertaken by the Corporation. The annual 
letting value as determined from time to time 
for imposition of property tax by the Cor- 
poration or by the Government was pro- 
posed to be the basis for imposition of light- 
ing rate. It was also proposed that a house 
situated in an area where street lighting is 
undertaken by the Corporation be taxed even 
though there is no electric connection in the 
house. The proposals were published in the 
Government Gazette dated 7th Aug., 1970. 
The objections were considered and over- 
ruled by the Administrator by his order 
dated 26th Oct., 1970 and the proposals were 
approved. The final proposals were made 
effective from 1st Apr., 1971 and were pub- 
lished by a notification in the Government 
Gazette dated 26th March, 1971 which reads 
as follows :— 


“asyr are orfear fara afafrag 
RRE (FAB, TT SKE) aTe 23g a 
gq ara y (a) è aaia sea afrai ai 
sa A oR gg sat afafa at atar 
33 at say (R) a de (g) FÈ 
aaia awar aar gary afat st fis 
TTT TATAH gr Weary BHIR 492, faata 
VQ HITT @Qoo ary efta faar z, 
at fe ga A afafa at arer 933 aT Iad- 
ater (2) aqar aaqa, famis w amea 
łg90 F qafa A ward t 

aa: ga afagaar carer arga faar amat 
q@ fe aqaa ae feats 2 ate geog a 
Hare TUT Ata A AT He sa ara y” 

7. Ehe imposition of general sanitary cess 
was proposed by the Administrator’s order 
dated. 22nd January, 1971 at the rate of 4% 
of the annual letting value. The proposal was 
published for inviting objection. The objec- 
tions were considered by the Administrator by 
his order dated 21st June, 1971. The Admin- 


istrator reduced the rate of cess to 2% of 
the annual letting value. The amended pro- 
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posals were again published in Government 
Gazette of 11th Feb., 1972. The objections 
received were finally considered and rejected 
by order dated 15th Nov., 1972 and the pro- 
posal to impose general sanitary cess at 2% 
was approved. It was also ordered that it 
shall come into force from ist Apr., 1973 
and that a final notification be published in 
Government Gazette with the approval of 
the local Government Department (Urban). 
The final notification was published in the 
Gazetie dated 24th Aug., 1973 as follows :— 


‘ar saa wt afaa faa marg fe 
qaga waz afent fara afaftand gug 
HB. 2 AL WAR at Be VIR Bl rT 
(3) ($) è are qfsa arer 233 FF 
da 2 nT wade (a) sty sats sad 
erat afad $ salt A ara gq TAX 
saras BU sea wais 3g farina VY TA 
g9 ciga waar qa a ama feria 
a2 Heat 9209 A faafia scarier at rg 
a waar & sma makai a gata TE 
qaras aren BATH QR faa gu aaea 
squ sare afar eifa sar al TS 
qa TT CATSTT-ST HT TEITAT TA F 
satfad aa a feats A aera age at 
drat i saraa grat” 


8. The bye-laws in respect of drainage 
tax were published in the Gazette dated 28th 
Dec., 1973. Bye-law No. 4 of these bye- 
laws provides that the tax shall be levied at 
1.5% of the annual letting value or at such 
rate as may be fixed from time to time and 
the annual letting value shall be taken to be 
that value as may be determined for imposi- 
tion of property tax in accordance with Sec- 
tions 139 to 159 of the Act. Bye-laws relating 
to lighting rate were published in Govern- 
ment Gazette dated 24th May, 1974. Bye- 
law No. 4 of these bye-laws also provides 
that lighting rate shall be levied at 40 
paise per cent of the annual letting value as 
determined for imposition of property tax in 
accordance with Sections 135 to 138. Bye- 
laws relating to general sanitary cess were 
finally published in Government Gazette 
dated 28th December 1973. Bye-law No. 4 
of these bye-laws provides that the cess 
would be imposed at 2% of the annual letting 
value as defined in S. 138 and as determined 
for imposition of property tax. 


9. The first contention raised by the 
learned councel for the petitioner is that the 
final publications made in the Gazette, which 
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we have extracted above, did not conform to 
the requirement of S. 133 (2-C) and, there- 
fore, the imposition of drainage tax, light- 
ing rate and sanitary cess was invalid. Sec- 
tion 133 (2-C) requires that the Corporation 
shall publish its final proposals in the 
Gazette and the tax shall then come into 
force on such date as may be specified in 
that notification. A perusal of the notifica- 
tions published in respect of these taxes 
would go to show that they do not in terms 
reproduce the proposals as finally approved 
but refer to the proposals that were earlier 
published in Gazette for inviting objections 
and mention that the said proposals were 
approved by the Administrator. In our opin- 
ion, this is sufficient compliance with S. 133 
(2-C). The original proposals mentioning 
the nature of tax, property proposed to be 
taxed, rate of tax and the system of imposi- 
tion were already published in the Gazette, 
The Corporation acting through the Admin- 
istrator finally approved those proposals, 


The final notifications refer to the Gazette - 


where the original proposals were published 
and state that they were approved. The ori- 
ginal proposals as published earlier in the 
Gazette thus become part of the final notifi- 
cations and have to be read along with 
them. It was not obligatory to reproduce 
them again in the final notifications. In our 
opinion, Section 132 (2-C} was substantially 
complied with. 


10. It was also submitted with reference 
to the imposition of the general sanitary cess 
that the date of enforcement mentioned in 
the notification was not approved by the pro- 
per authority. This point is not taken in the 
petition and in the absence of any specific 
objection io that effect we declined to heap 
the petitioner on that point. It was furthes 
submitted in the same context that the final 
notification in respect of imposition of gene 
ral sanitary cess was issued without the per- 
mission of the Government. It is submitted 
that the Administrator’s order. dated 15th 
Nov., 1972 specifically stated that the pub- 
lication in the Gazette should be after ap- 
proval of the Local Government Department 
(Urban) which was not obtained. It is not 
disputed that the approval of the State Gov- 
ernment or the Local Government Depart- 
ment (Urban) was not necessary under the 


afl 


Corporation Act for imposition of General | 


sanitary cess. It is true that the order of the 
Administrator dated 15th Nov., 1972 states 
that final publication in the Gazette be made 
after obtaining the approval of the Local 
Government Department (Urban). But it ap- 
pears that the permission contemplated im 
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the order was only in respect of publication 
in the Government Gazette and not for any 
other purpose. Be that as it may, as no per- 
mission of the Government or any Govern- 
ment Department is necessary under the law 
for imposition of the tax the reference to 
such a permission in the order of the Admin- 
istrator has to be ignored and the imposition 
of the tax would not be invalid even if there 
was no permission of the Government. In 
this connection it may be mentioned that 
S. 133 (3) provides that the notification of 
the imposition of a tax shall be conclusive 
evidence that the tax has been imposed in 
accordance with the provisions of the Act. 
It is not open to the petitioner to challenge 
the imposition of the tax after ii is finally 
notified for want of a non-essential require- 
ment. 


ii. The second contention raised by the 
learned counsel for the petitioner is that the 
aforesaid taxes have been assessed on the 
basis of the annual letting value as deter- 
mined by the Government for imposition of 
property tax under the Madhya Pradesh 
Nagariya Sthawar Sampatti Kar Adhiniyam, 
1964, and that the taxes ought to have been 
levied on the basis of the annual letting 
value determined in accordance with the pro- 
visions of the Corporation Act, i.e. Ss. 138 
to 152, as was provided in the bye-laws. 


12. It may here be mentioned that from 
1964 to 3ist March, 1970 property tax was 
levied both by the Government and the Local 
Bodies, such as the Municipalities and Muni- 
cipal Corporations. The Government levied 
the tax under the Sampatti Kar Adhiniyam 
whereas the Municipalities and Municipal 
Corporations levied the same under the 
Municipalities Act and the Corporation Act. 
From Ist April 1971 to 31st March 1976, the 
State alone recovered the property tax as a 
prohibition for the local bodies was intro- 
duced in Section 36 of the Sampatti Kan 
Adhiniyam by Act No. 3 of 1971. By Act 
No. 50 of 1976, Section 36 was deleted and 
areas within Municipal and Corporation limits 
were taken out from the operation of Sam- 
patti Kar Adhiniyam. So from ist April, 
1976 onwards the Municipalities and Munici- 
pal Corporations are alone recovering the 
property tax within their local areas. 


13. The drainage tax and the lighting 
rate came into force on Ist April, 1971. At 
the time when these taxes were imposed, the 
Corporation was not levying any property 
tax and annual letting value of buildings was 
not being determined under the Corporation 
Act for levying property tax. ‘his position’ 
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continued till ist April, 1976 when the Cor- 
poration again got the power to levy property 
tax. We have already referred to the pro- 
posals that were finally approved by the Ad- 
ministrator for imposition of these taxes. 
The proposals approved in respect of drainage 
tax and lighting rate specifically relate to the 
rate of these faxes to the annual letting value 
as determined by the Corporation or the State 
Government for imposition of property tax 
from time to time. A correct interpretation 
of these resolutions would be that if the 
Municipal Corporation was levying property 
tax, the annual letting value as determined 
for imposition of property tax by the Cor- 
poration would be the basis for assessment 
of these taxes but in case the Corporation 
at any particular period was not levying any 
property tax, then the annual letting value as 
determined for imposition of property tax by 
the State Government shall be the basis on 
which these taxes would be assessed. The 
bye-laws in respect of these two taxes, no 
doubt, refer to the annual letting value as 
may be determined, under the provisions 
of the Corporation Act but the bye-laws 
have to be read consistent with the final 


orders of the Administrator imposing the 


taxes and they cannot be read so as to 
supersede the final order. An independent 
determination of annual letting value for as- 
sessment of these two taxes under the bye- 
laws in accordance with Sections 138 to 152 
may have to be resorted to only in those 
cases where there is no determination of 
annual letting value by the Corporation or 
the State Government for imposition of pro- 
perty tax. The assessment of annual letting 
value in accordance with the aforesaid provi- 
sions of the Act is a tardy process. Drainage 
tax and lighting rate are simple imposts. The 
idea behind the proposal to impose these 
taxes as finally approved by the Administra- 
tor was to correlate them with the annual 
letting value determined by the Corporation 
or the State Government for imposition of 
property tax and not fo undertake the exer- 
cise of a fresh determination of annual letting 
value simply for imposition of these taxes. It 
is not in dispute that up to Ist April 1976 the 
assessment lists prepared for imposition of 
property tax under the Sampatti Kar Adhi- 
niyam were utilized for assessment of these 
taxes. In our opinion, this was perfectly 
legal as from the date of imposition of these 
taxes, i.e. ist April, 1971 to ist April, 1976, 
there was no assessment of property tax 
under the Corporation Act by the Corpora- 
tion and, therefore, the annual letting value 
under the Corporation Act was not deter- 
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mined and the taxes had to be assessed in ac~ 
cordance with the annual letting value deter- 
mined for imposition of property tax under 
the Adhiniyam. 


14. The learned counsel for the petitioner 
also submitted that the drainage tax and 
lighting rate could not be validly assessed 
from ist Apr., 1971 to ist April, 1976 for 
want of bye-lawa. The bye-laws in respect 
of these two taxes were published in the 
Government: Gazetie dated 28th Dec., 1976. 
The argument is that in the absence of the 
bye-laws, there was no procedure for assess- 
ment which could be applied and hence the 
taxes could not be assessed and recovered. 
We have already stated that the final pro- 
posals which imposed these taxes adopted 
the annual letting value in force from time 
to time for assessment of property tax under 
the Corporation Act or the Sampatti Kar 
Adhiniyam for assessment of these taxes. It 
is not in dispute that there was available to 
the Corporation the assessment list of pro- 
perty tax under the Sampatti Kar Adhiniyam 
which furnished the basis for assessing these 
taxes by the Corporation. In such a situa- 
tion a detailed procedure for assessment of 
these taxes was not necessary. Even in the 
absence of bye-laws the taxes could be as- 
sessed after following the principles of 
natural justice. It is true that Art. 265 of 
the Constitution directs that no tax shall be 
levied or collected except by authority of 
law, but the Constitution does not make it 
obligatory that the procedural provisions for 
assessment, which depend upon the nature 
of the tax imposed by the statule, must be 
detailed. Even a provision to make an as- 
sessment it accordance with quasi judicial 
procedure need not be expressly made and 
the assessment and recovery of the tax will 
be upheld if an implied provision to that 
effect can be inferred. (See Asst. Collector, 
C. E. v. N. T. Co. of India Ltd., AIR 1972 
SC 2563 and Roopchand v. K. U. M. Samiti, 
Raipur, 1975 MPLY 326: 1975 Tax LR 
1932). A similar question arose in relation to 
imposition. of tax on advertisements in Shri 
Krishna Pictures v, Administrator, Indore 
Municipal Corporation, 1980 Jab LJ 530 and 
it was held by a Division Bench of this Court 
that Ss. 173 and 174 of the Corporation Act 
Jaid down a quasi judicial procedure for as- 
sessment of the tax which could be followed 
in the absence of any bye-laws. The same 
principle applies here and the absence of the 
bye-laws did not make the assessment and 
collection of the taxes invalid. The follow- 


ing observations of this Court on this point 
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in Shri Krishna Picture’s case fully apply 
here : 


“A reading of S. 173 will show that the 
Commissioner can cause a bill on account of 
any tax imposed which has become due to 
be presented to the person liable for the pay- 
ment thereof. The bill has to show the 
period for which and the thing in respect of 
which the same is claimed. The bill has also 
to specify the time within which an objection 
may be preferred. On receipt of such a bill 
the person concerned may either pay the 
same or raise an objection to the payment 
before the Commissioner. If the bill is not 
paid and if no objection is raised, the Com- 
missioner issues a notice of demand under 
S. 174. It is implicit in the terms of S. 174 
that if a person on whom the bill is served 
raises objections within fifteen days, the ob- 
jections should be decided by the Commis- 
sioner in a quasi-judicial manner and it is 
only when the objections are overruled that 
a notice of demand can follow. The order 
of the Commissioner rejecting the objections 
and issuing a notice of demand can be chal- 
lenged in appeal because the notice of de- 
mand is appealable under Section 184. Now 
in cases where there are separate bye-laws for 
assessment of tax made under S. 427 (3), the 
objections which a person can take under 
S. 174 on presentation of a bill would be of 
a limited character. It would then not be 
open at this stage to challenge the assessment 
of tax. But in cases where there are no bye- 
laws providing for assessment of tax, the bill 
issued by the Commissioner under Sec. 173 
would be in the nature of provisional assess- 
ment of tax which can be challenged by 
raising objections under S. 174. The objec- 
tions in such a case will include also objec- 
tions to assessment of tax and would be in- 
vestigated judicially and if the objections are 
overruled, the person concerned would have 
a right of appeal under S. 184. We do not 
find any cogent reason to limit the scope of 
Ss. 173 and 174 for recovery of those taxes 
only for which a separate provision for as- 
sessment has been made. As earlier pointed 
out by us, the procedure and machinery for 
assessment of a tax from its very nature de- 
pends upon the nature of the tax. If the tax 
is a simple impost for which no separate pro- 
cedure for assessment is necessary, Ss. 173 
and 174 can be used not only for recovery 
but also for assessment of the tax in the 
manner indicated above. As the procedure 


under these sections is quasi-judicial in 
nature and is coupled with a safeguard of 
appeal, it cannot be said that the procedure 
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is administrative and does not fulfil the re- 
quirement of the Constitution.” 


14-A. General sanitary cess was enforced 
from 24th August, 1973. The bye-laws in 
respect thereof were published on 28th Dec., 
1973. The proposal as finally approved im- 
posing this tax does not indicate as to how 
the annual letting value is to be calculated. 
The proposal does not give any option to 
adopt the annual letting value determined 
under the Sampatti Kar Adhiniyam if no 
annual letting value is determined for imposi- 
tion of property tax under the Corporation 
Act. This is the distinction between this tax 
and drainage tax and lighting rate. The mode 
of determination of annual letting value is 
given in the bye-laws. The bye-laws provide 
that the annual letting value would be that 
value which is defined in S. 138 of the Cor- 
poration Act and determined for assessment 
of property tax. It is not in dispute that 
the assessment of this cess up to Ist April, 
1976 is on the basis of the annual letting 
value determined in accordance with the 
Sampatti Kar Adhmiyam and not on the basis 
of the annual letting value determined under 
the Corporation Act. Annual letting value 
determined for assessment of property tax 
under the Sampatti Kar Adhiniyam could not 
be adopted for assessment of general sanitary 
cess for the reason that no such liberty was 
given to the Corporation in the final pro- 
posal or the bye-laws. The assessment of 
general sanilary cess up to ist April, 1976, 
therefore, was not in accordance with law. 


15. We-now come to the period after ist 
April, 1976. The assessment of all the afore- 
said three taxes had been made up to 1977-78 


when this petition was filed. The assessment. 


for the years 1976 and 1977-78 was made on 
the basis of the assessment list determining 
the annual letting value under the Sampatti 
Kar Adhiniyam which was adopted for pur- 
poses of assessment of property tax under the 
Corporation Act by virtue of S. 143 which, 
as amended by Act No. 50 of 1976 from ist 
April, 1976, reads as follows: 


“S. 143. Assessment of annual value and 
duration of assessment.—(1) The annual value 
of any land or building situate within the 
city as determined under the Madhya Pra- 
desh Nagariya Sthawar Sampatti Kar Adhi- 
niyam, 1964, (No. 14 of 1964) or the rules 
made thereunder, and in force for the pur- 
pose of that Act immediately before the Ist 
day of April, 1976 shall be deemed to be 
the annual value for the assessment of pro- 
perty tax on such land or building under this 
Act of the land or buildings therein and the 
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annual value of such land or buildings shall 
remain unchanged for a period of one year 
and may be revised thereafter by the Com- 
missioner at the termination of successive 
period of one year. 


(2) The Commissioner may, instead of 
making a new assessment every year, adopt 
the existing assessment, with such alteration 
as he thinks fit, as the assessments for each 
new year, giving to persons affected by such 
alterations the same notice of the altered 
yaluation and assessment as would have been 
required if a new assessment had been pre- 
pared. 


(3) The Commissioner shall arrange for a 
survey for the purpose of assessment of each 
part of the city at least once in five years 
save for the omission, with the previous con- 
sent of the Standing Committee, of any small 
areas which might be more conveniently re- 
assessed in a subsequent year.” 


A reading of this section will go te show 
that annual letting value of any land or build- 
ing situate within the city as determined 
under the Sampatti Kar Adhiniyam and in 
force for the purpose of that Act immediately 
before ist April, 1976 became the annual 
value for the assessment of the property tax 
on such land or building under the Corpora- 
tion Act until the Commissioner made a fresh 
valuation and determination of the value 
under the Corporation Act. The fiction in- 
troduced by S. 143 has the effect of making 


. the annual value determined under the Sam- 


patti Kar Adhiniyam as the annual value de- 
termined in accordance with the Corporation — 
Act, i.e. Ss. 138 to 152. Until a new list is 
prepared, the annual value so adopted by 
Section 143 is deemed to be annual value 
under the Corporation Act. The annual 
value so enforced for the purposes of assess- 
ment of property tax under the Corporation 
Act could also be used for assessment of 
drainage tax, lighting rate and general sani- 
tary cess. The first two taxes could be !evicd 
on the basis of the annual letting value de- 
termined from time to time for assessment of 
property tax by the Corporation or the Gov- 
ernment. The Government ceased to impose 
any property tax from ist April, 1976 within 
the Corporation area. The amendments 
introduced in S. 143 made the annual value 
determined under the Sampatti Kar Adhi- 
niyam as the annual value determined under 
the Corporation Act. There is absolutely no 
difficulty in holding that drainage tax and 
lighting rate could be assessed on the basis 
of this annual value. As regards general 
sanitary cess, the argument of the learned 
counsel is that this course was not possible 
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because the bye-laws specifically provide for 
annual letting value defined in S. 138 and 
determined for assessment of property tax 
Now under S. 143 the annual value deter- 
mined under the Sampatti Kar Adhiniyam 
became the annual letting value under the 
Corporation Act and so it must be held that 
this annual value is in accordance with Sec- 
tion 138 which defines annual letting value 
for purposes of the Corporation Act. The 
fiction has to be given its full effect. There 
is thus no difficulty even for assessing gene- 
ral sanitary cess on the basis of the annual 
value adopted by S. 143 for the period from 
Ist April, 1976 onwards. The learned coun- 
sel for the petitioner relied upon a decision 
of a Division Bench of this Court in Gujarati 
Co-operative Housing Society Ltd. v. Indore 
Municipal Corporation, Misc. Petn. No, 781 
of 1974, decided on 2nd March, 1979 in sup- 
gort of his submission that lighting rate and 
drainage tax could not be collected on the 
basis of the annual letting value determined 
under the Sampatti Kar Adhiniyam. That case 
related to the year 1971-72. The bill and 
demand notice for that year were quashed in 
that case on the ground that the taxes were 
not assessed on the annual letting value 
as determined under the Corporation Act and 
were assessed on the annual letting value 
determined for assessment of property tax 
under the Sampatti Kar Adhiniyam. A read- 
ing of the judgment would show that the 
attention of the learned Judges was not drawn 


to the final proposals by which these taxes: 


were imposed and which is explained above 
clearly provide for adoption of annual letting 
value determined under the Sampatti Kar 
Adhiniyam for purposes of assessment of 
these taxes. Learned Judge relied upon the 
case of Laxmidas v. Indore Municipal Cor- 
poration, 1975 MPLJ 525 : (AIR 1975 Madh 
Pra 223). That was a case relating to the 
assessment of cess under the M. P. Nir- 
ashritonki Sahayata Adhiniyam. As provid- 
ed in S. 7 of the said Act the cess has to be 
assessed on the gross annual letting: value or 
annual letting value of land or building de- 
termined in accordance with law relating to 
the local authority which, in case of a Cor- 
poration, will mean the Corporation Act. 
There is no liberty in S. 7 (1) (ii) to assess 
the cess on the basis of annual value deter- 
mined under the Sampatti Kar Adhintyam 
and, therefore, the assessment in that case 
was held to be invalid. Laxmidas’s case is, 
therefore, distinguishable and’ could not be ap- 
plied when the final proposals imposing 
drainage tax and lighting rate have given 
liberty to the Corporation for adopting the 
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annual letting value under the Sampatti Kar 
Adhiniyam for assessment of these taxes, 
The material provisions were thus not brought 
to the notice of the Court in Gujarati Co- 
operative Housing Society’s case. That deci- 
sion, therefore, cannot be of any binding 
force. That case was just followed by an- 
other Bench in Anant y. M. C. Indore, Misc. 
Peta. No. 11 of 1972, decided on 19th Jan., 
1981 (Indore Bench) without any discussion 
whatsoever. This case also like Gujarati Co- 
operative Housing Society’s case cannot be 
held to be decisive of the question before us. 
Learned counsel for the petitioner also relied 
upon a decision of a Division Bench of this 
Court in Madhya Pradesh Awas Samasya 
Nivaran Sanstha v. Indore Municipal Corpo- 
ration, Misc. Petn. No. 253 of 1974, D/- 2-3- 
1979. That was a case relating to the assess- 
ment of general sanitary cess. That demand 
in that case was for a period prior to ist 
April 1976. It was held to be illegal as the 
assessment of the cess was made on the basis 
of the annual letting value determined under 
the Sampatti Kar Adhiniyam. We agree with . 
the decision in this case for we have earlier 
pointed out that in so far as general sanitary 
cess is concerned, there is no option or 
liberty given to the Corporation to adopt the 
annual letting value determined under the 
Sampatti Kar Adhiniyam for assessment of 
the cess prior to Ist April, 1976. 


16-17. The learned counsel for the peti- 
tioner then submitted that the imposition of 
all the. three aforesaid taxes was invalid for 
the reason that no maximum or minimum 
has been prescribed by the State Government 
under S. 132 (6). A perusal of this provision 
would show that it is not obligatory for the 
Government to prescribe any maximum or 
minimum with respect to the amount or to 
the rate of taxes specified in sub-sections (1) 
and (2) of S. 132. When these limits are 
prescribed, the Corporation’s power of taxa- 
tion must be exercised within the limits but 
omission to prescribe the maximum and 
minimum limits do not take away the power 
of the Corporation to impose the taxes. The 
learned counsel relied upon Ganesh Ginning 
and Pressing Factory v. Municipal Council, 
Anjad, 1979 MPLI 85 which related to the 
construction of Ss. 127 (2) and 130 of the 
M. P. Municipalities Act, 1961. Section 130 
as then in force authorised the Municipal 
Council to vary the tax within the limits pre- 
scribed under S, 127 (2). Ona proper con- 
struction of this provision it was held that 
unless the limits were prescribed, the Munici- 
pal Council could not vary the tax. The 


language of those sections was entirely 
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different and the case relied upon has no ap- 
plication, here. 


18. It was next submitted that at the time 
When the Administrator approved the final 
proposals in respect of these taxes, the total 
period of supersession of the Corporation had 
exceeded two years and, therefore, the Ad- 
ministrator could not function. The relevant 
provision in this context is S. 423 of the 
Corporation Act. The Administrator ap- 
pointed by the Government after a Corpora- 
tion is superseded continues as provided in 
Section 423 (1) (b) “until the Corporation is 
reconstituted.” The Administrator does not 
vacate his office simply because the maxi- 
mum period of supersession of the Corpora- 
tion is over. A similar argument was nega- 
tived in WLaxmidas’s case A 1975 Madh 
Pra 223. The following observations from 
the decision in that case are relevant here 
{at p. 229) :— 


“The next argument that the Administra- 
tor cannot function beyond a period of more 
than two years because the total period of 
supersession cannot exceed two years is also 
without any substance. The Administrator 
can continue as provided by S. 423 (1) (b) 
“until the Corporation is reconstituted.” The 
Corporation admittedly has so far not been 
reconstituted. If the petitioner feels that the 
Government must take steps to reconstitute 
the Corporation as two years have expired 
from the date of supersession he may, if he 
is so advised, take legal steps for enforcing 
that public duty. That matter, however, can- 
not be considered in this petition, It is enough 
for the present controversy to say that the 
Administrator continues in office because the 
Corporation has not so far been re- 
constituted.” 


19. It was then contended that only owners 
of buildings were subjected to tax which 
makes these taxes discriminatory. The learn- 
ed counsel argued that persons carrying on 
business or profession who were not owners 
of buildings have not been made liable for 
these taxes. There is no merit in this argu- 
ment. It is well settled that in matters of 
taxation. the State has wide freedom of 
classification. The State does not have to tax 
every thing in order to tax something. It is 
allowed to pick and choose districts, objects, 
persons, methods and even rates for taxation, 
if it does so reasonably. A perusal of the 
bye-laws in respect of these taxes goes to 
show that the taxes can be recovered from 
owners and occupiers. Persons who carry 
on business or profession’ within the Cor- 
poration limits are expected to ‘be in most of 
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the cases owners or occupiers of buildings. 
It was, therefore, not necessary to make them 
liable separately for these taxes. . In our opin- 
ion, there is no merit in the contention that 
the taxes are discriminatory. 


2@. It is also contended that when objec- 
tions were filed to the proposals imposing the 
taxes, the objections were not personally 
heard. Section 133 of the Corporation Act 
which is relevant on this point does not pro- 
vide for any oral hearing. All that it pro- 
vides is that the Corporation should take the 
objections into consideration before finally 
approving its proposals. Absence of oral 
hearing to the objectors, therefore, does not 
invalidate the taxes. 


21. It was then argued that the iaxes are 
unreasonable as they are imposed also on 
those persons who does not need the facility, 
A perusal of Section 132 (1) (c) and Sec- 
tion 132 (1) (e} and (g) would go to show 
that it is not necessary for the validity of the 
imposition that a person on whom the cess 
or fax is imposed should be taking the ad- 
vantage of the sanitary, lighting or drainage 
facilities provided by the Corporation. This 
argument must, therefore, be rejected. It 
was also said that the impositions are vague, 
In our opinion, there is no vagueness in the 
impositions and the argument has to be men- 
tioned only to be rejected. 


22-23. The result of the aforesaid discus- 
sion is that all the contentions of the learned 
counsel for the petitioner challenging the im- 
position and collection of drainage tax and 
lighting rate fail, As regards the general 
Sanitary cess, the petitioner’s objection is 
sustained for the period from 24th August, 
1973 to ist April, 1976. 


24. We may now come to the challenge 
made in this petition to the imposition of the 
tax known as graduated flat rate. The tax 
known by this name is in essence a water 
rate imposed by the Corporation. The Cor- 
poration supplies water within the Corpora- 
tion limits. The Corporation was previously 
a Municipality governed by the Indore 
Municipal Act (Act No. 4 of 1909). Sec- 
tion 21 (x) of this Act authorised a municipa- 
lity to impose “a water rate where water is 
supplied by the Municipality”. The water 
rate was imposed under this provision by the 
Indore Municipality. There were separate 
rates for houses in which water connection 
was taken with meter or without meter and 
different rates for those houses where no 
water connection was at all taken. Water 
fate on houses where no water connection 
was taken was imposed on the theory that 
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the house owners must be taking water from 
some public tap, stand-pot, or fountain 
provided by the municipality. The water 
rate imposed on houses where there is no 
water connection is known as graduated flat 
rate. The rate was revised from time to time. 
It was ist revised by the Indore Municipality 
by notification dated 22nd December 1940. 
The graduated flat rate in this notification is 
related to the rental value of houses. The 
graduated flat rate at the revised rate con- 
tinued to be in force even after the enforce- 
ment of the Corporation Act and constitu- 
tion of the Indore Municipality as a Corpo- 
ration under this Act. So far there is no 
difficulty. The learned counsel for the peti- 
tioner does not dispute this position. AH that 
is challenged before us is the revision of 
graduated flat rate by administrator’s order 
dated 18th May, 1973 passed under S. 162 (2) 
to the Corporation Act. The graduated flat 
rate is however related to the area of build- 
ings and not to their rental value. It is this 
notification which is challenged. There is 
only one argument which has been advanced 
by the learned counsel in this context. It is 
submitted that it was not open to the Cor- 
poration to exercise the power of provision 
of the tax under S. 162 (2) as this was not a 
tax covered by sub-section (1) or sub-sec. (2) 
of S, 132. It was submitted by the learned 
counsel that this tax was continued only 
under sub-section (3) of Section 132, for it is 
not specified in sub-sections (1) and (2) and 
that to such a tax power of revision under 
Section 162 (2) is not available. Section 162 
(2) enables the Corporation to abolish, sus- 
pend, reduce or increase any tax with the 
sanction of the Government. Ii is not dis- 
puted that sanction of the Government was 
obtained for issuance of the notification dated 
18th May, 1973 which revised the graduated 
flat rate. The argument of the learned coun- 
sel that this power is not available to this 
tax because it is not mentioned in sub-sec- 
tion (1) or sub-section (2) of Section 132 pro- 
ceeds upon a wrong foundation. The 
graduated flat rate, as already seen, is noth- 
ing but a water rate. A water rate is a tax 
mentioned in Cl (d) of S. 132 (1). The con- 
tention of the learned counsel has, therefore, 
no substance. 


25. The learned counsel for the petitioner 
submitted that penalty provisions in the bye- 
laws are invalid. No penalty has so far been 
imposed and so it is not necessary for us to 
decide this matter in this petition. 


26. The petition is partly allowed. The 
assessment of demand of general sanitary 
cess for the period from 24th August, 1973 
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io ist April, 1976 are quashed. In all other 
respects, the petition fails and is dismissed. 
There will be no order as to costs. Security 
amount be refunded to the petitioner. 


Amanabai 


Petition partly allowed. 
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Ganikhan and others, Petitioners v. Amana- 
bai and others, Respondents. 


Civil Reyn. No. 655 of 1981, D/- 15-3-1982. 


Civil P. C. {5 of 1908), O. 39, Rr. 1, 2 — 
Temporary injunction — Grant of Plain- 
tiffs in possession of suit land — Prima facie 
case is in their favour — Balance of con- 
venience also will be regarded in their favour 
— Dispossession of plaintiffs will result in 
irreparable injury -— Hence temporary in- 
junction should be issued to protect their pos- 
session. 





In the instant case on the one hand the 
plaintiff-applicants submitted an application 
for issuance of a temporary injunction alleg- 
ing that they were in possession of the suit 
land at the time of initiation of proceedings, 
j.e. 10-5-1977 and the attempt of the defen- 
dants to disturb their possession was foiled 
by the order ultimately passed by the High 
Court on 18-3-1980, providing for continuity 
of their possession. In support of their case 
on behalf of the plaintiffs, affidavits and 
other documents were submitted. The aff- 
davits on the point have gone unchallenged. 
No cross-examination was either demanded or 
any counter-affidavit filed on behalf of the 
defendant-non-applicants to controvert the 
facts averred in the affidavits by them. On 
behalf of the defendants no affidavit in sup- 
port of their application for issuance of tem- 
porary injunction was filed. So also no 
counter-affidavit has been filed in answer to 
the affidavits of the plaintiffs. However, the 
defendants submitted certified copy of the 
order rejecting transfer application as not 
pressed. 


Held that since the plaintiffs were in pos- 
session of the suit land, the prima facie case 
was in their favour. The balance of con- 
venience also will be regarded to be in their 
favour, inasmuch as the plaintiffs cannot be 
left at the mercy of the defendants. Since 
the defendants are out of possession and the 
plaintiffs are in possession, comparatively 
greater mischief will result to the plaintiff if 
the injunction is withheld, and since dis- 
possession of the applicants will result in ir- 
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reparable injury,. temporary injunction has to 
be issued to protect their possession. 

(Paras 9, 11, 14) 
Cases Referred: Chronological Paras 


(1981) Civil Revn. No. 393 of 1979, Dj- 4-8- 
1981 (Madh Pra), Uderam v. Daluram 


. 7, 14 

(1980) Cri. Revn. No. 338 of 1979, Dj- 18-3- 
1980 (Madh Pra) 13 
1973 Jab LJ 914 : 1973 MPLJ 973 7,14 


G. M. Chaphekar with Mrs. U. Thatte, for 
Petitioners; R, G. Waghmare with R. R. 
Waghmare, for Respondents. 


ORDER :— This revision by the plaintiffs 
is against the order dated 14-7-1981, passed 
by the Addi. District Judge, Indore, whereby 
after reversing the order passed by the trial 
Court dated 12-2-1981, rejecting the applica- 
tion submitted by tbe defendants-non-appli- 
cants for issuance of a temporary injunction 
and allowing that submitted by the plaintiffs 
for issuance of a temporary injunction re- 
straining the defendant-non-applicants from 
interfering with their possession over the suit 
land, the learned Addl. District Judge has 
vacated the temporary ‘injunction issued 
against the defendants-non-applicants and has 
also ordered issuance of a warrant for deli- 
very of possession to the defendants-non-ap- 
plicants-herein and has further ordered 
issuance of a temporary injunction restrain- 
ing the applicants-herein from disturbing 
possession of the defendant-non-applicants 
over the suit land. 


2. Facts material for decision of this revi- 
sion are as under: The applicants along with 
Chhotekhan have filed a suit on 10-5-1977 
against the defendant-non-applicants for de- 
claration of title and issuance of a permanent 
injunction on the allegations that they are 
Bhumiswamis in possession of the Jand com- 
prised in. Survey Nos. 437, 438 and 457 
situated in village Betma and the land com- 
prised in survey Nos. 475, 471 and 472, 
situated in village Daulatabad; that in the suit 
lands Allabelikhan and after his death his 
heirs have no right, title or interest; that in a 
previous Civil Suit No. 28-A of 1969, a com- 
promise had been effected to the effect that 
Allabelikhan will remain in possession of the 
land in dispute during his lifetime and after 
his death the land will go to those persons, 
who are entitled to hold it. Allabelikhan 
died on 4-5-1977. Thereafter the suit land 
has been in possession of Ganikhan and 
Chhotekhan, the plaintiffs, who have been 
cultivating the same that the defendants have 
begun to deny the plaintiffs’ title in the suit 
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land and want fo dispossess them forcibly. 
Hence the suit for declaration of title to the 
effect that the plaintiffs be declared to he 
Bhumiswanus in possession of the suit land 
and for issuance of a permanent injunction 
for restraining the defendants from imferfering 
with possession of the plaintiffs over the land 
in dispute. 

3. Along with the plaint the plaintiffs sub- 
mitted an application for issuance of a tem- 
porary injunction on 10-5-1977 in which on 
the basis of the aforesaid facts a prayer for 
issuance of a temporary injunction was made 
restraining the defendants from interfering 
with possession of the plaintiffs over the suit 
land. An ex parte injunction was issued by 
the trial? Court on I1-5-1977. Agarnst this 
order the defendants preferred Misc. Appeal 
No. 98 of 1977, which was allowed by order 
dated 5-12-1977 and order granting ex parte 
injunction was set aside and it was directed 
that the triaf Court should decide the ap- 
plication for grant of interim injunction after 
hearing both the parties. On 12-12-1977 the 
defendants submitted an application for 
issuance of a temporary injunction under 
O. 39, Rr. I and 2 and S. 151, C. P. C. re- 
straining the plaintiffs from interfering with 
their possession over the land in dispute and 
fo dismiss the application submitted by the 
plaintiffs for grant of a temporary injunction. 
The defendants had submitted reply to the ap- 
plication submitted by the plaintiffs for grant 
of a temporary injunction, on 8-11-1979, 
stating that the suit land was in possession of 
Allabelikhan in. pursuance of the compromise 
and after the death of Allabelikhan on 4-5- 


. 1977 the defendants are in possession of the 


land in dispute and crops sown by the defen- 
dants are standing on the suit land. Accord- 
ingly, the plaintiffs are not entitled to issuance 
of a temporary injunction. The plaintiffs by 
their reply dated 26-3-1980 opposed the ap- 
plication submitted by the defendants for 
issuance of a temporary injunction against 
them. 

4. During the pendency of the suit pro- 
ceedings under S. 145, Cr. P. C. were started 
by Police Betma in the Court of the Sub- 
Divisional Magistrate, Depalpur, since there 
was apprehension of breach of peace on ac- 
count of disputes between the parties in re- 
spect of the land comprised in Survey Nos. 
437, 438 and 457, situated in village Betma~ 
khas and that comprised in Survey Nos. 471 
and 472, situated in village Daulatabad. In 
these proceedings the Sub-Divisional Magis- 
trate by order dated 20-6-1978 decided that 
Ganikhan and others (applicants-herein) were 
in possession of the land in dispute on the 
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date of the preliminary order, i.e. 27-10-1977 
and for two months before the said date and 
declared that petitioners were entitled to be 
in possession. till they were evicted therefrom 
in due course of law and also forbade the 
non-applicants from disturbing possession of 
the applicants. During pendency of the 
aforesaid proceedings, the lands in dispute 
were attached and put in possession of two 
receivers. As a result of the final order 
dated 20-6-1978, passed by the Sub-Divisional 
Magistrate, the applicants got possession of 
the lands in dispute on 20-6-1978 and on 
23-6-1978 through the police Betma and since 
then they are in possession thereof. Against 
the said order of the Sub-Divisional Magis- 
trate the non-applicants filed a revision in 
the Court of the Addl, Sessions Judge, 
Indore, who by order dated 17-9-1979 set 
aside the order passed by the Sub-Divisional 
Magistrate and directed him to re-atiach the 
lands and to keep them under attachment in 
possession of the Supardgidar till the com- 
petent Civil Court determines rights of the 
parties with regard to possession of the lands. 
The applicants-herein preferred a revision 
(Revision No. 338 of 1979) against this order, 
which was allowed by order dated 18-3-1980 
in which it has been held that “today un- 
disputedly possession of the land in question 
being with the applicants over which they 
have sown their crops, no useful purpose will 
be served by asking them to hand over the 
possession to the Supratdar.” With these ob 
servations the order passed by the Addl. Ses: 
sions Judge, Indore, directing the Sub-Divi- 
sional Magistrate, Depalpur, to re-attach the 
property and deliver possession to Supardgidan 
was set aside by this Court and the case was 
sent back to the Sub-Divisional Magistrate 
to decide the case on merits in accordance 
with S. 145 (4), Cr. P. C. after giving op- 
portunity to the parties to adduce their evi- 
dence. 


5. The trial Court has by its order dated 
12-2-1981, granted the application submitted 
by the plaintiffs-applicants for issuance of 
temporary injunction against the defendants 
and rejected that submitted by the defendants 
for issuance of temporary injunction against 
the plaintiffs on the grounds that the plain- 
tiffs are in possession of the suit land and 
the defendants have no right to disturb their 
possession. Aggrieved by this order the de- 
fendants preferred an appeal, which has been 
allowed by the learned Addl. District Judge 
by the impugned order. Hence this revision. 

6. In this revision it was contended by 
Shri G, M. Chaphekar, learned counsel for 
the applicants that the impugned order ia 
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wholly arbitrary and without jurisdiction, in- 
asmuch as possession of the suit land was 
not with the defendants, but has been with 
the plaintiff. Therefore, the injunction grant- 
ed in their favour by the trial Court could 
not be vacated and that the order of issuance 
of warrant for delivery of possession of the 
suit land to the defendants is wholly un- 
authorised and has the effect of overriding 
the specific order passed by this Court on 
18-3-1980, in the revision arising from pro- 
ceedings under S. 145, Cr. P. C., directing 
continuance of possession with the plaintiffs 
and that the impugned order is contrary to 
the well-established principles of law govern- 
ing the grani of temporary injunction, inas- 
much as although the trial Court has rightly 
found prima facie case, balance of con- 
venience and irreparable injury to be in 
favour of the plaintiffs, the learned Addl 
District Judge has reversed the same on the 
basis of illegal grounds insufficient for the 
purpose. 


7. Shri R. G. Waghmare, learned counsel 
for the defendants-non-applicants argued in 
support of the impugned order and placing 
reliance on the ratio of Rama v. Mangilal, 
(1973 Jab LJ 914) and the order passed in 
Uderam v. Daluram, (Civil Revn. No. 393 of 
1979, dated 4-8-1981) (Indore Bench), con- 
tended that the conduct of the plaintiffs in 
securing possession in proceedings under Sec- 
tion 145, Cr. P. C. amounts to overreaching 
the Court. Therefore, the order of issuance 
of warrant of delivery of possession from 
them to the defendants-non-applicants is just 
and proper and deserves to be maintained. 


8. Having heard the learned counsel for 
the parties, I have come to. the conclusion 
that this revision deserves to be allowed. 

9. In this case on the one hand the plain- 
tiffs-applicants submitted an application for 
issuance of a temporary injunction alleging 
that they were in possession of the suit land 
at the time of initiation of proceedings i. e., 
10-5-1977. In support of their case on behalf 


. of the plaintiffs, the affidavits of Ganikhan 


dated 10-5-1977 and Chhotekhan dated 10-5- 
1977 were submitted and certified copies of 
(i) order dated 16-12-1976, passed in Civil 
Suit No. 28-A of 1969, (Allabelikhan v. Majid- 
khan.); (ii) compromise petition dated 21-1- 
1977 in Civil Suit No. 28-A of 1969; (iii) 
order of compromise dated 21-1-1977, passed 
in the said suit; Kistbandi Khataunis of the 
year 1976-77, in respect of the suit land, situat“ 
ed in village Betmakhas; (iv) Kistbandi 

Khataunis of 1976-77 in respect of the land ` 
Situated in village Daulatabad; (v) khasras 
pertaining to the: suit land situated in village 
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Daulatabad; (vi) Khasras of the years 1974 to 
1976-77 in respect of the suit land situated in 
village Betma-khas were submitted along 
with the plaint; and thereafter certified copy 
of the order passed in Cr. Revision No. 338 
of 1979, dated 18-3-1980 and certified copy 
of the sale deed executed by Allabelikhan in 
favour of Narayan dated 24-6-1965 were also 
submitted on behalf of the plaintiffs. On be- 
half of the defendants no affidavit in support 
of their application for issuance of temporary 
injunction was filed. So also no counter-affi- 
davit has been filed in answer to the affidavits 
of the plaintiffs. However, on 12-4-1979 the 
defendants submitted certified copy of the 
order dated 19-6-1978 rejecting transfer ap- 
plication as not pressed. 


19. Now, after taking into consideration 
the affidavits submitted on behalf of the 
plaintiffs and the documents submitted on be- 
half of the parties, the learned trial Judge 
has reached the conclusion that the plaintiffs 
are in possession of the suit land. The cir- 
cumstances taken into consideration for 
teaching this conclusion by him are, (i) the 
factum of sale of land by Allabellikhan in 
favour of Narayan, vide the registered sale 
deed dated 24-6-1963; (ii) the compromise 
dated 21-1-1977, effected in Civil Suit No. 
28-A of 1969, which bears signatures of the 
plaintiffs Ganikhan and Chhotekhan merely 
and not of other plaintiffs. As such, it has 
no binding effect as against the other plain- 
tiffs; (iii) that in the revision arising out of 
proceedings under S. 145, Cr. P. C., it has 
been held by this Court that possession is 
with the plaintiffs. On the basis of this reason- 
ing the learned trial Judge has rejected 
the application submitted by the defendants 
for resiraining the plaintiffs from interfering 
with their possession on the suit Jand and 
granted temporary injunction in favour of the 
plaintiff-applicants, restraining the defendants- 
non-applicants from interfering with their 
possession over the suit land. 

. 10-A. Now, in order tọ reverse the afore- 
said reasoning the learned Addi. Dist. Judge 
has observed that according to the aforesaid 
compromise, possession of Allabelikhan over 
the suit land was to continue during his life- 
time and after his death his heirs will be 
entitled to hold the land. Accordingly, pos- 
session of the suit land will be regarded to 
have remained with Alabelikhan up to the 
date of his death, i.e. 4-5-1977, and after his 
death his heirs will be deemed to have enter- 
ed into possession thereof. Khasras of the 
years 1976-77 show’ Allabeli to be in posses- 
sion, of the suit.land through’ Chandkhan. On 
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the basis of this reasoning the learned Addl. 
District Judge has held that on the date of 
institution of the suit the plaintiffs were nof, 
and the defendants were, in possession of 
the land in dispute. Since the order of the 
Sub-Divisional Magistrate, by virtue of which 
the plaintiffs got possession over the land in 
dispute is no longer in force and has been 
set aside by this Court in Criminal Revision 
No. 338 of 1979, vide order dated 18-3-1980, 
the learned Addl. District Judge directed 
issuance of warrant for delivery of posses- 
sion of the suit land from the plaintiffs to tha 
defendants and. further vacated the injunction 
granted by the trial Court in favour of the 
plaintiffs and has issued an injunction in 
favour of the defendants against the plaintiffs 
not to interfere with the possession of the de- 
fendants over the suit land until decision of 
the suit, This is the long and short of the 
reasoning employed by the learned Addl. Dis- 
trict Judge for reversing the order passed by 
the trial Court in favour of the plaintiff-ap- 
plicants. l 


11, Now, so far as the effect of the afore- 
said compromise goes, the learned Addl. Dis- 
trict Judge appears to have wholly overlook- 
ed the averments made by the plaintiffs on 
the point in the plaint as wel] as in their ap- 
plication for issuance of temporary injunction 
to the effect that after the death of Allabeli- 
khan, they entered into ‘possession of the suit 
land. In their affidavits dated 10-5-1977, 
Ganikhan and Chhotekhan have clearly 
stated that after the death of Allabelikhan 
they are in possession of the suit land, and 
that the crops sown by them are standing on 
the land in dispute. Their affidavits on the 
point have gone unchallenged. No cross- 
examination was either demanded or any 
counter affidavit filed on behalf of the de- 
fendant-non-applicants to controvert the facts 
so averred by them. So far as the effect of 
recitals in the aforesaid compromise goes, 
what is stated therein is merely that posses- 
sion will remain, during his lifetime, with 
Allabelikhan and he will not alienate the land 
in question in any manner whatsoever and 
after his death, whosoever may be his heirs 
will become owners of the land. Thus, pos- 
session was visualised to be co-terminous 
with the life of Adlabelikhan. Now, the plain- 
tiffs have averred that on the death of 
Allabelikhan, they have entered into posses- 
sion of the suit land, which fact having not 
been controverted, had been rightly accepted . 
by the trial Court. So far as the question 
of entitlement to hold the land is concerned, 
although the plaintiffs have asserted that for 
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reasons stated in the plaint-paras 6 and 8, 
they are entitled to hold the suit land as 
Bhumiswamis, yet the question of entitlement 
is foreign to the scope of these proceedings. 


12. So far as the effect of entries in the 
revenue records is concerned, the Kistbandi- 
Khataunis of the years, 1976-77, in respect 
of village Betmakhas and village Daulatabad 
have been brought on record. In the Kist- 
banda Khataunis names of persons entitled 
to hold the land are entered, which include 
the names of the plaintiffs along with that 
of Allabelikhan. So far as Khasra pertaining 
to the land situated in village Daulatabad is 
concerned, it does not contain the year to 
which it pertains and the column pertaining 
to the years are lying blank. Moreover, 
there is no date of issuance of the copy under 
the signatures of the Patwari of Halka 
No. 32. Accordingly, it cannot be regarded 
to have any presumptive value to show as to 
on what date Allabelikhan was in possession 
of the land to which the Khasra pertains. So 
far as the other certificate (copy of Khasra) 
issued by the Patwari is concerned, it per- 
tains to the land situated in village Betma- 
khas. It records in the column pertaining to 
the year 1976-77 that Allabelikhan was in 
possession through Chandkhan. This certifi- 
cate purports to have been isued by the Pat- 
wari on 3-2-1977, i.e. during the lifetime of 
Allabelikhan. Accordingly, it can hardly be 
of any assistance for deciding as to whether 
after the death of Allabelikhan, which took 
place on 4-5-1977, the plaintiffs had entered 
into possession or not. That apart, copies of 
the aforesaid Khasras, which purport to have 
been issued by the Patwari, do not bear any 
seal nor it appears from them that they are 
certified copies given under any rules. Ac- 
cordingly, such copies cannot be acted upon. 
This aspect of the case appears to have been 
overlooked by the learned Addl. District 
Judge. 

43. The other reasoning employed by the 
learned Addi. District Judge in the impugned 
order is that ‘the plaintiffs had obtained pos- 
session under orders of the Sub-Divisional 
Magistrate, which has been set aside by this 
Court in Criminal Revn. No. 338 of 1979, 
vide order dated 18-3-1980. Accordingly, it 
will be just to order that the defendants be 
placed in possession of the sult land’. This 
is what has been stated in para 10 of the im- 
pugned order. The learned Addl. District 
Judge has for the aforesaid reason ordered 
issuance of warrant for delivery of possession 
of the suit land from the plaintiffs to the de- 
fendants, (vide para 9). The approach of 
the learned Addl. District Judge on the point 
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appears to be illegal. Firstly, the learned 
Addl. District Judge has overlooked the 


specific direction made by this Court in the 
aforesaid revision, vide para 13, which is to 
the effect that ‘today undisputedly possession 
of the land in question being with the ap- 
plicants, over which they have sown theit 
crops, no useful purpose will be served by 
asking them to hand over the possession to 
the Supratdar.’ After making this observa- 
tion, this Court set aside the direction to the 
contrary made by the learned Additional Ses- 
sions Judge. In the said revision, it has 
further been observed in para 14 that ‘the 
order passed by the lower revisional Court 
directing the learned Sub-Divisional Magis- 
trate, Depalpur to re-attach the property and 
deliver its possession to the supratdar, is set 
aside’. As a consequence of the aforesaid 
observation and direction, it had to be re- 
garded by the learned Addl. District J udge 
that the plaintiffs (the applicants in that revi- 
sion) were to continue to remain in posses- 
sion of the suit land. Secondly, the learned 
Addl. District Judge appears to have set at 
naught the effect of the aforesaid orders pass- 
ed by this Court. This amounts to arrogat- 
ing to himself such a jurisdiction, which can- 
not be regarded to be legally exercisable by 
the learned Addl. District Judge. Thirdly, it 
does not appeal to reason as to in what cir- 
cumstances’ the learned Addl. District Judge 
was persuaded to pass an order directing 
issuance of warrant for delivery of posses- 
sion from the plaintiffs to the defendants, 
which was directed to be continued with them 
(the plaintiffs) by order of this Court, re- 
ferred to above, and that too without any 
application being made by the defendants for 
the purpose. Their application for grant of 
temporary injunction was grounded on the 
hypothesis that possession is with the defen- 
dants and consequently they prayed for proe 
tection of their possession by issuance of a 
temporary injunction. No prayer was made 
by the defendants by any application for an 
order to put them into possession. In the 
appeal preferred by the defendants before the 
learned Addl. District Judge the only prayer, 
which is made is to the effect that ‘the order 
should be set aside and the respondent (plain- 
tiffs) be restrained from interfering with the 
possession of the defendants over the suit 
land. No prayer to the effect that warrant 
should be ordered for delivery of possession 
of the suit land from the plaintiffs to the de- 
fendants, was made, in the memorandum of 
appeal. No prayer to that effect was made 


by the defendants before the learned Addl. 
District Judge by submitiing any application 
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either. Accordingly, there appears to be 
neither any basis nor any justification for 
passing the order for issuance of a warrant 
for delivery of possession. In the garb of 
doing justice to the defendants, the learned 
Addl. District Judge appears to have rather 
perpetrated injustice on the plaintiffs by de- 
priving them of possession, which was com 
tinued by this Court, vide order dated 18-3- 
1980, referred to above. i 


14. In order to resist the aforesaid con- 
clusion, Shri Waghmare, learned counsel for 
the defendant-non-applicants contended that 
in case of over-reaching of the Court by a 
party in view of the ratio of the case of Rama 
(1973 Jab LY 914) (supra) and that ratio of 
Uderam (Civil Revn. No. 393 of 1979, D/- 
4-8-1981) (Madh Pra) (supra), passing of an 
order directing delivery of possession is justi- 
fied. None of the aforesaid cases concern 

themselves with the situation of present 
character, because in none of those cases pos- 
session of a party was ordered to be delivered 
to and/or to be continued by a Court in pro- 
ceedings under S. 145, Cr. P. C. Moreover, 
the order for issuance of warrant for delivery 
of possesion cannot be regarded to. be per- 
missible, in the facts and circumstances of 
the case. The defendants cannot be granted 
a relief, which they could have either ob- 
tained by starting appropriate proceedings 
for the purpose in a Court competent to grant 
the relief or by instituting a suit for recovery 
of possession. The case of over-reaching of 
the Court by a party falling within the ratio 
of the aforesaid cases appears to be distin- 
guishable from the present case. Unlike 
those cases, in the present case the plaintiffs 
have not forcibly dispossessed the defendants 
by taking the law into their own hands. Ac- 
cordingly, there is no question of any over- 
reaching; more so, when the plaintiffs were 
on the date of the suit in possession of the 
suit land, as appears from the uncontroverted 
affidavits of the plaintiffs, Ganikhan and 
Chhotekhan. Accordingly, it has to be con- 
cluded that the plaintiffs were in possession 
of the land in dispute on the date of initia- 
tion of the proceedings, i.e. on 10-5-1977 and 
the attempt of the defendants to disturb their 
possession was foiled by the order ultimately 
passed by this Court on 18-3-1980, providing 
for continuity of their. possession. Since the 
plaintifis were in possession of the suit land, 
the prima facie case was in their favour. The 
balance of convenience also will be regarded 
to be in their favour, inasmuch as the plain- 
tiffs cannot be left at the mercy of the de- 
fendants. Since the defendants are out of 
possession and the plaintiffs are in possession, 


Balaji v. Derba 


M. P. 195 


comparatively greater mischief will result to 
the plaintiff ifthe injunctionis withheld, and 
since dispossession of the applicants will re- 
sult in irreparable injury, temporary injunc- 
tion has to be issued to protect their posses- 
sion. 


15. In view of the discussion aforesaid, it 
is clear that the learned Addl. District Judge 
has acted in an illegal manner in reversing 
the order passed by the trial Court and his 
approach in the case manifests a clear case 
of exercise of jurisdiction in an illegal manner 
and/or with material irregularity. If the im- 
pugned order is allowed to stand, it will oc- 
casion failure of justice and cause irrepar- 
able injury to the plaintiff-applicants. 

16. As a Sequel to the aforesaid discus- 
sion, this revision succeeds and is allowed.. 
The impugned order passed by the learned 
Addi. District Judge is set aside and that pass- 
ed by the trial Court is hereby restored. As 
a_result the injunction granted by the trial 
Court restraining the defendants from inter- 
fering with the possession of the plaintiff- 
applicants is hereby restored and it is ordered 
that that order will remain operative until 
the decision of the suit. Costs all through- 
out in these proceedings will be paid by the 
defendant-non-applicants to the plaintiff-ap- 
plicants. Counsel’s fee is taxed at Rs, 100/-. 


Revision allowed. 


AIR 1982 MADHYA PRADESH 195 
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Balaji and others, Appellants v. Derha and 
others, Respondents. 

Second Appeal No. 43 of 1976, Dj- 1-3- 
1982.% 

M. P. Land Revenue Code (1959), S. 185 
(1) — Words ‘holds any land’ — They mean 
legal possession and not mere continuance in 
possession after it had become unauthorised 
—- Statutory prohibition against forcible evic- 
tion even after possession . bad become wn- 
authorised cannot convert unauthorised pos- 
session into legal possession. 1969 MPLJ 470, 
Dissented from. Case law Ref. (Specific 
Relief Act (1963), S. 6). (Paras 5, 6) 
Cases Referred: Chronological Paras 
1978 Revenue Nirnaya 421 (All) 5 
AIR 1977 SC 2196 5 
AIR 1974'SC 104 p 5 
AIR 1970 SC 483 i 5 
AIR 1970 SC 1880 : 1970 AIL LI 903 5 


* On reference by C. P. Sen, J., D/- 1-9-1981. 
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1969 MPLJ 470 : 1969 Jab LJ 408 5 
AIR 1968 SC 620 5 
AIR 1966 SC 1191 i 5 
AIR 1966 SC 1485 5 


D. M. Dharmadhikari, for Appellants; 
M. M. Sapre, for Respondents. 


G. P. SINGH, C. J.:— A learned single 
Judge who heard this appeal has referred the 
following question to be answered by a Divi- 
sion Bench :— 

“What is the meaning and effect of the 
words “holds any land” occurring in S. 185 
(1) of the M. P. Land Revenue Code, 1959, 
whether it means merely continuing in pos- 
Session even after possession became un- 
authorised or that of a trespasser ?” 

2. The facts found by the learned single 
Judge are that the plaintiffs-appellants who 
held the suit lands in malik makbuza rights 
let out the lands to the defendant by a chitthi 
dated 25th April, 1957 for the year 1957-58 
on Adhiya basis. The defendant had under- 
taken to deliver back possession on the ex- 
piry of the period of lease. The suit for 
possession was filed on 23rd September, 1969. 
The plea of the defendant was that he became 
occupancy tenant under S. 185 (1) (i) (©) of 
the M. P., Land Revenue Code, 1959. The 
learned single Judge was of the view that 
although the defendant continued in posses- 
sion after expiry of the period of the original 
lease, no implied inference of assent of the 
plaintiffs could be drawn to the defendants’ 
continuing in possession because the parties 
were engaged in litigation from the very 
beginning. According to the learned single 
Judge, the possession of the defendant after 
the expiry of the lease was not under any 
legal title. 


3. It is not in dispute that the defendant 
became an ordinary tenant under S. 166 of 
the M. P. Land Revenue Code, 1954. Ex- 
planation (i) to this section specifically in- 
cluded a person who paid lease money in 
respect of any land in the form of crop 
share. Section 167 of the 1954 Code laid 
down that except as otherwise provided, an 
ordinary tenant shall hold land on such terms 
as may be agreed upon between him and his 
tenure-holder. Under Section 168 of the same 
Code, subject to the terms of the contract, 
the right of an ordinary tenant was heritable. 
There was no statutory protection in the 
Code of 1954 against eviction of an ordinary 
tenant who was liable to ejectment in accord- 
ance with the terms agreed upon between 
him and his tenure-holder. In the instant 
case, the lease in favour of the defendant 
was only for one year. That lease expired 
on the expiry of the agricultural year 1957-58. 


A re 
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Under the terms of the lease the defendant 
was liable to deliver back the possession on. 
lst July, 1958 and on his failure to do so, 
he was liable to ejectment in a suit filed by the 
plaintiffs. The 1954 Code was repealed and 
replaced by the M, P. Land Revenue Code, 
1959 which came into force on 2nd October, 
1959. Section 185 (1) of this Code reads as 
follows :— 

“185 (1). Every person who at the coming 
into force of this Code holds— 

(i) in the Mahakoshal region— 

(a) any land, which before the coming 
into force of the Madhya Pradesh Land Re- 
venue Code, 1954 (II of 1955) was Malik- 
Makbuza and of which such person has been 
recorded as an absolute occupancy tenant; or 

(b) any land as an occupancy tenant as de- 
fined in the Madhya Pradesh Land Revenue 
Code, 1954 (II of 1955); or 

(c) any land as an ordinary tenant as de- 
fined in the Madhya Pradesh Land Revenue 
Code, 1954 (II of 1955); 
shall be called an occupancy tenant and shall 
have all the rights and be subject to all the 
liabilities conferred or imposed upon an oc- 
cupancy tenant by or under this Code.” 

4. The contention of the learned counsel 
for the plaintiffs-appellants is that the word 
“holds” as it occurs in S. 185 Signifies a law- 
ful title and an ordinary tenant whose lease 
had expired before the commencement of the 
1959 Code and who was liable to ejectment 
under the law then in force could not be 
said to hold land at the coming into force 
of the 1959 Code and could not claim the 
status of an occupancy tenant. The learned 
counse] for the respondents, on the other 
hand, submitted that S. 185 (1) (i) will also 
cover cases of ordinary tenants whose lease 
had expired before the commencement of the 
1959 Code but who were continuing in pos- 
session on the date when the Code came into 
force. | 

5. The Supreme Court in a number of 
cases had held that the word “holds” signifies 
possession under a legal title. (K. K. Handi- 
que v. Member, Board of Agricultural In- 
come-tax, Assam, AIR 1966 SC 1191; Budhan 
Singh v. Babi Bux, AIR 1970 SC 1880 and 
State of U. P, v. Sarjoo Devi, AIR 1977 SC 
2196. The word “holds” occurring in Sec- 
tion 166 (1) was given this meaning by one 
of us (C. J.) in Homi Framji Cooper v. Har- 
bans Singh and another 1978 Revenue 
Nirnaya 421. Now a person whose tenancy 
has come to an end after the expiry 
of the period of lease cannot be said 
to be in possession under a. lawful title 
as he. ceases to have, any right. to 


continue in possession. It is true that such . 
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a person cannot be forcibly evicted and in 
case of forcible eviction he can maimtain a 
suit under S. 6 of the Specific Relief Act, 
1963 for recovery of possession but this is 
for the reason that S. 6 of the Specific Re- 
lief Act or a provision similar to that does 
not take notice of title. These provisions 
only oblige the landlord to sue for posses- 
sion on extinguishment of tenancy in case 
the tenant does not give up possession on 
his own. But they do not have the effect of 
converting the unauthorised possession of the 
tenant whose tenancy has expired into pos- 
session with legal title. As observed by the 
Supreme Court in M. Chockalingam v. 
Manickavasagam, AIR 1974 SC 104. “Sec- 
tion 6 frowns upon forcible dispossession 
without recourse to law but does not at the 
same time declare that the possession of the 
evicted person is a lawful possession.” It 
was also laid down in the same case; “A 
tenant on the expiry of lease cannot be said 
to continue in lawful possession of the pro- 
perty against the wishes of the landlord if 
such a possession is not otherwise statu- 
torily protected under the law against even 
Jawful eviction through Court process, such 
as under the Rent Control Act.. Section 6 of 
the Specific Relief Act does not offer such 
protection, but only, as stated earlier, forbids 
forcible dispossession even with the best of 
title.” It is on these principles that in Lallu 
Yeshwant Singh v. Jagdish Singh, AIR 1968 
SC 620 the Supreme Court held that a land- 
lord has no right to re-enter after the extin- 
guishment of tenancy and he must approach 
the Court for recovery of possession and that 
if the landlord recovers forcible possession 
the tenant can sue for being restored to pos- 
session under S. 326 of Qanoon Mal Riyasat 
.Gwalior which was in pari materia with Sec- 
tion 6 of the Specific Relief Act. The legal 
position would, however, be different if a 
landlord is prevented by legislation from 
suing for possession even though the tenancy 
has come to an end. In such cases of statu- 
tory protection a tenant whose lease has ex- 
pired will have a lawful title and such a per- 
son will also be said to hold land in spite of 
expiry of his lease. Such a case is illustrated 
by the decision of the Supreme Court in Rao 
Nihalkaran v. Ram Gopal, AIR 1966 SC 
1485. It was held in that case that a tenant 
or a sub-tenant who was protected against 
eviction by the Madhya Bharat Muafi and 
‚Inam Tenants and Sub-tenants Protection 
Act, 1954 was holding land on the coming 
.into force of the 1959 Code in spite of the 
‘expiry of his lease and that such a tenant 
became an occupancy tenant. under S. 185 
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(1) Gi) (a) ‘of the 1959 Code. In contrast in 
Nathu Prasad v. Ranchhod Prasad, AIR 1970 
SC 483 the Supreme Court held that a -sub- 
lessee who was not protected from eviction 
and whose lease had expired and who was 
declared as a trespasser though continuing ir. 
possession since the commencement of the 
Code did not acquire a right of occupancy 
tenant under S. 185 (1) Gi) (b) of the 1959 
Code. In Gutti v. Mohanlal, 1969 MPLJ 
470 Tare J, seemed to be of the view that 
even an ordinary tenant whose tenancy had 
come to an end before coming into force of 
the 1959 Code would become an occupancy 
tenant. With great respect, this view does 
not give due weight to the meaning of the 
word “holds” which occurs in S. 185. In our 


` opinion, if an ordinary tenant’s tenancy had 


come to an end before the commencement 
of the 1959 Code in accordance with the 
terms of his lease, such a tenant cannot be 
said to be holding land under the tenure- 
holder when the 1959 Code came into force 
and he cannot get the status of occupancy 
tenant under S. 185 (1) (i) (a). We would, 
however, like to make it clear that if after 
the expiry of the lease the land is in posses- 
sion of the tenant with implied or express 
consent of the landlord, his possession would 
be under a legal title as the lease would be 
renewed by holding over. The learned coun- 
se] for the respondents submitted that’in the 
instant case also there was implied consent 
of the plaintiffs for the defendant’s con- 
tinued possession after the expiry of the lease 
and that his tenancy was renewed by hold- 
ing over. The finding of the learned single 
Judge in the order of reference is against this 
contention and we cannot examine the cor- 
rectness of that finding while hearing this 
reference. The hearing before us is limited 
to the question of law which has to be 
answered in the light of the facts stated by 
the learned Single Judge in the referring 
order. 


€. For the reasons given above, we answer 
the question as follows :— 


The words “holds any land” occurring in 
S. 185 (1) of M. P. Land Revenue Code, 
1959, mean possession under a lawful title 
or ‘possession authorised by law. It does not 
include mere continuing in possession after 
it had become unauthorised. It also does not 
include possession of a trespasser. 

The costs of this reference would abide the 
result of the appeal. 
Answered aceordingly. 
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G. G. SOHANI AND K. N. SHUKLA, Jj. 


Gram Panchayat, Kanwan and another, 


Petitioners, v. Francis Baria and others, Res- 
pondents. 

Mise. Petm No. 449 of 1981, D/- 11-3-19872. 

M. P. Panchayat Alhimyam (ESH), Sec- 
tion 806 @) b} — Administrator has no 
warrant to contiuue im office as scom as Pan 
chayat was reconstituted — He ennot refuse 
to hard over charge to new body om pies 
that revistom petition against election of Sar- 
pouch was pending. (M. P. Panchayat Act 
@ of 1962), S. 16). (Paras 5, 6) 

K. L. Sethi, for Petitioners; Solanki; S. 
Kulshrestha, Deputy Govi, Advocate, for 
Respondents. 

SHUKLA, ¥.:— This is a petition under 
Article. 226 of the Constitution of India. 


2, Petitioner No. § is a Gram Panchayat 
established and: constituted under the provi- 
sions of the Madhya Pradesh Panchayat 
Ordinance, 1981 (mow M. P. Panchayat Adhi- 
niyam, 1981). The term of the Panchas of 
Guam. Panchayat, Kamwan was to expire on 
2841980 and therefore, the State Govern- 
ment passed an order dated 11th Apr. 1980 
appointing respondent No. 1 as Admuinistra- 
tor till the constitution of the new Gram 
Panchayat. Om coming into force of the 
Madhya Pradesh Panchayat Ordimance, 1981 
(berafter called as Ordinance) elections of 
the Gram Panchayat were held on 9-8-1981 
amd 21 persons including petitioner No. 2 
were elected and co-opted as Panchas for the 
constitution of Gram Panchayat, Kanwan. 
Elections. for the office of Sar-Panch and Up- 
Sarpanch were also held and petitioner No. 2 
was elected Sarpamch of the Gram Panchayat. 
Phese elections were duly published and 
notified by the Collector vide notification 
dated 11-8-1981 (Annexure I) as per the pro- 
visions of the Ordidance. One of the elected 
Panchas namely Rajmal s/o Sagarmal filed 
an election pelition against the election of 
petitioner No. Z before the Sub-Divisional 
Officer (respondent No. 2) who by his order 
dated 17-8-1981 stayed taking over of charge 
by him. However, on 25-8-1981 said Rajmal 
Withdrew the election petition with the result 
that the Sub-Divisional Officer dismissed the 
same as withdrawn. The stay order was auto- 
matically vacated. Thereafter one Shantilal 
who was a nominated. Panch preferred a revi- 
sion against the order of the Sub-Divisional 
Officer under S. 313 of the M. P. Panchayat 
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Act, 1962 (the repealed Act) before Colector, 
Dhar. The revision petition is stith pending 
before. the Collector. 

3. Petitioners’ grievamce is that the Ad- 
ministrator (respondent Ne. t) has refused to 
hand over charge to the petitiomers even 
though tke election petition has beem dismis- 


‘sed and the stay order has been vacated. Ac- 


cording to the petitioners, respondent No. 1 
has no lawful authority to refuse to hand 
over charge and to continue as Administra- 
tor. Petitioners, therefore, seek a. writ of 
Mandamus against the Administrator, respon- 
dent No. 1 to hand over the charge of the 
office of Gram Panchayat Kanwan to peti- 
tioner No. 2 the elected Sarpanch thereof and 
a similar writ against respondents 2 and 3 ta 
act in accordance with the provisions of the 
Adhiniyam and direct the Administrator to 
hand over charge to petitioner No. 2. 


4. Return has been filed only by respon- 
dent No. 1 fhe Administrator of the Gram 
Panchayat. He has resisted the petition and 
the relief sought by the petitioners mainly on 
the ground that the election petition was. il- 
legally withdrawn by Rajmaf Jain and a revi- 
sion against the dismissal of the petition 
by the Sub-Divisional Officer is pending, 
before the Collector. Till the decision of the 
revision by the Collector, petitioner No. 2 the 
elected Sarpanch is not entifled to take over 
charge from the Administrator and, therefore, 
no relief as claimed by the petitioners can 
be granted in kis favour. Various facts about 
the invalidity of the election of petitioner 
No. 2 as Sarpanch have also been pleaded 
but they are not relevant for disposal of this 
petition. In fact learned Deputy Govern- 
ment Advocate squarely relied upon the plea 


‘that petitioner No. 2 was not entitled to take 


over as Sarpanch till the disposaf of the revi- 
sion pending before the Collector. 


5. Having heard Iearned counsel we are 
satisfied that this petition has to be allowed. 
It was not disputed that petitioner No. 2 Pra- 
kashrao had been elected as Sarpanch in ac- 
cordance with S. 15 of the M. P. Panchayat 
Adhiniyam, 1981. Respondent No. 1 was ap- 
pointed as Administrator of the Gram Pan- 
chayat under the repealed Panchayat Act of 
1962 by superseding it on 27-4-1980. ‘The 
Administrator’s term automatically came to 
an end as soon. as the Panchayat was re-con- 
stitufed after fresh elections. Under S. 80 
G) {b} of the Adhiniyam he could exercise 
powers and duties of the Panchayat until the 
Panchayat was. re-constifufed. As soon as the 
Panchayat was re-constfituted, as admittedly 
it was so reconstituted, he had no warrant 
for continuing im office nor had he the auth-| 
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‘ority to refuse to hand over charge of the 
said office. By refusing to do so, for what- 
ever reason, the Administrator interfered 
with the functioning of the Panchayat in ac- 
cordance with law. 


6. The scheme of the old Act as well as 
the Adhimiyam is clear and it is meant to 
encourage functioning of the democracy at 
the grass root level lawfully. By no means 
can an Executive Officer try to deny an elect- 
ed body its rightful powers unless warranted 
by Statute. Learned counsel for the respon- 
dents was unable to justify refusal of respon- 
dent No. 1 to hand over charge of office to 
petitioner No. 1 Gram Panchayat and peti- 
tioner No. 2 the Sarpanch thereof. Sec. 16 
(1) enjoins the outgoing Sarpanch to hand 
over charge of his Office to the mew Sarpanch. 
Sub-sec. (2) thereof empowers the prescribed 
authority (Sub-Divisional Officer) to direct 
the outgoing Sarpanch to hand over charge 
forthwith along with papers and property in 
his possession to fhe new Sarpanch. It was 
fhus not open to the Administrator or the 
Sub-Divisional Officer to decline to act in ac- 
cordance with law in handing over charge of 
office to the petitioners under the plea that a 
revision against the order of dismissal of the 
election petition against petitioner No. 2 was 
pending before the Collector. No authority 
tof law was shown to us by which the Admin- 
qstrator could continue in office after the Con- 
stitution of the elected Panchayat and could 
refuse to hand over charge of office to the 
‘petitioners. 


9. %n the result the petition is allowed. A 
writ of mandamus be issued against respon- 
dent No. 1 to hand over charge of the office 
of Gram Panchayat, Kanwan ito petitioner 
No. 2 immediately. A writ of mandamus be 
also issued against respondent No. 2, the Sub- 
Divisional Officer, Badnawar for taking im- 
mediate action under S. 16 (2) of the Adhi- 
niyam for issuance of direction to respon- 
dent No. 1 to hand over charge of the office 
ef the Gram Panchayat, Kanwan to peti- 
fioner No. 2 in accordance with law. Costs 
of this petition will be borne by the respon- 
denis. Advocaie’s fee Rs. 150/-. The out- 
standing amount of security deposit be re- 
funded to the petitioners. 


Petition allowed. 
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H. G. MISHRA AND 
P. K. VISAYVARGITYA, JJ. 

Isa and another, Appellants v. Kashibai 
and others, Respondents. 

Misc. Appeals Nos. 173 and 181 of 1979, 
D/- 10-9-1981. 

{A) Motor Vehicles Act (4 of £939), See- 
tcn 110-B — Accident — Negligence — Col 
listiom between passemger bos and motor 
exycist — Evidence of witeesses, travellers in 
showing that bus diver coukl mot con- 
tre] the bes and zocident could be avoided if © 
brs driver hed taken weeessary care — eid, 
bus driver was guilty of mecHgence. 

(ara 19) 

(3) Motor Vehicles Act (4 of 1935), Sec- 
tien 110-A — Compensation — Enhancement 
of, 

in this case the Tribunal concluded that 
the depeased was spending Rs. 300/- per 
month on the claimants and determined 
Rs. 300/- as the dependency. The age of ‘the 
claimant widow of the deceased was 28 years 
on the date of the occurrence. The age of 
the claimant, son of deceased was 11 years 
and the age of the claimant, daughter of de- 
ceased was 7 years on the date of accident. 
Tike age of the father of fhe deceased was 
55 years and that of the mother of the de- 
ceased was 50 years on the date of the oc- 
currence. 

Weld that, considering the different periods 
for which the claimants would receive the 
benefit of dependency, the multiplier of 15 
should be applied and, thus, the claimants 
would be entitled to a total compensation of 
Rs. 45,900/- affer making deduction of 15% 
on account of lump sum payment 

(Paras 11, 12) 

M. L. Dhupar, for Appellants; S. K. Jain, 
for Respondents. 

VHAYVARGIVA, 3.:— ‘This order shall 
also dispose of Misc. Appeal No, 181 of 1979 
{Kashibai v. Isa). 

2. These appeais are directed against ths 
award dated 8-5-1979 passed ‘by the learned 
Member, Motor Accidents Claims "Tribunal, 
Mandieshwar, in Claim Case No. 9 of 1978. 

3. The facts giving rise to these appeals 
briefly stated are as follows: On 14-8-1977 
the deceased Rohidas was going from village 
Oon to Khargone on his motor-cycle No. 
M.T. W. 5610. Passenger Bus No. M. P.F. 
8127 owned and driven by tbe appellant 
No. 1 in Misc. Appeal No. 173 of 1979 and 
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insured with the appellant No. 2 came from 
ibe opposite direction and dashed against the 
motor-cycle of the deceased with the result 
that the deceased Rohidas sustained severe 
injuries and eventually succumbed to the in- 
juries caused to him in the accident. The 
claimant who are respondents in Misc. Appeal 
No. 173 of 1979 and appellants in Misc. 
Appeal No. 181 of 1979 submitted an ap- 
plication under S. 110-A of the Motor Vehi- 
cles Act before the tribunal claiming com- 
pensation from the non-applicants for the 
death of the deceased caused on account of 
the rash and negligent driving of the motor- 
bus by the non-applicant No. 1. The 
claimants are the parents, widow, minor son 
and daughter of the deceased. They claimed 
Rs. 1,32,000/- as compensation from the non- 
applicants. The non-applicants denied the 
claim of the claimants. They denied that the 
accident was caused on account of the rash 
and negligent driving of the motor-bus by the 
non-applicant No. 1. According to them 
Rohidas was drunk and he had no control 
over the motor-cycle which was proceeding 
in a zig-zag manner and on the wrong side 
of the road. The non-applicant No. 1 with a 
view to avoid the accident swerved the 
motor-bus on the extreme right side but still 
be could not avoid the accident. The motor- 
cycle came from the-opposite direction and 
dashed against the Bus. According to the 
non-applicants therefore the accident was 
caused on account of the rashness and 
negligence of the deceased in driving the 
motor-cycle and they were not liable to pay 
any compensation to the claimants. 


4. The Tribunal held that the accident 
was caused on account of the rash and negli- 
gent driving of the motor-bus by the non- 
applicant No. 1 and therefore the non-appli- 
cants were liable to pay compensation to the 
claimants, The Tribunal awarded a sum of 
Rs. 4,000/- to the claimant &bivdas father of 
the deceased, a sum of Rs. 5,500/- to the 
claimant Sitabai mother of the deceased, a 
sum of Rs. 4,000/- to claimant Rajendra 
minor son of the deceased, a sum of Rupees 
4.000/- to claimant Rekha minor daughter 
of the deceased and a sum of Rs. 9,500/- to 
claimant Kashibai widow of the deceased as 
compensation for the death of the deceased 
with interest at 6% p.a. on the amount 
awarded from 1-9-1977 till realisation. Ag- 
grieved by the award of the Tribunal the 
non-applicants have preferred Misc. Appeal 
No. 173 of 1979. The claimants have also 
preferred appeal against the award of the Tri- 
bunal which is registered as Misc. Appeal 
No. 181 of 1979 seeking enhancement of the 
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amount awarded by the Tribunal on the 
ground that the amount awarded is to in- 
adequate. As both these appeals arise out of 
a common award they are being disposed of 
by this order. 

5. The learned counsel for the non-appli- 
cants contended that the Tribunal was not 
justified in holding that the accident was 
caused on acount of the rashness and 
negligence in driving of the motor-bus by the 
non-applicant No. 1. He contended that on 
the evidence on record it is proved that the 
accident was caused on account of the 
negligence and rashness in driving of the 
motor-cycle by the deceased Rohidas. The 
learned counsel for the claimants supported 
the finding of the Tribunal that the accident 
was caused on account of the rashness and 
negligence of the non-applicant No. 1 in 
driving the motor-bus and contended that the 
amount awarded by the Tribunal is too low 
and requires to be suitably enhanced. 


6. Having heard learned counsel for the 
parties we are of the opinion that there is no 
substance in Appeal No. 173 of 1979 pre- 
ferred by the non-applicants which deserves 
to be dismissed and Appeal No. 181/79 pre- 
ferred by the claimants deserves to be allow- 
ed and the compensation awarded to the 
claimants deserves to be enhanced as herein- 
after stated. 


7. There is no force in the contention of 
the learned counsel for the non-applicants 
that the Tribunal committed an error in 
holding that the accident was caused on ac- 
count of the rashness and negligence in 
driving of the motor-bus by the non-appli- 
cant No. 1. The claimants examined Madan- 
shah (AW. 5) who was travelling in the Bus 
which was being driven by the non-applicant 
No. 1. Madanshah deposed that he had oc- 
cupied the seat behind. the driver’s seat. A 
motor cycle came from Oon side. The motor- 
cyclist stopped the motor-cycle on seeing the 
Bus, The motor-bus ran over the motor- 
cycle and then went on the kachcha path. 
The Bus travelled 15-20 cubits on the kachcha 
path before stopping. The Bus was being 
driven by the non-applicant No. 1 at an ex- 
cessive speed. In the cross examination 
Madanshah deposed that he boarded the Bus 
at Khargone and he had purchased ticket for 
Oon. He further stated that he saw the 
motor-cycle from a distance of 25-30 paces 
and at that distance the motor-cycle stopped 
the motor-cycle, and that it was coming on 
the side of his right hand i.e. on the left side 
of the road. 


8 It was suggested to the witness Madan- 
shah in cross examination that he was not à 
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passenger in -the Bus. This. sugestion was 
denied by him. However, Isa the non-ap- 
plicant No. 1 (N. AW. 1) did not deny the 
fact that Madanshah was a passenger in the 
Bus. Abdul Razaque (N. AW. 4) the conduc- 
tor of the Bus also did not state that Madan- 
shah was not a passenger in the Bus. He 
only vaguely stated that he did not issue any 
ticket for Oon. 

9. The non-applicants examined Isa 
(NAW. 1) Bapulal (NAW. 2), Mangilal 
(NAW. 3) and Abdul Razzaque (NAW. 4), 
on the question of negligence and rashness 
of the deceased Rohidas in driving the motor- 
cycle. The non-applicant No. 1 Isa stated 
that he saw the motor-cyclist from a distance 
of 100 paces and the motor-cycle was coming 
at an excessive speed and was being driven on 
the wrong side of the road and in a zig-zag 
manner. Now in spite of this fact the. non- 
applicant No. 1 Isa did not apply brakes of 
his motor-Bus and stopped it. He admitted 
in cross examination that the motor-bus went 
down the kachcha patrai and thereafter it 
was stopped. Thus, from his testimony it is 
clear that the non-applicant No. 1 Isa 
although saw the motor-cyclist coming from 
the opposite direction at an excessive speed 
and in zig-zag manner did not take pre- 
caution to avoid accident. However, his 
testimony that the motor-cycle was being 
driven in a zig-zag manner and at an exces- 
sive speed cannot be believed. 


10. Similarly Babulal (NAW 2) and 
Mangilal (NAW 3) admitted that they saw 
the motor-cycle coming from the opposite 
direction being driven in a zig-zag manner 
from a distance of 300 yards. They also ad- 
mitted that the Motor-Bus had moved down 
the road before it was stopped. Mangilal 
admitted in cross examination that after the 
motor-cycle was dashed against the Bus it 
was dragged for about 10-15 paces along 
with the Motor-Bus. Thus, from the testi- 
mony of these witnesses it is clear that the 
non-applicant No. 1 could not control the 
Motor-Bus and had he taken necessary care 
and caution the accident could have been 
avoided. Thus, in our opinion the learned 
Tribunal was fully justified in holding that 
the accident was caused on account of the 
rash and negligent driving of the Motor-Bus 
by the non-applicant No, 1 Isa and it was 
mot caused on account of the rash and negli- 
gent driving of :the motor-cycle by the de- 
ceased. There is therefore no reason to inter- 
fere with the said finding of the Tribunal. In 
view of this the appeal preferred by the non- 
applicants (M. A. No. 173 .of 1979) has.no 
force and is;dismissed; .. .. |. ja 
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11. Now the.question that arises for de- 
termination is whether the compensation 
awarded by the Tribunal is too iow or too 
excessive requiring interference in appeal. 
The Tribunal has found that the deceased 
was 33 years of age at the time of the ac- 
cident, The Tribunal has not given a clear 
finding regarding the income of the deceased, 
However, in this case the Tribunal conclud- 
ed that the deceased was spending Rs. 300/- 
per month on the claimants and determined 
Rs. 300/- as the dependency. Now the age 
of the claimant Kashibai widow of the de- 
ceased was 28 years on the date of the oc- 
currence. The age of the claimant Rajendra 
was 11 years and the age of the claimant 
Rekha was 7 years on that date. The age 
of Shivdas the father of the deceased was 55 
years and that of Sitabai the mother of the 
deceased was 50 years on the date of the oc- 
currence. Thus, taking into consideration 
the respective ages of the claimants and the 
different periods for which they would re- 
ceive the benefit of the depenency we can 
reasonably take 15 as the multiplier. On the 
evidence on record we are of the. opinion 
that the Tribunal did not commit any error 
in determining Rs. 300/- p. m. as the depend- 
ency because Kashibai has deposed that the 
deceased was carrying on the business of 
purchasing and selling. of milk. He used to 
sell 100 litres of milk per day and the margin 
of profit was eight annas per litre. She 
stated that the net income of the deceased 
was Rs. 800/- p. m. 


12. There is no evidence on record rebut- 
ting the evidence of Kashibai. Even assuming 
that Kashibai had made some exaggeration 
we are of the opinion that the learned trial 
Judge did not commit any error in holding 
that the deceased was spending Rs. 300/- 
p.m. on the claimants and in determining 
Rs. 300/- p.m. as the dependency. Thus, the 
dependency works out to Rs. 3,600/- p. a. 
Multiplying the said amount by 15 the 
amount comes to Rs. 54,000/-. After de- 
ducting 15% from the amount so arrived on 
account of lump sum payment and uncer- 
tainties of life the compensation awardable 
to the claimants comes to Rs. 45,900/-. We 
are therefore of the opinion that the amount 
determined by. the Tribunal as compensation 
is too low and. requires to be enhanced. The 
Tribunal of course was not right in holding 
that the claimants were entitled to receive a 
sum of Rs. 6,000/- on account of mental 
agony to them. ‘Thus, considering the facts, 
and circumstances of the case we are. of the 
opinion that the amount awardable by the 
Tribunal deserves to: be enhanced and the| 
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claimants are entitled to receive Rs. 45,900/- 
(Rs. forty five thousand and nine hundred) 
as compensation from the non-applicants. 
Out of the amount so assessed the claimants 
Shivdas and Siiabai the father and the mother 
of the deceased respectively shall get Rupees 
6,000/- and Rs. 9,000/- respectively. The 
claimants Rajendra and Rekha the minor son 
and daughter of the deceased shall get 
Rs, 7,500/- each. The remaining amount of 
compensation i.e. Rs. 15,900/- (Rs. Fifteen 
thousand and nine hundred) shall be paid to 
the claimant Kashibai the widow of the de- 
ceased. The claimants shall also be entitled 
to get interest on the amount awarded at 6% 
p.a. from the date of the application ie. 
13-2-1978 and not from 1-9-1977 as ordered 
by the Tribunal. 

13. It is also directed that the amount 
of compensation payable to the minors 
Rajendra and Rekha shall be deposited in a 
scheduled Bank in fixed deposit for a period 
of 37 months under the guardianship of their 
mother the claimant Kashibai and the inter- 
est that may become due on the said amount 
shall be paid to Kashibai. The fixed de- 
posits shall be renewed from time to time till 
the claimants Rajendra and Rekha become 
major in which event the amount shall be 
paid to them. The amount of compensation 
payable to the claimants Kashibai, Shivdas 
and Sitabai along with interest shall be paid 
to them. 

14. As a result of the discussion aforesaid 
Misc, Appeal No. 173 of 1979 (isa v. Kashi- 
bai) filed by the non-applicanis fails and is 
dismissed. Misc. Appeal No. 181 of 1979 
filed by the claimants is allowed. The award 
of the Tribunal is modified to the extent and 
in the manner indicated above. In the cir- 
cumstances of the case we leave the parties 
to bear their own costs of these appeals, 

Order accordingly. 
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G. G. SOHANI AND K. N. SHUKLA, JJ. 

Jogendrasingh, Petitioner v. Vikram Univer- 
sity, Ujjain and others, Respondents. 

Misc. Petn. No. 162 of 1982, D/- 28-6-1982. 

M. P. Vishwavidyalaya Adhiniyam (22 of 
1973), Section 15 (2) — Powers of Kulpati 
— Cancellation of examination of candidate 
on ground that he failed to attend requisite 
number of lectures -—~ Not permissible — 
Further, Authorities should have scrutinized 
ne en RAA 
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Jogendrasingh v. Vikram University, Ujjain 


A. R- 
attendance hefore issuing admission card. 
AI 1976 SC 376, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1976 SC 376 4 
AIR 1967 Madh Pra 194 4. 


V. S. Kokje, for Petitioner; L. P. Bhargava, 
for Respondents. 


SOHANI, §.:— This is a petition under 
Article 226 of the Constitution of India. 

2. The material facts giving rise to this 
petition are as followes :— 


The petitioner appeared at the LL.M. 
Part I examination conducted by respondent 
No. i in the year 1981. The petitioner was 
declared unsuccessful when the result was 
declared, but on an application by the peti- 
tioner for revaluation, the petitioner was de- 
clared successful. Gn 8-12-1981, the peti- 
tioner was informed by the Upkulsachiv of 
the respondent University that respondent 
No. 2 had cancelled the LL. M. Part I ex- 
amination of the petifioner as the petitioner 
was found to have attended only 5% of the 
number of lectures delivered during the reb 
evant calendar year. Agericved by this order, 
the petitioner has filed the petition. 


3. Shri Kokje learned counsel for the 
petitioner contended that respondent No. 2 
had no jurisdiction to cancel the examination 
of the petitioner on the ground that he had 
failed to attend the prescribed course of 
lectures when the petitioner was allowed to 
appear for the examination and when the 
petitioner had not made any misrepreseniation 
as regards the number of lectures attended 
by him. It was further contended that in 
any event, the action taken by respondent 
no. 2 deserved to be quashed as no notice 
to show cause was given to the petitioner 
before taking the action. In reply, Shri 
Bhargava, learned counsel for the respon- 
dents stated that respondent No. 2 had jur- 
isdiction to cancel the examination under 
Section 15 (2) of the M. P. Vishwavidyalaya 
Adhiniyam 1973 (hereinafter referred to as 
the Act). 

4. Having heard learned counsel for the 
parties, we have come to the conclusion that 
this petition deserves to be allowed. Sec- 
tion 15 (2) of the Act reads as under :— 

“It shall be the duty of the Kulpati to, 
ensure that this Act, the Statutes, the Ordi- 
nances and the Regulations are faithfully ob- 
served and he shall have all powers neces- 
sary for this purpose”. 

The aforesaid provision, in our opinion, does 
not empower the Kulpati to cancel the ex- 
amination of a candidate on the ground that 
he had failed to attend the requisite number| 
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of lectures. The Executive Council of the 
University, no doubt, has power under Cl. 23 
( {iii} of Ordinance No. 6 to cancel bs 
examination of a candidate, if it is discoyer- 
ed afterwards that the candidate had ob po 
ed admission to the examination by j| mis- 
representation of facts or by submitting false 
certificate or forged documents. In th m- 
stant case, however, the Executive Copncil 
has not taken any action under the ailore- 
said provision. H was not disputed before 
us that it was the duty of the authorities to 
scrutmize the admission form of the peti- 
torser and find owt as to whether petitioner 
bad fulfilled the condition as regards the at- 
tendance. In this connection we may wuse- 
fully refer to the following observations 
made by the Supreme Court in AIR 1976 
SC 376, (Krishan v. Kurukshetra University, 
Kurukshetra) (at p. 381): 


“If neither the Head of the Department 
nor the University authorities took care to 
scrutinize the admission form, then the ques- 
tion of the appellant commiiting fraed did 
not arise. It is well settled that where a per- 
son on whom fraud is committed is in a 
position to discover the truth by due 
diligence, fraud is not proved. Ht was neither 
a case of suggestio falsi, or suppressio veri. 
The appellant never wrote to the university 
authorities that he had attended the pre- 
scribed number of lectures. There was ample 
time and opportunity for the University 
authorities to bave found ont the defect. In 
these circumstances, therefore, if the Univer- 
sity authorities acquiesced in the infirmities 
which the admission form contained and 
allowed thé appellant to appear in Part I 
Examination in April 1972, then by force of 
the University statute the University had no 
power to withdraw the candidature of the 
appellant. A somewhat similar situation 
arose in Premji Bhai Ganesh Bhai Kshatriya 
v- Vice Chancellor, Ravishankar University, 
Raipur, AIR 1967 Madh Pra 194 at p. 197 
Where a Division Bench of the High Court 
of Madhya Pradesh observed as follows :— 

“From, the provisions of Ordinances Nos. 
19 and 48 it is clear that the scrutiny as to 
the requisite attendance of the candidates is 
required fo be made before the admission 
cards are issued. Once the admission cards 
are issued permitting the candidates to take 
their examination, there is mo provision in 
Ordinance No. 19 or Ordinance No. 48 
winch would enable the Vice-Chancellor to 
withdraw the permission. The discretion 
having been clearly exercised im favonr of 
the petitioner by permitting him to appear at 
the examination, it was not open to the Vice- 
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Chancellor to withdraw that permission sub- 
sequently and to withhold his result.” 

“We find ourselves in complete agreement 

with the reasons given by the Madhya Pra- 
desh High Court and the view of law taken 
by the learned Judges. In these circum- 
stances, therefore, once the appellant was 
allowed to appear at the Examination in 
May, 1973, the respondent had no jurisdic- 
tion to cancel his candidature for that ex- 
amination.” 
In view of the aforesaid observations, it musti 
be held that the order passed by the respon-! 
dent No. 2 cancelling the LL.M. Part I ex- 
amination of the petitioner cannot be sus-! 
tained in law. 


5. For all these reasons, this petition is 
allowed. The order passed by respondent 
No. 2 cancelling the LL. M. Part I Examina- 
tion of the petitioner is quashed. In the cir- 
cumstances of this case, parties shall bear 
their own costs. The amount of security de- 
posit, if any, be refunded to the petitioner. 

Petition allowed. 
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H. G. MISHRA, J. 


Bhuralal and others, Petitioners v. Kailash- 
chand and others, Respondents. 


Civil Revn. No. 339 of 1980, D/- 5-3-1982.* 


Madhya Pradesh Public Trusts Act (30 of 
1931), S. 32 (1) — Stay of suit under S. 32 (1) 
— Subsequent applications under O. 39, 
Rr. 1 and 2 and S. 151 and O. 46, R. 1, Civil 
P. C. for grant of temporary injunction and 
appointment of Receiver cannet be refused 
— Order staying suit under Section 32 (1) 
does noi prevent Court from granting interim 
reliefs. (Civil P. C. (1908), S. il, O. 339, 
Rr. 1 and 2, S. 151 and O. 40, R. 1). AIR 1922 
Bom 276 and AIR 1974 Mys 63, Rel. on. 


(Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1974 Mys 63 7 
AIR 1922 Bom 276 7 


H. S. Oberai, for Petitioners; S. R. Joshi, 
for Respondents. 

ORDER :— This revision is directed 
against the order dated 29-1-1980, whereby 
the trial Judge has ordered stay of trial of 
the suit under S. 32 of the Madhya Pradesh 
Public Trust Act, 1951 and has also stayed 
consideration of the application for issuance 


Poe ee tee 
+ Against order of N. C. Nagraj, 3rd Civil J., 
Indore, D/- 29-1-1980. 
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of a temporary injunction and/or appoint- 
ment of receiver. 

2. No exhaustive statement of facts is 
necessary for the decision of this revision. 
Suffice it to state that the revision-applicants- 
herein have brought the suit for declaration 
of title and issuance of a permanent injunc- 
tion against the defendant-non-applicants on 
cause of action laid in detail in the plaint. 
In the suit the applicants submitted two ap- 
plications (1) for issuance of a temporary in- 
junction for restraining the defendant-non- 
applicants 2 to 5 from paying rent to defen- 
dant-non-applicant No, 1 and (2) for appoint- 
ment of receiver for collection of the rent 
of the property in dispute. This application 
was opposed by the defendant No. 1 inter alia 
on the grounds that the Court has no juris- 
diction to proceed with the suit in view of 
the bar enacted by S. 32 of the Madhya Pra- 
desh Public Trust Act, 1951 (for short, the 
Act) and for the same reason the Court has 
no jurisdiction to pass any order on any ap- 
plication for grant of temporary injunction 
and/or appointment of receiver. 

3. The trial Court by the impugned order 
directed stay of the suit holding that the suit 
is for and on behalf of a public trust. Ac- 
cordingly S. 32 of the Act precludes hearing 
and decision of the suit as also stay of hearing 
of the application for grant of temporary in- 
junction and/or appointment of receiver. 
The present revision is directed against that 
part of the order, which concerns itself with 
stay of hearing of the application for grant 
of the aforesaid interim reliefs. 


4. In this revision it was contended by 
Shri Harbans Singh Oberai, learned counsel 
for the plaintiff-applicants that the impugned 
order manifests a clear case of illegal exercise 
of jurisdiction vested in the Court that Sec- 
tion 32 of the Act does not put a bar to 
hearing of applications for interim reliefs, as 
claimed by the applicants that S. 32 only 
bars hearing or decision of the suit and can- 
not be construed to bar consideration of an 
application under Order 39, Rules 1 and 2 
and Section 151 and/or under O. 40, R. J, 
C. P. C. 


5. Shri S. R. Joshi, learned counsel for 
the defendants non-applicant No. 1 argued 
in support of the impugned order. None ap- 
peared for non-applicants 2 to 5. 

6. Having heard the learned counsel for 
the parties, I have come to the conclusion 
that this revision deserves to be allowed. 

7. Section:32 (1) of the Act, which is 
relevant to the situation, reads as under: 

. “S. 32..Bar to hear or decide suits :— No 
suit to enforce a right on behalf. of a publie 
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trust which has not been registered under 
this Act, shall be heard and decided in any 


Court.” (Emphasis supplied) 


The Legislative prohibition so enacted in 
S. 32 (1) appears to be restricted in its opera- 
tion, inasmuch as what is barred by the afore- 
said provision is hearing or decision of the suit. 
Accordingly the prohibition so enacted can- 
not be construed as to preclude Courts from 
entertaining and adjudicating upon applica- 
tions for interim reliefs. In order to hold so, 
further restriction will have to be imported! 
in the Section to the effect that the Courts 
will be precluded even from proceeding to 
grant interim reliefs when a stay is ordered 
under the Section. The provisions placed in 
Section 32 appear to enact with regard to 
stay matter a statute in pari materia with 
Section 10, C. P. C. Section 10 omitting its 
Explanation, which is not relevant for the 
present purposes, reads as under: 


“Section 10. Stay of suit-—- No Court 
shall proceed with the trial of any suit in 


which the matter in issue is also directly 
and substantially in issue in a previously in- 
stituted suit between the same parties, or 
between parties under whom they or any of 
them claim litigating under the same title 
where such suit is pending in the same or 
any other Court (in India) having jurisdic- 
tion to grant the relief claimed, or in any 
Court beyond the limits of (India) esta- 
blished or continued by (the Central Gov- 
ernment) and having like jurisdiction, or be- 
fore the (Supreme Court).” 
(Emphasis supplied) 
The prohibition enacted by Section 10, 
C. P. C. is against proceeding with trial of 
the subsequent suit and does not appear to 
enact provision against the Court passing 
interlocutory orders. An order staying a suit 
under Section 10 does not prevent a Court 
from making interlocutory orders, such as 
orders for Receiver or an injunction or an 
order for attachment before judgment. ‘(See 
Senaji v. Pannaji, AIR 1922 Bom 276). A 
Court, which is seized of a suit which has 
been stayed pursuant to the provisions of 
Section 10, C. P. C. had nevertheless juri- 
sidiction to make interlocutory orders, if re- 
lief in that behalf is claimed by any of the 
parties. Section 10 C. P. C. also seems to refer 
to the stay of trial of suit and not to other 
proceedings of an interlocutory character. 
This is what has been held by Vankata- 
swami, J. in Baburao v. Kadarappa (AIR 
1974 Mysore 63). ` 


8%. Having regard to the object wbich 


Section 32 of the Act seeks to ‘achieve ‘andj, 


dr 
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the language in which it is couched, there 
appears to be no legal impediment for apply- 
ing- the aforesaid principles and holding 
that even after ordering stay of trial of 
a suit under Section 32, the Court retains 
jurisdiction to grant first aid by way of 
temporary injunction or appointment of re- 
ceiver, on a case being made out for the 
purpose. 


9. In this view of the matter, the learned 
Judge of the trial Court appears to have re- 
fused to exercise jurisdiction when he 
stayed his hands from taking for con- 
sideration of the applications submitted by 
the plaintiff under O. 39, Rr. 1 and 2 and 
Section 151, C. P. C. and the other under 
O. 40, R. 1, C. P. C. Accordingly, the im- 
pugned order manifests a clear case of refusal 
to exercise jurisdiction. If it is allowed to 
stand, it will occasion failure of justice 
and/or cause irreparable injury to the ap- 
plicants, because no body knows when the 
proceedings before the Registrar of Public 
Trust, whose order is subject to a civil suit, 
will come to an end. 


10. Accordingly, this revision succeeds 
and is hereby allowed. That part of im- 
pugned order, which concerns itself with stay 
of consideration of the applications for grant 
of temporary injunction and appointment of 
receiver is concerned, is hereby set aside and 
the trial Court is directed to proceed to de- 
cide the applications submitted by the plain- 
tiff for issuance of temporary injunction and 
appointment of receiver, as expeditiously as 
possible. Parties shall appear before the 
trial Court on 15-3-1982. Records be sent 
back so as to reach there before the afore- 
Said date. Having regard to the nature of 
the controversy between the parties, I make 
no order as to costs. 

l Revision allowed. 
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Israr Ahmad Mansuri, Petitioner v. State 
of Madhya Pradesh and another, Respon- 

dents, 

- Misc. Petn. No. 420 of 1981, D/- 16-9-1981. 
! Evidence Act (1 of 1872), S. 115 — Equit- 
able estoppel — Student securing admission 
in Polytechnic in “Reservation quota” on 
certificate obtained by giving false declara- 
tion — Authorities can cancel his admission 
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Israr Ahmad Mansuri v. State 


M. P. 205 


— Principle of equitable estoppel, -not at- 
tracted. AIR 1981 Raj 8, Dissented from. 


A student secured admission in Poly- 
technic in “Reservation quota on basis of 
declaration that he belonged to Scheduled 
Caste. It was clear from the certificate on 
the basis of which he got admission that he 
practised fraud and fraudulently obtained 
the certificate on the basis that he was Hari- 
jan though he belonged to Bahna community. 

Held, the authority would not be debarred 
from cancelling admission of the student in 
question. The principle of equitable estop- 
pel could have no application when the party 
in whose favour it was sought to be invoked 
was found guilty of fraud. AIR 1981 Raj 8, 
Dissented from. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1981 Raj 8 5 
(1980) M. P. No. 775 of 1979, D/- 16-10- 

1980 (Raj), Mohd. Shamsher v. The Col- 

lector, Balaghat 3 
AIR 1979 Delhi 87 5 


S. Q. Hasan, for Petitioner; S. L. Saxena, 
Govt. Advocate, for Respondents. 


G. P. SINGH, C. J.:— By this petition 
under Article 226 of the Constitution the 
petitioner challenges the order dated lOth 
March 1981 by which his admission to ihe 
Government Mining and Polytechnic, Shah- 
dol, has been cancelled. 


2. The petitioner got his admission in the 
Polytechnic on the basis of a declaration that 
he belonged to a Scheduled Caste and he 
procured a certificate from the Naib Tahsil- 
dar dated 2nd July, 1979 in support of his 
admission. On complaint it was revealed 
that the petitioner was Bahna and did not 
belong to any Scheduled Caste or Scheduled 
Tribe. It was for this reason that his ad- 
mission was cancelled. Notice for -admis- 
sion of this petition was issued to the respon- 
dents. Return has been filed. The petition 
is heard on merits. 


3. The first question that arises in this 
petition is whether the petitioner is really a 
member of a Scheduled Caste or Scheduled 
Tribe. The community of Bahna to which 
the petitioner belongs consists of Muslims 
who carry on the trade of cotton cleaning. 
By the Scheduled Castes and Scheduled 
Tribes Order (Amendment) Act, 1956, Bhaina 
has been added as a Scheduled Tribe for 
Madhya Pradesh. The petitioner claims that 
he belongs to this tribe. This claim is 
entirely unfounded. In Mohd. Shamsher v. 
The Collector,. Balaghat, M. P. No:-775 of 
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1979, decided on 16th October, 1980, it has 
been pointed out by a Division Bench oi 
this Court that Bahnas who are cotton 
cleaners belong to the same category as 
Pinjara and Dhunia and are different from 
the Scheduled Tribe of Bhaina. Reference 
in this connection was made in that case fo 
Russel on Tribes and Castes of the Central 
Provinces (pp. 69 and 225). It is quile clear 
that the petitioner was by no stretch of 
imagination a member, of a Scheduled Caste, 
which he claimed for his admission and for 
which he procured a certificate from a Naib 
Tahsildar. It is clear from the certificate on 
the basis of which the petitioner got admis- 
sion that he practised fraud and fraudulently 
obtained a certificate on the basis that he 
was Harijan and got admission in the 
Polytechnic on that basis. 


4. Learned counsel for the petitioner then 
contends that as the petitioner was allowed 
to pursue his studies in the first year, his 
admission cannot be cancelled in the second 
year on the ground of equitable estoppel. 
The principle of equitable estoppel can have 
no application when the party in whose 
favour it is invoked is found guilty of fraud. 


5, The petitioner got admission simply 
because of fraud and, therefore, there lies no 
equity in his favour to debar the respondents 
from cancelling his admission, Learned 
counsel for the petitioner relies upon the 
case of Harphool Singh v. State, AIR 1981 
Raj 8. In that case also a person got admis- 
sion by making false declaration and whose 
admission was later on cancelled. The Raja- 
sthan High Court applied the principle of 
estoppel. We do not agree with that case. 
In our opinion, once a finding is reached 
that the petitioner is guilty of fraud, there 


can be no equity in his favour for applying 


the principle of equitable estoppel. Learned 
counsel also relied upon the case of Inder 
Parkash v. Dy. Commr., Delhi, AIR 1979 Delhi 
87 where also the principle of equitable estop- 
pel was applied. But a reading of-that case 
does not show that the petitioner in that case 
was guilty of any fraud. Inder Parkash’s 
case is, therefore, distinguishable on facts. 


6 The petition fails and is dismissed, but 
without any order as to costs. 


Petition dismissed. 


À. I. R. 
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FAIZANUDDIN, J. 


M/s. Uttam Singh Dugal and Co. Pvt. Ltd., 
New Delhi, Appellant v. M/s. Hindustan 
Steel Ltd., Bhilai Steel Project, Bhilai, Res- 
pondent. 


Misc. (First) Appeals Nos. 7 and 9 of 1978 
and Civil Revns. No. 83 and 84 of 1978, D/- 
30-9-1981.% 


(A) Contract Act (9 of 1872), S. 20 — 
Contract whether void for uneerfainfy or 
yagneness — Determimation of. 

Civil engineering coniract — Clause of In- 
vitation to tender requiring that successful 
tenderer shall deposit earnest money either in 
cash or Government security. Requesi by 
contractors in their letter that they be allow- 
ed fo deposit earnest money in the form of 
Insurance Bonds —- Employer replying that 
the request was under consideration—Held, it 
was not possible to hold that the parties did 
noi agree as to the form of security — The 
agreement was that the security would be 
deposited in the manner provided in the rel- 
evant clause of the invitation to tender, unless 
the employers accepted the request of the con- 
tractors to accept security in the form of 
Insurance Bonds. It could not therefore, be 
said that there was any uncertainty in the 
contract. (Para 8) 

(B} Contract Act (9 of 1872), Section 29, 
Mustration (e) — Contract whether void for 
uncertainty or vagueness — Civil engineering 
contract — Liquidated damages for delay in 
completing work — Levy of — Employer 
and contractor agreeing fhat same shall be 
decided by Head Office of employer — Held . 
that there was no uncertainty in contract — 
Hewever, arbitration clause tm contract by 
itself could mot be said fo be a machinery to 
avoid uncertainty im matters on which par- 
ties did mot agree. (Arbitration Act (1940), 
Ss. 2 (a), 30). 

If on a particular matter the contract pro- 
vides for acceptance of the opinion or deci- 
sion of a party to the contract or a third 
party as in Illustration (e) to Section 29 of 
ihe Contract Act that matter cannot be held 
to be vague er uncertain and the contract 
cannot be invalidated for uncertainty. How- 
ever, the arbitration clause in the contract 
by itself cannot be said to be a machinery to 
avoid uncertainty in the matters on which 
the parties did not agree. This would amount 
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* Against order of L. N. Tiwari, Addl. Dist. 
Judge, Durg, D/- 26-9-1977. 
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to conceding the power of filling the gaps oF 
supplementing the parties’ contracts and it is 
well settled that the arbitrators have no such 
power unless it is expressly conferred by the 
contract. (Para 8) 


Where in a civil engineering contract the 
employer and contractor agreed that liqui- 
dated damages for delay in completing the 
works would be levied at a certain percentage 
on the value of the entire contract or on the 
value of the incomplete work as may be de- 
cided by the Head Office of the employers, 
it could not be said that there was any un- 
certainty in the contract. (Para 8) 


(©) Contract Act (9 of 1872), Section 29 — 
Uncertainty or vagueness —— When can be a 
ground for declaring a contract void — 
Principles to be applied — Duty of Court — 
Contracts whick have been acted upon by 
the parties — Court should be very slow in 
finding defects in such contracts. 


Solemn contracts entered into between the 
parties are not to be readily declared invalid 
for uncertainty as to certain terms, at any 
rate in those cases where the parties have 
acted upon the contracts which have been 
fully executed. In construing a contract the 
object of the Court is fo do justice between 
the parties and the Court will do its best, if 
satisfied that there was an ascertainable and 
determinate intention to contract, to give 
effect to that intention, locking at substance 
and not mere form. Ft will mot be deterred 
by mere difficulties of interpretation. Diff- 
culty is not synonymous with ambiguity so 
long as any definite meaning can be extract- 
ed. A contract can become void under Sec- 
tion 29 only when its terms cannot be made 
certain. Mere vagueness or uncertainty 
which can be removed by proper interpreta- 
tion cannot make a contract void. In deal- 
ing with commercial and business coniracts 
which have been acted upon by the parties, 
the Court should be very slow in finding de- 
fects and to reject them as meaningless. This 
should be done only in extreme cases. 

(Para 10) 


The instant case is a case of civil engineer- 
ing contract. There was a clause in the gene- 
tal conditions of Contracts which envisaged 
that the contractors will comply with alf 
legislations governing labour that may be 
passed from time to time including laws re- 
lating to fair wages, welfare measure, safety 
etc. While submitting the tender the cone 
tractors in their letter said that if there wag 
anv increase in the wage structure, they will 


difference on this point, however, 
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be entitled to “corresponding amount”. It 
was agreed between the parties in a meeting 
that the contractors shall be entitled to 
increased payment in case of increase of 
minimum wage rates of unskilled workers 
only and that the increased payment 
will be applied to. the percentage of 
labour content in each item of work 
which the contractors would give for 
scrutiny and approval of the employers. As 
regards other laws, the parties differed on 
the point as to what was agreed in the meet- 
ing between the parties. According to the 
contractors, the minutes were correctly re- 
corded to the effect that “any other changes 
in the labour laws will be admitted for es 
calation”. The point of view of the em- 
ployers was that the word “any” was a mis- 
take for the word “no” and that it wags. 
agreed that “no other changes in the labour 
laws will be admitted for escalation”. The 
did not 
mean that the contract did not come into 
existence or that there was such ambiguity 
or uncertainty which made the contract void. 
The result was that the relevant clause as 
contained in the General Conditions of Con- 
tracts prevailed subject to the variation 
agreed upon in respect of the increase in 
rates of minimum wages under the Minimum 
Wages Act. It could not therefore, be said 
that the contract documents read as a whole 
did not make the position certain as regards 
changes in other labour laws. (Para 9) 


(3) Arbitration Act (10 of 1940), Ss. 30,” 
2 (a) — Jurisdiction of arbitrator — Parties 
agreeing that a binding contract exists — 
Arbitrator can have recourse to the contract 
to settle down disputes that have arisen. 


The disputes to to whether the contract 
was entered into at all or whether it was void 
ab initio do not fall within the ambit of the 
arbitration clause. But where the parties 
agree or it is found that a binding contract 
exists, and if it is necessary to have recourse 
to the contract to settle the dispute-that has 
arisen then it is a “dispute arising out of the 
contract” falling within the jurisdiction of 
arbitrators. (Para 12) 


Œ Arbitration Act (10 of 1940), Ss. 39, 
27 — Appealable orders — Interim award — 
Order of arbitrator on a question of juris- 
diction — Dees not amount to an imterim 
award — Neo appeal lies against such order 
of arbitrator. 


In the instant case, what the arbitrators 
did was to decide a preliminary issue relating 
fo their jurisdiction. As the order of the 
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arbitrators did not decide the claim or even 
any. part of the claim or any issue of liabi- 
lity, it could not be held to be an interim 
award, and hence, no appeal could lie against 
such order. (Para 13) 


(F) Arbitration Act G6 of 1940), Sec- 
tion 39 (1) (i) (vii) — Appealable orders — 
Order of trial Court that there is no arbitra- 
tion agreement between the parties — Order 
cannot be consirued as an order superseding 
arbitration, or an order setting aside award 
~ Order is not appealable. (Para 13) 


(G) Civil P. C. (5 of 1908), S. 115 — Re- 
vision — “IMegal exercise of jurisdiction — 
. Trial Court having jurisdiction to decide 
whether there were binding contracts be- 
tween parties misconstruing S. 29 of Con- 
tract Act — High Court will interfere in re- 
vision. 

In the instant case, the trial Court held 
that there were no completed contracts be- 
tween the parties because of ambiguity or 
uncertainty which the Court found in the 
letters between the parties. Tbe trial Court 
did not make any real effort of construing 
. fairly and broadly the letters and documents 
which formed the part of the contracts. 
The trial Court failed to clearly comprehend 
the meaning of S. 29 of the Contract Act 
that an agreement cannot be declared void 
merely on the ground of uncertainty but 
only and only when it is not possible to make 
its meaning certain. The trial Court thus 
misconstrued S. 29, asked a wrong question, 
applied a wrong test and thus acted illegally 
in the exercise of its jurisdiction. Therefore, 
it was open for the High Court to interfere 


in its revisional jurisdiction. (Para 14) 
Cases Referred; Chronological Paras 


(1978) 3 WLR 736, Pearlman v. Keepers and 


Governors of Harrow School 14 
(1976) 2 All ER 39 (HL), Liverpool City 
Council v. Irwin 10 
(1975) 3 All ER 658:(1975) 3 WLR 663, 
Liverpool City Council v. Irwin 10 
AIR 1972 SC 2379 14 
AIR 1971 SC 1558: 1971 Tax LR 706 14 
AIR 1970 Madh Pra 91 14 
AIR 1969 SC 488 12 


(1969) 2 AC 147: (1969) 2 WLR 163: (1969) 
1 All ER 208, Anisminic v. Foreign Com- 


pensation Commission 14 
AIR 1968 All 22 13 
AIR 1959 Madh Pra 151 (FB) 10 
AIR 1951 SC 9 - 12 
AIR 1949 PC 156 i 14 
AIR 1944 Nag 152 . 13 


, 1942- AC 356: 166 LT 306: (1942) 1 All ER 
337, Heyman v. Darwins Ltd. 12 


Ltd. v. M/s. Hindustan Steel Lid. A.L R. 


(1941) 1 All ER 14:164 LT 379:1941 AC 
"251, Scammell v. Ouston 10 


S. L. Watel with R. P. Verma, for Appel- 
lant; G. M. Chaphekar with D. P. Agarwal, 
for Respondent. 

G. P. SINGH, C. J.:— This order shall 
also dispose of Misc. (First) Appeal No. 9 of 
1978 and Civil Revisions Nos. 83 and 84 of 
1978. 


M/s. Utiam Singh Dugal and Co. (P.) Ltd. 
(hereinafter referred to as the contractors) 
entered into two contracts with M/s. Hindu- 
sthan Steel Ltd. (hereinafter referred to as the 
employers) for construction of civil engineer- 
ing works in the Coke Oven Zone part and 
Open Hearth Zone part of the Bhilai Steel 
Project. The contract agreements being 
CE/96/62 and CE/97/62 were executed on 
7/8th November, 1962. The agreements are 
expressed to be made on 28th May, 1962. 
The contractors started work in one zone on 
12th Aug., 1962 and in the other zone on 
13th September, 1962. The works were com- 
pleted by 31st December, 1967. The contract 
agreements contain identical terms and condi- 
tions. By letter dated 18th August, 1971 the 
contractors, claimed additional payment for 
both the works on account of escalation in 
Wages under the Minimum Wages Act, 1948 
during the currency of the contracts. These 
claims were based on Clause 32 of the Gene- 
ral Conditions of Contracts as modified by 
the parties. The employers did not accept 
these claims. The contractors then by their 
letter dated 17th April, 1972 named their 
arbitrator under Clause 76 of the General 
Conditions of Contracts for deciding the 
claims in respect of both the contracts. The 
employers in their reply by letter dated 3rd 
May, 1972 did. not accept that the claims 
made by the contractors were justified or 
could go to arbitration. The employers, how- 
ever, named their arbitrator. The arbitrators 
decided two preliminary issues by their order, 
dated 6th September, 1973. These related to’ 
the questions (1} whether there were valid 
and binding contracts between the parties, 
and (2) whether the dispute raised by the 
contractors fell within the arbitration clause 
of the said contracts. Both these issues 
were decided in favour of the’ contractors: 
The arbitrators, however, left it open to the 
parties to obtain a final decision on these- 
questions from a competent Court. Faced 
with an objection as to their jurisdiction the’ 
arbitrators had ‘two coursés open. They’ 
could refuse to deal with the matter at all 





_and leave the parties: to go to the Court or - 


they could go into: the question’ of jurisdic- 
tion and proceed with -the reference if they 
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found that there existed, arbitration agree- 
ments between the parties‘ covering the dis- 
putes raised before them leaving the parties 
to have the point finally settled’ by the Court 
(see Russel on Arbitration, 19th Edition, 
p. 99). It is the latter course which the 
arbitrators adopted in the instant case. The 
employers then filed two applications under 
Section 33 of the Arbitration Act, 1940 in 
the Court of the Additional District Judge, 
Durg. These Misc. J udicial Cases were 
finally registered as M. J. C. No. 1/77 and 
‘ M. J. C. No. 2/77. It was contended by the 
employers in these applications that there 
were no binding contracts between the par- 
ties and so the arbitrators had no jurisdic- 
tion to proceed with the reference made to 
them. These applications were allowed by a 
common order passed by the Additional Dis- 
trict Judge on 27th September, 1977. It was 
held by the Additional District Judge that 
there were no binding contracts between the 
parties and so the arbitration clause in the 
contracts was not attracted. The contractors 
have filed Misc. (First) Appeal No. 7 of 1978 
and Civil Revision No. 84 of 1978 against 
the order passed in M. J. C. No. 1/77, and 
Misc. (First) Appeal No. 9 of 1978 and Civil 
Revision No. 83 of 1978 against the order 
passed in M. J. C. No. 2/77. The appeals 
have been filed under Section 39 of the Arbi- 
tration Act but as a matter of prudence revi- 
sions have also been filed to meet the situa- 
tion in case it is held that the orders passed 
by the Additional District Judge are not ap- 
pealable under Section 39 of the Act. 


3. Before proceeding to mention the con- 
tentions raised by the learned counsel, it 
would be convenient to refer to certain docu- 
ments which led to the execution of the con- 
tract agreements. Invitation to tender, In- 
structions to tenderers and General condi- 
tions of contracts for construction works are 
contained in a booklet issued by the emplo- 
yers. These documents, subject to modifica- 
tion that may be made in individual cases, 
form part of every contract. Clause 32 of 
the General Conditions of Coniracts reads as 
follows :— 


“32. In respect of all labour directly or in- 
directly employed on the works, the contrac- 
tor shall comply with all rules framed from 
time to time by Government (Central or 
State) or other local authority, and legisla- 
tions governing labour for the protraction of 
health, sanitary arrangements, wages, welfare 
of safety of workers in building and construc- 
tion works. The rules and other statutory 
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obligations in’ regard to fair wages, the welk.. 
fare measure and safety of labour ete., will 
be deemed to be part of the contract?” 


The contractors submitted their tenders for 
the two works under a forwarding letter, 
dated 25th November, 1961 (Ex. RD-6). The 
contractors wrote in this letter that in pricing 
their tender they had made the assumptions 
as mentioned in paras (1) to (z-1) of the 
letter. Para (f) of this letter is material and 
is as given below :— 


“(f) that in case there is any increase in the 

wage structure by any legislation, we will be 
entitled to corresponding amount.” 
In order to discuss the various points men- 
tioned by the contractors in their tenders, a. 
meeting of the officers of the employers and 
the contractors took place on 7th and 8th 
April, 1962. The minutes of the meeting are 
exhibited as RD-36. These minutes, in so 
far as they deal with Clause 32 of the Gene- 
ral Conditions of Contracts and para (f) of 
the contractors’ letter dated 25th November, 
1961 read as follows :— 


“It was agreed that Dugal would give the 
percentage of Jabour content in each item 
of work for scrutiny and approval by HBL. 
Variation in the minimum wage rates of the 
lowest category .ie. unskilled workers only 
would be applied to percentage of labour 
content and the payment adjusted accord- 
ingly. Provision of amenities for labour will 
be entirely the responsibility of the tenderer. 


Any other changes in the Labour Law will 
be admitted for escalation.” 


By letter dated 28th May, 1962 (Ex. RD-7) 
and later (referred to as the award letter) 
which was preceded by a telegram dated 24th 
May, 1962 to the same effect, the employers 
wrote to the contractors that their tenders 
were accepted as per the terms and condi- 
tions contained in the Invitation to tender, 
Instruction to tenderers and General Condi- 
tions of contracts etc., subject to the modifi- 
cations mentioned in the letter. As regards 
Clause 32 of the General Condition of con- 
tracts the following modification was men- 
tioned in. this letter :— 


“vou will give the percentage of labour 
content in such item of work for scrutiny 
and approval by us. Variation in the mini- 
mum wage rates of the lowest category i, e. 
unskilled worker only would be applied to 
the percentage of labour content and pay- 
ment adjusted accordingly. Provision of 
amenities for labour will be entirely your 
responsibility. 
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No. other’ changes in the labour laws will 
be admitted” for. escalation. 


We will do ‘our ‘utmost to obtain exemp- 
tion for the construction labour from the 
Factory Act, but we cannot assume any 
responsibility or liability in this respect.” 
The contractors in reply to this letter by 
their letter dated 8th June, 1962 (Ex. RD-30) 
pointed out that there were certain discre- 
pancies between the conditions as set out in 
the letter of the employers dated 28th May, 
1962 and the minutes of conference held on 
7th and 8th April, 1962. The contractors 
suggested a meeting to clarify the discre- 
pancies. It appears that a meeting was held 
on 25th July, 1962 as desired by the contrac- 
tors. By letter dated 6th August, 1962 
(Ex. RD-1) the employers asked the contrac- 
tors to start the work. In reply the contrac- 
tors wrote on 10th August, 1962 (Ex. RD-31) 
stating that they have taken up the work 
subject to clarifications on the points dis- 
cussed in the meeting on 25th July, 1962. 


The employers then by letter dated ist Sept., 


1962 (Ex. RD-10) wrote to the contractors 
to depute their authorised representative to 
sign the contract agreements. It was men- 
tioned in this letter that the question of 
clarification on the award letter after exami- 
nation had been referred to the Head Office 
and the final decision arrived at will be in- 
corporated as corrigendum to the contracts. 
The contractors in reply to this letter wrote 
on 17th October, 1962 to the employers 
(Ex. RD-12) stating that they agreed to ac- 
cept the contracts subject to the conditions 
mentioned in this letter and in case the con- 
ditions mentioned were not accepted by the 
competent authority, the deletion of these 
conditions shall not be binding on them. 
With reference to Cl. 32 of the General 
Conditions of Contracts and the modification 
mentioned in para (f) of the letter forward- 
ing the tenders and the modification accept- 
ed in the employers’ award letter dated 28th 
May, 1962, the contractors wrote as 
follows :— 

gene 32 and Tenderer’s para (f) accept- 
ed. 


However, it may be noted that in the 
meeting held on 7th and 8th April, 1962 at 
Ranchi it was agreed that any other change 
in labour law will be admitted for escala- 
tion of rates as provided in our para F of 
forwarding letter No: DLH/43 dated 25th 
November, 1961. 


Para G of Tenderer’s letter, 


We have explained and confirmed that our 
rates do not cover the application of factory 
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Act. In case the employer is unable to ob- 


tain exemption of application of factory Act, 


wẹ are prepared to agree to lump sum of 


Rs. Ten lakhs for both Zones towards such 


expenses,” 


The employers, in reply, sent to the contrac- 
tors the letter dated 2nd November, 1962 
(Ex. RD-13) in which clarifications were given 
on the points raised by the contractors, It 
was also stated that the employers’ award 
Jetter dated 28th May, 1962, the contractors” 
letter dated 17ih October, 1962 and the em- 
ployers’ letter dated 2nd November, 1962 
will form part of the contracts. As regards 
Clause 32 this letter stated as follows :— 


“Clause 32 and Tenderer’s para (f). 


In the agreed minutes of negotiations held 
at Ranchi, under this clause there is a typo- 
graphical error, as the correct sentence should 
read “No other changes in the labour law 
will be admitted for escalation.” 


This will be referred to Head Office for 
further clarification.” l 


The contractors signed the contract agree- 
ments on 7th November, 1962 and the em- 
ployers signed the same on 8th November, 
1962. The contract agreements specifically 
mention that the employers’ award letter 
dated 25th May, 1962, the contractors’ letter 
dated 17th October, 1962 and the employers’ 
dated 2nd November, 1962 shall form part 
of the contract agreements. However, on 
7th Nov., 1962 i.e. on the very date when 
the contractors signed the contract agree- 
ments, they also sent another letter to the 
employers which is Ex. RD-32. It mentions 
the contractor’s point of view in respect of 
certain clauses and states that subject to 
above, the contract is hereby accepted and 
signed. As regards Cl. 32, the letter states 
as follows: 


“Cl. 32 and Tenderer’s para (Ê). 

We are quite sure that in the meeting held 
on 7th and 8th April, 1962 at Ranchi, it was 
agreed that any other changes in labour laws 
will be admitted for escalation of rates. This 
may kindly be confirmed at an early date.” 

4. The employers, by letter dated 25th 
Dec., 1964 (Ex. RD-58) wrote to the contrac- 
tors for filing labour contents of each item, 
on which the contractors by their letter dated 
23rd Jan. 1965 (Ex. RD-16) enclosed the 
schedule of percentage of labour contents in 
respect of both the works. The employers by 
their letter dated 30th Nov., 1965 (Ex. D) sent 
to the contractors a copy of approved sche- 
dule of percentage of labour contents. As 
earlier stated, both the works were complet- 
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ed by the Act of Dec., 1967. The claims 10 
respect of both the works on the ground of 
escalation in wages on the basis of Cl. 32-as. 
modified by the contract agreements were 
made by the contractors by their letter dated 
18th Aug., 1971. Whe employers did not 
agree to the claim and, as stated by us ear- 
lier, reference to the arbitrators followed. 


S, The arbitration clause in the contract 
asreements in Cl. 76 of the General Condi- 
tions of Contracts which reads as follows :— 


“76, All questions, disputes or difference 
of any kind, whatsoever, arising out of, or 
in connection with the contract, at any time, 
whether during the progress of the work or 
after its completion or whether before or 
after the determination of the contract, other 
than questions, disputes or differences for the 
decision of which specific provisions have 
been made in the foregoing clause of these 
conditions (hereinafter referred to “excepted 
and decision on such “excepted matters” ac- 
cording to the said specific provisions shall 
be final and binding on the Contractor and 
shall not be re-opened or attempted to be re- 
opened on the ground of any informality, 
omission, delay or error in the proceeding in 
or about the same or on any other ground 
: whatsoever) shall be submitted in writing by 
the contractor to the Employer, and the Em- 
ployer shall, within a reasonable time, after 
the submission of the same, make and notify 
its decision thereon in writing. 


If the Contractor be dissatisfied with the 
decision of the Employer on any matter in 
question, dispute or difference on any ground 
in connection with this contract or as to the 
withholding by the. employer of any certifi- 
cate to which the contractor may claim to 
be entitled to, or if the Employer fails to 
make a decision within a reasonable time, 
then and in any such case but not including 
any of the excepted matters, or matters for 
which the contractor has given no claim 
certificates, the Contractor may within ten 
days of the receipt of such decision or after 
the expiry of a reasonable period of time, as 
the case may be, demand in writing that such 
matter in question, dispute or difference in 
connection with this contract be referred to 
arbitration. Such demand for arbitration 
shall be delivered to the Employer by the 
Contractor and shall specify the matters 
which are in question, dispute or difference 
and only such question, dispute or difference 
other than any of the excepted matters in 
respect of the contract of which the demand 
has been made and no other shall be referred 
to arbitration. 
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The further progress of any Work. under 
the contract shall unless, otherwise-' directed 
by the Engineer, continue during the arbitra- 


tion proceedings, and .no payment due or 


payable by the Employer shall be withheld 
on account of such proceedings, provided, 
however, that it shall also be open to the 
arbitrator or arbitrators to consider and de- 
cide whether or not such work shall continue 
during the arbitration proceedings. 

Matters in question, dispute or differéncé 
other than the excepted matters, in respect 
of this contract to be submitted to arbitra- 
tion as aforesaid, shall be referred for deci- 
sion to— 


(i) a sole arbitrator who shall be tha 
Chairman or any officer of the Rmployer 
nominated by the Chairman in that behalf in 
cases in which the claim in question is below 
Rs.. 50,000/- and in cases in which the issues 
involved are not of a complicated nature, 
The Chairman or the officer nominated shall 
be the sole judge to decide whether or not 
the issues involved are of a complicated 
nature. 


Gi) The arbitration of two persons, one to 
be nominated by the Employer and the other 
by the Contractor or failing agreement be- 
tween these two arbitrators to an Umpire 
appointed by them before proceeding with 
the Arbitration in respect of all claims of 
and above the value of Rs. 50,000/- and for 
all claims, irrespective of the amount or 
value of such claims, if the issue involved 
therein are of a complicated nature, 


Such submission shall be deemed to be a 
submission to arbitration and the decision of 
such arbitration shall be final and conclusive 
and the Provisions of the Indian Arbitration 
Act, 1940 and of the rules thereunder and all 
Statutory modifications thereof shall govern 
all such arbitration proceedings and shall be 
deemed to apply to and be incorporated in 
this contract.” 


6. The Additional District Judge has held 
that there were no concluded contracts and 
so there existed no arbitration agreements as 
the parties did not agree upon the various 
matters which are referred to in the contrac- 
tors’ letter dated 17th Oct., 1962 (Ex. RD-12) 
and the employers’ letter dated 2nd Nov., 
1962 (Ex. RD-13). Reference in this con- 
nection is also made to the contractors’ letter 
dated 7th Nov., 1962 (x. RD-32) which 
they wrote at the time of signing the con-. 
tract agreements. The learned counsel ap- 
pearing for the employers before us support- 
ed the finding of the Additional District 
Judge on this point. The learned counsel 


212 M.P. 


also submitted in the alternative that at any 
rate Cl. 32 of the General Conditions of 
contracts did not form part of the contracts 
as the parties had not till the end agreed 
upon as to its scope and contents. The 
learned counsel further submitted that as 
Ci. 32 did not form part of the contract 
agreements, the dispute referred to the arbi- 
trators which was solely in relation to Cl. 32 
was beyond the jurisdiction of the arbitra- 
tors and the arbitration clause had no ap- 
plication to the said dispute. i 

7. The fact remains that the two works 
which were undertaken by the contractors 
were completed by them and millions were 
paid to them by the employers on that ac- 
count. It would be really very strange in 
this background to hold that there were no 
concluded contracts in respect of these works 
between the parties. Nevertheless we have 
to examine the correctness of this finding 
reached by the Court below. We have also 
to examine the allernative argument of the 
learned counsel for the employers that Cl. 32 
at least did not form part of the contracts. 


8. We will first take up the matters other 
than Cl. 32 of the General Conditions of 
contracts in respect of which it is said that 
the parties did not agree and there remained 
uncertainty in the contracts. The documents 
which are material in this respect are con- 
tractors’ letter dated 17th Oct., 1962 (Exhi- 
bit RD-12), employers’ letter dated 2nd Nov., 
1962 (Ex. RD-13} and contractors’ 
dated 7th Nov., 1962 (Ex. RD-32). The first 
point which the contractors raised in their 
letter dated 17th Oct., 1962 was as to the 
form of security. Clause 3 of the Invitation 
to Tender requires that upon the acceptance 
of the tender the successful tenderer shall 
deposit such further sum as along with the 
earnest money will amount to 24% of the 
value of the contract. Clause 3 requires that 
this deposit should be made in cash or in 
the form of Government security. The con- 
tractors in their letter dated 17th Oct., 1962 
said on this point that they would deposit 
this amount in the form of insurance bonds. 
They also stated that they had already sub- 
mitted insurance bonds for both the works. 
The employers’ reply in their letter dated 
2nd Nov., 1962 was that the point relating 
to conversion of security deposit into 
insurance bonds instead of bank guarantee 
was under consideration, In their letter 
dated 7th Nov., 1962 the contractors submit- 
ted that their request that security should be 
taken in the form of insurance bonds be 
kindly accepted. Now a proper construction 

of all the three letters along with the terms 


Uttam Singh Dugal & Co. Ltd. v. Hindustan Steel Ltd. 


letter. 


A: 1. R. 


contained in the Invitation to tender which 
forms part of the contract agreements will 
be that ultimately the contractors left it to 
the employers to accept or not to accept 
their request for acceptance of security 
in the form of insurance bonds and in case 
it was not accepted they were prepared to 
deposit the security as provided in Cl. 3 of 
the Invitation to tender. It is not possible 
to hold that the parties were not agreed as 
to the form of security. The agreement was 
that the security would be deposited in the 
manner provided in Cl. 3 of the Invitation 
to tender unless the employers accepted the 
request of the contractors to accept security 
in the form of insurance bonds. The second 
point which the contractors made in their 
letter dated 17th Oct., 1962 relates to Cl. 45 
of the General Conditions of contracts. This 
clause provides for liability to pay liquidated 
damages for not completing the work within 
the time prescribed. In the award letter 
dated 25th May, 1962 the employers stated 
that liquidated damages will be levied at 14% 
per fortnight of delay or part thereof on 
the total value of the contracts. The con- 
tractors in their letter dated 17th Oct., 1962 
said that liquidated damages be calculated on 
the value of the incomplete work only and 
not on the total value of the contracts. The 
employers in their letter dated 2nd Nov., 1962 
replied on this point that the request of the 
contractors that levy of liquidated damages 
should be related to the value of incomplete 
work will be referred to the Head Office for 
final decision. In their letter dated 7th Nov., 
1962 the contractors stated that the Head 
Office of the employers may kindly agree to 
the contractors’ submission on that point. 
Now here again the matter is left to be de- 
cided by the Head Office. The parties agreed 
that liquidated damages for delay in com- 
pleting the works would be levied at a cer- 
tain percentage on the value of the entire 
contract or on the value of the incomplete 
work as may be decided by the Head Office 
of the employers and there is no uncertainty. 
The learned counsel for the contractors in 
this connection rightly submitted that if on 
a particular matter the contract provides for 
acceptance of the opinion or decision of a 
party to the contract or a third party as in 
Illustration (e) to Section 29 of the Contract 
Act that matter cannot be held to be vague 
or uncertain and the contract cannot be in- 
validated for uncertainty. The learned coun- 
sel is, however, not right in the submission 
which he also made that the arbitration 
clause by itself is a machinery to avoid un- 


certainty in the matters on which the parties 


1982 


had not agreed. This would amount to con- 
ceding the power of filing the gaps or sup- 
plementing the parties’ contracts and it 1s 
well settled that the arbitrators have no such 
power unless it is expressly conferred by the 
contract which is not the case here (see 
Russel, 19th Edition, p. 28). The third point 
that contractors made in their letter dated 
17th Oct., 1962 was a request for advance 
payment against hypothecation of old machi- 
nery or an advance payment of Rs. 15,00,000. 
This related to Cl. 55(B) of the General 
Conditions of contracts. The employers 
communicated their decision on this point in 
their letter dated 2nd Nov., 1962. It was 
stated that for items of old equipment pur- 
chased after the date of issue of tender pay- 
ment of secured advance would be consider- 
ed provided the engineer was satisfied regard- 
ing reasonableness of the prices paid and a 
declaration given by the contractors that they 
had not drawn any advance previously on 
the equipment from any other government 
undertaking. It is also mentioned that running 


bills will be passed for 90% payment by the. 


end of succeeding months. It will be. seen 
that the point made by the contractors on 
the question of advance on the security of 
machinery in their letter dated 17th Oct, 
1962 was in the form of request. The 
decision of the employers on that point was 
communicated to the contractors. In their 
letter dated 7th Nov., 1962 the contractors 
did not take any further objection on this 
question except saying that they have been 
_ informed that they shall be paid an advance 


against seven dumpers in addition to the 


advance on machinery purchased after the 
„invitation to tender. Here again there is no 
such ambiguity which cannot be cleared for 
the contractors accepted what the employers 
said. The fourth point which the contrac- 
tors made in their letter dated 17th Oct., 
1962 related to para 25 (b) of the special 
conditions mentioned in the award letter. In 
this paragraph it is said that all rates will be 
treated as firm up to plus or minus 20% 
variation in quantity. The contractors in 
their letter dated 17th Oct., 1962 said that 
in case the value of work decreased by more 
than 20%, they will charge 5% more on the 
entire contract. In their reply the employers 
wrote in the letter dated 2nd Nov., 1962 that 
the rate is to remain firm for plus or minus 
20% variation in quantities and not for the 
plus of minus 20% variation of the total 
value of the contract. They, however, said 


that a reference will be made to Head Office 
for final decision. ‘The contractors in their 
letter dated 7th Nov., 1962 wrote on this 
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point that they will abide by the decision on 
tbeir submission. Here again the contractors 
accepted to abide by the decision of the Head 
Offce leaving no ambiguity on the point. 


9. We lastly come to Ci. 32 of the Gene- 
ral Condition of contracts, We have already 
quoted this clause in para 3 above. Briefly 
stated, the clause envisages that the contrac- 
tors will comply with all legislations govern- 
ing labour that may be passed from time to 
time including laws relating to fair wages, 
welfare measure, safety etc. In their letter 
dated 25th Nov., 1961 while submitting the 
tender the contractors said that if there was 
any increase in the wage structure, they wil’ 
be entitled to “corresponding amount”. There 
was a meeting on 7th and 8th April, 1962 
the minutes of which in this respect have 
been quoted above. It was agreed between 
the parties in accordance with these minutes 
that the contractors shall be entitled to in- 
creased payment in case of increase of mini- 
mum wage rates of unskilled workers only 
and that the increased payment will be ap- 
plied to the percentage of labour content in 
each item of work which the contractors 
would give for scrutiny and approval of the 
employers. The minutes then say “Any other 
changes in the labour law will be admitled 
for escalation”. The word “any” appears to 
be a mistake for the word “no”. The con- 
tractors, however, tried to make out some 
point in their favour because of this typo- 
graphical mistake. In the award letter the 
employers accepted as already agreed that the 
contractors will be entitled to increased pay- 
ment if there is an increase in the minimum 
wage rates of lowest category of workers, 
i.e. unskilled workers and that this increased 
payment would be applied to the percentage 
of labour content of each item of work 
which the contractors would submit for 
scrutiny and approval by the employers. In 
the award letier, however, the typographical 
mistake was corrected and it was clearly 
stated that no other changes in the labour 
laws will be admitted for escalation. It was 
further stated that the employers would do 
their utmost to obtain exemption for the 
construction labour from the Factories Act 
but they could not assume any responsibility 
or liability in this respect. The contractors 
in their letter dated 17th Oct., 1962 accepted 
what was said by the employers for increased 
payment in case of variation in wages of the 
lowest category workers i.e. unskilled wor- 
kers. They, however, reiterated their stand 
bearing on the typographical mistake in re- 
cording the minutes of the meeting dated 7th 
and 8th April, 1962 that any other changes 
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in the labour law will be admitted for escala- 
tion. As regards exception from application 
of Factories Act, the contractors further said 
- that their rates do not cover the application 
of Factories Act and that in case the em- 
ployers are unable to obtain exemption of 
application of Factories Act, they would 
agree to lump sum payment of Rs. 10,00,000/- 
for both these works towards such expenses. 
The employers in their letter dated 2nd Nov., 
1962 pointed out the error in the minutes of 
the meeting dated 7th and 8th April, 1962 
and said that this will bè referred to the 
Head Office for further clarification. As re- 
gards the application of Factories Act the 
employers wrote that the matter was under 
consideration and that it was premature at 
that stage to consider any question of lump 
sum payment. In their letter dated 7th Nov., 
1962 the contractors again submitted that it 
was agreed in the meeting held on 7th and 
8th April, 1962 at Ranchi that any other 
changes in labour laws will be admitted or 
escalation of rates. As regards the applica- 
tion of Factories Act the contractors said 
that they had been informed by the engineer 
that the Factories Act had no application but 
in case it was applied in future they will be 
entitled to fair consideration of the request 
which they had already made. A perusal of 
the documents which form’ part of the con- 
tract would go to show that as regards 
Cl. 32 the parties were clearly agreed that if 
there was any increase in the minimum wages 
the contractors will be entitled to increased 
payment in relation to labour content of 
each work. It was also agreed that the varia- 
tion of minimum wages of the last ‘category 
of workers, i.e. unskilled workers only would 
enable the contractors to claim extra pay- 
ment and that the increase of minimum 
wages of other category of workers would 
not enable the contractors to make any claim 
of extra payment. The parties also agreed 
that the Factories Act was not applicable 
and, therefore, the question of being com- 
pensated on account of application of 
Factories Act was premature. As regards 
other laws, the parties differed on the point 
as to what was agreed in the meeting held 
on 7th and 8th April, 1962. According to 
the contractors, the minutes were correctly 
recorded to the effect that any other changes 
in the labour laws will be admitted for es- 
calation. The point of view of the employers 
was that the word “any” was a mistake for 
the word “no” and that it was agreed that 
“no other changes in the labour laws will be 
admitted for escalation”. The difference on 


this point, however, did not mean that the 
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contracts did not come into existence or that 
there was such ambiguity or uncertainty 
which made the contracts void. The Gene- 
ral Conditions of Contracts which contain 
Cl. 32 formed part of the contracts. Ac- 
cording to Cl. 32 it was for the contractors 
to follow the labour Jaws and any change 
in labour legislation could not affect the 
amount payable by the employers to the con- 
tractors under the contract agreements. 
Clause 32 as contained in the General Con- 
ditions of Contracts would prevail except on 
the points it was clearly varied by the parties 
as disclosed by the award letter dated 28th 
May, 1962, the contractors’ letter dated 7th 
Oct., 1962 and the employers’ letter dated 
2nd Nov., 1962 which also formed part of 
contract agreements. As already noticed, a 
clear variation agreed upon was that increase 
in minimum wage of the lowest category of 
workers would entitle the contractors to 
extra payment in respect of labour content 
of each work. Thus, so far as the Minimum 
Wages Act is concerned, the parties agreed 
upon -this variation of Cl. 32. In respect of 
other laws, the employers insisted that the 
contractors would not be entitled to any 
extra payment whereas the contractors in- 
sisted that it was agreed that they would be 
entitled to extra payment. The result would 
be that Cl. 32 as contained in the General 
Conditions of Contracts would prevail sub- 
ject to the variation agreed upon in respect 
of the increase in rales of minimum wages 
under the Minimum Wages Act. It cannot. 
therefore, be said that the contract docu- 
ments read as a whole do not make the posi- 
tion certain as regards changes in other 
labour laws. 


10. Solemn contracts entered into between 
the parties are not to be readily declared in- 
valid for uncertainty as to certain terms, at 
any rate in those cases where the parties 
have acted upon the contracts which have 
been fully executed. In construing a con- 
tract the object of the Court is to do justice 
between the parties and the Court will do 
its best, if satisfied that there was an ascer- 
tainable and determinate intention to con- 
tract, to give effect to that intention, looking 
at substance and not mere form. It will not 
be deterred by mere difficulties of interpre- 
tation. Difficulty is not synonymous with 
ambiguity so long as any definite meaning 
cah be extracted. (See Scammell v. Ouston, 
1941 (1) All ER 14 at p. 25). As observed! ` 
by a Full Bench of this Court: “Documents 
embodying a business agreement should be 
construed fairly and broadly and there must 
be implied in such documents a term which 
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will give such business efficacy to the trans- 
action as must have been intended by the 
parties. No doubt, one cannot add to a 
contract an implied term inconsistent with 
or which contradicts the express terms of 
the contract. But in a suitable rel one a 
‘imply a term if it is necessary to give 1 
e efficacy”. (Gulab Chand v. Kudilal, 
AIR 1959 Madh Pra 151) (at p. 162) (FB). 
Lord Denning has expressed or imposed a 
term whenever it is reasonable to do so in 
order to do whatis fair and just between the 
parties (see The Discipline of Law, page, 37). 
He expressed this view in the case of Liver- 
pool City Council v. Irwin, (1975) 3 All ER 
658. In appeal, however, the House of 
Lords though agreeing with the conclusion 
of Lord Denning did not accept the broad 
proposition that the Court is entitled to read 
in by implication all reasonable terms. The 
House of Lords observed that terms may be 
implied on the basis of established usage or 
for giving business efficacy to the contracts 
or on the ground „of necessity. ((1976) 2 
All ER 39 CHL) at pp. 43, 44). A reference 
in this connection may also be made to Sec- 
tion 29 of the Contract Act which says that 
agreements, the meaning of which is not 
certain, or capable of being made certain, 
are void. A contract can become void under 
the section only when its terms cannot be 
made certain. Mere’ vagueness or uncer- 
tainty which can be removed by proper in- 
terpretation cannot make a contract void. 
In dealing with commercial and business 
contracts which have been acted upon by 
the parties, the Court should be very slow 
in finding defects and to reject them as 
meaningless. This should be done only in 
extreme cases, 

11. Applying the principles stated above 
and for the reasons already given, we are 
satisfied that there is no such ambiguity in 
the terms of the contract agreements and in 
the documents forming part thereof which 
cannot be clarified or made certain and, 
therefore, it is not possible for us to hold 
that the contract agreements were void. As 
regards the alternative argument of the learn- 
ed counsel for the employers that the dis- 
agreement between the parties continued till 
the end as to the terms of Cl. 32 and, there- 
fore, it did not form part of the contarct 
agreements, we have already stated that the 
argument is not sound and Cl. 32 as contain- 
ed in the General Conditions of Contracts 
would govern the parties subject to such 
variation as was expressly or impliedly agreed 
upon. The variation clearly agreed was that 
any increase in minimum wages of the lowest 
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category of workers, would entitle the con- 
tractors to claim extra payment in respect of 
the labour content of each work. To this 
extent there was absolutely no disagreement 
between the parties and this definitely form- 
ed part of contract between the parties. If 
is under this provision that the contractors 
based their claims. It is true that the con- 
tractors continued to say that any other 
change in other labour laws would enable 
them to claim extra payment whereas the 
employers continued to say that no othes 
change would enable the contractors to claim 
extra payment but this did not have any 
effect on the contracts. The contractors 
never claimed any extra payment for any 
change in any other law. Their claim fop 
extra payment rested solely on the ground 
of increase in the rates of minimum wages 
for unskilled workers. As the parties did 
not agree upon the variation of Cl. 32 except 
in respect of the Minimum Wages Act, that 
clause as originally contained in the General 
Conditions of Contracts prevailed except as 
to change in the rates of minimum wages. 
It is not possible to accept the argument of 
the learned counsel for the respondent that 
there was absolutely no agreement in respect 
of Cl. 32 and that it did not form part of 
the contract agreements. 


12. The arbitration clause permits arbi- 
tration on “all questions, disputes or differ- 
ence of any kind whatsoever arising out of 
or in connection with the contract” after 
first approaching the employers for theip 
decision. Whe contractors lay their claims 
for extra payment on Cl. 32 of the General 
Conditions as modified in the contract agree- 
ments. The disputes as to whether the con- 
tract was entered into at all or whether it 
was void ab initio do not fall within ;the 
ambit of the arbitration clause. But when 
the parties agree or it is found that a bind- 
ing contract exists, and if it is necessary to 
have recourse to the contract to settle the 
dispute that has arisen then it is a “dispute 
arising out of the contract” falling within 
the jurisdiction of arbitrators. (See Heyman 
v. Darwins Ltd., 1942 AC 356; A. M. Mair 
& Co..v. Gordhandas Sagarmull, AIR 1951 
SC 9; Union of India v. Salween Timber 
and Construction Co., AIR 1969 SC 488 and 
Umrao Singh v. State of M. P., 1976 MPLJ 
91 at p. 99: AIR 1976 Madh Pra 126 at 
pp. 133-134), Whe question whether there 
was increase in minimum wages during the 
currency of the contracts whether the cons 
tracts were operative from 28th May, 1972 
or only from 7/8th Nov., 1972 and whether 
the contractors were justified {in claiming 
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extra payment under Cl.. 32 are all questions 
arising out of and in connection with the 
contracts and the arbitrators have jurisdic- 
tion to proceed with the references. 


- 13. On the findings reached by us, the 
orders of the Additional District Judge in 
both the cases have to be set aside. But it 


is contended by the learned counsel for the | 


employers that the appeals filed by the con- 
tractors are not maintainable and that no 
interference can be made in revisions because 
there is no error of jurisdiction committed 
by the Court below. The learned counsel 
for the contractors submitted that the appeals 
were tenable under S. 39 (1) @) or S. 39 (1) 
(viii) of the Arbitration Act. Clauses (i) and 
(vii) of S. 39 (1) on which reliance was plac» 
ed by the learned counsel for the contractors 
provide for appeals against orders supersed- 
ing an arbitration and setting aside or re- 
fusing to set aside an award. The expres- 
sion “superseding an arbitration” must be 
construed in the light of the provisions made 
in the Act for supersession of arbitration 
(see Bhaiyalal v. Sawai Singhai Pannalal, 
AIR 1944 Nag 152). The relevant sections 
are Ss. 12, 19 and 23. The order passed by 
the Court below is not under any of these 
provisions. It is not an order superseding 
an arbitration. The order merely declares 
that there is no arbitration agreement be- 
tween the parties. The effect of the decision 
may be that the arbitrators will not be able 
to proceed with the reference, still it cannot 
be said that the order of the Additional Dis- 
trict Judge is an order superseding the arbi- 
tration. It is an order made under Sec. 33 
pronouncing upon the existence or validity 
of an arbitration agreement. Similarly, it is 
also not possible to say that the order of 
the Court below has set aside any award 
made by the arbitrators. The argument on 
this point of the learned counsel for the con- 
tractors is that the arbitrators by their ordep 
dated 6th Sept., 1973 made an interim award 
that they had jurisdiction to proceed with the 
reference and the effect of the orders of the 
Additional District Judge is to set aside this 
award and so the orders are appealable. S. 27 
of the Arbitration Act permits the arbitrators 
to make an interim award and if the Court 
sets aside an interim award, there is no doubt 
that an appeal will lie under S. 39 (1) (vii). 
The difficulty, however, is in accepting the 
submission that the order of the arbitrators 
dated 6th Sept., 1973 is an interim award. 
Before an order of the arbitrators’ may be 
held to be an interim award, it must decide 
a part of the claim or an issue of liability. 
What the arbitrators did in this case was to 
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decide a preliminary issue relating to their 
jurisdiction. As the order of the arbitrators 
does not decide the claim or even any part 
of the claim of any issue of liability, it can- 
not be held to be an interim award. The 
Jearned counsel for the contractors placed 
reliance in support of his submission on 
Anand Prakash v, Assistant Registrar, Co- 
operative Societies, ATR 1968 All 22, at p. 28. 
This case, in our opinion, cannot be read to 
decide that even a finding on a question of 


‘jurisdiction would amount to an interim 


award. We, therefore, held that the orders 
of the Additional District Judge were not 
orders either superseding an arbitration or 
setting aside an award. The orders were, 
therefore, not appealable. 


14. The question then is whether inter- 
ference can be made in revision. As earlier 
pointed out by us, the argument of the learn- 
ed counsel for the employers on this point 
is that the orders of the Court below do not 
suffer from any error of jurisdiction. The 
argument is that the Court below had juris- 
diction to decide whether there were binding 
contracts between the parties and although 
it may have decided the said point wrongly, 
it cannot be said to have committed any 
error of jurisdiction. Now interference in 
the revisional jurisdiction under Section 115 
of the Civil P. C. can be made out only on 
the ground that the Court below has exer- 
cised a jurisdiction illegally or with materials 


` irregularity. A Court acts illegally in the 


exercise of its jurisdiction when it acts in 
breach of some provisions of law and with 
material irregularity when it commits some 
error of procedure in the course of the trial 
which is material and affects the ultimate 
decisions (Venkatgiri Ayyangar v. Hindu 
Religious Endowments Board, AIR 1949 PC 
156). The concept of error of law affecting 
jurisdiction has been widened by the decision 
in Anisminic Ltd. v. Foreign Compensation 
Commission, (1969) 2 AC 147 (HL). A Tribu- 
nal having jurisdiction over a matter at the ini- 
tial stage exceeds its jurisdiction by breaking 
the rules of natural justice, applying a wrong 
legal test and answering the wrong question, 
failing to take relevant consideration into ac- 
count oy basing the decision on legally ir- 
relevant considerations. (Dermith Judicial 
Review of Administrative Action, 4th Edn., 
p. 113). Anisminic Ltd.’s case has led to the 
obliteration of any distinction between errors 
of law within jurisdiction and errors of law 
affecting jurisdiction, According to Lord 
Denning: “Whenever a Tribunal goes wrong 
in law, it goes outside the jurisdiction con- 
ferred on it and its decision is void because 
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Parliament only conferred jurisdiction on the 
Tribunal on condition that it decided in ac- 
cordance with law’. (Discipline of Law, 
p. 74, Pearlman v. Keepers and Governors 
of Harrow School, (1978) 3 WLR 736. A 
Anisminic Ltd.'s case was followed by us 
in Bhupendra Singh v. G. K. Umath, AIR 
1970 Madh Pra 91, and by the Supreme 
Court in Union of India v. Tarachand Gupta 
& Bros, AIR 1971 SC 1558. It was also 
applied by the Supreme Court in the context 
of revisional jurisdiction under Section 115, 
C. P. C. in M. L. Sethi v. R. P. Kapur, AIR 
1972 SC 2379. In the instant- case, the Court 
below held that there were no completed 
contracts between the parties because of’ am- 
biguity or uncertainty which the Court found 
in the contractors’ letter dated 17th Oct., 
1962, the employers’ letter dated 2nd Nov., 
1962 and the contractors’ letter dated 7th 
Nov., 1962. The Court below did not make 
any real effort of construing fairly and 
broadly the letters and documents which 
form part of the contracts. The Court be- 
low failed to clearly comprehend the mean- 
ing of S. 29 of the Contract Act that: an 
apreement cannot be declared void merely 
on the ground of uncertainty but only and 
only when it is not possible to make its 
meaning certain. The Court below miscon- 
strued S, 29, asked a wrong question, applied 
a wrong test and thus acted illegally in the 
exercise of its jurisdiction. ‘In our opinion, 
therefore, it is open for us to interfere in 
the revisional jurisdiction under S. 115, Civil 
P. C. 

15. For the reasons giyen above, the 
appeals are dismissed as not maintainable 
but without any order as to costs. The civil 
revisions are allowed. The orders passed by 
the Court below are set aside. The appli- 
cants in these revisions will get costs from 
the non-applicant. Counsel’s fee Rs. 500/- 
in each revision. 


Appeals dismissed. 
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G. G. SOHANI AND K. N. SHUKLA, JJ, 

Arun Kumar Pateria and another, 
Petitioners v, Vikram University, Ujjain 
and others, Opposite Parties. 

Misc. Petn, No. 312 of 1981, DJ- 2-7- 
1982. 

Constitution of India, Art. 226 —— Edu- 
cation — M, P. Vishwavidyalaya Adhi- 
niyam (22 of 1973), S. 38 — Ordinances 


GZ/HZ/D129/82/TGD/SNY, 


Arun Kumar v, Vikram University 


‘denying the 
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under — Ordinance No. 7 (13) (2) — 
Student indiscipline — Enquiry under 


Ordinance 7 — No procedure prescribed 
as to maintenance of record of enquiry 
— Effect, 


Principal of a Government Engineer- 
ing College set out charges of indiscip- 
line, misbehaviour and other acts of mis- 
conduct against two students and after 
due enquiry passed an order debarring 
those students from appearing at exam- 
ination for one academic session, - The 
students contended that no opportunity 
of personal hearing was given to them, 
while affidavit of Principal stated that 
after obtaining replies to the charge- 
sheet, personal hearing was given to the 
students and order was passed there- 
after, It was contended by students that 
the fact of affording personal hearing 
should have been placed on the record 
of the proceedings and in the absence of 
such a record it should be inferred that 
no personal hearing was given, 

Held that the order was not vitiated 
due to alleged non-compliance witk the 
provisions of Ordinance No. 7 made un- 
der the Vishwavidyalaya Adhiniyam as 
no procedure was prescribed under the 
Ordinance about the manner in which 
record of such an enquiry has to be 
maintained. Further, in the interest of 
maintaining proper discipline in Educa- 
tional Institutions, it was necessary tc 
strengthen the hands of Head of Insti- 
tutions and to arm them with sufficient 
powers so that those who are keen to 
study and improve their careers should 
not be the victims of a handful of per- 
sons who may spoil the academic at- 
mosphere by indulging in anti-social 
activities. (Paras 9, 10) 

M. Bhatnagar, for Petitioners; L. P. 
Bhargava and Shri Kulshrestha, for Op- 
posite Parties, l 
_ SHUKLA, J.:— This is a petition un- 
der Art. 226 of the Constitution of India. 

2. Petitioners are students of B, E. 
(Bachelor of Engineering) Course, study- 
ing at Government Engineering College, 
Ujjain. Non-applicant No, 4 is the Prin- 
cipal of the said college, 


3. Non applicant No. 4 issued charge- 
sheets to the petitioners alleging indis- 
cipline, misbehaviour and other acts of 
misconduct, Petitioners filed replies 
charges set out in the 
charge-sheets, Thereafter the Principal 
(respondent No, 4) passed an order dated 


218 M, P. 


17-7-1981 (annexure 13) debarring peti- 
tioners from appearing in the main 
examination and the second supple- 
mentary examination for the academie 
session 1981. It is this order which has 
been challenged by the petitioners, 


4, The grounds of challenge are that 
the impugned order is in contravention 
of the provisions of the Vishwavidyalaya 
Adhiniyam (Adhiniyam hereinafter) and 
the Ordinance made thereunder. The 
Principal did not afford personal hearing 
to the petitioners and thereby commit- 
ted a breach of the mandatory provisions 
of the Adhiniyam and also contravened 
the principles of natural justice, 


5, In the return filed by respondents 
1, 2 and 3 several acts of gross miscon- 
duct have been alleged against the peti- 
tioner and the action taken against them 
is sought to be justified. It is pleaded 
that show cause notices had been duly 
served on the petitioners, An affidavit of 
the Principal of college (respondent 
No, 4) has been filed wherein. it is stated 
that after obtaining replies to the 
charge-sheets, personal hearing was 
given to the petitioners and the impugn- 
ed order was passed thereafter. Peti- 
tioners have filed a counter-affidavit 
denying the contents of the affidavit of 
the principal, 


6. Learned counsel for the petitioners 
contended that the order dated 16-7-1981 
(Annexure 13) was vitiated on account 
of non-compliance with the provisions of 
sub-clause (2) of the clause 13 of Ordi- 
nance No, 7 made under the Adhiniyam. 
He drew our attention to the said clause 
which postulates that. before inflicting 
any punishment, the head of the Institu- 
tion shall give the student concerned an 
opportunity of personal hearing and re- 
cord the reasons of inflicting punishment 
in writing, It was contended that Princi- 
pal did not afford any opportunity of 
personal hearing to the petitioners nor 
did he record reasons of inflicting the 
punishment in writing, 


7, As noted earlier, the Principal of 
the college has sworn an affidavit that 
immediately after the petitioners filed 
their replies to the charge-sheets, they 
were called and personally heard by him 
in respect thereof, Learned counsel for 
the petitioners strenuously argued that 
this was not a correct statement. He in- 
vited our attention to the fact that the 
replies were received in the office of the 
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principal by the clerk concerned and not 
by the principal himself, Learned coun- 
sel contended that the endorsement of 
the receiving clerk on the replies falsi- 
fied the affidavit of the Principal in the 
matter, 


8. We are not impressed by this argu- 
ment. According to the usual practice, 
papers, applications ete, are received by 
the receiving clerk of the office and then 
sent to the officer concerned; mere fact 
that the replies filed by the petitioners: 
were received by the receiving clerk will 
not show that these replies never reach~ 
ed the Principal after they were filed or 
that the Principal had no occasion to af- 
ford personal hearing immediately there~ 
after, as alleged. Thus we do not find 
any reason to disbelieve the affidavit of 
the Principal on the malter of personal 
hearing, 

9. Learned counsel then contended 
that the fact of affording personal hear- 
ing should have been placed on the rea 
cord of the proceedings and in the ab~ 
sence of such a record it should be in- 
ferred that no personal hearing was 
given, There is no basis for this argu- 
ment. No procedure has been prescribed 
under the ordinance about the manner 
in which record of such an enquiry has 
to be maintained. In the interest of 
maintaining proper discipline in Educa- 
tional Institutions, it is necessary to 
strengthen the hands of Head of Insti- 
tutions and to arm them with sufficient 
powers so that those who are keen to 
study and improve their career should 
not be the victims. of a handful of per- 
Sons who may spoil the academic atmo- 
sphere by indulging in anti-social acti- 
vities, Though in the instant case there 
were wild allegations against the Princi- 
pal suggesting mala fides, we are satis- 
fied that there is no material to show 
that the principal was actuated by 
malice or bad faith, 

10,. We are, therefore, unable fo ac- 
cept the contention of the learned coun- 
sel.for the petitioners that the impugned 
order is vitiated due to alleged non- 
compliance with the provisions of Ordi- 
nance No, ¥ made under the Vishwa- 
vidyalaya Adhiniyam 1978, The petition 
is, therefore, dismissed, There will be 
no order as to costs, The outstanding 
amount of security deposits, if any, may 
be refunded to the petitioners, 

Petition dismissed, 
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FAIZANUDDIN, J. 


Firm Durga Prasad Magniram, Appel- 
lant v. Dr. Ganesh Prasad, Respondent, 


First Appeal No, 173 of 1975, D/- 15-3- 
1982.* ; 


C. P. and Berar. Letting of House and 
Rent Control Order (1949), S. 12-A 
Subletting in 1954 Le. before coming 
into force of M. P. Act 23 of 1955, with- 
out written permission of landlord — 
Sub-tenancy void in view of S. 12-A of 
1949 Order and S. 23, Contract Act — 
It cannot become valid subsequently by 
virtue of S. 4 (e) Proviso of M, P, Act 
23 of 1955 — However, tenant can re- 
cover arrears of rent from sub-tenant by 
virtue of S. 65, Contract Act and 0. 7; 
R. 7, C P. C. (Gi) M. P. Accommoda- 
tion Control Act (23 of 1955), S. 4 (e) 


Proviso; (ii) Contract Act (9 of 1872), 
Ss. 23, 65; (iii) Civil P. C. (5 of 1908), 
0. 7, R. 7). 


The appellant tenant created sub- 
tenancy in 1954 when the C. P. & Berar 
Letting of House and Rent Control Order 
(1949) was in force. The same agreement 
of sub-tenancy continued when M, P. 
Accommodation Control Act (23 of 1955) 
came into force. The sub-tenancy was 
without written -permission of the land- 
lord, The landlord had not taken any 
objection to the sub-tenancy, 


Held that, the sub-tenancy was void in 
view of S. 12-A of the Rent Control 
Order (1949) and S, 23 of the Contract 
Act, It could not become valid subse- 
quently in view of Proviso to S. 4 (e) of 
M. P, Act (23 of 1955). However,, the 
tenant would be entitled to recover ar- 
rears of rent from the sub-tenant by 
virtue of S, 65 of the Contract Act. 

= ' (Paras 16, 17, 18, 20) 

In view of S., 12-A of the Rent Control 
Order (1949), the sub-tenancy would 
have been legal only when there was an 
enabling condition in the lease-deed or 
a written permission of the landlord for 
its creation, In the present case, there 
was neither of the two things, In the ab- 
sence of such an enabling condition or 
a written permission even the inference 
of implied consent of the landlord will 


"Against Judgment and decree of Mr, A, 


S, Khan, Addl. Dist, Judge, Sagar, Di 
30-8-1975, 
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not help the appellant tenant as accord- 
ing to the law, there should be a writ- 
ten permission and not implied, direct 
or indirect, In the present case, the sub- 
tenancy was created by the appellant in 
direct contravention of the mandatory 
prohibition incorporated in the statute 
then in force, and therefore, it was con- 
trary to law and void from its very in- 
ception. Even the provisions of Cl. (e) 
of S. 4 of the M, P. Act, 1955, required 
an express permission in the contract 
for creation of a valid and lawful sub- 
tenancy by a tenant. No benefit or any 
advantage_could be conferred on the 
appellant tenant by virtue of the proviso 
to Cl. (e) of S. 4 of the M.. P, Act, 1955, 
as it simply protected those sub-tenan- 
cies which were validly created before 
the commencement of the said M, P, Act 
of 1955, with the direct or indirect per= 
mission of the landlord, The proviso to 
Cl. (e) of S. 4 of the M. P, Act of 1955 
did not, in any manner, touch a sub- 
tenancy, which from its very inception 
was void having been created in com- 
plete contravention of the statutory pro- 
visions. In any event, in such a situa- 
tion, a sub-tenancy which was illegal 
from its ‘inception under the law then 
in force, could not be converted into a 
legal contract as such an agreement was 
forbidden by law, and therefore, it was 
hit by the provisions of S, 23 of the Con- 
tract Act also, (Para 17) 

However, the dppellant tenant would 
be entitled to recover the arrears of rent 
from the sub-tenant. The sub-tenant had 
obtained the possession: of premises from 
the tenant and thus took advantage by 
use and occupation of the premises, 
therefore, the agreement of sub-tenancy 
though void, the sub-tenant was liable to 
pay compensation to the appellant ten- 
ant for use and occupation of the pre- 
mises obtained by him and the court has 
power to grant such a relief under O, 7, 
R, 7 of the Civil P, C, though specifical- - 
ly there may not be a prayer for grant 
of such an alternative relief, (Para 20) 
Cases Referred : Chronological Paras 


AIR 1980 All 143 20 
AIR 1980 Bom 25 20 
AIR 1975 All 166 (FB) 4 
AIR 1974 SC 1924 "15 
AIR 1969 Madh Pra 1302 1968 MPLJ 

51 i7 
AIR 1964 All 1 (FB) 14, 15 
AIR 1961 All 347 14 
1959 MPLJ (Notes) 73 LY: 
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AIR 1955 Vindh Pra 31 17 
AIR 1948 PC 56 19 
AIR 1941 Nag 273 ' 19 
AIR 1934 Mad 335 i 19 
AIR 1922 PC 403 l 19 


Y. S. Dharmadhikari, for Appellant; 
A. R. Choube, for Respondent. 


JUDGMENT :—- This is an appeal by 
the. unsuscessful plaintiff against the 
judgment and decree dated 30th Aug. 
1975, passed by, the Additional District 
Judge, Sagar, in C, S. No. 2-B of 1972, 
whereby plaintiff's suit for arrears of 
rent was dismissed. 


2. It was not disputed between the 
parties that the defendant-respondent 
occupied a part of “Chintamani Bhavan” 
at Sagar since 1954, and prior to that, 
the said portion was occupied by one Dr. 
Surajprasad. With several riders in his 
pleadings, the defendant admitted that 
he was a sub-tenant of the plaintiff-firm 
in respect of the portion occupied by 
him. The Bhavan was owned by firm 
Durgaprasad Mukharya. In execution of 
a decree passed in Civil Suit No. 88-B of 
1957, the said Bhavan was sold on 7-10- 
1959 in court auction which was pur- 
chased jointly by Smt, Laxmi Bai (wife 
of present defendant) and one Ram- 
charan, son of Heeralal, the Managing 
Partner of the plaintiff firm.. The sale 
was confirmed on 1-1-1962, and the sale 
certificate was also issued on 25-7-1962. 
But the said auction Sale was set aside 
by the High Court on 27-2-1969 in Misc, 
Civil Appeal No, 273 of 1968 at the in- 
stance of the judgment-debtor, Firm 
Durga Prasad. 


3. In brief, the plaintiff’s case was 
that it has obtained "Chintamani Bha- 
van” on monthly rental of Rs. 200/- 
from its owners and sublet only a part 
of it to the defendant respondent on a 
monthly rent of Rs, 100/- with implied 
permission of the owners/landlords. The 
defendant paid rent of the said portion 


to the plaintiff up to the year 1960 but- 


thereafter failed to pay the same. 


4, The plaintiff's further case was that 


admittedly the Bhavan was sold in court 
auction on 7-10-1959, and Smt. Laxmi 
Dube, w/o the defendant, was one of the 
two purchasers, but she was a Benami 
purchaser on behalf of her husband, the 
defendant in the present suit, The plain- 
tiff firm, therefore, averred that its right 
to recover the rent from the defendant 
was in effect, stayed till the date the 
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auction sale of the Bhavan was set aside 
by the High Court, ie. up to 27-2-1969, 
and this right to recover the rent from 
the defendant was available only on 
10-9-1969 when the Supreme Court also 
refused to grant special leave to appeal 
against the order dated 27-2-1969, pass- 
ed by the High Court, in Misc. C, A, 
No, 273 of 1968, setting aside the auction 
Sale, l , 

5. The plaintiff further averred that 
the defendant was in arrears of rent 
with effect from Oct. 1961 to Feb. 1972 
for 125 months out of which the defen- 
dant paid only Rs, 565-27 and after ad- 
justing the same, a sum of Rs, 11,934-73 
was still due as arrears of rent against 
the defendant up to the date of institu~ 
tion of the suit. On the question of limi- 
tation, the plaintiff pleaded that as his 
right to recover rent remained suspend- 
ed with effect from 7-10-1959, the date 
of auction sale of the Bhavan, up to 
10-9-1969 when the Supreme Court re- 
fused to grant leave to'appeal against 
the order dated 27-2-1969 passed by the 
High Court quashing the auction sale, 
and therefore, the plaintiff was entitled 
to exclusion of the said period under 
S. 15 of the Limitation Act, 1963. 

6. The defendant contested the suit 
by denying all the plaint-allegations ex~ 
cept the facts stated in para No, 2 above. 
The defendant denied that the plaintiff- 
firm had obtained the Bhavan in ques- 
tion on a monthly rental of Rs. 200/- or 
that he was inducted as a sub-tenant by 
the plaintiff in a portion of the said 
Bhavan. The defendant also denied that 
he paid any rent to the plaintiff up to 
the year 1960, He also refuted the alle- 
gation that his wife, Smt. Laxmi Bai 
Dube was a Benami purchaser for and 
on his behalf, The defendant denied that 
the plaintiff was legally entitled to ex- 
clusion of the period from 7-10-1959 to 
10-9-1969 in computing the limitation 
for the suit because after confirmation 
of sale, there was no stay of plaintifi’s 
right to recover rent from the defendant 
and the defendant was not a party to 
Mise, Civil Appeal No. 273 of 1968, and 
therefore, the suit was barred by limita- 
tion, 

7. The defendant further took the plea 
that unless the plaintiff pleaded and 
proved the express permission of its 
landlord for subletting, the plea of sub- 
tenancy set up by the plaintiff would 
be unlawful and void under the proviz 


feed 


1982 


sions of Cl. 12-A of the Central Pro- 
vinces and Berar Letting of House and 
Rent Control Order, 1949, as well as 
under S. 23 of the Contract Act, The de- 
fendant further contended that the 
plaintiff had itself disowned the status 
of defendant as sub-tenant in Civil Suit 
No. 11-A of 1961 instituted by the plain- 
tiffs landlords of that suit for eviction 
of the present plaintiff-appellant on the 
ground that the plaintiff-firm had sub- 
let a portion to the present defendant, 
and therefore, the plaintiff had no right 
to contend that the defendant was its 
Sub-tenant and claim rent on that ac- 
count as the plaintiff was now estopped 
from so contending, 


8. The learned trial court dismissed 
the suit by holding that the plaintiff was 
not entitled to exclusion of period from 
7-10-1959 to 10-9-1969 and that the claim 
for rent beyond three years from the 


date of institution of the suit was bar~ 


red by time, but the contract of sub- 
tenancy being against the express provi- 
sions of law, no rent at all can be re- 
covered thereunder, against which this 
appeal has been directed. 


9. As regards the nature and char- 
acter of possession of the defendant- 
respondent in respect of the part of the 
Bhavan in question, it was not serious- 
ly disputed, The defendant himself did 
not enter the witness-box to deny that 
he was not a sub-tenant in respect of 
the portion occupied by him, . On the 
contrary, a perusal of his deposition, 
Ex, P-17 dated 28-11-1970, made in Civil 
suit No, 88-B of 1957, and Ex. P-18, re- 
corded in July, 1971 in the eviction suit 
No, 11-A of 1961, goes to show that the 
defendant admitted that he was a sub- 
tenant, The learned trial court, on ap~ 
preciation of the evidence, took the view 
that the defendant was a sub-tenant 
with which I find myself in agreement, 


10, Having regard to the facts of the 
case and the arguments advanced before 
me, the questions which arise for my 
consideration may be formulated thus:—~ 


(1) Whether in the absence of express 
or written permission, subletting of the 
portion of the Bhavan by the plaintiff to 
the defendant in 1954 was void and con- 
trary to law then in force? 

(2) Whether the defendant sub-tenant 
was obliged in equity to pay rent to the 
plaintiff from whom he obtained the 
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premises even if the inter se relationship 
between them as tenant and sub-tenant 
was void and contrary to the provisions 
of law? and 


(3) Whether under the facts and cir- 
cumstances of the case, the plaintiff was 
entitled to exclusion of the period from 
7-10-1959 to 10-9-1969 under the provi- 
sions of the Limitation Act, 1963, and 
rent 
from Oct. 1961 to Feb, 1972 was not bar- 
red by time? 


H, Before proceeding to discuss the 
points in controversy noted above, it 
would be advantageous to refer to the 
relevant provisions of the respective 
Rent Control Laws which were extended 
to the Municipal area where the suit 
premises are situated, that is Sagar, It 
has not been disputed by the parties 
that at the relevant time when the pre- 
mises in suit were sublet to the defen- 
dant, the Central Provinces and Berar 
Letting of House and Rent Control 
Order, 1949 (hereinafter referred to as 
C., P, & Berar Act) was in force of which 
S, 12-A provided as under :— 

“S. 12-A, No person being a tenant 
shall sublet any portion of the accom- 
modation under his occupation except in 
pursuance of a condition in the lease- 
deed executed in favour of the tenant or 
with the written consent of the land- 
lord, 

For the purpose of this section, the 
expression “tenant” shall not include a 
“sub-tenant.”” 


12, The C. P. and Berar Act was re- 
placed by Madhya Pradesh Accommoda- 
tion Control Act, 1955 (Act No. 23 of 
1955), which came into force on 1-1-1959 
(hereinafter referred to as the M. P, Act 
of 1955). The provisions of the said Act 
in so far as they are material and rel- 
evant for the present case are re- 
produced hereunder :— 

"S, 3. Definitions: Unless there is 
anything repugnant in the subject or 
context :— 

XXX XXX XXX 

(b) “Lease” includes a sub-lease, 


(f) “Tenant” means a person by whom 


- rent is payable or but for a contract ex- 


press or implied would be payable for 
any accommodation and includes any 
person occupying the accommodation as 
a sub-tenant. 

“S. 4. Restrictions on eviction. — No 
suit shall be filed in any Civil Court 
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against a tenant for his eviction from 
any accommodation except on one or 
more of the following grounds :— 

(a) to (d) XX XX XX 

(e) that the tenant has, without an ex- 
press permission in the contract, sub- 
let the whole or any portion of the ac- 
commodation; or that he has assigned 


his tenancy right to another or has re- 


moved his possession therefrom; 

Provided that if the accommodation 
had been so sublet before the com- 
mencement of this Act with the direct 
and indirect permission of the landlord, 
the tenant shall not be liable ‘to evic- 
tion; 


XXX XXX XXX.” 


13. It may be noted that again this 
M. P. Act of 1955 was repealed and the 
M. P, Accommodation Control Act, 1961 
(Act No. 41 of 1981) (hereinafter refer- 
red to as the M., P. Act of 1961) came 
into force on 1-2-1962 in Sagar Munici- 
pal area which still continues. Clause (b) 
of sub-sec, (1) of S. 12 of this Act would 
be relevant to refer which runs as un- 
der :— 


“S, 12. Restriction on eviction of ten- 
ants.— (1) notwithstanding anything to 
the contrary contained in any other law 
or contract, no. suit shall be filed in any 
Civil Court against a tenant for his evic- 
tion from ‘any accommodation except on 
one or more of the following grounds 
only, namely 3 

(a) XX XX XKX 

(b) that the tenant has, whether be- 
fore or after the comméncement of this 
Act, unlawfully sublet, assigned or 
otherwise parted with the’ possession of 
the whole or any part of the accommo- 
dation for consideration or otherwise, 

XXX XXX Xxx,” 


14, The learned counsel. for the ene 


pellant in connection with the question: 


No. I as formulated in para No. 10 
above, first contended that the agreement 
of subletting the portion of the Bhavan 
in question entered into between the 
plaintiff and the defendant in contraven- 
tion of the provisions of the C. P., and 
Berar Act was a valid agreement which 
can be enforced, In support of this sub- 
Mission, some decisions of the Allahabad 
High Court and Supreme Court were re- 
ferred to me dealing with Ss. 3 and 7 of 
the U. P. (Temporary) Control of Rent 
and Eviction Act (No, 3 of 1947); here- 
inafter referred to as the U, P, Rent & 
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Eviction Act. In order to appreciate the 
decisions referred, it may be noted here 
that 5, 3 of the U., P, Rent'& Eviction 


“Act required a landlord to first obtain 


permission’ of the District Magistrate to 
file eviction suit against his tenant and 
S. 7 related to the general order of the 
District Magistrate requiring the landlord 
to report the vacancy of accommodation 


to him who had power to allot the same 


to a tenant, Further, S. 7-A of the U. P. 
Act related to the power of the District 
Magistrate to take action against un- 
authorised : occupation in contravention 
of his order to let out or not to let out 
the accommodation to a certain ~ person, 
A Division Bench of the Allahabad High 
Court, in Shyam Sunder Lal v. Lakshmi 
Narain, AIR 1961 All 347 took the view 
that under S, 7 of the U. P. Rent and 
Eviction Act, the right of landlord to let 
has been absolutely restricted under the 


said Act and he has no right to let out 


the accommodation to any person he 
likes if the accommodation is such that 
the provision of that Act apply to if, and 
therefore, the agreement to let would be 
void having been entered into in contra- 
vention of the express provisions of the 
Act, But this Division Bench decision 
was overruled by a Full Bench of that 
very court constituted by three learned 
Judges in Udhoo Dass v, Prem Prakash, 
AIR 1964 All 1 (FB) wherein it was 
ruled that a contract of tenancy entered 
into in violation of order under S. 7 (2) 
of the U. P. Rent and Eviction Act is not 
void, It has been further observed that 
a contract of .tenancy is rendered in- 
valid, void or not depends solely upon 
the provisions of the Transfer of Pro- 
perty Act and the Contract Act and that 
there is no provision whatsoever ren- 
dering acontract of tenancy entered into 
by a landlord and another person void 
or even illegal, But again there was a 
departure from this view by the same 
High Court of Allahabad, In another 
Full Bench decision in Abdul Ham- 
eed v. Mohommed Ishaq, AIR 1975 
All 166 constituted by five learn- 
ed Judges, decided on 26-4- 
1974, has Allahabad High Court over- 
ruled the earlier Full Bench decision 
rendered in Udhoo Dass case (supra) and 
upholding the Division Bench decision in 
Shyam Sunder Lals case (supra), took 
the view that an agreement. of. tenancy 


made in violation of a general order 
issued by the District Magistrate under 


~A 


>y- 
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S. 7 (2) of the U. P. Act is void and the 
person to whom the accommodation has 
been let out under such agreement is 
liable to be proceeded against under 
Sec. 7-A at the instance of person in 
whose favour an allotment order has 
been passed by the District Magistrate 
either prior or subsequent to the date on 
Which the accommodation was unauth- 
orisedly let out by the landlord to the 
former person, 


15. But this controversy was set at 
rest by the Supreme Court in Murlidhar 
v. State of U, P., AIR 1974 SC 1924, de- 
cided on 29-7-1974, in which the view 
taken by the Full Bench of Allahabad 
High Court in the case of Udhoo Dass 
(ATR 1964 All 1) (supra) was approved. 
The Supreme Court held that a lease 
made in violation of the provisions of 
S. 7 (2) would be valid between the par- 
ties and would create the relationship 
of landlord and tenant between them al- 
though it might not bind the authorities 
concerned, It has been further observed 
that the lessee who had been paying rent 
to the lessor was a tenant and permis- 
sion under S. 3 to file a suit for eviction 
was necessary, The net result which em- 
erges out from the decisions referred to 
above is that though a landord may not 
have reported the vacancy of the accom- 
modation to the District Magistrate so 
that he may have passed an order of al- 
- lotment in favour. of any person, and 
the landlord himself let out the same, 
yet the tenancy which came. into exist- 
' ence would be valid in spite of its being 
in violation of the provisions of S. 7 (2) 
of the U, P. Rent and Eviction Act. The 
only effect of such a lease would be that 
it would not be binding on the author- 
` ities concerned who can still pass an 
order of allotment under the provisions 
of the U. P, Act, But these decisions are 
_not directly on the points in controversy 
in the case before me. Here the main 
question is, whether the subletting 
of any portion by a tenant to another 
person without the written permission 
of his landlord, which is expressly and 
specifically prohibited by an enactment, 
would be void or not, This point is not 
covered by any of these decisions, 


_, 16. The learned counsel for the ap- 
|pellant next contended that the landlord 
of the plaintiff had taken no action dur- 
ing the enforcement of C, P. and Berar 

Act, 1949, for inducting the defendant as 
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a sub-tenant in 1954, S, 12-A of which 
prohibited subletting except in pursu- 
ance of a condition in the lease deed it- 
self or with the written permission of 
the landlord. His main argument was 
that cl. (b) of S. 3 of the M, P. Act, 1955, 
defined “lease” to include a _ sub-lease 
also and cl. (£) defined “tenant” to mean 
a person by whom rent was payable or 
but for a contract express or implied, 
would be payable for any accommoda- 
tion and included any person occupying 
the accommodation as a. sub-ftenant. He, 
therefore, stressed that since the defen- 


dant was occupying the premises as a 
sub-tenant to the knowledge of the 
owner/landlord and with his implied 


consent and permission and as such on 
the enforcement of the M. P, Act, 1955, 
the rigour of the old provision was taken 
away by the Proviso attached to cl. (e) 
of S. 4 of the M. P. Act of 1955 which 
provided that if the accommodation has 
been sublet before the commencement 
of this Act with the direct and indirect 
permission of the. landlord, the . tenant): 
shall not be liable to eviction.’ He el 
urged that on coming into force of the 
M. P, Act of 1961, on 1-2-1962, cl, (b) of 
Sub-see, (1) of S, 12 furnished a ground 
to the landlord for eviction of'a tenant 
where the tenant had 'whether before or 
after the commencement of that Act, un- 
lawfully sublet, ‘assigned or otherwise 
parted with the possession of the whole 
Or any part of the accommodation for 
consideration or otherwise. The learned 
counsel contended that the owner/land- 
lord had not taken any objection for the 
subletting of the premises by plaintiff 
to the defendant till 1-1-1959 when the 
C. P. and Berar Act stood repealed, and 
therefore, implied permission to sub- 
lease should be inferred. After a close 
scrutiny of all the relevant provisions of 
the three Acts referred to above, I could 
mot persuade myself to accept his con- 
tentions, 


17, It is almost an admitted fact that 
the premises in question were let out to 
the defendant in 1954 when the C. P. & 
Berar Act' of 1949 was in force and that 
the same agreement of sub-tenancy con- 
tinued when the M. P. Acts of 1955 as 
well as of 1961 came into force. A plain 
reading of Sec, 12-A of the C. P. and 
Berar Act will go to show that it incor- 
porated a complete prohibition in sub- 
letting by a tenant except in pursuance 
of a condition in lease deed itself or 
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iwith a wriiten permission of the land- 
lord and further that the expression 
‘tenant’ used in S, 12-A was not m- 
tended to include a “sub-tenant”. In 
other words the sub-tenancy would have 
been legal only when there was an en- 
abling condition in the lease-deed or a 
written permission of the landlord for 
its creation. In the present case, there 
was neither of the two things. In the 
absence of such an enabling condition. or 
a written permission even the inference 
of implied consent of the landlord will 
not help the plaintiff as according to 
the law, there should be a written per- 
mission and not implied, direct or in- 
direct. In the present case, the sub- 
tenancy was created by the plaintiff in 
favour of the defendant in direct con- 
travention of the mandatory prohibition 
incorporated in the Statute then in force, 
and therefore, it was contrary to law 
and void from its very inception. Even 
the provisions of cl. (e) of S. 4 of the 
M. P. Act, 1955, required an express 
permission in the contract for creation 
of a valid and lawful sub-tenancy by a 
tenant. No benefit or any advantage 
could be conferred on the plaintiff by 
virtue of the proviso to cl. (e) of S. 4 
of the M. P. Act, 1955, as it simply pro- 
tected those sub-tenancies which were 
validly created before the commence- 
ment of the said M, P, Act of 1955, with 
the direct or indirect permission of the 
landlord, As seen above, under the C. P, 
and Berar Act of 1947, a sub-tenancy 
Could be validly and lawfully created 
only either in pursuance of acondition in 
the lease-deed or with a written permis- 
sion of the landlord, The proviso to 
cls, (a) (e) of S. 4 of the M. P. Act of 
1955 did not, in any manner, touch a 
sub-tenancy, which from its very incep- 
tion was void having been created in 
complete contravention of the statutory 
provisions, In any event, in such a situ- 
ation, a sub-tenancy which was illegal 
from its inception under the law then in 
force, could not be converted into a 
legal contract as such an agreement was 
forbidden by law, and therefore, it was 
hit by the provisions of S. 23 of the 
Contract Act also. In this view of the 
matter, I am supported by a Division 
Bench decision of this court in Smt, 
Thakurain Dulaiya v. Shivnath Habeli- 
ram Punjabi, 1968 MPLJ 251: (ATR 1969 


Madh Pra 130) and Brijkishore Bhar- 
gava v, Shyam Swarup Darbari, 1959 
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MPLJ (Notes) 73 and Liladhar Dariyana 
v. Chimman Ram, AIR 1955 Vindh Pra 
31, also support the same view. 

18. This brings me to the next ques- 
tion whether the agreement of sub-ten- 
ancy being void, still the sub-tenant 
would be under the obligation to pay 
the rent. This argument has been ad- 
vanced by the learned counsel for the 
appellant on the strength of the provi- 
sions contained in S. 65 of the Contract 
Act, 1872, which provides that when an 
agreement is discovered to be void, any 
person who has received any advantage 
under such aggreement or contract is 
bound to restore it, or to make compen- 
Sation for it, to the person from whom 
he received it. Thus the sheet anchor of 
the plaintiff’s claim for rent is 5, 65 of 
the Contract Act which deals with {i) 
agreements and (ii) contracts which are 
void. The distinction between an agree- 
ment and a contract would be distinctly 
clear from their definitions as given in 
S. 2 of the Contract Act, Cl. (e) of S. 2 
contemplates that every premise and 
every set of premises, forming the con- 
sideration for each other, is an agree- 
ment and cl. (h) contemplates that an 
agreement enforceable by law is a con- 
tract, Thus, S. 65 deals with (i) agree- 
ments enforceable by law and (ii) with 
agreements which are not so enforce- 
able by law, Cl. (g) of S, 2 further con- 
templates that an agreement which is 
not enforceable by law is said to be 
void. This follows that an agreement dis- 
covered to be not enforceable by law, 
and, on the language of S, 65, would in- 
clude an agreement that was void in 
that sense from its inception as distinct 
from a contract that becomes void, In 
the present case, as discussed above, the 
agreement of subletting was void from 
its very inception being in contravention 
of the statutory provisions which prohi- 
bited subletting and therefore, it can 
well be said that it was discovered to 
be void within the meaning of Sec, 65 
of the Contract Act, 

19. In District Council, Wardha v. 
Anna Daulatrao, AIR 1941 Nag 273 this 
court had an occasion to deal with the 
claim of compensation under S. 65 of the 
Contract Act where the contract was 
discovered to be void ab initio, In this 
case, the trial court had held that the 
lease was void, but a decree for com- 
pensation for use and occupation of the 
premises was passed by virtue of S. 65, 
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The High Court.of ` Nagpur’. after con- 
sidering a series of its- previous deci- 
sions, as well as of other. High . Courts 
and Privy. Council, fell in line and up- 
held the decision of the trial Court. This, 
view: ‘also finds support from the deci- 
sions in Thakurain Harnath Kuar v. 
Inder Bahadur, AIR 1922 PC 403 and 
Firm Govindram Seksaria v. Edward 
Radbone, AIR 1948 PC 56. In Dharm- 
puram Municipal Council v. Sultan, AIR 
1934 Mad 335. It was observed that when 
a. contract is found to be: voids even 
though the relief that may be given is 
said to be based on the principle’ of 
quantum meruit. still speaking with re- 
ference to the Indian Law, the relief is 
based under S. 65 of the Contract Act. 


20. In very recent two decisions of 
Allahabad and Bombay High Courts also 
the same view has been taken as dis- 
cussed above. In Ishwar Dayal v. Rath 
Municipality, AIR 1980 All 143 it has 
been held that S. 65 of the Contract 
Act applied even to contracts which are 
void ab initio, and that the defendant 
who had under such contract taken some 
advantage may be compelled to account 
for such advantage or pay the stipulated 
sum, Similarly a Division Bench of the 
Bombay High Court in Kakubhai & Co. 
v. Nathmal Kisanlal, AIR 1980 Bom 25 
in a suit based on title, in para 17, al- 
ost took the same view. In the case be- 
fore me, admittedly. the defendant had 
obtained ‘possession as a sub-tenant of a 
portion of the Bhavan in question from 
the plaintiff and the defendant thus took 
advantage by use and occupation of the 
said premises, In my opinion, therefore, 
he agreement of sub-tenancy though 
void. the defendant was liable to pay 
compensation to the plaintiff for use and 
occupation of the premises obtained bv 
he defendant from the plaintiff and the 
court has power to grant such a relief 
under O. 7, R. 7 of the Civil P. C. though 
Pe ee may not be a prayer 
or grant of such an alternative relief, 


21. Regarding the exclusion of time 
from auction sale, that is, 7-10-1959 to 
10-9-1989, the date of alleged refusal of 
leave by the Supreme Court. for pur- 
poses of limitation of the suit, the léarn- 
ed trial court took the view that in view 













of the facts and circumstances of the 
case, the period taken in the . challenge 
to the court-sale should be excluded, 
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alleged 
Supreme 


but the last order in the series 
to have been passed by the 

Court was dated’ 10-9-1969, which has 
been denied by the defendant, has not 
been filed on record. In the absence of 
proof, if the order passed by the Sup- 
reme Court is ignored, then the last 


order up to which the plaintiff could. 


claim exclusion of time is the order 
dated 27-2-1969 passed by the High 
Court in Misc, Appeal No, 273 of 1968, 


which has been admitted by the defen- 
dant. But the suit having been filed on 
16-3-1972 beyond the period of three 
years from the last order dated 27-2- 
1969, and therefore even if the period 
from 7-10-1959 to 27-2-1969 is excluded 


m 


the suit for arrears of mesne profits for : 


the period beyond three years from the 


date of .the institution of the suit will be’ 


barred by time. In this view of the mat- 
ter the plaintiff would be entitled to 
claim mesne profits for three years only 
next before the institution of the suit, 
i.e. for the period from 17-3-1969 to 16-3- 
1972. The plaintiff has established that 
the rate of rent was Rs. 100 per month 
for the premises sublet to the defendant. 
The plaintiff is, therefore, entitled to 
receive mesne profits also at that rate. 


22. In the result, the appeal partly 
succeeds and is hereby allowed. The 
Judgment and decree’ of the trial court 
are set aside and the plaintiff-appellant’s 
suit is decreed for Rs. 3,600 as arrears 


-of mesne profits for the period of 3 years 


next before the institution of the suit. 
The defendant shall bear his own costs 
and proportionate costs of the plaintiff 
appellant throughout. Counsel’s fee ac- 
cording to schedule, if certified. 


Appeal partly allowed. 
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(A) M. P. Electricity Duty Act (10 of 
1949), S. 3 Table Cls, 1 and 2 (as amend- 
ed by M, P, Act 21 of 1978} — Cement 
manufacturing industry Crushing 


limestone blocks into small fragments in ~ 


mining lease area — Electricity Duty — 
Rate chargeable is as mentioned in Cl. 2 
of Table and not that mentioned in Cl. 1. 
(Factories Act (63 of 1948), S. 2 (ma).) 
{Mines Act (35 of 1952), S. 2 (j).) 


The electrical energy consumed by a 
cement manufacturing industry in its 
crushing unit in mining lease area for 
crushing limestone blocks into small 
fragments is chargeable with duty at the 
rate mentioned in Cl, 2 of the Table in 
S. 3 of M, P. Act as amended by M. P. 
Act 21 of 1978 and not at the rate men- 
tioned in Cl, 1 thereof. (Paras 1; 9) 


A perusal of Cls, (1) and (2) of the 
table contained in S. 3 of the Electri- 
city Duty Act (as amended by M. P. Act 
21 of 1978) along with the Explanation 
in the table goes to show that the inten- 
tion is to provide a low rate of duty for 
electrical energy consumed in a factory 
repistered under the Factories Act and 
premises used for the purposes of indus- 
tries which require raw materials for 
carrying on the manufacturing process 
in preparing finished goods for sale. 
The definition of “factory” as contained 
in Explanation (c) in the table includes 
such premises, In one Sense, consump- 
tion of electrical energy in a factory or 
any such premises, is consumption for 
business, trade or commercial purposes, 
falling under Cl. (1) of the table. But as 
the rate of duty for electrical energy 
consumed in premises of a factory m- 
cluding premises used for the purpose 
of industries which require raw mate- 
rials for carrying on the manufacturing 
process is specifically dealt with in Cl. (2), 
the general provisions of Cl. (1) are not 
applicable to such cases, The purpose 
behind Cl. (2) in providing a low rate of 
duty is obviously te encourage industries 
which use raw materials for carrying on 
manufacturing business, The definition 
of factory as given in explanation (c) 
extends the méaning of factory by im- 
cluding in the definition “premises used 
for the purposes of industries which re- 
quire raw materials for carrying on the 
manufacturing process and preparing 
finished goods for sale.” The last six- 
teen words in this definition beginning 
with “which .require’ and. ending with 
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“for sale” qualify the word “industries” 
and not the word “premises”, In other 


words, it is not necessary for any pre- 
mises to come within the extended defi- 
nition that they be used for carrying on 
the manufacturing process and prepar- 
ing finished goods for sale. AJI that is 
Necessary is that the premises should be 
used for the purposes of an industry 
which requires raw materials for carry- 
ing on the manufacturing process and 
prepares finished goods for sale. The 
industry in the instant case is the cement 
manufacturing industry. This industry 
requires raw materials for carrying on 
the manufacturing process in preparing 
finished goods for sale, If any premises 
are used for this industry, they will fall 
within the extended definition of fac- 
tory, even though the manufacturing 
process is not carried on there. It is also 
not necessary that the premises falling 
within the extended definition be regis- 
tered as a factory, The purpose of crush- 
ing limestone for converting Dhokas into 
gittis is for the purposes of the cement 
industry. The gittis obtained after crush- 
ing Dhokas are sent to the factory pre- 
mises where they are used for manufac- 
ture of cement, In this connection it is 
to be taken notice of that the first step 
in the manufacture of cement is the 
breaking of the raw material ie. lime- 
Stone into small pieces. The crushing 
unit which is installed in the mining 
lease area in this case is thus used for 
the purposes of cement industry and 
falls within the extended definition of 
factory as contained in Explanation (c) 
of the table. 


Therefore, the rate of duty applicable 
to the electrical energy consumed in the 
crushing unit would be as given in Cl. (2) 
of the table which applies when electri- 
cal energy is sold or supplied for con- 
sumption in premises of a factory. 

(Para "J 


Clause (1) read with the Explanation 
will cover cases where electrical energy 
is consumed in premises used for the 
purposes of mines to which Mines Act 
applies. The question is whether the pur- 
pose of crushing Dhokas into gittis for 
which electrical] energy is consumed in 
the crushing unit is a purpose of the 
mine. It is true that the definition of 
mine under S. 2 (3) (x) of the Mines Act 
covers premises belonging to a mine on 
which any process ancillary to the get- 
ting, dressing or preparation for sale of 
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minerals or of coke is being carried on. 
The difficulty, however, is that the 


crushing of Dhokas into gittis is not for 


preparation for sale ofiitfineral for the 
gittis are not sold and, in- 
deed, cannot be sold under the 


terms of the lease. They are used by the 
petitioner in its factory. Further, the 
process of crushing Dhokas into gittis 
cannot be described as ancillary to get- 
ting or dressing the mineral which in the 
instant case is limestone, It cannot, 
therefore, be said that the process of 
crushing limestone Dhokas into gittis 
for being used for manufacture of 
cement can be described as mining op- 
eration or a process ancillary to getting 
or dressing or preparation for sale of 
the mineral limestone within S, 2 @) (x) 
of the Mines Act, 120 CLR 240 (Aus), 
Foll.; AIR 1976 SC 1393, Ref. (Para 8) 


It is, therefore, not possible to accept 
the contention that the electrical energy 
consumed in the crushing unit in the 
mining lease area can be charged with 
duty at the rate mentioned in Cl. (1) (a) 


of the table in S. 3 of the Electricity 
Duty Act. | (Para 8) 
(B) M. P. Electricity Duty Act (10 of 


1949), S. 3 read with Table (as amended 
by M. P. Act 21 of 1978) — Enhanced 
rate of duty coming into operation from 
1-10-78 — Duty applies at rate in force 
when duty is paid — Duty payable im 
October is for energy consumed in Sep- 
tember — Hence, duty for energy con- 
sumed in Sept, 78 is chargeable at en- 
hanced rate. (Para 10) 


(C) Constitution of India, Art, 226 — 
Interest on refund of electricity duty 
Paid in excess — Held, petitioner was 
entitled to interest at rate of § per cent. 
from the time excess duty was paid un- 
der protest and not for perioed when it 
was paid without protest, though under 
mistake, (M, P. Electricity Duty Act (10 
of 1949), S, 3 (as amended by M P. Act 


21 of 1978).) (Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1393 8 


(1969) 43 Aus LJ 303, North Australian 
Cement Ltd. v. Commr, of Taxation 8 
120 CLR 240 (Aus), Federal Commr. of 
Taxation v. Broken Hill Pry Col Ltd. 
6, 8 
K. K. Venugopal, Praveen Kumar with 
I. C. Gupta, for Petitioner: M. V. Tamas- 
kar, Govt. Advocate and M. L. Jaiswal, 
for Respondent No, 3. 
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G. P. SINGH, ©. J.:— The question 
raised in this petition under Art. 226 of 
the Constitution relafes to the proper 
rate of electricity duty chargeable in 
respect of electrical energy consumed by 
the petitioner in crushing limestone 
blocks into small fragments. 


2, The petitioner is a Public Limited 
Company. It owns inter alia a cement 
industry which is engaged in the activity 
of manufacturing and sale of cement in 
the name and style of M/s. Satna 
Cement Works. The petitioner’s cement 
factory is situated at Satna in Madhya 
Pradesh. The petitioner uses limestone 
as. raw material for manufac- 
ture of cement, The limestone 
so, used is extracted from the limestone 
mines of the petitioner which are held 
under a lease granted to it by the State 
of Madhya Pradesh under the Mines 
and Minerals (Regulation and Develop- 
ment} Act, 1957, as a major Mineral. 
The mining lease granted to the peti- 
tioner covers 10 square kilometers 
which can be used for the sole purpose 
of getting limestone as raw material for 
manufacture of cement in its cement 
factory, The petitioner has two crushing 
units for crushing limestone to manufac- 
ture cement. One crushing unit is in the 
factory premises and the other is instal- 
led in the premises of the mining lease. 
The limestone blocks of uneven shapes 
known as Dhokas extracted from mines 
are crushed by the crushing units into 
small fragments called gittis, The gittis 
so obtained are used in the manufacture 
of cement in the factory of the peti- 
tioner. l 


3. The petitioner consumes electricity 
for operating the crushing units. The 
petitioner has to pay electricity duty on 
the electrical energy consumed in the 
crushing units. The electrical energy 
consumed is partly produced by the pe- 
titioner and partly purchased in bulk 
from the Madhya Pradesh Electricity 
Board, The duty on electrical energy 
generated and consumed by the peti- 
tioner is paid directly to the State Gov- 
ernment and the duty on electrical 
energy purchased from the Electricity 
Board is paid through the Board to the 


Government, The electricity duty is 
charged under the Madhya Pradesh 
Electricity Duty Act, 1949 as amended 


by. the Madhya Pradesh Electricity 
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Duty (Amendment) Act, 1978, (Act No. 
21 of 1978). This amending Act which 
increased the rate of duty came into 
force on lst October 1978. The petitioner 
has been, required to pay electricity duty 
in respect of electrical energy consumed 
in the crushing unit located in the min- 
ing lease area at the rate of 12 paise per 
unit from September 1978. The main 
contention of the petitioner in this peti- 
fion is that the proper rate of duty un- 
der the Schedule in S. 3 of the Electri- 
city Duty Act applicable for electrical 
energy consumed in the crushing unit, 
located in the mining lease area is 3 paise 
per unit and not 12 paise per unit. | 

4. Section 3 of the Electricity Duty Act 
as substituted by the Amending Act of 

(Contd, on Col, 2) 
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1978, reads as follows: 

“3. Levy of duty on sale or consump- 
tion of electrical energy: Subject to the 
exceptions speqified in Section 3-A every 
distributor of electrical energy and every 
producer shall pay every month to the 
State Government at the prescribed 
time and in the prescribed manner a 
duty calculated at the rates specified in 
the Table below on the units of electrical 


energy sold or supplied to a consumer 
Or consumed by himself for his own 
purposes or for purposes of his town- 
ship or colony, during the preceding 


month.” 

The Table which is a part of S. 3 
which contains the rates of duty in 
far as relevant reads as follows: 


and 
so 


TABLE 


(1) Electrical energy sold or supplied 
for consumption in premises used,— 

{a) for business, trade or commercial 
purposes or for purposes of pro- 
fessional pursuits other than for 
flour mills. 


(b) for ‘flour milis 


(2) Electrical energy sold or supplied 
for consumption in premises of a 


factory excluding energy supplied 
for consumption for domestic or 
non-factory purposes where the 


connected load 
(a) does not exceed 100 HP 
(b) exceeds 100 HP 


(5) Electrical energy sold or supplied 
for consumption in premises and 
for purposes not covered under 
items (1) to (4) above, 


ih 


Rates of Duty 


8 paise per unit of energy up to 58 


units of energy sold or supplied in a 
month. 
10 paise per unit for each additional 


unit sold or supplied in a month in 
excess of 50 units but not in excess of 
100 units of energy. 

12 paise per unit for each additional 
unit sold or supplied in a month in 
excess of 100 units of energy. 


2 paise per unit of energy. 


1.5 paise per unit of energy, 
3 paise per unit of energy. 


6.5 paise per unit of energy up to 50 
units of energy sold or supplied in a 
month, 


7 paise per unit of each additional 
unit sold or supplied in a month in ex- 


cess. of 50 units but not in excess of. 
150 units of energy, .. ae oe 
12 paise per unit for each additional 
unit sold or supplied in a month in... 


exeess of 150 units of energy, =... 
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Provided that if the electrical energy 
supplied for consumption for any one 
purpose is used either wholly or partly, 
without the consent of the distributor of 
electrical energy or producer of electri- 
city, as the case may be, for consump- 
tion for any other purpose for which a 
higher rate of duty is chargeable, the 
entire energy sold or supplied shall be 
charged at the highest rate applicable. 


Explanation.— For the purpose of this 
section, 


(a) “month” means such period as 
may be prescribed and till such period 
is prescribed, the billing month; 


(b) “Premises used for business, trade, 
commercial purposes or for purpose of 
professional pursuits” shall include the 
premises used— 


(1) for the purposes of mines to which 
Mines Act, 1952 (No, 35 of 1952) applies; 


(2) for the purposes of industries 
which do not require raw materials for 
carrying on the industries but which 
are carried on for rendering services 
such as flour mill, repairs workshop and 
the like and are not registered as fae- 
tories under the Factories Act, 1948 (No. 
63 of 1948): 


(c) “Factory” means a factory regis- 
tered under the Factories Act, 1948 (No. 
63 of 1948); and includes premises used 
for the purposes of industries which re- 
quire raw materials for carrying on the 
manufacturing process and prepare 
finished goods for sale.” 


5. There is no dispute that the duty 
payable on the electrical energy con- 


sumed in the petitioner's crushing unit 
in the factory premises is chargeable un- 
dey Cl. (2) of the Table at the rate of 
3 paise per unit. The petitioner's stand 
is that the same rate of duty .is applica- 
ble for electrical energy. consumed in 
the crushing unit in the mining lease 
area. 


6. Clause (1) (a) for the table provides 
the rate of duty for electrical energy 
consumed in premises used for business, 
trade or commercial purposes or for 
purposes of professional pursuits eae 
than for flour mills, Clause (b) D 
the Explanation occurring at the foot: a 
the table says that premises used for 
business, trade, commercial purposes or 
for: purpose of professional 
“shall include the premises used for ‘the 
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purposes of mines tp which Mines Act, 
1952 applies”. Clause (1) (a) read with 
Explanation (b) (1) shows that electri- 
city consumed in premises used for the 
purposes of mines to which the Mines 
Act applies is chargeable at the rate of 
12 paise per unit. The definition of ‘mine’ 
contained in S. 2 ( (x) of the Mines 
Act includes “any premises or part 
thereof in or adjacent to and belonging 
to a mine, on which any process ancil- 
lary to the getting, dressing or prepara- 
tion for sale of minerals or coke is being 
carried on”. The respondents’ case is 
that the premises within the mining 
lease area where the petitioner’s crush- 
ing unit is located are a mine as the 
erushing of limestone is a process ancil- 
lary to the getting, dressing or prepara- 
tion. for sale of limestone within S. 2 (ìi) 
(x) of the Mines Act and so the rate of 
duty chargeable for the electrical energy 
consumed in this crushing unit is 12 
paise per unit in accordance with 
clause 1 (a) of the table read with Ex- 
planation (b) (1). The stand of the peti- 
tioner, on the other hand, is that the 
electrical energy consumed in the crush- 
ing unit in the mining lease area should 
also be charged under clause (2) of the 
table at the rate of 3 paise per unit, It 
is submitted that Clause (2) of the table 
has to be read with Explanation (c), 
which enlarges the definition of “factory” 
by including within it “premises used 
for the purposes of industries which re- 
quire raw materials for carrying on the 
manufacturing process and prepare fini- 
shed goods for sale’. It is further 
submitted that the premises in the 
mining lease area where the crushing 
unit is located come within the extend- 
ed definition of factory being used for 
the purposes of cement industry which 
requires limestone as raw material for 
carrying on the manufacturing process 
in preparing cement for sale, It is argu- 
ed that the crushing of limestone in the 
crushing unit is not a mining operation 
nor it is a process ancillary to the get- 
ting, dressing or preparation for’ sale of 
limestone and ‘that it is a process ancil- 
lary to the manufacture of cement. In 
this connection it is pointed out that 
breaking of limestone into small pieces 


is the first step in the manufacture of 
cement, Reference is. also made to the 


decision of the High Court of Australia 
in: Federal. Commr. of. Taxation v, Bro- ` 


State 


-ken Hill Pry. Col. Ltd. 120 CLR 240. 
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7. A perusal of Cls. (1) and (2) of the 
table contained in §. 3 of the Electricity 
Duty (as amended by M., P, Act No. 21 of 
1978). Act along with the Explanation in 
the table goes to show that the intention 
is to provide a low rate of duty for elec- 
trical energy consumed in a factory re- 
Bistered under the Factories Act and 
premises used for the purposes of indus- 
tries which require raw materials for 
carrying on the manufacturing process 
in preparing finished goods for sale. The 
definition of “factory” as contained in 
Explanation (e) in the table includes 
such premises. In one sense, consumption 
of electrical energy in a factory or any 
such premises, is consumption for busi- 
ness, trade or commercial purposes, fall- 
ing under Cl. (1) of the table. But as the 
rate of duty for electrical energy con- 
sumed in premises of a factory includ- 
ing premises used for the purpose of 
industries which require raw materials 
for carrying on the manufacturing pro- 
cess is specifically dealt with in Cl. (2), 
the general provisions of Cl, {1) are not 
applicable to such cases, The purpose 
behind Cl, (2) in providing a low rate of 
duty is obviously to encourage industries 
which use raw materials for carrying 
on manufacturing business, As already 
Seen the definition of factory as given 
in Explanation (c) extends the meaning 
of factory by including in the definition 








“premises used for the purposes of in- ` 


dustries which require raw materials for 
carrying on the manufacturing process 
and preparing finished goods for sale.” 
The tast sixteen words in this definition 
beginning with “which require” and 
ending with “for sale” qualify the word 
“industries” and not the word “pre- 
mises”. In other words, it is not neces- 
sary for any premises to come within 
the extended definition that they be 
used for carrying on the manufacturing 
process and preparing finished goods for 
sale, All that is necessary is that the 
premises should be used for the pur- 
poses of an industry which requires raw 
materials for carrying on the manufac- 
turing process and prepares finished 
goods for sale. The industry in the in- 
stant case is the cement manufacturing 
industry, This industry ‘requires raw 
materials for carrying on the manufac- 
turing process in preparing finished goods 
for sale. If any premises are used for 
this industry, they will fall within the 
jextended definition of factery, even 
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though the manufacturing process is not 
carried on there, It is also not necessary 
that the premises falling within the ex- 
tended definition be registered as a fac- 
our attention to the 
crushing unit in the mining lease area, 
we find that the purpose of crushing 
limestone for converting Dhokas into 
gittis is for the purposes of the cement 
industry. The gittis obtained after crush- 
ing Dhokas are sent to the factory pre- 
mises where they are used for manu- 
facture of cement, In this connection it 
is to be taken notice of that the first 
step in the manufacture of cement is 
the breaking of the raw material i.e. 
limestone into small pieces, (see Text 
Book of Inorganic Chemistry for stu- 
dents of Indian Union p. 417, by Dr. 
Singh, Dr. Saxena & Singh: New Ency- 
clopaedia Britannica Macropaedia, Vol. 
fll, P. 1076). The crushing unit which is, 
installed in the mining lease area is 
thus used for the purposes of cement 
industry and fails within the extended: 
definition of factory as contained in Ex-;: 
planation (c) of the table. Therefore, ! 
the rate of duty applicable to the electri- Í 
cal energy consumed in the crushing‘ 
unit would be as given in Cl. (2) of the’ 
table which applies when _ electrical: 
energy is sold or supplied for consump-j 
tion in premises of a factory. l 


8, Let us now examine if, as contend- 
ed by the learned counsel for the re- 
spondents, Clause (1) of the table read 
with Explanation (b) (1) can be applied 
for electrical energy consumed in the 
crushing unit in the mining lease area. 
Cl. (1) read with the Explanation will 
cover cases where electrical energy is; 
consumed in premises used for the pur-| 
poses of mines to which Mines Act ap-! 
plies, The question is whether the pur-: 
pose of crushing Dhokas into gittis fori 
which electrical energy is consumed in| 
the crushing unit is a purpose of the: 
mine. It is true that the definition of: 
mine under S. 2 (i) (x) of the Mines Act} 
covers premises belonging to a mine on 
which any process ancillary to the get- 
ting, dressing or preparation for sale of 
minerals or of coke is being carried on. 
The difficulty, however, is that the 
crushing of Dhokas into gittis is not for 
preparation for sale of mineral for the; 
gittis are not sold and, indeed, cannet: 
be sold under the terms of the lease,j 
They are used by the petitioner in itsi 
factory. Further, the process of crushing! 


T 


1982 


Dhokas into gittis cannot be described 
as ancillary to getting or dressing the 
mineral which in the instant case is 
limestone, In Federal Commr. of Taxa- 
tion v. Broken Hill Pry, Co. Ltd., 120 
CLR 240 (supra) the High Court of Aus- 
tralia by a majority decision (Barwick, 
C. J., McTiernan and Menzies, JJ.) laid 
down that the concept of mining opera- 
tion cannot be extended to what is 
merely the treatment of the mineral re- 
covered for the purposes of better utili- 
sation of that mineral. Illustrating this 
it was observed: 


"Thus to crush bluestone in stone 
crushing plant so that it can. be used for 
road making, or to fashion sandstone so 
that it becomes suitable for building a 
wall or a town hali is not, as we see it, 


a mining operation, Nor would cutting 
of diamonds or opals which have been 
recovered by mining operations fall 


within the description of mining opera- 
tion”. (p. 273), 


The High Court of Australia went a step 
further in North Australian Cement Li- 
mited v. Commr. of Taxation, (1969) 43 
Aus LJ 303 where a learned single 
Judge (Menzies, J.) held that the winning 
of limestone in an open cut working 
by a manufacturer of cement for use in 
making cement is not a mining operation 
upon a mining property. We are not 
prepared to go that far for in the Indian 
law mining operation will cover any 
activity by which a mineral is extracted 
or secured and it need not be a hazard- 
ous or perilous operation. For example, 
extraction of sand and gravel deposited 
on surface involves mining operation 
(Bhagwan Dass v. State of U. P., AIR 
1976 SC 1393, We have, however, no 
hesitation, in accepting the proposition 
laid down in Federal Commr., of Taxa- 
tion v. Broken Hill Pry. Co. Ltd. (supra) 
that the concept of mining operation 
will not cover what is merely the treat- 
ment of the mineral recovered for the 
better utilisation of thay mineral, Apply- 
ing this principle, we are unable to hold 
that the process of crushing limestone 
Dhokas into gittis for being used for 
manufacture of cement can be described 
as mining operation or a process ancil- 
lary to getting or dressing or prepara- 
tion for sale of the mineral limestone 
within. S. 2 (j) (x) of the Mines Act. It 
is, therefore, not possible to accept the 
contention of the respondents that the 
electrical energy consumed in the crush- 
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ing unit in the mining lease area can 
be charged with duty at the rate men- 
tioned in Cl. (1) (a) of the table in S 3 
of the Electricity Duty Act. 


§. The respondents were not justified 
in charging the petitioner duty at the 
rate of 12 paise per unit for electrical 
energy consumed in the crushing unit 
in the mining lease area for which the 
correct rate of duty is 3 paise per unii 
as provided in Cl. (2) of the table in 
Section 3, 


10. Learned counsel for the petitioner. 
advanced one more contention that elec- 
trical energy consumed in September 
should not be charged at the rate en- 
hanced by the Amending Act. It is sub- 
mitted that the liability to pay the duty 
arose when the electrical energy was 
consumed and as the increase in the 
rate of duly by the Amending Act 1978, 
which came into force on Ist October, 
1978, applied to the electrical energy 
consumed after that date, the petitioner 
is not liable to pay the increased rate for 
September. We are unable to accept this 
contention. The relevant provision is 
5, 3 of the Amending Act which we have 
already quoted. The duty payable every 
month, according to S. 3, is on the elec- 
trical energy consumed during the pre- 
ceding month. The rate of duty, how- 
ever, must apply in accordance with the 
table in force in the month when the 
duty is paid. The new section along with 
the table started speaking from ist Octo- 
ber when it was brought into force by 
a notification. The duty payable in the 
month of October in accordance with this 
table was at the rate specified in the 
table on the units of electrical energy 
consumed “during the preceding month” 
i.e. the month of September and on this 
basis the electrical energy consumed in 
September became chargeable to the 
rate of duty as in force from the month 
of October. 


11. The petitioner has prayed for the 
refund of duty paid in excess, The peti- 
lioner paid duty at the rate of 12 paise 
per unit for the period between Septem- 
ber 1978 and May. 1979. From the month 
of June 1979, the petitioner started de- 
positing duty at the rate of 3 paise per 
unit. The respondents, however, did not 
accede to the petitioner’s contention and 


demanded the excess amount of duty. 
The petitioner then filed the present 
writ petition, On a motion for interim 
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stay, we passed the following order on 
16th July 1981: 


"The petitioner shall go on depositing 
the electricity duty at the rate of 12 
Daise per unit. In case the petition is 
ultimately decided in favour of the peti- 
tioner, the duty paid in excess of 3 paise 
per unit will be refunded, Shri Tamas- 
kar, Govt. Advocate, and Shri Jaiswal, 
counsel for the Electricity Board give 
undertaking that the same will be re- 
funded, The petitioner is allowed to pay 
the arrears of duty in excess of 3 paise 
per unit in three monthly instalments 
within three months.” 


We were informed that in pursuance of 
this order, the petitioner paid the duty 
in ‘excess of 3 paise per unit for the 
period from June 1979 to June 1980 in 
three instalments. The petitioner has 
also paid duty thereafter as directed by 
us at the rate of 12 paise per unit dur- 
ing the pendency of this petition.’ The 
petitioner is clearly entitled to refund 
of the amount of duty paid in excess of 
3'paise per unit from September 1978 
up'to date, Learned counsel for the peti- 
tioner prayed for grant of interest on 
the amount to be refunded: We do nol. 
however; think that it would be just and 
proper to allow interest on the excess 
amount which the petitioner deposited 
iihout any protest though under mis- 
take i.e. for the period from September 
‘11978 to’ May 1979. But the petitioner is 
entitled to get interest at the rate of 
‘16 per cent on the. excess amount of duty 













eposited thereafter in accordance with 
the interim order of this Court from 
the date of deposit till refund of the 


amount, 


12. The petition is allowed. We de- 
Clare that the duty: for electrical energy 
consumed from September 1978 in the 
crushing unit located in the mining 
lease area was payable at the rate of 3 
paise per unit under Cl. (2) of the table 
in S. 3 of the Madhya Pradesh Electri- 
city Duty Act, as amended by Act No. 
21. of 1978. We further direct the State 
Government to refund the duty paid or 
recovered in excess of 3 paise per unit 
directly or through the Electricity 
Board for the period from September 


1978 -up to date in respect of the electri- 


cal energy consumed in the said crush- 


ing. unit, with interest.at 6 per cent-from . 
payment in 


the. date of recovery’ till 
respect .of .the excess for the period: from 
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May 1979 up to date. -The petitioner 
shall also be entitled to the costs of this’ 
petition. Counsel’s fee Rs, 500, if- certi- 
fied. Security amount be refunded to 
the petitioner. 

Petition allowed. 
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Girdhari and others, Appellants v. 
Ramprasad, Respondent. 

Misc. Appeal No. 21 of 1977, D/- 6-8-. 
1982, ' l 

(A) Civil P, C., (5 of 1908), O. 21, R. i 
= Decree providing for payment on cer-. 
tain date — Amount tendered to couri 
with application to receive — Court di- 
recting office to receive — Tender is 
proper though the office received it next 
ay. , E 

When the judgment-debtor was to pay. 
or deposit any sum on a particular, date: 
under the terms of a compromise decree 
and the same could not be paid or depo-. 
sited due to closure of the Court on a 
holiday, payment made on the next date 
Will be treated as a proper compliance of 
the condition in the decree. (Para. 12) 


| Where the amount is tendered to’ the 
Court with an application to receive the: 
Same and the Court directed the office to 
receive it, it must be treated as a proper 
tender in compliance with the decree, ’ 
If the ministerial staff due to some rea- 
son could not accept the deposit, it will 
not detract from the fact that the judg- 
ment-debtor had tendered the amount 
for payment to the Court. (Para 14) 


-(B)- Civil P. C. (5 of 1908), O. 21, R. 1 
— Expression “payable under a decree”. 
— Decree directing payment of specified 
amount in instalments —— Money is pay- 
able under a decree within meaning of 


O. 21, R. 1. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1972 SC 239 7, 12, 157 
AIR 1958 Madh Pra 295. sy aIL 
AIR 1949 Nag 141 10, 11 
AIR 1946 Oudh 156 ; zi 


AIR 1938 Pat 451 -- ee ere 


7,10, 11 
AIR 1929 All 207: 1929 All LJ 286 


re z 


7. 10 
=R. S. Garg, for. Appellants; S. Di San- 
ghi with M.‘ L.: Agrawal, for Respondent: 
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‘ ORDER :— This Misc, Appeal by the 
fudgment-debtors is directed ‘against -the 
order passed’ by District. Judge, Indore 
on 19-1-1977 in Misc. Appeal No. 32 of 
1975. pa 

2. Respondent Ramprasad, who is the 


plaintiff decree-holder, had instituted a 
suit against the appellants for possession 


of certain lands and mesne profits, The 
suit was dismissed by the trial Judge 
and also by the first appellate Judge. 


Respondent Ramprasad preferred a se- 
cond appeal before the High Court, Dur- 
ing the pendency of the appeal parties 
filed a compromise petition and in terms 
thereof a decree was passed on 20-11- 
1973 by the High Court. The decree of 
the’ High Court in Second Appeal is re- 
produced below : 


-DECREE IN TERMS OF COMPRO- 
MISE: It is ordered that the decree pass- 
ed by the lower appellate Court is set 
aside. and instead; the following decree 
is passed in terms of compromise arrived 
at between the parties, vide I, A. No. 
4367 of 1973. -> i ° 


eg, freqresee aa t, 2, 3, v ar at. adi- 


are at aifaar ae afeafa - ar-aeqr ad 


APT AT AVA WG-04 F Gea W ar farar- 
AUNT WTF Yook-oo BM TAT Har STT I 
WI Roo00-00 ada: REM 6 aR RET: 
| Rook-o0 arate. 2-4 nigh afa BIT Tae IA- 


-oan Aaa ardte@t at sated cat NAT az 


a nat at arias arfaa pfa nfa ar Heat 
qa agi at amar q afan pfr ufa gz 
fegra T. 2-2-3-¥ qag 24 ge waa af 
qha BT gaa ate at qare faar at 
ATT armea HY THT T TA Fy aa 
HA aaas HAA BAR fga d aes è fag 
a ar frg afa famis g-4-94 aH qå 
we agl aag ng A wal cart aA afd 
A aha sh ga ar p fereza 
m. RB F ait amaata -4-04 $ 
qeaTa fest a) anai BUF Eii PR aT 
qu Hepire rT | ie 

2. dit set et are ae. ay gs wa 
mere qrif aqar, aaa ad una | ga 
esa a tat od) È ae ans aaa a 
ws è FBI aars ge wat afafeaa a at 
afèr ar fersa g-R-3-X. q AA 
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fearga -3Y aT èe ae faa A 
HT THT BT BY SAT IAT TET 2, a ga ust 
Wa T HS AHS aaa 8 ag MAPT aa 
STAM | 


Plaintiff’s suit is decreed in terms of 
compromise. The parties shall bear their 


own costs, throughout as is also agreed 
between them. 
The compromise ‘application is attach- 


ed herewith as Annexure A of the de- 
cree. 


The costs of this appeal, detailed be- 
low shall be borne by the parties as in- 
curred. 


The costs of the first appeal parties to 
bear their own costs and the costs of the 
original suit parties to bear their own 
costs.” 


3. Judgment-debtor | Girdhari (ap- 
pellant No, 1) applied to the Court on 
24-4-1974 for accepting the deposit of 
Rs. 3.000, The Court directed the Nazir 
to receive the amount. It is not disputed 
that actually the amount was deposited 
in the Civil Court deposit on 26-4-1974 
ie. on the-next date because deposits as 
per the High. Court Rules and Orders 
(Civil). are accepted in the Nazarat only 
up to 2 pm. 


-4. The next instalment has fallen due 
on ‘1-5-1975 which admittedly was de- 
clared as holiday. On the next date i.e. 
on 2-5-1975 -judgment-debtor . Girdhari 
applied to the Court for aceepting the 
deposit of Rs. 2,001. On the -application 
the Judge concerned directed the Nazir 
to receive the amount for deposit in the 
C.C.D. Again, it appears that the amount 
could not be -deposited as account sec- 
tion of the Nazarat had closed at 2 p.m. 
The amount. was deposited only on the 
next date ie. - 3-5-1975. It may be men- 
tioned at this.stage itself that the respon- 
dent decree-holder with the permission 
of the Court withdrew from the. C.C.D. 
the amount of mE first deposit on 10-5- 
1974. 


5. On 16-6-1975 ee re en 
holder Ramprasad filed: an execution ap- 
plication praying that:as the judgment- 
debtors had committed defaults in pay- 
ment of the instalments in accordance 
with the’ compromise dese. the ` posses- 
sion of the suit lands be~ delivered ` to 
him,’ Appellants-judgment-debtors ob- 
jected against execution of the decree 
Pleading ‘inter alia that.” ‘the’ amounts 
were tendered’ on due dates before’ the 
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Court concerned but the same could not 
be accepted in the C.C.D. as the account 
section of the Nazarat was closed. Thus, 
according to the judgment-debtors the 
decree had been fully satisfied as they 
had made the deposits in terms thereof 
and there was no default which could 
entitle the decree-holder to claim deli- 
very of possession of the suit lands. 


6. The Executing Court dismissed the 
execution: application of the decree- 
holder holding that the judgment- 
debtor had tendered the amounts in 
question on the due dates but the amount 
could not be deposited as the account 
section of the Nazarat had closed, There 
was, according to the Executing Court, 
due and proper compliance of the terms 
of the decree by the judgment-debtors 
who had in good faith tendered the 
amount on due dates, Decree-holder 
Ramprasad, aggrieved by this order, ap- 
pealed before the District Judge, Learn- 
ed District Judge held that time was 
the essence of the compromise and pay- 
ments made by the judgment-debtors 
after the stipulated dates constituted 
defaults entitling the decree-holder to 
execute the degree for delivery of pos- 
session. 


T. Learned District Judge decided the 
issue against the Judgment-debtors sole- 
ly on the ground this judgment-debtors 
were bound under the terms of the com- 
promise decree to make payments of 
Rs. 3,000 by 25-4-1974 and Rs. 2,001 by 
1-5-1975, According to the learned Dis- 
trict Judge the judgment-debtors had 
the option of making the payments di- 
rectly to the decree-holder and it was 
not necessary for them to deposit the 
amount in Court. If they chose to do so 
but failed to make the deposits on the 
stipulated dates, they could not claim 
any benefit on the ground that they had 
tendered the amounts before the Execut- 
mg Court on the due dates but due to 
the working hours fixed by the accounts 
section of the Nazarat, the same could 
not be deposited in the C.C.D, Learned 


District Judge placed reliance on the fol-- 


lowing cases: Kunj Behari Singh v. 
Bindeshri Prasadsingh (AIR 1929 All 
207): Indal v. Choudhary Ram Nidh (AIR 
1946 Oudh 156), Ram Kinkar Singh v. 
Smt. Kamal Basini Devi (AIR 1938 Pat 
451). He also referred to some observa- 
tions in Pt. Krishna Chandra Sharma v. 


Pt. Ramgulam (AIR 1958 Madh Pra 295) 
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and C. F., Angadi v. Y. S., Hirannayya 
(AIR 1972 SC 239). 


$. The first contention of Shri R. S. 
Garg, learned counsel for the appellants 
judgment-debtors is that the first instal- 
ment, which was payable on or before 
25-4-1974, was withdrawn by the decree- 
holder on 10-5-1974. This showed that 
time was not of the essence of the con- 
tract between the parties, Shri S. D. 
Sanghi, learned counsel for the respon- 
dent-decree-holder fairly conceded that 
as a result of this withdrawal, the de- 
cree-holder must be deemed to have 
waived his objection with respect to the 
non-deposit of this instalment on the sti- 
pulated date. Thus, it is not necessary to 
discuss whether the first deposit was 
made in time or not, 


9. As regards payment of the second 
instalment of Rs. 2,001 admittedly the 
date stipulated under the decree was a 
holiday, it was not disputed that on the 
very next date ie. 2-5-1975 judgment- 
debtor Girdhari applied to the Court for 
receiving the amount, The Court direct- 
ed the Nazir to deposit the same in the 
Civil Court deposit. It was also not dis- 
puted that due to closing of the accounts 
section of the Nazarat the amount was 
actually deposited in the C.C.D. on 3-5- 
1975. The question for consideration is 
Whether this payment in Court was a 
proper and sufficient compliance with 
the terms of the decree. 


10. In Premchand Bhikabhai v. Ram- 
deo Sukdeo Marwari (AIR 1949 Nag 141) 
a decree for payment of money by instal- 
ments was passed against the judgment- 
debtor. Decree did not prescribe the 
mode of payment and the judgment- 
debtor had the option to pay the amount 
either out of Court or to deposit it in 
the Executing Court, The Court was 
closed due to a holiday on the due date 
and the instalment was paid on the next 
opening day. Their Lordships of the 
Nagpur High Court held that since the 
judgment-debtor had the option to depo- 
sit the decretal amount in the Executing 
Court and the instalment which was due 
on the date which was declared a local 
holiday, the deposit was a valid payment 
under the decree, referring to the prin- 
ciple underlying Section 4 of the Limita- 
tion Act and Section 10 of the General 
Clauses Act, their Lordships held that 
the law does not compel a man ‘to do that 


which he cannot possibly perform. The 


cases decided by - the Allahabad (AIR 
1929 All 207) and the Patna High Courts 
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(AIR 1938 Pat 451) (supra) and relied on 
by the learned District Judge were dis- 
sented from and series of decisions of 
different High Courts including the ear- 
lier decisions of the Nagpur High Court 
were followed. 


11. Shri S, D. Sanghi, learned coun- 
sel for the respondent-decree-holder re- 
ferred to another decision of this Court 
in Pt. Krishna Chandra Sharma v. Pt. 
Ramgulam (AIR 1958 Madh Pra 295). 
The learned District Judge has also re- 
ferred to this decision. Superficially 
Seen, there appears to be a conflict þe- 
tween Premchand Bhikabhai’s case (AIR 
1949 Nag 141) (supra) and Krishna Chan- 
dra’s case. Ramkinker’s case of the 
Patna High Court (supra) was dissented 
from in Premchand Bhikabhai’s case but 
was followed in Krishna Chandra Shar- 
ma’s case, at one stage I thought that 
the matter may be referred to a larger 
Bench to resolve the conflict. However, 
the facts in Krishna Chandra’s case be- 
ing clearly distinguishable and the re- 
marks made in paragraph 18 of the said 
judgment with regard to applicability of 
S. 10 of the General Clauses Act being 
obiter in nature I do not think any such 
reference is necessary, in fact, reference 
to S. 10 of the General Clauses Act in 
paragraph 18 in Krishna Chandra 
Sharma’s case was only for the purpose 
of repelling the contention advanced by 
the appellants in that case. In the case 
of Pt. Krishna Chandra (supra) there 
was no Court decree and the matter had 
to be decided in terms of a contract be- 
tween the parties and in that context if 
was observed that Section 10 of the 
General Clauses Act was not applicable. 
I may at once emphasize here that.in the 
case of Premchand Bhikabhai, their Lord- 
Ships of the Nagpur High Court did not 
in terms apply Section 10 of the General 
Clauses Act but highlighted the under- 
lying principle and gave benefit to there- 
. of to the judgment-debtor, 


12. In C. F. Angadi v. Y. S. Hiran- 
navya (AIR 1972 SC 239) (supra) their 
Lordships of the Supreme Court consi- 
dered the scope of Order 21. Rule 1 of 
the Code of Civil Procedure. After set- 
ting out the terms of the compromise 
decree their Lordships held that if the 
amount which was to be deposited by 
the plaintiff-respondent on a particular 
date in terms of the compromise decree 
but could not be deposited on that date 
as the Court was closed due to holiday, 
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deposit made on the next date was in 
effect a deposit made in terms of the 


compromise decree, The Supreme Court 
referred to the conflicting views of the 
Allahabad and Patna High Courts on the 
one hand and the Madras and the Nag- 
pur High Courts on the other but kept 
the question open as it was not neces- 


sary to resolve it on the facts of the 
Case before it. In the case before the 
Supreme Court the deposit had to be 


made in Court and, therefore, the effect 
of option available to a judgment-debtor 
to pay the amount out of the Court or 
through Court did not arise for conside- 
ration, Even so a close perusal of the 
judgment is Angadi’s case (AIR 1972 SC 
239) and its tenor will indicate that the 
Court tended to favour the view that 
when the judgment-debtor was to pay or 
deposit any sum on a particular date un- 
der the terms of a compromise decree 
and the same could not be paid or depo- 
Sited due to closure of the Court on a 
holiday, payment made on the next date 
will be treated as a proper compliance of 
the condition in the decree. 


13. Learned counsel for the respon- 
dent-deeree-holder Shri S. D. Sanghi, 
however, raised a further objection with 
respect to the payment of the second in- 
stalment. According to him assuming 
that the amount could be deposited on 
the next date ie. on 2-5-1975, 1-5-1975 
being a holiday, actually the amount was 
deposited on 3-5-1975 and, therefore, the 
Judgment-debtors clearly committed a 
default, To this Shri Garg replied that 
the judgment-debtor Girdhari had ten- 
dered the amount before the Court by 
making an application that the amount 
be received in deposit and the Court 
made an endorsement on that applica- 
tion directing the Nazir to deposit the 
same. But, as the accounts section of the 
Nazarat was closed, the amount could 
be deposited only on the next following 
date i.e. 3-5-1975. 


14. Since it was not disputed that the 
amount was tendered to the Court with 
an application to receive the same and 
the Court directed the office to receive 
it, it must be treated as a proper tender 
in compliance with the decree. If the 
Ministerial staff due to some reason 
could not accept the deposit, it will not 
detract from the fact that the judgment- 
debtor had tendered the amount for pay- 
ment to the Court. Shri Sanghi contend- 
ed that actually the amount 
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had to be deposited in the 
Nazarat and its tender or offer 


was made on 3-5-1975 before the Nazir. 
This argument cannot be accepted be- 
cause the judgment-debtor has to depo- 
sit the amount “into the Court whose 
duty is to execute the decree”. If the 
judgment-debtor offered to deposit the 
amount in the Court and the Court while 
accepting the offer directed the minis- 
terial staff to do the needful, it must be 
held that the tender or offer was made 
to the Court on 2-5-1975. 


15. Shri S. D. Sanghi, learned coun- 
sel for the respondent-decree-holder 
lastly contended that O. 21, Rule 1, 
C.P.C. will not apply to this decree be- 
. cause it refers to money “payable under 
a decree’. According to Shri Sanghi the 
money in the compromise decree was 
not “payable under a decree” inasmuch 
as the decree-holder was not entitled to 
recover the amount under the decree. 
This argument which seeks to interpret 
the provision of law in a very narrow 
and technical fashion has to be rejected. 
It may be noted that in the case of C. F. 
Angadi (AIR 1972 SC 239) (supra) the 
compromise decree did not entitle any 
of the parties to the suit to recover the 
amount mentioned in the compromise 
decree and yet O. 21, R. 1, C.P.C. was 
held to be applicable. In that case as 
in this case no money was “payable un- 
der a decree” and yet the effect of de- 
posit into Court in terms of O. 21, R. 1, 
C.P.C. was considered and decided by 
the Supreme Court. 


16. In the case under appeal the de- 
cree clearly directed payment of a spe- 
cified amount in instalments and, there- 
fore, the money was “payable under a 
decree” within the meaning of O. 21, 
R. 1, C.P.C. In view of -the discussion 
labove, this appeal is allowed. The order 
passed by the learned District Judge is 
set aside and that passed by the Execut- 
ing Court on 1-9-1975 is restored. The 
execution’ .application stands dismissed 
as the decree had been fully satisfied. 
Parties shall bear their own costs 
throughout. 

: -Appeal alowed. 
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Subhashchandra, Appellant v, Smt, 
Narbadabai, Respondent, 
Second Appeal No, 431 of 1975. D/- 


30-10-1981.* 


(A) Contract Act (9 of 1872), S. 23 — 
Agreement providing for maintenance — 
Past cohabitation being consideration — 
Cohabitation not shown to be adulter- 
ous — Contract is valid and enforceable. 


The respondent/plaintiff N sought to 
enforce her right of maintenance grant- 
ed to her by K who was the husband of 
appellant G. N was the mistress of K. 
She came in the keeping of K when she 
had already a husband living. K execut- 
ed an agreement dated 4-5-1966 where- 
by he undertook to pay certain amount 
and articles of food and certain clothing 
to her during her lifetime and also de- 
clared that after his death his heirs 
would also be bound to maintain her in 
the same way. This maintenance was 
granted to her for her life. Accepting 
her claim under this agreement, the- 
lower appellate Court while reversing 
the decree of the trial Court, has de- 
creed her suit. On appeal] to High Court, 


Held (i) that the document of agree- 
ment was not inadmissible for want of 
registration. The document does not pur- 
port to transfer any immovable pro- 
perty. It only permits the plaintiff N to 
Occupy a room in the house during her 
lifetime, Thus, under that agreement, N 
was permitted to occupy a room as a 
licencee. That being so, the document 
does not require registration, (Para 3) 


(ii) That a contract for which past co- 
habitation is the consideration, is not 
void, (1905) ILR 27 All 266, Distinguish- 
ed. (Para 6) 

(B) Hindu Adoption and Maintenance 
Act (78 of 1956), Ss. 4, 21, 22 — Bay te 
enforcement of right of maintenance — 
Applicability of sections. 

Where the right of the plaintiff is not 
founded upon any text or rule of Hindu 


Law whether before or after the Hindu 


Adoptions and Maintenance Act but is 
based upon a contract, : which. is enforce- 


*From order of K. T “Shrivastava, Dis- 
a 2 East Nimar. | , Khandwa., var ; 
eae Pee a eae a re 
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able, the provisions -contained..in. S. 4 
read with Ss. 21 and 22 of the Act will 


not bar the enforcement of the right 
created under the agreement against the 
estate of the deceased. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1970 8 
AIR 1961 Andh Pra 131 (FB) 8 
(1957) L.P.A. No. 8 of 1955, D/- 31-7- 


1957 (Madh Pra), Mst. Manta v. Ajab- 
singh 

AIR 1947 Bom 198 

AIR 1945 Bom 217 

AIR 1943 Mad 253 

AIR 1938 Pat 502 

AIR 1924 Bom 135 

(1905) ILR 27 All 266: 1904 All WN 238 


oO Oran OF ce GI OI 


(1900) ILR 23 Mad 282: 10 Mad LJ 62 6 
(1881) ILR 3 All 787: 1881 All WN 57 
i 5 


A. R. Choubey, for Appellant; P. S. 
Khirwadkar with S. P. Khirwadkar, for 
Respondent. 


.B. C. VARMA, J.:— The defendant/ap- 
pellant appeals against the decree grant- 
ed in favour of the plaintiff/respondent 
for maintenance. 


2. The respondent/plaintiff Narbada- 
bai sought to enforce her right of main- 
tenance granted to her by Seth Kishan- 
lal Jain who was the husband of appel- 
lant Gulabbai. Appellant Gulabbai died 
during the pendency of this appeal and 
is now represented by her legal repre- 
sentative. It is no more in dispute now 
that Narbadabai was the mistress of 
Kishanlal Jain, She came in the keeping 
of Kishanlal when she had already a 
husband living. Kishanlal executed an 
agreement dated 4-5-1966 (Ex. P/5) 
whereby he undertook to pay certain 
amount: and articles of food and certain 
clothing to her during her lifetime and 
also declared that after his ‘death his 
heirs would also be bound to maintain 
her in the same way. This maintenance 
was granted. to her for her life. Accept- 
ing her claim under this agreement, the 
lower appellate Court while reversing 
the decree of the trial Court, has decreed 
her suit. 


3. Shri A R. Choubey:. leavnéd coun- 


sel for the appellant, some : what: faintly- 


argued that the document (Ex, P/5) was 
inadmissible ‘in ‘evidence for want of re- 


.lgistration. This argument must’ be reject- 


ed for the simple reason that it does not 


purport to transfer any immovable :pro-. 
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perty. It only permits the plaintiff ' Nar- 
badabai to occupy a room in the . house 
during her lifetime. Thus, under that 
agreement, Narbadabai was permitted to 
occupy @ room as a licencee. That being 
so. the document, does not require regis- 
tration. No other objection was raised to 
its admissibility. I, therefore, hold that 
agreement (Ex, P/5) is admissible in eyi- 
dence. I may point out that its execution 
was not challenged by the appellant. 


å. Shri Choubey, however. strongly 
argued that the contract embodied in the 
document (Ex. P/5) is not enforceable 
for the reason that its consideration was 
immoral and was hit by Section 23 of 
the Contract Act, Elaborating this argu- 
ment, learned counsel subm'tted that the 
cohabitation of Narbadabai with Kishan- 
lal amounted to an offence as at thai 
time her husband was living and, there- 
fore, such cohabitation cannot form anv 
valid consideration for any contract, H 
was also submitted that if the considera- 
tion for Ex. P/5 is taken to be the pasi 
cohabitation of Narbadabai with Kishan- 
lal, it will not be a good consideration in 
the eye of law. It was lastly added that 
under the Hindu Adoptions and Mainten- 
ance Act, 1956, a person is not bound to 
maintain his keep or mistress. Contract. 
the enforceability of which is not the 
subject of any positive enactment, may 
yet be unenforceable by -virtue of op- 
eration of rules of public- policy. Sec- 
tion 23 of the Indian Contract Act, 1872. 
expressly enacts that the consideration 
for the object of an agreement is lawful 
unless......... it involves or implies in- 
jury to the person or property of an- 
Other; or the Court regards it as immo- 
ral or opposed to public policy, It fur- 
ther provides that in such a case the 
consideration or object of the agree- 
ment is unlawful and every , agreement 
of which the object or - consideration is 
unlawful, is void, Then Section 24 pro- 
vides that if any part. of a single consi- 
deration for one or- more objects, or any 
one or any part of any one of several 


considerations :.for a single - object, is 
unlawful, the -agreement is void, - How- 
ever, the aspect .of immorality with 


which the Courts of law have actually. 
dealt with is . sexual immorality, In 
Anson’s Law of Contract, 25th Edition, 
at page 356. as Australian Judge in a re- 
cent judgment is quoted to say that so-_.. 


cial judgments of today. upon matters- oÈ 


immorality are different from those _ of ` 


ı the last century as in the--bikini from?” a. ; 


RA -w 
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bustle. The learned author on strength 
of certain authorities has said, “The law 
has to a considerable extent come to 
terms with the fact that a man and wo- 
man may set up home together and pro- 
duce children in a stable relationship 
without being married and has afforded 
to the woman rights in the ‘matrimonial 
home’ equivalent to those of a wife. 
Such rights (which may be contractual 
in nature) have not been denied on the 
ground of immorality. Cohabitation of a 
male with a female other than his wife 
had always been held to be immoral and 
has under certain case where the woman 
had already a husband living is said to 
be illegal and even an offence. The pub- 
lic policy is that no Court will lend its 
aid to a man who founds his cause of 
action upon an immoral or illegal act. 
And a guilty party cannot be permitted 
to bring an action upon a contract or to 
enforce it.” 


5. Where, however, & man and a wo- 
man live and cohabit together although 
not lawfully married to each other, and 
the man in consideration of the past co- 


habitation contracts to transfer property ` 


or to make provision for her mainten- 
ance, the question often arises as to the 
enforceability of such a contract. In God- 
frey v. Parbati, ATR 1938 Pat 502, it was 
held that a contract to compensate a wo- 
man for what she had lost on account 
of past cohabitation with the promisor 
was not immoral, That was a case of an 
agreement to pay maintenance allowance 
to a discarded woman, And in a Madras 
case (Kothandapani v. Dhanammal, AIR 
1943 Mad 253 a promissory note execut- 
ed in consideration of past illicit inter- 
course was held to be valid and enforce- 
able. A Division Bench of this Court, 
consisting of Hidayatullah, C. J. (as he 
then was) and Choudhary, J.. in Mst. 
Manta v. Ajabsingh, L.P.A. No. 8 of 1955. 
D/- 31-7-1957 (Madh Pra) expressed it- 
self on this subject in these terms : 


question is not 
legal rela- 
a woman 


“In our opinion the 
really so much one of the 
tionship between a man and 
as of equity that a woman, who has 
been kept for a number of years should 
not be left to starve after she has been 
driven away by the man who kept her. 
We are in agreement with the view 
taken in the Patna and Madras cases 
and the recent Bombay case, and hold 
that an agreement for maintenance of or 
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a gift of property to a concubine would 
be valid if it is for past cohabitation.” 


In arriving at this opinion, the Division 
Bench after referring to the decision of 
the Bombay High Court in Hussainali v. 
Dinbai, AIR 1924 Bom 135 taking a 
somewhat different view and strongly 
relied upon by the learned counsel for 
the appellant, proceeded to say that in a 
later decision in Istak Kamu v. Ram- 
chand Zipru, AIR 1947 Bom 198 a trans- 
fer made out of gratitude for or with the 
idea of recompensating for past cohabi- 
tation is not per se void. Reliance was 
also placed on Dhiraj Kaur v. Bikrama- 
jit, (1881) ILR 3 All 787. 


6. Learned counsel for the appellant 
referred me tothe decisionin Alice Mary 
Hill v. William Clarks, (1905) ILR 27 All 
266. There the question which fell for 
decision was whether a married woman 
could sue for maintenance for past co- 
habitation, Finding that the past cohabi- 
tation was adulterous, it was held that 
adultery being the consideration or an 
indivisible part of the consideration for 


an agreement entered into India, the 
agreement was not only immoral but 
also illegal and the contract was void. 


Thus, the main consideration to hold the 
contract void was that adultery formed 
the consideration of the contract. The 
trend of the subsequent decisions in- 
cluding the Division Bench decision of 
this Court is that a contract for which 
past cohabitation is the consideration, is 
not void, and, in my opinion, this trend 
must be followed. This apart, so far as 
the present case is concerned, it cannot 
be said that the appellant has been able 
to show that the cohabitation amounted 
to an offence of adultery as defined in 
Section 497 of the Indian Penal Code ac- 
cording to which sexual intercourse, not 
amounting to rape, is adultery only 
when a person has sexual intercourse 
with a person who is or who he has rea- 
son to believe to be the wife of another 
man without the consent or connivance 
of that man. There is no such evidence 
in the case. The illegality and immorality 
of contract and its unenforceability on 
that count was not even pleaded. It is 
true thata Court will not enforce an ille- 
gal contract even though the illegality 
is not found pleaded but is duly brought 
to the notice of the Court and if the per- 
son invoking the aid of the Court is 
himself implicated in the illegality. But 


aY 


1982 


then where facts are necessary to make 
a contract illegal, those facts must he 
pleaded and the illegality must be borne 
out from the proved facts. Thus, before 
the cohabitation which formed the con- 
sideration of contract in question can be 
said to be adultery and, therefore, ille- 
gal, it should have been shown by the 
appellant that Seth Kishanlal knew that 
Narbadabai had a husband living and 
that the cohabitation was without the 
consent or connivance of that husband. 
Needless to say that this was not the de- 
fence set up and therefore, no such facts 
are on record. That being so, this case 
is distinguishable on facts from the pre- 
sent case and renders no assistance to 
the appellant, For the appellant reliance 
was also placed upon yet another deci- 
sion in Ramanarasu v. Buchamma, (1900) 
ILR 23 Mad 282. There the question was 
whether a woman, who was kept by a 
man as his concubine continuously for a 
number of years and was then discarded, 
could recover maintenance under the 
Hindu Law. The claim there was analo- 
gous to a claim by the wife for main- 
tenance against her husband personally. 
This claim was denied as not recognised 
under the Hindu Law. This case, there- 
fore, is no authority for the question 
under consideration in the present case. 


7. The agreement is question (Ex. 
P/5) recites that Narbadabai had been 
living in exclusive keeping of Seth Ki- 
_ shanlal for the past about 50 years and 
that Narbadabai was entitled to claim 
maintenance as therein mentioned dur- 
ing her lifetime from the estate of 
Kishanlal. The consideration for this 
agreement apparently is the past cohabi- 
tation for a period of about 30 years. 
This cohabitation is not shown to be 
adulterous, Instead the plea is that Nar- 
badabai did live as Dasta, was devoted 
to the services of Kishanlal . and on 
14-10-1971 was given a lump sum amount 
of Rs. 6,800 by Kishanlal whereafter she 
severed all her relations with Kishan- 
lal, This payment has not been found to 
be true. On this state of pleadings and 
the evidence, and in view of the law 
discussed above. I am of the opinion that 
the agreement (Ex. P/5) embodies a valid 
eontract and is enforceable. 


8 Yet another argument in support 
of the appeal is based upon the provi- 
sions of Section 4 read with Sections 21 
and 22 of the Hindu Adoptions and Main- 
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tenance Act, 1956. What is argued is 
that since Seth Kishanlal. died subse- 
quent to the coming mto force of this 
Act. Narbadabai could not claim any 
maintenance out of the estate of Kishan- 
lal in the hands of the appellant be- 
cause the respondent is not one of the 
dependents mentioned in Section 21 of 
the Act as “dependents”. Section 4 of 
the Act gives overriding effect to the 
other provisions of the Hindu Law or 
any custom or usage as part of that law 
in force immediately before the com- 
mencement of the Act and enacts as fol- 
lows:— 


t4 Save as otherwise expressly pro- 
vided in this act,— 


(a) any text, rule or interpretation of 
Hindu law or any custom or usage as 
part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect to 
any matter for which provision is made 
in this Act: 


(b) any other law in force immediately 
before the commencement of this Act 
shall cease to apply to Hindus in so far 
as it is Inconsistent with any of the pro- 
visions contained in this Act.” 
Interpreting the provisions contained in 
Sections 4, 21 and 22 of the Act, a Full 
Bench of the Andhra Pradesh High Court 
in Ramamoorty v. Sitharamamma, AIR 
1961 Andh Pra 131 held that these sec- 
tions do not create bar on the pre-exist- 
ing rights of the maintenance holder and 
those rights are left untouched. It has 
been held that a right of maintenance 
acquired by a concubine against the 
estate of her deceased paramour prior to 
the Act is not nullified by the Act, since 
Sections 21 and 22 leave the estate of a 
Hindu whose death occurred before the 
Act unaffected. It has further been held 
that these sections apply to cases where 
the Hindu dies after the commencement 
of the Act, This Full Bench decision of 
the Andhra Pradesh High Court has 
been approved by the Supreme Court 
in Raja Gopala Rao v, Sitharamamma, 
AIR 1965 SC 1970. The Supreme Court 
while approving another decision of 
the Bombay High Court in Akku Prah- 
lad v. Ganesh Prahlad, AIR 1945 Bom 
217 held that a married woman who left 
her husband and lived with her para- 
mour as his permanently concubine could 
claim a status of an Avarudha Stree by 
remaining faithful to her paramour, She 
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could claim maintenance from the -estate 
of her paramour as long as she preserv- 
ed her sexual fidelity to him. Turning 
to Sections 4, 21 and 22 of the Act, the 
Supreme Court held that these sections 
do' not have the effect of destroying her 
right of maintenance out of the estate of 
a deceased Hindu which had vested in 
her under the Hindu Law in force at the 
time of his death before the commence- 
ment of the Hindu Adoptions and Main- 
tenance Act, 1956. The right thus aceru- 
ed as a result of the death prior to the 
commencement of Hindu Adoptions and 
Maintenance Act, 1956 is not destroyed 
or affected by Sections 21 and 22 read 
with Section 4 of the Act. Since, how- 

r, in the present case the right is not 


unded upon any text or rule of , Hindu 
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Law whether before- or after the Hindu 
Adoptions and Maintenance Act ‘but is 
based upon a contract, which I have’ held 
to be enforceable, the provisions contain- 
ed in Section 4 read with Sections 21 and 
22 of the Act will not bar the enforce- 
ment of the ‘right created under the 
agreement (Ex. P/5) against the estate 
of the deceased. In my opinion, there- 
fore, this argument also does not help 
the appellant. 

9, The quantum of the maintenance 
awarded was not challenged before me. 
The appeal fails and ‘is dismissed with 
costs, Counsel’s fee Rs, 100/-. 


> Appeal dismissed. 
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Constitution. AIR 1967 Mad 57 (FB), Held 
no longer good law in view of AIR 1979 SC 
1745 (Nov) 399 A 


Contract Act (8 of 1872) i 
=, 23 — Unlawful object — Suit not for 
recovery of money sent through non-official 
channels from abroad but for declaration 
that rice mill constructed with the help of it 
belongs to the plaintiff — Such suit is main- 
tainable and maxim ‘in pari delicto. potior 
est conditio defendantis has‘ no application 


(Jan 12 
mmm, §2 — See. Motor Vehicles Act Sel! 
S. 110-A . (Mar) §3 B 


CO-OPERATIVE SOCIETIES 
—Tamil Nadu Co-operative Societies Aot (53 
of 1961) 
y, 97 — See Constitution of India, Arti- 
cle 226 (Atg) 275 


> 


er ee ee ee r 


Copyright Act (14 of 1957) 


——S, 62 — Suit for declaration that plain- 
tiff possessed copyright over suit film and for 
injunction restraining defendant from ` in- 
fringing copyright filed in civil court — 
Held, while civil court could grant declara~ 
tion, further relief of injunction could’ be 
granted only by District Court ` (Jul) 244 


DEBT LAWS 
-Tamil Nadu Agriculturists’ Relief Act (4 of 
1938) 


nem 3, B (iii} and 19 — Debt ~- Owelty 
amount is not ‘debt’ as defined in S. 3 (iii) 
Not liable to be scaled down (Jul) 228 A 


~S, 4 (f) and 19 — Liability of coparcener 
in management of joint family properties, to 
pay other coparcener amount representing 


assets misappropriated by him if excluded 
under S. 4. (f) (Jul) 228 B 
S, 19 — See 
(1) Ibid, S. 3 (iii) (Jul) 228 A 
(2) Ibid, S. 4 (f) (Jul) 228. B 


Tamil Nadu Debt Relief Act (31 ef 1976) 
m, & (1) — See Civil P. C. (1908), O, 21 
R. 41 (1) (Mar) 81 


-Tamil Nadu Debt Relief Act (13 of 1980) 

D, 3 (d) — See Debt Laws — Tamil Nadu 

PEDI NENE a oa Act Ser 3. 7 
ao . (Jun) 218 


¥) 
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(Debt Laws — T. N. Debt Relief Act (1980) 
(contd.) 

— 5S. 4 — See Debt Laws. — Tamil Nadu 
Debt Relief (Amendment) Act (1981), S. 7 

. (Jun) 218 
—— 5. pe Application under S. 5 — By fil- 
ing it, debtor cannot reopen execution pro- 
ceedings which have ended before 1978 by 


decree being fully satisfied —- No subsisting” 


debt on date of application —- Declaration of 
discharge of non-existing debt cannot be 
given — Debt cannot be assumed to be sub- 
sisting merely because debtor filed applica~ 
tion (Dec) 440 


—Tamil Nadu. Debt Relief (Amendment) Act 
(10 of 1981) 
——S, 7 — Tamil Nadu Debt Relief Act (13 
of 1980), S. 4 and S. 3 (d) Proviso (as amend- 
ed by Act 10 of 1981) —- Execution of mort- 
gage decree pending — Mortgage debt wiped 
out under S.°4 of 1980 Act — Mortgagor 
ceasing to be debtor in view of amended 
S. 3-(d) Proviso — “By reason of S. 7 of 1981 
Act mortgage debt is revived — Decree hol- 
der can- -execute mortgage decree 


—Tamil Nadu Indebted Agriculturists (Tem- 
‘porary Relief) Act (10 of 1975) 
~—Pre, — See Provincial Insolvency Act 
(1920), S. 25 (1) (Jun) 183 A 
--Usurious Loans. Act (10 of. 1918) 
——Pre. — See Ibid, 5.3 (Sep) 296 B 
——§. 3 -~ See also Civil P. C, (1908), Sec- 
tion 96 (4) . (Sep) 296 A 
——5S, 3, Pre  — Banking Regulation Act 
{1949}, Ss, 21, 46 and Pre. -~ No inconsis- 
tency’ between the two Acts — Sphere of 
ae of these enactments is different ` 
. (Sep) 296 B 
5. _- Benefit under — Claim for — 
Borrower has. to establish that transaction 
is unfair and interest payable is excessive 
(Sep) 296 C 


ers 3 — Banking Regulation Act (1949), 
Ss. 21, 46 — Nationalised Bank charging 
compound rate of interest to agriculturist 
as per directions of Reserve Bank of India 
-—- It is a special circumstance — Provisions 
of Usurious Loans Act not attracted 

(Sep) 296 D 
——S, 3 and Preamble —- Object of the Act 
— Charging of.compound or high rate of in- 
terest — Not prohibited — Court’s duty is to 
see if transaction is unfair or rate of inter- 
‘gst is usurious (Sep) 296 E 
——8. 3 — Banking Regulation Act (1949), 
Ss. 21, 46 — Nationalised Banks — Loan 
given to agriculturists --—-:: Non-applicability 
of Usurious Loans Act — Does not amount 
‘to infraction of guarantee of equality — 
‘Nationalised ‘ Banks: and. such institutions 
"under control of Reserve Bank of India 
forms distinct and separate class (Sep) 296 F 


Sead 


‘Employees’ State Insurance Act (34 of 1948) 
——§, 53 — See also 
a) Motor Vehicles Act (1939), S. 53 
(Jun) 223 B 
(2) Motor Vehicles Act (1939), S. 110-A 
(Oct) 371 
——5. 53 — S. 53 is not ultra vires the 
wewers of the Parliament — Claimants tak~ 


(Jun) 218° 


Employees’ State Insurance Ast (contd.) 
ing benefit of S. 53 could not themselves 
challenge its validity (Jun) 223 C 


Essential Commodities Act (10 of 1955) 


——5S, 3 — a Sugar Supply- Scere 
Order (1979), Cl. 2 (4) (a) and (b) — 

Ms. No. 128 Food and. Co-operation d 
24-2-1981 — Allotment of higher quantity of. 
levy sugar to higher income group. does not 
result in equitable distribution of sugar — 
G. O. being opposed to objectives of Act and 
Arts. 39 and 47 of Constitution, is invalid — 
Affected person can challenge G. O. under 
Art. 226 of Constitution (Aug) 261 


Evidence Act (1 of 1872) 
——§5. 3 — See Motor Vehicles Act (1939), 
M 


. S. 110-A (Mar) 65 A 
——S, 114 — Births and deaths — Pre- 
sumption as to (Oct) 354 A 


—-—S. 114 — Marriage — Presumption as to, 
arising out of long cohabitation, is rebuttable 
(Oct) 354 B 
—~—S,. 115 — Promissory estoppel — Auction 
notice by Municipal Corporation — . Notice 
reserving right of cancelling auction to Cor- 
poration — Appellant paying tender fee and’ 
deposit for bidding — Subsequent cancella-. 
tion of auction —~ Corporation held could not’ 
be directed to hold auction (Mar) 56 


General Clauses Act (10 of 1897) : 
——S. 3 (26) — See T. P. Act (1882), S. 105 
(Nov) 396 


HIGH, COURT RULES AND ORDERS 
—Madras High Court-fees Rules (1956) 
——Appendix II, Item 28 — See High Court 
Rules and Orders ~- Madras High Court 
orignal Side Rules (1956), O. 34, R. 7 

(Jun) 206 D 


BN T II, Item 29 ~~ See High Court 
Rules_and Orders — Madras High Court Ori-. 
ginal Side Rules (1956), O. 34, R. 7 l 

-~ (Jun) 206 D, 


Madras High Court Original Side Rules 
(1956) 
——0O. 34, R, 4 — See Ibid, O.'34, R. 7 


(Jun) 266 D 


——QO, 34, R. 7 -— It is applicable to proceed- 
ings under S. 30 of Act 15 of 1948 
(Jun) 206 C 


O, 34, Rr. 7, 4, Form 80 — Fixing re- 
muneration of receiver — Fixation has to be 
with reference to quantum of work and the 
period for which receiver worked. Order in 
Memo No. 7 of 1981 in O. P. No. 200 of 
1977, D/- 7-4-1981 (Mad), Reversed 

(Jun) 206 D 


——Form 80 — See Ibid, ©. 39, R. 7 
(Jun) 206 D 


Tamil Nadu High Court (Appellate Side) 
Rules (1965) 

——Q. 4, R, 21 — See Houses and Rents — 

Tamil Nadu Buildings (Lease and Rent Con- 

trol) Act (1960), S. 25 (2) (Jun) 189 
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Hindu Adoptions and Maintenance Act 
(78 of 1956) 


—— Ss. 20 and 22 — Brothers’ liability to 
contribute to marriage expenses of sister — 
Brother not inheriting any property from 
father — Brother is not liable (May) 148 
—--S, 22 —- See Ibid, S. 20 (May) 148 
Hindu Law 
——Joint family — Debts incurred by father 
— Pious obligation of sons to repay it — Ex- 
tent and nature of — Effect of S. 6 of Hindu 
Succession Act (Jul) 235 


—~~Pondicherry State —- Ancestral property 
in the hands of the father — Sons have no 
right by birth -- Sale thereof by father 
could not be challenged by the son — Father 
was neither a limited owner nor S. 6, Hindu 
Succession Act applied to the case 

(Oct) 372 A 


——Undivided interest in coparcenary pro- 
perty — Gift or surrender of, by father in 
favour of only son ‘a minor’ — Validity — 
Subsequent vendee if can plead that he is 
bona fide purchaser without notice 
(Aug) 281 D 
Hindu Marriage Act (25 of 1955) 


—-—5, 25 — Decree for restitution of conju- 
gal rights —. Non-compliance of — Subse- 
quent divorce decree does not disentitle an 
erring wife to permanent alimony and 
maintenance (Jun) 187 


Hindu Succession Act (30 of 1956) 
—~—-§. 6 — See Hindu Law — Pondicherry 
State (Oct) 372 A 
S$, 6, Proviso and Expln. 1 — See Hindu 
Law — Joint family (Jul) 235 
——S, 14 (1) — See Hindu Women's Rights 
to Property, Act (1937), S. 3 


Hindu Women’s Rights to Property Act 
(18 of 1937) 
Ss. 3 — Hindu Succession Act (30 of 1956), 
S. 14 (1) — Limited interest of Hindu 
widow under S, 3 (2) and (3) — Whether 
defined by partition or not it becomes ab- 
solute by operation of S. 14 (1) — On her 
death her interest passes not by survivor- 
ship but to her heirs (Jan) 29 
HOUSES AND RENTS’ 
—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) 
—--—-Pre, — See Constitution of India, Sche- 
dule 7 List 3 Entry 6 
—--§, 1 —- See Constitution of India, Arti- 


cle 14 (Nov) 399 C 
—-—S, 10 -— See also Constitution of India, 
Art, 226 (Jan) 3 A 
——S. 10 -—- Order of eviction — Execution 
of (Jan) 3 B 


——5§, 10 — Protection under — Is applic- 
able to contractual tenancies also 
(Nov) 399 D 


—-—S, 10 (3) (a) (i) — House at Kumbako- 
nam required for residence of landlords’ 
mother who desired to spend rest of her 
life in worship of God and other pursuits 
predominantly religious and orthodox — Re- 
quirement, held, was bona fide 

(Feb) 36C 
=S. 10 (3) (c) — Landlord’s need for ad- 
ditional accommodation proved to be bona 


(Jan) 29 


(Nov) 399A- 


Houses & Rents — T. N. Buildings (Lease & 
Rent Control) Act (contd.) 

fide — Inconvenience of tenant will not. 

deprive landlord from acquiring additional. 

accommodation 


—-—S, 14 (1) (b) — See also Ibid, S. 25 
(Apr) 126 A 
——S§. 14 (1) (b) — ‘Demolition’ — Meaning 
of -- Renewal of roof and converting it into- 
a concrete one ~— It does not amount to 


demolition (Apr) 120 
—-—-§, 22 —- Refusal of landlord to carry’ 
out repairs — Tenant cannot without re-. 


course to S. 22 carry out repairs and claim 
adjustment of amount towards rent pay- 
able (Feb) 36 A. 


—-—§, 23 — Notification II-1, No. 3006 (e) 
of 1973, d/- 30-6-1973 and G.O. Ms. No. 1031 
Home (CTS III) department a/- 7-4-3977 ~- 
Notification under S. 23 issued in 1973 con-- 
ferring appellate power on all Subordinate: 
Judges in a District — New Sub. Court irr 
that District constituted in 1977 — That Sub. 
Court does not have the appellate power- 


under S. 23 (Sep) 305- 
——5,. 23 o (b) —— See also Ibid, S. ‘25 (2) 
(Jun) 18% 


——S. 23 (1) (b) — Appeal — Rent Control- 
ler in eviction application admitting un- 
stamped and unregistered documents in evi- 
dence — Order admitting documents ig ap- 
pealable since it affects’ rights and Habili- 
ties of aggrieved party. AIR 1967 SC 799, 
Held obiter and not followed in view of 


AIR 1961 SC 1655 (May) 156 A. 
——-S, 25 — Revision — Eviction order by 
Rent Controller on two grounds — Order- 
upheld by Appellate Authority on one 


ground only — In revision by tenant land-~. 
lord is aggrieved person and can claim that 
eviction order should be rested on ground’ 
decided against him by Appellate Authority 
as well (Feb) 36 & 


—-—-Ss, 25, 14 (1) (b} — Landlord’s need for 
additional accommodation found bona fide —~- 
— Finding cannot be interfered with by 
the High Court (Apr) 126 A. 


—--Ss, 25 (2) and 23 (1) (b) — Revision — 


Limitation — Time taken for obtaining copy- 


of appellate judgment can be excluded 


(Jun) 18% 

—Tamil Nadu Buildings (Lease and Rent 
Control) Rules (1961) 

——R. 17 — Presidency Small Cause: 


Courts Act (1882), S. 10 — Power to trans- 
fer under R. 17 —Who has (Jan) 23 
——R, 24 —- See Houses and Rents —~ Tami] 
Nadu Buildings (Lease and Rent Control) 
Act (1960), S. 25 (2) (Jun) 186 





Industries Development and Regulation 
Act (65 of 1951) 


——5S, 2 — See Madras Denatured Spirit,. 
Methyl Alcohol and Varnish (French Polish) 
Rules (1959), R. 1 (Oct) 339 B (FBS 


(Apr) 126 B: 


Y, 


, 


$: 
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Industrial Finance Corporation Act 
(15 of 1948) 


ey 30 — See 
(1) High Court Rules and Orders — Mad- 
ras High Court Original Side Rules 
(1956), O 34, R. 7 (Jun) 206 C, D 
(2) Letters Patent (Mad), Cl. 15 


(Jun) 206 B 
——§. 30 (i1) and (14) — Order fixing re- 
muneration of receiver — Section does not 


bar appeal against the order, if it is other- 
wise appealable (Jun) 206 A 


Land Acquisition Act (1 of 1894) 


——Ss. § (1) and 10 — Enquiry held on pub- 
lie holiday —- No prejudice caused —- En- 
quiry is not incompetent — Inhibition not 


present in the Act should not be implied 
into it (Dec) 448 
——5. 10 — See Ibid, S. 9 (1) (Dec) 448 


Letters Patent (Mad) 


—~—C]. 12 — Suit for land — Suit for recov- 
ery of amount due on mortgage property 
situated. outside -territorial jurisdiction of 
Madras. High .Court --- It is not a suit for 
land —. Leave to.file suit granted. (1904) 
[LR 27 Mad 157 Dissented from (Aug) 273 
—-——-Cl. 15 — Judgment — Fixing remunera- 
tion of receiver appointed in application 
under S. 30 of Act 15 of 1948 — Order is 
judgment (Jun) 206 B 


Levy Sugar Supply (Control) Order (1979) 
——Cl. 2 (4) (a) & o) — hai Essential Com- 
modities Act (1955), S (Aug) 261 


Limitation Act = of 1963) 


—~—S, 5 — Dismissal of petition for review 
of order on writ petition — Thereafter writ 
appeal filed — Assuming that the prosecu- 
tion of review petition is sufficient cause, 
whether delay can be condoned (Nov) 414 
——S, 10 — See Wakf Act (1954), S. 3 (h) 
(Oct) 376 C 
—--S, 12 (2) — See Houses and Rents —- 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (1960), S. 25 (2) (Jun) 189 
—~—S, 29 (2) — See Houses and Rents — 
Tamil Nadu TA (Lease and Rent 
Control) Act (1960), S. 25 (2) (Jun) 189 
——Art. 36 — See Wakf Act (1954), S, 3 th) 


(Oct) 376 A 
Lunacy Act (4 of 1912) 
——5S., 46 — Public notices and caveats to 


Notaries regarding lunacy of a person — 
Want of court order in support of such no- 
tices — Validity of sale by the person, held, 
was not affected (Oct) 373 B 


Madras City Police Act (3 of 1888) 
=o, 36 — Standing Order No. 63 (8) — 


Tenant running lodging house in rented 
building under licence — Refusal to renew 
licence — Validity —- Applicability of S.O. 
63 (8) (Jun) 180 


Madras Denatured Spirit, Methyl Alcohol 
and Varnish (French Polish) Rules 


(1959) 
—--R. 1 — Industries Development and Re- 
gulation Act (1951), S.2 -— Notification 


under — Effect (Oct) 339 B (FB) 


Madras Denatured Spirit, Methy] Alcohol & 
Varnish (French Polish) Rules (contd,) 

——R. 2 (c) — Methyl alcohol —- Whether: 
an intoxicant — State is competent to tegis- 
late under Entry 8 of List II, Constitution. 

(Oct) 339 A (FB) 
——R. 8 {a} — Licence fee imposed on pos- 
session of methyl alcohol -~ It is not exces-~- 
sive (Oct) 339 C (FBF 
~-—R, 9 (vii) (a) — Security deposit — Tt is 
not excessive (Oct) 339 C (FB 


Madras High Court-fees Rules (1956) 
See under High Court Rules and Orders. 


Madras High Court Original Side 
Rules (1956) 
See under High Court Rules and Orders. 


Maxims 
-——In pari delicto potior est conditio defen 
dantis — See Contract Act (1872), S. 23 
(Jan) 12 


Motor Vehicles Act (4 of £939) 

—-——S, 2 (13) — See Ibid, S. 3 (1) 

(May) id 
---—-Ss. 2 (19), 95 (2) (b), 110-A, 110-B — Bus 
owned by X hired by tourist agency firm Y” 
— Death of passenger in motor aecident 
due to rash driving by driver — Award of 
compensation — Claims Tribunal has neo 
power to make award against the ‘partners: 
of the firm Y (Mar) ‘62 A. 


mum, 2 (24) — See Ibid, S. 95 (1) {b} 
(Jun) 223 A. 


-—S. 2 (28-A) — See Ibid, S. 68F (¢1-D}' 
Proviso (Sep) 335 
——S, 2 (83) — See Ibid, 5.3 (1) 

(May) 15r 
——-—Ss, 3 (1), 2 (13), 2 (33) — Licence to 


drive light motor vehicle — Licensee not able 
to drive auto-rickshaw as public carrier’ 
without further authorisation to that effect 

(May) 15t 
——S. 81 — See Ibid, S. 130-A (Oct) 380 


--— 95. 68F (1-D) Proviso and 2 (28-A} — 
Each of the disjunctive clauses mentione 
as “area, route and portion thereof’ will 
have to be given effect to — Unless portion: 
of the route is ‘specified’ ie. named express- 
ly or mentioned definitely, it cannot be 
treated as ‘covered’ by the Scheme. AIR’ 
1977 Madh Pra 46 (FB), Dissented from 
(Sep) 335 
——§. 95 — Insurance Policy not cover- 
ing use of car for hire or charges ~~ 
Passenger travelling on hire dying in ac- 
cident — Insurance company could not be 
made liable for comensation notwithstand-- 
ing that it was a Comprehensive Policy 
(Aug) 287 B* 
——-S,. 95 — Liability of insurer —- Driver 
of lorry taking passengers though direct~- 
ed not to take any — Negligent driving re-- 


-sulting in passenger’s death — Insurer held: 


not-liable as per terms of insurance policy 

(Sep) 311 & 
OS, 95 (1) (b) and 2 (24)—Insurer would: 
not be liable if the accident had occurred im 
a private place even if the claim peti- 
tion was maintainable (Jun) 233 A. 
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«Motor Vehicles Act (contd.) 
—-—S. 95 (2) — Policy providing for liabi- 


dity greater than statutory liability — Ef- 
efect (May) 176 B 
=—5. 95 (2) (6) — See also Ibid, S. 2 (19) 

(Mar) 62 A 


—~—~5S. 95 (2) (b) — Liability of insurer to 


spay entire amount of compensation 


(Jun) 219 B 

8, 96 — See Ibid, S. 103-A 
(Oct) 380 

ee 103-A — See also Ibid, S. 110-A - 
(Mar) 83 B 


-———Ss, 103-A, 31, 96 — Ownership of vehi- 
«aje transferred long -before date of accident 


— Insurance company knowing transfer of. 


“ownership — Whether there is transfer of 
-certificate of insurance and policy in favour 
of transferee so as to make Insurance Com- 


‘.pany liable for compensation (Oct) 380 
+——5S. 105 — See Ibid, S. 110-A 
i oo oe (Mar) 83 B 
=, 110-A — See also - rae 
(1) Ibid, S. 2 (19) (Mar) 62 A 


@ rae P. C. (1908), O. 41, R. 27 (c) 
(Mar) 83 A 


amii, 110-A, 110-B and 110-C — Evidence 
Act (1872), S. 3 — Car accident by collision 
"with another car coming from _ opposite 
redirection = Rash and negligent driving — 
Evidence — Evidence of occupant of car 
“who was relation of deceased driver — So 
Hong as his evidence is not rebutted his evi- 
sdence, cannot be discredited on ground of 
interestedness 
Ss. 110-A, 110-B, 103-A and 105— Claim 
petition. -under `S. 116-A — Liability of In- 
surance Company , 1975 Ace CJ 100 (Bom) 
‘Dissented from: (Mar) 83 B 


en) 110-A, Proviso — -Application for 
«compensation by father of deceased son 
while his mother was alive — Without im- 
pleading mother of deceased and other heirs 
— Procedure to be followed indicated 
(May) 131 


——§, 110A — Claimant getting benefit 
under the Employees’ State Insurance Act 
— Barred from getting relief under S. 110-A 
‘Motor Vehicles Act (Jun) 223 B 


—S, 110A — Employees’ State Insurance 
Act (1948), S. 53 — Section 53 bars proceed- 
ängs under S. 110A, M. V. Act 

(Oct) 371 


—-—§, 110-B — See also 
(1) Ibid, S. 2 (19) (Mar) 62 A 
(2) Ibid, S. 110-A (Mar) 65 A; (Mar) 83B 


—-—-§, 110-B -- Car Accident resulting in 
‘death — Victim undergoing operation re- 
-sulting in death -—- Damages to claimant 
(Mar) 65 B 
—~S. 116-B — Accident claim — Compu- 
tation of compenation — Factors to be con- 


sidered — Loss of earning commission in - 


splanned business tour — Indeterminate fac- 
tor — Cannot be considered for computa- 
sion of damages for personal injuries 


(Mar) 72 
r~——§. 110B.— Claim for compensation — 
‘Mecessary . parties : ...(May) 136 


(Mar) 65 A` 


Motor Vehicles Act (contd.) 

——S, 110-B —.Quantum of. compensation — 
Factors to be considered (May) 176 C 
——Ss. 110 and 116 — Negligence —- When 
amounts to (Jun) 219A 
—— 5; 110-B — Vicarious liability — Liabi- 
lity of owner of vehicle — Driver: taking 
passengers though directed not to take any 
— Negligent driving causing passenger's 


death — Owner: held liable for compensa- 

tion (Sep) 311° A 

--—S, 110-C — See also Ibid, S. 110-4 
(Mar) 65 A- 


——S. 110C — Claimant could not adduce 
evidence contrary to his pleading . except 
after effecting necessary amendment | 

(Aug) ` 287 A 
——S, 110-D — Appeal — New plea m= 
Party raising point of law in lower Court 
but remaining ex parte at the trial — Trial 
Court not going into the question of law — 
Appellate Court is not prevented from con- 
sidering the point (Mar) 62 B 
——S, 110-D — Civil P, C. (5 of 1908), O. 41, 
R. 27 (c) — Insurer’s liability to pay com- 
pensation restricted to Rs, 50,000 — Appeal 


by insured — Insurance’ policy if can be 
admitted as additional evidence in appeal 
(May) 176 A 
——S. 116 — See also Ibid, S. 110-B : 
(Jun) 219 


——S, lis — Duty of dider towards dis- 
abled or immature persons — Higher degree 
of care is due from driver towards ‘such 
persons — Case of negligence (Apr) 104 


_ . MUNICIPALITIES 
—Pondicherry Municipalities Act (8 of 1973) 
——§,-158 and Sch. VIII — Liability fo.sur-_ 
charge — Sale certificate — Not an. instru-. 
ment of transfer of immovable property as 
specified in Sch. VIII — Nòt liable to, sur- 


charge (May) 130 
—— Sch. VIII — See Ibid, S. 158 
Eo wa a (May) 130 
Muslim Law à 
——Wakf — -` See Wakf Act (1954), S. 15 
(Apr) 115 


Nationalised Banks 


——-—Interest — See Civil P. C, (1908), Sec- 
tion 96 (4) - (Sep) 296 A 
—— Levy of compound interest to agricultu- 
rists — See Debt Laws — Usurious Loans 
Act (1918), S. 3 (Sep) 296 D 


Notaries Act (53 of 1952) 

——S. 8 — Position of a Notary vis-a-vis 

the Registering Authority under the Regis- 

tration Act (Oct):.372 C 

——S, 8 — Proof needed to invalidate a. 
transaction concluded before a Notary 

(Oct) 372 D 

PANCHAYATS : 


—Tamil Nadu Panchayat Rules 

——R. 10 (8) — Special revision of property 
tax — Grounds of enhancement should be 
furnished - (Aug) 272 
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Partnership Act (9 of 1932) 


mig. 2 (a). — See Presidency Towns Insu. 7- 
ency Act (1909), S. 9 (g) ` _ (Mar) bl 
——S. 10 —--See Presidency’ Towns Insolv- 
ency Act (3 of 1909), S. 8 (g) (Mar) 51 
——S, 19 K — See Civil P. C. (1908), O. 23, 
R, 3 = (Sep) 326 


Pondicherry tiendo of Laws) Act 
(26 of 1968) 


ae 3 and 4 and Sch. Part II — Civil 
(1908), Section 51 and Sec. 45-A and 


o A R. 86 — Court auction sale proceed- 
angs far recovery of mortgage money in 
‘Pondicherry started under French C.P.C. be- 
fore 5-9-1968 when Indian C. P. C. came 
into force — Proceedings reaching stage of 
resale: after 5-9-1968 — Proceedings should 
Se continued under French C. PC, — 
indian. C.- ok €. would not apply 

(Dec) 436 
——§.4 — See Ibid, S. 3 (Dec} 436 
——Sch. Part II — See Ibid, S. 3 

(Dec) 436 


Pondicherry Municipalities Act 
(9 ef 1573) 
See under -Municipalities. 


Presidency Small Cause Courts Act 
i (15 of 1882) 
2a ‘10 — &ee Houses and Rents — Tamil 
Wadu Buildings (Lease 
Rules (1961), R. 17 (Jan) 23 
——S, 38 — Nature and extent of jurisdic- 
tion utider (May) 175 
‘Presidency-towns Insolvency Act - 
(3 of 1909) 
——Ss. 8, 12 (2), 21 —-- Secured creditor — 
Petitiay for adjudication of* insolvency — 
‘Conditions under’ S. 12 (2) not fulfilled — 
Order of adjudication — Petition for dis- 
‘charge dismissed — Application for annul- 
ment maititainable (Jan) 18 
——S. $ (g} —.Partnership Act (9 of 1932), 
‘Ss. 2 (a), 18 — Act of insolvency under 
Sec. $ (£) — Act of one of partners — It 
‘ean be an act on behalf of all partners 


(Mar) 51 
——S..12 (2) — See Ibid, S. 8 (Jan) 18 
——S$. 21 — See Ibid, S. 8 (Jan) 18 


PROHIBITION r 

— Tamil Nadu Arrack | (Supply by Whole- 
saie} Rules (1981) 

—R. 5 — See Prohibition. — Tamil Nadu 

‘Prohibition Act (1937), S. 17-C 





(Nov) 386 A 
——R. 6 (a), Proviso — See Prohibition — 
‘Tamil Nadu Prohibition Act (1937), S. 17-C 
(Nov) 386 A 


—Tamil Nadu Prohibition Act (10 of 1937) 


——S, 17-C read with S. 54 — Tamil Nadu 
Arrack (Supply by Wholesale) Rules (1981), 
Rr. 5.6 (a), Proviso — Application for 
grant, ef privilege for supply of arrack — 
‘Recommendation by Commissioner — Dis- 
approval by Government on ground of car- 
rying om of anether business by applicant 
— Disdpproval being arbitrary and 
evant action is liable to be set aside 

(Nov) 386 A 


& Rent Control) 


irrel-_ 
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Prohibition — T. N. Prohibition Act (contd.) 
——S, 454 — See Ibid, S. 17-C | 
-> (Nov) 386 A 


er e E e 


Provincial Insolvency Act i of 1920) 
——8&S. 6 (b) — See also Ibid, S. 25 (1) ! 
a 183 A 


—-—~S, 6 (b) — Scope — Mere delaying the 
payment to creditors is not per se an act 
of insolvency : (Jun) 183 B 
——Ss, 25.(1). and.6 (b) — Creditor’s appli- 
cation for adjudicating debtor as insolvent 
on ground in S, 6 (b) — Whether there was 
sufficient cause for dismissal (Jun) 183 A 


Public: Wakfs (Extension of Limitation) 
Act (29 of 1959) 
——S, 3 -—— See Wakt Act (1954), S. 3 (im. 
(Oct) 376 B 


Registration Act (16 of 1908) 
——Ss. 2 (7), 17 (d) — Agreement to lease 
— Demise to commence only on happening 
of contingent event — Held, documents did 
not create a present demise, and, registra- 
tion under S. 17 (d) was not necessary 
(May) 156 B 
——S. 17 — Registration under — Unregis- 
tered document only recording earlier fami- 
ly arrangement and not effecting division 
in praesenti — It is admissible in evidence 
even if it is registered (Aug) 276 
——S. 17 (d) — See Ibid, S. 2 (7) i 
(May) 156, B 
——S. 26 — See Notaries Act (1952), S. 8 l 
(Oct) 372 C 


Specific Relief Act (47 of 1863) 


——S.6 — See T. P. Act (1882), S. 108 (g) 

(Dec) 431 B 
—~—S, 20 — ‘Discretion to grant specific per- 
formance — When must be exercised —--II- 


lustration - (Apr) 108 
——S. 38 — See Civil P. C. (1908), ©. 39, 
R. 1 - (Jun) 197 


——S. 41 (b) & (i) — See Civil P. C. (1908), 
O. 39, R. 1 (Jun) 197 


Stamp Act (2 ef 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899) 
——S. 2 (10), Sch. I, Arts. 23 and 55 — Dif- 
ference between conveyance and release — 
Partnership firm releasing properties in fav- 
our of Company — Document, held, was con- 
veyance chargeable to duty under Art. 23 
(Apr) 113 (SB) 
——S. 35 — See Houses and Rents — Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (1960), S. 23 (1) (b) (May) 156 A 


——S, 36 — See Houses and Rents — Tamil 
Nadu Buildings (Lease and Rent Control) 


Act (1960), S. 23 (1) (b) (May) 156 A 
——S, 47A (Tamil Nadu) — Determina- 
tion of market value — Departmental 
guidelines cannot properly serve as basis 
(May) 138 A 
——S. 47A Explanation (Tamil Nadu) —~ 


Determination of market value —. Market 
value determination in land acquisition pro- 
ceedings cannot be adopted as basis or as 
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Stamp Duty — Stamp Act (contd.) 
piece of evidence for purpose of determin- 
ing market value under S. 47A (May) 138 B 


——S. 47A (Tamil Nadu) — Object — It 
is enly to neutralise the effect of under- 
valuation of property {May} 138 C 
——Seh. 1, Art. 23 — See Ibid, 5. 2 (10) 
(Apr) 113 (SB) 
—— Sch, 1, Art. 55 — See Ibid, S. 2 (10) 
(Apr) 113 (SB) 


RNa OA FT Se 


Suceession Act (39 of 1925) 
——S5s. 57 (a), (b), 213, 228 and 270 — Will 
executed by Hindu outside India and pro- 
bated there — Obtaining of ancillary pro- 
bate in India is condition precedent for 
claiming right as executor or legatee there- 
under (Oct) 354 C 
——S, 63 — Execution of will in foreign 
country — Evidence and proof — Adequacy 


-_ 


(Oct) 354 D 
——§, 213 — See Ibid, S. 57 (a), (b) 

(Oct) 354 C 
——S, 228 — See Ibid, S. 57 (a) (b) 

(Oct) 354 C 
——S§, 270 — See Ibid, S. 57 (a), {b} 

(Oct) 354 C 


——Ss. 373 and 383 — Succession certifi- 
cate issued by Court — Court whether be- 
comes functus officio (Oct) 368 A 
——Ss, 373 and 387 —--Application by per- 
son not party to succession certificate pro- 
ceedings for direction to grantee of certifi- 
cate to deposit amount of debt realised on 
strength of certificate — Not maintainable 


: (Oct) 368 B 
——§, 383 —- See Ibid, S. 373 (Oct) 368 A 
——§. 387 — See Ibid, S. 373 (Oct) 368 B 


Tamil Nadu Agrieculturists Relief Act 
(4 of 1938) 
See under Debt Laws. 


Tamil Nadu Arrack (Supply by Wholesale) 
Rules (1981) 
See under Prohibition. 


Famil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) 
See under Houses. and Rents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Rules (1961) 
See under Houses. and Rents. | 


Famil Nadu Chit Funds Act (24 of 1961) 
——§, 25 (2) Proviso — Promissory note 
executed. by prized subscriber to the Chit 
Funds for payment of future instalments 
of the chit —- Promissory note not mention- 
ing the fact that it was for payment of 
the future instalments of the chit — Suit 
en, is not maintainable (May) 133 

Famil Nadu Cinemas (Regulation) Act 

(9 of 1955) 
——S. 5 — Tamil Nadu Cinemas (Regula- 
tion) Rules (1957), R. 35-A — Application by 
Municipality for grant of no objection cer- 
tificate for conversion of already existing 


building into permanent Cinema theatre — 


Objection as to — Grounds (Jun) 194 B 
——S, 5 (1) fa) — Application by municipa- 
lity for grant of no objection certificate for 
conversion of already existing auditorium 
into permanent cinema thatre — 


_ ——R, 35-A — See Tamil 


Expres- . 


T. N. Cinemas (Regulation) Act (contd.) 
sion ‘interest of public generally’ oceurrink&. 
in 5. 5 (1) (a) — Meaning of (Jun) 194 C 


Tamil Nadu Cinemas (Regulation) 
Rules (1857) 
~R, 13 — No objection certificate — 
Lease not being in dispute prođuction of 
unregistered lease deed was enough _ 
l (Jun) 215 A. 
————-R,, 14 (2) — Application for grant of nc- 
objection certificate filed prior to amend— 
ment ~— Licensing Authority directed to de-~-- 
cide if the Rule as amended could be ap- 
plied. (1980) 1 Mad LJ 473, Reversed 
(Jun) 215 E 
R, 35-A — Two applications by Muni- 
cipality for grant of no objection certificate 
for conversion of already existing building 
into permanent cinema theatre — Notice 
under R. 35-A — Objection as to — Ff wt n—- 
in the meaning of R. 35-A (Jun) 194 A. 


Tamil Nadu Cinemas (Regulation) Rules 
(1957) 
Nadu Cinemas 
(Regulation) Act (1955), S. 5 (Jan} 194 E 
Tamil Nadu Co-operative Land Mortgage: 
Banks Act (18 əf 1934) 

—--§, 28 (2) (as amended:iby Act 17 of 1968) 
~~ Word ‘Claims’ under — Meaning af —- 
It does not cover mortgage rights —~ Mort-- 
gage in favour of Land Mortgage Bank can- 
not take precedence over earlier mortgage 
in favour of other person (Mar) 8 


Tamil Nadu Co-operative Societies Act. 
(53 of 1961) 
See under Co-operative Societies. 
Tamil Nadu Cultivating Tenants Pre-- 
tection Act (25 of 1955) 
See under Tenancy Laws. 


Tamil Nadu Debt Relief Act G1 ef 18976) 
See under Debt Laws. 

Tamil Nadu Debt Relief Act (13 ef 1989} 
See under Debt Laws. 

Tamil Nadu Debt Relief (Amendment): 

Aet (10 of 1981) 
See under Debt Laws. 
Tamil Nadu High Court (Appellate Sidey 
Rules (1965) 

See under High Court Rules and Orders. 
Tamil Nadu Hindu Religious and Chari- 
table Endowments Aet (22 of 1959) 
DS, 6 (7) and 70 — Civil P, C, (4908). 
Sections 20, 18, 17, 21, 6, 115 and O. 7, R.1G 
— Matter relating to charitable endowment 
-- Territorial jurisdiction of Court — Er- 
roneous decision of trial Court as to juris- 

diction — Interference in revision 
(Dee) 417 

5, 70 — See Ibid, 5. 6 (7) (Dec) 41% 

Tamil Nadu Indebtedness Agriculturists 

{Temporary Relief} Act (10 of 1975) 
See under Debt Laws. 
Tamil Nadu Occupants of Kudiyiruppw 
(Conferment of Ownership) Act 
{40 of 1971) 

9, 3 (B) — See Ibid, S. 23 (Dec) 445 
———§, 5 — See Ibid, S. 23 (Dee) 445 
m, 93 r/w, S. 3 (B), S. 5 — Bar of juris- 
diction of Civil Courts (Dec) 445 


t 
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Tamil Nadu Panchayat Rules 
See under Panchayats. 
Tamil Nadu Prohibition Act (10 of 1937) 
See under Prohibition. . 


TENANCY LAWS 
-——Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955) 
S. 3 (4) — Application under S5. 3 (4) to 
evict tenant for non-payment of rent — 
Authorised Officer cannot reduce rent on 
-ground of damage to crops (Aug) 270 
-_—S, 4-AA (3) — Resumption of land for 
personal cultivation —— Sub-s. (3) is avail- 
able only to those persons who were land- 





‘lords at the time when they joined the 
Armed Forces (Apr) 117 
--—-§. 6B — Tenant defaulting in paying 


rent — Final order evicting tenant passed 
— Revision — Tenant depositing arrears of 
rent as directed by High Court while ad- 
~<mitting revision — Mere compliance of 
«direction of High Court cannot be ground 
for setting aside order of eviction 

(Oct) 375 


-—Famil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961) 


——S.2 -— Exemption under -— Trust 
created to impart instruction in Islamic re- 
ligion — It is public trust of religious na- 
“ture (Apr) 128 


——Ss. 3 (22), 9 — Tribunal’s finding that 
«disputed lands are house sites, not falling 
within 3. 3 (22) — Subsequent notice by 
Authorised Officer declaring disputed lands 
zas agricultural — Validity of notice 


(Oct) 338 

-——§. 9 — See Ibid, S. 3 (22) (Oct) 338 
Torts 

——Motor accident — Duty of injured — 


‘See Motor Vehicles Act (1939), S. 110-B 


(Mar) 65 B 
——Motor accident —- See Motor Vehicles 
‘Act (1989), S. 116 (Apr) 104 A 


Transfer of Property Act (4 of 1882) 

o——S, 53-A — See Hindu Law 

(Aug) 281 D 

Ss. 54, 58 (9 — Document in question 

“whether constituted a mortgage or a sale — 

"Principles for determination of, stated — 

“Held on facts that the document constitu- 

‘ed an out and out sale and not a mortgage 

(Mar) 57 

——S. 58 — See Tamil Nadu Co-operative 

“Land Mortgage Banks Act (1934), S. 38 (2) 





(Mar) 89 
——S. 58 (c) — See Ibid, S. 54 (Mar) 57 
-——S, 105 — See also Registration Act 
(1908), S. 2 (7) (May) 156 B 


-——S. 165 — Bare right to pluck cocoanuts 
— It amounts to lease and not licence. 
'(1981) 1 Mad LJ 11 Not followed in view of 
AIR 1949 Mad 148 and AIR 1977 Mad 364 
(Nov) 396 
——S. 108 (a) — Leasehold property — 
. Tenant in possession after termination of 
“tenancy — Dispossession can be only under 
«Jue authority of law and not by force 
(Dec) 481 B 


Transfer of Property Act (contd.) 
—— 9, 111-D — See Civil P. C. (1908), Sec- 
tion 144 (Feb) 44 
———S, 122 — See also Hindu Law 
{Aug) 281 D 
——S. 122 —- Deed — Construction — Will 
or gift — Determination —- Guidelines 
(Aug) 281 A 
~———§. 122 — Gift — Acceptance of gift when 
can be presumed (Aug) 281 C 


Treasure Trove Act (6 of 1878) 

—~—-§, 4 — Finder of treasure — Expression 
‘finder’ — Meaning of (Jan) 1 
Trusts Act (2 of 1882) 

—-—S. 90 — See Debt Laws — Tamil Nadu 

Agriculturists Relief Act (1938), S, 4 (f) 
(Jul) 228 B 
Usurious Loans Act (10 of 1918) 
See under Debt Laws. . 


Wakf Act (29 of 1954) 

——Ss. 3 (h) 15 (2) (h) — Limitation Act 
(1963), Article 96 — Wakf property — Alie- 
nation of (Oct) 376 A 
~-—-Ss, 3 (h), 15 (2) (h) — Public Wakfs (Ex- 
tension of Limitation) Act (1958), S. 3° -= 
Wakf property — Usufructuary mortgage of, 
before 1947 —- Sale after 14-8-1947 — Date 
of mortgage is not date of dispossession of 
wakf — S. 3 applies — Suit is within limi- 
tation. ILR (1976) 2 Mad 343, Reversed 

(Oct) 376 B 
-——Ss. 3 (h), 15 (2) (b) — Limitation Act 
(1963), S. 10 —- Wakf property — Usufructu- 
ary mortgage by mutavalli in favour of his 
own legal representatives — Suit for re- 
covery by Wakf Board — Maintainable. ILR 
(1976) 2 Mad 343. Reversed (Oct) 376 C 
~S, 3 (I) — Wakf-Alal-Aulad — Creation 
of wakf -- When properties come within 
purview of Act (Sep) 293 
-———§, 15 — Wakf Board — Power of, as ‘to 
wakf in respect of which scheme has been 
framed prior to passing of Act — Beard has 


power to appoint muthavallis as per the 
scheme (Apr) 115 
~————-§, 15 (1) — See Ibid, S., 56 (Jun) 202 


-=—5S. 15 (2) (h) — See Ibid, S. 3 (hb) 

(Oct) 376 A, B,C 
——Ss. 56 and 15 (1) — Suit against Walt 
Board for declaration of plaintiff’s title and 
injunction restraining Board from taking 
possession of property in execution of decree 
obtained by Board against third person — 
Act of Board falls under Section 15 -—— Sec- 
tion 56 notice is a must — Failure to give 
notice — Not formal defect -— Plaint is liable 
to be rejected (Jun) 202 

Words and Phrases 


———-"' Demolition’ — See Houses and Rents — 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (1960), S. 14 (1) (b) (Apr) 120 
-Ritual — See Civil P. C. (1908), 5.9 


(May) 170 
-Word “claim” — Meaning of — See 
Tamil Nadu Co-eperative Land Mortgage 
Bank Act (1934), S. 28 (2) (Mar) 89 
-Word ‘Finder’ — See Treasure Trove 
Act (1878), S. 4 (Jan) 1 
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Diss.: Dissented from in; Over.: Overruled in; Revers.: Reversed in 


(4904) ILR 27 Mad 157 — 
Mad 273 (Aug). 

1928 Mad WN 125 — Diss. AIR 1982 Andh 
Pra 408 (Nov). 

AIR 1939 Mad 663 — Held impliedly Overrul- 
-ed by AIR 1960 SC 610. AIR 1982 Bom 
27 (Jan). 

AIR 1949 Mad 582 — 
1302 A (Oct). 

AIR .1950 Mad 56 — 

_ Pra 470 A (Dec). 

AIR 1951 Mad 930 — Diss. AIR 1982 Delhi 

. 290 A (Jul. 

AIR 1952 Mad 384 — Held impliedly Overrul- 
ed by AIR 1958 SC 886. AIR 1982 J and 
K 141 A (Nov). 

AIR 1952 Mad 553 — Diss. AIR 1982 Andh 
Pra 470 A (Dec). 

AIR 1963 Mad 24 — 

. 93 B (Apr). 

AIR 1967-Mad 57 (FB) — Held no longer 
good law in view of AIR 1979 SC 1745. 
AIR 1982 Mad 399 A (Nov). 


AIR. 1968 Mad 436 (Pt. B) — Diss. AIR 1982 
Punj 267. (FB) (Jul). 
AIR 1969 Mad 350 — Diss. AIR 1982 Andh 


Pra 342 B. 
AIR 1970 Mad 323 — Over. AIR 1882 SC 
1302 A (Oct). . 
AIR 1971 Mad 163 (Pt. A) — Diss. AIR 1982 
Andh Pra 470 A (Dec). 


Diss. AIR 1982 


Over. AIR 1982 SC 
Diss. AIR 1982 Andh 


Diss. AIR 1982 Kant 


pa Mad 5 — Diss. AIR 1982 Ker 3m 
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1974 Acc CJ 488 (Mad) — 
All 310 (Aug). 

AIR 1975 Mad 147 — Diss. 
427 (Oct). 

AIR 1975 Mad 194 ~—~ 
222 B (Aug). 

AIR 1976 Mad 350 — Diss. (1) AIR 1982 Guj 
264 (Sep); (2) AIR 1982 J & K 124 (FEp 
(Oct); (3) AIR 1982 Kant 105 A (Apr). 

ILR (1976) 2 Mad 343 — Revers. AIR 1982 
Mad 376 B C (Oct). 

AIR 1977 Mad 189 — Over. 
1302 A (Oct). 

(1979) 1 Serv LR 258 (Mad) — Revers. 
1982 SC 793 (Mar). 

(1980) 1 Mad LJ 473 — Revers. AIR 1982 Mac 
215 B (Jun). | 

(1980) 2 Rent LR 752 (Mad) — Diss. AIR 1987 
Punj 286 (Jul): 

1980 Lab IC 372 (Mad) — Revers, AIR T387 
SC 82 (Jan). 

1980 Tax LR 1206. (Mad) — Diss.- ‘AIR | 1982 
NOC Ker 78 B (FB) (Apr). 

(1981) 1 Mad LJ 11 — Not followed in view 
of AIR 1949 Mad 148 and AIR 1977 Mac 
364, AYR 1982.Mad 396 (Nov). 

(1981) Order in Memo No, 7 of 1981. in Q. F- 
No. .200 of 1977, D/- 7-4-1981 (Mad) — 
Revers. AIR 1982 Mad 206 D (Jun). 
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AIR 1982 MADRAS t 
NAINAR SUNDARAM, 4J. 


Isaac Judson, Petitioner v. Govern- 
ment of Pondicherry and others, Respon- 
dents. 


Writ Petn. No. 3518 of 1978, D/- 6-2- 
1981. 


Treasure Trove Act (6 of 1878), Sec- 
tion 4— Finder of treasure — Expression 
finder — Meaning of — Person who 
actually discovers treasure is the ‘finder’ 
— Mere fact that treasure was found 
by such person while he was in emp- 
loyment of another is of no consequence. 
{Words and Phrases — Word ‘finder’), 


Even though the actual finder is in 
the employ of another person and in 
the course of execution of works under 
such employment certain treasure. is 
found, the person who actually discovers 
the treasure must be held to be the 
‘finder’ within the meaning of the Act 
and not the person who employs the 
actual finder. The obvious reasoning is, 
the employer is not the person who 
comes upon or discovers by chance the 
articles of treasure. The position would 
not stand altered merely because the 
employer happens to be any wing of the 
State. AIR 1915 Mad 78 (2): AIR 1946 
Nag 362; AIR 1960 Punj. 82, Rel. on. 


(Para 6) 
Cases Referred : Chronological Paras 
AIR 1960 Punj 82. 5 


AIR 1946 Nag 362 4 
ATR 1915 Mad 78 (2): 27 Mad LJ 477 3 


HY/HY¥/D531/81/VCD 
‘1982 Mad./1 I G—~35 


V. Selvaraj, for Petitioner; S. Govin- 
dasami, Government Pleader, for Pondi- 
cherry, for Respondent. 

ORDER :— The petitioner was employ- 
ed as a bulldozer operator under the 
Agricultural Department of Pondicherry. 
On lst December 1971, he was levelling 
a land in survey No. 31/1/2 of Sialam 
village of Mannadipeth Commoene in 
Villianur sub taluk belonging to one 
Thiru Warada Reddiar of Thirupuvan- 
nai, While he was operating the bull- 
dozer, he found the following treasures 
in the said survey number :— 

l. A bronze idol of Lord Natarajah 
(height 87 cm weight 60 Kgs.) 

2. A bronze idol of Sivagami Amman 
(height 90 cm. weight 40 kgs). 

3. A bronze idol of ‘Iswaran’ in sitt- 
ing posture (height 51 cm, weight 53 
kg.) 

4. A bronze idol of ‘Amman in. sitting 
posture (height 40 cm. weight 22 kgs.) 

5. One broken bronze pedestal 
(weight 1.8 kg) 

6. One Conch (weight 1.38 kg.) 

As the finder. of the said articles and as 
enjoined by Section 4 of the Indian 
Treasure Trove Act (VI of 1878) herein- 
after referred to as the Act, he inform- 
ed the Sub Inspector of Police, Thirupa- 
vanai, and ultimately, the articles were 
entrusted to the Sub Inspector of 
Police to be sent to the treasury for 
safe custody. Thereafter, the Govern-. 
ment of Pondicherry, the first respon- 
dent herein, made a notification in the 
Official Gazette dated 30th June 1972, 
under Section 5 (a) of the Act. The 


_ Owner of the land made a claim over 
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the articles. However, his claim was 
negatived. His further agitation in- 
cluding writ proceedings did not prove 
fruitful. The articles were declared 
ownerless under 
The petitioner has also been 
the articles as the finder of the same 
under the Act. Admittedly, no further 
proceedings as: contemplated under Sec- 
-tion 10 onwards under“the ‘Act have 
been prosecuted by the authorities. The 
petitioner has been making repeated re- 
presentations claiming the articles as 
the finder and ultimately he received 
the communication dated 18-7-1978 from 
the second respondent in ' reference 
No. 16154/75 C., 2 stating that the de- 
partment to which the petitioner þe- 
longs (Agricultural department of Pon- 
dicherry) should be deemed to be the 
finder of the treasure trove since the 
discovery was made by the petitioner 
during the performance of -his duties, It 
is this order of the second respondent 
that is being impugned in the present 
writ petition, 


2. May be, at the time when the 
petitioner found the treasure he was 
under the employ of the Agricultural 
department of the Government of Pon- 
dicherry. The question is whether even 
though the petitioner was the actual 
finder of the treasure in question, 
merely because he was under the 
employ of the Agricultural department 
of the Government of Pondicherry, the 
latter must be the finder under the 
Act. The expression ‘finder’ is not de- 
fined in the Act. 

3. In re Mala Naicker, 27 Mad LJ 477: 
(AIR 1915 Mad 78 (2)) Sadasiva Alyar, 
J. dealt with a case of prosecution under 
Section 20 of the Act where the accused, 
two coolies working for hire under the 
eye of their émployers turned up a box 
containing hidden treasure. The trea- 
sure was removed by the employers 
and the accused had no control over it 
at any time. Yet, the learned J udge 
held thatthe accused were finders within 
the meaning of the Act and they were 
liable for non-compliance with the 
other conditions imposed on them by 
Section 4 of the.Act and were properly 
convicted. : 


4. In Trivenibai v. Emperor, ATR, 
1946 Nag 362, a woman knowing that a 
box containing ornaments belonging ‘to 
her had been hidden by _ her. husband 
in some well engaged labourers to dig 


Isaac Judson v, Govt. 


of Pondicherry 


Section 9 of the Act. | 
claiming ` 


. presence of the box embedded in 
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the well with the expectation that the 
box would come out of the well. The 
well was dug and the box came out. 
The woman took possession of the box 
from the labourers as soon as it was 
found claiming it as her own. It was 
held that as far as the woman was con- 
cerned, the articles fosund: were not 
‘hidden’ and she’ was not a ‘finder’ as 
she was aware of the concealment of 
the ornaments; she was not, therefore, 
bound to give notice under Section 4 of 
the Act; andthe labourer could, however, 
be technically said to be a ‘finder’ for 
the reason that he was ignorant of the 
the 
well and he was, therefore, bound to 
give notice under Section 4 of the Act 
and his failure to do so made him liable 
under Section 20 of the Act. 
ed Judge, Niyoji,.J., in that, decision, 
has taken into consideration the mean- 
ings of the two words ‘finder’ and ‘find’ 
as given in Oxford English Dictionary. 
The meaning of the word ‘finder’ is one 
who comes upon or discovers by chance 
or search’, and the meaning of the word 
‘find’ is ‘to come upon by chance or in 
the course of events or to discover or at- 
tain by search or effort”. . ed 

‘3. In Court of Wards v, Iqbal Singh, 
AIR 1960 Punj 82 certain workmen were 
engaged by a P. W. D. contractor under 
the Punjab Government and in the 
course of the execution. of. the work 
under the contract, the workmen camé 
across certain treasure. The: Collector 
came to the conclusion that the trea- 
sure had been found by the workmen 
who were engaged in the construction 
work and not by the P. W. D. contrac- 
tor and that the latter was not enti- 
tled, in any way, to claim any part of 
the treasure. This was upheld by the 
Court. 

6. The principle deducible from the 
above decisions is that even though the 
actual finder is in the employ of an- 
other person and in the course of ex- 
ecution of works under such 


son who actually discovers the treasure 


must be held to be the ‘finder within 


and not the 
finder. 


the meaning of the Act 
person who employs the actual 


‘The obvious reasoning is the employer 


is not the person who comes upon oF 
discovers by chance the articles of trea- 
sure. The position would not stand al- 
tered merely because the employer hap- 
pens to be any wing of the State, In 


The learn- . 


employ- 
ment certain treasure is found, the per-|. 
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the present case, admittedly, no claim 
was made by the Agricultural depart- 
ment of the Government of Pondicherry 
pursuant to the notice under Section 4 
of the Act. If this is so, by virtue of 
Section 6 of the Act, any such right 
claimed by such department. will stand 
forfeited. In view of this position it is 
not possible to countenance the stand 
taken by the respondent in the impugn- 
ed communication dated 18-7-1978. 

7. Accordingly, this writ petition is 
allowed quashing the communication of 
the second respondent dated 18-7-1978, 


in reference No. 16154/75-C. 2. Since 
the authorities have not followed fur- 
ther step as contemplated under the 


Act, after the declaration under Sec. 9, 
- if is open to them to do so and consi- 
der the claims of the petitioner in such 
proceedings as expeditiously as possible. 
There will be no order as to costs in 
this writ petition. i 

Petition allowed. 


AIR 1982 MADRAS 3 
MOHAN, J. 


R. Mohmood and another, Petitioners 
v. Ebrahim Saifuddin and Co. and 
- others, Respondents. 


W. P. No. 4735 of 1979, D/- 30-1- 1981. 


(A) Constitution of India, Art, 226 -- 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 ~ 
Power of High Court to call for finding 
-- Exercise of — Eviction order kept m 
abeyance for 17 years by imitiating 
some or the other proceedings — Ob- 
jection by ‘tenant as to execution of 
order — High Court can exercise power 
to. call for finding. 


Where the landlord obtained a valid 
ọrder of eviction and for IT years the 
execution of the order was kept in abe- 
yance because of initiating one or the 
other proceedings by the tenant and at 
the time of execution of the eviction 
order when again some objections were 
raised by the tenant, the High Court 
could exercise its power under Art, 226 
to call for a finding instead of taking 
evidence in. relation to factual matters 
as the landlord could not be denied the 
benefits under the order of eviction. 
AIR 1952 Bom 443, AIR 1965 SC 111 
and AIR 1975 SC 1297, Distinguished. 

(Para 7%) 
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R. Mohmood v. Ebrahim Saifuddin & Co. 


Mad. 3 


(B) Tamil Nadu Buildings (Lease and 
Rent Control} Act (18 of 1960), S. 10 — 
Order of eviction -— Execution of — 
Title to: property given to other persons 
by landlord under partition arrangement 
— Landlord can execute the order of 
eviction and tenant cannot take advant- 
age of partition arrangement and deny 
the landords fruits of order of eviction 
— Setting aside order of eviction is er- 
roneous. 1977 TLNJ 419, Foll. (Para 7-A) 


Cases Referred : Chronological Paras 
1977 TLNJ 419 TA 
AIR 1975 SC 1297 7 
AIR 1965 SC 111 7 
AIR 1964 SC 477 7 
AIR 1952 Bom 443: ILR (1953) Bom 

177 8 

V. Narayanaswami, for Petitioners; 


M. Kumaraswami, for Respondents. 

ORDER :— The writ petition is for 
certiorari: to quash the proceedings in 
M. P. No, 2329 of 1978 in E. P. 485 of 
1978 dated 30-7-1979 on the file of the 
Rent Controller, (6th Judge. Small 
Cause Court), Madras. 

2. The facts are briefly as under --- 
the first respondent was a tenant of the 
father of the first petitioner, H, Y. Mah- 
mood, in respect of a portion privately 
marked as No. 5-B Sembudoss St.. Mad- 
ras 1, comprised. in Municipal No. 21 
Errabalu Chetti St., Madras 1, since re- 
numbered as No, 12 Errabalu Chetti 
St., Madras 1. During ‘his lifetime, he 
filed H. R. C. No. 4254 of 1962. against 
the first respondent for eviction under 
the provisions of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, 1960 
on the ground of wilful default in pay- 
ment of rent and also sub-letting of the 
premises to the second respondent, who 
has also been impleaded as a party to 
the proceedings, The matter was ceon- 
tested by both the respondents and ulti- 
mately an order of eviction was passed 
by the Rent Controfler on 9-12-1964. 
Aggrieved by the order of eviction, the 
matter was taken up in appeal in 
H. R. A. No, 60 of 1964, which was dis- 
missed on 30-9-1964. Thereafter a revi- 
sion in' C: R. P, No. :2629 of 1964 (Ebra- 
him Saifuddin and Co. v. Mohmood) 
was also filed in this court. That was 
dismissed on 15-11-1966 granting six 
months’ time to vacate. Thus the order 
of eviction has become final. 

3. Thereafter, the first respondent 
filed O. S. No. 1551 of 1967 on .the file 
of the City Civil Court, Madras. During 
the pendency of that suit, he obtained 
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an order of injunction restraining the 
petitioners herein, from executing the 
order of eviction passed in HRC Num- 
ber 4254 of 1962. Ultimately that suit 
was dismissed on 20-11-1966. Thereafter, 
the second respondent claiming to be 
the sole proprietrix of Ebrahim Saifud- 
din & Co., filed O.S. No. 58 of 1969, be- 
fore the City Civil Court, Madras, for a 
declaration that she’was a tenant of the 
premises and also for an injunction re- 
straining the landlords from executing 
the order in HRC No. 4254 of 1960. 
After contest, that suit was dismissed on 
4-12-1974. A. 5. No. 126 of 1976, an 
appeal preferred against the same, has 
also been dismissed and a further second 
appeal in S. A. No. 1832 of 1976. Shrishi 
Mohamedaly v. Mohmood, preferred to 
this Court was also dismissed, 


4. It requires to be noted at this stage 
that since the father of the petitioners 


died, the present petitioners were brought” 


on record as his legal representives. Aiter 
all these proceedings, when E, P. No. 485 
of 1978 was filed to execute the order of 
eviction a contention was urged that by 
reason of a partition dated 30-3-1972, 
under which the premises had been al- 
lotted to the daughters of the said 
.Mohamed, the petitioners herein had no 
interest whatever and therefore at their 
instance eviction would not lie. Earlier 
in E. A. 1510 of 1977 when the sharers 
under the partition deed sought to bring 
themselves on record, the present re- 
spondents objected to the same on the 
ground of lack of privity of contract and 
that was dismissed. During these ex- 
ecution proceedings, M. P. 2329 of 1978, 
under Section 47 C. P. C, was filed 
stating that the order of eviction could 
not be executed. The learned Judge of 
the Small Cause Court, Madras, by an 
order dated 30-7-1979, allowed the same 
for reason set out in the order, to 
which I will make reference later. It is 
under these circumstances, the present 
writ petition came to be preferred. 

5. After notice, the respondents en- 
tered appearance. ĮI asked the learned 
counsel for the respondents, as to how 
a valid order of eviction which came to 
be passed as early as 9-12-1963 could he 
set at naught by raising such kinds 
of objection. More so. when the order of 
eviction had become final and two suits 
challenging the said order of eviction 
had also been dismissed. It was his 
contention that if proper parties file ex- 
ecution petitions, he could have no ob- 
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jection, but since the present writ peti- 
tioners have no subsisting interest, jt 
was well open to him to contest. Then 
I put the querry whether the respon- 
dents are prepared to deliver possession 
to the proper parties, thereby obeying 
the order of eviction, He further raised 
two other objections, which according 
to him ought to be decided by the ex- 
ecuting Court. They are (1) Whether 
the execution is barred; and (2) Whe- 
ther the descriptions of property No. 21 
Errabalu Chetti St. and Municipal door 
No. 5 B. Sembudoss St, are one and the 
same and the order of eviction passed 
in HRC No. 4254 of 1962, will take with- 
in it these two properties. Therefore, 
according to him, the impugned order 
may be set aside and remitted to the 
executing Court for fresh determina- 
tion on these aspects. 


6. One thing that would strike any 
one even if there is a cursory glance at 


the facts is that an order of eviction 
passed in 1963 has been successfully 
kept in abeyance by some proceedings 


or other till this date. Therefore, I 
thought if Courts are to function effe- 
ctively to grant redress in cases where 
parties approach the Courts with the 
genuine grievance, such a relief should 
be afforded at the earliest. So, instead 
of setting aside the impugned order, I 
directed the Court below to give a find- 
ing on both these questions above re- 
ferred to, and the parties were given 
liberty to let in such evidence as they 
might deem fit. Accordingly, findings 
have now been rendered by the learned 
Judge of the Small Cause Court. Madras, 


by his order dated 20-12-1980, holding 
against the respondents on both the 
questions. 


7. It is at this stage the matter was 
taken up for hearing. Learned counsel 
for the petitioners urges that in view 
of the findings nothing else survives ex- 
cepting to pass an order of eviction. 
Learned counsel for the respondents 
would state first and foremost that this 
Court exercising writ jurisdiction under 
Article 226 of the Constitution of India, 
has no power to call for finding. Exer-. 
cising certiorari jurisdiction it can re- 
move merely an offending order, but it 
cannot call for findings. In support of 
this submission he relies upon certain 
decisions which are Syed Yakoob v. 
Radhakrishnan, AIR 1964 SC 477, Prem- 
sagar v, S. V. Oil Co. AIR 1965 SC 113% 
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and Babhutmal v. Laxmibai, AIR 1978 
SC 1297. Not one of .these decisions, in 
my considered view, could have any 
bearing whatever because they merely 
say that the scope of certiorari jurisdic- 
tion is to interfere in a case where an 
error of law is manifest as apparent on 
the face of the records. We are not on 
that question at all. I have already set 
out the reason for my calling for a 
finding. Even at the risk of repetition 
let me state that if the Courts are to 
be respected, a person who has obtained 
a valid order of eviction as early as mM 
1968, if he is to be denied the benefits 
under that order, no better course than 
to call for a finding would enable 
party to obtain the relief. On the plea 
of mere technicalities if in spite of an 
order of eviction passed 17 years ago a 
landlord is to be driven from pillar to 
post and ultimately, the tenant having 
the last laugh, the Courts can hardly 
become the forums which would infuse 
confidence in the general public. Now 
that the findings are clearly against the 
respondents they have resorted to this 
kind of argument. Even otherwise, for 
my part, I see no reason as to why a 
High Court exercising constitutional 
power under Article 226 would be 
denied the power to call for a finding 
instead of itself taking evidence in re- 
lation to factua] matters. Therefore, I 
reject this contention. The respondents 
have no other course except to comply 
with the order of eviction. 


7A. Even the order dated 30-7-1979, 
suffers from a serious error, in that it 
distinguishes the ruling of this Court re- 
ported in Batheswaraswami Temple v. 
Padrinatha Chettiar, 1977 TLNJ 419, on 
the singular ground that the said ruling 
relates to executable decrees for posses- 
sion and the -sale of property after the 
decree. Learned Judge seems to have 
been infiuenced by technicalities rather 
than the substance of the matter. It is 
well open to the landlords to execute 
the order though title had been trans- 
ferred since they have to give vacant 
possession to the persons who are enti- 
tled to the property under the partition 
arrangement. This partition arrange- 
ment cannot concern the tenants at all 
and they cannot take advantage of the 
partition denying the landlords the 
fruits of the order of eviction. The 
{ratio of the ruling cited above clearly 
applies to this case as well. 
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$. Yet another decision cited is 
Mohamed Usman v. Labour Appellate 
Tribunal of India, Bombay, ILR , (1953) 


Bom 177: (AIR 1952 Bom 443) wherein 
in a matter which arose under the In- 
dustrial Disputes Act it was held that 
on a petition for a writ of certiorari the 
High Court does not sit as a Court of 
appeal; it exercises supervisory powers 
conferred upon it by issuing high pre- 
rogative writs. The jurisdiction of the 
High Court is limited to quashing an 
order passed without jurisdiction or in 
contravention of the principles of na- 
iural justice. The High Court has there- 
fore no power or jurisdiction to remand 
a matter to the Tribunal. 

9. Even this decision cannot advance 
the case of the respondents because we 
are not on remand at all. The course 
adopted, viz. the calling for findings 
was adopted to the parties for effectuat- 
ing an order of eviction, which had 
become final as conclusive between the 
parties. 

10. Therefore, for all the above re- 
asons, the writ petition is hereby allow- 
ed and the following order is made— 
(1) The impugned order D/- 30-7-1979 is 
hereby set aside; (2) the findings render- 
ed by the 8th Judge, Small Cause Court 
Madras dated 20-12-1980 are accepted; 
and (3) The respondents will deliver 
possession of the premises forthwith. 
No. costs. 

Petition allowed. 
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BALASOBRAHMANYAN, J. 

P. Venkatavaradan, Petitioner v. Lak- 
shmi Ammal and others, Respondents. 

C. R. P. No, 438 of 1979, D/- 26-6- 
1981.* l 

Civil P. C. (5 of 1908), O. 21, Rule 15 
and O. 8, R. 6 — Cross decrees — Equi- 


table set-off .— Plaintiffs decree for 
owelty against one of defendants — 
Defendant’s decree for costs against 


plaintiff — Plaintiff would be entitled to 
equitable set-off on execution of decree 
for costs. — 

Where the plaintiff had a decree for 
owelty against only one of the defen- 
dants and the Court had also passed a 
decree for cost against the plaintiff, the 


*To revise order of 3rd Addl. Sub, J. 
Madurai D/- 31-1-1979. 
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plaintiff would be entitled to equitable 
set-off in respect of such cross-decrees 
on the execution of the decree for costs 
when the set-off could be equitably 
worked out without detriment to any 
of the parties. AIR 1972 Andh Pra 134 


(FB), Rel. on. (Para 14) 
Cases Referred : Chronological Paras 
AIR 1972 Andh Pra 134 (FB) 9, 14 
M. Srinivasan, for Petitioner, 
ORDER :— The respondents to this 
revision remain ex parte. No counsel 


is before me to represent their side. of 
the case. More is the pity because the 
question for decision raises a somewhat 
rare problem in execution. The Code 
does not offer ready answer to it. There 


is no direct precedent of this Court 
either. 

I heard Mr. M. Srinivasan for the 
petitioner. His advocacy was fair to 


the other side. This was only to be 
expected. All-the same, at the end of 
the day, I could not help feeling that 
listening to an advocate, argue both 
sides of a question is not quite the same 
thing as hearing advocates on both sides 
argue that question from rival pdsi- 
tions. In such cases, we are .often left 
with a sense of ‘unfinished finish’ .about 
the hearing, if I may borrow a phrase 
from Galsworthy. I must, however, take 
this revision as I find it, and deal with 
the point as best I may. 

2. Outwardly, the point looks simple. 
It has to do with a problem of set-off in 
execution. The set-off is «s between 
parties figuring’‘under ‘the ‘same decree. 
Order 21 Rule 19 provides for~-certain 
cases of | set-off. It says that cross- 
decrees as between two parties are en- 
titled to be set off against each other. 

3. Needless to say, the problem 
would arise only ,when the cross-decrees 
are decrees for money, What we have 
here is a final decree for partition 
of properties. But the decree con- 
tains two provisions which may be 
regarded as cross-decrees for money. 
On the one, side, there is:a de- 
cree for costs in certain sum. „On the 
other side there is a decree for owelty in 
a certain sum. The matter under revi- 
sion arises in execution of the decree 
for costs. And the question raised is 
whether the decree for costs can be set 
off against, the decree for owelty. 

4. There cannot be a moments hesi- 
tation to order set off if O. 21, Rule 19 
can be applied. But the terms of the 
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decree in this case rule out such an ap- 
plication, For this is not a simple case 
of cross-decree as you would have if 
there were, for instance, a single plain- _ 
tiff anda single defendant, and the 
decree directs payment from the one to 
the other and vice versa. Nor is it a 
case of a multiplicity of plaintiffs and a 
multiplicity of defendants, as- between 
whom the cross-decrees in the suit are 
strictly mutual in the sense that the 
very plaintifis who have to pay a sum 
of money 'to the defendants are the 
parties who are to receive money from 
the same defendants. The decrees in 
such cases present a two-way traffic, 
as it were, in all respects, in both direc- 
tions. 

5. In the present case, however, the 
complication arises out of the array of 
parties and the terms of the partition 
decree. In the suit there was but one 
plaintiff. He is the petitioner in, this 
revision. I will hereafter refer to him 
as such. On the other side, there were 
a number of defendants. But only six 
of them are concerned in the present 
proceedings. All the six of them are 
respondents before me. I shall refer 
to them as respondents 1 to 6. 

6. Under the terms of the decree in 
the suit, the petitioner has a decree for 
owelty. That decree is available to him 
against the first respondent alone. It is 
not directed against the rest of the re- 
svondents 2 to-6. The Court has also 
passed a decree ‘for costs. That decree a 
is against the petitioner. And he is liable 
to pay the costs so awarded'to all the 
respondents 1 to 6, not to first respon- 
dent alone. 3 

7. It was in this situation that the 
respondents 1 to 6 applied for execution. 
of their decree for costs. They asked 
for ‘the arrest of the petitioner for non- 
payment of the costs. The petitioner 
objected. He pleaded a right of set-off. 
If that right were available to him 
under the law, then no execution could. 
be levied against him, That is because. 
the decree for cost against the petitioner 
is for Rs, 3588—17, whereas his decree 
for owelty is for Rs. 75090. 

8. The execution, court, however, , 
rejected the petitioner’s claim for set- 
off. The court was apparently im- 
pressed by the circumstance that the 
cross-decrees, were not mutual in all 
respects. The court accordingly reject- 
ed the claim for set-off and ordered the 
petitioner’s arrest. 
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Order 21 R. 19 does not cover a case 
of this kind, The rule speaks of ‘two 
parties’ being ‘entitled to recover sums 
_ of money from -each other’, This means 
“ that where the cross-claims are. -not 
mutual “in every respect, set-off is not 


available. For. the rule to apply the 
eross-decrees must satisfy the test 
‘each otherness’, 

9. Mr. Srinivasan was, however, able 


to find an authority for the position that 


set-off can be granted in this case. ‘even 
if the Code does not specifically provide 
for such a thing. He cited a Full Bench 
decision of the Andhra Pradesh High 
Court reported in Seshaiah v. Veerabad- 


rayya, AIR 1972 Andh Pra 134*(FB). The 


learned Judges’ in that case observed, 


„generally, that the execution chapter in 


the Code is by no means exhaustive, and 
the court can draw upon its inherent 
power to render relief in cases not 
strictly covered by the express provi- 
sions of the Code, More particularly 
they held that even where set-off is nof 
strictly available under O, 21 R, 19, 
the Court may yet grant ‘equitable set- 
off? in respect of cross-decrees. Mr. Sri- 
nivasan said this equitable principle can 
be applied in the present case. a 
10. I see the importance of this prin- 
ciple of equitable set-off, and even its 
applicability to the present case. The 
only snag is how to work it out with- 
out detriment to the interests of all par- 
ties concerned. -We may assume that 
«the petitioner can set off the decree for 
costs, and then execute his decree for 
owelty against the first respondent for 
the balance (Rs. 7500 minus Rs. 3588-17), 
which comes to Rs. 3911-83, That way 
the petitioner will find himself in no 
worse position than he would be if he 
were to pay the entire costs to the rer 
spondents, and if the first. respondent 
were to pay the entire owelty to the 
petitioner. There is no doubt also: that 
equitable set-off of the two- cross-decrees 
may not also hurt the first: respondent. 


Possibly it may even give him- some 
temporary: fluidity. For, under the set~. 


off, the first: respondent: will .not be 
asked to pay to the petitioner the owel- 
_ ty decree to: the full, and in the same 
process he would: also: be. securing 
Rs. 3911-83 which will represent more 
than his share of the costs awarded. So 
far so good, But what about the rest 
of the respondents 2 to 6? An equitable 
set off of Rs. 3,588.17 as against Rs, 7,500/- 
will not, by itself, give to the respon- 
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dents 2 to 6 their shares of the: decree 
for costs. What is to be done about it? 
There are two technical ways of look- 
ing at the rights of. parties in this case 
in the event of a mutual set-off on the 
basis suggested by Mr. Srinivasan. The 
decree for costs may be treated.as fully 
satisfied even.in the case of respondents 
2.to 6 even though the set-off has par- 
ticular reference only to the first res- 


pondent. This is one position, which 
may be taken, on a pure technicality. 
But this cannot be- proper. To say that 


the decree for costs is fully satisfied as 
respects respondents 2 to 6 would be 
contrary to facts, since they would not ` 
be: getting their shares of costs in hand 
by a mere process of set-off of the two 
But there is an- 
other way of looking at the situation 
and it is this: even after the set-off 
against the decree for owelty, the decree 
for costs may yet be treated as not satis- 
fied in. so far as respondents 2 to 6 are 
concerned.. But this way of understand- 
ing the effect of the set-off. would be 
hard on the petitioner since under the 
set-off, he would perforce have to give 
credit to the first respondent as respects 
the entire costs of all the respondents and 
not merely to the first respondent’s 
share of such costs. Look at it either 
way, you arrive at a position, which 
proves to be unsatisfactory either to 
the one or to the other party. What is 
the way out of this quandary? Should 
not the equitable set-off be equitable 
for all the parties concerned? 


11. Mr. Srinivasan. found a solution 
in Order 21 Rule 15. That again, is a 
provision which may not help, if read 
literally. But learned counsel sug- 
gested that equity can stretch a point 
in the right direction even in this pro- 
vision. The rule says, in substance, 
that where there is a joint decree in 
favour of joint plaintiffs and one of them 
seeks to execute it and the others are 


not made parties to the execution 
proceedings, the Court has jurisdic- 
tion to. pass appropriate orders to 


protect their interests as well, Mr. 
Srinivasan hastened to point out 
that this Rule is meant to protect joint 
decree~holders who do not figure in the 
proceedings for execution of the decree, 
and not joint decree-holders who are 
very much present before the Court as 
parties to the execution petition, He 
pointed: out, however, that the case 


§ Mad, 
Í 


where all the joint decree-holders are 
before the Court, must if any thing be 
‘a fortiori. If the Court is empowered, 
and almost enjoined, under O. 21 R. 15 
to have concern for joint decree-holders 
who are absent from the scene, then 
equity must certainly operate, a fortiori, 
in favour of such joint decree-holders 
when they actually figure as parties 
before the Court. 

Rule 15 of Order 21 speaks of the 
need for ‘protection’ of the absentee- 
parties, a word of wide import from the 
view point of the court's discretion. 
Protection, within the contemplation of 
this rule, may be given to the rest of 
joint decree-holders in various ways. For 
instance, the execution petitioner may 
be prevented from drawing out the 
moneys in deposit in excess of his share, 
leaving the balance to be paid out to 
the other joint decreeholders. Or he 
may be permitted to realise the fruits 
of his execution subject only to the 
right of contribution of the others, 

12, Mr. Srinivasan suggested that in 
this case a provision for contribution 
may be quite an appropriate instrument 
by which equity may be done to every 
one of the parties, He suggested a pra- 
etical method of working out both as- 
pects of equity, namely, set-off and con- 
tribution, at one stroke. He said that 
the Court will first order a set-off as 
between the two decrees, one for costs 
and the other for owelty, and adjust 
Rs. 3911-83 against Rs. 7500. The Court 
will, by the same order, direct the first 
respondent to comply with two direc- 
tions, namely (1) directing the first re- 
spondent to pay the petitioner Rupees 
3911-83, which he would be entitled to 
receive from his decree for owelty, after 
the set-off, and (2) directing the first 
respondent to pay to each of the other 
respondents 2 to 6 one-sixth share in 
the costs awarded, namely, one-sixth of 
Rs. 3588-17. This mode of adjustment, 
learned counsel suggested, would settle 
everybody’s account under the present 
decree, 

13. The time for taking up Mr. Sri- 
. nivasan’s suggestions is not yet, and 
certainly is not in the present proceed- 
ings. They were apparently mooted 
just to show that not only was equitable 
set-off indicated in the present case, but 
such set-off can be worked out to the 
satisfaction of all the parties concerned. 
` 14. On the whole, I am satisfied that 
the petitioner is entitled to equitable 
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set-off on the principle of the Full Bench! 
decision of the Andhra Pradesh High 
Court cited earlier (AIR 1972 Andh 
Pra 134) (FB). I am also satisfied that the 
set-off can be equitably worked out 
without detriment to any of the parties 

Eoth these steps might be taken either 
within the framework of the execution 
proceedings or even outside the Court. 


Indeed, it is a surprise to me that the 
simple arithmetic of set-off and con- 
tribution available under the law had 


not been followed by the parties in this 
ease. The disappointment is all the 
greater because the parties are not 
strangers to each other, but sharers in 
a partition. Be that as it may, the 
claim for equitable set-off in this case 
provides an effective answer to the 
petitioner to-resist the present 
tion petition filed against him by the re- 
spondents. The application of the equi- 
table doctrine either sets off the decree 
for costs here and now; or it provides 
the petitioner at least with a justifica- 
tion for non-payment. Either way, the 
execution petition deserves to be dis- 
missed. The order to the contrary pas- 
sed by the Court below is accordingly 
set aside, 


15, The civil revision petition thus 
stands allowed. There will, however, be 
no order as to costs. 

Revision allowed. 
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Selambal and another, Petitioners v, 
Mannankatti and others, Respondents. 

C. R. P. No. 1910 of 1979, D/- 27-3- 
1981. 

Civil P. C. (5 of 1908), O. 9 R. 9, O. 43 
R. 1 (c) — Dismissal of suit in default 
— Application for setting aside dismis- 
sal — Conditional order setting aside 
dismissal on payment of costs to re- 
spondent before certain date — Order 
s final and appealable under O. 43 
R. 1 (c), even though there is subse- 
quent order of dismissal on account of 
non-payment of costs by petitioner, AIR 
1944 Mad 383; AIR 1949 Mad 469 and 
AIR 1953 Mad 360, Foll. (1980) 93 Mad 
LW 753, Disting; AIR 1973 Ker 28 (Pt A) 
Not followed. (Paras 9, 14, 17) 


Cases Referred : Chronological Paras 
(1980) 93 Mad LW 753 16 
AIR 1973 Ker 28 13 
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ATR 1953 Mad 360 15 
AIR 1949 Mad 469 15 
AIR 1944 Mad 383: (1944) 1 Mad LJ 381 
3, 5, 12, 14 
M. N. Padmanabhan, for Petitioners; 


K. Selvaratnam, for Respondents. 


ORDER :— The petitioners filed a suit 
in the District Munsif Court, Tirukoilur, 
for redemption of a mortgage against 
the respondent. The suit was dismissed 
for default. The petitioners then filed 
an application under Order 9 R. 9 
C.P.C., to set aside the dismissal of the 
suit. In that application the learned 
District Munsif passed an order to the 
effect that the application will be allow- 
ed on payment of costs by the peti- 
tioners to the respondents on or before 
2-11-1971, and he further directed the 
application to be called on 3-11-1971. 
When the application was called on 
8-11-1971, it was found that the peti- 
tioners had not deposited the costs, The 
District Munsif thereupon dismissed the 
application after recording the fact 
that costs had not been paid. 


2. The petitioners preferred an appeal 
to the District Court. The appeal was 
particularly directed against the order 
daed 23-10-1971. The District Judge 
however dismissed the appeal as in- 
competent. He made a reference to the 
two orders passed by the District Mun- 
sif one on 23-10-1971 and the other on 
3-11-1971. After analysing the nature of 
the two orders, he held that the former 
was a conditional order and not appea- 
lable, and the latter was an appealabie 
order but not appealed against. On this 
reasoning, the appeal was dismissed. 


3. In this revision, Mr. M. N. Pad- 
manabhan, the petitioners’ learned coun- 
sel, urges that the District Judge failed 
to exercise his jurisdiction by taking a 
wrong view about the appealability of 
the order dated 23-10-1971. Learned 
counsel relied on a Division Bench rul- 
ing of this Court reported in Ramayya 
v. Lakshmayya, (1944) 1 Mad LJ 381: 
(AIR 1944 Mad 383). Learned counsel 
pointed out that the order which the 
Division Bench’ held as appealable 
in that case was also a conditional 
order for setting aside an ex parte decree, 
the condition being payment of costs 
“on or before a particular date. Learned 
counsel pointed out that even though 
there was a follow up order” subse- 
quently, the Division Bench held that 
the earlier order was appealable, 
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4. I have perused the judgment of 
the Division Bench cited by Mr, Pad- 
manabhan, I agree that th2}principle of 
that decision is applicable to the pre- 
sent case, 

5. Mr. K, Selvaratnam, learned coun- 
sel for the respondents, sought to dist- 
inguish the Bench decision in Ramayya 
v. Lakshmayya, (1944) 1 Mad LJ 381: 
(AIR 1944 Mad 383). He sought to spell 
out a difference between the kind of 
order which figured before the Division 
Bench and the order passed in the pre- 
sent case under revision. Mr. Selvara- 
tnam did not make any point about the 
distinction that in the case before the 
Division Bench the order in question 
was passed in an application under O. 9 
R. 13 of the Code, whereas the order 
under revision in the present case was 
passed in an application made under 
O. 9 R. 9 of the Code. He did not dwell on 
the difference because the provision for 
appeal was available whether the order 
appealed against is one made under 
Order 9 Rule 9 or one made under O. 9 
Rule 13 of the Code, both appeals being 
provided for in Order 43 Rule 1. The 
material point which Mr. Selvaratnam 
sought to make out was a_ distinction 
based on the wording found in the order 
which the Division Bench had to exa- 
mine in the case cited. That order was 
in the following terms :— . 

"I therefore order the petitioner to 
pay Rs. 100 for costs of the respondents 
irrespective of the result of the suits 
within 15 days from this date. They 
shall also deposit costs of the suits as a 
condition precedent before the trial of 
the suits which are hereby restored to 
file and posted peremptorily to the 26th 
July, 1943. In default, the petition will 
stand dismissed with costs.” 

The decretal order in the same _ ¢ase 
expressed 
its terms as under :— 


“Tt is ordered that the petition be and 
the same is hereby allowed. It is fur- 
ther ordered that the petitioners do de- 
posit into Court a sum of Rs. 100 to- 
wards their costs in this petition and 
also in I. A. Nos. 569, 570 and 625 of 
1943 irrespective of the result of the 
suits and do also deposit the costs de- 
creed on or before the 26th July, 1943. . 
It is further ordered that in default of 
payment the petitions do stand dismiss- 
ed with costs. | 


According to Mr. Selvaratnam, the Divi- 


_ Sion Bench held this order to be a final 
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appealable’ order,. only because it ex- 
pressly stated what the consequence of 
default in payment of costs: would be. 
Learned counsel then turned to the 
text of the order under revision in the 
present case for the purpose of. em- 
phasising the difference in language be- 
tween the two. - The order passed by 
the District Munsif of Tirukoilur was 


in the following terms: “In ‘the result, ` 


the petition will be allowed on pay- 
ment of Rs, 30 as cost to each of the 
respondents (two sets) as condition pre- 
cedent payable on or before 2-11-1971. 
Call on 3-11-1971". 

6. Mr. Selvaratnam said’ that the 
above order did not, in so many words, 
direct that in default of payment of the 
„costs on or before 2-11-1971, the appli- 
cation shall stand dismissed. 

7. While there is undoubtedly a 
verbal distinction between the order 


in question in the present revision and_ 


the order which the Division Bench had 
dealt with in their judgment, I do not 
think that it makes for a distinction 
with a difference. All that can be said 
about the two orders, on a comparison 
of their texts is that whereas in the 
one case the consequence of non-com- 
pliance with the condition is made ex- 


plicit, in the other it is implicit in the - 


` very terms of the order, 

8 Mr. Selvaratnam, however, main- 
tained that since the petitioners in this 
case did not comply with the condition 
as to payment of costs .and since the 
non-compliance with that condition 
was dealt with only in the subsequent 
order dated 3-11-1971, that order alone 
must be regarded as final, and appeal- 
able, order. Learned counsel submit- 
ted that_in a case where the subsequent 
order merely registers as a narration 


of a fact, the non-compliance with the. 


terms of the earlier order and does not 
proceed to make a further direction, 


then the earlier order may be regarded . 


as final and appeafable. 


9. I asked learned counsel as to how 
he would have viewed the order dated 
23-10-1971 in this case if the petitioners 
had, in fact, complied with the terms 
of the order by paying the costs by 
2-11-1971. Mr. Selvaratnam replied that 
the payment by the petitioners of the 
costs within time would certainly have 
the effect of making the order dated 
23-10-1971 a final order. He even seem- 
ed to grant that it would have enabled 
the opposite partv to take an appeal 
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against that order, as a final order. This 
answer exposes the weakness in learned 
counsels argument. While he is’ pre= 
pared to accept the order dated 23-10- 
1971, as a final order and appealable as 
such if the condition imposed. therein 
were complied with by the petitioners, 
he is not prepared to attribute to ‘the 
same order any finality in the event of 
non-compliance by the petitioners with 
the terms of that order, I cannot ac- 
cept this curious and diverse way of 
determining the appealability of the 
order, not ‘according to its inherent 
nature and direction, but according to 
how it was or was not acted upon by a 
party. An order in a legal proceeding 
is the expression or communication of 
an act of Court and it must be inter- 
preted as such. It cannot be construed 
as to its real character in terms of the 
mere accident of the parties’ reacting 
thereto. The self-same order cannot be 
regarded as conclusive according to the 
nature or degree, of compliance or non- 
compliance with its terms by the parties. 
For ex hypothesi, parties can react to an 
order only after it is uttered, Their re- 
flexes can therefore have nothing to do 
with the construction of the order. For 
it might well be that a party can react 
to an order on a misconstruction 
of its terms as well as ‘on a proper 
understanding of its terms. The con- 
clusiveness of an order is strictly a 
matter to be arrived at by a construc- 
tion of its terms. It cannot at one and 
the same time be conclusive and ap- 
pealable and non-conclusive and non- 
appealable. To look at the order in 
this way is not construction, but ob- 
fuscation, 

10. It seems to me that the proper 
way to regard the appealability of an 
order under O. 9 R. 9 of the Code or 
under Order 9 Rule 13, for that matter, 
is to find out if it effectively disposes 
of the relative application. We must, 
in other words, interpret the decision 
contained in the order fairly in terms 
of its language. Interpretation . of an 
order of court, like any other document 
in writing, is not dependent exclusively 
on what is there expressed. An order 
can also be understood for what it is 
by a process of necessary intendment, 
which is also a permissible method of 
construction. sy, 

lt. Our Courts are not new to dispo- 
sals of applications under Order 9 R. 9 
or under Order 9 Rule-13 of the Code, 
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Some times the orders ‘are elaborately 
expressive even to the point of tedium. 
Sometimes they leave certain things to 
be read into, by way of necessary 1m- 
plication. This order is one of the 
latter kind. When the learned . District 
Munsit said that the petition will be 
allowed on condition that the petitioners 
must pay the costs of the. other side 
he then 


as a condition precedent, 
and there impliedly directed that 
the application shall stand ` dismis- 


sed if the costs were not deposited’ in 
time.’ This, in my view, is the. only 


proper way of construing ‘the vorder 
dated 23-10-1971. i 
12. In Ramayya v. Lakshmayyä 


(1944) 1 Mad LJ 381: (AIR 1944 Mad 
383) Mockett, J., was alive to the diff- 
culty which some times arises in the 


interpretation of orders of this kind, 
chiefly owing to their brevity and 
terseness of. language. The learned 


Judge, however, suggested that in such 
cases a liberal interpretation should be 
brought to bear for understanding the 
terms of the order. His observations 
deserve to. be reproduced :— 


‘Tt must naturally be a matter of 
difficulty to construe such orders as 
this, whether they are final or whether 
they require a second order to com- 
plete them. I personally am glad fo 
give a liberal construction to these 
matters and not by extreme technicality 
to shut out an appellant from being 
heard; for after all that is all that he 
asked for.” 


13. Mr. Selvaratnam, however, refer- 
red me to a decision of the Kerala 
High Court reported in N. Karuppan v. 
M. Sankara Nair, AIR 1973 Ker 28. 
The Kerala High Court was concerned 
in that case with examining whether an 
appeal lay against a conditional order 
passed by the Court of first instance in 
an application filed under O. 9, Rule 13 
of the Code, to set aside. an ex parte 
decree. The condition in that order 
was the usual one that the defendanis 
should pay the casts to the plaintiffs 
within a particular time. This order 
was followed by a subsequent order. 
The later order recorded the factum nf 
non-payment of costs and dismissed on 
that ground the defendants’ ‘application 
under Order 9 Rule .13 of, the Code. 
The question before: the Kerala. High 
Court was which of the two orders was 
appealable under Order 43 Rule 1 of 
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the Code. The Court shelved that issue 
by treating the proceedings before them 
as a straight-forward revision without 
an appeal in between against the earlier 
conditional order passed by the trial 
Court and -by proceeding to grant the 
requisité relief to the defendants by ex- 
tending the time for payment of the 
costs. In that case, the Kerala High 
Court no doubt expressed their view as 
to which of the two orders was to be 
regarded as an appealable order. But 
their decision on that point was, in my 
judgment, well-nigh robbed of the im- 
portance of being a precedent because 
what the learned Judges actually did 
was to -interfere in revision -as against 
the first order itself. 

14. I do not propose to follow the 
example of the Kerala High Court in 
the present case, as I have earlier men- 
tioned, the ‘conditional order passed by 
the District Munsif on 23-10-1971, must 
itself be construed on its terms as an 
appealable order on the basis of the 
principles which I have been able to 
extract from the Division Bench ruling 
in Ramayya v. Lakshmayya, (1944) 1 
Mad LJ 381: (AIR 1944 Mad 383). 

15, I may observe that this ruling of 
the Division Bench of this court has 
been followed subsequently by learned 
single Judges of this court in Komme- 
nini Kottiah v. Mavva Narasimhan, AIR 
1949 Mad 469 arid Balarama Reddi yv. 
Subbarama Reddi, AIR 1953 Mad 360. 
All the three decisions including that 
of the Division Bench are cases which 
arise out of orders passed in applica- 
tions filed under Order 9, Rule 13 of 
the Code. But as I earlier mentioned 
that does not make any difference in 
the result because an appeal is provid- 
ed by Order 43, Rule 1, against an 
order passed in an application filed un- 
der O. 9, R.9 of the Code as well. The 
only question in all these and in simi- . 
lar cases, is whether the order can be 
regarded as falling within the terms of 
the one or other rule in Order 43, R. 1. 


16. In the course of hearing, my at- 
tention was drawn to a recent Division 
Bench ruling of this court reported in 
Parthasarathi v. Chinnapayan, (1980) 93 
Mad LW 753. In that case, the question 
of appealability under Order 43, Rule 5 
did not directly arise as between a con- 
ditional order on the one hand and a 
subsequent order on the other both of 
which had been passed in an applica- 


tion filed under Order 9, Rule 13 of the 
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Code. What was in issue before the 
Bench in that case was about fixing the 
starting point for limitation in an ap- 
peal against an order passed under 
Order 9, Rule 13 of the Code. In that 
case also there were two orders a con- 
ditional order dated 13-7-1976 followed 
later by an order dated 7-12-1976, dis- 
posing of the applications. The question 
was whether the period of limitation 
for an appeal against the order dated 
7-12-1976 can be computed from 13-7- 
1976 which was the date of the condi- 
tional order, as the. starting point. The 
Bench held that the period of limitation 
had to be calculated from the latter 
order dated 7-12-1976, since that was 
the order which was the subject matter 
of the appeal. This decision which bears 
on an elementary problem of limitation 
does not touch the quite different issue 
in the present revision, namely, which 
of two orders passed in an application 
under Order 9, R. 9 or Order 9, R. 13, 


could be regarded as the appealable 
order. 
17. For the reasons I have earlier 


set out, the order of the learned District 
Munsif dated 23-10-1971 must be held 
to be an appealable order and nonethe- 
Jess so for the fact that it owas in 
form, a conditional order. It follows, 
therefore, that the appeal taken by the 
petitioners against that order before the 
District Court was a competent appeal 
under Order 43, Rule 1 (c) of the Code. 
That appeal ought to have been enter- 
tained, and heard and determined on 
its merits. The earned District Judge, 
however, did not do so acting on 
the erroneous supposition that the order 
of the District Munsif, dated ‘23-10-1971, 
was not appealable. Now that I have de- 
monstrated the error of the learned 
District Judge in dismissing the appeal 
in limine, the order of dismissal has to 
be set aside. I hereby set aside that 
order and remand the appeal to the 
District Judge directing him to take the 
appeal back on file and hear and deter- 
mine it on merits and in accordance 
with the law. This civil revision peti- 
tion is allowed on these terms. There 
will, however, be no order as to costs. 


Revision allowed. 
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SETHURAMAN, J. 
Abdul Jabbar, Appellant v. Abdul 


Muthaliff and others, Respondents. 


Second Appeal No, 2557 of 1977, 
11-3-1981.* 


Contract Act (9 of 1872), S. 23 — Un- 
lawful object — Suit not fer recovery 
of money sent thro’ non-official chan- 
nels from abroad but for declaration 
that rice mill constructed with the help 
of it belongs to the plaintiff Such 
suit is maintainable and maxim ‘in pari 
delicto potior est conditio defendentis’ has 
no application. (Maxims — In par 
delicto potior est conditio defendentis). 


D/- 


The plaintiff was residing in Malaysia 
and remitted monies to the defendants, 
in India thro’ un-official channels, in 
contravention of the Foreign Exchange 
Regulation Act, The defendants utilised 
the remittances for the purchase of a 
site and the construction of a rice-mill 
thereon for the benefit of the plaintiff. 
Further remittances were made by the 
plaintiff to discharge the amounts al- 
ready due towards the construction of 
the mill and also to meet further ex- 
penses, On his return to India the 
plaintiff got the license transferred in 
his name and was in possession and en- 
joyment of the riee mill till the defen- 
dant entered the mill without the plain- 
tiffs knowledge and removed the a/c . 
books, etc. The plaintiff filed a suit for 
declaration that he was the absolute 
owner of the rice mill and for a perma- 
nent injunction restraining the defen- 
dants from interfering with his posses- 
sion and enjoyment. 


Held, although the remittances were 
illegal, the construction of the rice mill 
by itself did not involve the execution 
of any unlawful object, and the plaintiff 
who had contributed for the construc- 
tion could always claim the property as 
his. The plaintiff did not have to rely 
on his illegality in order to make out 
such a claim; he was merely trying to 
recover his own property, and, there- 
fore, the suit was competent and the 
maxim in pari delicto potior est conditio 





defendentis, meaning in equal fault 
the condition of the defendant 
*Against decree of Dist. J.. Pudukottai 


in A. S. No. 302 of 1974. 
HY/IY/D447/81/HR/RSK. 


> 
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is the more favourable, had no ap- 
plication in the instant case. AIR 1968 


SC 534, Rel. on; (1775) 1 Cowp 341 (348), 
(1908) 35 Ind App (PC) 98, (1945) 1 KB 
65. AIR 1959 SC 689, 1960 AC 167, 1962 
AC 294 and AIR 1965 SC 1364, Refd. 
(Paras 8, 15) 
Cases Referred : Chronological Paras 


AIR 1968 SC 534: (1968) 1 SCR 805 14 
AIR 1965 SC 1364: (1965) 1 SCR 861 12 
1962 AC 294: (1962) 2 WLR 548, Palani- 
appa Chettiar v. Arunachalam Chet- 
tiar 11, 13 
(1860) AC 167: (1960) 2 WLR 180: 
(1969) 1 All ER 269, Sarjan Singh v. 
Sardara Ali 10, 11, 13 
AIR 1959 SC 689: 1959 Supp (2) se 
217 
(1945) 1 KB 65: 114 LJKB 41: (1944) 
‘2 All ER 579, Bowmakers Lid. v. Bar- 
nett Instruments Ltd. 9 
(1908) 35 Ind App 98 : ILR 35 Cal 551 
(PC) 9 
(1838) 4 M&W 270: 7 LJ Ex 324: 150 
ER 1430, Scarfe v. Morgan 10 
(1775) 1 Cowp 341: 98 ER 1120, Holman 


v. Johnson 9 
-N. R. Chandran, for Appellant. 
JUDGMENT :— This second appeal 


has been filed by the first defendant in 
O. S. No. 64 of 1972 in the Court of the 
Subordinate Judge of Pudukottai. The 
plaintiff filed the above suit for a decla- 
ration that he is the absolute owner of 
a rice mill known as ‘Muthalif Rice 
Mill? and for a permanent injunction 
restraining the defendants from inter- 
fering with his possession and enjoy- 
ment. There are three defendants, who 
are the brothers of the plaintiff. Accord- 
ing to the plaintiff, his father, who had 
some lands and a house sold them and 
settled down in a village called Kula- 
mangalam in or about 1941, He was not 
able to make both ends meet and the 
plaintiff left for Kualalampur in or 
about 1952. The case of the plaintiff was 
that between 1962 and 1966 he had sent 
about Rs. 24,000 and between 1966 and 
1971 further amounts totalling Rs. 24000 
and that the remittances were subject 
to the understanding that the moneys 
belonged to the plaintiff and that they 
had to be used for his benefit. It was 
stated by the plaintiff that with the 
help of such funds the site over which 
the suit rice mill stands was purchased 
and the building for the rice mill was 
also constructed and. the rice mill was 
l 


the earnings of the other members 
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installed therein. The plaintiff had the 
licence issued in his name and was in 
possession and enjoyment of the rice 
mill since July, 1972. As the first defen- 
dant entered the mill without the 
knowledge of the plaintiff and removed 
the account books etc., the plaintiff has 
come forward with the present suit for 
declaration and injunction as mentioned 
above, 


2. The defendants in their written 
statement pointed out that the remit- 
tances were to be utilised for the bene- 
fit of the whole family, that the mill 
was never intended to belong exclusive- 
ly to the plaintiff and that the plaintiff 
had, in the presence of respectable 
members, accepted in writing the joint 
title of all the four brothers. According 
to the first defendant, he was dispos- 
sessed only after the plaintiff obtained 
an order of interim injunction in the 
suit and he had not removed any ac- 
count books etc., as alleged, 

3. The learned Subordinate Judge, 
who tried the. suit, decreed it and the 
defendants took the matter in appeal, 
which was heard by the District Judge 
of Pudukottai. Considering the evidence, 
the appellate court was of the view that 
the case of the defendants that the mill 
should be treated and enjoyed as the 
common property was totally false and 
cannot be upheld, The decree passed wy 
the trial court was, therefore, confirm- 
ed. The first defendant alone had filed 
the present second appeal, defendants 2 
and 3 being impleaded as pro forma par- 
ties, 

4. At the time of the admission of 
this second appeal, the following ques- 
tions were formulated for decision — 


1. Whether the plaintiff violated the 
provisions of Sections 8 and 9 of the 
Foreign Exchange Regulation Act in re- 
mitting moneys from Malaysia to this 
country and if so whether his claim to 
the suit property said to have been ac- 
quired from out of those funds be en- 
forced: and l 


2. Whether the transaction pleaded by 
the plaintiff is against public policy? 

5. A perusal of the written statement 
will show that the remittances by the 
plaintiff were admitted and that the 
only other case was that the rice mill 
was set up not only with the funds re- 
mitted by the plaintiff. but also with 
of 
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the family, In the written statement, as 
drafted, it was not stated that there 
were any remittances through illegal 
means. However, the case appears 10 


have proceeded, even in the trial court, 


on the basis that the remittances were 
sent neither through banks nor through 
post, but only through: individuals re- 
turning to India from Malaya. There 
were no account books to show whether 
the defendants had their own personal 
earnings in India and how the moneys 
were remitted by the plaintiff. In the 
absence of any documentary evidence, 
the case had to be decided only on the 
basis of the oral and circumstantial evi- 
dence, There were several letters mark- 
ed as Exs. A.3 to A.ll, which. have been 
considered by’ the courts below and 
from which an inference -has been 
drawn that there was no possibility that 
the rice mill could have been con- 
structed with the earnings in India, In 
other words, the finding is that the de- 
fendants could not have had any sav- 
ings As far as the remittances from 
abroad were concerned, Exs. A.4 to A.8 
have been: referred to as showing that 
the plaintiff had been sending fairly 
large amounts .for the purpose of pur- 
chase of the site for the rice mill as 
well as the construction of the building 
and purchase of the machinery. The 
licence for the rice mill was obtained 
by the first defendant in his own name 
and from Ex. A.12, which is a letter 
written - by one Sulthan, who is the 
brother-in-law of the second defendant, 
it is seen that the said Sulthan had 
found fault with the first defendant in 
obtaining the licence in his own name 
and that the first defendant had - even 
then promised that the licence would 
be transferr ed in the name of the plain- 
tiff as soon as he returned to India, The 
plaintiff was told that he need not have 
any apprehension on that score and re- 
quested him to arrange for remittances 
to discharge the amounts already due 
towards the construction and also to 
meet the further expenses. 


6. On the other hand, the defendants 
had relied on Exs. B-3 to B-5; and also 


Exs. B-20 to B-22, to prove that they - 


had heen borrowing moneys for the 
purpose of the construction. But those 


transactions showed that the defendants: 


were hard pressed even to raise small 
amounts and from Ex. B-20 an ` infer- 


ue + 
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ence had been drawn by the court be- 
low that the loan had been borrowed 
only for meeting the family expenses 
and not for any investment, These exhi- 
bits have been considered as not sup- 
porting the case of the defendants that 
they had invested. funds of their own. 
Thus, it is clear from the findings of the 
court below that the plaintiff alone had 
been financing the construction of the 
rice mill. It is only on. the basis of the 
admitted position that the moneys were 
not sent through banks or recognised 
channel, but only through individuals 
returning to India from Malaya, that 
the present case of the first defendant 
that those, remittances are illegal is 
built up. It is significant to note that 
there was no pleading on this aspect 
and ,there was no evidence. Illegality of 
remittances cannot be presumed, It has 
to be established as a fact by the per- 
son alleging it. There was not even an 
allegation on this aspect, There was no 
issue and there was no evidence. Even 
assuming that these deficiencies have to 
be ignored and that the matter has to 
be considered in the light of the remit- 
tances being through non-official’ chan- 
nels, the question is whether the plain- 
tiff is disabled from fling the present 
suit, 


Section 23 of the Indian Contract Act 
runs as follows — 


“The ‘consideration or object of an 

agreement is lawful unless — TE 
it is forbidden by law; or 

is of such a nature that, if permitted, 

it would defeat the provisions of any 

law; or ; 

is fraudulent; or 


involves or implies injury to the person 
or property of another; or 

the Court regards it as immoral, or. op- 
posed to public policy.. 

In each of these cases, the consideration 
or object of an agreement is said to he 
unlawful, Every agreement of which the 
object or consideration is unlawful. - is 
void.” 

The contention’ of Mr. N. R. Chandran, 


learned counsel for the appellant was 
that the object of the agreement was 
unlawful in the present case because 


remittances through unofficial ‘channels 
were forbidden by law or at any rate 
the object of an’ agreement was opposed 
to public policy because the remittances 
through unofficial channels were contrary 
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to the provisions of the Foreign. Ex- 
change Regulation Act. . According to 
him, it would follow that if the consid- 
eration of. an ae nen; is unlawful, 
then it would ‘be void, eS 


7. It is necessary to determine what 
is the agreement with which we are 
now concerned and to see if it involves 
any unlawful object, There are two 
stages to these transactions, (1) the re- 
mittances and, (2) the construction of 
the rice mill. It is true that the ‘remit~ 
tances as such through non-official 
channels were contrary to the provisions 
of the Foreign Exchange Regulation Act. 
If the plaintiff had instituted the ‘pre- 
sent suit for recovery of the money so 
sent, then it could be held that the ob- 
ject of the agreement was unlawful and 
that it is, therefore, void, so that no 
suit could be filed for recovery of such 
an amount. The contention of Mr. N.R. 
Chandran is that even where the 
amounts remitted had undergone a meta- 
morphosis in the shape of other pro- 
perties as in this case, the plaintiff 
would be debarred from filing any suit. 
In other words, his contention is that 
the money as such cannot be recovered 
when remitted, The fact that this money 
had undergone some change in the 
shape ` of: a property cannot place the 
plaintiff in a better position. The argu- 
ment, though attractive. has to be re- 
jected, 


8, The construction of the rice mill 
by itself does not involve execution of 
any unlawful object. Anyone could law- 
fully construct a rice mill and the per- 
son who has contributed for the con- 
struction can always claim the property 
as his. To take an example, supposing A 
had remitted in an illegal manner funds 
to B which B had invested in a bank 
and if B wants the money back from 
the bank, the bank cannot be heard to 
say that the remittances were illegal 
and that he cannot seek to recover the 
money. 


-§. The learned counsel for the appel- 
lant relied on the maxim. in pari delicto 
potior est conditio possidentis to support 
his plea that the plaintiff could not sue 
for declaration or possession, This 
maxim has been examined. by the 
Supreme Court on a number of occa- 
sions, As the matter has been consid- 
ered by the Supreme Court in the light 
of the decisions rendered by the Privy 
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Council and the British courts, a brief 
reference to some of those decisions will 
not be out of place. Lord Mansfield 
stated in: Holman v, Johnson, (1775) 1 
Cowp 341 at 343, that 

“No. court will lend its aid to a man 
who founds his cause: of action upon an 
immoral or an illegal act.” 


' The leading decision on this point is 
that of the Privy Council. in Petherper~ 
mal Chetti v. Muniandi Servai, (1908) 35 
Ind App 98, where Lord Atkinson deal- 
ing with the effect of benami convey- 
ances which are motivated by the design 
to achieve an illegal or fraudulent pur- — 
pose, quoted from Mayne’s Hindu Law, 
7th Edn. page 595 para 466 the passage 
running as follows :— 


“Where a transaction is once made 
out to be a mere benamiit is evident 
that the benamidar absolutely ` disap- 
pears from the title. His name is simp- 
ly an alias for that of the person bene- 
ficially interested. The fact that A has 
assumed the name of B in order to 
cheat’ X can be no reason whatever 
why a Court should assist or permit B 
to cheat A. But if A requires the help of 
the court to get the estate back into his 
possession, or to get the title into his 
own name, it may be very material to 
consider whether A has actually cheat- 
ed X or not. If he has done so by 
means of his alias, then it has ceased to 
be a mere mask, and has become a rea- 
lity. It may be very proper for a court 
to say that it will not allow him to 
resume the individuality which he has 
once cast off in order to defraud others. 
If, however, he has not defrauded any- 
one, there can be no reason why the 
court should punish his intention by 
giving his estate away to B, whose ro- 
guery is even more complicated than 
his OWN.  ...cccsescece For instance, persons 
have been allowed to recover property 
which they had assigned away ..........08 
where they had intended to defraud 
creditors, who in fact, were never in- 
jured.........00. But where the’ fraudulent 
or illegal purpose has actually been ef- 
fected by means of the colourable grant, 
then the maxim applies, ‘in pari delicto 
potior est conditio possidentis’, This court 
will help neither, party. ‘Let the estate 
lie where it falls.” 

In Bowmakers Ltd. v. Barnett Instru- 
ments Ltd., (1945) 1 KB 65, Du, Pareq. LJ 
who delivered the judgment of the 
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Court of appeal after quoting the 
maxim ‘in pari delicto” observed :— 

“The Latin maxim must not be under- 
stood as meaning that where a transac- 
tion is vitiated by illegality the person 
left in possession of goods after its com- 
pletion is always and of necessity enti- 
tled to keep them. Its true meaning 1s 
that. where the circumstances are such 
that the Court will refuse to assist el- 
ther party, the consequence must, in 
fact. follow that the party in possession 
will not be disturbed. As Lord Mans- 
field said. the defendant then obtains an 
advantage ‘contrary to the real justice, 
and, so io say, ‘by accident’.” 


In Waman Srinivas Kini v. Ratilal 
Bhagwandas & Co., 1959 Supp. (2) 
SCR 217: (AIR 1959 SC 689) the Sup- 
reme Court referred to the case of 
Bowmakers Ltd. v. Barnet Instruments 
Ltd., (1945) 1 KB 65, cited above, with 


approval, In that case, a tenant, who 
occupied an old building vacated it 
when there was a change of landlord, 
who put up a new construction, He 


later became a tenunt under the new 
landlord. There were sub-tenants in 
the old building who also shifted to the 
new building. One of the terms of the 
lease was that the landlord would per- 
mit the tenant tó keep  sub-tenants. 
However, the landlord brought a suit 
for ejectment on the basis of the statu- 
tory provision which prohibits sub-lett- 
ing. The tenants defence was that the 
statute did not apply to contracts be- 
tween the landlord and tenant and, 
therefore, it did not preclude sub-lett- 
ing and that in any event the parties 
were in pari delicto. The Supreme 
Court after referring to the case of 
Bowmakers Ltd. v. Barnett Instruments 
Ltd., pointed out that the suit for eject- 
ment was not brought for the enforce- 
ment of the agreement which recognis- 
ed sub-letting, but for enforcing the 
right of eviction which flowed directly 
from an infraction of the statute which 
itself provided a remedy. A distinction 
between a case where the assistance of 
the court was sought in enforcing the 
object which was unlawful and a case 
where the plaintiff came to the Court 
for a remedy against one who had con- 
“travened the provisions of a statute, 
operating against sub-letting, was con- 
sidered to be based on public policy of 
the agreement and the relief against 
illegality could be had, 
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10. There were two other decisions 
rendered by the Privy Council just be- 
fore and after the aforesaid decision of 
the Supreme Court. In Sarjan Singh v. 
Sardara Ali, 1960 AC 167, a case arose 
on the following facts. The policy of 
the Road Transport department of the 
Federation of Malaya was to grant 
haulage permits only to persons who had 
possessed them before the war. The 
defendant in that action was a road 
haulier who had apparently had a 
haulage permit previously and had 
every chance of obtaining one, The 
plaintiff in that action was a lorry dri- 
ver. who could not obtain a haulage 
permit for plying the lorry. Both of 
them entered into an agreement, as a 
result of which the defendant brought 
in his own name a lorry with the funds 
belonging to the plaintiff, The defen- 
dant executed a letter recognising the 
rights of the plaintiff, Some time after 
the purchase, the plaintiff and the de- 
fendant fell out and the defendant 
claimed the lorry as his and the plain- 
tiff was only in the position of a driver 
employed by him. -When the plaintiff 
was absent from his home, the defen- 
dant came and took away the lorry and 
thereafter he refused to return it. The 
plaintiff then filed a suit for a declara- 
tion that he was the owner of the vehi- 
cle or in the alternative for damages. 
The matter reached the Privy Council 
and it was held that the plaintiff was 
entitled to sue in trespass, At page 
176, Lord Denning, speaking for the 
Privy Council, observed:— 


“Although the transaction between 
the plaintiff and the defendant was il- 
legal, nevertheless it was fully execut- 
ed and carried out; and on that account 
it was effective to pass the property in 
the lorry to the plaintiff. There are 
many cases which show that when two 
persons agree together in a conspiracy 
to effect a fraudulent or illegal purpose 
— and one of them transfers property 
to the other in pursuance of the con- 
spiracy — then, as soon as the contract 
is executed and the fraudulent or ille- 
achieved, the property 
(be it absolute or special) which has 
been transferred by the one to the other 
remains vested in the transferee not- 
withstanding its illegal origin; see 
Scarfe v. Morgan (1838) 4 M and W 270 
at 281, per Parke B. The reason is be- 
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cause the transferor, having fully achi- 
eved his unworthy end, cannot be allow~ 
ed to turn round and repudiate the 
means by which he did it— he cannot 
throw over the transfer, And the 
transferee, having obtained the proper- 
ty, can assert his title to it against 


the world, not because he has any, 
merit of his own, but because there 18 


no one who can assert a better title te 


it.” 

At page 177, it was added.— | 

“Their Lordships do not overlook the 
fact that the defendant remained regis< 
tered as the owner of the lorry and that 
no permission was given for the sale, 
but this did not prevent the property in 
it passing to the plaintiff, The registra- 
tion book is not in Malaya, any more 
than it is in England, a document of 
title, The title passed by the sale and 
delivery of the lorry to the plaintiff, 
The absence of registration would no 
doubt put the plaintiff in difficulty af 
he had to prove his title, but it would 
not invalidate it.” 


11. Another case arose for decision 
of the Privy Council in Palaniappa 
Chettiar v, Arunachalam Chettiar, 1962 
AC 294, in which again Lord Denning 
spoke for the Privy Council. In that 
case, the father owned 139 acres of 
land cultivated with rubber in Malaya 
Under the Rubber Regulations of 1934, 
a distinction was made between the 
holding of less than 100 acres and hold~ 
ings of more than 100 acres, If a man 
held more than 100 acres, the permis- 
sible production was assessed by an as- 
sessment Committee. If he held less than 
100 acres, it was assessed by the Tocal 
District Officer, In order to avoid going 
before the Assessment Committee, the 
gather decided to transfer 40 acres of 
land in favour of his son, for a purpor- 
ted consideration, which was not in 
fact paid, The transfer was duly regis- 
tered and a certificate of title issued to 
the son, Thereafter, the father wanted 
to sell the 40 acres to a third party and 
asked his son to execute a power of at- 
torney in his favour so as to enable 


him to transfer the land to the prospec- 


tive purchaser, The son refused to do so, 

and the father brought the suit claiming 

that the son was the trustee of the 40 

acres holding the property on trust for 

him. The claim of the father was nega- 
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tived, In the course of the judgment 
at page 302, it was pdinted out — 

‘lf the fraudulent purpose had not 
been carried out, there might well have 
been room for repentance and the father 
might have been allowed to have the 
land retransferred to’ him.....But where 
the fraudulent purpose has actually 
been effected by means of the coloura- 
ble transfer, there is no room for re< 
pentance, The father has used the 
transfer to achieve his deceitful end and 
cannot go back on it, “He cannot use 
the process of the Courts to get the best 
of both worlds — to achieve his fraus 
dulent purpose and also to get his pro- 
perty back, The Courts will say —'‘Let 
the estate lie where it falls’ ” 

In the earlier case Sarjan Singh v, Sar- 
dara Ali, 1960 AC 167, the plaintiff 
founded his claim on his right of pro- 
perty in the lorry and its possession, 
and did not have to rest his cause of 
action on an immoral or illegal act, 
while in the case of Palaniappa Chettiar, 
the father had of necessity to put for- 
ward, and indeed, assert, his own fraudu- 
lent purpose, which he had fully 
achieved. It was held that though in the 
former case the suit was maintainable 
the Courts should not lend their aid in 
the latter case to the father to obtain a 


-retransfer from the son. 


12. It is these cases, which were con- 
sidered by the Supreme Court in Smt. 
Surosaibalini Debi v, Phanindra Mohan 
Majumdar, 1965-1 SCR 861: (AIR 1965 
SC 1364), The plaintiff in- that case 
was employed at Calcutta in the Court 
of Wards, whose service rules did not 
permit him-to start or carry on any 
trade or business of his own, He ar- 
ranged with his father-in-law, who was 
the defendant in the suit, that the 
father-in-law should be held not to be 
the owner of the business, However, 
the plaintiff was in actual management 
of the said business, He had to leave 
Calcutta on medical advice and he put 
his father-in-law in possession on the 
understanding that on his return the 
business should be handed over to him. 
However, when he returned, his father- 
in-law refused to so hand over, The 
result of having the business in the 
name of the father-in-law was also to 
escape from payment of income-tax. The 
plaintiff filed the suit for recovery of 


possession and he succeeded in the trial 
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Court as.well as in the High Court, But 
when the matter came up before the 
Supreme Court on appeal, the appeal 
was dismissed. There were two sepa- 
rate Judgments, one by Shah, J, (as he 
then was) on behalf of himself and 
Gajendragadkar C,-.J., and the other by 
Rajagopala Ayyangar, J. In the course 
of the judgment, their Lordships point- 
ed out that the object of the agreement 
at its inception was not to evade tax, 
but to avoid the service rules, which 
were not statutory. At page 867 (of SCR) 
(at p. 1868 of AIR) Shah J, stated:— 


“It is true that if the plaintiff seeks 
the assistance of the Court to effectuate 
an unlawful transaction, the Courts will 
refuse to assist him, Where, however, 
the plaintiff is seeking to enforce his 
title to property and it is not an inte~ 
gral part of his pleading which he must 
prove to entitle him to relief that there 
was between him and the defendant an 
unlawful transaction or arrangement 
which he seeks to enforce, the plaintiff 
will be entitled to the assistance of the 
Court, even if the initial title of the 
plaintiff is rooted ın an illegal transact- 
tion,” 


13. In the course of the judgment, 
reference was made to the distinction 
between (1) claims in which a party to 
an action has to rely essentially upon a 
conspiracy to effectuate an illegal or 
fraudulent purpose, to support his claim 
to the property transferred to or held 
out in the other party’s name and, (2) 
claims in which unlawful or unworthy 
object is fulfilled, the property is owned 
by the claimant, and the claimant, seeks 
the assistance of the Court not to effec- 
tuate his unlawful purpose, but in subs 
stance to enforce his title by a plea in 
detinue under a transaction which was 
not tainted by illegality, Palaniappa 
Chettiar v. Arunachalam Chettiar, 1962 
AC 294, was taken to illustrate the first 
principle and Sarjan Singh v. Sardara 
Ali, 1960 AC 167, as illustrating the 
second principle, Rajagopala Ayyangar J. 
also referred to the plaintiffs claim 
to possession being independent of and 
wholly dissociated from the illegal 
transaction of the original benami pur- 
chase which fell into line with Sarjan 
Singh’s case, 1960 AC 167, Not being 
tainted with illegality, the plaintifi’s 
claim was found to be open to no objec- 
tion, 
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14. The scope of the maxim in pari 
delicto potior est conditio defendentis 
was outlined in Sitaram v, Radhabai, 
1968-1 SCR 805: (AIR 1968 SC 534), It 
was pointed out that the maxim did not 
apply to three classes of cases, namely, 
(a) where the illegal purpose has not 
yet been substantially carried into effect 
(b) where the plaintiff is not in pari de- 
licto with the defendant and (c) where 
the plaintiff does not have to rely on 
the illegality to make out his claim, 


15. In the present case, the plaintiff{- 


has not relied on his illegality in order 
to make out his claim. He has provided 
the necessary funds for the 
tion of the property and his stand :n 
this behalf has been upheld by both the 
Courts below. Therefore, he is merely 
trying to recover his own property and 
the case squarely falls within the pro- 
position (C) referred to above, There is 
no question of any illegality or anything 
opposed to public policy involved in the 
actual suit that was filed by the plain- 
tiff here. The second appeal is, ac- 
cordingly, dismissed; but in the circum- 
stances no order to costs. 

Appeal dismissed, 


AIR 1982 MADRAS 18 
- SATHIADEV, J, 


S, Neela Kanta Sarma, 
K. Govindarajulu and another, 
dents, 


Appin. No. 237 of 1980 in .Petn 
No, 46 of 1975, D/- 23-6-1981, 

Presidency Towns Insolvency Act 
(3 of 1909), Sections 8, 12 (2), 21 — 
Secured creditor — Petition for adjudi- 
cation of insolvency — Conditions under 
Section 12 (2) not fulfilled — Order of 
adjudication — Petition for discharge 
dismissed — ‘Application for annulment 
maintainable, p 

A creditor secured by a decree of 
mortgage in his favour, applied for ad- 
judication of insolvency, without ful- 
filling any of the conditions under Sec- 
tion 12 (2). Order of adjudication was 
passed, The insolvent though aware of 
the fact that the applicant was a secur- 
ed creditor and had not fulfilled condi- 
tions under Section 12 (2) applied only 
for discharge and not for annulment of 
order. In such a case when the applica- 
tion for discharge was dismissed, the 
application for annulment is maintaina- 


HY/IyY/D800/81/JJS 


Applicant v. 
Respon- 


construc-] - 


- “w 
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_ ble on the ground that petition for ad- 
judication was without jurisdiction as 
no conditions under Section 12 (2) were 
fulfilled. Aspect of jurisdiction can be 
izaken into account at the stage and 
order of annulment can be passed, AIR 
1940 Mad 375 and AIR 1938 Mad 898, 
Foll, (Paras 11, 18) 

Further the creditor made a claim 
only on the basis of mortgage transac- 
tion and did not file any claim as an 
unsecured creditor. Though the insol~ 
vent was liable to pay rental amount in 
respect of the mortgaged property, the 
creditor cannot now claim that he was 
an unsecured creditor in respect of that 
rental amount, The collection of rental 
amount was not independant of the 


mortgage transaction which was 4 
secured debt, AIR 1954 Trav Co 419, 
Disting, 


(Paras 19, 21) 
Jt was more so when the creditor re- 
served his rights to proceed on the basis 
of mortgage decree already obtained. 
Further there was a report that dis- 
charge may be granted to the insolvent 
as the secured creditor could work out 
his remedy outside insolvency and no 
unsecured creditor had filed any claim 
in the stage of insolvency, 
(Paras 19, 20) 
Chronological Paras 
‘1911 and 2311 of 
2, 7, 8 
21 


Cases Referred: 
(1975) Appins. Nos. 
1973, D/- 18-4-1975 (Mad) 
AIR 1954 Trav.-Co. 419 
AIR 1940 Mad 375:ILR (1940) Mad 441 


(FB) 13 
AIR 1938 Mad 898: (1938) 2 Mad LJ 385 
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Gopal Raj, for Applicant; E, R, Kri- 
shnan and R. Srinivasan, for Respon- 
dents; Official Assignee in person, 

ORDER :— Insolvent is the applicant, 
This application is filed under S. 21 of 
the Presidency Towns Insolvency Act, 
for annulling the order of adjudication 
dated 6-10-1975 on the ground that the 
petitioning creditor was a secured credi- 
tor, and when he had not complied with 
the requirements under S. 12 (2) of the 
Act, the order of adjudication secured 
by him itself was without jurisdiction, 
and therefore the present application is 
maintainable. In the supporting affida- 
vit, insolvent states as follows: He was 
adjudged an insolvent on 6-10-1975, on 
a petition filed by the first respondent 
herein, who is a secured creditor. Under 
Section 12 (2) of the Act, the petitioning 
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creditor shall state in his petition that 
he either relinquishes his security for 
the benefit of the creditors or give an 
estimate of the value of the security in 
which event alone, he would be entitled 
to present a petition under the Act and 
when the first respondent had not ful- 
filled any of the conditions mentioned 
in Section 12 (2) of the Act, the order 
secured by him, would not be binding 
on the applicant herein. As the appli- 
cant was not aware of the full facts 
earlier, he could not file the application 
for annulment and that he filed an ap- 
plication for discharge in Appln. No. 
316 of 1979, which was dismissed 
on 1-2-1980. As he ought not to have 
been adjudicated as an insolvent, the 
present attempt made to bring to sale 
the property in which he had already 
released his life interest in favour of 
his wife in 1962, is without jurisdiction 
and therefore the sale of the property 
deserves to be set aside and the order of 
adjudication be annulled. 


2. First respondent in his counter 
would state that the present application 
is an abuse of process of Court, that the 
petitions came to be filed because of the 
failure of the applicant to pay the 
monthly rent of Rs. 200 on and from 
1-7-1972, which formed part of the con- 
solidated order of the High Court dated 
18-4-1975 made in Applns, No, 1911 of 
1973 and 2311 of 1973, Since the appli- 
cant did not comply with the order 
passed in the aforesaid applications, the 
first respondent herein filed Appin. 
No, 1775 of 1974 for executing the order 
for payment of rent in respect of the 
mortgage property, and it was granted 
by this Court by order dated 30-8-1974. 
It is, thereafter, —, P. No. 9 of 1975 in 
O. S. 18 of 1972 was filed for attach- 
ment of moveables at premises No. 82 
Habibullah Road, and the order of at- 
tachment was effected on 1-4-1975, 
which continued to be in force for more 
than 21 days which itself amounted to 
an act of insolvency. It is on this act 
of insolvency, I, P. No. 46 of 1975, came 
to be filed and by order dated 6-10- 
1975, the applicant herein was adjudged 
as an insolvent, 


3. It is true that the first respondent 
is holding a morgage decree in C. 5. 
No, 18 of 1972, with reference to which 
he has preferred his claim before the 
official Assignee which has been admit- 
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ed in a sum of Rs, 60,462.33. The ap- 
plicant was fully aware of the nature 
of application filed, and he cannot plead 
that he is ignorant of the contents of the 
application, When he filed an applica- 
tion for discharge, he was fully aware 
of the circumstances under which the 
application had been filed, Having ac- 
quiesced in the proceedings, he cannot 
now turn round and plead that the 
order of adjudication was illegal, He 
had failed to file an appeal, therefore, 
that order of adjudication has become 
final, He cannot now challenge the 
same as one passed without jurisdic- 
diction, The claim that he has released 
his life interest in the property. is un- 
true, No document of release was ever 
produced, The suit filed by his wife in 
O. S. No. 5029 of 1976 in the City Civil 
Court, claiming title to the property 
was dismissed. His son had now filed 
O. S, No. 4066 of 1980, for an injunction 
and claiming title to the property and 
all these go to show that the only aim 
of the applicant is to protract the pro- 
ceedings and defeat the right of the 
first respondent to secure relief in in- 
solvency Court, re ee a 


4. In the reply affidavit, the appli- 
cant would state that even in the report 
submitted by the Official Assignee 
(second respondent herein), in Appin 
No. 316 of 1979, he had stated that only 
one secured claim had been admitted in 
a sum of Rs, 60432.63, and it relates to 
the claim made by the first respondent 
herein. The first respondent had not 
filed any claim for any unsecured debt. 
Even in the report, it has been stated 
that the applicant may bẹ discharged 
on the ground that the secured creditor 
can work out his remedy outside in- 
solvency and since no unsecured cre~ 
ditor has filed a claim in the estate the 
insolvent may be granted discharge, 
When, the insolvency petition had been 
filed without anywhere stating that he 
is an unsecured creditor, the present 
plea that he is also an unsecured, eredi- 
tor in respect of the rental amount is 
unacceptable, As for the present ap- 
plication, it is maintainable under Sec- 
tion 21 of the Act, 


5. When the application came before 
this Court for hearing, at one stage, 1t 
was felt that the applicant may file an 
application for review in respect of ‘he 
orde-s passed on 6-10-1975, and there« 
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after the review application filed, but it 
had been dismissed, 

6. Mr. Gopalraj, counsel for the aps 
plicant, would first state that when the 
basic requirement contemplated under 
Section 12 (2) of the Act is not existing 
merely because an order of adjudication 
had been passed, it would deprive the 
insolvent to seek for an order of annul- 
ment, when S. 21 (1) of the Act enables 
him to secure an order of annulment, if 
he is also to show that such an order 


. ought not to have been passed, In this 


case, according to him, even if the in- 
solvent had not raised the objections re« 
garding the maintainability of the peti- 


tion, during the earlier stages of the 
proceedings, when he filed application 


for annulment, the right to bring to 
the notice of the Court about the lack 
of jurisdiction to entertain the petition 
is in no manner taken away by any 
provisions under the Act and the aspect 
of jurisdiction can also be canvassed by 
the insolvent for securing an order of” 
annulment under S, 21 of the Act. He 
states that the applicant herein was not 


aware of the contents of the insolvency , 


petition and that is only now he realises 
about the illegality committed by the 
first respondent in filing a petition with- 


out fulfilling the conditions contemplat- | 


ed under Section 12 (2) 
Therefore, he would 


of the Act, 
contend that the 


aspect of jurisdiction is not totally lost | 


to the insolvent~applicant herein, and 
that in an application filed for annul- 
ment it is well -open to him to show 
that the insolvency petition itself was 
not properly instituted, - 


7. Counsel for the first respondent 
would plead that when the applicant 
had acquiesced in the proceedings dur- 
ing the past five years, he cannot any 
tonger plead that the order of adjudica- 
tion was passed without jurisdiction in 
that, the first respondent was only a 
secured creditor, who had not complied 
with the requirements of S. 12 (2) of 
the Act. He would also plead that first 
respondent is noť only a secured credi- 
Yor, but is also an unsecured creditor 
in respect of the rental amount, which 
the applicant was bound to pay, and 
which he had failed to pay on time as 
directed by this Court by order dated 
18-4-1975 in Applns, Nos, 1911 & 2311 
of 1973, and hence, when execution 
was taken for realising the said amount, 
ig only represents an unsecured debt, 
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and therefore, the petition was properly 
laid by an unsecured creditor, 

8. It is not in dispute that first res- 
pondent is holding a mortgage decree 
in C. S. 18 of 1972, and it is in respect of 
that mortgage transaction, there was the 
obligation on the part of the applicant 
herein to pay the monthly rent of Ru- 
pees 200 as ordered in Appln. No, 1911 of 
1973 and Appin No, 3211 of 1973 by 
order dated 18-4-1975, and it was not 
complied with by the applicant herein, 
This claim of rent formed an integral 
part of mortgage transaction, A peru- 
sal of the petition discloses that first 
respondent had relied upon the act of 
insolvency under S. 9 (e) of the Act, 
in that, the order of attachment effect- 
ed on 1-4-1975 had continued for more 
than 21 days. It was secured because of 
the default committed in payment of 
rents. In paragraph 12 he had reserved 
his right to proceed against the proper- 
_ ties by enforcement of the mortgage 
decree passed already in his favour, 

9. The contention that the applicant 
herein was not aware about the claim 
made by the first respondent in the said 
insolvency cannot be accepted, He was 
aware that the petition was filed by a 
secured creditor, He was also aware 
that the petitioning creditor had reserv- 
ed his right in respect of the enforce- 
ment of the mortgage decree. He had 
participated in the proceedings right 
through, being fully aware of the claim 
made as against him. The very fact 
that he filed Appln. No, 316 of 1979 for 
discharge speaks that he knew that the 
petition was filed by the first respon- 
dent who was a secured creditor, 

10. Counsel for the first respondent 
contends that when with full knowledge 
of the applicant herein, an order of ad- 
judication had been obtained, he cannot 
now turn round and plead to the contra, 
and himself being bound by the order 
of adjudication, he cannot question the 
right of the first respondent to maintain 
the petition, It is indisputable, as 
stated earlier, that the applicant was 
fully aware of the nature of proceedings 
taken by him. But would it prevent 
him from seeking for annulment of the 
proceedings by demonstrating to Court 
that the proceedings initiated was with- 
out jurisdiction at a time when the pro- 
ceedings are pending in Court? 

11. When proceedings already initiat- 
ed are pending in court, it would not be 
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proper to hold that the affected party 
cannot even bring to the notice of the 
Court about lack of jurisdiction in the 
institution of the proceedings mainly 
because he had not, at the earlier stages 
of the proceedings, raised any objection 
on the aspect of jurisdiction, 

12. In so far as Presidency Towns In- 
solvency Act is concerned, under S. 8 (1) 
of the Act, the court may review, res- 
cind or vary any order made by it under 
its insolvency jurisdiction, By claiming 
that the applicant had acquiesced in the 
proceedings and thereby disentitled 
himself to file the present application, 
can the first respondent insist that the 
insolvency proceedings be further con- 
tinued, even though he had not complied 
with the requirements of S, 12 (2) of the 
Act? 


13. A Full Bench of this Court in 
Periakaruppan Chettiar v. Arunachala 
Chettiar ILR (1940) Mad 441: (AIR 1940 
Mad 375), had taken the view that 5. 35 
of the Provincial Insolvency Act em- 
powers the court to annul the adjudica- 
tion, if in the opinion of the court, a 
debtor ought not to have been adjudged 
insolvent, This section is identical to 
S. 21 of the Presidency Towns Insolvency 
Act, It was held in the above said deci- 
sion that this section contains no restric- 
tion on the power of the court to — set 
aside the adjudication, where it is shown 
that the debtor ought not to have been 
adjudged insolvent, and the fact that a 
debtor does not object to an order of 
adjudication being passed against him is 
not a bar to the granting of an applica- 
tion for an order setting aside the ad- 
judication under the provisions of Sec- 
tion 35 and that when an adjudication 
has taken place under the Provincial 
Insolvency Act, and it has been shown 
that no act of insolvency has been com- 
mitted, the Court has no discretion in 
the matter and it must annul the adju- 
dication, and that the word used is 
‘shall’ and the section in this respect 
differs from S, 21 of the Presidency 
Towns Insolvency Act where the word 
‘may’ is used (S. 21 as it stands now. 
uses the word ‘shall’,) 


14. Therefore, even though the ap- 
plicant herein had been aware of what 
had been pleaded in the main petition 
and he had also filed an application for 
discharge, while filing applications for 
annulment, it is well open to him to 
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demonstrate before Court that the order 
of adjudication itself was without juris- 
diction. It is the bounden duty of the 
first respondent herein to satisfy the 
Court even now, that he could have 
filed the petition for adjudication. If it 
be shown that he had no right to insti~ 
tute the petition under S, 21 of the 
Act, an order of annulment has to be 
necessarily granted, when one of the 
circumstances contemplated therein is for 
the debtor to show that “he ought not 
to have been adjudged insolvent.” Hence 
on the first point about applicant having 
been fully aware of the first respon- 
dent being a secured creditor, and whe- 
ther because of acquiescence, he can- 
not maintain the present application, it 
has to be held, following the Full Bench 
decision that, as and when it is shown 
to Court that the petition itself was 
filed without jurisdiction, an order of 
annulment is the only proper order that 
may be passed, 


15. The second point taken to oppose 
the present application is that, there is 
no power in this Court, at this stage, 
to take into account the aspect of juris- 
diction. It is stated that when the 
applicant has failed to prefer an appeal 
as against the order of adjudication, it 
has become final and binding upon him. 
Review petition filed by him in 1980 
had been dismissed. Therefore it is 
pleaded that an order of annulment is 
not the proper relief that can be grant- 
ed under the circumstances of this case. 


16. As for the powers that can be 
exercised by this Court, as held by the 
Full Bench stated supra, the court has 
wide powers to grant relief and more so, 
when 5. 8 of the Presidency Towns In- 
solvency Act enables the court to re~- 
view, rescind or vary an order made by 
it under its insolvency jurisdiction, Sec- 
tion 21 (1) of the Act is to the effect 
that if the court is of the opinion that 
a debtor ought not to have been ad=- 
judged insolvent, then it shall, on an 
application by any person interested, 
pass an order of annulment to the ad- 
judication, 


17, In dealing with a case which 
arose under Provincial Insolvency Act 
in Kumarappa Chettiar v. Chidambaram 
Chettiar, (1938) 2 Mad LJ 385: (AIR 
1938 Mad 898), it was held that what is 
required to be ascertained is whether 
the court acted without jurisdiction 
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when it passed order of adjudication 
and if it is found that it has so acted, 
then there being ‘no act of insolvency 
on which the adjudication order could 
be passed, the court had no jurisdiction 
to adjudicate’ and therefore the relief 
can be granted, 


18, The powers that can be exercis- 
ed under Section 8 of the Act had been 
taken note of and in spite of absence of 
a similar provision under the Provincial 
Insolvency Act, it was held that in such 
cases, the necessary relief has to be 
granted by the same court. Hence in the 
instant case, when first respondent has 
filed the petition without fulfilling the 
conditions under Section 12 (2) of the 
Act and is admittedly a secured creditor, 
the petition itself was filed without 
jurisdiction, and hence under Section 21 
of the Act, the applicant herein is able 
to establish that an order of adjudica- 
tion ought not to have been passed thus 
enabling him to secure an order of an- 
nulment, 


19. The third point taken by the 
counsel for the first respondent is that, 
it is not correct to contend that the first 
respondent is only a secured creditor 
when the attachment was secured only 
on the ground of failure to pay the 
monthly rents covered by the mortgage 
transaction. It is indisputable that the 
first respondent is a secured creditor, 
who has also secured a decree on the 
basis of the mortgage executed in his 
favour, It is in respect of the mortgaged 
property and the mortgage transaction, 
there was liability on the part of the 


applicant herein to pay periodical rents 


and it is not open to the first respon- 
dent to contend that this claim can be 
segregated from the mortgage decree. In 
fact, he had only made a claim in re- 
spect of the mortgage transaction and 
had not made any claim as an unsecur- 
ed creditor, Such being the nature of 
claim made, merely because the present 
application is filed, he cannot at this 
distance of time claim that he is also an 
unsecured creditor. There being no 
other claim by any unsecured creditor, 
first respondent had filed a report on 
23rd August, 1979 stating that discharge 
may be granted to the applicant herein 
since the secured creditor can work out 
his remedy outside insolvency and no 
unsecured creditor has filed any claim 
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at the stage of insolvency, Therefore 
first respondent was only a secured 


creditor and he has not complied with 
the requirements of Section 12 (2) of 
the Act, 


20. In paragraph 14 of the petition, 
he had reserved his right to proceed on 
the basis of the mortgage decree al- 
ready passed in his favour. When such 
is the clear stand taken by the first re- 
spondent, that he is only a secured 
creditor, the objection taken by the ap- 
plicant herein that he is not an un- 
secured creditor and that the first re- 
spondent is only a secured creditor has 
to be upheld, 


21. By referring to the decision in 
G, Gurusami Pillai v. Shri C. C, Co-op. 
Society Bank Ltd, AIR 1954 Trav Co 
419, it was sought to be contended that 
in respect of rental portion, it would be 
an unsecured debt. But it was held 
therein that the term ‘secured creditor’ 
is to be understood as confined to his 
capacity ‘qua’ the secured debt and not 
comprehending his capacity as regards 
debts for which there is no security, 
whereas in the instant case, the collec- 
tion of rental amount is not indepen- 
dent of the mortgage transaction which 
forms part of the secured debt. There- 
fore, it is only because of this nature of 
transaction existing between the par- 
ties, first respondent did not file any 
claim petition as an unsecured creditor. 
Hence the first respondent cannot now 
resile from his stand and claim that he 
is also an unsecured creditor, 


22, For all the reasons above stated 
the applicant has clearly established 
that first respondent is a secured 
creditor, who had not fulfilled the re- 
quirements of Section 12 (2) of the Act 
before instituting IL P. No, 46 of 1975 
and therefore, it was a proceeding insti- 
tuted without jurisdiction and hence the 
applicant herein ought not to have been 
adjudged as in insolvent, and therefore 
he would be entitled to an order of an- 
nulment under Section 21 of the Act. 


23. In the result, the application is 
ordered as prayed for. No costs. 


Order accordingly, 
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O. R. Seshadri and others, Petitioners 
v. B. Sundarsana Gupta, Respondent, 


C. R. Ps, Nos. 817, 819, 992, 1001 and 
1013 of 1981, D/- 4-5-1981.* ; 
T, N, Buildings (Lease and Rent Con- 
trol) Rules (1961), R. 17 and Presidency 
Small Cause Courts Act (1882), S. 10 — 
Power to transfer under R, 17 — Who 

has, í 


The power under R. 17 of the Rules 
framed under the Act would be avail- 
able even in a case where the appellate 
authority before whom the appeal is 
pending is not personally interested and 
no application for transfer by any party 
in the appeal has been made, but the 
District Court or the Principal Judge, 
City Civil Court, Madras, is satisfied 
that there are suffcient grounds for 
such transfer, One of such sufficient 
grounds for such transfer would be the 
accumulation of appeals before the 
particular Appellate Authority and the 
non-availability of sufficient appeals for 
disposal before another Appellate Auth- 
ority. In order to effect a fair and equit- 
able distribution of the appeals before 
the several Appellate Authorities and to 
secure a speedier disposal of the ap- 
peals, the power of transfer could be 
spelt out even from the terms of R. 17 
of the Rules framed under the T, N. 
Buildings (Lease and Rent Control) Act, 
as it stands. In the instant case the 
question was if the ground for transfer 
had existed whether the power of trans- 
fer had been exercised by the author- 
ity empowered -by the Rules. It is not 
in dispute in this case that the Principal 
Judge, City Civil Court, Madras had not 
exercised the power of transfer under 
Rule 17 of the Rules framed under the 
Act, but that it was the Chief’ Judge of 
the Court of Small Causes, Madras, who 
ordered the transfer from the file of the 
IV Judge of the Court of Small Causes, 
to his own that was not in accordance 
with Rule 17 of the rules framed under 
the Act, which has specified not only 
the authority which can exercise the 
power, but also the grounds on which 
such transfer can be made. Thus in the 


*To revise orders of Sm. C. C. (Chief 
Judge), Madras, in H. R. A. Nos. 2141 
ete, of 1979. 
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instant case the grounds existed but the 
authority which exercised the power of 
transfer was not an authority compet- 
ent to do so under R, 17 of the Rules 
framed under the Act and, therefore, 
consequent to the exercise of such 
powers, the transferee court, namely, 
the Chief Judge, of the Court of Small 
Causes could not have had jurisdiction 
to dispose of the appeals, (Para 6) 

Further the functioning of the Judges 
of the Court of Small Causes at Madras 
either as Rent Controllers or as Appel- 
late Authorities is not referable to in 
any of the provisions under the Presi- 
dency Small Cause Courts Act, 1882, 
but they are functionaries under the 
provisions of the Tamil Nadu Buildings 


“(Lease and Rent Control) Act which is 


a self-contained enactment providing for 
all matters dealt with by its provisions. 
It cannot, therefore, be stated that even 
while functioning under the provisions of 
the Act, the Rent Controllers and the 
Appellate Authorities would also function 
under the provisions of the Presidency 
Small Cause Courts Act 1882. It is only 
by a notification of the Government 
that the Judges of the Court of Small 
Causes have been designated as the 
Rent Controllers as well as Appellate 
Authorities, It might have been others 
as well in which case it cannot be said 
that the provisions of the Presidency 
Small Cause Courts Act would apply 
even to them. It would therefore be not 
possible to hold that Section 10 of the 
Presidency Small Cause Courts Act 1882 
would enable the Chief Judge of the 
Court of Small Causes, Madras, to ef- 
fect transfer of an appeal preferred un- 
der the provisions of the Act from the 
file of one Appellate Authority to an- 
other without resort to Rule 17 of the 


Rules framed under the T. N. Buildings 


(Lease and Rent Control) Act, AIR 1949 
Mad 776 Dist. CRP No 3114 of 1980, D/- 
5-3-1981 (Mad), Rel, on. 


Cases Referred : Chronological Paras 


. (1981) Civil Revn, Petn. 3114 of 1980, 


soe gto 


D/- 5-3-1981 (Mad) 
AIR 1949 Mad 776: 
471 


ORDER :— These revisions at the in- 
stance of the tenants in occupation of 
‘portions of door No. 12, Subramania 
Mudali St., Madras 1, belonging to the 
respondent herein, are directed against 
the orders of eviction passed by the 
authorities below against the petitioners 


4, 6 
(1949) 1 Mad LJ 


O, r Matí v. B. Sundarsana Gupta 


(Para 7} 
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on applications filed by the respondent 
herein under Section 14 (1) (b) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 18 of 1960, as amended by 
Act 23 of 1973 (hereinafter referred to 
as the Act), According to the case of the 
respondent, he is residing in a rented 
premises at door No. 10, Subramania 
Mudali St., Madras 1, and carrying on 
business at door No, 15, Ramakrishna 
Street, Madras 1, and door No, 46 An- 
derson St., Madras 1, which are also 
rented premises and that in March 1978, 
he purchased the property in the occu- 
pation of the petitioners and others for 
the purpose of his own use and occupa- 
tion after reconstructing the same to 
suit his needs. The further case of the 
respondent was that the building is an 
old and dilapidated 19th century con- 
struction and that he was desirous of 
demolishing it and putting up a new 
pucca building. The respondent also 
Claimed that he had sufficient means to 
undertake the process of demolition 
and reconstruction and that he had also 
applied for the sanctioned plan and 
other requirements, Claiming that he 
bona fide requires the building in the 
occupation of the petitioners for the 
immediate purpose of demolition and 
reconstruction and giving an undertak- 
ing as contemplated by the provisions of 
the Act, the respondent filed applica- 
tions for eviction against the petitioners 
under S. 14 (1) (b) of the Act. An ad- 
ditional ground of wilful default in the 
payment of rents was also put forth by 
the respondent against the petitioners 
in C, R. P. Nos, 1001 and 1013 of 1981, 


2. The petitioners resisted these ap- 
plications contending that the respon< 
dent had no intention of either demo- 
lishing or reconstructing the building 
and that the respondent had also not 
secured the necessary plans and esti- 
mates in that regard. The claim of the 
respondent that he had sufficient re- 
sources to undertake the process of de- 
molition and reconstruction was disput- 
ed by the petitioners. The condition of 
the building, according to the peti- 
tioners, was good and that the building 
did not require demolition and, there- 
fore, the requirement of the respondent 
under S. 14 (1) (b) of the Act was not 
bona fide, 


3. Since all the applications for evic- 
tion related to the same building and 
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the landlord was one and the same and 
common questions had to be decided, all 
the applications for eviction were hedrd 
together. Before the Rent Controller (IX 
Judge, Court of Small Causes), Madras, 
the respondent examined himself as 
P. W.1 and another as P. W.2, and reli- 
ed upon Exs. P. 1 to P, 45 while on be- 
half of the petitioners, R. Ws. 1 to 8 
were examined and Exs, R. 1 to R, T5, 
were marked. On a consideration of the 
oral as well as the documentary evi- 
dence, the learned Rent Controller 
found that the respondent had not 
established that the petitioners in 
C. R. Ps. 1001 and 1013 of 1981 commit- 
ted wilful default in the payment of 
rents, As regards the requirement of 
the respondent for demolition and re- 
construction, the Rent Controller was 
satisfied that the respondent had suff- 
cient means and that the condition of 
the building was also such as to deserve 
demolition and that the respondent bona 
fide required the premises for demoli- 
tion and reconstruction. On these con- 
clusions, the applications for eviction 
were ordered. Aggrieved by this, the 
petitioners preferred H. R. A. Nos. 2141, 
2142, 2138, 2125 and 2126 of 1979 to the 
Appellate Authority (IV Judge, Court of 
Small Causes), Madras. By an order 
dated 12-8-1980, the Chief Judge, Court 
of Small Causes, Madras, withdrew 
these appeals to his file and proceeded 
to dispose them of, On an exhaustive 
reconsideration of the oral as well as 
documentary evidence, the Appellate 
Authority (Chief Judge, Court of Small 
Causes), Madras, found that the age as 
well as the existing condition of the 
building required that the building 
should be demolished, that the respon- 
dent had also established his means for 
undertaking the process of demolition 
and reconstruction and had also taken 
steps in that regard and that the re- 
quirement of the respondent was also 
bona fide. It was also further pointed 
out by the Appellate Authority that the 
respondent had already taken possession 
of a portion vacated by another tenant 
and had demolished ‘that also and that 
would further establish the bona fide 
requirement of the respondent. On these 
conclusions, the order for eviction was 
upheld and the appeals were dismissed. 
It is the correctness of this order that 
7 challenged in these civil revision peti- 
ions, 
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4, Though the findings of the auth- 
orities below with reference to the age 
and condition of the building and also 
the other aspects to be taken into ac- 
count in dealing with an application un- 
der Sec. 14 (1) (b) of the Act are fully 
supported by the materials on record, 
yet, the learned Advocate-General ap- 
pearing for the petitioners raises a tech- 
nical objection with reference to the 
disposal of the appeals by the learned 
Chief Judge of the Court of Small 
Causes, Madras. It is pointed out by the 
learned Advocate-General that the with- 
drawal by transfer of the appeals pend- 
ing before the IV Judge of the Court of 
Small Causes, Madras by the Chief 
Judge of the Court of Small Causes, 
Madras to his own file is not in accord- 
ance’ with R. 17 of the Rules framed 
under the Act, under which the Princi- 
pal Judge, City Civil Court, Madras, 
alone is empowered to effect such a 
transfer and, therefore, the Chief Judge 
of the Court of Small Causes, did not 


have the jurisdiction to deal with the 


appeals on transfer, It is also further 
submitted that R. 17 does not contem- 
plate any transfer on administrative 
grounds, as has been done in the pre- 
sent case, and, therefore, the transfer 
of the pending appeals and the subse- 
quent disposal of them by the Chief 
Judge of the Court of Small Causes is 
without jurisdiction, Reliance in this 
connection is also placed upon the judg- 
ment in M/s, South Service Centre v. 
M/s. A. Nazar Ali and Sons, C. R. P, No. 
3114 of 1980, D/- 5-3-1981, On the other 
hand, the learned counsel for the re- 
spondent points out that R. 17 (i) is 
wide enough to include transfer on 
administrative grounds from the file of 
one appellate authority to another and 
that in the present case, the Chief Judge 
of the Court of Small Causes has 
powers under S, 10 of the Presidency 
Small Cause Courts Act, 1882, as well 
to regulate the business of court and, 
therefore, the redistribution of work by 
the Chief Judge of the Court of Small 
Causes cannot be taken exception to. 
Strong reliance in this connection is also 
placed by the- learned counsel for the 
respondént on the decision in Venugopal 
Naidu v. Third Judge of Small Cause 
Court, Madras, (1949) 1 Mad LJ 471: 
(AIR 1949 Mad 776), 

5, Tt is not disputed that unless the 
transferring authority had the power ot 
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transfer, the transferee authority will 
not have the power to entertain and 
dispose of the appeal so transferred, It 
is in this context that the rules relating 
to transfer of appeals before the appel- 
late authorities has to be considered, 
Originally, under the provisions ef §. 8 
(1) of the Madras House Rent Control 
Order 1941, the Collectors of the con- 
cerned districts and the Collector of 
Madras for the city of Madras were 
constituted as Appellate Authorities and 
since the Appellate Authorities so con- 
stituted was just one, the provision for a 
transfer was not in contemplation at 
all. However, after the Madras Buildings 
(Lease and Rent Control) Act 25 of 1949 
came into force, Rule 12 provided for 
transfer of applications before Rent 
Controllers and also appeals before the 
appellate authorities, Personal interest 
of the Controller. in any case filed be- 
fore him was the ground upon which 
the concerned appellate authority was 
empowered to transfer any case to any 
other Controller within his jurisdiction. 
Likewise, personal interest of the Ap- 
pellate Authority in an appeal filed be- 
fore him or the filing of an appeal 
against an order passed by the Appel- 
late Authority as a Controller were 
made grounds upon which the Provin- 
cial Government was empowered to 
transfer the appeal to the file of another 
Appellate Authority. These rules were 
later amended and Rules 7 and 10 pro- 
vided for the transfer of a case from the 
file of one Controller to that of another 
and the transfer of an appeal from the 
appellate authority to -another, 


Rules 7 and 10 were again subse- 
quently amended by G. O. Ms, No, 1908 
Public (General C) dated 5-8-1948. 
Rule 7 vested the power of transfer of 
a case from the file of one Controller to 
that of another on the concerned Appel- 
late Authority on two grounds, namely, 
(1) personal interest of the Controller in 
the case pending before him and a re- 
port to that effect by him to the Appel- 
late Authority; and (2) on an applica- 
tion for transfer by any party in the 
ease, if the Appellate Authority is satis- 
fied that there are sufficient grounds for 
transfer. Rule 10 enabled the Provincial 
Government to transfer an appeal from 
the file of one Appellate Authority to 
another again on two grounds, namely, 

(1) personal interest of the Appellate 
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Authority in the appeal and a report to 
that effect by it to thẹ Provincial Gov- 
erment, and (2) on an application for 
transfer by any party in the appeal, if 
the Provincial Government are satisfied 
that sufficient grounds existed for such 
transfer. This was the position when the 
Madras Buildings (Lease and Rent Con- 
trol) Act 25 of 1949 took effect repeal- 
ing the Madras Buildings (Lease and 
Rent Control) Act 15 of 1946, By G. O. 
No. 1764 Public (General) dated 28-6- 
1951, -Rules 10 and 13 were framed un- 
der the Madras Buildings (Lease and 
Rent Control) Act 25 of 1949, providing 
for the transfer of a case from the file 
of one Controller to that of one Appel- 
late Authority to another, The grounds 
upon which the powers could be exer- 
cised under Rules 10 and 13 for trans- 
fer of a case from the file of one Con- 
troller to that of another and that of 
an appeal from the file of one appellate 
authority to another remained the same 
as before. This remained so till the com- 
ing into force of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act 18 of 
1960. In G. O. No. 1856 Home dated 
3-6-1961, Rules were framed under the 
Tamil Nadu Buildings (Lease and Rent 
Control} Act 18 of 1960. 


Rules 20 and 21 provided for transfer 
of proceedings from one Controller to 
another, Under Rule 20 the Appellate 
Authority or the Chief Judge, Court of 
Small Causes, Madras, was empowered 
to transfer a case from the file of one 
Controller to another within its or his 
jurisdiction on three grounds, namely, 
(1) administrative grounds, or (2) per- 
sonal interest of the Controller in the 
case and a report by him to that ef- 
fect; or (3) on an application for trans- 
fer by any party in the case, if the ap- 
pellate authority or the Chief Judge, 
Court of Small Causes, Madras, is satis- 
filed that there are sufficient grounds 
for the transfer. Rule 21 enabled the 
District Court exercising jurisdiction 
under Section 25 of the Act at any stage 
to transfer cases from the file of one 
Controller to another within its jurisdic- 
tion. Rule 24 provided that the High 
Court may transfer an appeal pending 
before one Appellate Authority to 
another Appellate Authority on two 
grounds, namely, (1) if the Appellate 
Authority before whom the appeal is 
pending is personally interested in the 
matter and reports the matter to the 
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High Court; and (2) if, on an applica- 
tion for transfer by any party in the 
appeal or otherwise, the High Court 1S 
satisfied that there are sufficient grounds 
for such transfer. These rules continued 
y to remain in force till the provisions of 
T the Tamil Nadu Buildings (Lease and 
Rent Control) Act 18 of 1960, were sub- 
stantially amended by the Tamil Nadu 
Act 23 of 1973, and the new rules were 
framed in G. O. Ms. No, 2529 Home 
dated 28-10-1974, Rule 14, providing for 
a transfer of proceedings from one Con- 
troller to another is the same as R. 20 
of the rules framed under Tamil Nadu 
Act 18 of 1960. Rule 17 of the rules 
framed under the Act runs as follows = 
“The Principal Judge, City Civil 
Court, Madras, in respect of cases aris- 
ing in the City of Madras and the Dis~ 
. trict courts in respect of other cases, 
l may transfer an appeal from the file of 
the appellate authority before whom 
the appeal is pending to that of any 
other appellate authority — f 
(i) if the appellate authority before 
whom the appeal is pending is person- 
ally interested in the appeal and reports 
the matter to the District Court, or the 
Principal Judge, City Civil Court, Mad- 
ras, as the case may be; or 
(ii) if, on an application for transfer 
by any party in the appeal or other- 
wise, the District Court or the Principal 
Judge, City Civil Court, Madras is satis- 
fied that there are sufficient grounds for 
such transfer.” 
Rule 17 of the Rules framed under 
* the Act effects a departure from its 
earlier counterpart, namely, Rule 24 of 
the rules framed under Tamil Nadu Act 
18 of 1960 in that the Principal Judge, 
City Civil Court, Madras, with refer- 
ence to cases arising in the city of Mad- 
ras and the District Courts with refer- 
ence to other cases have been designat- 
ed as the authorities who can exercise 
the power of transfer which had earlier 
been vested in the High Court under 
Rule 24 of the Rules framed under 
Tamil Nadu Act 18 of 1960, with refer- 
ence to appeals both in the city of Mad- 
ras and also in the districts. The 
grounds of course remained basically 
_the same both in Rule 17 of the rules 
” framed under the Act and under R. 24 
of the rules framed under Tamil Nadu 
Act 18 of 1960. Having regard to the 
conferment of the power of transfer on 
specified authorities exercisable only on 


the enumerated grounds, the power of 
transfer cannot be exercised otherwise 
than in conformity with Rule 17 of the 
rules framed under the Act, 

6. Am argument was raised that 
Rule 17 of the Rulés framed under the 
Act, as it stands, may not include the 
power of transfer of appeals from one 
appellate authority to another depend- 
ing upon the exigencies of workload be- 
fore the Appellate authorities. But, in 
my view, such a restricted interpreta- 
tion of the power of transfer ‘iS not war- 
ranted, as the use of the expression 
‘otherwise’ occurring in Rule 17 of the 
rules framed under the Act would con- 
template other reasons like the need for 
the redistribution of workload of ap- 
peals amongst the different Appellate 
Authorities, Thus interpreted, the power 
of transfer under Rule 17 of the rules 
framed under the Act would be avail- 
able even in a case where the appellate 
authority before whom the appeal is 
pending is not personally interested and 
no application for transfer by any party 
in the appeal has been made, but the 
District Court or the Principal Judge, 
City Civil Court, Madras, is satisfied 
that there are sufficient grounds for such 
transfer, One of such sufficient grounds 
for such transfer would be the accumu- 
lation of appeals before the particular 
Appellate Authority and the non-avail- 
ability of sufficient appeals for disposal 
before another Appellate authority. In 
order to effect a fair and equitable dis- 
tribution of the appeals before the sev- 
eral Appellate Authorities and to secure 
a speedier disposal of the appeals, the 
power of transfer could be spelt out 
even from the terms of the Rule 17 of 
the Rules framed under the Act, as it 
stands. Therefore, in the present cases 
there was sufficient reasons for the trans- 
fer of appeals from the file of the 
IV Judge of the Court of Small Causes 
to the file of the Chief Judge of the 
Court of Small Causes, in the sense that 
it became necessary to relieve the 
IV Judge of the Court of Small Causes 
from the heavy workload of undisposed 
of appeals on his file. 

But then the question is if the ground 
for transfer had existed whether the 
power of transfer had been exercised by 
the authority empowered by the Rules. 
It is not in dispute in this case that Prin- 
cipal Judge, City Civil Court, Madras 
had not exercised the power of transfer 


28 Mad, 


under Rule 17 of the rules framed under 
the Act, but that it was the.Chief Judge, 
of the Court of Small Causes, Madras, 
who ordered the transfer from the file 
of the IV Judge of the Court of Small 
Causes, to his own, This is certainly 
not in accordance with Rule 17 of the 
rules framed under the Act, which has 
specified not only the authority which 
can exercise the power, but also the 
grounds on which such transfer can be 
made, In M/s, South Service Centre 
v. M/s. V. Nazar Ali and Sons, C. R, P. 
No, 3114 of 1980, D/- 5-3-1981 (Mad), a 
similar question arose for consideration, 
namely, whether the transfer of an ap- 
peal pending under the provisions of the 
Act from the file of the III Judge, Court 
of Small Causes to that of the VI Judge, 
Court of Small Causes by an order of the 
Chief Judge, of the Court of Small 
Causes was valid and it was held that 
the Chief Judge of the Court of Small 
Causes, Madras, cannot exercise powers 
of transfer under Rule 17 of the Rules 
framed under the Act. In the present 
case, the grounds existed, but the author- 
ity which exercised the power of trans- 
fer was not an authority competent to 
do so under Rule 17 of the Rules framed 
under the Act and, therefore, conse- 
quent to the exercise of such powers the 
transferee Court, namely, the Chief 
Judge, of the Court of Small Causes 
could not have had jurisdiction to dis- 
pose of the appeals, 

7. The question is, whether S. 10 of 
the Presidency Small Cause Courts Act 
1882 can be invoked in the present case 
Section 4 of the Presidency Small Cause 
Courts Act, 1882 defines a ‘Small Cause 
Court’ as meaning the Court of Small 
Causes constituted under this Act in the 
town of Calcutta, Madras or Bombay, as 
the case may be. Section 10 providing 
for the distribution of the business of the 
Presidency Small Cause Courts can ordi< 
narily have application only for the dis- 
tribution of the work before the Court 
which functions as the Presidency Small 
Cause Court either at Calcutta, Madras 
or Bombay. The functioning of the 
Judges of the Court of Small Causes at 
Madras either as Rent Controllers or as 
Appellate Authorities is not referable to 
2 any of the provisions under the Pre- 
‘isidency Small Cause Courts Act 1882, 
but they are- functionaries under the 
provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act which is 
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a self-contained enactment providing 
for all matters dealt with by its provi-! 
sions, It cannot, therefore, be stated 
that even while functioning under the 
provisions of the Act, the Rent Control- 
lers and the Appellate Authorities would 
also function under the provisions of 
the Presidency Small Cause Courts Act 
1882. It is only by a notification of the 
Government that the Judges of the Court 
of Small Causes have been designated 
as the Rent Controllers as well as Ap- 
pellate authorities. It might have been 
others as well in which case it cannot 
be said that the provisions of the Pre- 
sidency Small Cause Courts Act would 
apply even to them. It is, therefore, 
not possible to accept the contention of 
the learned counsel for the respondent 
that S. 10-of the Presidency Small 
Cause Courts Act 1882, would enable 
Chief Judge of the Court of Small 
Causes, Madras, to effect transfer of an 
appeal preferred under the provisions 
of the Act from the file of one appellate 
authority to another without resort to 
n 17 of the rules framed under the 
ct, 


_ 8. The learned counsel for the res- 
pondent further submitted that if there 
is no regulation of the business of the 
appellate authorities in accordance with 
Section 10 of the Presidency Small 
Cause Courts Act 1882, all the appellate 
authorities constituted under the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act 18 of 1960, as amended by Act 
23 of 1973, have to sit together and dis- * 
pose of the appeals preferred before 
them, It is not possible to accept this 
contention either, The notification ap- 
pointing the appellate authorities does 
not say that all the Judges of the Court 
of Small Causes at Madras excluding 
the VI, VII and VHI Judges together are 
constituted as appellate authorities. A 
plain reading shows that the notification 
constitutes each Judge of the Court of 
Small Causes, excepting the VI, VII and 
VIII Judges as appellate authorities and 
if one of such appellate authorities had 
seisin over an appeal preferred under 
the provisions of the Act, then it would 
be the competent authority to deal with 
jt and dispose of the same without re~ Y 
ference to other similar appellate au- 
thorities. No doubt, there is no provi- 
sion made for the distribution of the 
appeals amongst the several appellate 
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authorities constituted under the Act, 
but that cannot take away the 


power of the appellate authorities con- 
stituted under the Act to deal with ap- 
peals which are properly before them 
-as a result of the distribution of such 
work, which is pari of the process of 
the hearing of the appeal itself, It may 
be that all the appellate authorities 
have only one office for the purpose of 
preferring the appeals before them, 
namely, the office of the Court of Small 
Causes, Madras, but then the distribu- 
tion of the appeals amongst the several 
appellate authorities has necessarily to 
be done only by that office, 


It is by this practice that the appeals 
are posted before different appellate au~ 
thorities as a result of the process of 
distribution of the work, So long as 
each appellate authority has been desig- 
nated as an appellate authority by it- 
self, there is no need for a group dis- 
. posal, as it were, of all appeals by all 
the appellate authorities, as contended 
for by the learned counsel for the re- 
- spondent, 


9. In Venugopal Naidu v. Third Judge 
of Small Cause Court, Madras (1949), 1 
Mad LJ 471: (AIR 1949 Mad 776) though 
there was no order of eviction as such 
against the petitioner, yet he purported 
to file an appeal on 5-4-1948 to the Chief 
Judge, Court of Small Causes, Madras, 
who transferred the appeal to the IM 
Judge, of the Court of Small Causes, 
Madras for disposal before whom an 
objection was raised that he had no juris- 
diction, ‘This objection was overruled 
and that was also upheld by this Court, 
It has to be noticed that prior to 1-3- 
1948, the Chief Judge of the Court of 
Small Causes, was the appellate au- 
thority for purposes of appeals under 
the provisions of the Act. But on and 
from 1-3-1948, the ‘Court of Small 
Causes’ was substituted for the ‘Chief 
Judge of the Court of Small Causes’, 
That would mean that without specify~ 
yng any particular Judge of the Court 
of Small Causes as the appellate au- 
thority the entire Court of Small Causes 
as a Court was designated as the appel- 
Tate authority, and in order to prevent 
practical difficulties in giving effect, to 
such an interpretation, it became neces- 
sary to refer to S. 10 of the Presi- 
dency Small Cause Courts Act, 1882 to 
include appeals under the Madras Build- 
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ings (Lease and Rent Control) Act 15 of 
1946, also within the meaning of the 
expression of ‘the business of the Court’ 
That is not the position at present 
where amongst the Judges of the Court 
of Small Causes, some have been desig- 
nated as Rent Controllers, while others 
have been appointed as appellate au- 
thorities and the Court of Small Causes 
consisting of several Judges is function- 
ing at the same time as the Rent Cont- 
troller as well as the appellate autho- 
rity through different Judges, Under 
these circumstances, the decision relied 
on by the learned counsel for the re- 
spondent cannot have any application 
and does not assist him in any manner. 


10. For the aforesaid reasons, the 
proceedings before the Chief Judge of 
the Court of Small Causes, at Madras 
fone of the appellate authorities under 
the Act), in the absence of an order for 
the transfer of the appeals by the Prin- 
cipal Judge, City Civil Court, Madras, 
cannot be said to have taken place before 
an authority which had the jurisdiction 
to deal with it on transfer from the file 
of the IV Judge of the Court of Small 
Causes, Madras, before whom the appeals 
were originally pending, Consequently, 
the orders passed by the Chief Judge of 
the Court of Small Causes Madras in 
H.R.A. Nos, 2141, 2142, 2138, 2125 & 2126 
of 1979 are set aside and the appeals are 
remanded to the file of the IV Judge, 
Court of Small Causes, Madras to be 
dealt with on the merits on or before 
31-77-1981. The civil revision petitions 
are allowed, No costs, 

Petitions allowed. 
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of S. 14 (1) — On her death her interest 
passes not by survivorship but to her 
heirs. 


The suit property in the instant case 
originally belonged to a Hindu who died 
in 1942 leaving behind him, his wife 
(the widow), a son (the defendant) and a 
daughter (the plaintiff), The widow died 
in 1963, after which the daughter filed 
a suit against her brother claiming a 
one-fourth share in the joint property 
on the basis that the half share of her 
father in the joint family property which 
was inherited by her mother as a limited 
interest under S. 3 of Hindu Women’s 
Rights to Property Act had become en- 
larged into an absolute right by the 
operation of S. 14 (1) of the Hindu Suc- 
cession Act and consequently she (the 
plaintiff) as one of two heirs of her 
mother was entitled to ‘th share in the 
joint property. The claim of the plain- 
tiff was upheld by the trial Court as 
well as by a single Judge of the High 
Court. In the present letters patent ap- 
peal filed by the defendant it was held 
as under :— 


A conjoint reading of Sec. 3 (2) and 
(3) of the 1937 Act clearly indicated that 
a Hindu widow shall have in the pro- 
perty of the joint family, the same in- 
terest as her husband had subject to its 
curtailment to the extent indicated ijn 
5. 3 (3) i e, a limited interest known 
as ‘Hindu Women’s Estate’, It was true 
that the plaintifs mother had not as- 
serted or worked out her rights by fil- 
ing a suit for partition during her life~ 
time. But the question was not as to 
what she did or did not do, but 
as to what her interest was on the 
date of commencement of Act 30 of 1956 
(viz. on 17-6-1956), Admittedly on that 
date she had the same interest in the 
suit properties as her husband had at 
the time of his death viz., the !/a share 
which devolved on her under Sec, 3 (2). 
That interest had not been lost by her 
or extinguished. The question whe- 
ther she lost her right by not filing a 
suit for partition during her lifetime 
would arise only if S. 14 (1) of Act 30 
of 1956 had not intervened in the mean 
while. As S. 14 (1) has operated even 
before her death in 1963 there was no 
question of any rule of survivorship ap“ 
plying. Section 3 (2) of the 1937 Act 
does not give a mere right to sue for 
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partition to the Hindu Widow but it 
gives the entire interest of the husband 
to the widow on his death subject to 
that being limited under S. 3 (3). The 
contention that the word ‘property’ oc- 
curring in S. 14 (1) of Act 30 of 1956, 
meant a ‘specific property’ or ‘specified 
interest in a property’ cannot be ac- 
cepted as in that event, that section 
would lose much of its force and the 
object of the section would be substan- 
tially defeated, (Para 10) 


Even a joint interest owned by the 
Hindu Widow and her joint possession 
will attract the operation of S. 14 (1) of 
the 1956 Act, It is also now well settled 
that the word ‘possession’ in S, 14 (1) 
did not mean only physical possession 
but included also legal possession. If 
the defendant and his mother could be 
taken to be in joint possession, under 
law, then such interest and joint pos- 
session of the plaintiff's mother in the 
Suit properties would be enlarged into | 
an absolute estate under S, 14 (1). 

(Para 12) 


The only thing to be considered for 
deciding the question of applicability of 
S. 14 (1) is to see whether the Hindu 
Widow had an interest in any ‘property’ 
as defined in the Explanation to that 
section. In the instant case as already 
stated the widow had acquired the half 
share which her husband had at the 
time of his death, That was 
an interest in immovable property pos- 
sessed by the widow on the date of com- 
mencement of Act 30 of 1956, Hence ` 
the applicability of S, 14 (1) in the in- 
stant case could not be avoided, merely 
on the ground that before or after the 
commencement of Act 30 of 1956 the 
widow had not filed a suit for partition, 
Her interest became absolute by virtue 
of the statute, not at her volition. The 
interest which she possessed at the 
time of commencement of the Hindu 
Succession Act having become enlarged 
into an absolute estate there was no 
necessity for her to file a suit for parti- 
tion for her half share in the properties 
which was acquired by her as a 
‘Woman’s estate’ and therefore the rulé 
of survivorship could no longer apply 
with reference to such interest. 

(Para 14) 


(AIR 1954 Mad 576 (FB), held no 
Jonger applicable after the enactment of 
Act 30 of 1956), {Para 16) 
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T. R. Venkataraman, for Appellants; 
N. Varadarajan, for Respondents, 

RAMANUJAM, J.:— This Letters 
Patent Appeal has been filed against the 
judgment of Ismail J., (as he then was) 
in A. S. No. 369 of 1970, on the file of 
this Court, which arose out of the suit 
O. S. No. 220 of 1967, on the file of the 
Sub-Court, Coimbatore, 


2. The plaintiff filed that suit against 
her brother the first defendant in the 
suit, for partition and separate posses- 
sion of her alleged one fourth share in 
the suit properties. The suit properties 
originally belonged to Venkatachalam 
Pillai who died in the year 1942, leaving 
behind him his wife Achikannu Ammal 
a son Chockalingam the first defendant 
and a daughter the plaintiff. Achikannu 
Ammal died in the year 1963, The plain- 
tiff who is sister of Chockalingam, has 
claimed a one-fourth share in the suit 
properties on the basis that on the death 
of Venkatachala in 1942, her mother 
Achikannu Ammal became entitled to a 
half share in the suit properties that as 
a result of the coming into force of 
Central Act XXX of 1956, the said half 
share which was inherited by Achikannu 
Ammal under the provisions of the 
Hindu Women’s Rights to Property Act, 
1937 (hereinafter referred to as the Act) 
became enlarged into an absolute estate 
of Achikannu Ammal, that on the death 
of Achikannu Ammal that interest de- 
volved on her son the first defendant 
and her daughter the plaintiff in equal 
moieties and that therefore the plaintiff 
is entitled to claim a one fourth share in 
the suit properties. 

3. The claim of the plaintiff was re- 
sisted by her brother, Chockalinga, the 
first defendant. His case was that the 
guit properties belonged to the joint 
family of Venkatachala and himself, 
that ever since the -death of Venkatach- 
ala in 1942, the First defendant alone 
’ has been in possession and enjoyment 
of the properties absolutely, that the 
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first defendants mother Achikannu 
Ammal, though had a right to clam a 
half share in the suit properties by vir- 
tue of the provisions of the Act, did not 
in fact assert that right, that she did not 
file any suit for partition during the life- 
tme that not even a unilateral declara- 
tion expressing her desire to divide 
from the other coparcener was made by 
her, and that, therefore, her right to 
claim a partition of a half share in the 
suit properties stood extinguished and 
the properties went to the first defen- 
dant by survivorship. 

4. The second defendant was an 
alienee from the first defendant and as 
She cannot claim any better right than 
the right to which the first defendant is 
entitled, it is not necessary to consider 
her claim separately. Defendants 3 to 
5 are the children of the first defen- 
dant. Thus, the main point for conside- 
ration by. the trial Court was whether, 
on the death of Achikannu Ammal, the 
plaintiff became entitled to a one-fourth 
share in the suit properties, or whether 
whatever right Achikannu Ammal had, 
went to the first defendant by survivor- 
ship. Though other questions also arose 
for consideration before the trial Court, 
it is not necessary to deal with those 
matters, in this appeal, as the contra- 
versy between the parties is confined as 
to whether the first defendant became 
the owner of the entirety of the proper- 
ties on the death of his mother, or whe- 
ther the plaintiff could claim, as one of 
the two heirs to her mother a half share 
in the interest accrued to the mother 
under S. 3 (2) of the Act. On this 
question, the trial Court held that what- 
ever interest the plaintiff's | mother 
acquired under Sec, 3 (2) of the Act, 
had become absolute by virtue of Sec- 
tion 14 (1) of the Hindu Succession Act, 
(Central Act XXX of 1956), that there- 
fore succession has to be traced through 
Achikannu Ammal in respect of the half 
share in the properties which she had 
inherited under the provisions above- 
said, and that the plaintiff, being one 
of the two heirs is entitled to claim a 
one-fourth share in the entirety of the 
suit properties. 

It rejected the first defendant’s con- 
tention that as the mother, during her 
lifetime, did not assert her right to par- 
tition by filing a suit or at least by issu- 
ing a unilateral notice that she had be- 
come divided from the first defendant, 
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she could not be taken to have ‘pos- 
sessed’ any specific interest in any of 
properties, that a mere right to claim 


a share by partition could not be taken 


to be an ‘interest’ in specific properties 
and that as the mother had continued 
te remain right from the death of Ven- 
katachala Pillai till her death, in the 
joint family without seeking any divi- 
sion, whatever interest she had would 
automatically revert to the first defen- 
dant who was the only surviving mem~ 
ber of the family by survivorship, Ac- 
cording to the trial court, even though 
the plaintiffs mother had not asserted 
her right to partition during her life- 
time, it could not be said that she had 
no interest in the suit properties, that 
whatever interest she acquired under 
S. 3 (2) of the Act, became absolute 
under S. 14 (1) of the Hindu Succession 
Act, and that once S, 14 (1) operated, 
there was no question of tha rule of 
survivorship applying. In this view, the 
trial Court held that the plaintiff was 
entitled to claim a one-fourth share in 
the properties as one of the two heirs to 
her mother who had earlier acquired a 
half share in the suit properties, which 
was the share her husband possessed at 
the time of his death, 


5. The matter was taken up in appeal 
by the defendants to this court in A. S. 
No, 369 of 1970 and it came up before 
Ismail J. (as he then was). The learned 
Judge, relying on his own earlier deci- 
sion in C.S, No. 57 of 1964, dated 5-12- 
1968* (Dhanalakshmiammal v, Official 
Trustee, Madras), held that even with 
regard to the interest of a Hindu widow 
under S, 3 (2) -of the Act, the provisions 
of S, 14 (1) of the Hindu Succession Act, 
would be applicable. It is the correct- 
ness of that view of the learned Judge 
which has been challenged in this 
Letters Patent appeal, by the first de- 
fendant, 


6. According to Mr. Kesava Iyengar, 
earned counsel for the appellant, the 
decision in C, S. No, 57 of 1964, will 
not apply to the facts of the present 
case, for, in that case, the suit was filed 
by a Hindu widow hereself during her 
lifetime for partition to work out her 
right acquired under Section 3 (2) of 
the Act and it was during the pendency 
of that suit she died and her daughters 
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were brought on record as legal repre- 
sentatives, which is not the case here, 
The submission of the learned counsel 
is that the right acquired by a Hindu 
widow under the provisions of the Act 
is only to claim the same share as the 
husband’s if a partition takes place, 
and such a right cannot be an ‘interest’ 
in any specified property, and that if 
any step has been taken by the widow 
to make that right a specific interest 
and to reduce that interest into posses- 
sion, then it can be said that she is pos- 
sessed of some property attracting the 
operation of Section 14 (1) of the Hindu 
Succession Act; but, where she continues 
to remain in the joint family and does 
not assert her right to use for partition, 
such a right is extinguished on the death 
of the widow, and whatever right she 
had would survive to the joint family, 


T. Mr. Kesava Iyengar, in support of 
his submission, referred to the Full 
Bench decision of this Court in Parappa 
v. Nagamma, AIR 1954 Mad 576. In that 
case, the Full Bench dealt with the 
scope of S, 3 (2) of the Act, and Subba 
Rao, J., (as he then was) speaking for 
the Full Bench, has observed that Sec- 
tion 3 (2) of the Act does not bring 
about a severance of interest of the de- 
ceased coparcener, that the Hindu 
widow is not raised to the status of a 
coparcener though she continues to be 
a member of the joint family as she was 
before the Act, that the Hindu concep- 
tion that a widow is the surviving half ` 
of the deceased husband is based on the 
fiction that she continues the legal per- 
sona of the husband till partition, that 
from the standpoint of the other male 
members of the joint family the right to 
survivorship is suspended till the life- 
time of the widow and that the legal 
effect of the fiction is that the right of 
the other members of the family would 
be worked out on the basis that the 
husband died on the date when the 
widow passes away. According to Mr. 
Kesava Iyengar, if as per the decision 
of the Full Bench, there is no disrup< 
tion in the family and the widow con- 
tinues to be a member of that joint 
family and the right of survivorship is 
merely suspended during her lifetime it 
js clear that if the widow as in this 
case, without asserting her rights and 
filing a suit for partition dies, the sur- 
vivorship which stood suspended during 
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her lifetime will automatically get re- 
vived and her share will go to the joint 
family by survivorship. 


8. The decision of the above Full 
Bench has been referred to with ap- 
proval by the Supreme Court in Lakshmi 
Perumallu v. Krishnavenamma, AIR 
1965 SC 825, Satrugkam v, Saburajpari, 
AIR 1967 SC 272 and Controller E. D. 
Madras v. Kuppuswami, AIR 1977 SC 
2069, and, therefore, the principle laid 
down by the above Full Bench decision 
cannot any longer be doubted, However, 
it is significant to note that the above 
Full Bench decision was rendered at a 
time when the Central Act XXX of 1956 
(Hindu Succession Act) had not come 
into force. The Full Bench has dealt 
with the question as to what happens if 
a Hindu widow dies without working 
out her rights acquired under Section 3 
(2) of the Act. Under the law then in 
force, an interest devolving on a Hindu 
widow under the vrovisions of Section 3 
(2) of the Act, was taken as a ‘limited 


interest’ known as a ‘Hindu woman’s 
estate’ and on the termination of that 
estate, the rule of survivorship will 


automatically apply. The position would 
be different if widow had during her 
lifetime worked out her rights devolved 
on her under Section 3 (2) of the Act 
by filing a suit and reducing the pro- 
perty relatable to her share to her pos- 
session. It is on this basis the Full 
Bench held that conferment of same 
rights on a Hindu widow as those of 
her husband, under Section 3 (2) of the 
Act, will not automatically result in a 
division of the joint family, and so long 
as a partition is not sought for by the 
widow, the family should be taken to 
be joint and if the widow dies without 
working out her rights, the property 
will revert to the joint family, Thus, 
the Full Bench merely states the legal 
position arising as a result of a Hindu 
widow who had acquired certain rights 
under Section 3 (2) of the Act on the 
death of her husband, dying without 
seeking a partition. The said decision, 
however, cannot be said to hold the 
field even after the enactment of Cent- 
ral Act XXX of 1956 (Hindu Succession 
Act) which has introduced Section 14 (1) 
which reads as follows — 


*14 (1). Any property possessed by a 
female Hindu, whether acquired before 
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or after the commencement of this Act, 
shall be held by her as full owner 
thereof and not as a limited owner. 

Explanation: In this sub-section ‘pro- 
perty’ includes both movable and im- 
movable property acquired by a female 
Hindu by inheritance or devise, or at a 
partition, or in lieu of maintenance or 
arrears of maintenance or by gift from 
any person whether a relative or not, 
before, at or after her marriage, or by 
her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsoever and also any such 
property held by her as stridhana im- 
mediately before the commencement of 
this Act.” 

9. According to Section 14 (1), any 
property possessed by a female Hindu, 
whether acquired before or after the 
commencement of the Act, will become 
her absolute property. There cannot he 
any dispute that the plaintiff's mother, 
in the case on hand, obtained a widow’s 
estate on the death of her husband as 
contemplated by Section 3 (3) of the 
Act. The question whether under Sec- 
tion 14 (1) of Central Act XXX of 1956, 
the widow’s.estate becomes absolute or 
not on the coming into force of that 
Act, cannot be taken to be covered by 
the Full Bench decision. 

10. According to Section 3 (2) of the 
Act, where a Hindu dies leaving at the 
time of his death an interest in the 
Hindu joint family property, his widow 
shall, subject to the provisions of sub- 
section (3), have in the property the 
same interest as he himself had, The 
interest the husband had in this case 
was a half share in the suit properties 
and that half share devolved on his 
widow on his death, Of course, this 
right is subject to sub-section (3), which 
says that the widow does not become 
the absolute owner, but she shall have 
only a limited interest known as 
a ‘Hindu woman’s estate’, A conjoint 
reading of both sub-sections (2) and (3) 
of Section 3 of the Act would clearly 
indicate that a Hindu widow shall have 
in the property of the joint family the 
same interest as the husband had. Of 
course, that right is curtailed to the ex- 
tent indicated in sub-section (3). It is 
true, in this case, the plaintiff's mother 
did not assert her rights or work out 
her rights by filing a suit for partition 
during her lifetime. But the question is 
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not as to what she did or did not do, 
during her lifetime, but as to what was 
the interest she had on the date of the 
commencement of Central Act XXX of 
1956, Admittedly, on that date, she had 
the same interest in the suit properties 
as her husband had at the time of his 
death, It is not in dispute that her hus- 
band had a half share in the suit pro- 
perties at the time of his death. That 
half share devolved under Section 3 (2) 
of the Act, on the plaintiff’s mother. 
That interest which she acquired had 
not been lost by her or extinguished on 
the date of ‘the commencement of 
Central Act XXX of 1956, The question 
whether she lost her right by not filing 
a suit for partition during her lifetime 
will arise only if Section 14 (1) had not 
intervened in the meanwhile. If Sec- 
tion 14 (1) has operated even before her 
death, in 1963, then, there is no ques- 
tion of any rule of survivorship apply- 
ing. On the date when Section 14 (1) 
came into operation, admittedly, the 
plaintiff's mother had, in the suit pro- 
perties, the same interest as her hus- 
band had, that is, a half share in the 
suit properties. According to the learn- 
ed counsel for the respondent that 
interest which devolved on her would 
get enlarged by virtue of the provisions 
of Section 14 (1). However, according to 
Mr. Kesava Iyengar, Section 14 (1) will 
operate only when there is a specific 
interest in the property and a mere 
right to sue for partition in respect of 
the property cannot be taken to be a 
specific interest in the property, But, as 
already pointed out, Section 3 (2) of the 
Act does not give a mere right to sue 
for partition to the Hindu widow, but 
it gives the entire interest of the hus- 


band to the widow on his death, subject 


te that being limited to the provisions 
of sub-section (8) thereof. If the conten- 
tion of Mr. Kesava Iyengar is accepted 
that the word ‘property’ occurring in 
Section 14 (1) of Central Act XXX of 
1956 will have to be understood as 
meaning a ‘specific property’ or a 
‘specified interest in a property’, in that 
event that section will lose much of its 
force or application and the object with 
which that section has been introduced 
in the statute will be substantially de- 


feated. 

bs 11. Mr. Kesava Iyengar himself con- 
edes that if the plaintiff’s mother, dur- 
her lifetime had worked out her 
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rights which she had acquired under 
Section 3 (2) of the Act, the position 
would have been different and in such 
a case Section 14 (1) of Act XXX of 
1956 may operate but not in a case 
where the widow had not asserted her 
rights and had not chosen to claim par- 
tition of her share, This submission of 
the learned counsel seems to place much 
emphasis on the date of death of the 
Hindu widow and how the property will 
devolve on her death, But as we have 
already pointed out, the point of time 
at which the applicability of Section 14 
(1) has to be tested is the date when the 
Act came into force. On 17th June 1956, 
the Act came into force and admitted- 
ly, the interest acquired by the plain- 
tiffs mother under Section 3 (2) of the 
Act had not been extinguished or sur- 
rendered on that day. We are not in- 
clined to agree with the learned counsel 
for the appellant that Section 14 (1) will 
have operation only when the widow 
had an interest in a specified property 
or a specific interest in a property and 
not when she is in joint possession along 
with other members of the family. 


12, It cannot be disputed that in a 
joint family possession of the joint 
family properties by one coparcener is 
for the benefit of all the coparceners. 
Therefore, the first defendant and his 
mother should be taken to have been in 
joint possession of the properties. In our 
view, even a joint interest owned by the 
Hindu widow and her joint possession 
will attract the operation of Section 14 
(1) of Act XXX of 1956. Unless it is 
possible to say that on the date of the 
commencement of Act XXX of 1956 the 
widow had no interest in any of the 
joint family properties, which it is not 
possible to say on the facts of this case 
where admittedly the plaintiffs mother 
had not renounced or relinguished her 
rights acquired by her under Section 3 
(2) it is not possible to say that S. 14 
(1) cannot have operation. It is also now 
well-settled that the word ‘possession’ 
occurring in Section 14 (1) does not 
mean only physical possession, but in- 
cludes also legal possession, If the first 
defendant and his mother can be taken 
to be in joint possession, under law, 
then such interest and joint possession 
of the plaintiff’s mother in the suit pro- 
perties will be enlarged into an abso- 


lute estate under Section 14 (1). 
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13. The above appears to be the view 
taken by Ismail, J. (as he then was) in 
his earlier decision in C. S, No. 57 of 
1964 dated 5-12-1968 (Dhanalakshmi- 
ammal v, Official Trustee, Madras), 
which has been followed by him in this 
case as well. The said view of Ismail, J. 
has been approved by a Bench of this 
court in Narasimhachari v, Andalammal, 
(1978) 2 Mad LJ 520: (AIR .1979 Mad 
31). 

14. According to Mr. Kesava Iyengar, 
learned counsel for the appellant, the 
judgment of Ismail, J. (as he then was) 
was on a different set of facts, that in 
that case a Hindu widow herself had 
filed a suit during her lifetime for parti- 
tion and that, therefore, it was held that 
as the widow had chosen to work out 
her rights by filing the suit for partition 
it should be taken that she had becomé 
entitled to a specific interest in the pro~ 
perties but that principle will not apply 
to the case on hand, where a Hindu 
widow died without working her rights 
by filing a suit for partition during her 
lifetime,. Though such a distinction may 
be material in the matter of determina- 
tion of the question of succession on 
the death of a Hindu widow, that dis- 
tinction appears to have no impact on 
the applicability of Section 14 (1) of 
Central Act XXX of 1956. The only 
thing we have to consider for deciding 
the question of applicability of Sec- 
tion 14 (1) is to see whether the Hindu 
widow had an interest in any ‘property’ 
as defined in the Explanation to that 
section. Admittedly, by virtue of the 
provisions of Section 3 (2) of the Act, 
the widow in this case had acquired the 
same interest in the properties as her 
husband had at the time of his death. 
It cannot be disputed that the husband 
had a half share in the properties at 
the time of his death. On his death that 
half share devolved on his widow, That 
is an interest in immovable property 
and that interest was possessed by her 
on the date of the commencement of 
Central Act XXX of 1956. Therefore, 
we do not see how the applicability of 
Section 14 (1) can be avoided in this 
case merely on the ground that either 
before or after the commencement of 
the Hindu Succession Act, the widow 
kent quiet without working out her 
rights by filing a suit for partition. If a 
Hindu widow had an interest in a pro- 
perty as in this case, that interest would 
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become absolute by virtue of the sta- 
tute, not at her volition. Therefore, the 
operation of the statute cannot be de- 
cided with reference to the conduct of 
the widow after the commencement of 
the Hindu Succession Act. Even if 4 
Hindu widow had not chosen to file a 
suit for partition after the commence- 
ment of the Succession Act, the interest 
which she possessed at the time of the 
commencement of that Act having be- 
come enlarged into an absolute estate, 
there is no necessity for her to file a 
suit for partition for her half share in 
the properties which was acquired by 
her as a limited owner as a ‘woman’s 
estate’, and therefore, the rule of sur- 
vivorship can no longer apply with ref- 
erence to such interest. 

15, In Narasimhachari v, Andalam- 
mal, (1978) 2 Mad LJ 520: (AIR 1979 
Mad 31), the Division Bench held that 
the interest acquired by a Hindu widow 
under Section 3 (2) of the Act gets en- 
larged on the commencement of Central 
Act XXX of 1956. But that was a case- 
where the widow made an unequivocal 
demand for partition and therefore the 
learned counsel for the appellant sub- 
mits that the principle laid down in 
that decision will apply only to a case 
where the widow during her lifetime 
had made an unequivocal demand for 
partition and thus making her interest, 
acquired under Section 3 (2) of the Act, 
defined and specific. 

16. In Mothi Mondi Ambalam v. 
Alagammal, (1975) 88 Mad LJ 551, an- 
other Division Bench of this court, how- 
ever, dealt with a case where no de- 
mand for partition was made by a 
Hindu widow. In that case, the Division 
Bench held that the mere absence of a 
demand for partition or the fact that 
such a widow secured her interest in a 
partition prior to 1956, would not make 
any difference in so far as the nature 
and value of her vested right acquired 
under Section 3 (2) of the Act is con- 
cerned, The Division Bench further 9b- ~ 
served in that case that once the inter- 
est of a post 1937 widow prior to the 
Hindu Succession Act in the coparcenary 
is conceded as a vested statutory right, 
then she should be deemed, at any rate, 
to be in constructive, though not physi- 
cal, possession of her share, which is 
‘property’ in the eye of law on the date 
when the Hindu Succession Act came 
into force. According to the learned 
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Judges in that case, the right which a 
Hindu widow got under Section 3 (2) of 
the Act gets automatically crystallised 
on the commencement of Central Act 
XXX of 1956, and that right gets en- 
larged by operation of Section 14 (1) of 
the 1956 Act, Though the learned coun- 


sel for the appellant, Mr. Kesava Iyen- > 


gar, seeks a reconsideration of the said 
decision on the ground that, the decision 
of the Full Bench in Parappa v. Nag- 
amma, AIR 1954 Mad 576 has not been 
adverted to, we are in respectful agree- 
ment with the view taken by the Divi- 
sion Bench in Mothi Mondi Ambalam v. 
Alagammal, (1975) 88 Mad LW 551. The 
same view had been taken by Rama- 
murti, J. in Soliappa Mudaliar v. 
Meenakshiammal], (1970) 1 Mad LJ 383. 

47, In the light of the above discus- 
sion, we have to uphold the view taken 
by Ismail, J. (as he then was) that the 
plaintiff in this case is entitled to a one- 
fourth share in the suit properties. In 
the result, the Letters Patent appeal 


- fails and is dismissed. There will how- 


ever be no costs. 
Appeal dismissed. 
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Aravamuthan and others, Respondents. 


i C. R. P. No. 2515 of 1980, D/- 2-12- 
1980, 

(A) Tamil Nadu. Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 22 — 
Refusal of landlord to carry out repairs 
—— Tenant cannot without recourse to 
S. 22 carry out repairs and claim adjust- 
ment of amount towards rent payable. 

(Para 11) 


(B) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 25 — 
Revision — Eviction order by Rent Con- 
troller on two grounds — Order upheld 
by Appellate Authority on one ground 
only — Im revision by tenant landlord 
is aggrieved person and can claim that 
eviction order should be rested on 
ground decided against him’ by Appel- 
late Authority as well. AIR 1958 Madh 
Pra 221 and C. R. P. No, 2597 of 1965, 
D/- 10-1-1969 (Mad), Rel. on, (Para 5) 

(C) Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10 (3) 
(a) (ü) — Bona fide requirement — 
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House at Kumbakonam required for 
residence of landlords’ mother who de- 
sired to spend rest of her life in wor- 
ship of God and other pursuits predomi- 
nantly religious and orthodox — Re- 
qu'rement, held, was bona fide, (Para 16) 
Cases Referred : Chronological Paras 


(1969) C. R. P. No. 2597 of 1965, D/- 
10-1-1969 (Mad), O. Jayalakshmi Am- 
mal v. K. Pattabhiramayya 15 

AIR 1958 Madh Pra 221 15 

(1877) 19 QBD 174: 56 LT 876: 56 
LJQB 447 Ex Parte Official Receiver, 
In re Reed Bowen & Co. 15 


R. G. Rajan, for Petitioner; 
Ramabadran, for Respondents. 


ORDER :— The tenant is the peti- 
tioner. The respondents-landlords filed a 
petition in R. C. O, P. No. 7 of 1979 for 
an order of eviction against the peti- 
tioner under Sections 10 (2) (i) and 10 
(3) (a) (i) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 18 of 
1960, as amended by Act 23 of 1973 
(hereinafter referred to as the Act). Ac- 
cording to the case of the respondenis, 
the property in the occupation of the 
petitioner belonged to the joint famiiy 
of respondents 1 to 3, their father and 
brother one deceased Gopalan. In 1953, 
the father renounced the world and be- 
came an ascetic and also released his 
share in the property in favour of his 
sons, the respondents 1 to 3 herein and 
Gopalan. Gopalan, the brother of re- 
spondents 1 to 3 and husband of the 
fourth respondent and father of re- 
spondents 5 and 6, died subsequently 
and the respondents became the owners 
of the property in question. The peti- 
tioner, according to the case of the re- 
spondents, became a tenant in respect 
of this property through one Venkata- 
nathan. On an earlier occasion, an ap- 
plication for eviction in R. C, O. P. No. 
14 of 1971 was filed by the first respon- 
dent herein against Venkatanathan, 
since deceased, and the petitioner on the 
ground of wilful default and that the 
petitioner is a sub-lessee under Venkata- 
nathan and the application for eviction 
was allowed by the Rent Controller and 
the order was affirmed in appeal. But in 
C. R. P. No. 2418 of 1973, it was held 
that the petitioner is a direct tenant of 
the first respondent and others, The re- 
spondents stated that the mother of re- 
spondents 1 to 3 is an old pious, reii- 
gious and orthodox lady and is anxious 
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to spend the evening of her life at 
Kumbakonam with a view to take dips 
in the holy Cauvery and have the wor- 
ship of the deity in the temple in order 
to secure salvation for her soul, It was 
also the further case of the respondents 
that the third respondent had been in- 
sane for some years and that the 
doctors had advised that his recovery 
would be faster if there is a change of 
climate and environment and, therefore, 
the respondents bona fide needed the 
premises in the occupation of the peti- 
tioner for these purposes, The respon- 
dents further stated that in spite of the 
adjudication in C. R. P. No, 2418 of 1973, 
the petitioner did not pay any rent from 
October 1973 till the end of 1978, though 
the tenancy commenced from May 1970 
onwards and the default in the payment 
“of rents committed by the petitioner 
was. characterised as wilful default. The 
respondents also stated that as regards 
the advance of Rs. 2,000/~ which was 
directed by the order in C. R. P. No. 
2418 of 1973 to be adjusted against the 
rents payable by the petitioner, it could 
not be so done because the petitioner 
instituted a suit in O. S. No. 238 of 1973, 
District Munsif’s Court, Kumbakonam, 
against Venkatanathan and the first re- 
spondent herein and also obtained a 
decree against the said Venkatanathan. 
Alleging that in spite of several notices, 
the petitioner had not paid the rents 
and that such non-payment was wilful, 
the respondents filed the application for 
reviction-as aforesaid under Sections 10 
(2) (i) and 10 (3) (a) (i) of the Act. 


2. The petitioner, while accepting the 
status of the first respondent as land- 
lord, disputed that of the respondents 2 
to 6. According to the case of the peti- 
tioner, Venkatanathan, an agent of the 
first respondent required a sum of Ru- 
pees 2,000/- to be given as advance to 
be adjusted towards the future rents 
for the purpose of carrying out repairs 
to the building and that when the build- 
ing was so let out in 1970, the petitioner 
paid a sum of Rs. 2,000/-. But Venkata- 
nathan did not effect any repair, nor 
did he provide water tap connection as 
'promised. In addition, the petitioner also 
claimed that municipal taxes, repair 
charges, water tap connection charges, 
additional electric deposits, ete. have all 
been paid by him and these amounts as 
well as the amount of Rs. 2,000/- have 
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to be adjusted as against the rents pay- 
able by the petitioner, Referring to the 
proceedings initiated on the former oc- 
casion in R, C. O. P. No. 14 of 1971 ay 
the lst respondent herein, the petitioner 
stated that it was only on account of 
the stand taken by the first respondent 
regarding the advance amount of Ru- 
pees 2,000/-, the petitioner was obliged 
to institute the suit in O. S. No. 238 of 
1973 and obtained a decree against 
Venkatanathan and claimed that the 
costs in that suit has also to be adjusted 
towards the rent, The petitioner ap- 
pended the details of the amounts paid 
and expenses incurred by him and ac- 
cording to this statement, the rent pay- 
able by the petitioner for the period in 
question would be Rs. 10,600/-, while 
the amounts expended by him in respect 
of the house in the payment of properly 
taxes, water tap connection charges, re- 
pair charges, additional electric deposit, 
etc, totalled up to Rs. 10,928.46, In other 
words, the petitioner pleaded that there 
was an excess amount in a sum of Ru- 
pees 328.46 P. to his credit which had 
to be adjusted towards the rent for 
future months. The petitioner, therefore, 
contended that there was no question of 
any default much less wilful default in 
the payment of rents as claimed by the 
respondents, The requirement by the 
respondents of the premises in question 
for the purpose of the mother of the re- 
spondents 1 to 3 as well as for accom- 
modating the third respondent was 
stated to be not bona fide. An objection 
that the petition for eviction is also bad 
for misjoinder of respondents 2 to 6 
who are not landlords was also taken. 
On these grounds, the petitioner prayed 
for the dismissal of the application for 
eviction filed by the respondents. 


3. The learned Rent Controller (Dis- 
trict Munsif), Kumbakonam, on a consi- 
deration of the oral as well as the docu- 
mentary evidence, held that the appli- 
cation filed by the respondents is main- 
tainable and that the claim of adjust- 
ment made by the petitioner in respect 
of all the amounts detailed in the 
counter cannot be allowed and that even 
deducting such adjustable and allowable 
amounts as have been claimed by che 
petitioner, the petitioner owes consider- 
able amounts to the respondents and 
that there was no justification whatever 


for the non-payment of the rents ever 
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since the date of inception of the ten- 
ancy and that such non-payment of the 
rents, in the circumstances of the case, 
would be nothing but wilful. On the 
question whether the respondents have 
established that they bona fide require 
the premises in the occupation of the 
pe-itioner, the Rent Controller took into 
account the circumstances’ of the case 
and on the evidence concluded that the 
respondents have established that they 
bona fide require the building for ae- 
commodating their mother, On these 
conclusions, an order for eviction was 
passed against the petitioner. Aggrieved 
by this, the petitioner preferred an ap- 
peal in C. M. A. No. 43 of 1979 to the 
Appellate Authority (Sub Court) Kum- 
bakonam. The Appellate Authority, on 
a consideration of the stand: taken by 
the petitioner in the reply notice issued 
by the petitioner as well as in the course 
of the proceedings in R. C. O, P. No, 14 
of 1971, held that the application for 
eviction at the instance of the respon- 
dents was maintainable, as the petitioner 
had admitted. that the respondents would 
be the landlords in respect of the pro- 
perty in his occupation. On the question 
of wilful default, the Appellate Auth- 
ority held that certain amounts claimed 
by the petitioner by way of adjustment 
could not be so adjusted as the expendi- 
ture was incurred by the petitioner 
without the consent of the respondents 
and that even after adjusting seme of 
the payments made by the petitioner, 
the petitioner had not satisfactorily ex- 
plained the non-payment of the rents 
for several years after the commence- 
ment of the tenancy and in that view 
held that the petitioner had committed 
wilful default in the. payment of rents. 
As regards the: bona fide requirement of 
the respondents, the Appellate Auth- 
ority concluded that it had not been 
established that the third respondent is 
an insane person and that for the pur- 
pose of accommodating him and also for 
the purpose of enabling the mother of 
respondents 1 to 3 to spend the evening 
of her life at Kumbakonam, the pre- 
mises is required bona fide. In view of 
the conclusions arrived at on the ques- 
tion of wilful default, the order for 
eviction passed by the Rent Controller 


was upheld and the appeal was dis- 


missed. 
4. The question of fhe maintainability 
of the application for eviction by the 
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respondents herein has been found in 
their favour by the authorities below. 
Indeed, the learned counsel for the peti- 

tioner did not in any manner challenge 
this finding of the authorities below, 
Even otherwise, it is found from the 
terms of the release deed Exhibit A-I 

dated. 28-1-1963 that the father of re- 
spondents 1 to 3 Srinivasaraghavachariar 
had become an ascetic and had releas- 
ed his share in. the property in favour 
of his sons, namely, respondents 1 to 3 
herein and deceased Gopalan and, there- 
fore, all the four sons became entitled 

to the property and after the death of 
Gopalan, the respondents 4 to 6 are also 
entitled to the share of the deceased 
Gopalan, It is thus obvious that the re- 

spondents are the persons who are en- 

titled to the property and also entitled _ 
to receive rents therefrom and would™ 
undoubtedly be landlord in relation to 

the building in the occupation of the 

petitioner. Exhibit A-4 is the certified 

copy of the reply notice dated 5-1-1971 

sent by the petitioners advocate in 

R. C. O. P. No, 14 of 1971 and Exni- 

bit A-5 is the counter filed by the peti- 

tioner in those proceedings. Under Ex- 

hibits A-4 and A-5, the petitioner has 

specifically) taken up the position that 

the first respondent herein alone is not 

the owner of the premises and that it 

belongs to his other brothers as well. As 

a matter of fact, under Exhibit A-5, the 

petitioner has stated that the application 

filed by the first respondent in R.C.O.?. 

No. 14 of 1971 is bad for the non-joinder, 
of the other brothers, In the course of 

the deposition of the petitioner who has 

been examined as R. W. 1, the petitioner 

has admitted the correctness of what has 

been stated under Exhibits A-4 and A-5. 

Under these circumstances, the objection 

raised by the petitioner that the appli- 

cation for eviction filed by the respon- 

dents is not maintainable cannot be sus- 

tained. The finding of the authorities 

below that the petitioner had accepted 

in the prior proceedings that all the 

brothers of the first respondent would 

be landlords and, therefore, the respon- 

dents 1 to 3 and the legal representa- 

tives of the deceased brother Gopalan 

who are respondents 4 to 6 would he, 
landlords entitled to maintain the appli- 
cation, is perfectly correct and does not 
suffer from any infirmity. 


5. The question whether the peti- 
tioner committed wilful default in the 
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payment of rents may be now consid- 
ered, In the application for eviction, the 
respondents have stated that the peti- 
tioner came into possession of the pro- 
_perty in May 1970 through one Venkata- 


° nathan and that the rents had remained 


unpaid from October 1973 till the end 
of 1978. In answer to this, the petitioner 
claimed that he is entitled to adjust the 
rents payable by him as against the 
amounts expended by him and detailed 
jn the counter filed by him. It is not in 
dispute that ever since the inception of 
the tenancy, no amount had been paid 
by the petitioner towards rent to the 
respondents. It would be convenient to 
take up the items mentioned in the 
counter of the petitioner and to find out 
how far the petitioner is in order in 
claiming an adjustment with reference 
F to those amounts. 


6. The first item mentioned by the 
petitioner is a sum of Rs. 2,000/- paid 
on 22-4-1970 by cheque as advance, It 
is found from the evidence that this 
cheque was cashed by one Venkata- 
nathan who had _ been held to be the 
agent of the first respondent in C. R. P. 
No, 2418 of 1973. R.C.O.P, No. 14 of 
1971 was filed by the first respondent 
herein against Venkatanathan and the 
petitioner on the ground of wilful de- 
fault in the payment of rents and that 
Venkatanathan was the main tenant and 
the petitioner was a sub-lessee under 
him and, therefore, an order for eviction 
x Should be passed. Though the Rent Con- 
troller as well as the Appellate Auth- 
ority in C. M. A, No. 25 of 1972 upheld 
the contention of the first respondent 
herein, in C. R. P. No, 2418 of 1973 dis- 
posed of on 16-1-1974, it was held that 
the petitioner was the tenant of the first 
respondent and that Venkatanathan 
merely functioned as the agent of the 
first respondent and that there was no 
default in the payment of rent. It was 
also further found that Venkatanathan 
had received the amount of Rs. 2,000/- 
from the petitioner as advance to be ad- 
justed in future ‘rents, Though this was 
the final adjudication in the Civil Re- 
vision Petition, ‘yet, even during the 
r pendency, the petitioner instituted a suit 
in O. S. No, 238 of 1973, in the District 
Munsif’s Court, Kumbakonam, for the 
recovery of the sum of Rs. 2,009/- 
against Venkatanathan and the first re- 
spondent herein. The suit was -decreed 
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against Venkatanathan and was dismiss- 
ed against the first: respondent, The 
plaint in that suit has been marked as 
Exhibit A-7 and the judgment therein 
is marked as Exhibit A-9. Presumably, 
while disposing of C. R, P, No. 2418 of 
1973, ‘this .court proceeded on the foot- 
ing that the amount of Rs. 2,000/- re- 
ceived by Venkatanathan as advance 
would be available for adjustment. But 
the subsequent events, namely, the in- 
stitution of O. S. No, 238 of 1973, in 
District Munsif’s Court, Kumbakonam, 
and the obtaining of a decree for that 
amount against Venkatanathan rendered 
the adjustment impossible, with the re- 
sult that it is not open to the petitioner 
to claim that that amount should be ad- 
justed as against the rents payable by 
the petitioner in respect of his occupa- 
tion of the premises belonging to the 
respondents here, The evidence of the 
petitioner examined as R. W. 1 also 
indicates that the amount of Rs. 2,000/- 
advanced to Venkatanathan is shown in 
the loan account and that it is not men- 
tioned that it was in respect of advance 
towards the house. It is also the fur- 
ther evidence of R. W. 1 that he filed 
an application for executing the decree 
in O., S. No. 238 of 1973 and that he did 
not file any full satisfaction memo there- 
in. This evidence of R. W. 1 would 
clearly indicate that the sum of Ru- 
pees 2,000/- had nothing whatever to do 
with the advance as such and that even 
if it was paid to Venkatanathan as such, 
the petitioner had obtained a decree 
against him and had also executed that 
decree and had not entered a full satis- 
faction, with the result that the decree 
is still outstanding. Under those circum- 
stances, the amount of Rs. 2,000/- can- 
not be treated to be advance as such 
received by the first respondent in re- 
spect of the property and, therefore, 
adjustable towards rent at the instance 
of the petitioner. 

7. The next two items in respect of 
which the petitioner claims an adjust- 
ment are, (1) interest- on the said 
amount of Rs. 2,000/- at 12 per cent per 
annum from 23-4-1970 to 31-1-1974; and, 
(2) interest from 1-2-1974 to 31-1-1979 
at 6 per cent per annum, amounting 10 
Rs, 900/- and Rs. 610/- respectively, The 
suit in O, S. No, 238 of 1973, District 
Munsif’s Court, Kumbakonam, as notic- 
ed already was dismissed against the 
first respondent and decreed only against 
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Venkatanathan. The decree provided for 
the payment of interest at 6 per cent 
per annum on Rs. 2,000/- from 1-2-1972 
till the date of payment only against 
Venkatanathan, Since the suit had. been 
dismissed against the first respondent, 
no interest payable on the amount 
decreed can be adjusted against the first 
respondent herein towards the rents 
payable by the petitioner, In addition, 
the petitioner has also not succeeded in 
establishing that there was any agree- 
ment between him and the respondents 
that the petitioner is entitled to interest 
on the amounts decreed as against 
Venkatanathan and such interest is also 
adjustable as against the rents payable 
by the petitioner. Under these circum- 
stances, the petitioner is not entitled to 
adjust the interest on the amount of ad- 
vance of Rs. 2,000/-, namely Rs, 900/- 
and Rs. 610/- towards rents payable by 
the petitioner, 


8. The next item relates to the pay- 
ment of municipal taxes in respect of 
the premises in the occupation of the 
petitioner from the second half year on 
1973-74 to the first half year of 1978-79. 
No doubt, it will be the duty of the 
owner of the premises to pay the muni- 
cipal taxes. But the petitioner has paid 
under Exhibit B-3 the tax due to the 
Municipality as an occupier, though the 
petitioner, in the course of his evidence 
would admit that no notice with refer- 
ence to the payment of municipal taxes 
was sent to him in his capacity as an 
occupier and no distraint proceedings 
were also taken, Even though it does 
not appear that there was any agree- 
ment as such between the petitioner and 
the respondents with reference to the 
payment of municipal taxes, yet, since 
the primary liability for the payment 
thereof rests with the landlords-respon- 
dents and that liability had been dis- 
charged by the petitioner by payment 
amounting to Rs. 1,951.29 P., this pay- 
ment must be given effect to and ad- 
justed towards the rents payable by the 
petitioner. 


9. The petitioner claims an adjust- 
ment of a sum of Rs. 162.17 P. with 
reference to charges paid for securing a 
water tap connection, The evidence of 
the petitioner in this regard is to the 
effect that he did not secure any per- 
mission in writing from anyone for tn- 
stalling the water tap connection, It is 
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also his further evidence that in the 
agreement no mention whatever was 
made as regards the water tap connec- 
tion. Though the petitioner would now 
claim that Venkatanathan agreed 10_ 
provide water tap connection even abt 
the time when the tenancy commenced, 
the petitioner would admit that he did 
not give any notice to Venkatanathan 
complaining that no such water tap con- 
nection had been provided. It is also not 
the case of the petitioner that there was 
any agreement that the expenses 
incurred by him in connection with the 
securing of water tap connection can be 
adjusted towards the rent for the pre- 
mises, Under these circumstances, the 
mcurring of the expenditure by the 
petitioner in a sum of Rs, 162.17 P. can- 
not be held te be an expenditure which 
would be binding on the respondents * 
and adjustable as such against the rents 
payable by the petitioner. 

10, The next item, adjustment of 
which is claimed by the petitioner re- 
lates to costs incurred with reference to 
the institution of O. S. No. 238 of 1973, 
in District Munsif’s Court, Kumbakonam. 
Even here, the petitioner is not entitled 
to claim any adjustment as against the 
respondents since the petitioner has ad- 
mitted that the suit O. S. No 238 of 
1973 was decreed against Venkatanathan 
with costs. If the petitioner had secur- 
ed a decree for costs against Venkata- 
nathan, even according to him, it is not 
permissible for the petitioner to claim 
adjustment of the costs awarded under 
the decree in O. S. No. 238 of 1973 
against Venkatanathan against the rents 
payable by the petitioner to the respon- 
dents. 

11. The next item in respect of which 
the petitioner claims an adjustment is a 
sum of Rs. 655/- stated to have been 
spent for repairs effected. In order to 
substantiate this, the petitioner relies 
upon Exhibits B-6, B-7 and B-8, the 
carbon copy of the bill book belonging 
to his shop. No doubt, these documents 
may establish the supply of some 
planks, but there is nothing therein to 
indicate that the respondents or even 
Venkatanathan ever authorised the peti- 
tioner to carry out any repairs to the ~ 
premises in question. The evidence of 
R. W. 1 is to the effect that the re- 
spondents had not authorised the peti- 
tioner to do any repairs. Equally, the 
evidence of the petitioner examined as 
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R. W. 1 shows that no notice was ever 


given by him with reference to the. 


need for repairs and that no proceed- 
ings were also initiated for the purpose 
of enabling the effecting of the repairs. 
If really repairs to the premises in the 
occupation of the petitioner were neces- 
sary, one would ordinarily expect the 
petitioner to have issued a notice to the 
respondents asking them to carry out 
the necessary repairs or at least the 
petitioner would have secured the auth- 
orisation from the respondents to carry 
out the repairs and to adjust the ex- 
penses incurred therein towards the 
rents payable. But no such document or 
authorisation is forthcoming. In addi- 
tion, the petitioner has not made any at- 
tempt whatever to examine any of those 
persons who were employed in the car- 
rying out of the so called repairs to the 
building. It has also not been establish- 
ed that the consent of the respondents 
was taken to incur the expenditure for 
repairs and to adjust the same against 
the rent. Further, before the tenant can 
carry out the repairs at his expense, 
the procedure under S, 22 of the Act 
has to be followed by issuing a notice 
to the landlord to carry out the repairs 
within a reasonable time and if it is 
not so done, then the Controller should 
be moved, who thereafter, may direct 
the carrying out of such repairs by the 
tenant and the deduction of the cost 
thereof from the rent payable for the 
building. The proviso to S. 22 of the 
Act also limits the incurring of such 
expenditure towards repairs to one- 
twelfth of the rent payable in respect 
of the building for a year. In the ab- 
sence of a notice by the petitioner to 
the respondents calling upon them to 
carry out the repairs, it cannot be readi~ 
ly assumed that there was an omission 
on the part of the respondents to carry 
out the repairs which would justify the 
effecting of such repairs by the peti- 
tioner and deducting the amount so ex- 
pended from out of the rents. Section 22 
of the Act makes provision for such a 
case and even assuming that there was 
a refusal by the respondents, the peti- 
tioner cannot, without recourse to Sec- 
tion 22 of the Act, proceed to carry out 


the repairs and mulct the landlords 
respondents with the expenses of 
such repairs and claim an adjust- 


ment of such amounts as well. 
claim of adjustment of Rs. 655/~ by ‘the 
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petitioner under this head is, therefore, 
not in order, E 

12. A sum of Rs, 45/- towards addi- 
tional ‘electric deposit made is sought to 
be adjusted by the petitioner against 
the rents payable by him. The person 
in whose name the connection stands is 
the person who is also liable to pay the 
deposit. The amount, therefore, should 
have been paid by the respondents in 
the usual course. But instead it was 
paid by the petitioner. However, the 
respondents would claim that since the 
petitioner consumed more electricity, it 
became necessary to call for an addi- 
tional deposit and, therefore, the re- 
spondents cannot be made to pay’ the 
excess deposit. The demand for addi- 
tional deposit amount was stated to be 
due to the higher consumption of elec- 
tricity. The deposit would also enure 
to the benefit of the respondents, The 
petitioner’s claim of adjustment with 
reference to this amount is in order. 


13. A sum of Rs, 4,350/- is stated to 
have been deposited by the petitioner 
towards rent during the pendency of 
the eviction proceedings in R. C., O. P. 
No. 14 of 1971 and C. M. A, No. 25 of 
1972, With reference to this claim,. the 
Appellate Authority has pointed out, 
after verifying the concerned register, 
that the petitioner has paid four sums 
of Rs. 1,450/-, Rs. 400/-, Rs. 200/- .and 
Rs. 200/- totalling to Rs, 2,250/- only 
and not Rs. 4,350/- as claimed by the 
petitioner, The amount of Rs. 2,250/- so 
deposited by the petitioner has neces- 
sarily to be given credit to and adjusted 
towards the rents payable by the peti- 
tioner, The claim of the petitioner to 
the extent of Rs. 2,250/- as against Ru- 
pees 4,350/- made by him, would be in 
order. Thus the petitioner is entitled 
only to claim an adjustment with ref- 
erence to three items only and no more, 
namely, (1) municipal taxes paid to the 
tune of Rs. 1,951.29 P., (2) additional 
electric deposit Rs. 45/- and, (3) rents 
deposited into court Rs. 2,250/-, totall- 
ing to Rs, 4,246.29 P. Even according to 
the petitioner,, the rents payable since 
the inception of the tenancy is Ru- 
pees 10,600/-,, out of which the peti- 
tioner is entitled to claim an adjustment 
only as regards Rs. 4,246.29 P. There is 
no justification whatever for-not paying 
the balance. It is necessary to point out 
that after the disposal of the Civil Re- 
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vision Petition No. 2418 of 1973, the 
petitioner could have been expected to 
be regular in the payment of rents, but 
he did not do so. Indeed, the petitioner 
had admitted in the course of his evi- 
dence that the adjustment was thought 
of only when a reply to Exhibit A-11 
dated 3-12-1978 was sent and not be- 
fore, It is thus obvious that not having 
paid any rent whatever for a period of 
nearly 8 years ever since the inception 
of the tenancy, the petitioner entertain- 
edthe idea of adjustment ofthe amounts 
only in 1978 and not before, This shows 
that the claim of the petitioner to ad- 
just the rents is not bona fide at all 
and has been thought of only as a de- 


vice to cover up the laches on the part. 


of the petitioner in not having paid the 
rents for a very long period, while be- 
ing fully aware of his obligation to pay 
the monthly rents to the respondents. 
The conclusion of the authorities below 
that the petitioner has committed wil- 
ful default in the payment of rents has 
been clearly established by the evidence 
on record and the conduct of the peti- 
tioner. 


14, It is now necessary to notice the 
contention of Mr. S. Govind Swami- 
nathan, the learned counsel for the re- 
spondents that the Appellate Authority 
was in error in holding that the respon- 
dents have not made out their bona fide 
requirement of the premises in the oc- 
cupation of the petitioner for their own 
use, On this aspect, the contention of 
the learned counsel for the petitioner is 
that the two grounds on which the re- 
spondents rested their application under 
Sec, 10 (8) (a) (i) of the Act have not 
been made out and, therefore, the re- 
fusal by the Appellate Authority to 
grant an order for eviction is correct. 
A further point was also raised that if 
may not be open to the respondents 
who have succeeded in securing an 


order for eviction on one ground to. 


challenge the correctness of the conclu- 
sion of the Appellate Authority on an- 
other ground on which such an order 
was refused. No doubt, the respondents 
are persons who have been affected by 
the finding of the Appellate Authority 
on the question of bona fide require- 
ment, though the ultimate decision is in 
their favour, Having secured’ an order 
in their favour, it is not open to the 
respondents to prefer an appeal against 
the decision of the Appellate Authority 
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on this point alone, as the ultimate order 
is in their favour. A landlord, who urges 
before the authorities below several 
grounds to secure an order for eviction. 
against the tenant and succeeds in 
establishing one of such grounds and 
fails in the others and secures ultimate- 
Iy an order to his favour, is neverthe- 
less a person aggrieved with reference 
to these findings against him, if the 
ultimate decision of the authorities þe- 
low is challenged’ by the opposite party. 
In addition, the functionaries under the 
Act are authorities with jurisdiction to 
enquire into applications for eviction, 
fixation of fair rent, etc, and though the 
entire gamut of the procedure appli- 
cable to civil courts below be applied 
to those authorities, yet, rules of justice, 
equity and good conscience should be 
invoked to relieve difficulties and assist 
situations like the present, In the in- 
stant case, the respondents were not 
able to persuade the Appellate Author- 
ity on the question of bona fide require- 
ment which they urged successfully be- 
fore the Rent Controller. The respon- 
dents by the order of the Rent Control- 
ler, secured an order for eviction on 
two grounds and by the order of the 
Appellate Authority, one of those 
grounds was taken away, though the 
ultimate -order was in their favour, It 
may even be stated that the respondents 
have been relieved of the right to an 
order of eviction on the ground of bona 
fide requirement by the Appellate Auth- 
ority. The respondents would, therefore, 
be persons aggrieved in so far as the 
finding on this aspect went against 
them before the Appellate Authority. 
Under these circumstances, is it not 
open to the respondents to sustain the 
order of eviction on the other ground as 
well? I am of the view that they can. 

15, <A decision reported in Seetaram 
v. Ramabai (AIR 1958 Madh Pra 221) 
supports this view. Hidayathullah, Chief 
Justice of that court (as he then was) 
considered the question, who is a per- 
son aggrieved, 


y 


Quoting with approval 
Lord Rachor in Ex Parte Official Re~ 
ceiver In re Reed Bowen and Co. ((1877) 
19 QBD 174), the learned Judge observ- 
ed that a person aggrieved must þe a 
man against whom a decision has been 
pronounced which has wrongfully refus- 
ed him something which he had a right 
to demand. The learned Judge further 
observed as follows: (at p. 223):— 
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‘In our opinion, without having to 

decide whether O. 41, R, 22 of the Code 
of Civil Procedure applies or not to rent 
control proceedings and appeals arising 
therefrom, we are quite satisfied that 
on general principles, a party who has 
an order in its favour is entitled to 
show that the order is justified on some 
ground which was decided against it by 
the Court below.” 
Ramaprasada Rao, J. (as he then was) 
in O, Jayalakshmi Ammal v. K. Pat- 
tabhiramayya (C. R. P. No. 2597 of 1965, 
D/- 10-1-1969) (Mad) applied the afore- 
said principles to a case where out of 
four grounds urged in support of an ap- 
plication for eviction, only one was 
found in favour of the landlady and the 
Appellate Authority in the appeal filed 
against the order of eviction declined to 
go into the three grounds against the 
landlady and directed that the landlady 
should be given an opportunity to urge 
the other three points as well before 
the Appellate Authority. No doubt, the 
revisional jurisdiction under Section 25 
of the Act is revoked (invoked — Ed.) 
by a person aggrieved by an order of 
the Appellate Authority. But the scope 
of the exercise of the revisional powers 
is not merely restricted to the particular 
ground on which the decision is rested 
but extends to the correctness, legality 
or propriety of any decision or order 
passed in the proceeding and this 
would include, in my view, the power 
to examine the correctness or otherwise 
of a finding adverse to the respondents. 
It would, therefore, be undoubtedly 
open to the respondents to canvass the 
correctness of the finding of the Appel- 
late Authority on the question of bona 
fide requirement and claim that the 
order of eviction should be rested on 
that ground as well, 

16. The two grounds upon which the 
respondents projected their case under 
Section 10 (3) (a) (i) of the Act are that 
the mother of the respondents 1 to 3 is 
an orthodox lady and a believer in 
sastric paradite (practice?) and eager to 
spend the evening of her life desiring 
worship of the Lord everyday and that 
the third respondent who has been in- 
sane for some years has been advised a 
change of place and environment so 
that he can recover, The petitioner dis- 
puted this requirement. The Rent Con- 
troller upheld this claim of the respon- 
dents, while the Appellate Authority 
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rejected the same. The evidence dis- 
closes that the mother of the respon- 
dents 1 to 3 is an orthodox, pious and 
religious lady. Being the wife of a per- 
son who has renounced the world, there 
is nothing unnatural in this bent of 
mind of the mother of respondents 1 to 
3 and her desire to spend the rest of 
her lifetime in Kumbakonam giving her 
an opportunity to take dips in the Holy 
Cauvery and to worship her Istha 
Devata. The evidence of P. W. 1 would 
disclose that the mother is aged about 
60 years and that she is capable of do- 
ing work and looking after herself, The 
Appellate Authority would appear to 
discountenance this claim of the respon- 
dents on the ground that it is improb- 
able that an old lady should leave her 
sons at Madras and settle down with an 
insane son at Kumbakonam, without 
any male help. That would only be a 
general statement inapplicable to the 
facts of the present case as disclosed by 
the evidence, As stated already, the fact 
that the father of the respondents 1 to 
3 had become a sanyasi must have in- 
fluenced the mind of the mother of the 
respondents 1 ta 3 to lead a highly reli- 
gious and orthodox life for the rest of 
her lifetime and there is no evidence to 
indicate that the mother of the respon- 
dents 1 to 3 is depending upon the help 
of others even for her daily routine. On 
the other hand, the evidence points out 
that the mother of respondents 1 to 3 
can look after herself and can do the 
work as well by herself, and, therefore, 
the circumstance that the mother of re- 
spondents 1 to 3 wants to settle down at 
Kumbakonam to spend the rest of her 
lifetime without any male help cannot 
be put against the requirement of the 
respondents for that purpose. The omis- 
sion to mention this as a ground in 1971 
in R.C.0.P. No, 14 of 1971 cannot be 
considered to be fatal to such a claim in 
the altered circumstances which obtain- 


‘ed in 1979. There is nothing wrong in a 


person, specially the wife of an ascetic, 
entertaining the idea of spending the 
rest of her lifetime devoting herself to 
the worship of God and other pursuits 
predominantly religious and orthodox. 
The requirement of the house in order 
to enable the mother of the respondents 
to do so cannot in any manner be char- 
acterised as not bona fide. No doubt, no 
satisfactory materials have been placed 
before the authorities below to show 
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that the third respondent had been ad- 
vised. to have a change of place and 
that that would facilitate his improving 
and, therefore, the authorities below 
were quite right in not upholding the 
claim of bona fide requirement on this 
ground. However, there is absolutely no 
justification for the Appellate Authority 
to differ from the conclusion of the 
Rent Controller with reference to the 
requirement of the respondents bona 
fide for the purpose of accommodating 
the mother of respondents 1 to 3 who 
wants to go to Kumbakonam and spend 
peacefully the rest of her days in this 
world, The order of the Appellate Auth- 
ority declining to grant an order for 
eviction on this ground cannot, there- 
fore, be sustained and the respondents 
are entitled to an order for eviction on 
this ground as well. Consequent to the 
conclusions arrived at above, the order 
of eviction passed by the authorities be- 
low has to be upheld and the Civil Re- 
vision petition dismissed with costs. 
Petition dismissed. 
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C. Peter Francis, for Petitioner; T. R. 
Mani and R. Shanmughan, for Respon- 
dents. 

ORDER :— The 3rd respondent in 
R. E. A, No. 220 of 1975 in R. E. P. No. 
429 of 1963 in O. 5. No. 733 of 1956, 
Principal District Munsif’s Court, Tiru- 
pattur, is the petitioner in this civil re- 
vision petition. The properties belonged 
to deceased A, Mohamed Zackria Sahib, 
whose widow, sons and daughters figure 
as respondents 1 to 10 in this civil re- 
vision petition. Mohamed Zackria exe- 
cuted a mortgage in favour of one 
Margabandu, the father of llith respon- 
dent herein and a suit in O. S. No. 733 
of 1956 was instituted for enforcing the 
mortgage, On 17-2-1957, a preliminary 
decree was passed which was later fol- 
lowed up by a final decree on 30-6-1960. 
In execution thereof, the properties 
were brought to sale and the 12th re- 
spondent who is stated to be a close re- 
lation of the llth respondent, purchased 
the properties in court auction on 18-3- 
1964. The sale was confirmed on 29-5- 
1964 and the 12th respondent also took 
delivery through court on 29-7-1964. 
Thereafter, Mohamed Zackria, the ori- 
ginal owner of the properties filed a 
petition R. E. A. No. 282 of 1965 on 
24-12-1964 u/s. 47 of the Code of Civil 
Procedure contending that the court sale 
held was void as no sale notice was serv- 
ed on him, Accepting that, the sale was 
also’ set aside on 23-2-1972 against which 
an appeal was filed by respondents 11 
and 12 herein in C. M. A. No. 46 of 
1972, Sub Court, Tirupattur, which was 
also dismissed. Thereupon, the llth re- 
spondent herein preferred an appeal be- 
fore this court in A. A, O., No. 90 of 
1973 and on 20-2-1974, this Court dis- 
missed the appeal confirming the judg- 
ment and decree of the lower courts. 
After filing R. E. A. No. 282 of 1965 
Mohamed Zackria died. Meanwhile, the 
12th respondent sold the properties to 
the petitioner on 30-12-1964 and the 
petitioner remained in possession of the 
properties, After the death of Mohamed 
Zackria, respondents 1 to 10 were 
brought on record and they filed an ap- 
plication in R. E. A. No. 290 of 1975 
u/ss. 144 and 151, C. P. C. for delivery 
of possession of the suit properties to 
them and also to direct the petitioner 
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and respondents 11 and 12 to account 
for the income from the suit properties 
from 29-7-1964 up to the date of deli- 
very of possession, That application was 
resisted by the llth respondent herein 
contending that his father Margabandu 
had instituted the suit on the mortgage 
in O. S. No, 733 of 1956 and pursuant 
to the decree, the properties were sold 
and purchased by the 12th respondent 
herein on 18-3-1964, It was his further 
case that Mohamed Zackria had leased 
out the properties to the petitioner here- 
in on 22-2-1962 and subsequent to the 
delivery of possession of the. properties 
to the 12th respondent herein, the peti- 
tioner had purchased the same on 30-12- 
1964 and there cannot, therefore, be any 
liability on the part of the 11th respon- 
dent for accounting. It was also con- 
tended by him that respondents 1 to 10 
are not entitled to any compensation 
and that the relief of restitution would 
not be available excepting as against a 
person in possession of the properties. 


2. The petitioner, who figured as the 
3rd respondent in that application, con- 
tended that he is a bona fide purchaser 
for value without notice having pur- 
chased the properties on 30-12-1964 
from the 12th respondent herein who 
had no connection with the llth respon- 
dent. It was also the further case of the 
petitioner that he had deepened the well 
at a cost of Rs, 2,000/- and that owing 
to the low fertility of the soil, proper 
cultivation could not be carried on. The 
petitioner also claimed that he had 
planted 70 cocoanut seedlings and had 
also incurred further expenditure for 
keeping a watchman ete. and also claim- 
ed to have improved the land by spend- 
ing a sum of Rs. 2,000/-. An objection 
was raised to the maintainability of the 
application u/s. 144. The petitioner 
claimed that respondents 1 to 10 are 
liable to pay a sum of Rs, 6,000/- to- 
gether with another sum of Rs. 600/- to- 
wards the stamp duty and registration 
charges etc. A further claim for com- 
pensation in respect of the value of the 
cocoanut trees was also made by the 
petitioner against respondents 1 to 10. 
The liability to render an account of the 
income from 29-7-1964 was also disputed 
by the petitioner. 


3. The learned District Munsif, Tiru- 
pattur, who enquired into the applica- 
tion, held that the application ‘is main- 
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tainable and that respondents 1 to 10 
are entitled to be put back in possession 
of the properties by the petitioner, as 
the petitioner is not a bona fide pur- 
chaser for value and his purchase of the 
properties was with the knowledge of 
the proceedings initiated by late Moha- 
med Zackria, The income from the pro- 
perties was held to have been expended 
in the planting of cocoanut trees and 
maintaining them and the expenses and 
the income were found to be equal and 
consequently, it was held that the peti- 
tioner was not liable to render any ac- 
count of the income claimed by respon- 
dents 1 to 10. Ultimately, the learned 
District Munsif, directed that the peti- 
tioner should deliver peaceful possession 
of the properties to respondents 1 to 10. 
Aggrieved by this, the petitioner pre- 
ferred an appeal in C, M. A. No, 34 of 
1976, Sub Court, Tirupattur, while re- 
spondents 11 and 12 herein preferred 
C. M. A. No. 39 of 1976, Sub Court, 
Tirupattur, against the same order. Both 
the appeals came to be dealt with to- 
gether and disposed by a common judg- 
ment, The learned subordinate Judge, 
Tirupattur, on a consideration of the 
facts and circumstances of the case held 
that restitution in favour of the respon- 
dents 1 to 10 had been rightly ordered 
by the court below and that that con- 
clusion does not merit any interference 
in appeal. Consequent to this conclusion, 
the appeals were dismissed. It is the 
correctness of this order that is chal- 
lenged by the petitioner in this Civil re- 
vision petition, 

4, The entitlement of respondents 1 
to 10 to be put back in possession of the 
properties now with the petitioner can- 
not be seriously disputed. The petition 
filed by Mohamed Zackria for setting 
aside the sale was on 24-12-1964 and 
within six days thereafter, on 30-12- 
1964, the petitioner purchased the pro- 
perties from the 12th respondent here- 
in. It is obvious that the purchase by 
the petitioner was after the institution 
of the proceedings by late Mohamed 
Zackria for setting aside the sale and 
consequently, the right of the petitioner, 
if any, would only be subject to the re- 
sult of that application. On 23-2-1972 it 
was held that the sale held on 18-3-1964 
was void: for non-service of sale notice 
on the judgment-debtor and consequent- 
ly, the sale was set aside, which was 
confirmed in appeal on 23-3-1975 and 
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later affirmed by this court also in 
C.M.A. No. 90 of 1973 on 20-9-74 (19767). 
Having regard to the purchase of the 
properties by the petitioner from the 
12th respondent herein during the pen- 
dency of the proceedings to set aside the 
sale, the title of the 12th respondent 
himself was not perfected at the time 
when he purported to transfer the pro- 
perties in favour of the petitioner here- 
in and when the title of the 12th re- 
spondent was defeated by the sale being 
set aside, the petitioner certainly could 
not have obtained any title to the pro- 
perty by such purchase from the 12th 
respondent during the pendency of the 
proceedings to set aside the sale initi- 
ated by Mohamed Zackria, It is also the 
finding of the courts below, which has 
not been in any manner challenged 
that the petitioner purchased the pro- 
perties with the knowledge of the ini- 
tiation of proceedings by Mohamed 
Zackria against respondents 11 and 12 
herein. Consequently, it must be held 
that the petitioner did not acquire any 
title as such to the properties and on 
the setting aside of the sale in favour 
of the 12th respondent herein by the 
courts, the petitioner was bound to put 
back respondents 1 to 10 in possession 
of the properties. The order of restitu- 
tion passed by the courts below, there- 
fore, is correct, 

5. However, the learned counsel for 
the petitioner raised a’ contention that 
having regard to the lease of the pro- 
perties granted by late Mohamed Zack- 
ria in favour of the petitioner on 22-2- 
1962, his possession as a tenant cannot 
be interfered with under the guise of 
an application for restitution u/s. 144 
and therefore, possession of the pro- 
perties ought not to be directed to be 
handed over to respondents 1 to 10, On 
the other hand, the learned counsel for 
respondents 1 to 10 contends that the 
position of the petitioner was not that 
of a tenant, but was only a licensee in 
respect of the cocoanut tope and in any 
event, when he had claimed title to the 
properties, whatever rights he might 
have had originally as a lessee had 
been lost to him as a result of the 
merger of the lesser interest with that 
of the larger interest and consequently 
the petitioner, on the invalidation of the 
sale in his favour, cannot be permitted 
to fall back upon his rights as a lessee 
and resist restitution. It is therefore 
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necessary to ascertain whether the peti- 
tioner was a lessee as claimed by him 
or only a licensee as now urged by the 
learned counsel for respondents 1 to 10. 
Even in the counter of the 11th respon- . 
dent herein before the courts below, a 
reference to the lease created by late 
Mohamed Zackria in favour of the peti- 
tioner on 22-2-1962 is made, Further, it 
appears from the judgment of the trial 
court that there was no dispute with 
reference to the status of the petitioner 
as a lessee. In para 15, the trial court 
has stated thus : 


“The third respondent (petitioner 
herein) was a lessee prior to his pur- 
chase from the deceased first petitioner 
(Mohamed Zackria Sahib) and the same 
cannot be disputed. The lease amount 
stated in the petition is Rs, 125/- p.m.” 
From the above it is clear that the 
status of the petitioner as a lessee under 
Mohamed Zackria cannot now be deni- 
ed, Even so, the further question that 
arises for consideration is whether the 
petitioner is still entitled to resist the 
application for restitution on the ground 
that he is entitled to tenancy rights. It 
had already been pointed out that the 
petitioner had purchased the properties 
on 30-12-1964 from the 12th respondent 
herein, who was the purchaser of the 
right, title and interest of the lessor 
Mohamed Zackria in the court auction. 
If the interest of the lessor Mohamed 
ZAackria and the interest of the lessee 
had vested in the same person viz. the 
petitioner, then it is obvious that the 
character of his possession changed from 
that of a lessee into that of an owner 
of the property and there would be, 
under those circumstances, a determina- 
tion of the lease as well u/s, 111 (d) of 
the T. P. Act. That section states that 
a lease of immovable property deter- 
mines in case the interest of the lessee 
and the lessor in the whole of the pro- 
perty become vested at the same time 
in one person in the same right. In 
Mulla on the T. P. Act, 6th edition, at 
page 741, it is stated as follows :— 


“When a leasehold and a reversion 
coincide there is a merger of a lesser 
estate in the greater. The leasehold is 
the lesser estate, for it is carved out of 
the estate of the owner, which is the 
reversion. The lesser estate is merged, 
that is, sunk or drowned in the greater. 
The lease determines, for it sinks into | 
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the reversion. Thus, if the lessor pur- 
chases the lessee’s interest, the lease is 
extinguished, as the same man cannot 
be at the same time both landlord and 
tenant,” 
In order, therefore, to give effect to 
merger, it is necessary that a lesser 
estate and the greater estate should 
merge in one person at one and the 
same time and no interest in that pro- 
perty should remain outside. In this 
case of lease, the estate of the lessor 
Mohamed Zackria is a reversion and 
that had come to be vested with the 
petitioner, who was a lessee, and there 
was no other interest in the property 
which had remained outside. Conse- 
quently, in the present case, there was 
a merger of the interest of the lessor 
and the lessee in the petitioner. The sale 
under Ex, B.1 dated 30-12-1964 by the 
12th respondent in favour of the peti- 
tioner establishes beyond doubt that it 
was inconsistent with the continuance or 
the susbsistence of the lease. The pos- 
session of the properties by the peti- 
tioner after 30-12-1964 is not referable 
to the lease of the properties by Moha- 
med Zackria on 20-2-1962, but to thé 
sale under Ex. B.1 in favour of the 
petitioner and therefore, the lease in 
did not either 
subsist or enure for the benefit of the 
petitioner thereafter, An analogous situ- 
ation with reference to the maintain- 
ability of an application for eviction un- 
der the provisions of the Tamil Nadu 
Cultivating Tenants Protection Act XXV 
of 1955 arose for decision in Annamalai 
Gounder v. Venkatasami Naidu, ((1959) 
1 Mad LJ 301):(ATR 1959 Mad 354). In 
that case, after the expiry of the period 
of lease, an agreement was entered into 
between the parties whereby the leased 
properties were agreed to be sold to the 
lessee. There was a tender of the bal- 
ance of consideration which was dec- 
lined to be accepted by the landlord and 
a sale deed was also not executed, An 
application for eviction was made by 
the landlord under the provisions of the 
Tamil Nadu Cultivating Tenants’ Protec- 
tion Act and an objection was raised 
that the relationship of landlord and 
tenant did not subsist and therefore, the 
petition was not maintainable Gana- 
pathia Pillai, J., held as follows (at 
p. 303 of Mad LJ): (at p. 355 of ATR): 
“It is obvious that till the contract of 
sale was entered into, the petitioner 


Syed Ahmed v. Salima Bi 


Mad, 47 


only occupied the position of lessee, But, 
after the date of the contract and after 
it was performed in part by considera- 
tion being paid for the contract and the 
landlord allowing the tenant to remain 
in” possession by reason of the new sta- 
tus created under the contract, it was 
no longer open to the landlord to con- 
tend that the right of possession claim- 
ed by the petitioner was referable to 
the contract of lease......... the moment 
possession is taken or continued under 
the contract of sale, the original rela- 
tionship of landlord and tenant ceases 
to exist and the landlord cannot take 
advantage of the provisions of the Mad- 
ras Cultivating Tenants Protection Act 
to file an application for eviction......... 
It is manifest that, before any proceed- 
ing for eviction could be taken under 
the Madras Cultivating Tenants Protec- 
tion Act, the relationship of landlord 
and tenant must subsist both on the 
date when the cause of action arose and 
when the application was made............ 
I hold that the relationship of landlord 
and tenant ceased to exist when the 
contract of sale was entered into and 
was performed in part.” 

To similar effect is the decision in 
Chinna Thevar v. Gnanaprakasi Ammal, 
(1978) 2 Mad LJ 533 : ILR (1978) 3 Mad 
381 : (AIR 1979 Mad 47). There also a 
tenant continued to be in possession, 
even after the expiry of the lease 
period without paying the rent in pur- 
suance of an agreement of sale and the 
landlord filed an application for eviction 
on the ground of non-payment of rents. 
The petition was dismissed, but on ap- 
peal, an order for eviction was passed 
and in the revision by the tenant, it was 
held that the possession of the tenant 
after the agreement, was possession pur- 
suant to the agreement of sale and the 
relationship of landlord and tenant 
ceased to be operative and therefore, 
the tenant was entitled to resist the 
proceedings for eviction using the agree- 
ment in his favour as a shield in defence 
to the application for eviction of the 
landlord, In Reoti Saran v. Hargu Lal 
(ATR 1964 All 542) the question arose 
whether sale of the property to a ten- 
ant determines the lease even though 
the sale is one with a condition for re- 
purchase and whether possession of the 
property by the tenant, after reconvey- 
ance of the property in the absence of 
a fresh agreement of tenancy, is wrong- 
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ful. Oak, J., after referring to Badri 
Narain v, Rameshwar Dayal (AIR 1951 
SC 186) where it was pointed out that 
if the lessor purchased the lessee’s 
interest, the lease is extinguished as the 
same man cannot be at the same time 
both a landlord and the tenant, pro- 
ceeded to observe thus (at p. 543 of 
AIR 1964 All) :— 


“Before July 1942, the plaintiff and 
his brothers were proprietors of the 
shops, and Nargu Lal was the tenant of 
the shops. On 2-7-1942 Nargu Lal pur- 
chased the proprietary right in the 
shops under the sale deed (Ex. 1), Since 
the interests of the lessor and the lessee 
in the whole property became vested at 
the same time in Nargu Lal, the princi- 
ple laid down in 5. 111 (d), T. P. Act 
fully applies. Upon execution of the sale 
deed (Ex, 1) Nargu Lal’s former ten- 
ancy rights were extinguished. 


Mr. Jagdish Swarup contended that 
the situation had materially altered as 
a result of the deed of agreement (Ex. 2) 
dated 2-7-1942. It was contended that 
Nargu Lai did not acquire an indefeasi- 
ble right in property, So S, 111 (d), T.P. 
Act could not be applied to the present 
case, It is true that Nargu Lal promised 
to reconvey the property on receiving 
the price within eight years. But the 
agreement did not create any defect in 
Nargu Lals title to the property. Be- 
tween 1942 and 1946 Nargu Lal remain- 
ed the full owner of the property. We 
were taken through the sale deed (Ex. 1) 
and the agreement (Ex, 2). There was 
no provision in either of the two docu- 
ments to keen Nargu Lal’s tenancy rights 
alive. It does, not therefore, appear that 
the execution of the agreement (Ex, 2) 
made any difference as regards applica- 
bility of Section 111 (d), T. P. Act. On 
2-7-1942, Nargu Lal’s tenancy rights in 
the shops were extinguished. The 
learned civil Judge found that there 
was no fresh contract of tenancy after 
21-12-1946 (date of purchase). The re- 
sult is that after 21-12-1946 Nargu Lal 
could not claim any tenancy rights in 
the shops. The defendant’s occupation 
of the shops after 21-12-1946 was wrong- 
ful. The learned Civil Judge was right 
in decreeing the plaintiffs claim for 
possession on the footing that, the defen- 
dant’s possession was wrongful.” 


In Palanisami Cheeti v. Muruganna 
Gounder ((1979) 1, Mad LJ 470), Pad- 
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manabhan, J., had occasion to consider 
the effect of a sale of property to a per- 
son who had rights therein as a tenant 
and. whether .on the basis of such 
tenancy rights, it is open to him to de- 
fend an action for specific performance 
of an agreement. There, the plaintiff 
filed a suit for- specific performance of 
an agreement of sale executed by the 
first defendant agreeing to convey a 
piece of land measuring 5.96 acres. Dur- 
ing the currency of the agreement, the 
first defendant sold the property to the 
second defendant in the suit who was 
a tenant of that land. The trial Court 
having granted a decree, defendants 1 
and 2 preferred appeals. In the appeals, 
the second defendant contended that 
he was entitled to the protection and 
benefits of the Tamil Nadu Cultivating 
Tenants’ Protection Act. Repelling the ` 
claim of the second defendant, Padma- 
nabhan, J., held that on the execution 
of the sale deed in favour of the second 
defendant by the first defendant, the 
title of the first defendant passed on to 
the second defendant and consequently, 
from the date of sale, the possession of 
the second defendant ceased to be that 
of a tenant and the relationship of 
landlord and tenant, if any, that existed 
on that date ceased to be operative. It 
was also further held that possession of 
the second defendant is referable only 
to the sale deed and that therefore it 
will not be open to the second defen- 
dant to fall back upon his earlier pos- 
session as a tenant. 

6. In the present case, it is not even 
stated that the tenancy rights of the 
petitioner were in any manner preserved 
to be operative in spite of the sale in 
his favour under Ex. B1, D/- 30-12- 
1964. Nor the petitioner has come for- 
ward with a case that after the invali- 
dation of the sale in his favour, there 
was any agreement between respondents 
1 to 10 and him to allow him to remain 
as a tenant of the properties in question. 
On the execution of the sale under 
Ex. B.1 dt, 30-12-1964 by the 12th 
respondent, the petitioner secured title 
to the properties in question and there- 
after his possession of the properties 
can be attributed only to ownership of 
the properties and not as a mere lessee 
as before. Consequently, the petitioner 
cannot set up tenancy rights in the pro- 
perties as a shield to the application 
for restitution made by respondents 1 


ithe petitioner cannot 
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to- 10. The result, therefore, is that the 


orders of ‘the Courts below are perfectly. 


correct and do not justify any interfe- 
rence. 


ånd is dismissed with costs. 
Xo ta ae E x KX. «xX 
7. This matter which had earlier been 
disposed of on 22-7-1980, has been post- 
ed for being mentioned, at the request 
of the learned counsel for the petitioner. 
The learned counsel now 
in order to enable the petitioner to 
avail himself of rights as a tenant, it is 
wholly unnecessary for him to have 
kept those rights alive and that the peti- 
tioner will be entitled to resist. restitu- 
tion on the footing that he is still a 
tenant. Reliance was placed by the 
learned counsel for the petitioner on 
the decision in Gurusami Aiyar v. Kaveri 
Boyee Ammal ( (1904) 14 Mad LJ 485) 
and Dasari Polayya Dora v. Onarasi 
Anantha Patro (AIR 1936 Mad 61). 


However, these decisions are not of 
much assistance to the petitioner as in 
this case it has been found that the pur- 
chase by the petitioner from the twelfth 
respondent, who purchased the property 
in Court auction on 18-3-1964, was on 
30-12-1964, 6 days after the filing of an 
application for setting aside -the sale on 
24-12-1964. It must also be remem- 
bered that the finding of the Courts 
below is to the effect that the purchase 
by the petitioner was with the know- 
ledge of the initiation of these proceed- 
ings by Zackria against the respondents 
11 and 12 herein. Subject, therefore, 
to the result of the application to set 
aside the sale, the right of the vendor 
of the petitioner to dispose of his in- 
terest. in the property was available to 
him and the sale deed between him and 
the petitioner dt, 30-12-1964, remained 
wholly operative as between vendor and 
purchaser and no part of that sale deed 
had been rendered ineffective or jin- 
operative. It is, therefore, obvious that 
claim that as .a 
result of the adjudication in the pro- 
ceedings to set aside the sale, sale-deed 
between him. and the twelfth respon- 
dent was: rendered invalid in any man- 
ner because as a document of. sale be-. 
tween them, it had remained wholly op- 
rative and in the absence of any specific 
reservation of his rights as a lessee in a 
manner known to. law,..he cannot claim 
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such rights. Under these circumstances; 
the petitioner cannot. claim that he is 
entitled to be thrown back upon his prior 
rights as a lessee and that, therefore, 
he is entitled to ‘resist restitution. Con- 
sequently, the orders of- the Courts 
below: directing restitution have to be 
maintained as done already. i 


Revision dismissed. 


f 
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VENUGOPAL, J, 
G. Kuppathi Mudaliar, Petitioner v. 
V. Murugesan, Respondent. 
C. R. P. No. 2368 of 1981, 
1981.* 


(A) Civil P. C. (5 of 1908), O. 38, R. 5; 
O. 19, R. 3 — Attachment before judg- 
ment — Application for — Affidavit in 
support of — Mala fide intention and 
conduct of defendant in disposing of his 


property with dishonest intention, must 
be shown, 


The jurisdiction of the court to order 
attachment before judgment arises only 
when it is satisfied by affidavit or other- 
wise that the defendant is about to dis- 
pose of the whole, or any part of his 
property with the intention to obstruct 
or delay the éxecution of the decree 
that may be passed against him. So the 
sine qua non for an order of attachment 
before judgment is the mala fide inten- 
tion and the conduct of the defendant 
in disposing of or about to dispose of 
his property with the dishonest inten- 
tion of defeating or delaying the decree 
that may be passed in the suit, (Para 2) 

As the Court must act with the ut- 
most circumspection before issuing an 
order of attachment, the affidavit filed 
in support of the application for attach- 
ment before judgment must clearly 
establish that the defendant, with intent 
to obstruct or delay the execution of the 
decree that may be passed against him 
is about to dispose of the whole or any 
part of his property, When the order of 
attachment is made without complying 
with these provisions, the attachment is 
void. (Paras 2, 3) 

(B) Civil P, C. (5 of 1908), S. 115 2); 
O. 38, Rr. 4, 6 — Order of ‘attachment 


*To revise order of Sub, J., VELOG, D/- 
” 8-7-1981. 
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before judgment — Revision against — 
Order passed under O. 38, R. 4 and not 
under ©. 38, R. 6 (1) — Revision is 
maintainable, (Para 4) 

M, N. Padmanabhan, for Petitioner; 
K. N. Balasubramaniam, for Respondent. 


ORDER :— The plaintiff is the peti- 
tioner before this court and the defen- 
dant is the respondent. The petitioner 
filed a suit against the respondent for 
recovery of certain amounts due on ac- 
count of dealings which the respondent 
had with the petitioner, The petitioner 
filed a petition under O. 38, R, 5, C.P.C. 
for attachment before judgment of the 
amounts due to the respondent and ly- 
ing with the Executive Engineer-cum- 
Administrative Officer, Tamil Nadu 
Housing Board, Vellore. Attachment be- 
fore judgment was ordered by the vaca- 
tion court, without asking for security 
from the respondent or asking the re- 


spondent to show cause why he should. 


not furnish security as contemplated 
under O. 38, R. 5 (1), C. P. C, On con- 
test by the respondent, the court held 
that the attachment effected is void as 
it has been done in non-compliance of 
O. 38, R. 5 (1), C. P. C. and there are 
no supporting affidavits from third par- 
ties to show that the respondent is at- 
tempting to defraud his creditors by 
any overt act, On this finding, the at- 
tachment effected was raised, The peti- 
tioner has hence filed the civil revision 
petition before this court. 


2, The learned counsel for the peti- 
tioner contended that though the statu- 
tory language used in O. 38, R. 5, C.P.C. 
has not been repeated in the affidavit 
filed in support of the application for 
attachment before judgment, the essen- 
tial requisites for ordering attachment 
before judgment can be spelt out in the 
affidavit filed and as the court has or- 


dered conditional attachment, there is 
compliance of the provisions contained 
in O, 38, R. 5 @), CPC and the 


order of attachment cannot be said to 
be void for non-compliance of O. 38, 
R. 5 (1), C. P. C. The jurisdiction of the 
court to order attachment before judg- 
ment arises only when it is satisfied by 
affidavit or otherwise that the defendant 
is‘ about to’ dispose of the whole, or any 
part of his property with the intention 
to obstruct or delay the execution of 
the decree that may be passed against 
him, So the sine qua non for an order 
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of attachment before judgment is the 
mala fide intention and the conduct of 
the defendant in disposing of or about 
to dispose of his property with the dis- 
honest intention of defeating or delay- 
ing the decree that may be passed in 
the suit. 

In the instant case, the allegation 
made in the affidavit filed in support of 
the petition for attachment before judg- 
ment is to the effect that if the amount 
due to the respondent and lying with 
the Executive Engineer is not attached, 
the petitioner will be put to irreparable 
loss and hardship and the, decree that 
he may obtain will become a paper 
decree, It is not stated in the affidavit 
that the respondent was about to with- 
draw or receive the money due to him 
from the Executive Engineer with the 
mala fide intention to obstruct or delay 
the execution of the decree that may he 
passed against him, An order of attach- 
ment before judgment is a drastic re- 
medy and the power has to be exercised 
with utmost care and caution, as it may 
likely to ruin the reputation and busi- 
ness of the party against whom the 
power is exercised. As the Court must 
act with the utmost circumspection be- 
fore issuing an order of attachment. thei 
affidavit filed in support of the applica- 


tion for attachment before judgment) 
must clearly establish that the defen 
dant, with intent to obstruct or ee 


the execution of the decree that may be 


passed against him is about to dispose), 
any part of his pro-|' 


of ‘the whole or 
perty. As these two essential requisites 
have not been set forth in the affidavit 


filed by ‘the ~ petitioner, the court below | 


was fully justified in raising the ee 
ment, 


3. Before ordering attachment before 


judgment, the first step is that the 
Court must be satisfied, by affidavit or 
otherwise, that the defendant is about 
to dispose of or remove the whole of 


part of his property and that is with the. 
intention to delay or obstruct the decree: 


that may be passed against him. The 
second step is that the Court must di- 
rect the defendant to furnish security 
to produce the property or such portion 
thereof as may be sufficient to satisfy 
the decree or to appear and show cause 
why he could not furnish security, If 
the defendant fails to show cause or 
fails to furnish security, the Court may 
order attachment of the property, 


á‘ 
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When the order of attachment is made 
without complying with these provisions, 
the attachment is void. However, in 4 
case where the Court directs conditional 
attachment of the whole or any portion 
of the property, it can be done simulta- 
neously while ordering notice under 
O. 38, R. 5 (1), C. P. C. In the instant 
case, it is obvious that the attachment 
has been effected without complying 
with the provisions contained in O. 38, 
R. 5 (i), C. P.C. and the attachment 
effected is, therefore, void, The learned 
counsel for the petitioner, however, con- 
tended that this is a conditional attach- 
ment ordered under O. 38, R. 5 (3), 
C. PC. and it can be ordered simul- 
taneously along with the notice under 
O. 38, R. 5 (1), C. P. C. What has been 
ordered by court, in the instant case, is 
interim attachment and not conditional 
attachment, It is difficult to spell out a 
case of conditional attachment from the 
order passed by the vacation court, AS 
the attachment effected is not in com- 
pliance with O. 38, R. 5 (1), C. P. C., it 


is void and that has been rightly set 
aside, 
4. The contention of the learned 


counsel for the respondent that no re- 
vision lies to this court in view of Sec- 
tion 115 (2), C. P. C. cannot be accept- 
ed as the order passed in the instant 
case is one under O. 38, R. 4, C. P. C. 
and not an order under O, 38, R. 6 (1). 

5. In the result, there is no’ merit in 
the civil revision petition and it accord- 
ingly stands dismissed, in the circum- 
stances, without cost. It is open to. the 
petitioner to file a fresh application for 
attachment before judgment if consid- 
ered necessary after complying with all 
the legal requirements under O, 38, R. 5, 
C 


Petition dismissed. 
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Structee Mech India, Partnership firm 
and others, Appellants v, Bharatkumar 
Pahlajrai and others, Respondents, 

O. S. A. No. 101 of 1977, D/- 18-3- 
1981.* 


*Against judgment of Ramaprasada Rao, 
J., in I. P. No. 72 of 1976, D/- 30-9- 
1977. 
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Presidency Towns Insolvency Act (3 
of 1909), S. 9 (g) — Partnership Act ( 
of 1932), Ss. 2 (a), 18 — Act of insoiv- 
ency under Sec, 9 (g) — Act of one of 
partners — It can be an act on behalf 
of all partners, 

The setticd position of law is that the 
act of one partner of the firm can well 
be construed as an act on behalf of all 
the partners if the circumstances war- 
rant such a conclusion, It is not abso- 
lutely necessary for the petitioning cere- 
ditor to prove that a letter written by 
one of the partners stating that the firm 


was suspending or was going to sus- 
pend payments to all creditors, had 
been written on the express authority 


given by each one of the partners to 
the particular partner who had written 
the letter. If the totality of circum- 
stances go to show that the expression 
contained in the letter should be taken 
as an act done on behalf of all the part- 
ners, then the consequences that fol- 
low should have application to all the 
partners and not only to the partner 
who had written the letter. On the facts 
it was held that the letter written by 
one of the partners was on behalf of all 
and therefore adjudication of all the 
partners as insolvents was legal. Case 
law discussed. (Para 9) 
Cases Referred : Chronological Paras 
1977 TLNJ 449 (Mad) 7 
AIR 1968 SC 1182 : (1968) 2 SCJ 639 9 
AIR 1937 Mad 13: 166 Ind Cas 80: 71 

Mad LJ 730 9 
AIR 1927 Sind 155: 100 Ind Cas 389 9 
AIR 1926 Mad 206: ILR 49 Mad 189: 

49 Mad LJ 709 ə 
AIR 1923 Bom 107: 24 Bom LR 861 9 
(1896) ILR 23 Cal 26 (PC) 9 


G. Nandalal, for Appellants; K., N. 
Balasubramaniam and T. Dhanuakumar, 
for Respondents, 


NATARAJAN, J.:— Respondents 1 to 
5 in I P. No. 72 of 1976, have preferred 
this appeal to canvass the correctness 
of the order of adjudication passed 
against them in the said insolvency peti- 
tion. 


2. The first appellant is a registered 
partnership firm and appellants 2 to 5 
are its partners. Respondents 1 to 3 
herein filed a petition under S, 9 (d) (ii) 
and 9 (g) read with Ss. 10, 11 and 13 
of the Presidency Towns Insolvency Act 
(ITI of 1909) (hereinafter referred to as 
the Act) for adjudicating the appellants 


52 Mad. 


and one Job Simon (the 6th respondent 
‘jn the insolvency petition) as insolvents 
and for directing the estate of the in- 
solvents to vest in the Official Assignee 
for purposes of administration for the 
benefit of the general body of creditors. 
As regards the act of insolvency under 


S. 9 (d).(ii), it was alleged in the peti- 


tion that the appellants and the said 
Job Simon had made themselves un- 
available for being contacted at the 
office or at the works, This contention 
was not accepted by the learned single 
Judge who disposed of the insolvency 
petition and hence we need not deal 
with that aspect of the matter in this 
judgment. As regards the other ground 
on which an order. of adjudication was 
sought for, viz., under S, 9 (g) of the 
Act, it was stated by respondents 1 to 3 
that the appellants owed them a sum of 


Rs; 6,000/- in the aggregate and the 
said: sum besides being a liquidated 
amount was also payable immediately. 


But in spite of it, in response to the at- 
tempts made by them through their re- 
presentative Mr, Motiram to collect the 
outstanding amount, the first appellant 
had sent a letter on 21-6-1976 wherein 
it was stated that the appellants were 
suspending payments for the present to 
all the creditors in view of the fact that 
they had suffered misfortunes, This 
ground was found to be a sustainable 
one by the learned single Judge and 
hence he allowed the petition and pass~ 
ed an order of adjudication against ap- 
pellants 1 to 5. In so far as Job Simon, 
the sixth respondent in the insolvency 
petition is concerned, it was held that 
he was not a partner of the firm but 
was only a manager and he cannot be 
deemed to have committed any act of 
insolvency. In that view of the matter, 
the petition was dismissed as against 
Job Simon, The appellants have prefer- 
red this appeal to assail the correctness 
of the order of adjudication passed 
against them, 


-3. Mr. G. Nandalal, learned counsel 
for the appellants, contended that the 
order cf adjudication passed against the 
appellants cannot be legally sustained 
because the appellants cannot be deem- 
ed in law to have committed an act of 
insolvency falling within the ambit of 
S. 9 (g) ef the Act. The principal con- 
tentions put’ forward’. by the . learned 
counsel were as.follows — (1) The let- 
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a copy of Ex, P. 5) were not written by 
the 4th appellant of his own volition oF 


free will but had been written by him- 


at the behest of one Motiram who was 
acting as the agent of the Multani 
Bankers from whom the appellants had 
borrowed moneys for the firm, It had 
never been the intention of the 4th ap- 
pellant or any of the other partners of 
the firm to suspend payments as envi- 
saged under S. 9 (g) of the Act, (2) The 
amounts claimed to be due by respon- 
dents 1 to 3 on the date when Ex. P. 5 
and P. 6 were written, had not fallen 
due and were not immediately payable 
and in such circumstances even if the 
letters manifested an intention to sus- 
pend payments, an act of insolvency 
cannot be deemed to have been com- 
mitted, (3) The alleged suspension of 
payments referred to in Exs. P. 5 and 
P. 6 were not intended to stop payment 
to all the creditors of the appellants but 
only to one class of creditors, viz., the 
Multani Bankers and (4) In any event, 
the letters Exs. P, 5 and P. 6 had been 
written only by the fourth appellant m 
his individual capacity and in the ab- 
sence of proof to show that the letters 
had been written with the express con- 
sent of the other partners, viz., appel- 
lants, 2, 3 and 5 
authority given by them, the conse- 
quences of suspension of payment can- 
not be visited on the other appellants 
in matters of insolvency. 


4, These contentions were refuted by 
the learned counsel for respondents 1 
to 3 and he tried to sustain the order 
of the learned single Judge by pointing 
out that the story that Motiram had 
manoeuvred to get Exs, P. 5 and P, 6 
from the fourth appellant has been 
found to be false by the learned single 
Judge and likewise the contention that 
the suspension of payment was not ap- 
plicable to the general body of creditors 
but only to a limited class of creditors 
had also been found to be an untenable 
proposition. As regards the other 
grounds, viz., about the amount not be- 
ing immediately payable to respondents 
1 to 3 and about the action of the 
fourth plaintiff not binding on the other 
appellants, the learned counsel 


that those contentions had not at all 


been raised before the learned single ` 


Judge and hence the-appellants are not 


or under an implied- 


stated — 


ath 
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entitled to put forth these contentions 
for the first time in this appeal, 

'5. We shall proceed to examine the 
various contentions put forward by the 
appellants counsel in seriatim. Taking 
up’ the first contention, it was stated 
that Motiram, who had been examined 
as" P. W. 2, was acting as an 
agent for the Multani Bankers 
and it was through him the appellants 
had obtained credit from several Multani 
bankers. The names of the various 
Multani Bankers from whom amounts 
has been borrowed are set out in Exs. 
P5 and P, 6 and among them respon- 
dents lto3 are creditor Nos. 3,4, and 6. 
P. W. 2, has gone into the witness box 
and has vehemently denied the sugges- 
tion that he had played a fraud or de- 
ception on the fourth appellant and 
thereby obtained Exs, P. 5 and P. 6, from 
him, Apart from his denial, the other 
circumstances in the case also go to 
show that the story put forward by the 
appellants cannot be accepted. The 
fourth appellant was dealing with 
affairs of the firm and according to him 
the firm was having an annual turnover 
of about Rs, 9 lakhs. Such being the 
cdse, it is inconceivable that a man like 
the fourth appellant would have blindly 
and mechanically agreed to write out a 
letter as dictated by P. W. 2 and given 
it'to him for the purpose of securing 
additional time for repaying the debts. 
It is apposite to mention here that about 
a week earlier, i.e., on 15-6-1976, the 
fourth appellant has written letters to 
several other Multani Bankers, under 
Exs. P. 7 to P. 14, In those letters, he 
‘has stated that their manager, Job Simon 
had been kidnapped by some gangsters, 
that in the absence of the manager, the 
bills could not be prepared and the 
outstandings collected and in such cir- 
cumstances the first appellant firm was 
not in a position to pay the instalment 
payments to the addressees on the dates 
on which the payments fell due. In two 
of the letters, it has been admitted that 
the instalment payments, which fell due 
in the months of March April and May 
1976, have also not been paid due to 
certain vicissitudes suffered by the busi- 
ness, It is in the background of those 
letters the question whether Exs. P. 5 
and P. 6 has been voluntarily written by 
the fourth appellant or: whether he had 
- been deceived into writting those letters 
by P.W. 2,. should be considered, In Exs. 
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P. 5 and P. 6, there is not only a re- 
ference to the kidnapping of Job Simon, 
but there are also references to the 
death of the fourth appellant’s father 
C. J. Simon, and about the death of the 
fourth appellant’s wife Mrs. Varghese 
Simon on 7-5-1976. After referring to 
those calamities, it has been stated as 
follows: 

“As such there were some difficulties 
for collection of payments, Hence we 
have suspended the payments and not 
honoured your cheques. Please request 
all bankers to be sympathetic and bear 
with us till arrangement is made.” 

6. Obviously, after writing Exs, P, 7 
to P. 14, the fourth appellant must 
have realised that the situation was far 
more serious than what it was when 
Exs. P. 7 to P. 14 were written. Therefore, 
there is every likelihood of the fourth 
appellant himself having realised that 
payments cannot be effected to any of 
the creditors and, hence there should 
be a general suspension of payments. 
We are, therefore, not persuaded by the 
contention that Exs. P, 5 and P. 6 had 
been clearly obtained by P. W, 2 and 
the fourth appellant had not intention- 
ally used the words relating to suspen- 
sion of payments and furthermore he 
was not aware of the consequences of 
using such words. The first contention 
has, therefore, to fail. 

7. As régards the second contention, 
learned counsel for the appellants would 
say that respondents 1 to 3 had collect- 
ed advance interest and the instalment 
payments totalling to Rs, 2000 to each 
of respondents 1 to 3 was not fully 
payable and in any event the appellants 
had time till 16-7-1976 to make the 
payments. Such a contention has not 
been raised before the learned single 
Judge. On the other hand, the appel- 
lants have proceeded on the basis that 
the last two instalments to respondents 
I to 3 were fully payable and the pay- 
ment had to be made on 16-6-1976, and 
16-7-1976. It must be borne in mind 
that Exs. P. 5 and P. 6 have been written 
on 21-6-1976, which is five days after 
the instalment in June 1976 had become 
payable. There is, therefore, no scope 
for the appellants to contend that the 
sums of Rs. 2000 were not fully payable 
and in any event the appellants had 
time till’ July 1975 to make payments 
and. as such even if there was an ex- 


pression “in the létters about suspending ` ` 
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payments, such suspension would not 
amount to an act of insolvency under 
S. 9 (g) of the Act. In support of the 
abovesaid contentions, the appellants’ 
counsel relied upon a decision of Rama- 
prasada Rao, J., as he then was, in 
Kamala, In re. I, P. Number 8i 
of 1976 — judgment dated 30-9-1977 
and reported in 1977 T.L.N. J. 449. 
That was a case where the debt due to 
the petitioning creditor had not become 
due and payable. Nevertheless, the 
petitioning creditor alleged that since 
the debtor had made himself scarce and 
was not available, the debtor had com- 
mitted an act of insolvency under Sec- 
tion 9 (d) (ii) of the Act. Such a con- 
tention was repealed and it was observ- 
ed that it would be an anomaly to ex- 
pect the debtor, before a debt has be- 
come payable, to voluntarily confine 
himself to his own house so as to answer 
the unexpected or expected calls of a 
creditor of his so as to satisfy him that 
even before the date when the debt has 
become due, he is available in his 
dwelling house or his ` business place. 
The facts of that case were entirely dif- 
ferent and as such the ratio laid down 
in that case cannot have any applica- 
tion to the facts of the present case. 
Hence the second contention has also to 
fail, 


8. The third ground of attack was on 
the hypothesis that the suspension of 
payments referred to inExs. P. 5 and P, 6 
was relatable only to the debts due to 
the Multani bankers and not to the 
general body of creditors of the appel- 
lants. It was argued that though Sec- 
‘tion 9 (g) of the Act mentions only the 
giving of notice to any of the creditors, 


yet, courts of law have taken the view 


that the intended suspension of pay- 
ments must have reference to the tota- 
lity of the debts of the debtor. On this 
aspect of the matter, the appellants’ 
case is on a very fragile ground, because 
in the course of his examination, the 
fourth appellant has admitted in his evi- 
dence that the stoppage of payment was 
contemplated not only with reference to 
the debts due to the Multani bankers but 
for all the persons who had lent moneys 
to the firm. In view of the unambiguous 
admission made by the fourth appellant 
in the witness box, there is hardly any 
scope for the appellants to. contend 
that the suspension of payment was 
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limited to a class of debtors and as such 
the requirements of Section 9 (g) of the 
Act were not fulfilled, Hence the third 
ground of attack has also to fail. 


9. Taking up the last of the grounds, 
it was on this aspect of the matter 
the appellants counsel laid considera- 
ble stress. He argued that there was 
nothing to show that Exs, P. 5 and P. 6 
had been written by the fourth appel- 
lant on behalf of all the partners of the 
firm and such being the case, the other 
partners cannot be made liable in in- 
solvency for any dereliction committed 
by the fourth appellant. In support of 
such a contention, the learned counsel 
cited various authorities. The cases cit- 
ed by the learn.d counsel and the ratio 
laid down in them are as follows — 
Gopal Naidu v. Mohanlal Kanyala, (1926) 
ILR 49 Mad 189: (AIR 1926 Mad 206). It 
is a question of fact in each case whe- 
ther the act of one partner in closing 
the business of the firm and thus com- 
mitting an act of insolvency so far as he is 
concerned is imputable to another partner 
so as to entitle the crediors of the firm 
to get the other also adjudicated an in- 
solvent, It was held in that case, that 
‘the mere fact of closing the firm by 
one partner without more, e.g, evidence 
to show that the other either expressly 
or impliedly authorised the same was 
insufficient to lead to such imputation. 
Md. Hasham & Co., In re: AIR 1923 
Bom 107. In that case it was held, that 
in the case of a firm with two partners, 
the departing from the usual place of 
business with intent to delay and defeat 
the ereditors, must be a departure of 
both the partners and not merely the 
departure of one of them. Firm Mukund- 
lal v. Purushottam Singh, AIR 1968 SC 
1182, In that case, it was held as fol- 
lows— “In order to support an adjudi- 
cation against a firm there must be 
proof that each of the partners has 
committed some acts of insolvency. If, 
however, a joint act of insolvency is 
relied upon it must be shown to be the 
act of all the partners.” The following 
passage from the Law of Insolvency in 
India by Mullah, 3rd Edn, at page 695, 
was also referred to. The passage runs 
as follows :—~ 

“To support an adjudication against a 
firm each of the partners must have 
committed some act of insolvency. If a 
joint act of insolvency is relied upon, it 
must be shown te be the act of all.” 
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Countering the arguments of the appel- 
lants’ counsel, the respondents’ counsel 
took the stand that the fourth appellant 
had been managing the affairs of the 
firm and hence it-must be taken that he 
had the full authority of the other part- 
ners also to act on their behalf He 
also- stated that as per the provisions of 
the Partnership Act, every partner has 
the status of an agent with reference tə 
the other partners and the acts of one 
partner will bind the rest of the part- 
ners of the firm. In this behalf, he 
referred to S. 2 (a) and S. 18 of the 
Indian Partnership Act. In his turn, 
the respondents’ counsel cited the fol- 
lowing cases. The first case cited by 
him is In the -matter of petition by 
Messrs, David Sassoon and -Co, Ltd. 
(1927) 100 Ind Cas 389: (AIR 1927 Sind 
155) which is a judgment by a learned 
single Judge of the Sind Judicial Com- 
missioner’s ‘Court. It was observed im 
that case that whatever may be said of 
the effect of one partner absenting him- 
self from the place of business as against 
other partners who have either never 
lived in that place or who for other 
valid reasons have temporarily with- 
drawn from there, the act of a partner 
who gives notice that his firm has sus- 
pended or is about to suspend business 
stands on a different footing and it is 
prima facie a joint act on behalf of 
all persons who are liable as partners 
in that firm unless they can show that 
they were solvent and able to pay the 
debts of the firm and for which they 
were liable, The correctness of this deci- 
sion has, however, been doubted by 
Mullah at page 106 of the Law of In- 
solvency in India, It has been pointed 
out in the commentary that the initial 
burden of proving an act of insolvency 
by all the partners lies upon the person 
who alleges the commission of such act 
and it is not for the partners to prove 
that the individual act of one of the 
partners will not bind the rest of them. 
The second case cited by the respon- 
dent’s counsel is Chanahalu Siva Reddi 
v. Official Receiver of Bellary, (1937) 
166 Ind Cas 80: (AIR 1937 Mad 13). 
That is a Bench decision of this court. 
The facts were that a business belong- 
ing to three brothers was carried on by 
the eldest brother. The eldest brother 
had secluded himself and had also ex- 
pressly stated to the creditors that he 


could not pay their debts. The two 
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younger brothers contended that they 
cannot be adjudicated on the basis of 
the acts committed by their eldest bro- 
ther. This court held that so far as the 
question of seclusion was concerned 
that was an act of the eldest brother 
alone and could not be attributed to his 
younger brothers and treated as an act 
of insolvency committed by them; but 
as the eldest brother was carrying on 
the business, his statement of inability 
to pay his debts was binding on the 
younger brothers and was an act of in- 
solvency so far as the younger bro- 
thers were concerned, and they could 
properly be adjudicated as insolvents on 
the basis of this statement. In laying 
down this ratio, the Bench referred to 
a decision of the Privy Council in Kas- 
turchand Rai Bahadur v. Dhanput Singh 
Bahadur, (1896) ILR 23 Cal 26 The 
Privy Council dealt with a case where 
the principal was sought to be made li- 
able for an act of insolvency alleged to 
have been committed by his gumastha. 
After pointing out that an extreme view 
either way cannot be taken in the mat- 
ter, the Privy Council held as follows — 
“And it is a question in each case 
whether the gumastha occupies such a 
position that the owner must stand or 
fall by his acts, so that his fraud or 
his flight shall by imputation be the 
fraud or the flight of the owner or mul- 
titude of owners, for the purpose of 
bringing their case within the statute of 
insolvency, Their Lordships agree with 
the Judges who have held that the sta- 
tute admits of application to such casé¢s, 
and that to exclude it may lead to in- 
justice and confusion in many cases.” 
From the cases mentioned above, it may 
be seen that the settled position of law 
is that the act of one partner can well 
be construed as an act on behalf of all 
the partners if the circumstances war- 
rant such a conclusion. It is not abso- 
lutely necessary for the petitioning cre- 
ditor to prove that a letter written by 
one of the partners stating that the 
firm was suspending or was going to 
suspend payments to all creditors, had 
been written on the express authority 
given by each one of the partners to 
the particular partner who had written 
the letter. If the totality of circum- 
stances go to show that the expression 
contained in the letter should be taken 
as an act done on behalf of all the 
partners, then the- consequences that 
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follow should have application to all 
the partners and not only to the part- 
ner who had written the letter. In the 
instant case, we find that even accord- 
ing to the fourth appellant, his brother 
the third appellant had written the let- 
ter to the dictation of PW 2 and subse- 
quently typed the letters Hence the 
third appellant must have had know- 
ledge of the contents of the letter and 
he had actively associated himself with 
the fourth appellant in the typing and 
issuance of the letters. Appellants 2 and 
5 are ladies and the second appellant is 
the wife of a brother of the fourth ap- 
pellant. .They had admittedly left the 
management of the firm with the fourth 
appellant, The letters, Exs, P. 5 and 
P. 6 also purport to have been issued 
on behalf of all the partners of the firm. 
This inference may be drawn from the 
following fact. While the fourth appel- 
lant has referred to C. J, Simon as his 
father and Mrs. Varghese Simon as his 
wife and the works manager Sri C. Job 
Simon as his elder brother, he has used 
the plural term ‘we’ when he comes to 
the statement regarding suspension of 
payments. We have already extracted 
the relevant sentences in an earlier por- 
tion of this judgment, Having regard to 
the words used in the letter and the 
fact that the third appellant had also 
participated with the fourth appellant 
in the preparation of the letter, it is 
difficult for us to accept the contention 
that the letters Exs, P. 5 and P. 6 had 
been written by the fourth appellant 
acting for himself alone and not acting 
for and on behalf of all the partners of 
the firm as laid down in Chanahalu Siva 
Reddi v. Official Receiver, Bellary, 
(1937) 166 Ind Cas 80: (AIR 1937 Mad 
13). We are of opinion that though the 
letters Exs. P. 5 and P. 6 have been 
signed only by the fourth appellant, it 
must be taken that the suspension of 
payments indicated therein was an ex- 
pression made by all the partners of 
the firm. In view of such a conclusion, 
it follows that the main ground of at- 
tack of the appellants must also fail. 


10. For all the aforesaid reasons, we 
hold that the appeal is devoid ‘of merits 
and should, therefore, fail, Accordingly, 
it will stand dismissed; but in the cir- 
cumstances, we make no order as to 
costs, ` 


P, Raman v: Commr., 





Appeal dismissed. ` 
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P. Raman, Appellant v. The ‘Commis- 
sioner, Madurai City Municipal Corpor 
ration, Madurai, Respondent. 4 


W., A. No, 142 of 1981, D/- 18-3-1981." 


Evidence Act (1 of 1872), Sec. 115 —. 
Promissory estoppel Auction notice 
by Municipal Corporation — Notice re- 
serving right of cancelling auction tó 
Corporation -—- Appellant paying tender 
fee and deposit for bidding Subse- 
quent cancellation of auction — Corpo- 
ration held could not be directed tO 
hold auction. 


Where the auction notice and tender 
notice issued by the Municipal Corpora- 
tion expressly reserved the rights of 
cancelling the auction and refusing to 
accept the highest bid or tender to the 
Corporation and the Corporation in ex- 
ercise of this power cancelled the pro- 
posed -auction sale, the Corporation 
could not be directed to hold auction 
sale by invoking principle of promissory 
estoppel as there was no representation 
made by the Corporation to the appel- 
lant, an aspirant at the proposed auc- 
tion, that the auction will be held at 
any rate and furthermore when the ap- 
pellant had not done any act in further- 
ance of any promise made by the Cor- 
poration, AIR 1971 SC 1021 and AIR 
1967 SC 1427, Dist. (Paras 2, 4) 


Cases Referred : Chronological Paras 
AIR 1971 SC 1021 : (1970) 2 SCJ 689 2 
AIR 1967 SC 1427 : (1967) 2 SCJ 102 3 


C. Rajan, for Appellant, 


GOKULAKRISHNAN, Ofig. C. J.:— 
The appellant filed the writ petition for 
the issue of a writ of mandamus direct- 
ing the Commissioner, Madurai City 
Municipal Corporation, Madurai, to hold 
the auction as per the notice dated 
10-2-1981, According to the appellant, 
the Corporation, instead of holding the 
auction as per its tender notice, has 
stopped the auction for collection of 
the daily fees from persons who are 
selling flowers inside the Central Mar-. 
ket, Madurai, known as Muthuramalinga 





*Against order of Nainar , Sundaram, 5., 
in W. P. No, 1258 of 1981, D/- 11-3- 
1981. 
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Thevar Market, 
anid contemplates to lease it out. 


for the year ‘1981-82, 
The 


' Jearned Judge felt that the relief asked 


for by the appellant could not be 
brought within the purview of the writ 
jurisdiction of this court and according- 
ly he dismissed the writ petition. - Ag- 
grieved by this order, the present writ 
appeal has been filed, 


-2. Mr. Rajan, the learned counsel 
appearing for the appellant, submits 
that -as per the tender notice and also 
practice of the Corporation, the Corpo- 
ration must conduct the auction and it 
cannot revert to the system of leasing 
out contract. According to the learned 
counsel, the appellant has not only de- 
posited the fee along with, the tender, 
but has also made the deposit for bidd- 
ing at the auction. The learned counsel 
submits that on the principle of promis- 
sory estoppel, the Corporation must be 
directed to hold the auction. In support 
of his contention, 
relied on the decision of the Supreme 
Court in Century Spinning and Manu- 
facturing Co, Ltd. v. Ulhasnagar Muni- 
cipal Council, AIR 1971 SC 1021, where- 
in the Supreme Court has held that 
public bodies are as much bound as pri- 
vate individuals to carry out represen- 
tation of facts and promises made by 
them, relying on which other persons 
have altered their position to their pre- 
judice. It is clear from the auction 
notice and also the tender notice that 
the right to cancel or to refuse to ac- 
cept the highest bid in the auction and 
the tender is reserved with the Corpo- 
ration itself, As far as the present case 
is concerned, there is no representation 
by the authorities concerned that the 
highest bid or tender will be accepted, 
and ‘that an auction will be held, at 
any rate. Further, the appellant herein 
has not done any act in furtherance of 
any promise, made by the authorities 
concerned and no prejudice whatever 
has been caused to him, as contemplat- 
ed‘ by’ the decision of the Supreme 
Court referred to above. 
do not think that the principle laid 
down by the Supreme Court will apply 
to the facts of this case. i 


3. The ext deon relied on by 
learned counsel for the appellant is-in 
Ja'singhani v, Union of India, AIR 1967 
SC 1427. That case related to ‘the arbi- 


trary exercise of powers: by ‘the ‘auth-- 
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We therefore 
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órities concerned, and, after referring 
to the facts of the. case, the Supreme 
Court held that in a system governed 
by.-the rule of law, discretion, when 
conferred upon the executive author- 
ities, must be confined within clearly 
défined limits. 


4. As far as the present case is con- 
cerned, it is for the Corporation to ‘de- 
cide how best to augment its income’ by’ 
leasing out or giving licence for sale of 
articles in the public market, Such po- 
wers are vested with the Corporation 
concerned and persons who aspire to 
have lease or licence are put on notice 
regarding the powers of the Municipal 
authority to accept or refuse or cancel 
the tender or auction, Hence we do not 
think that the decision of the Supreme 
Court referred to above will apply to 
the facts of this case, inasmuch as’ no 
prejudice has been caused to the appel- 
lant herein, in view of the fact that the 
authorities have acted within their po- 
wers in not putting up for auction or 
lease the collection of daily fees from 
persons who are selling flowers inside 
the central market at Madurai. We 
therefore find no merits in this writ ap- 
peal which is accordingly dismissed. 


Appeal dismissed. 
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Palani Goundar and others, Appel- 

lants v. Thirumalai Goundar and others, 
Respondents, 
_§, A. No. 2515 of 1977, D/- 12-3-1981. 
. Transfer of Property Act (4 of 1882), 
Ss. 54, 58 (c) — Document in question 
whether constituted a mortgage or a 
sale — Principles for determination of, 
stated — Held on facts that the docu- 
ment constituted an out and out sale and 
not a mortgage, 


To determine whether a document 
constituted a mortgage by conditional 
sale or a sale with a condition for re- 
purchase, the principles deducible from 
decided cases may be summarised as 
follows :— 


The form of the document is ‘incon- 
clusive. The question whether there is 
a mortgage or sale is one of intention. 
If the condition for repurchase is em- 
bodied in the san same document,' there is 


m ieee e 
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a presumption thal the document js A 
mortgage by conditional sale, It is for 
the party challenging this presumption 
to establish that there is a sale and not 
a mortgage. In order to find out whe- 
ther the intention was to execute a 
mortgage or an out and out:isale, it 
would be possible to refer to the sur- 
rounding circumstances for which oral 
evidence can be let in, but subsequent 
conduct would be inadmissible in evi- 


dence. (Para 9) 
Applying the above principles for 
constructing the document in question 


(Ex. B-2) in the light of facts and the 
surrounding circumstances it was held 
that the circumstances probabilised the 
ease of the defendants that there was 
an out and out sale and not a mortgage. 
- (Para 10) 

Cases Referred : Chronological Paras 
AIR 1978 Mad 75 : 89 Mad LW 364 2 
AIR 1975 Mad 282: (1974) 2 Mad LJ 
360 10 
AIR 1966 SC 902: (1966) 2 SCR 918 7 
AIR 1963 SC 1906 : (1963) Supp 2 SCR 
82 : (1963) 2 SCJ 676 5, 10 
AIR 1960 SC 301: (1960) 2 SCR 117: 
1960 SCJ 327 8 
AIR 1954 SC 345: 1954 All LJ 546: 
1954 SCJ 469 2, 5 


N. Sivamani and N. K. Mitra, for Ap- 
pellants; T, R. Rajagopalan and T. R. 
Rajaraman, for Respondents, 


JUDGMENT :— Plaintiffs 2 to 5 in 
O. S, No. 598 of 1965 in the court of 
the Principal District Munsif of Erode 
are the appellants. The suit was one for 
redemption of Ex, B-2 ‘mortgage’ and 
for recovery of possession, The case of 
the plaintiffs was that Ex. B.2 was a 
mortgage by conditional sale and that, 
therefore, they were entitled to redeem 
the mortgage. The case of the defen- 
dants was that Ex. B 2 constituted an 
absolute sale accompanied by an agree- 
ment for repurchase and, therefore, the 
suit for redemption would not lie. 


2. The trial Court decreed the suit and 
the matter was taken on appeal by the 
defendants. The lower appellate court re- 
versed the judgment of the trial court 
and the matter came up to this court 
in S. A. No, 667 of 1969. (Karuppanna 
Goundar and 3 others v. Thirumala 
Gounder and 3 others), By judgment and 
decree dated 7th Oct. 1971, Ismail, J. 
(as he then was) allowed the second ap- 
peal and remanded the first appeal for 
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fresh disposal. The reason for the re- 
mand order was that one of the tests to 
find out whether a particular transac- 
tion was an absolute sale or a mort- 
gage by conditional sale was the ade- 
quacy of the price and with reference 
to that there was some mistake in the 
judgment of the lower appellate court. 
By his judgment dated 8th Mar, 1972, 
the learned Principal Subordinate Judge, 
Erode, stated that there was no oral 
evidence and that in the absence of 
such evidence, he expressed his difficul- 
ties in arriving at the value of the pro- 
perty for the purpose of considering 
whether the consideration mentioned in 
Ex. B. 2 was adequate or inadequate. 
He, however, recorded a definite finding 
that Ex. B. 2, was not a mortgage by 
conditional sale and only an out and 
out sale and that the plaintiffs were not 
entitled to maintain the suit for re- 
demption, The suit for redemption was 
thus dismissed, and the matter was 
again challenged in the second appeal 
to this court, 


Again the matter came up before 
Ismail, J. (as he then was) and after 
considering the rival contentions, the 
learned Judge pointed out that once the 
condition for resale was incorporated in 
the same document, the document was 
covered by 8. 58 (c) of the Transfer of 
Property Act, and that the transaction 
would be only a mortgage unless the 
person who asserts that it was not a 
mortgage was able to prove, either from 
the language contained in the document 
or from. the attendant circumstances 
whether the transaction was intended to 
be an outright sale. By throwing the 
burden wrongly on the plaintiffs, the 
learned Subordinate Judge, it was held, 
committed an error, The view of the 
learned Subordinate Judge appeared to 
be based on the conclusion that the 
plaintiffs had failed to prove that Ex.B.2 
was a mortgage by conditional sale. 
Such conclusion was found to be erro- 
neous in view of the judgment of the 
Supreme Court in Chunchun Jha v. 
Ebadat Ali, AIR 1954 SC 345. The learn- 
ed Judge (Ismail, J.) gave an opportu- 
nity to the counsel to draw his atten- 


tion to any term in Ex. B. 2, which 
would lead to the inference that the 


transaction was only an outright sale. 
As the counsel was not able to draw his 
attention to, any express words which 
would preclude the transaction being a 
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mortgage by conditional sale, the learn- 
ed Judge pointed out in paragraph 4 of 
the judgment, which is reported in 
Karuppanna Gounder v. Thirumalai 
Gounder, (1976) 89 Mad LW 364 at p. 
367 : (AIR 1978 Mad 75 at p. 77)— 

“Thus, the recitals contained in Ex. 
B-2 to show that the transaction was 4 
sale were consistent.with the sale being 
an ostensible one, and, therefore, from 
those recitals, no inference can be 
drawn that the transaction was not in- 
tended to be a mortgage by conditional 
sale, but was intended to be only an 
outright sale, 

It is in view of the above position if 
has to be found now whether there are 
attendant circumstances which will 
necessarily lead to the conclusion that 
the transaction under Ex. B. 2, was an 
outright sale, as pointed out by the 
Supreme Court. It is only for this pur- 
pose, I am allowing the second appeal 
and remanding the matter to the lower 
appellate court to find out whether 
there were any attendant circumstances 
which necessarily lead to the conclu- 
sion that the transaction under Ex. B. 2 
was only an outright sale.” 


3. The matter was again disposed of 
by the learned Subordinate Judge. by 
his judgment dated 9-11-1976 and is 


now again in second appeal at the in- 
stance of the unsuccessful plaintiffs 2 to 
5. . 

4, The second appeal has been admit- 
ted on the following questions of law — 

“1, Whether the lower appellate Court 
has misconstrued Ex. A. 1 in holding 
that it is an outright sale and not a 
mortgage by conditional sale? 

2. Whether the lower appellate Court 
has not understood the scope of the re- 
mand order made by this court?” 


5. S. 58 (c) of the Transfer of Pro- 
perty Act runs, to the extent relevant, 
as follows— . 


“Where the mortgagor ostensibly sells 
the mortgaged property — on condition 
that on default of payment of the mort- 
gage money, on a certain date the sale 
shall become absolute; or 
on condition that on such payment be- 
ing made the sale shall become void: or 
on condition that on such payment be- 
ing made the buyer shall transfer the 
property to the seller, 
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the transaction is called a mortgage by 
conditional sale and the mortgagee, a 
mortgagee by conditional sale; 

Provided that, no such transaction shall 
be deemed to be a mortgage unless the 
condition is embodied in the document 
which effects or purports to effect the 
sale,” 


The proviso to this clause was added by 
Act XX of 1929, Prior to the amend- 
ment there was a conflict of decisions 
on the question whether the condition 
contained in a separate deed shall be 
taken into account in ascertaining whe- 
ther mortgage was intended by the 
principal deed. The Legislature resolved 
this conilict by enacting that a transac- 
tion shall not be deemed to be a mort- 
gage unless the condition referred to in 
the clause is embodied in the document 
which effects or purports to effect the 
sale, In Chunchun Jha v. Ebadat Ali, 
AIR 1954 SC 345, the relevant docu- 
ment stated that a sum of Rs. 634, be- 
ing the principal with interest under a 
simple mortgage bond dated 6th May, 
1927, was due by the executants, They 
wanted a sum of Rs, 65-6-0 more to 
meet the costs of some proceedings un- 
der the Bihar Tenancy Act. They sold 
the property for a sum of Rs. 700 out 
of which Rs. 634-10-0 was adjusted to- 
wards the amount due under the earlier 
mortgage. The purchaser was put in 
possession of the property. The docu- 
ment contained a clause that if the ex- 
ecutants shall repay the consideration 
money to the purchaser within 2 years 
the property sold would become the 
absolute property of the executants, If 
they did not pay the same, the pur- 
chaser would remain in possession and 
occupation thereof, generation after gen- 
eration. There were clauses of indem- 
nity in case of dispossession, The 
amount to be paid at the time of repur- 
chase was to include the loss and dam- 
age and also interest at the rate of two 
per cent from the date of the document 
till date of payment. The vendors also 
declared that they would not claim the 
value of the produce during the period 
of possession by the purchaser, On a 
construction of this document, the Su- 
preme Court held that the deed was a 
mortgage by conditional sale under Sec- 
tion 58 (c) of the T. P. Act. At p. 348, 
Bose, J. delivering the judgment of the 
Supreme Court observed in para- 
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“Now, as we have already said, once 
a transaction is embodied in one docu- 
ment and not two and once its terms 
are covere7 by S. 58 (c) then it must be 
taken to be a mortgage by conditional 
sale unless there are express words to 
indicate the contrary, or, in a case of 
ambiguity, the attendant circumstances 
necessarily lead to the opposite conclu- 
sion.” 


In ‘Bhoju Mandal v. Debnath Bhagat, 
(1963) Supp 2 SCR 82: (AIR 1963 sc 
1906), the Supreme Court was concern- 
ed with the document to meet pressing 
demands and not merely to discharge 
the previous mortgage in favour of the 
respondent before the Supreme Court. 
It was provided in that document that 
in case of defect of title and conse- 
quent disposition, the vendors would re- 
main bound to refund the consideration 
with interest. The total area of the land 
dealt with by the document was 13.17 
acres and the amount advanced was Ru- 
pees 1600/-. Only a year thereafter 12.6 
acres were transferred to the respon- 
dents in that case for Rs. 2,800/-, There 
was no dispute that the latter amount 
represented the real value of the land. 
The Supreme Court held that the cumu- 
lative effect of the terms of the docu- 
ment and the surrounding circumstances 
jeft no manner of doubt that the docu- 


ment in question was not a mort- 
gage but a sale with the condi- 
tion of repurchase. In the course 
of the judgment, referring to Chun- 
chun Jha v. Ebadat Ali, AIR 1954 
SC 345, it was pointed out that 
in. that case (Chunchun Jha’s case), 


the document was treated to be a mort- 
gage because the persons who were sell- 
ing the property would hardly take the 
trouble .to borrow money in order to 
continue revenue proceedings which 
could no longer benefit them and could 
only enure for the benefit of the pur- 
chaser, After referring to the terms of 
the document in the case of Bhoju Man- 
dal v. Debnath Bhagat, (1963) Supp 2 
SCR 82: (AIR 1963 SC 1906), Subba- 
Rao, J. (as he then was), delivering the 
judgment of the Supreme Court observ- 
ed at p. 86 (of SCR): (at p. 190 of 
AIR) — 


“There is a clear legal distinction be- 
‘tween the two concepts — a mortgage 


“by conditional. sale and: a sale with: a. 


condition of repurchase, The’ former is 
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a mortgage, the relationship of debtor 
and creditor subsists and the right te 
redeem remains with the debtor. The 
latter’ is an out and out sale whereby 
the owner transfers all his rights in the 
property to the purchaser reserving a 
personal right of repurchase, The ques- 
tion to which category a document be- 
longs presents a real difficulty which 
can only be solved by ascertaining the 
intention of the parties on a considera- 
tion of the contents of a document and 
other relevant circumstances. Decided: 
cases have laid down many tests to as- 
certain the intentions of the parties but 
they are only illustrative and not ex- 
haustive.” 


6. Their Lordships referred in that 
case to the fact that in 1923, 13.17 acres 
had been mortgaged for Rs. 1,600/-, and 
that only one year later 12.6 acres out 
of the said 13.17 acres had been trans- 
ferred for a sum of Rs, 2,800/-. It was 
considered to be improbable that a 
mortgagee would advance an additional 
amount (Rs, 1,200/-) and take a mort- 
gage of a small extent (namely 12.6 
acres) in discharge of an earlier mort- 
gage whereunder a larger extent of 
land (namely 13.17 acres) was given as 
security. Unless there are extraordinary 
reasons for this conduct, it was held, it 
would be a clinching circumstance im 
favour of holding that a document was 
a sale. 


7. In Bapusami v. P. Gounder, (1966) 
2 SCR 918: (ATR 1966 SC 902), the 
Supreme Court has held that the form 
in which the deed is clothed is not deci- 
sive and the question has to be deter- 
mined on the basis of the provision o4f 
the document viewed in the light of the 
surrounding circumstances, In that par- 
ticular case, the circumstances relied on 
for showing that the documents was a . 
mortgage were (1) condition for repur- 
chase was embodied in the same docu- 
ment, (2) the value of the property was 
Rs. 8,000/- as against the consideration 
in the document under consideration for 
Rs, 4,000/-, (3) the defendant i.e., the 
transferee had not applied for transfer 
of patta and (4) the kist for the land 
was continued to be paid by the trans- 


' feror. It is in the light of these facts 


the court came to the conclusion that 


the document was only a mortgage. 


. 8° In an earlier case in» Bhaskar Wa- 
man Joshi v.' Shri- Narayan Rambilas * 


1982 


Agarwal, (1960) 2 SCR 117: (AIR 1960 
SC 301), the Supreme Court held that 
in a mortgage by conditional sale there 
was a relationship of a debtor and a 
creditor while in the: sale with condi- 
tion of repurchase such relationship. did 
not exist. It was further added that the 
oral evidence of intention is not admis- 
sible but evidence to contradict the reci- 
tals as distinguished from the terms of 
the documents were held to be admis- 
sible, Evidence of contemporaneous con- 
duct was always admissible as a sur- 
rounding circumstance, but evidence as 
to. subsequent conduct of the parties was 
held to be inadmissible, There are other 
decisions of this court considering the 
document in the light of particular facts. 
It is not necessary to refer to them. 

9, The principles deducible from the 
above cases may be summarised as fol- 
lows — The form of the document 15 
inconclusive, The question whether 
there is a mortgage or sale is one of 
intention. If the condition for repur- 
chase is embodied in the same docu- 
ment, there is a presumption that the 
document is a mortgage by conditional 
sale. It is for the party challenging this 
presumption to establish that there is a 
sale and not a mortgage. In order te 
find out whether the intention was to 
execute a mortgage or an out and out 
sale, it would be possible to refer to the 
surrounding circumstances for which 
oral evidence can be let in, but subse- 
quent conduct would be inadmissible in 
evidence. 


- 10. In the present case, the question 
has to be considered in the light of the 
above principles. There was an earlier 
mortgage under Ex, B. 1, dated 7-1- 
1932. The principal amount advance un- 
der that mortgage was Rs. 1,000/-. Only 
a.part of the property was covered by 
Ex. B. 2 dated 10-6-1936 which was for 
a consideration of Rs. 1,000/-. Thus 
while there was admittedly a mortgage 
for the principal sum of Rs. 1,000/- 
with reference to the properties cover- 
ing a larger extent executed on Y-i- 
1932, there is no reason why a person, 
who had already a mortgage for the 
same amount with a larger area should 
take again a mortgage for the same sum, 
but with reference to a smaller area 
under Ex.B.2. As pointed out by 
Subba Rao, J. in Bhoju Mandal v. Deb- 
nath Bhagat, (1963) Supp 2 SCR 82: 
(ATR.-1963 SC 1906), this is a very cru- 
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cial and clinching circumstance in 
favour of holding that the document 
‘was a sale and not a mortgage. “The 
stamp papers had been purchased in the 
name of the mortgagor in Ex. Bl, 
dated 7-1-1932, but the stamp papers in 
respect of Ex. B. 2 (registration copy 
being Ex. A, 1) were purchased in the 
name of the purchaser. This aspect has 
been considered to be material by a 
decision of the Division Bench of this 
Court in Prakasam v, Rajambal, (1974) 
2 Mad LJ 360: (AIR 1975 Mad 282), In 
Ex. B. 2, there is a specific recital of 
transfer of possession along with its be- 
ing an absolute sale and Ex. B. 2 has 
been executed by all the co-sharers in. 
the property, while Ex. B. 1, had been 
executed only by a few of the co- 
sharers, 

Unfortunately, there is no evidence 
of the adequacy of the price of 
Rs, 1,000/- with reference to the pro- 
perty conveyed under Ex. B. 2, but it 
is necessary to remember that only part 
of the properties covered by Ex. B, 1, 
were transferred under Ex. B. 2, and, 
therefore, there is nothing improbable 
in the purchaser taking an absolute sale 
of a smaller extent with a condition of 
repurchase. There is also one factor 
presented by Ex. B. 4 dated 21-2-1941. 
That. was a document of conveyance of 
one third in the suit properties for Ru- 
pees 300/-. The other two third was the 
subject matter of the document Ex. B. 2. 
Taking the price of the third share, the 
two-third share would be of the valué 
of Rs. 600 and the actual price paid five 
years earlier was Rs. 1,000/-. These cir- 
cumstances probabilise the case of the 
defendants that there was an out and 
out sale. In Ex. B. 4 there are recitals 
to confirm the title of the purchaser 
with reference to the two-third share. 
It must be remembered that this docu- 
ment of 1941, came into existence after 
the two years provided for repurchase 
in Ex: B. 2. If the document was only 
a mortgage, then there was no need te 
affirm the title of the defendants with 
reference to the two third share, Taking 
into account all these surrounding cir- 
cumstances, the court below rightly 
held that there was an out and out sale 
and not a mortgage by conditional sale. 


There is also one other circumstance, 
namely, that patta was transferred in 
favour of the purchaser. The learned 
counsel. for the appellants contended 


f 


62 Mad, 


that Ex. B. 3 is dated 20-3-1965 and 
that it related only to fasli 1374, cor- 
responding to 1964-65, Ex. B. 3 does not 
purport to be any proceeding for trans- 
fer of patta in that year, but merely 
evidences the existence of the patta in 
the name of the defendants, If really 
the patta stood till then in the name of 
the plaintiffs, they could have very well 
produced the kist receipts which must 
be in their possession. In the absence 
of production of such documents, it has 
to be taken that. patta was transferred 
at any rate prior to the present pro- 
ceedings, There is no suggestion that 
patta was actually transferred only be- 
cause of and after the dispute between 
the parties arose, The appellants have 
not shown how the scope of the remand 
order has been misunderstood by the 
court below. Thus, having regard to all 
the features, I do not find any merit in 
the second appeal and it is, accordingly, 
dismissed, There will be no ord:r as to 
costs, 

Appeal dismissed. 
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Gsneral Travels, Bangalore and others, 
Appellants v, Chandrakala Shetty and 
others, Respondents, 

A, A. O. No, 279 of 1978, D/- 16-2- 
1981.* . aa 
(A) Motor Vehicles Act (4 of 18939), 
Ss. 2 (19), 95 (2) (b), 110-A, 110-B — 
Bus owned by X hired by tourist agency 
firm Y — Death of passenger in motor 
accident due to rash driving by driver 
— Claims Tribunal has no power to 
award compensation to the legal repre- 
sentatives of the deceased, against the 
partners of the firm though such repre- 
sentatives may he entitled to damages 
against the firm under the general law 
of torts — The insurer of the car is lia- 
ble for compensation to the extent only 
of the amount insured. 


Section 110-A does not confer on the 
Claims Tribunal a power to make an 
award against persons other than the 
insurer, owner or driver of the vehicle 


involved in the accident, This will es- 
tAgainst order of Dist. J., Motor Acci- 
dents Claims Tribunal, Vellore, D/- 


16-12-1976. 


I A a 
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tablish that the Claims Tribunal cannot 
be considered tobe a Civil Court deter- 
mining the rights and liabilities of the 
parties under the common law. (Para 4) 


Persons entrusted with the vehicle by the 
owners are not owners of the vehicle. 
Normally ‘ownership’ consists of a bundle 
of rights, one of which is custody or pos- 
session of the vehicle. Merely because 
respondents 1 to 6 have been entrusted 
with the custody of the vehicle by the 
7th respondent for certain duration, 
they cannot be said to possess the en- 
tire bundle of rights which would. make 
them the owner of the vehicle, 

(Para 5) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-D — Appeal — New plea — Party 
raising point of law in lower Court but 
remaning ex parte at the trial — Trial 
Court not going into the question of 
law — Appellate Court is not prevented 
from considering the point, (Para 7) 


Cases Referred: Chronological Paras 
(1956) 1 WLR 376: (1956) 1 Lloyd’s Rep 
309 (PC), Trust Co, Ltd v. H.I. De 
Silva 6 
(1915) 1 KB 644:84 LJ (KB) 342:112 
LT 187, Ricketts v. Thos Tilling 6 


RAMANUJAM, J.— The above ap- 
peal has been filed by respondents 1 to 
ə. in M.A.C.T.0.P. No. 79 of 1974, on 
the file of the Motor Accidents Claims 
Tribunal, North Arcot at Vellore On 
9-5-1974 at about 2.50 p. m. the bus 
MDL 1591 belonging to the 7th respon- 
dent and hired by respondent-1 carry- 
ing tourists from Bangalore to Madras 
met with an accident at a place near 
Marappattu. between Vaniambadi and 
Ambur road, in the course of which the 
bus went off the road and after going to 
a distance of 200 yards, hit a tree and 
thereafter a wall of a house. As a result 
of the said accident, one Sadashiva 
Shetty sustained multiple injuries on the 
head and died in the hospital the same 
day. On the ground that the accident 
was entirely due to the rash and negli- 
gent driving of the bus by the driver 
the widow and the children of the de- 
ceased Sadashiva Shetty filed a petition 
claiming compensation of Rs. three 
lakhs. 


2. The said claim was opposed, The 
first respondent in the said claim peti- 
tion is a firm by name ‘General Travels’ 
carrying on business at Bangalore as a 
travel agency, Respondents 2 to 6 there- 
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in are the partners of the first respon- 
dent firm. The seventh . respondent is 
the owner of the bus, the eighth respon- 
dent is the driver of the bus and the 
ninth respondent is the Insurance Com- 
pany with which the bus had been in- 
sured, Except respondents 2 to 5 and 9, 
the other respondents remained €x 
parte. Respondents 2 to 5 though filed 
a counter, did not take part at the en- 
quiry and their counsel reported ‘no 
instructions’. In their counter 
ment they had stated that the bus was 
driven very carefully and cautiously 
and when it was negotiating a turn, the 
axle got broken and the vehicle went 
out of control and as such the accident 
should be taken to have been an in- 
evitable one in the circumstances. They 
also contended that the compensation 
claimed was excessive. The ninth re- 
spondent filed a counter affidavit adopt- 
ing the counter filed by respondents 2 to 
5 and adding that in any event the in- 
surer’s liability has to be limited to 
Rs. 5000/- for the death of a passenger 
as per the terms of the policy and as 
per Sec. 95 (2) (b)/of the Motor Vehicles 
Act. Having regard to these pleadings, 
the Tribunal set down the following two 
questions for consideration :— 


l. Whether the 8th respondent drove 
the bus with rashness and negligence 
and was responsible for the accident; 
and 


2. Whether the petitioners were en- 
titled to claim compensation and if so, 
from which of the respondents. 


3. After analysing the evidence ad- 
duced by the claimants and the Insu- 
rance Company, which alone took part 
at the enquiry the 
the rashness and negligence on the part 
of the driver of the bus has been duly 
established and that the accident ‘having 
been caused by such rashness and negli- 
gence on the part of the driver of the 
bus, the liability to pay compensation 
has arisen. Dealing with the quantum 


of compensation, the tribunal held 
that having regard to the fact 
that the deceased was employed as 


an Assistant Director of Agriculture in 
the Karnataka State Government, and 
he was 48 years of age at the time of 
his death, the compensation payable 
under the head of the loss of pecuniary 
benefit will be Rs. 1,44,000. In that view, 
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the tribunal straightway passed an 
award as against all the respondents 


for the said sum. of Rs. 1,44,000 however 
limiting the liability of the Insurance 
company to the sum of Rs. 5000/- and 
making the other respondents liable to 
pay the balance of Rs. 1,39,000 jointly 
and severally, Aggrieved by the award 
of the tribunal, so far as it is against 
them, the respondents 1 to 5 alone have 
filed this appeal, 

4. According to the appellants no 
award can be passed as against them 
under Sec, 110-B of the Motor Vehicles 
Act, as they cannot come under the ca- 
tegory of either the owner, driver or the 
insurer, against whom alone an award 
could be passed by the Claims Tribunal 
as per the said provisions, The learned 
counsel has referred to the following 
averments made by the claimants in 
their claim petition — 

‘Petitioners submit that the deceased 
Y. S. Shetty was travelling in the bus 
MDL 1591 belonging to respondents 1 to 
7. No. 1 is the General Travels Co. Nos. 
2 to 6 are the partners of the said com- 
pany, The 7th respondent is the owner 
of the vehicle. The 7th respondent has 
entrusted the bus to Nos, 1 to 6 and 
therefore respondents 1 to 7 are liable.” 


According to the learned counsel for the 
appellants, the above averment clearly 


contains an admission that the vehicle 
was owned by the 7th respondent 


though it has been taken by respondents 
1 to 5 for hire for carrying tourists and 
that in view of the said averment, re- 
spondents 1 to 6 cannot be taken to be 
the owners of the vehicle. This con- 
tention of the learned counsel based on 
the question of lack of jurisdiction of 
the tribunal to pass an award as against 
appellants who are respondents 1 to 5, 
has to be considered in the light of the 
statutory provisions. S. 110 of the Motor 
Vehicles Act enables the State Govt. 
to constitute Motor -Accidents Claims 
Tribunal for different areas. Sec.110-A 
of the said Act provides for the ‘man- 
ner, mode and the time of filing a claim 
application for compensation before the 
tribunal, Though S, 110-A is silent as 
against whom the claim for comp2nsa- 
tion has to be made, Sec. 110-B however 
indicates as to the persons against whom 
the Claims Tribunal could pass an 
award. In this connection it may be 
necessary to set down the said S. 110-B 
of the Motor Vehicles: Act :— 
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“On receipt of.an application for com- 

pensation made under S, I110-A, the 
Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an inquiry into the claim and may 
make an award determining the amount 
of compensation which appears to it 
to be just and specifying the person or 
persons to whom compensation shall be 
paid; and in making the award the 
Claims Tribunal shall specify the 
amount which shall be paid by the in- 
surer or owner or driver of the vehicle 
involved in the accident or by all or 
any of them, as the case may be.” 
A close reading of the above section in- 
dicates that the Claims Tribunal -may, 
after determining the amount of com- 
pensation which appears to it to be: just, 
specify the person or persons to whom 
the compensation ‘shall be paid and 
that in making the award it shall also 
specify the amount which will be paid 
by the insurer or owner or driver of the 
vehicle involved in the accident or by 
all or any of them, as the case may be. 
Thus, itis clear that the Claims Tribunal 
can pass an award either against the in- 
surer, owner or driver of the vehicle or 
against all or any of them. The said 
section’ does not confer on the Claims 
Tribunal a power to make an award 
against persons other than the insurer, 
owner or driver of the vehicle involved 
in the accident. This will establish 
thet the Clams Tribunal cannot be con- 
sidcred to be a Civil Court, determining 
the rights and liabilities of the parties 
undir the common law. Once it has 
been conceded by the claimants in their 
claim petition that the seventh respon- 
dent is the owner of the vehicle and 
respondents 1 to 6 have been entrusted 
with the vehicle, such entrustment even 
if it is established, cannot make them 
the legal owners of the vehicle. Even 
in case of entrustment of the vehicle by 
the 7th respondent in favour of respon- 
dents 1 to 6, legal possession even dur- 
ing the period of entrustment is with th® 
iseventh respondent. In this connection 
it is useful to refer to the definition of 
towner’ in S. 2 (19). ‘Owner’ has been 
defined .as follows:—~ 


“Owner means, where the person in 


possession of a motor vehicle is a minor, 
the guardian of such minor, and in rela- 
tion to a motor vehicle which is the sub- 
ject of a hire purchase agreement, the 
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person in possession of the vehicle under 
that agreement.” , 


5. As per this definition, any person 
who is in legal possession of a motor 
vehicle or the registered owner of a 
vehicle or a person who is in possession 
of the vehicle under hire purchase 
agreement, is stated to be the ‘owner’ 
of the vehicle. Even if respondents 1 to 
6 have been entrusted with the posses- 
sion of the vehicle temporarily for a 
specific purpose, they cannot be said to 
be the owners of the vehicle, ‘for, 
ownership is different from mere cus- 
tody. Normally ‘ownership’ consists of 
bundle of rights, one of which is custody]. 
or possession of the vehicle, Merely be- 
cause respondents 1 to 6 have been en- 
trusted with the custody of the vehicle 
by the 7th respondent for certain dura- 
tion, they cannot be said to possess 
the entire bundle of rights which would 
make them the owner of the vehicle, In 
this view of the matter, we cannot say 
that respondents 1 to 6 were the owners 
of the vehicle at the time the accident 
took place. \ l 


6. The learned counsel for the respon- 
dents contends that even if an award 
could not be passed under the Motor 
Vehicles Act, as against respondents 1 
to 6, because they were not the owners 
of the vehicle at the relevant time, they 
may be vicariously liable under the 
general law of torts for the accident 
caused by the rash and negligent driv- 
ing of the bus by the driver, for, the 
driver of the bus was functioning under 
the control and supervision of respon- 
dents 1 to 6 at the relevant time. Refer- 
ence also has been made to the obser- 
vations of Lord Tucker in the Trust Co. 
Ltd. v. H. I De Silva 1956-1-W. L, R: 
376, and the decision in Rickets v. Rhos 
Tilling Ltd. 1915-1 K B 644. However, 
it is unnecessary for us to go into the 
question as to whether respondents 1 
to 6 as persons who had temporary: 
custody and possession of the vehicle 
were vicariously liable for the tort com~ 
mitted by the driver or under the general 
law of torts for, we are in this appeal, 
concerned only with the liability arising 
under the Motor Vehicles Act, ° If the. 
tribunal had no jurisdiction to pass an- 
award as against respondents 1 to 6 
under S. 110-B of the Motor Vehicles: 
Act, then the award passed in this case! 
as. against them has to be. set <aside, 


y 
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whatever be their ‘liability under the 
general law of torts, Therefore, with< 
out going into the question as to whe- 
ther respondents 1 to 6 are vicariously 
liable under the general law for the 
tort committed by the driver of the bus, 
we set aside the award of the Tribunal 
in this case so far as it is against the 
appellants, 


7. The learned counsel for the respon- 
dents contends that it is not open to 
the appellants who did not admittedly 
take part in the proceedings before the 
lower Court to question the award by 
the tribunal by raising new contentions 
before this Court. It is true, that the 
first appellant was ex parte and appel- 


. lants 2 to 5 though appeared at the in- 


itial stage and filed counter, subsequently 
did not take part in the proceedings be- 
fore the tribunal. But the mere fact 
that the decision was ultimately render- 
ed ex parte, so far as the appellants are 
concerned, does not deprive them of the 
right to question the award before the 
appellate Court on legal grounds. It is 
true that if the legal points which have 
been raised before this Court had been 
raised before the tribunal, the tribunal 
would have had occasion to consider 
these points and give a decision thereon. 
The fact that the tribunal had no occa- 
sion to consider the legal question does 
not mean that this court cannot enter- 
tain a legal objection raised by the ap- 
pellants which does not involve the in- 
vestigation of any fresh facts. We, 
therefore, entertain the legal objection 
put forward by the appellants, notwith- 
standing the fact that they had not 
raised the said objections before the 
tribunal, 


, 8. In the result, the appeal is allowed 
to the extent indicated above, There will 
be no order as to costs. It is, however, 
made clear that the disallowance of the 
claim petition as against the appellants 
in these proceedings will not prejudice 
the rights of the respondents to proceed 
against the appellants in a civil court on 
the basis of their common law liability. 
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RAMANUJAM AND SETHURAMAN, JJ. 
M/s. Maricar Motors Ltd. and others, 
Appellants v. Dr. Mrs, Neelambal Rama- 
swamy and others, Respondents. 
A. A. O. 17 of 1978, D/- 19-8-1981. 
(A) Motor Vehicles Act (4 of 1939), 
Ss. 110-A, 110-B and 110-C — Evidence 
Act (1872), S. 3 — Car accident by col- 


lision with another car coming from 
opposite direction — Rash and negligent 
driving — Evidence — Evidence of oc- 


cupant of car who was relation of de- 
ceased driver — So long as his evidence 
is not rebutted his evidence cannot be 
discredited on ground of interestedness. 

(Para 8) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Car Accident resulting in 
death — Victim undergoing operation 
resulting in death — Damages to clal- 
mant, (Torts — Motor accident — Duty 
of injured), 

The position of law is that, though 
there is a duty cast on the person who 
has been tortiously injured to take all 
reasonable steps to mitigate the damages 
resulting therefrom if the steps taken 
by him reasonably led to an unexpect- 
ed aggravation of the injury and the 
consequent enhanced damages, the law 
protects him and enables him to recover 
the additional damages which cannot be 
said to be too remote to be recoverable 
from the tortfeasors, (Para 23) 


In the instant case the conduct of the 
injured in subjecting himself to an ope- 
ration for reduction of the fracture in 
his thigh in the hands of an Orthopaedic 
surgeon cannot be said to be unreasona- 
ble, While subjecting himself to the 
operation for reduction of the fracture, 
he could not have reasonably anticipat- 
ed or foreseen the circumstances which 
led to his: death ultimately, Further, it 
has not been established that there has 
been any negligence on the part of the 
Surgeon who undertook the operation or 
on the part of the anaesthetist who ad- 
ministered anaesthesia or on the part of 
the Cardiac thorasic surgeon who attem- 
pted to revive the heart which had failed 
to function. It is true some suggestion 
had been put to the Surgeon that the 


- death may be due to either fat embolism 
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arising out of the injury or air embolism 
arising out of ithe administration of 
drugs. But so Jong as the death has not 
definitely been found tobe due to causes 
unconnected with the injury sustained 
by the deceased as a result of the acci- 
dent, it is not possible to say that the 
appellants the owner of the vehicle and 
the Insurance company are not liable to 
pay compensation for the death of the 
deceased. It cannot be ruled out that 
the death was due to the blood clots 
which in ali probability might have 
been caused by the injury sustained, 
(Para 24) 
Cases Referred: Chronological Paras 
(1957) 2 Lloyd's Rep 500 (CA) McAuley 
v. London Transport Executive 17 
(1949) 1 All ER 588: (1949) LJR 865 (HL) 
Hogen v. Bentinck Collieries 18 
(1944) 2 All ER 350:171 LT 289:61 TLR 
17 (CA) Rothwell v. Caverswall Co. 


18 

1942 AC 497:167 LT 1:58 TLR 181, 
Steele v. Robert George 17 
(1902) 2 KB 292:86 LT 751:71 LJ KB 
683 (CA), Dunham v. Clare 20 


N. Rosi Naidu and S. Vanangamudi, 
for Appellants; S, Jagadeesan, for Re- 
spondents. 


RAMANUJAM, J.:— This appeal has 
been filed by the owner and insurer of 
the vehicle which was involved in an 
accident against the award passed by 
the Motor Accidents Claims Tribunal, 
Coimbatore (East) at Erode in M. C. O. 
P, No, 12 of 1971 awarding a compen- 
sation of Rs. 50,000 (Rs. fifty thousand 
only) to the first respondent herein for 
the death of her son, Kulasekaran. The 
first respondent herein has filed a 
memorandum of cross-objections claim- 
ing a further compensation of Ru- 
pees 20,000. 


2, On 12-7-1970, one Kulasekaran, 
the son of the first respondent herein 
aged about 23 years, studying in the 
final year B. E, in the Government En- 
gineering College at Karuppur was driv- 
img a new Ambassador car which had 
not been registered,” from Bhavani to 
Guruvareddiyur on the Bhavani-Mettur 
road, In the opposite direction a convoy 
of forty Ambassador cars was proceed- 
ing from Calcutta to Kerala, At about 
12.15 p.m, there was a collision between 
the car driven by Kulasekaran and the 
8th car in the convoy, WGK 9095 com- 
ing in the opposite direction. As a re- 
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sult of the collision the said Kula- 
sekaran sustained injuries and ultimate- 
ly died in the hospital at Madras, a few 
days later after undergoing operation. 
The driver of the 8th car in the convoy 
which was involved in the accident was 
prosecuted and found guilty under Sec- 
tions 304-A and 387, I. P. C. and con- 
victed and sentenced to undergo rigo- 
rous imprisonment for six months in 
C. C. No. 360 of 1970 on the file of the 
Sub-Divisional Magistrate, Erode. 


3. On the ground that the accident 
was solely due to the rash and 
negligent driving of the car WGK 


9095 by its driver, the first respondent 
herein, filed a claim petition M. C. O. P. 
No, 12 of 1971, claiming a compensation 
of Rs. 1,00,000/-. In the said claim peti- 
tion the driver, the owner and the in- 
surer had been made parties, The owner 
of the vehicle, the second respondent in 
the O. P. contended that the car WGK 
9095 was not driven in a rash and neg- 
ligent manner that the vehicle was 
driven carefully and cautiously, that the 
deceased was driving the car bearing no 
registration number at a dangerous 
speed that he while attempting to 
overtake a stationary vehicle unmindful 
of the on-coming convoy of cars hit 
the vehicle WGK 9095 that the accident 
took place purely due to the rash and 
negligent driving of the deceased and 
his overlooking the elementary rules of 
the road, that the third respondent, the 
driver of the car WGK 9095 was not at 
all responsible for the accident, that if 
he had not turned a little to his left to 
avoid a head on collision, a more grue- 
some tragedy would have occurred, that 
the accident took place due to the ir- 
responsible act of the deceased, that 
the third respondent never swerved his 
car to the right and, therefore, there 
was no possibility of his car hitting 
against the deceased’s car and, there- 
fore, neither the owner, nor the driver 
or the insurer of the vehicle WGK 9095 
is liable for the accident, He also con- 
tended that the deceased and the other 
injured were taken to the Bhavani hos- 
pital and thereafter to Erode and given 
treatment, that the injuries were not of 
such a serious nature as to cause death, 
that the taking of the deceased to Mad- 
ras and subjecting him to an operation 
should be taken to be at the risk of the 
deceased and that, in any event, the 
quantum of compensation claimed is ex- 
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horbitant, imaginary and unconscionable 
and that the social status of the deceas~ 
ed his wealth and attainments of per- 
sonal nature are of little value in the 
matter of quantification of compensa- 
tion, The first respondent, Messrs Hindu- 
stan Motors Ltd., who was the manu- 
facturer of the car WGK 9095 disclaim- 
ed liability on the ground that the title 
of the vehicle had passed to the second 
respondent, Messrs Maricar Motors Ltd. 
The third respondent in the claim peti- 
tion who is the driver of the vehicle ad- 
opted the counter statement filed by the 
second respondent, The fourth and fifth 
respondents who are the insurers of the 
vehicle also filed a counter adopting the 
second respondent’s counter. 


4, In the face of the above pleadings, 
the following questions arose for consi- 
deration before the Tribunal (1) Whe- 
ther the first respndent is not a neces- 
sary party? (2) Whether the accident 
was due to the rash and negligent driv- 
ing by the third respondent driver of 
the car WGK 9095 or whether the acci- 
dent was due to the rash and negligent 
driving by the deceased? (3) To what 
compensation, if any, is the petitioner 
entitled? 


5. Both parties adduced 
before the Tribunal in respect of 
their respective contentions and the 
Tribunal after analysing the evidence, 
held that the accident was solely due 
to the rash negligent driving of the 8th 
car in the convoy WGK 9095, that there 
was no negligence on the part of the 
deceased in driving his car, that the 
first respondent was not a necessary 
party to the claim petition as the title 
to the car which was involved in the ac- 
cident had passed to the second respon- 
dent even before the accident and that 
the fair and reasonable compensation to 
be paid to the claimant was Ru- 
pees 50,000/-. In that view, the Tribunal 
passed an award for a sum of Ru- 
pees 50,000/- as against respondents 2 to 
5. - 


6, Aggrieved by the award of the 
Tribunal the second and fifth respon- 
dents in the claim petition who are re- 
spectively the owner and the insurer of 
the vehicle WGK 9095 have filed the 
present appeal. In this appeal the find- 
ing of the Tribunal both on the ques- 
tion .of rashness and negligence on the 
part of the driver of the vehicle WGK 


evidence 
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9095 as also the quantum of compensa- 
tion fixed by the Tribunal have been 
challenged. The claimant not satisfied 
with the award passed by the tribunal, 
has filed cross objections claiming a 
further compensation of Rs, 20,000. 


7. It has been submitted by the 
learned counsel for the appellants that 
the car WGK 9095 driven by the third 
respondent in the claim petition being 
one of the vehicles in a convoy of about 
40 cars, there is no possibility of the 
car going to the western half of the 
road, that there is no necessity for the 
driver of that vehicle to turn to the 
right so as to collide with the vehicle 
driven by the deceased, that in fact the 
claimant herself has not given any rea- 
son as to why the vehicle should have 
suddenly entered the western half of 
the road more or less leaving the con- 
voy, that it is not the case of the claim- 
ant that the driver of the vehicle WGK 
9095 was either drunk or drousy while 
driving so that it could be said that the 
driver was not steady and lost control 
of the vehicle and, therefore, it should 
be taken that the deceased alone was 
rash and negligent in driving his vehi- 
cle and ultimately coming and hitting 
against the car WGK 9095 which was 
going on the eastern side of the road as 
part of a convoy. 


8 It is no doubt true that if the 
probabilities alone are to be taken into 
account, it is improbable that the vehi- 
cle going in a convoy on the eastern 
half of the road would have suddenly 
swerved to its right and entered the 
western half of the road and hit against 
a vehicle coming in the opposite direc- 
tion, But in this case, it is not possible 
to go only by more probabilities, when 
there is clear evidence before the court 
as to how the accident happened, On a 
careful analysis of the materials placed 
on record, we are inclined to agree wita 
the finding of the Tribunal that the ac- 
cident took place due to the rashness 
and negligence on the part of the driver 
of the vehicle WGK 9095. PW 2 is on2 
Dr, Seetharaman, the brother-in-law of 
the deceased. He was an occupant of the 
car driven by the deceased and there- 
fore, he is an eye witness to the acci- 
dent. In his evidence he has referred to 
the circumstances under which the ill- 
fated accident took place, He has de- 
posed that himself, his wife, the deceas- 
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ed and one advocate Ponnambalam, and 
his daughter Girija and the grand- 
mother of the deceased, were proceed- 
ing from Salem to Guruvareddiyur in 
an Ambassador car driven by the de- 
ceased, that when they were proceeding 
on Bhavani~Mettur Road, a convoy of 
20 new Ambassador cars was coming in 
the opposite direction, that on seeing 
the convoy the deceased slowed down 
the speed and was proceeding on the 
mud road at a speed of 10 kilometers 
per hour, that one of the cars in the 
convoy suddenly turned to the right and 
dashed against the Ambassador car 
driven by the deceased with the result 
he sustained a fracture of his right 
thigh bone and the car also got damag- 
ed, that immediately advocate Ponnam- 
balam went and gave a report to the 
police Ex. A 11 and that PW 5 the head 
constable recorded Ex. A. 11. No doubt, 
PW 2 is the brother-in-law of the de- 
ceased and as such some what interest- 
ed in supporting the claim of the claim- 
ant, But so long as there is no other 
evidence adduced by the defence rebut- 
ting that evidence, the evidence of PW 2 
cannot entirely be discredited on the 
ground of interestedness. Further, the 
evidence of PW 2 is corroborated by 
the other materials on record. While in 
the Erode hospital, the police had re- 
corded a statement from the deceased 
which is marked as Ex. A. 1, a reading 
of Ex. A. 1 would disclose the fact that 
the deceased was keeping to his extreme 
left on noticing five or six cars in a 
convoy passing his car, that the 7th car 
coming in a convoy suddenly turned to 
the right side and dashed on the right 
front portion of his ‘car. Ex. A. 1 the 
Statement of the deceased corroborates 
the evidence of PW 2 in all material 
particulars, Further corroboration is also 
available from Exs. A. 2 and A. 3, Ex. 
A. 2 is the charge-sheet filed before the 
Sub-Divisional Magistrate, Erode, against 
the driver of the car WGK 9095, under 
Ss. 304-A and 337, I. P. C. in C. C. No. 
360 of 1970. Though the offence was de- 
nied by the accused the court has found 
him guilty and sentenced him to under- 
go rigorous imprisonment for a period 
of six months. The judgment in that 
ease has been marked as Ex. A. 3. Ex. 
A. 11 is the report given- by the advo- 
cate Ponnambalam immediately after 
the accident. That report refers to the 
fact that on ‘seeing a convoy of cars the 
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deceased Kulasekaran drove his car to 
the extreme left and was going on the 
mud portion of the road and that time 
the Ambassador car coming inthe con- 
voy swerved suddenly to the right and 
dashed against the car driven by the 
deceased. Ex. A. 11 also corroborates 
the evidence of PW 2. In addition, there 
is Ex. A, 12, the observation mahazar 
prepared by PW 5, the head constable 
at the time of his making investigation 
after inspecting the scene of occurrence. 
Ex. A. 12 shows that the road was clear 
with no sands and that the Ambassador 
car driven by the deceased was in the 
mud portion of the road on the west 
immediately after the accident, 


9. As against the said evidence ad- 
duced by the claimant, there is the evi- 
dence of RWs. 1 to 3. All of them say 
that the deceased alone was to be blam- 
ed for the accident, that there was a 
lorry stationed on the left side of the 
road i.e, on the western half of the 
road, that while overtaking the lorry 
the deceased was driving his vehicle at 
a hectic speed unmindful of the on-com-~ 
ing convoy and that this brought about 
the accident. But it has not been estab- 
lished that in fact a stationary lorry 
was parked on the western half of the 
road so as to necessitate the swerving 
of the vehicle driven by the deceased 
to his right. Even the observation maha- 
zar Ex. A. 12 prepared by PW 5, the 
head constable does not refer to any 
stationary vehicle having been present 
at the scene of the occurrence, The 
number and the other details of the 
lorry which was said to have been park- 
ed on the western side of the road have 
not been given by RWs. 1 to 3, nor has 
any attempt been made by the appel- 
lants herein to examine the driver of 
that lorry. Therefore, there is no reli- 
able and satisfactory evidence that a 
stationary lorry stood parked on the 
western side of the road and that the 
deceased while attempting to overtake 
that lorry caused the accident in ques- 
tion, It is true RW 3 had stated that all 
the Ambassador cars included in the 
convoy are new cars, that the ‘carbu- 
retor in all the cars are sealed to pre- 
vent them from being run in 
speed and that therefore those cars 
could proceed only on an average speed 
of 40 to 45 kilometres per ‘hour’ and 
therefore the vehicle WGK 9095 which 
is. part of. the convoy . could; not .. have 
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been driven at an excessive. speed.. The 
Tribunal has not chosen to accept the 
evidence of RW 3 on the ground that 
it is interested. But even assuming that 
the evidence of RW 3 is acceptable, it 
cannot go against the claimant’s case 
for even when the vehicle was being 
driven at a slow speed the vehicle could 
have swerved to the right suddenly re- 
sulting in that vehicle dashing against 
the vehicle coming in the opposite di- 
rection, Therefore, we are persuaded to 
hold that the accident took place solely 
due to the rash and negligent driving of 
the car WGK 9095 by its driver and 
there is no evidence of any contributory 
negligence on the part of the deceased. 


10, Coming to the quantum of com- 
pensation, it is seen that as against the 
the Tribunal 
has awarded a sum of Rs. 50,000, on 
the basis that the deceased was a stu- 
dent, comes from a rich family, has a 
good future, and could easily secure a 
decent job or could carry on an inde- 
pendent profession as an Engineer, The 
appellants have questioned the quantum 
of compensation fixed by the tribunal as 
excessive. 


11. As regards the quantum of com- 
pensation the Tribunal itself found that 
there is no acceptable evidence to prove 
that the deceased was getting any in- 
come from sources such as poultry 
farming, sheep rearing, agricultural ope- 
rations etc, The Tribunal however, found 
that the deceased who was in the final 
year of the B. E, course, would in course 
of time, get an employment as an engi- 
neer or would carry on an independent 
profession as 
from a rich family which could afford to 
provide him with the wherewithal for 
starting an independent profession as an 
engineer, On the facts found the deceas- 
ed if had been alive would easily earn 
at least Rs. 500 a month, out of which 
the dependency of the family can be 
taken to be Rs, 250, 
the age of the deceased we can adopt as 
15 the multiplier. Thus the total loss of 
dependency comes to Rupees 45,000/- 
(250x12x15). For loss of expectation. of 


life, a sum of Rs. 5,000/- can be award- 


ed. Thus the sum of Rs. 50,000/-, fixed as 
compensation for the death of the de- 
ceased cannot be said to be excessive. 


: 12, The appellants then contend that 
as the death was not the direct. result: of 
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the accident, they cannot be made li- 
able to pay compensation for the death 
of the deceased and that their liability 
should be restricted only to the injuries 
actually sustained as a result of the ac- 
cident. We have to therefore consider 
whether the death of the deceased was 
a direct result of the accident, It is said 
that the compensation fixed by the Tri- 
bunal is for the death of the deceased 
after the operation and not for the in- 
juries sustained by the deceased, thai 
the injuries sustained by the deceased 
did not call for on warrant an opera- 
tion, that it is the operation undertaken 
by the deceased unnecessarily in the 
hospital at Madras which ultimately re- 
sulted in his death and that, therefore, 
the liability for compensation should be 
fixed only with reference to the injuries 
acually tsustained by the deceased and 
not with reference to the death brought 
about by the deceased himself. 


13. It is seen from the evidence of 
PW 3, Dr. Ponnuswami, who attended 
on the deceased immediately after the 
accident that except for the fracture 
sustained on his right thigh the deceas- 
ed was otherwise all right, and that he 
asked the parties to take the injured to 
Madras and to have him operated there 
as he felt that a mere treatment of the 
fracture on the thigh would have result- 
ed in a deformity. The oral evidence on 
this aspect by PW 3 is as follows — 

(Translation of Tamil) 


Since there may happen some de- 
formity if treatment is taken at Erode, 
I sent him to a separate doctor at Mad- 
ras. 

14. In 
says — 

(Translation . of Tamil) 

I had not any doubt about the 
life of the deceased. Only on account of 
the fact that there may happen some 
deformity. to him I directed he should 
be taken to Madras, 


15. The evidence of this witness sug- 
gests that the operation that was under- 
taken at Madras was not a must, but 
that it was suggested only by way of 
abundant caution to see that no de- 
formity occurs. The evidence of PW 1 
Dr. M. ‘Natarajan, who operated on 
the deceased when he was brought to 
Madras indicates -that the death might 
be due to other causes as well. He has 
deposed that injury No, 1 on the person 
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of Kulasekaran that is a fracture shaft 
of right femur which was caused by 
collision of the car driven by the injur- 
ed with another vehicle required play 
treatment by skin traction in a Thomas 
splint, that as the treatment did not re- 
duce the fracture it was decided to 
manipulate the fracture under general 
anaesthesia, and that he was operated 
for reduction of fracture on 15th July at 
11 am. He has given the details as to 
what happened on that day. According 
to him the patient was given general 
anaesthesia by the Anaesthetist and 
fracture was manipulated, The reduc- 
tion was completed and the anaesthesia 
was discontinued and the patient was 
waiting to be splinted. About five 
minutes after his recovery from anaes- 
thesia the patient suddenly developed 
difficulty in breathing. A few minutes 
later he developed cardiac arrest, Im- 
mediate treatment for cardiac arrest 
was carried out by drug injections, in- 
cubation and oxygen. When the pulse 
did not reappear acute pulmonary em- 
bolism was diagnosed. At about 1.30 
cardiac thorasic surgeon was called in 
and within a few minutes the cardiac 
thorasic surgeon opened the heart and 
found a big pulmonary embolism blocek- 
ing the pulmonary artery. The embolism 
was removed and cardiac pace maker 
was attached to stimulate the heart. 
But in spite of all the efforts he died 
at about 120 pm, the cause of death 
being pulmonary embolism, PW 1 fur- 
ther states that pulmonary embolism in 
fracture cases occasionally occur by es- 
cape of bone marrow fat from the site 
of the fracture which escapes into blood 
stream and that if this is in sufficient 
quantity, it blocks the pulmonary artery 
massively and causes death. However, 
he has admitted in  cross-examination 
that embolism of pulmonary trunk by 
a clot of blood coming from the right 
side of the heart in patient with heart 
diseases is one of the common causes of 
sudden and rapid death though in this 
case the clot was due to fat. He has 
also admitted that the patient was a 
tall well built man physically fit with 
blood pressure 116/80 and that the in- 
jury found on the thigh of the deceased 
is a comminuted closed fracture and 
not a complicated fracture and that 
before anaesthelisation pre-medication 
was given that if there was a fault in 
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of drug air embolism also can occur and 
that every person suffering from a frac- 
ture on the thigh bone need not neces- 
sarily get embolism. He also admits that 
no post-mortem was conducted and no 
pathological survey was done after the 
patient died, After looking into the op- 
eration notes, he has stated that as part 
of the emergency treatment heparin 
has been given intravenously, that on 
opening the heart the left side of the 
heart was found to be empty and the 
heart itself was blue, that the pulmo- 
nary artery was opened and drained, of 
few clots, that the heart was blue due 
to total blockage of pulmonary artery 
and that since there was no flow of 
blood from heart to lungs, there was no 
returned blood from the lungs to the 
left side of the heart, The witness has 
earlier stated that fat embolism 
be dissolved by the administration of 
drugs and Heparin is used in such cases. 
The evidence of PW 1 indicates that the 
death may be either due to the accident 
which would have resulted in the oc- 
currence of massive fat embolism or it 
may be due to air embolism arising out 
of the administration of drugs. Even at 
the time of admission, the deceased was 
physically fit even though he had a 
thigh fracture, and death cannot be said 
to be directly arising from the accident. 
Death has occurred after the heart was 
opened. the cause of which has not been 
definitely fixed by PW 1. 


16. In this view of the matter, we 
cannot 
due to the injury. The question is whe- 
ther on these facts the appellants can 
be asked to pay the compensation for 
the death of the deceased. 

17. It is well established that the 
claimant may have his damage cut 
down because of his own conduct in not 
mitigating the damage which can be de- 
fined as a failure on the part of the 
claimant to take reasonable steps either 
to reduce the original loss or to avert 
further loss and that he cannot also 
claim damages which is too remote. 
Failure to mitigate loss or damage in 
cases of injuries can arise from the in- 
jured person not having the proper me- 
dical treatment thus aggravating the in- 
jury or acting against medical advice or 
it may arise from his refusal to undergo 
the medical treatment. In McAuley v. 
London Transport Executive, (1957) 2 
Lloyd’s Rep 500 (CA) where the in- 
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jured’s refusal to undergo an operation 
was held unreasonable so that the de- 
fendant was only liable for loss of 
wages up to the time when he would 
have returned to work had he had the 


operation, Jenkins, L.J, said in that 
case — 
“Inasmuch as... „it is the duty of 


the party to mitigate damages, it is his 
duty to act on any medical advice.” 


In Steele v, Robert George 1942 AC 497, 
the plaintiff had refused to undergo an 
operation and it was held that this did 
not affect the damages unless the defen- 
dant proved that. the refusal was wn- 
reasonable, The doctrine of mitigation 
ensures that the wrongdoer is not put 
to any additional burden arising out of 
the conduct of the injured subsequent 
to the accident. Similarly, he is also pro- 
tected by the doctrine of remoteness 
from imposition of an additional burden 
arising out of causes not directly flow- 
ing from the injuries sustained. If the 
damage sought for is too remote to the 
tort committed, then the wrongdoer is 
protected by the doctrine of remoteness. 
The question is whether either of these 
principles will apply in this case, 


18, Where a workman injured by the 
defendant underwent medical treatment 
which increased his injury due to the 
surgeon’s negligence, the defendant was 
held not liable for the further injury 
by the court of appeal in Rothwell v. 
Caverswall Co. (1944) 2 All ER 350 
~ (CA) and by the House of Lords in Ho- 
gan v, Bentink Collieries, (1949) 1 AH 
ER 588 (HL). In the later case Lord 
Normand said — 


“I start from the proposition which 
seems to me to be axiomatic, that if a 
surgeon by lack of skill or failure in 
reasonable care, causes, additional in- 
jury to aggravate an existing injury and 
so renders himself liable in damages, 
the reasonable conclusion must be that 
his intervention is a new cause and that 
the additional injury or the aggravation 
of the existing injury should be attri- 
buted to it and not to the original acci- 
dent. On the other hand, an operation 
prudently advised and carefully carried 
out should not be treated as a new 
cause, whatever its consequences may 
be.” 


19. However, there were dissenting 
judgments in both the above cases. In 
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the first ease Macdermoit in his dissent- 
ing judgment observed — 


“When, in order to rid himself of his 
incapacity for work, a workman reason- 
ably submits himself to surgical treat- 
ment at the hands of a qualified practi- 
tioner, why should the risk of some er- 
ror of judgment to some lack of effici- 
ency on the part of the latter in the 
course of the treatment fall on the 
workman so as to rob him of his right 
to compensation.” 

20, In the second case Scott, L, J. 
felt that refusing a plaintiff compensa- 
tion for injury as increased by negli- 
gent medical treatment was inconsistent 
with another line of cases represented 
by Dunham v, Clare (1902) 2 KB 292 
(CA), 

21. Thus the injured party is put in 
a dilemma. He may find on the one 
hand that he cannot recover for further 
injury caused by the negligent medical 
treatment and on the other if the injury 
which could have been prevented but 
for his refusal to undergo medical treat- 
ment. It is to resolve the said dilemma 
the courts have adopted the test of rea- 
sonableness of the conduct of the injur- 
ed party. In Winfield and Folowicz on 
Tort, 11th Edn. at page 599 it is pointed 
out — 

“The victim of a tort is obliged to 
mitigate his loss, that is to say, he may 
not claim damages in respect of any 
part of his loss that would have been 
avoidable by reasonable steps on hbis 
part. Most of the authorities on mitiga- 
tion relates to breach of contract, but 
the broad principles are equally appli- 
cable to tort, What is reasonable is & 
question of fact in each case; while the 
plaintiff must not be allowed to indulge 
his own whims or fancies at the ex- 
pense, of the defendant, it must also be 
remembered that the defendant is a 
wrongdoer who has caused the plain- 
tiffs difficulty, Accordingly, the stand- 
ard of reasonableness is not a high one.” 


22. In Halsbury’s Laws of England, 
3rd edition, Vol, 37, at page 141, para- 
graph 252, which deals with the mitiga- 
tion of damages says — 


“There is a duty upon those who havé 
been ‘tortiously injured to take all rea- 
sonable steps to minimise the damage 
resulting therefrom and, in so far as 
they may succeed in so doing, the tort- 
feasor is relieved of the obligation to 
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compensate them. Where a person, act- 
ing reasonably after suffering a tortious 
injury so conducts himself as undesign- 
edly to aggravate his damage such addi- 
tional loss is not too remote to be re- 
eoverable from the tortfeasors.” 


23. Thus, the position of law appears 
to be this : Though there is a duty on 
the person who has been tortiously in- 
jured to take all reasonable steps to 
mitigate the damages resulting there- 
from if the steps taken by him reason- 
ably led to an unexpected aggravation 
of the injury and the consequent en- 
hanced damages, the law protects him 
and enables him to recover the addi- 
tional damages which cannot be said to 
be too remote to be recoverable from 
the tortfeasors. 


24. Applying this test to the facts of 
this case, we find that the conduct of 
the injured in subjecting himself to an 
operation for reduction of the fracture 
in his thigh in the hands of an Ortho- 
paedic surgeon like PW1 cannot be said 
to be unreasonable, While subjecting 
himself to the operation for reduction 
of the fracture, he could not have rea- 
sonably anticipated or foreseen the cir- 
cumstances which led to his death ulti- 
mately, Further, it has not been estab- 
lished that there has been any neglig- 
ence on the part of PW 1 who under- 
took the operation or on the part of the 
anaesthetist who administered anaesthe- 
sia or on the part of the cardiac thora- 
sic surgeon who attempted to revive the 
heart which had failed to function. It 
is true some suggestion has been put to 
PW 1 that the death may be due to 
either fat embolism arising out of the 
injury or air embolism arising out of 
the administration of drugs, But so long 
as the death has not definitely been 
found to be due to causes unconnected 
with the injury sustained by the de- 
ceased as a result of the accident, it is 
not possible to say that the appellants 
the owner of the vehicle and the Insur- 
ance company are not liable to pay 
compensation for the death of the de- 
ceased, It cannot be ruled out that the 
death was due to the blood clots which 
in all probability might have been caus- 
ed by the injury sustained. In this view 
of the matter, we have to hold that the 
appellants have been rightly held liable 
to pay compensation for the death of 
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the deceased and not merely for actual 
injuries sustained by him. 

25. In the result both the appeal and 
the cross-objections are dismissed. No 
costs, 

Order accordingly. 
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Pallavan Transport Corporation Ltd., 
Madras, Appellant v. Dhaulat K, Ni- 
chani, Respondent, 


A.'A. O. No. 298 of 1979, D/- 24-4- 
1981. 
Motor Vehicles Act (4 of 1939), Sec- 


tion 110-B — Accident claim — Compu- 
tation of compensation — Factors to be 
considered — Loss of earning commis- 
sion in planned business tour — In- 
determinate factor — Cannot be consid- 
for 
personal injuries, 


In the case of personal injuries re- 
sulting from an accident the injured 
person is entitled to claim compensation 
for the cost of treatment of the injuries, 
loss of earnings during the period of 
treatment, loss of earning power arising 
out of any permanent disability or other 
incidental or ancillary damages sustain- 
ed by the injured person. In addition 
to such compensation, if the injured 
person were to be awarded loss of com- 
mission or other emoluments which he 


‘may or may not get in future it will be © 


entering into the field of surmises. Ex- 
cept under the head ‘loss of earning po- 
wer for any partial or permanent dis- 
ability’ the loss of profits which the in- 
jured person might or might not earn 
can be taken to be not directly connect- 
ed with the accident. Earning a profit in 
a business or a commission will depend 
upon so many indeterminate factors like 
the market conditions, the law of de- 
mand and supply etc, Therefore, such 
indeterminate factors cannot go into the 
computation of damages for personal in- 
juries, If the injured person would have 
definitely earned an income but for the 
accident, then it should be taken to be 
a loss of his future earnings due to the 
accident, (Paras 10, 13) 

In the instant case a Trading Corpora- 
tion exporter of readymade garments, in 
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a letter to the claimant, who had con- 
tacts in the textile line and who was 
. able to procure orders for readymade 
garments from abroad agreed to spon- 
sor a trip to European countries at its 
- cost. and expenses for the sole purpose 
of booking orders on their behalf and 
on their account in the name of their 
concern and agreed to pay him a com- 
mission of 10 per cent in respect of all 
the orders booked by him during the 
trip with their partner. It also agreed 
‘to appoint him in its concern after his 
return from the business tour. On the 
day the claimant was to proceed on the 
tour he met with an accident with a bus 
while riding his scooter, Grievous and 
multiple injuries were caused to him 
and his scooter was also damaged. Along 
with other claims the claimant claimed 
the loss of commission on European 
business tour and damages for loss of 
job, As a result of the accident though 
the claimant could not take the trip, he 
had given letters of introduction to 
partner of the trading Corporation who 
alone made the trip, to enable him to 
contact all the dealers with whom he 
(the respondent) had business contact. 
As a result of the letters of introduc- 
tion, the partner was able fo procure 
orders to the tune of Rs, 25,00,000 and 
thus the trading Corporation got the en- 
tire export orders for readymade gar- 
ments which they would have got if the 
claimant had made the foreign tour. 
The claimant instead of seeking commis- 
sion from the Corporation claimed com- 
pensation for loss of commission from 
owner of bus. 


Held that the claimant could not be 
entitled to claim compensation under 
the head loss of commission on Euro- 
pean business tour or under the head 
loss of appointment, The claimant who 
had become entitled to the payment of 
commission from the Trading Corpora- 
tion could .not give up that claim and 
seek to proceed against the owner of 
bus on the ground that it was because 
of the accident he could not make the 
foreign trip and thus he had lost the 
benefit of the commission. If he pur- 
posely did not claim the commission 
from Trading Corporation, and was 
claiming the compensation towards loss 
' of commission from the owner of bus, 
he did so at his own risk. Further, loss 
of commission: which is. problematical 
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can be taken to be too remote and the 
same cannot- be claimed as compensa- 
tion for personal injuries in relation to 
the accident. If the respondent had 
made the foreign trip but had not pro- 
cured any orders, he could not be en- 
titled to be paid commission, On the 
date of the accident there was no know- 
would 
be able to procure any orders. Conse- 
quently the respondent is not entitled 
to any compensation either under the 
head of loss of commission or under the 
head of loss of job. (Paras 9, 13) 


Cases Referred : Chronological Paras 


1973 Acc CJ 124 : 1974 AC 225 : (1973) 
1 All ER 959, Davies v, Taylor 11 


AIR 1951 SC 144:1951 SCJ 149 11 
(1937) 2 All ER 60: 81 SJ 236, Heaps 
v, Perrite Ltd, 10 


(1889) 14 AC 519 : 61 LT 706: 59 LJP 
17 (HL), Owners of the Steamship 
‘Gracie’ v, Owners of the Steamship 
‘Argentino’ 10 

(1879) 4 QBD 406, Phillips v. South 
Western Railway Co, 10 

(1861) 11 CB (NS) 142: 5 LT 354: 10 
WR 78, Hoey v. Felton 11 


RAMANUJAM, J.:— This appeal is 
directed against the award passed. by 
the Motor Accidents Claims Tribunal, 
Madras, in O. P, No. 103 of 1974, award- 
ing a sum of Rs, 2,00,000/-, as compen- 
sation in favour of the respondent in 
respect of a motor accident, 


2, On 20-8-1973, the respondent was 
proceeding on Mount Road on his 
scooter, When he stopped at the automatic 
signal opposite to the Agurchand Man- 
sion, the bus, MSQ 5948 belonging to the 
Pallavan Transport Corporation coming 
behind hit the scooter causing grievous 
and multiple injuries to the respondent 
as also damages to the-scooter. On ac- 
count of the injuries sustained, the re- 
spondent had to remain as an inpatient 
in the hospital for some time and un- 
dergo an operation. On the ground that 
on account of the accident he has sus- 
tained loss of Rs. 2,00,000/-, as he was 
unable to undertake the European busi- 
ness tour sponsored by one Transworld 
Trading Corporation and he had lost his 
job in the British Leyland International 
Ltd., London, he filed a claim petition 
claiming a compensation of Rs. 2,00,000. 


3. The Palavan Transport Corpora- 


, tion ‘resisted, the claim petition contend- 
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ing that. the bus was stopped at the 
automctic signal that when after the 
appropriate signal was given, the bus 
was started a small boy suddenly cross- 
ed the road and the driver with a view 
to avert hitting the boy swerved the 
vehicle to the right but that there was 
a sudden failure of the brakes as a re- 
sult of which the driver could not con- 
trol the vehicle and that it is because of 
the said mechanical defect, the accident 
had occurred, It also contended that 
there was no rashness or negligence on 
the part of the driver and that the ac- 
cident is an inevitable one. It was also 
pleaded that in any event the compen- 
sation claimed is excessive. 


4. On these rival contentions the 
Tribunal has set down the following 
two questions for consideration: (1) Was 
the accident due to the rash and/or neg- 
jigent driving of the bus? and (2) To 
what, if any, compensation is the peti- 
tioner entitled? 


5. On the first question the Tribunal, 
after considering the evidence in detail, 
held that the driver of the Pallavan 
Transport Bus has been rash and negli- 
gent that it is that rashness and negli- 
gence that has contributed to the acci- 
dent in question, and that the accident 
was not an inevitable one. On the 
second question, the Tribunal held that 
the respondent is entitled to a compen- 
sation of Rs. 2,05,000, as he had suffered 
a pecuniary loss to that extent, but that 
since he has restricted his claim to Ru- 
pees 200,000, the same should be 
awarded to him as compensation, 


6. The learned Advocate General ap- 
pearing for the appellant Pallavan 
Transport Corporation does not question 
the finding of the Tribunal that the ac- 
cident was due to the rash and negli- 
gent driving of the Pallavan Transport 
bus by its driver, but has questioned 
only the quantum of compensation 
awarded on the ground that the award 
of Rs. 2,00,000, as compensation is high- 
ly excessive and arbitrary, Therefore, 
the only question that arises for consid- 
eration in this appeal is as to whether 
the award of Rs. 2,00,000, as compensa- 
tion to the respondent by the Tribunal 
can be justified as proper and reason- 
able on the facts and circumstances of 
the case, 

7. It is not in dispute that the re- 
spondent has sustained a fracture of the 
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left leg and other multiple and grievous 
injuries. He was an inpatient in the 
Royapettah Hospital from 20-8-1973 to 
6-9-1973, and after discharge from the 
hospital, he was getting treatment from 
the same hospital” as an out-patient 
from 7-9-1973 to 15-1-1974. In the claim 
petition the respondent has claimed that 
even after the prolonged treatment, he 
is not able to work as before and that 
he has sustained loss of salary of Ru- 
pees 15,000, for five months from 1-10- 
1973 to 28-2-1974, at Rupees 3,000 per 
month in Transworld Trading Corpora- 
tion, He has also claimed Rs. 500 as 
transport charges for going to the hos- 


pital, Rs. 1,500 towards extra nourish- 
ment, Rs. 1,800 towards damage to 
clothing and scooter, Rs, 2,00,000 to- 


wards loss of commission on European 
business tour sponsored by Transworid 
Trading Corporation and damages for 
loss of job in the British Leyland Inter- 
national Ltd., London, Rs. 200 as atten- 
dant’s salary while the respondent was 
in the hospital, Rs. 500 as medical ex- 
penses, Rs. 3,000 as compensation for 
pain and suffering, Rs. 5,000 as compen- 
sation for continuing of permanent dis- 
ability and Rs. 20,000 as compensation 
for loss of earning power in all aggre- 
gating to Rs, 2,47,500. But the respon- 
dent has ultimately restricted his claim 
to Rs. 2,00,000. Thus it is seen that the 
substantial claim is only in relation to 
the loss of commission on European 
business tour and damages for loss of job 
inthe British Leyland International Ltd., 
London, The Tribunal, however, held 
that the respondent is not entitled to 
any damages for loss of job in the Bri- 
tish Leyland International Ltd, London 
as the respondent was not employed by 
the British Leyland International Ltd., 
London on the date of the accident. 


8. Even though the Tribunal held 
that the respondent is not entitled to 
any damages for loss of job, it sustain- 
ed the claim of the respondent for Ru- 
pees 2,00,000, under the first head ‘loss 
of commission on European business 
tour.’ 


9. The claim for compensation of Ru- 
pees 2,00,000, under the head ‘loss of 
commission on European business tour’ 
as well as ‘loss of job in the British 
Leyland International Ltd., London’ is 
based on the following facts —— The re- 
spondent had obtained a degree of M.Sc 
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in the faculty of technology from the 
University of Manchester in 1972, and 
also a degree for M. Sc, in the manage- 
ment and business studies from the 
University of Warwick on 30-6-1973. 
Even while he was pursuing his studies 
he had business contacts in the textile 
line and was able to procure orders for 
readymade garments in U.K. In or about 
Aug. 1973, the respondent was in Mad- 
ras and at that time Messrs Transworld 
Trading Corporation who are the ex~ 
porters of readymade garments in Mad- 
ras wrote a letter, Ex. P. 5 to the re- 
spondent agreeing to sponsor a trip to 
European countries at their cost and ex- 
penses for the sole purpose of booking 
orders on their behalf and on their ac- 
count in the name of their concern and 
also to accompany one of their partners, 
Shri Kantilal Ghandak and introduce 
him to the overseas dealers and agreed 
to pay him a commission of 10 per cent 
in respect of all the orders booked by 
him during the forthcoming trip with 
their partner. In the same letter they 
also agreed to appoint him in their con- 
cern on a monthly salary of Rs. 3,000 
after his return from the business tour. 
The offer under Ex. P. 5 was accepted 
by the respondent under Ex. P. 6, In 
pursuance- of the offer under Ex. P. 5, 
and the respondent’s acceptance under 
Ex. P. 6, arrangements were made by 
the Transworld Trading Corporation for 
the business tour. Necessary passport 
visa and tickets were all obtained and 
respondent and Shri Kantilal, partner 
of the Transworld Trading Corportaion 
were about to depart from Madras by 
air on 20-8-73, and return to India on 
18-10-1973. But as a result of the acci- 
dent the respondent could not take the 
trip and Kantilal alone made the trip. 
Though the respondent could not make 
the trip as originally intended, he had 
given letters of introduction to Kanti- 
lal so as to enable him to contact all 
the dealers with whom he had business 
contacts. Thus, though the respondent 
could not accompany Kantilal as origi- 
nally planned, during his trip, he had 
done all that he could do for getting 
orders from purchasers overseas, The 
result was that Kantilal was able to 
procure orders to the tune of Ru- 
pees 25,00,000, even though the respon-~ 
dent did not accompany him, Thus the 


Transworld Trading Corporation has got - 
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the entire export orders for readymade 
garments which they would have got if 
the respondent had made the foreign 
tour along with Kantilal. Thus, there 
is no loss of business for the transworld 
Trading Corporation as a result of the ac- 
cident, They not only got the entire 
orders which they expected to the tune 
of Rs. 25 lakhs but also made a saving 
with regard to the travel expenses of 
the respondent. However, the respon- 
dent who could have made a claim for 
commission on the basis of Ex, P. 5 on 
Messrs Transworld Trading Corporation, 
did not make a claim against them but 
claimed the entire commission of 
ten per cent on Rs. 25 lakhs, from the 
Pallavan Transport Corporation, on the 
ground that he had lost the commission 
on account of the accident. The respon- 
dent does not dispute the fact that the 
entire orders were procured from over- 
seas by Kantilal because of his spade 
work and his letters of introduction. 
Even P, W, 5, the father of Kantilal 
mae made the business trip has admit- 
ted: 


“P. W, 3 (claimant) has had lots of 
contacts in Europe and I wanted Kanti- 
lal to pick up the experience. They 
should have started on 20-8-1973.......... 
P., W. 5 could not undertake the tour 
due to the accident. I met him in the 
hospital and discussed future plans. He 
gave the address of foreign buyers and 
letters to those buyers. Even prior to 
tour P. W. 3 was in England and had 
procured orders for us...... Kantilal had 
booked orders worth Rs. 5 lakhs, P. W. 3 
would have been paid ten per cent 
commission if he had made the trip, The 
names of all the buyers had been pro- 
vided by P, W. 3. P. W. 3 approached 
for job after recovery 6 or 7 months 
after the accident. As my son has had 
picked up the experience, I did not em- 
ploy P. W. 3. I would have given him 
the job if he had made the trip”, 


He further added that “My son had 
just then returned from the college and 
he could not by himself got these 
orders. Orders were result of spade 
work done by P. W, 3. The Europen 
companies who had placed orders, were 
contacted by us only as per the instruc- 
tions of P. W, 3. We contacted most of 
these companies after P. W. 3 met with 
the accident, Prior to the accident we 
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had sent garments to 5 or 10 parties in 
Europe. I do not remember those names. 
We had sold to those parties about 2 
lakhs of rupees worth of garments, We 
are now supplying to about 200 parties. 
It is not true to say that Kantilal at his 
own business ability obtained orders.” 

The evidence of P. W, 5 makes it clear 
that it is only with the help and assis- 
tance rendered by P. W. 3, in doing 
spade work and in introducing Kantilal 
to various dealers with whom he had 
contact, Transworld Trading Corpora- 
tion was able to procure orders to the 
tune of Rs. 25 lakhs, and but for the 
respondent’s efforts Kantilal could not 
have procured the orders. Thus even 
though the respondent has not made 
the trip, he is responsible for procuring 
all the orders which he intended to pro- 
cure by making a trip abroad, Thus on 
the facts of this case the respondent can 
be taken to have earned the commission 
for the work done by him. Though 
Ex, P. 5 contemplates procurement of 


orders during the foreign trip, even 
without making a trip the respondent 
was able to procure orders. The object 


of giving commission to the respondent 
is to get orders and not to make the 
trip, We do not understand Ex. P, 5 as 
meaning that the respondent will be 
entitled to commission only if he made 
a foreign trip and not otherwise, Even 
without making a foreign trip the re- 
spondent was able to procure orders and 
he is entitled to claim compensation 
from the Transworld Trading Corpora- 
tion, for they had the | benefit of the. 
orders procured by the respondent even 
without making a trip. The respondent 
who has become entitled to the payment 
of commission from the, Transworld 
Trading Corporation cannot give up 
that claim and seek to proceed against 
the Pallavan Transport Corporation on 
he ground that it is because of the ac- 
cident he could not make the foreign 
trip and thus he had lost the benefit of 
he commission. As Ex, P. 5, has been 
interpreted by us as enabling the res- 
pondent to get the commission for the 
orders procured through him and mak- 
ing a foreign trip is not the essence . of 
the contract, the respondent has in fact 
not sustained any loss of 
If he purposely did not claim the com- 
mission from Transworld .Trading Cor- 


poration, and is claiming the compen- 
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the Pallavan Transport Corporation, he 
has done so at his own risk. We there- 
fore hold. that there is no loss of com- 
Mission as a result of the accident, 


10. Even assuming that the commis- 
sion is payable to the respondent under 
Ex. P. 5, only when the respondent 
makes a foreign trip and not otherwise, 
we are inclined to think that loss of 
commission which is problematical can 
be taken to be too remote and that the 
same cannot be claimed as compénsa- 
tion for personal injuries in relation to 
the accident. If the respondent had 
made the foreign trip but had not pro- 
cured any orders, he is not entitled to 
be paid commission. On the date of the 
accident there is no knowing as to whe- 
ther the respondent will be able to pro- 
cure any orders. Therefore, the ques- 
tion whether he will be able to procure 
any orders is problematical and such 
damages based on certain contingencies 
cannot be held to be damages directly 
flowing from the accident. In the case 
of personal injuries resulting from an 
accident the injured person is entitled 
to claim compensation for the cost of 
treatment of the injuries, loss of earn- 
ings during the period of treatment, 
loss of earning power arising out of 
any permanent disability or other in- 
cidental or ancillary damages sustained 
by the injured person, In addition to 
such compensation, if the injured per- 
son were to be awarded loss of commis- 
sion or other emoluments which he may 
or may not get in future we will be en- 
tering into the field of surmises. As has 
been held by Cockburn C, J. in Phillips 
v. South Western Railway Co., (1879) 4 
QBD 406, what has to be taken into ac- 
count in ascertaining damages for per- 
sonal injury’ is :— 


“all the heads of damages. in respect 
of which a plaintiff complaining of a 
personal injury is. entitled to compensa- 


tion. These are the bodily injury sus- 
tained; the pain undergone; the effect 
on the health of the sufferer, according 


to its degree and its probable duration 
as likely to be temporary or per- 
manent.” , ` aa 


The above -passage has been approved 
in a later decision of the Court of appeal 
in Heaps v. Perrite Ltd., (1937) 2 All 
ER 60. In Owners of the Steamship 
‘Gracie’ v: -Owners of the Steamship 
‘Argentino’; (1889) 14 AC 519; the House - 
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of Lords ‘had expressed - the view that 


in common law if the damages though 
admittedly traceable: to the wrong 
in respect of which an action 


is brought is too remote, it cannot . be 
recovered. But as to what constitutes 
remoteness of damage is a matter of 
opinion. All damages which flow dir- 
ectly and naturally or in the ordinary 
course of things from the wrongful act 
cannot be taken to be too remote, Vol. 
37 of Halsbury’s Laws of England, 
3rd Edn. at page 119, while dealing with 
damage and causation says in para- 
graphs 203 and 204 as follows :— 


"203. Injuria sine demno. The cause 
of action in certain torts may be com- 
plete without proof of actual damage 
or loss, and in such case the infringe- 
ment of-right alone is the tort, If, in 
such an instance, damages for particular 
loss are sought, causal connexion þe- 
tween the tort and the damage must be 
shown, A tort may, according to the 
nature of the act, be actionable either 
without proof of special damage or only 
with such proof. 

204. Causation, Only such damages 
are recoverable as are the reasonably 
foreseeable consequences of the tortious 
act. The law has regard to the proxi- 


mate cause, A plaintiff, on whom the 


burden of proving damage lies, dis- 
charges the onus if he shows that, on a 
balance of probabilities, the tortious 


act caused or materially contributed to 


the injury or damage............” 
Winfield and Polowics on Tort, 11th Edn. 


at page 599, dealing with the various 


heads of damages in actions for personal 
injury says thus— 


“If restitutio in integrum is the object 
of damages awarded for pecuniary loss 
and compensation the object of damages 
for non-pecuniary loss, it ‘might have 
been expected that in ‘calculating’ the 
plaintiffs total damages in a given 
case the Court would always have drawn 
a clear ‘distinction between these two 
aspects of his damage.’ The distinc- 
tion: has, of course, been acknowledged: 
many times, but the practice of- the 
courts has tended until recently to cut 
across the obscurity by the making of 
global awards which did not distinguish 
between the different. aspects of da- 
mages. This practice was supported by 
the Court of Appeal,. partly on the 
ground that separate. assessment and 
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addition of individual items might lead 
to “overlapping’ and a consequently 
excessive award. However, the intro- 
duction by the Administration of Justice 
Act, 1969 of a new basis for the award 
of interest on personal injury damages 
and subsequent decisions that different 
heads of damage should be treated in 
different ways for this purpose have 
meant that a Judge is compelled to 
itemise his award at least into pretrial 
pecuniary loss, future loss of earnings 
and non-pecuniary loss. Indeed, if re- 
cently proposed alterations in the prin- 
ciples governing the off-setting of social 
security payments against damages are 
implemented it will be necessary to 
carry the process of itemisation even 
further. Whatever the future of 
‘jtemisation’, it has. long been the case 
that a -variety of situations, each pre- 
senting some unusual feature, has com- 
pelled the Courts to consider particular 
‘heads of damage’ within the broad 
categories of non-pecuniary and pecuni- 
ary loss and it is to these that we must 
now turn.” 


According to the -Authors, damages can 
be claimed under the following heads-l. 
Non-pecuniary loss—(i) pain and suf- 
fering (ii) loss of expectation of life: (iii) 
loss of amenity and (iv) the injury 
itself. 2, Pecuniary loss (i) loss of earn- 
ings; (ii) loss of earning capacity; (iii) 
expenses; (iv) other pecuniary loss and 
(v) interest on damages for personalin- 
jury. Ramaswamy Iyer in his treatise 
on the “Law of Torts’, 7th Edn,’ under 
the head ‘Damages for bodily harm’ at 
page 51, has stated that the damages 
may he general or special or both; that 
the former represents a solatium or 
satisfaction for the pain, infirmity, and 
attendant circumstances like mental 
pain, disgrace ` and indignity, and 
the latter represents -compensation for 
pecuniary loss, that is medical expenses 
or other expenses properly incurred on 
account of the injury, loss of business, 
salary or earning capacity, that under 
the former head the damages may be 
exemplary in cases where the defen- 
dant’s conduct has .been wanton of 
reckless or calculated to insult or idis- 
grace the plaintiff; that under the latter 
head, items like medical expenses or 
temporary loss of earnings are easy to 
value but it is more difficult to estimate. 
the prospective loss due to permanent 
impairment, McGregor on Damages 14th 
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Edn. at page 112 deals with a situation 
like the one before us in para 161 which 
is as follows :— 


“There remains the case of the per- 
.son engaged on especially remunerative 
contracts. This is generally posed as 
the problem of the man who by a tor- 
tious injury is disabled from perform- 
ing a contract of an unusual and 
exceptionally remunerative character. 
Whether he can recover for such a loss 
was expressly left open, in the Arpad 
by Greer L, J, It is submitted that the 
principles considered in relation to the 
loss of exceptionally profitable con- 
tracts through tortious interference with 
the plaintiffs property apply equally 
where the tort is one affecting his per- 
son”. 

11. However, in the earliest case in 
Hoey v. Felton, 1861-11 CB (NS) 142, 
loss of situation, which the plaintiff al- 
leged he would have obtained had he 
not missed an appointment through ill- 
ness caused by a false imprisonment, 
was held too remote. In Davies v. 
Taylor, 1973 Acc CJ 124, the House of 
Lords had expressed the view that spe- 
culative possibilities cannot enter the 
computation of the compensation and 
the Court cannot apply the test of 
balance of probabilities in the matter 
of award of compensation, 


Dealing with the scope of Ss, 211 and 
212 of the Contract Act, the Supreme 
Court expressed the view in Firm Pan- 
nalal Jankidas v, Mohanlal, AIR 1951 
SC 144 (at p. 147), thus:— 

“These sections make it clear that in 
case of the agent’s negligence he is lia- 
ble to make good the damage directly 
arising from his neglect but not directly 
or remotely caused by such neglect or 
misconduct, The question, therefore, is 
whether in the present case, the claim 
of the respondents based on the neglect 
or misconduct can be stated to be a 
direct consequence of such neglect or 
misconduct or is only indirectly or re- 
motely caused by such neglect.” 

12. We are of the view that the 
same rule has to apply in relation to 
torts as well, 

13. On a due consideration of the 
various principles involved in the com- 
putation of damages for personal in- 
juries caused in a motor accident, we 
are of the view that except under the 
head ‘loss of earning power for any 
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partial or permanent disability’ the loss 
of profits which the injured person 
might or might not earn can be taken 
to be not directly connected with the ac- 
cident. Earning a profit in a business 
or a commission as in this case for pro- 
curing orders will depend upon so many 
indeterminate factors like the market 
conditions, the law of demand and sup- 
ply etc. Therefore, such indeterminate 
factors cannot go into the computation 


of damages for personal injuries. If the 
injured person would have definitely 


earned an income but for the accident, 
then it should be taken to be a loss of his 
future earnings due to the accident. But 
in this case, the mere fact that the re- 
spondent was injured in an accident and 
was being treated in the hospital for 
some time cannot be taken to disable 
him in procuring the export orders as 
was originally intended by visiting those 
countries later, There is no time limit 
involved in procuring the orders. No 
material has been produced by the re- 
spondent to show that the orders should 
be procured within a particular time as 
otherwise, there is no possibility of 
getting any orders. Therefore, the re- 
spondent cannot say that because of the 
accident he could not procure the orders: 
by making the trip later on after gett- 
ing treatment for the injuries. As a 
matter of fact, the Tribunal while deal- 
ing with the point as to whether there 
is a loss of employment to the respon- 
dent has rightly held that as the offer 
is not conditional upon his taking up 
the employment within a particular 
time, the respondent could have gone to 
London and secured the appointment 
after the treatment for the injuries and 
therefore he has not suffered any 
loss, On the same reasoning, since no 
time limit has been fixed for procuring 
the orders, the respondent could have 
made a trip subsequently and earned 
the commission, for whatever work he 
could do, Having enabled Kantilal to 
procure the orders by making spade 
work and introducing him to various 
dealers, the respondent cannot now 
say that he could not procure the orders 
and earn commission, especially when 
the entire orders to the tune of Rupees 
25 lakhs had actually been procured as 
a result of his spade work and introduc- 
tion by the Transworld Trading Corpora- 
tion. In this view of the matter, we 


have to hold that there is no loss of 


1982 


commission to the respondent arising 
out of the accident for in Ex. P, 5 there 
is no time limit fixed for making the 
trip to foreign countries and that the 
trip could have been made even after 
his treatment for the injuries, In any 
event, the entire orders which the re- 
spondent wanted to secure has been 
procured by Transworld Trading Cor- 
poration as a result of his spade work 
and introduction and the respondent has 
thus earned his commission from Trans- 
world Trading Corporation for the work 
done by him. We have to therefore 
hold that the respondent is not entitled 
to any compensation either under the 
head of loss of commission or under the 
head of loss of job. 


14. However, it is seen that the re- 
spondent has claimed a sum of Rupees 
3000/- for pain and suffering; Rs. 500 
for medical expenses, Rs, 200 for medi- 
cal attendant; Rs, 300 towards damages 
to cloth, Rs. 500 for transport charges 
and Rs, 500 for extra nourishment. The 
learned Advocate General appearing for 
the appellant concedes that the respon- 
dent is entitled to be paid compensation 
claimed under the various heads as they 
directly flow from the injuries sustained 
by the respondents as a result of the 
accident. We, therefore, award a sum of 
Rs, 5000/- as in this case there is no 
evidence of any partial or permanent 
disability. Though in the claim peti- 
tion a statement has been made that 
the respondent is not able to work as 
before and has claimed a compensation 
of Rs. 5000/-, for continuing or perma- 
nent disability, no evidence has heen 
adduced to prove partial or permanent 
disability. We are, therefore, of the 
view that except a sum of Rs, 5000/- 
which is claimed under the various 
heads set out above, the respondent is 
not entitled to be paid compensation under 
any other head. The award of the Tri- 
bunal is therefore reduced to Rs. 5000/- 
from Rs, 2 lakhs, with interest at the 
rate specified by the Tribunal, 


15. In the result, the civil miscella- 
neous appeal is allowed in part and the 
award of the Tribunal is reduced to 
Rs. 5000/-. There will, however, be no 
order as to costs, 


16. The learned counsel for the re- 
spondent prays for leave of this Court 
to appeal to the Supreme Court against 
the judgment just now pronounced. 
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Having regard to the fact that our deci- 
sion is mainly rested on the factual 
petition, we do not think this is a fit 
case for grant of leave to appeal, The 
leave sought for is refused, 


Appeal partly allowed, 
i 
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GOKULAKRISHNAN, Offg, C. J. 
AND VENUGOPAL, J, 


Bright Son Jose, Appellant v. Madurai 
Kamaraj University and another, Re- 


‘spondents, 


W. A. No, 34 of 1981, D/- 11-3-1981.* 


Constitution of India, Art. 226 — Do- 
mestic enquiry — Student caught red- 
handed by invigilator while copying — 
Enquiry against student — Non-exam- 
ination of invigilator in the enquiry — 
Principles of natural justice are net 
violated — Rigid and mechanical insis- 
tence on full fledged enquiry is not con- 
ducive for effective functioning of edu- 
cational institutions, 1965 AC 201, Rel. 
on, (Para 3) 


Cases Referred : Chronological Paras 
1965 AC 201: (1963) 3 All ER i191: 
(1963) 3 WLR 408, Official Solicitor v. 
K, 3 
Selvaraj, for Appellant. 


VENUGOPAL, J.:— The appellant was 
a student studying in the B. Sc, class in 
Scott Christian College, Nagarcoil affi- 
liated to the Medurai Kamaraj Univer- 
sity. On the last day of Fourth semes- 
ter examination held on 14-5-1980 the 
appellant was caught red-handed by 
the invigilator while copying the ans- 
wers from a hand-written script and he 
swallowed the same on detection by the 


invigilator. The invigilator made a 
contemporaneous report about the in- 
cident to the Chief Superintendent, 


University examinations, Scott Christian 
College centre, Nagarcoil and he, in 
turn, sent a report to the Controller of 
Examinations, Madurai Kamaraj Uni- 
versity. The appellant was called upon 
to be present for an enquiry on 24-6- 
1980, at 11 a. m. for the alleged mal- 
practice, before the Disciplinary Com- 
mittee of the Syndicate. At the enquiry, 
the appellant gave a statement denying 


*Against Order of Mohan, J., in W, P. 
No, 4221 of 1980, D/- 28-10-1980. 
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the malpractice alleged against him and 
he further stated that it was all due 
to previous enmity between him and the 
invigilator, On a consideration of these 
materials, the Syndicate Committee on 
Discipline, Welfare and Residence of 
students by its order dated 24-8-1980 
recommended that the examination 
wrote by the appellant should be can- 
celled and he should be debarred from 
appearing for examinations to be held 
in October 1980, April 1981 and Octo- 
ber 1981, and he may be permitted to 
continue the studies from June 1982. 
The Controller of Examinations accepted 
the recommendations of the Syndicate 
Committee and passed an order as re- 
commended by the Syndicate Committee, 
on 1-7-1980. This order was  challeng- 
ed by the appellant by filing a writ 
petition No, 4421 of 1980, Rejecting the 
contention that there must be a full- 
fledged enquiry and examination of 
witnesses before the impugned order 
was passed, the learned single Judge of 
this court held that the appellant was 
apprised of the charge to which he did 
offer an explanation and that this satis- 
fies the requirement of the principles 
of natural justice and in matters relat- 
ing to internal discipline in educational 
institutions there should be no strict 
insistence of the principles of natural 
justice as done in a Court of law. 
Against the order of the learned single 
Judge, the present writ appeal has been 
filed. 

2. The learned counsel for the appel- 
lant contended that the invigilator who 
reported against the appellant was not 
examined and even the fact that the 
invigilator made a contemporaneous re- 
port was not made known to the appel- 
lant, and as the impugned order was 
passed without enquiry, by examining 
witnesses, there is gross violation of the 
principles of natural justice, 


3. The two essential ingredients un- 
derlying the principles of natural justice 
are :— 

1. No man should be judged without 
a hearing: and 

2. The Judge hearing must he 
from bias, 

These are often cited in the form of 
latin tags audi alteram partem . and 
meme index-in re sua, The appellant's 
contention is that there is violation of 
principles of natural justice, since the 


free 
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first requirement audi alteram partem 
has not been complied with. In Official 
Solicitor v. K., 1965 AC 201, it was 
held :— 


“The requirements of natural justice 
must depend on the circumstances 
of the case, the nature of the in- 
quiry, the rules under which the tri- 
bunal is acting, the subject matter that 
is being dealt with and so forth.” 


It is not the appellant's case that the 
impugned order was passed in contra- 
vention of the rules of procedure pre- 
scribed for this purpose, His only 
contention is that there is violation of 
the principles of natural justice, as the 
impugned order was passed without ex- 
amination of witnesses. There is no in- 
fallible or inflexible rule that every en- 
quiry should be made or completed by 
an oral examination of witnesses. The 
need for such oral examination depends 
on the facts and circumstances of each 
case. In the instant case the ap- 
pellant was apprised of the 
accusations made against him. He was 
given an opportunity to put forth his de- 
fence. It is significant to note that at 
the time of the enquiry, the appellant 
had not stated that the  invigilator 
should be examined in his presence. 
The Syndicate, in fair and impartial 
manner, considered the charge against 
the appellant and his explanation, and 
made the recommendations to the Con- 
troller of examinations, on the basis of 
which the impugned order was passed. 
Natural justice is often equated with 
‘fair play in action’, In considering the 
question of violation of principles of 
natural justice, all that we have to see 
is whether the Syndicate has acted in a 
fair manner while recommending impo- 
sition of penalty by way of domestic 
discipline on the appellant. On the 
facts and circumstances of this case, we 
are convinced that the Syndicate has 
acted in a fair manner and the basic re- 
quirements of the principles of natural 
justice have been complied with A 
rigid and mechanical insistence of a 
fullfledged enquiry of examination and 
cross-examination . of witnesses in mat- 
ters relating to internal discipline of 
educational institutions under the guise} 
of -observing the. principles of natural 
justice may not be conducive for the 
effective functioning and, preservation’ of 
the structure of our educational institu- 
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tions. 
in upholding the order 
learned single Judge of this Court, 
seen no reason to entertain this 
peal, and it is accordingly dismissed. 
Appeal dismissed. 


We have, therefore, no hesitation 
passed by the 
We 
ap- 
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BALASUBRAHMANYAN, J. 


Anama Gounder. Petitioner v. A. C. 
Ponnusami, Respondent. 


C. R. P. No. 2056 of 1979, D/- 17-2- 
1981.* 

Civil P. C. (5 of 1908), O. 21, R. 40 (4) 
and S, 51 — Application for detention of 
judgment-dektor in civil prison — Duty 
of Court — Detention ordered straight- 
way on finding certain ameliorative pro- 
visions inapplicable 4- Injunctions of 
Q. 21, R. 40 (1) and Section 51, not fol- 
lowed — Order is invalid, (Tamil Nadu 
Debt Relief Act (31 of 1976), S. 3 (1)). 

Where on an application by the decree- 
holder for arrest and detention of the 
judgment-debtor in civil prison, the 
Court straightway ordered detention of 
judgment-debtor on finding certain 
ameliorative provisions inapplicable the 
order of detention was invalid when in- 
junctions of O, 21, R. 40 (1) were not fol- 
lowed. AIR 1980 SC 470, Rel. on. 

(Para 5) 

Where a debtor is sought to be arrest- 
ed and put in civil prison for non-pay- 
ment of a decree debt, the execution 
Court cannot rely for the support of its 
order entirely on the state of the plead- 
ings of the judgment debtor. It is the 
bounden duty of the execution Court to 
satisfy itself that the judgment debtor 
has, or has had since the date of de- 
cree, the means to pay the amount of de- 
cree or some substantial part thereof, but 
all the same refuses or neglects or has 
refused or neglected to pay the same. The 
Court’s satisfaction must be entered for 
good reasons which are to be recorded in 
writing in the order, The provisions of 
S. 51 do not depend for their implemen- 
tation on the attitude which the judg- 
ment debtor might take when notice goes 
to him of the execution petition. Whether 
or not the judgment debtor resists the 


*From order of Dist, Munsif Court, 
Krishnagiri, in R. E. P. No. 63 of 1979, 
D/- 16-7-1979. 
TY/TY/E50/81/SMA 
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execution petition and whether or not the 
judgment debtor denies that he has 
means, the Court cannot shirk its respon- 
sibility under the Code nf instituting an 
enquiry to find out whether the judg- 
ment debtor has the reqnisite means to 
pay and yet wilfully refuses or neglects 
to pay the amount. 

(Para 4) 
Cases Referred : Chronological Paras 
AIR 1980 SC 470 : (1980) 2 SCC 360 6 


ORDER :— The petitioner is one Anama 
Gounder, against whom the respondent 
had obtained a decree for money in the 
sum of Rs. 1618. The decree holder 
sought to levy execution against the judg- 
ment debtor by applying for his arrest 
and detention in civil prison, The judg- 
ment debtor resisted the execution pro- 
ceedings on the score that he was a 
small farmer within the meaning of Act 
31 of 1976, entitled to scaling down the 
debt. 

2. The learned District Munsif, found 
on the evidence that the judgment debtor 
could not be regarded as a small farmer. 
Having disposed of the judgment debtor’s 
objection to execution based on Act No. 
31 of 1976, the learned District Munsif 
then proceeded to give a disposal to the 


execution petition in the following 
manner— 
“The respondent does not plead that 


he has no means to pay the decree 
The petition is posted to 
25-7-1978 for the payment of the entire 
amount by the respondent, If the respon- 
dent fails to pay the decree amount by 
then, arrest will be ordered.” 

This order of the learned District Munsif 
has been brought before this Court in 
revision by the judgment debtor. 


3. Mr. M. V. Krishnan, learned coun- 
sel for the petitioner, does not canvass 
the correctness of the finding that the 
judgment debtor is not a small farmer 
within the meaning of Act 31 of 1976, 
Learned counsel, however, strongly 
urges that the manner of disposal of the 
execution petition for arrest of the judg- 
ment debtor is irregular. 

4. I agree with this contention. The 
learned District Munsif is, no doubt, 
correct in saying that the judgment 
debtor does not plead that he has no 
means to pay the decree amount. But this 
is purely a negative way of characteris- 
ing the pleadings of the judgment debtor. 
For, nowhere in his counter-affidavit 
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does the judgment debtor plead that he 
has means to pay, There is no admission 
in this sense. In any case, in a matter 
like this, where a debtor is sought to be 
arrested and put in civil prison for non- 
payment of a decree debt, the execution 
Court cannot rely for the support of its 
order entirely on the state of the plead- 
ings of the judgment debtor. A reference 
to S. 51 C. P. C, would show that it is the 
bounden duty of the execution Court to 
satisfy itself that the judgment debtor 
has, or has had since the date of the de- 
cree, the means to pay the amount of de- 
cree or some substantial part thereof, but 
all the same refuses or neglects or has 
refused or neglected to pay the same, 
S. 51 further insists that the Court’s satis- 
faction must be entered for good reasons 
which are to be recorded in writing in 
the order, The provisions of S. 51 do not 
depend for their implementation on the 
attitude which the judgment debtor 
might take when notice goes to him of 
the execution petition. Whether or not the 
judgment debtor resists the execution 
petition and whether or not the judg- 
ment debtor denies that he has means, 
the Court cannot shirk its responsibility 
under the Code of instituting an enquiry 
‘Ito find out whether the judgment debtor 
has the requisite means to pay and yet 
wilfully refuses or neglects to pay the 
amount. O. 21, R. 40 (1) C. P. C. lays 
down that— 

‘When a judgment debtor appears be- 

fore the Court in obedience to a notice 
issued under R. 37, or is brought before 
the Court after being arrested in execu- 
tion of a decree for the payment of money, 
the Court shall proceed to hear the de- 
cree-holder and take all such evidence 
as may be produced by him in support of 
- his application for execution, and shall 
then give the judgment debtor an op- 
portunity of showing cause why he 
should not be committed to the civil 
prison.” 
This provision further shows that even 
where the decree-holder produces evi- 
dence as to the means of the judgment 
debtor, still it would be essential for the 
Court to give the judgment debtor an op- 
portunity of showing the cause as to 
why he should not be committed to civil 
prison. This opportunity is over and 
above the opportunity afforded by the 
service of notice of the execution peti- 
tion. 

5. In the present case, the entire en- 
quiry before the learned District Mun- 
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sif was taken up with the question whe- 
ther the judgment debtor was a small 
farmer and was entitled on that account, 
to the benefits of Act 31 of 1976. Almost 
the entire discussion in the order of the 
learned District Munsif is devoted to this 
question only. There is no indication 
whatever in the order as to what was 
the evidence which the decree-holder 
particularly directed towards making 
good his application for arrest of the 
judgment debtor, There is no reference 
whatever in the order of the District 
Munsif as to what materials were placed 
before the Court by the judgment debtor 
as to the judgment debtor’s means to pay 
and as to the failure or neglect of the 
judgment debtor to pay the same. Nor is 
there any indication to show that the 
judgment debtor was given an opportu- 
nity to show cause why he should not be 
arrested and put in civil prison as con- 
templated by O. 21, R. 40 (1) of the Code. 
What the learned District Munsif has 
done is to close the discussion on the 
issue raised on the basis of the Act 31 of 
1976 and straightway direct that the 
judgment debtor will be put in civil 
prison if he does not pay the entire de- 
cree amount by 25-7-1978. Surely, this is 
not the way in which a petition for 
arrest of the judgment debtor has got to 
be enquired into and disposed of by an 
execution Court, 

6. In Jolly George Varghese v. Bank 
of Cochin, AIR 1980 SC 470, Krishna 
Iyer, J. had shown how gruesome and 
obnoxious is the remedy of incarcerating 
a debtor for an unpaid debt under 
modern conditions and in the context of 
Human Rights, While learned Judges, 
who have to administer old laws may 
have to guard themselves against over- 
reaction to modern trends in social 
jurisprudence, they may at least observe 
the requirements of the law in a matter 
such as arrest and detention in civil 
prison of judgment debtors. In my view, 
even a minimal adherence to the require- 
ments of the Code had not been done in 
the present case, 

7. I accordingly set aside the order of 
the learned District Munsif and send the 
case back to him, so that it may have a 
chance of being heard and determined in 
accordance with the provisions of the 
Code. The civil revision petition is ac- 
cordingly disposed. But there will be no 
order as to costs. 

Petition allowed. 
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RAMANUJAM AND 
SENGOTTUVELAN, JJ. 


Calcutta Insurance, Madras, now known 
as M/s. National Insurance Co. Ltd., Ap- 
pellant v. Thirumalai Ammal and others, 
Respondents, 


A. A. O. Nos 49 and 50 of 1978, D/- 
19-2-1981. 


(A) Civil P. C. (5 of 1908), ©. 41, 
R. 27 (e) — Additional evidence in appel- 
late Court — Accident — Claim petition 
against Insurance Company — Accident 
occurring within a week from date of 
transfer of ownership of vehicle — Copy 
of insurance policy necessary for ad- 
judication of dispute between parties — 
It could be admitted as additional 
evidence in appeal against claim petition. 
(Motor Vehicles Act (1939), S. 110-A). 

(Para 11) 


(B) Motor Vehicles Act (4 of 1939), 
Ss. 110-A, 110B, 103-A and 105 — Claim 
petition under S. 110-A — Liability of 
Insurance Company — Vehicle sold after 
eath of original owner — No application 
made for transfer of insurance certificate 
— Company not liable under terms of 
policy — Ss. 103 and 105, not attracted. 
19875 Acc CJ 100 (Bom), Dissented from. 
(Contract Act (1872), S. 62). 


The insurance policy lapses upon the 
transfer of the ownership of the motor 
vehicle unless the Insurance Company 
agrees to accept the transferee as the 
insured in relation to the vehicle either 
at the instance of the insured or the 
transferee. Hence, where on the death of 
the original owner of the car the vehicle 
was sold by his wife and the accident oc- 
curred within a week of the transfer of 
cwnership of the vehicle and the wife 
had only informed the Insurance Com- 
pany about the death of her husband, 
insured, but there was no application or 
request either by the insured or the pur- 
chaser for the transfer of the certificate 
of insurance and policy as contemplated 
in S. 103-A, the Insurance Company could 
not be held liable under the terms of 
policy specially when there was a spe- 
cific clause in the policy providing for an 
exemption for the insurance Company 
from liability in respect of accident after 
the insured ceased to have any interest 
in the vehicle. In such a case S. 103-A 
could not be invoked for substituting to 
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infer as implied agreement by the Insu- 
rance Company the purchaser as the 
insured in place of the original insured 
with reference to the policy taken in 
respect of the vehicle when the accident 
had taken place a week after the trans- 
fer of the ownership of the motor vehi- 
cle and even if an application for trans- 
fer had been made the deeming provision 
contained in S. 103-A could not be in- 
voked against the Insurance Company as 
it had time to consider the question of 
transfer. Similarly, S. 105 could not be 
invoked as it relates to the cancellation 
or suspension of the policy and not to a 
case of automatic lapse of the policy on 
the transfer of the vehicle, Having re- 
gard to the short interval between the 
Gate of the transfer and the date of the 
accident, there was no possibility of the 
insurer intimating about the factum of 
lapse of the policy on the transfer to the 
registering authority. 1975 Ace CJ 100 
(Bom), Dissented from. Case law discuss- 
ed, (Paras 7 and 12) 


Cancellation or suspension is different 
from the automatic lapse of the policy in 
pursuance of its terms. Normally cancel- 
lation or suspension is a positive step 
taken by the insurer with reference to 
the policy. But lapsing of the policy as a 
result of its terms will not be such a posi- 
tive step, When the Legislature in S. 105 
have specifically stated that only in cases 
cf cancellation or suspension, a duty is 
cast on the insurer to notify such cancel- 
lation or suspension. (Para 12) 

(C) Constitution of India, Art. 136 — 
Appeal against claim petition under 
S. 110-A of Motor Vehicles Act, dismissed 
— Leave to appeal to Supreme Court 
sought on ground that case involves inter- 
pretation of Ss, 103-A and 105 of the said 
Act — Sections held, not applicable on 
special facts of the case — Leave refused. 

(Para 14) 
Cases Referred : Chronological Paras 
1980 Acc CJ 126 (Madh Pra) 9 
1975 Ace CJ 100 (Bom) 5, 6, 7, 9, 11, 12, 


13 
AIR 1973 Delhi 115 : 1972 Acc CJ 314 7 
AIR 1966 Mad 244 : 1966 Acc CJ 1 7 
AIR 1963 Punj 103 7 


(1937) 4 All ER 628 : 54 TLR 202, Peters 
v. General Accident, Fire & Life As- 
surance Corporation Ltd, 7, 9 
RAMANUJAM, J. :— These two appeals 

arise out of two claim petitions filed 

under S. 110-A of the Motor Vehicles 

Act, by the widow of one Dharmaraj and 
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the widow and children of one Thirumal, 
both of whom died in a motor vehicle ac- 
cident. 


2. On 22-8-1972, at about 12.50 p. m. 
the said Dharmaraj and Thirumal, were 
going on a motor cycle MSQ 6512; Dhar- 
maraj riding it and Thirumal sitting on 
the pillion. When they were going in the 
Kodambakkam bridge in Arcot Road, the 
motor car MSR 5018, which was coming 
in the opposite direction, suddenly dash- 
ed on the motor cycle as a result of 
which the right leg of Dharmaraj was 
cut off below the knee, and thrown to a 
distance of 12 feet and both the legs of- 
the pillion rider, Thirumal, were fractur- 
ed. Both the injured were taken to the 
Government Royapettah hospital, but in 
the evening of the same day both of them 
succumbed to the injuries. On the ground 
that the accident was due to the rash and 
negligent driving of the motor car MSR 
5018 by its driver, the widow of Dharma- 
raj filed O. P. No, 772 of 1972, claiming 
a compensation of Rs. 2,00,000, while the 
legal representatives of Thirumal filed 
O. P. No. 785 of 1972 claiming a com- 
pensation of Rs. 1,50,000, Both the claim 
petitions had been filed against the res- 
pondents 1 and 2 who are respectively the 
owner of the car and the Insurance com- 
pany with which the car had been insur- 
ed. 

3. First respondent the original owner 
of the car died even before the summons 
were served and his widow, third res- 
pondent, was brought on record as his 
legal representative. The second respon- 
dent, the insurer of the car, contended 
that the owner of the car te whom an in- 
surance policy had been issued died on 
10-7-1972. that the third respondent his 
widow had sold the said car on 14-8-1972, 
to one Niranjan Roy, that on such trans- 
fer of the ownership of the car, the policy 
issued in the name of the first respondent 
had lapsed even tefore 22-8-1972, the 
date of the accident and that, therefore, 
it is not liable to pay any compensation. 
The third respondent in both the claim 
petitions, who came on record as the legal 
representative of the first respondent 
contended that she sold the said car to 
Niranjan Roy for a valuable consideration 
on 14-8-1972, that she had informed 
about the transfer of ownership of the 
car to the Insurance company on the 
same day, that the person who drove the 
vehicle at the time of the accident was 
not her employee and that, therefore, she 
is not vicariously liable to pay any com- 
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pensation, On taking note of the defence 
taken by the third respondent, the pur- 
chaser Niranjan Roy had been impleaded 
as the fourth respondent. He contended 
that there was no transfer of ownership 
of the said car to him and that therefore 
he was not liable to pay any compensation. 
He also contended that the said car had 
been left for repairs with Messrs Eswar 
Automobiles on 14-8-1972, that the acci- 
dent having occurred while the car was 
driven by the driver employed by the 
said automobiles the partners of the said 
automobiles are to be added as parties as 
they are liable to pay compensation. He 
also pleaded that the accident was caused 
solely due to the negligence of the motor 
cycle driver and that, therefore, no com- 
pensation is payable by him in respect of 
the said accident, and that in any event, 
the compensation claimed in both the 
claim petitions is excessive. 


4. The parties adduced evidence to 
substantiate their respective pleas and 
after analysing the evidence the Tribunal 
held that the accident had occurred due 
to the rash and negligent driving of the 
car MSR 5018, by its driver that a fair 
and reasonable compensation payable in 
respect of O. P, 772 of 1972 will be Rupees 
33,000, as against the claim of Rs. 2,00,006 
and a sum of Rs. 52,400 will be fair and 
reasonable in O. P. 785 of 1972, as against 
the claim for Rs. 1.50,000, On the question 
as to who among the respondents are 
hable to pay the said compensation, de- 
termined in the two claim petitions, the 
Tribunal held that respondents 2, 4 and 
5 in both the claim petitions are liable to 
pay the compensation awarded. Respon- 
dents 4 and 5 the transferee and the 
driver of the car have not appealed 
against the award passed by the Tribunal 
and the award as against them has be- 
come final. The second respondent, In- 
surance Company, has alone filed these 
two appeals against the award passed by 
the Tribunal in O, P. 772 and 785 of 1972. 


5. Even before the Tribunal. the In- 
surance company, appellant herein, had 
contended that on the transfer of owner- 


` ship of the vehicle, by the third respon- 


dent the policy in respect of the vehicle 
had lapsed and that therefore, the In- 
surance company is not liable to pay any 
compensation. This contention has been 
overruled by the Tribunal relying on a 
decision of the Bombay High Court in 
Smt. Gulab Bai Damodar Tapse v. Peter 
K. Sundar, 1975 Acc CJ 100. 
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6. In these appeals filed by the In- 
surance company the finding of the Tri- 
bunal that the Insurance company con- 
tinues to be liable under the policy even 
after the transfer of ownership of the 
car, is challenged. The learned counsel for 
the appellant contends that the decision 
of the Bombay High Court in Smt. Gulab 
Bai Damodar Tapse v, Peter K. Sundar, 
1975 Acc CJ 100, does not lay down the 
correct position of law and that, in any 
event, the said decision will not apply to 
the facts of the present case. Thus the 
only question arises for consideration in 
these appeals is whether the policy taken 
by the first respondent had lapsed with 
the transfer of ownership of the car, as 
urged by the appellant. 


7. It is well established that the In- 
surance policy lapses upon the transfer 
of the ownership of the motor vehicle un- 
less the Insurance company agrees to ac- 
cept the transferee as the insured in re- 
lation to the vehicle either at the in- 
stance of the insured or the transferee. 
The following cases will clearly establish 
the above position. Peters v. General 
Accident and Life Assurance Corporation 
Ltd.. (1937) 4 All ER 628; Mehtab Singh 
S. Jot Singh v. National Fire and General 
Insurance Co. Ltd., AIR 1963 Punj 103; 
Bhoopathi v. Vijayalakshmi, 1966 Acc CJ 
1: (ATR 1966 Mad 244) and Oriental Fire 
and General Insurance Co. Ltd. v, Vimal 
Roy, 1972 Acc CJ 314 : (AIR 1973 Delhi 
115). Even the decision in Smt. Gulab Bai 
Damodar Tapse v. Peter K. Sundar 1975 
Acc CJ 100 (Bom) referred by the Tri- 
bunal and relied on by the claimants ac- 
cepts the said well established proposi- 
tion, 

8. However, the learned Judges of the 
Bombay High Court in the last noted case 
proceeded on the basis that the conduct 
of the insurance company indicated that 
it has accepted impliedly the transferee 
as the insured of the vehicle, that, the 
insuracne company having accepted the 
transferee as the insured, there is a 
novation of the original contract by a 
fresh contract of indemnity between the 
Insurance company and the transferee and 
therefore, the Insurance company has to 
indemnify the transferee in relation to 
the accident caused by the said vehicle. 
After pointing out that as the law stands 
today the Insurance policy would lapse 
upon the transfer of the ownership of 
the motor vehicle unless of course the 


M/s. National Insurance Co. Lid. v, Thirumalai Ammal 


Mad, 85 


Insurance company agrees to accept the 
transferee as the insured person in re- 
lation to the vehicle, the court proceeded 
to find out whether the insurance company 
has agreed to accept the transferee as the 
insured person relating to the vehicle 
in that case. After considering the evi- 
dence in detail, the court held that the 
Insurance company had impliedly agreed 
to accept the transferee as the insured in 
respect of the vehicle because of the 
following three circumstances — (1) 
There was no clause in the policy with 
regard to the transfer of the policy to a 
purchaser of the car to which it related, 
and the Insurance Company did not lead 
evidence or even produce the original re- 
cords which would have shown as to what 
was the correct state of affairs and on 
the facts adverse inference could be 
drawn against the Insurance company for 
non-production of the necessary materials 
before the Court and even in the written 
statement filed by the Insurance com- 
pany there was no averment to the effect 
that the Insurance company informed the 
transferee about the lapse of the insu- 
rance policy, (2) Under S. 103-A of the 
Motor Vehicles Act, the Insurance com- 
pany is bound to transfer the benefits of 
the insurance policy to the transferee, if 
an application is made to that effect and 
that the notice of transfer given by the 
owner of the vehicle in that case can be 
taken to be an application for transfer of 
the policy. (3) S. 105 of the Act had im- 
posed a duty on the Insurer to notify the 
registering authority of cancellation or 
suspension of the policy and the insurance 
company not having notified such cancel- 
lation or suspension of the policy to the 
registering authority, it should be taken 
that the Insurance company impliedly as- 
sented to the transfer the benefits of the 
policy in favour of the transferee. The 
question is whether the decision in that 
case applies to the case on hand. 


9. Before we proceed to deal with the 
facts of this case to find out whether the 
decision of the Bombay High Court in 
1975 Ace CJ 100 is applicable, we like to 
refer to a decision of the Madhya Pra- 
desh High Court in Balwant Singh v. 
Jhannubai 1980 Ace CJ 126, which has 
taken a contrary view on more or less 
similar facts, of course, without referring 
to the decision of the Bombay High Court. 
In that case the vehicle was owned ori- 
ginally by Dr, Joshi. who had transferred 
the vehicle to one Gyarsilal and the acci- 
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dent occurred after the transfer of the 
ownership of the car. The controversy 
between the parties centred round the 
question whether the Insurance policy 
held by Dr. Joshi in respect of the vehi- 
cle was or was not transferred to Gyar- 
silal, for the transfer has not been accept- 
ed and registered by the motor vehicles 
authorities. After resolving the dispute 
by holding that the transfer of ownership 
of the car does not depend on its regis- 
tration and that the registration of the 
motor vehicle is not a condition precedent 
for a transfer of the vehicle the court pro- 
ceeded to decide the further question as 
to whether the purchaser, Gyarsilal, can 
claim the benefit of the insurance policy 
taken by the vendor in respect of the said 
car. On the question the Court took the 
view that as there was no statutory pro- 
vision either under the Motor Vehicles 
Act or under the Insurance Act, about the 
transferee’s right under the motor in- 
surance policy, the contract of insurance 
being a contract of personal indemnity, 
cannot be assigned when it is transferred, 
though there can be a novation of the 
contract by which the original assured is 
released and a new assured is accepted. 
On the facts of that case, where the In- 
surance policy was also handed over by 
the vendor to the purchaser and the trans- 
feree has also notified to the Insurance 
company, the Court was of the view that 
as there is no material on record to in- 
dicate how, after the sale of a vehicle, 
the transfer in the insurance policy is to 
be effected in the name of the new pur- 
chaser and what formalities are required 
to be undertaken and complied with by 
the parties concerned for giving due effect 
to the transfer of the insurance policy 
in the name of the purchaser and that the 
insurance company had agreed to keep 
the policy subsisting after its sale and 
the insurance company cannot be held 
liable under the policy for payment of 
compensation. In this context, it is also 
pertinent to refer to the following ob- 
servations of Goddard J. (as he then was) 
in Peters v, General Accident Fire and 
Life Insurance Corporation Ltd., (1937) 4 
All ER 628, while dealing with the ques- 
tion whether when a motor car insurance 
policy is transferred by the owner-vendor 
tc a purchaser, there is an assignment of 
the policy: 


“I do not think that you can assign a 
policy of this nature at all...... You cannot 
thrust a new assured upon company 
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against its will. If you do that you must 
have a novation, You must have the re- 
lease of the assured and the acceptance of 
a new assured.” 


10. These observations make it very 
clear that when a question is raised as re- 
gards the transfer of a motor insurance 
policy containing a clause regulating its 
transfer to the purchaser of the car then 
what is to be seen and determined is 
whether there has been a novation of the 
contract of personal indemnity in terms 
of the clause. The requisites for the nova- 
tion of a contract are well known (See 
S. 62 of the Contract Act). One of the re- 
quisites is that there must be agreement 
of all the parties to the new contract on 
the principles generally applicable to the 
formation of contracts, it cannot be dis- 
puted that the consent of parties to a 
novation may be established by circum- 
stances showing such assent as well as by 
express words. It is true that whether 
there was an agreement to substitute a 
new contract or not is a question of fact 
depending on the intention of the parties 
and one must look to the substance of the 
matter and not to the mere form. The 
handing over of the policy by the vendor 
to the purchaser on the sale of a car does 
not by itself constitute a transfer of the 
policy to the purchaser. 


11. Coming to the facts established in 
this case it is not in dispute that the ori- 
ginal owner of the car died on 10-7-1972, 
the car was sold on 14-8-1972, and the ac- 
cident occurred on 22-8-1972. The third 
respondent, wife of the insured, had re- 
ported on 14-8-1972 to the Insurance com- | 
pany about the death of her husband on 
10-7-1972. Since much turns upon the 
notice of intimation dated 14-8-1972, the 
same is extracted below— 


"I regret to report the death of Sri K 
R. Lakshminarayanan my husband owner 
of the captioned car on 10-7-1972, On his 
death, the car was transferred to my 
name, being the legal heir and on 14-8- 
1972, the car was sold by me to Mr. Niran- 
jan Roy, No. 7 Cenotaph Road, Teynam- 
pet, Madras 18 this is for your informa- 
tion”. 

A copy of the said letter has also been 
sent to Niranjan Roy. The third respon- 
dent has also examined as R, W. 2. Her 
deposition indicates that all the papers 
relating to the said vehicle had been 
handedover to the purchaser. The accident 
had occurred on 22-8-1972, within one 
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week from the date of transfer of the 
ownership of the vehicle. In this case, it 
is true that the Insurance company had 
not sent any reply to the letter of inti- 
mation sent by the third respondent be- 
fore the accident tock place. In this case, 
within one week from the date of intima- 
tion of the transfer, the accident had 
happened and whatever the insurance 
company might say after the date of the 
accident may not be material for deciding 
the question as to whether it had implied- 
ly agreed for any novation and to sub- 
stitute the purchaser as an. insured under 
the policy taken by the first respondent 
with reference to the vehicle. It is signi- 
ficant to note that the two claim petitions 
were not preceded by any notice to the 
insurance company and therefore it had 
no opportunity to put forward its case as 
to whether the Insurance policy has laps- 
ed on the transfer of the vehicle or not. 
They have in fact filed counter-statement 
in both the claim petitions, contending 
that the policy lapsed on the transfer of 
the ownership of the vehicle, In this case 
original insurance policy was not filed 
before the Tribunal. As the original 
policy was either with the third defen- 
dant or with the fourth defendant, the 
Insurance company could not produce the 
original policy before the Tribunal. How- 
ever, they have produced a copy of the 
Insurance policy issued in this case with 
an application to receive the same as addi- 
tional evidence in this appeal. Though the 
said application for reception of the copy 
cf the policy as an additional evidence is 
cpposed by the contesting respondents on 
the ground that the same had not been 
produced at the time of enquiry before 
the tribunal and that no explanation has 
been offered as to why it has not been 
produced before the Tribunal at the stage 
cf inquiry, we are of the view that the 
copy of the policy is necessary for a pro- 
per adjudication of the disputes between 
the parties in these appeals and therefore 
a copy of the policy could be accepted as 
an additional evidence under O. 41. R, 27 
(c) C. P. C. We, therefore, allow the said 
petition for reception of additional docu- 
ment and mark the same as Ex. R. 10. A 
perusal of the policy indicates that it con- 
tains a clause regarding the transfer of 
the vehicle under the head of ‘General 
exceptions’. It is stated that the company 
shall not be liable under the policy in 
respect of (1) (4) any accident, loss, 
damage and/or liability caused sustained 
or incurred after any variation in or ter- 
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mination of the insured’s interest in the 
motor car/vehicle/cycle. This exempts the 
insurance company from liability in res- 
pect of any accident, loss or damage oc- 
curring after the insured’s interest in the 
vehicle has ceased. Therefore, one of the 
reasons given by the Bombay High Court 
in 1975 Acc CJ 100, cannot be applied to 
this case. In that case, Bombay High 
Court specifically found that there is no 
clause in the policy dealing with the 
transfer of the vehicle; but in the case 
we have got a specific clause providing 
for an exception for the insurance com- 
pany from liability in respect of an ac- 
cident after the insured has ceased to 
have any interest in the vehicle, 
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12. Coming to the other reason given 
by the Bombay High Court, based on Sec- 
tions 103 and 105 of the Motor Vehicles 
Act, that Court specifically found that the 
conduct of the Insurance company was 
such as to imply the acceptance of the 
transferee of the insured in the place of 
the original insured. But the facts of this 
case are not such as to lead to any such in- 
ference. The transfer had taken place just 
one week before the accident and the In- 
surance company had practically no time 
to send any reply to the intimation of 
transfer given by the third respondent. 
Apart from this, we do not see how a 
mere intimation of transfer as the owner- 
ship of the car will attract the provision 
in S. 103-A of the Act. That section says 
where an insured proposes to transfer to 
another person the ownership of the 
motor vehicle in respect of which such 
insurance was taken together with the 
policy of insurance relating thereto, he 
may apply to in the prescribed form to 
the insurer for the transfer of the certi- 
ficate of insurance and the policy des- 
cribed in the certificate in favour of the 
person to whom the motor vehicle had 
been transferred and if within 15 days of 
the receipt of such application by the 
insurer, the insurer has not intimated the 
insured and such other person his refusal 
to transfer the certificate and the policy 
to other person, the certificate of insur- 
ance and the policy described in the certi- 
ficate shall be deemed to have been 
transferred in favour of the person to 
whom the motor vehicle is transferred 
with effect from the date of its transfer. 
In this case, admittedly except the intima- 
tion of transfer, there was no application 
in the prescribed form sent either bv the 
insured or by the purchaser for the trans- 


88 Mad.: 


fer of the certificate of insurance and the 
policy as contemplated in S. 103-A. Even 
if an application for transfer of the cer- 
tificate of insurance and the policy in the 
rrescribed form is not made, at least a 
request could have been made to that ef- 
fect either by the third respondent or by 
the fourth respondent. In this case, ad- 
mittedly there is not even a request for 


iransfer of the certificate of insurance or- 


the policy and the letter (Ex. R. 4) of the 
third respondent intimating the transfer 
has merely been sent ‘for information’. 
We do not see how such a letter as 
Ex. R. 4 will amount to an application for 
transfer of the Insurance policy and the 
certificate as contemplated under S. 103-A 
of the Act. As already pointed out, since 
the accident took place a week after the 
transfer of the ownership of the motor 
vehicle, even if an application for the 
transfer has been made, the decming pro- 
vision contained in S., 103-A of the Act 
could not have been invoked against the 
Insurance company as it had time to con- 
Sider the question of transfcr till 29-8- 
1972. We are therefore of the view that 
S. 103-A of the Act cannot be invoked in 
this case for substituting to infer as im- 
plied agreement by the Insurance com- 
pany the purchaser as the insured in the 
place of the original insured with re- 
ference io the policy taken in respect of 
the vehicle. Similarly, S. 105 of the Motor 
Vehicles Act cannot be invoked in this 
case. Apart from the fact that the said 
section relates to the cancellation or sus- 
pension of the policy and not to a case of 
automatic lapse of the policy on the trans- 
fer of the vehicle. Having regard to the 
short interval between the date of the 
transfer and the date of the accident, 
there is no possibility of the insurer inti- 
lmating about the factum of lapse of the 
policy on the transfer to the registering 
authority, Though the judgment of the 
Bombay High Court in 1975 Ace CJ 100 
has proceeded on the basis that S. 105 of 
the Act will impose a duty on the insurer 
to inform the registering authority about 
the lapsing of the policy, with respect, 
we are not inclined to agree with this 
view. Cancellation or suspension is diffe- 
rent from the automatic lapse of the 
policy in purstiance of its terms. Normally 
cancellation or suspension is a positive 
step taken by the insurer with reference 
to the policy. But lapsing of the policy as 
a result of its terms will not be such a 
positive step, When the Legislature in 








1S, 105 have specifically stated that only - 
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in cases of cancellation or suspension, a 
duty is cast on the insurer to notify such 
cancellation or suspension, it is not pos- 
ible for us to invoke that section even in 
the case of lapsing of the policy. 


13, consideration of 
was 
neither an application for transfer of the 
certificate of insurance and the policy in 
the prescribed form nor at least a request 
therefor, there is no question of any im- 
plied agreement by the Insurance com- 
pany to accept the transferee, the fourth 
respondent, as an insured in the place of 
the first respondent under the terms of 
the policy and that the Tribunal is in error 
in holding that there is such an implied 
acceptance by the Insurance company 
based on the decision of the Bombay High 
Court in 1975 Acce CJ 100. In this view of 
the matter, we have to set aside the find- 
ing of the Tribunal that the Insurance 
company continues to be liable under the 
terms of the policy in respect of an ac- 
cident, notwithstanding the fact that the 
original insured transferred the insurance 
policy in favour of the fourth respondent. 
Therefore, the award passed as against 
the appellant herein will stand set aside. 
C. M. A. Nos. 49 and 50 of 1978 are al- 
lowed, However, we make no order as to 
costs. 


14. The learned counsel for the res- 
pondent in C. M. A. 49 of 1978 and the 
third respondent in C, M. A. 50 of 1978, 
seek leave to appeal to the Supreme 
Court against the judgment just now pro- 
nounced by us on the ground that the 
case involves an interpretation of Sec- 
tions 103-A and 105 of the Motor Vehicles 
Act. However, having regard to the fact 
that we have held that the said sections 
are not applicable on the special facts of 
this case, we do not think that this is a fit 
and proper case for the grant of leave. 
The request for leave is rejected. 


15. By an interim order of this Court, 
the Insurance company was directed to 
deposit a sum of Rs, 45,500 and the res- 
pondents 1 to 4 in C. M. A. 49 of 1978, 
were permitted to withdraw the interest 
accrued thereon. The learned counsel for 
the respondents 1 to 4 submits that there 
need not be any direction for the restitu- 
tion of the said sum received by them by 
way of interest from the Court as they 
will, in any event, be entitled to the said 
interest in the event of the 6th respon- 
dent in C., M A. 49 of 1978 deposits that 
compensation with interest, Having re- 


Thus, on a due 
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gard to the fact that respondents 1 to 4 
will, in any event, be entitled to interest 
on the compensation amount payable by 
the sixth respondent, we refrain from 
making any direction for refund of the 
amount of interest drawn by the respon- 
dents 1 to 4. However, when the com- 
pensation along with interest is deposit- 
ed by the sixth respondent in C. M. A. 
No. 49 of 1978, as per the award of the 
Tribunal as modified by us. The Insur- 
ance company can withdraw that portion 
of the amount which represents interest. 
Since the Insurance company has succeed- 
ed in the appeal, the sum of Rs, 45,500, 
deposited by it in pursuance of an interim 
direction by the Court can be withdrawn 
by the Insurance company. 


16. In C. M. A. 50 of 1978 the In- 
surance company has deposited a sum of 
Rs. 16,500, and the same is said to have 
been withdrawn by the claimants after 
furnishing security. The Insurance com- 
pany can approach the Tribunal for re- 
stitution of the said amount. 

Order accordingly. 


a 
a 
wt 


AIR 1982 MADRAS 89 
SURYAMURTHY, J. 


Indian Overseas Bank, Appellant v. 
N. A. Sellamuthu and others, Respon- 
dents. | 

. Appeal Suit No, 781 of 1977, D/- 6-2-81. 

T. N. Co-operative Land Mortgage 
Banks Act (10 of 1934), S. 23 (2) (as 
amended by Act 17 of 1968) — Word 
‘Claims’ under — Meaning of — It does 
not cover mortgage rights — Mortgage in 
favour of Land Mortgage Bank cannot 
take precedence over earlier mortgage in 
favour of other person. (Words and 
Phrases — Word ‘Claim’ — Meaning of — 
T. P. Act (5 of 1882), S. 58). 

A mortgage in favour of Land Mortgage 
Bank cannot take precedence over earlier 
mortgage in favour of other person. A 
claim is not to be equated with a right in 
an immovable property. S. 28 (2) does not 
empower the Land Mortgage Bank, by 
enforcing the mortgage in its favour, to 
wipe out all the earlier encumbrances 
ever a hypotheca. Therefore the word 
‘claims’ in S, 28 (2) should be deemed to 
have been used in the sense of a claim 
that had not fructified into a right either 
by means of a transfer under a registered 
document, a transfer inter vivos under a 
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registered document or a decree in pur- 
suance of which an attachment has been 
made, and thereby a right in immovable 
property has been affected, namely the 
right of the owner to alienate the same. 
(Para 17) 
A claim is something less than an in- 
corporeal right in a property. A  ‘mort- 
gage’ is a transfer of an interest in speci- 
fic immovable property. Thereby an in- 
corporeal right in an immovable property 
is vested in the mortgagee, and that right 
is not a mere claim, such as claims 
against an estate, claims for compensation, 
claims for damages, etc. Where a claim 
becomes enforceable it becomes a right. 
and in order to become enforceable, a 
claim has to be either conceded by a 
party and incorporated in a document as 
by a donor or a mortgagor or vendor of 
an immovable property or recognised by 
a Court and incorporated in a decree, 
(Para 14) 
Cases Referred: Chronological Paras 
(1963) 2 All ER 59 : (1963) 2 WLR 846 : 
(1963) 2 QB 418, Good v, Parry 16 
(1926) 2 KB 380: 135 LT 329: 42 TLR 
598, Bennett v. L. & W. Whithead 


Ltd. 15 
1900 AC 366: 83 LT 85:49 WR 49. 
Powell v. Main Colliery 15 


Shakir Ali, for Appellant; R. G. Rajan, 
V. Radhakrishnan and G. Nagarajan, for 
Respondents. 


JUDGMENT :— This is an appeal by 
the plaintiff from the judgment of the 
learned II Additiona) Subordinate Judge 
of Salem in O, S. No. 8 of 1974. 


2. The appellant instituted O. S., No. 8 
of 1974 on the file of the Sub-Court. 
Salem, for recovery of a sum of Rupees 
16,849.26 due under a mortgage by de- 
posit of title deeds created by defendants 1 
and 2 on 12-6-1970, receiving a considera- 
tion of Rs. 12,000/-, repayable with inter- 
est at 4% per cent over the Reserve 
Bank of India official rate with a mini- 
mum of 9'/2 per cent per annum with 
quarterly rests, every month, and in de- 
fault, at the rate of 12 per cent per annum 
with quarterly rests. 


3. Respondents 1 and 2 herein, who 
were defendants 1 and 2, filed a memo 
on 30-9-1974 admitting the suit claim. The 
third defendant, who is the contesting 
respondent, is the Salem Co-operative 
Land Mortgage Bank, Ltd. in whose 
favour the second defendant executed a 
respect of 
one of the suit. items, namely S. No. 147/4C 
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of Anupur Village, for a consideration 
of Rs. 9,500/- received as loan by him. 
The third respondent contended that by 
reason of the provisions of S. 28 of the 
Tamil Nadu Co-operative Land Mortgage 
Banks Act X of 1934 the claim of the 
plaintiff is enforceable only subject to the 
rights of the third respondent under the 
mortgage deed in favour of the latter, 
though the mortgage deed was executed 
by the second defendant after the mort- 
gage in favour of the plaintiff. The con- 
tention was accepted by the learned Sub- 
ordinate Judge and a preliminary decree 
was passed as prayed for with costs less 
Rs, 500/- paid on 22-2-1975 payable by 
defendants 1 and 2 subject to the priority 
rights of the third defendant secured by 
the mortgage deed under Exhibit B-9 in 
respect of the first item of the suit pro- 
perties. Against this judgment and de- 
cree of the learned Subordinate Judge 
granting priority to the third defendant 
the plaintiff, who is a prior mortgagee, 
has preferred this appeal. 


4. The question to be considered is 
whether the mortgage executed in favour 
of the third defendant should have prio- 
rity over the mortgage in favour of the 
plaintiff. It is contended by the learned 
counsel for the third defendant-third res- 
pondent that under S. 28 of the Tamil 
Nadu Co-operative Land Mortgage Banks 
Act, as amended by the Tamil Nadu Act 
17 of 1968, to be referred to hereafter as 
the Act, the third defendant is entitled to 
such a priority, Section 28 sub-s. (2) of 
the Act reads as follows: 


“Without prejudice to the provisions of 

sub-sec. (1), and notwithstanding any- 
thing contained in the Madras Co-opera- 
tive Societies Act, 1961 (Madras Act 53 of 
1961) or in any other law for the time 
being in force, a mortgage executed. in 
favour of a mortgage bank after the 4th 
day of July, 1968, shall, subject to the 
claim of the Government in respect of 
land revenue, have priority over all other 
claims against the property secured by 
such mortgage”, 
The question to be considered is whether 
the word “claims” used in sub-s, (2) of 
S. 28 covers mortgage rights, I am of the 
opinion that it does not. 

5. A “claim” is “a demand of a right 
or supposed right; an assertion which is 
open to challenge; a right to claim or de- 
mand; a just title to anything; the thing 
claimed or demanded, especially a piece 
of public land staked out”, (The Lexicon 
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Webster Dictionary, Encyclopedic Edition, 
Vol. J), 


6. ‘“ ‘Claim, title, pretension, pretence’ 
are comparable when they denote an ac- 
tual or alleged right to demand some- 
thing as one’s possession, quality, power, 
or prerogative. ‘Claim’ carries the strong- 
est implication or any of these terms of 
a demand for recognition; only the con- 
text can indicate whether that demand is 
regarded as justifiable or not or whether 
the right is actually asserted by the per- 
son involved (though the house was 
legally the daughter’s, the father, as the 
one who had paid for it and had taken 
care of all taxes and insurance, had a 
moral claim to live there the rest of his 
life), (intelligent persons cannot accept the 
claims made for many patent medicines), 
(he advanced no claim to scholarly 
knowledge), (searching for truth as 
against all the claims and all the counter- 
claims of all the partisans — Lippmann), 
(liberty itself became sesu.. . a principle , 
of anarchy rather than a body of claims 
to be read in the context of the social pro- 
cess — Laski). Claim also occurs in a 
more concrete sense as denoting the pro- 
perty or possession for which one sets up 
a claim (stake outaclaimin an oil field)”. 
(Webster’s New Dictionary of Synonyms), 


7. “Claim: A demand for something as 
due; an assertion of a right te something 
arati To lay claim to: to assert one’s 
right to, claim”. (Vide The Compact Edi- 
tion of the Oxford English Dictionary — 
Vol. I). 


8. ‘Claim: (1) A demand for something 
as due; an assertion of a right to some- 
thing. (2) Right of claiming; right or title 
(te something or to with inf. phrase; also 
on, upon a person, etc. Claim (v): (1) To 
demand as one’s own or one’s due; to 
seek or ask for on the ground of right. (2) 
To assert and demand recognition of (an 
alleged right, title, or the like); to assert 
as one’s own — ME”: (Vide Shorter Ox- 
ford English Dictionary — Third Edn.) 


9. ‘ ‘Claim’ is a challenge by any man 
of the propertie or ownership of a thing 
which he hath not in possession, but is 
withholden from him wrongfully” 
(Termes de la Ley). (2) ‘Claim against the 
Crown for damages or compensation’ 
(Crown Suits, Ordinance, 1876, S. 18, (i). 
is an apt expression to include claims 
arising out of torts). (3) (Crown Proceed- 
ings Act, 1947 (10 & 11 Geo, 6, c. 44), S. 1), 
“a claim against the Crown after the 
commencement of this Act” does not in- 
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clude a claim statute-barred at the com- 
mencement of the Act)......... (5) “Claim 
for compensation” includes a notice of 
claim, as well as the initiation of pro- 
ceedings. (Vide Stroud’s Judicial Dic- 
tionary — Third Edn. — Vol. I). 

10. There are claims in the Merchant 
Shipping Act; claims which may be ad- 
justed or set off, the one against the other; 
statutory claims; claim for damages; 
claims arising out of some statutes; claims 
founded on and arising out of a breach of 
contract; and claims of certain rights. 


11. In the Law Lexicon of Venkata- 
ramaiya it is made abundantly clear that 
the expression “claim of right’ does not 
refer to actual legal right and that it 
means a belief in legal right and that the 
claim of right as to ownership or posses- 
sion of property may stem from a mis- 
take of law or a mistake of fact or of both. 


12. It is seen from “Words and 
Phrases” (St. Paul, Minn. West Publish- 
ing Co.) that the word “claim” has been 
variously understood and interpreted in 
various statutes in the United States of 
America. It is stated therein that: 

“A ‘claim’ is, not only legally speaking, 
but in ordinary parlance, clearly distin- 
guishable from a ‘grant’ or a ‘title’. A 
‘claim’ is defined in the Century Dic- 
tionary as ‘the thing claimed or demand- 
ed; specifically, a piece of public land 
which a squatter or settler marks out for 
himself with the intention of purchasing 
it when the Government offers it for sale; 
as, ‘he staked out a claim’. ‘A ‘grant’, on 
the contrary has a distinctly broader 
meaning. It implies an acquired right, 
and is described as applicable to the con- 
veyance of incorporeal rights’.” 

It is further stated that: 

“A claim is, ‘in a just juridical sense, a 
demand of some matter of right made by 
ene person upon another to do, or to for- 
bear to do, some act or thing as a matter 
of duty’.”’ 

13. The following passage occurs in 
the "Corpus Juris Secundum” (Vol. XIV) 
regarding the word “claim”: 

“The word is derived from the Latin 
‘clamor’, meaning a call, a demand, and, 
as applied in the law, has been described 
as a term of well defined, and well under- 
stood meaning, although in particular 
cases it has been said to require construc- 
tien in the light of the context, While in 
its popular sense, and as used in statutes 
and some state constitutions, the word 
has been judicially interpreted to extend 
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only to those claims originating in con- 
tracts either expressed or implied and is 
seldom used when referring to a demand 
for damages that a party may sustain in 
consequence of a wrong or injury to his 
person or property, it has been held suffi- 
ciently comprehensive to embrace actions 
sounding in tort as well as those founded 
on contract. In particular connections, 
‘claim’ has been held to imply the per- 
formance of services or the furnishing of 
materials to, or the expending of money 
on behalf of, another for which claimant 
is entitled to be paid, something unequi- 
vocal, something more than a mere in- 
quiry as a basis for a later claim, more 
even than an expression of a future wish 
or desire to claim, if replies to the inquiry 
are favourable; also that the right is in 
dispute, suggesting contention, litigation, 
and something left for future determina- 
tion; but not to imply formality necessa- 
rily, nor even the use of words, acts in 
support of a claim having been held suffi- 
cient to establish it under particular cir- 
cumstances, nor does it imply a past due 
indebtedness). xX XX xx xx 


Assertion or Demand of a Right: In 
what has been termed its primary mean- 
ing, or in its ordinary or usual sense, the 
word is a broad and comprehensive term, 
and in its legal use has been understood 
in a somewhat enlarged sense, embracing 
every species of legal demand, not neces- 
sarily limited to money demands; and, 
particularly when used in connection 
with property, ‘claim’ has been held to 
signify a demand and nothing more. The 
term has been specifically defined as 
meaning a demand of a right, or of an al- 
leged or supposed right; a calling on an- 
other for something due or supposed to be 
due: an active assertion of right and the 
demand for its recognition; an assertion, 
demand, or challenge, of something as a 
right; the assertion of a liability to the 
party making it to do some service or to 
pay a sum of money, or a demand of a 
right or thing withheld, the amount of 
which can be stated in money; the demand 
of some matter as of right by one person 
on another to do or to forbear to do some 
act or thing: as a matter of duty; more 
specifically, a challenge by a man of the 
property or ownership of a thing which 
he has not in possession, but which is 
wrongfully detained from him, or the as- 
sertion of ownership or proprietary in- 
terest or other direct right or claim to the 
property itself; also, the making known of 
the demand to the person who is subject 
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to it; the means by or through which the 
claimant obtains the possession or enjoy- 
ment of the thing sought, as distinguished 
from the subject claimed; and also the oc- 
casion to pay. Used sometimes in a tech- 
nical sense, the word ‘claim’ or ‘claims’ 
has been held to signify a demand en- 
forceable in law and in conformity to par- 
ticular statutory requirements, or a de- 
mand entered of record, stating the 
amount. 


The Right to Demand: In its secondary 

meaning, distinguished from the primary 
meaning, set out in the preceding subdivi- 
sion, ‘claim’ has been defined as meaning 
a right to claim or demand; the right itself, 
such as a right or title, actual or suppos- 
ed, to a debt, privilege, or other thing in 
possession of another; a right to lay claim 
to a specific property which is in another’s 
possession; a title to any debt or privilege 
or other thing in possession of another; 
or a title to anything which another 
should give or concede, or confer on, the 
claimant; also the facts giving rise to the 
demand, which show the right asserted, 
hence a cause of action, or a chose in ac- 
tion.” 
14. Thus, it would be seen that a claim 
is something less than an incorporeal 
right in a property. ‘A ‘mortgage’ is a 
transfer of an interest in specific im- 
ovable property”. Thereby an incor- 
poreal right in an immovable property is 
vested in the mortgagee, and that right is 
not a mere claim, such as claims against 
an estate, claims for compensation, claims 
for damages, etc. Where a claim becomes 
enforceable ıt becomes a right, and in 
order to become enforceable, a claim has 
to be either conceded by a party and in- 
corporated in a document as by a donor 
or a mortgagor or vendor of an immov- 
able property or recognised by a Court 
and incorporated in a decree. 


15. In Bennett v. L. and W. Whitehead, 
Ltd, (1926-2 KB 380) Atkin L. J. has ob- 
served thus: 

“On this question I would desire to 
call attention to the words, ‘The work- 
man may, at his option, either claim com- 
pensation under this Act or take proceed- 
ings independently of this Act’, If the 
words mean that, while he has the option 
to do one of two things, as soon as he 
dees one he may never thereafter do the 
second, it is not immaterial to notice that 
the first choice is to ‘claim compensation’. 
It is well known that up to 1900 the word 
‘claim’ in the Act had been treated as 
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meaning ‘file a request for arbitration’, 
and that the decision to the contrary of 
the House of Lords in Powell v. Main 
Colliery Co. (1900 AC 366) made an im- 
portant change in the law as understood 
up to that date, and has to be remember- 
ed in dealing with relevant cases decided 
before that date. It is true that the House 
of Lords was dealing with ‘the claim for 
compensation’ under S. 2, sub-s. (1) of the 
Act of 1897: but it could hardly be con- 
tended that the word bears different 
meanings in 5. 1, sub-s, (2), and in S. 2, 
sub-s. (1). ‘Claim compensation’ therefore 
means intimate a claim to the employer. 
Such intimation may be written or verbal, 
and may be evidenced by proof that the 
employer has in fact paid compensation.” 


16. In Good v. Parry reported in 
1963-2 All ER 59, the Court of Appeal 
consisting of Lord Denning, M. R., Danck- 
werts and Davies, L, J., the provisions of 
section 23 (4) of the Limitation Act, 1939 
(2 & 3 Geo. 6 c. 21) came up for con- 
sideration and their Lordships observed 
that: 


“Section 24 goes to show that an ac- 
knowledgment has to be in writing and 
signed by the party or his agent, Clearly 
here the writing and the agency is satis- 
fied. The whole question is whether, in 
this letter, there is an ‘acknowledgment 
of the claim’. The words ‘the claim’ are 
net, perhaps, very happy. A person may 
acknowledge that a claim has been made 
against him without acknowledging any 
indebtedness............... a 


17. Thus, it would be seen that a claim 
is not to be equated with a right in an 
immovable property. If the interpretation 
sought to be put upon the word “claim” 
by the learned counsel for the third de- 
fendant-third respondent is to be accept- 
ed, then the Land Mortgage Bank would 
be entitled to sell the hypotheca in en- 
forcement of the subsequent mortgage 
free of the prior encumbrances, That is 
not a situation that can be contemplated 
with equanimity. By S. 28 (2) of the Act, 
the Land Mortgage Bank has not been 
empowered by its action, namely by en- 
forcing the mortgage in its favour, to 
wipe out all the earlier encumbrances 
over a hypotheca. Therefore, the word 
“claims” in S. 28 (2) of the Act should be 
deemed to have been used in the sense of 
a claim that had not fructified into a 
right either by means of a transfer under 
a registered document, a transfer inter 
vivos under a registered document or a 
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decree in pursuance of which an attach- 
ment has been made, and thereby a right 
in immovable property has been affected, 
namely the right of the owner to alienate 
the same. We may conceive of a case 
where, after an attachment of an im- 
movable property in pursuance of a de- 
cree of Court, a mortgage in favour of a 
land mortgage bank governed by the Act 
is created, and consider whether such a 
mortgage would take precedence over 
the attachment and have the effect of 
overriding the legal consequences of an 
attachment by a Court of Law. I have no 
hesitation in coming to the conclusion 
that the subsequent mortgage cannot have 
the effect of rendering nugatory the at- 
tachment effected through Court prior to 
the mortgage, Therefore, I am of the 
opinion that the mortgage in favour of the 
third defendant cannot take precedence 
over the earlier mortgage of the plaintiff. 
18. Therefore, this appeal is allowed 
and the judgment and decree of the lear- 
ned JI Additional Subordinate Judge are 
modified and the priority given to the 
third defendant in the matter of the 
enforcement of the mortgage right is can- 
celled and a preliminary decree is passed 
as prayed for with costs less Rs. 500/- 
payable by defendants 1 and 2. The third 
respondent will pay the costs of this ap- 
peal. However, the properties may be 
brought to sale in two sets, namely one 
se, of properties, excluding the property 
mortgaged to the third defendant, may 
be brought to sale in the first instance 
and if the amount realised therefrom is 
not sufficient for satisfying the decree, 
then the next set, that*is, the property 
mortgaged in favour of the third defen- 

dant, may be brought to sale. 
Appeal allowed. 


AIR 1982 MADRAS $33 
V., RAMASWAMIY, J. 
Arokiasamy and another, Appellants 
v. Martial Margaret, Respondent, 
S. A. 2567 of 1977, D/- 30-4-1981.* 
(A) Civil P. C. (5 of 1908), Order 21, 
R. 93, S. 47 — Sale set aside due to ir- 
regularities in conduct of sale — Decree- 
holder held responsible for irregulari- 
ties He would. be liable to return 
poundage and to pay interest on pur- 





*Acainst decree of Dist. J., Pondicherry 
in A, S. No. 144 of 1976. 
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chase money to auction purchaser — 
Suit for recovery of poundage and in- 
terest on purchase money, maintainable 
— S. 47 is not attracted, AIR 1965 Andh 
Pra 239 (FB), Not foll. 

Rule 93 of O. 21, does not in any way 
affect or debar or restrict the right of 
the auction purchaser to seek his re- 
medy in a suit for return of poundage 
fee and interest on purchase money 
paid by him. Hence, where the sale was 


set aside due to irregularities in the 
conduct of the sale for which the 
decree-holder owas responsible, the 
decree-holder would be liable to the 


auction purchaser for return of pound- 
age deducted. The decree-holder would 
also be liable to pay interest on the 
purchase-money also as the general re- 
medy available for return of the money 
by reason of the sale being set aside 
due to the negligence or fraud com- 
mitted by the decree-holder on the 
principle that auction purchaser is en- 
titled to be restored or placed in status 
quo ante, he would be entitled to the 
interest from the person who was res- 
ponsible for depriving him of the bene- 
fit of the money during the period when 
the amount was in court deposit, In 
such a case, 5. 47 would not be appli- 
cable and the suit for recovery of the 
amount of poundage paid by the auc- 
tion purchaser and the interest on pur- 
chase money claimed by him would be 
maintainable. It cannot be said that thea 
refund would have to be applied for in 
execution proceedings and also against 
that person to whom it was originally 
paid and no separate suit was maintain- 
able. AIR 1916 Mad 290 (2), AIR 1936 
Mad 50 (FB) and AIR 1967 Mad 231, 
Rel. on; AIR 1965 Andh Pra 239 (FB), 
Not foll, (Paras 5, 10) 

When a sale is set aside and the pur- 
chase money deposited in court has not 
been paid to the decree~holder or the 
judgment-debtor, the right for the re- 
turn or repayment of that money arises 
under the common law and the auction 
purchaser is entitled for the money. 
Even dehors R. 93, the auction pur- 
chaser would be entitled for the repay- 
ment of his purchase money. Rule 93 
only enables an executing court to di- 
rect repayment of the money with or 
without interest in a case where the 
money deposited in court has been 
withdrawn by any other person. In case 
where the amount is not withdrawn and 
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which is available in court the auction 
purchaser is entitled to repayment of 
the same and the question of liability 
to pay interest by the judgment-debtor 
or the decree-holder would have to be 
decided with reference to the facts and 
circumstances in each case and on find- 
ing as to who was responsible for the 
irregularity or fraud in conducting the 
sale or for setting aside the sale itself. 
Neither such a right to claim repay- 
ment of the purchase money nor the 
interest thereon: is a creature of the 
statute, nor the statute has provided 
any specific remedy for the same in 
order to bar a civil suit, (Para 6) 
The repayment of the purchase money 
as such on setting aside the sale has no 
effect on the execution, discharge or 
satisfaction of the decree itself as the 
money belongs to the auction purchaser 
and he is entitled to have a return made 
to him by reason of the setting aside of 
the sale. On the question of liability to 
pay interest or the person who is to 
pay interest to the auction purchaser 
also, no question of execution, discharge 
or satisfaction of decree is involved. 
(Para 7) 
(B) Constitution of India, Art. 133 — 
Leave to appeal to Supreme Court 
Suit, on sale being set aside, for recov- 
ery of poundage and interest on pur- 
chase money, held maintainable — Judg- 
ment of Division Bench which had ap- 
proval cf Full Bench followed — No 
other decision cited — Held, that the 
case did not involve a substantial ques- 
tion of law of general importance — 


Leave refused, (Para 11) 
Cases Referred : Chronological Peras 
AIR 1967 Mad 231: (1965) 2 Mad LJ 

554 9 
AIR 1965 Andh Pra 239 (FB) 3 
AIR 1943 Mad 235: (1942) 2 Mad LJ 

716 4, 10 
AIR 1936 Mad 50 (FB) 2- aD ll 


AIR 1916 Mad 290 (2): (1916) ILR 39 


Mad 803 2, 3, 5, 8, 10 11 
(1875) 19 Eq 422 : 44 LJCh 311, Powell 
v. Powell 2 
(1815) 4 M&S 256: 105 ER 829, Raw- 


storne v, Wilkinson 8 

R, S. Venkatachari, for Appellants; 
V. Sridevan, for Respondent, 

JUDGMENT :— The defendants are 
the appellants. The suit was filed by the 
plaintiff-respondent for the recovery of 
a sum of Rs, 3,339. The facts leading to 
the filing of the suit are as follows:— 
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The defendants as decree-holders 
brought certain properties of oné 
Dhanalakshmi Ammal, wife of Govinda- 
chari and others, who were the Judg- 
ment-debtors, to sale in E, P, 172 of 
1972 on the file of the learned Addi- 
tional Subordinate Judge, Pondicherry. 
The plaintiff was the successful auction 
purchaser and on 1-11-1973, the date of 
auction, he deposited one-fourth. of the 
sale proceeds of Rs. 35,100, He had also 
remitted the balance of consideration 
and also non-judicial stamp papers for 
the issue of a sale certificate. Before thea 
sale could be confirmed, the judgment- 
debtors filed E. A. No, 492 of 1973, un- 
der O, 21, R. 90, C. P. C. to set aside 
the sale on the ground of material ir- 
regularities and fraud, in publishing the 
proclamation of sale and in the conduct 
of the sale, By an order dated 3-8-1974, 
the learned Additonal Subordinate 
Judge, Pondicherry, held that there was 
no mention of the place of auction sale 
in the proclamation, that though there 
was no encumbrance on the property, A 
discharged mortgage was shown as an 


encumbrance, that there was only one 


bidder, who was the plaintiff ip this 
case and he is also a relative of the 
decree-holder and that the sale is viti- 
ated by material irregularities in the 
proclamation of the sale and in the 
conduct of the sale, and in that view, 
the learned Subordinate Judge set aside 
the sale held on 1-11-1973, but on con- 
dition, that the judgment-debtor depo- 
sited an amount equal to the amount of 
sale proceeds in court on or before 7-‘= 
1974. The judgment-debtor accordingly 
deposited the money and the sale was 
set aside. While refunding the sale pro- 
ceeds deposited in court, a sum of Ru- 
pees 1,083, was deducted towards 
poundage and only the balance of Ru- 
pees 34,017 was paid back to the auc- 
tion purchaser on 27-11-1974. In this 
suit, the plaintiff claimed that he is en- 
titled to recover this poundage of Ru- 
pees 1,083. He has also claimed that he 
is entitled to interest at 6 per cent per 
annum on Rs, 35,100 from 1-11-1973, 
the date of deposit to 27-11-1974, when 
he was paid the sum of Rs. 34,017, This 
interest came to Rs. 2,256, and the 
interest added to the poundage came to 
Rs. 3,339, for which, this present suit 
has been filed. The plaintiff's case was 
that the sale was set aside due to ir- 


regularities and fraud committed by the 
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decree-holder, that for no fault of his, 
he has been made to pay the poundage 
and also to suffer the loss by way of 
loss of interest and that therefore, he 
is entitled to recover the money claim- 
ed in the suit. The defendants contend- 
ed that the sale was set aside because 
the proclamation was not in accordance 
with law and that there was also a mis- 
statement of an encumbrance in the 
proclamation and that the decree-holder 
was responsible for all the irregularities. 
In fact, that was the view taken by the 
executing court while setting aside the 
sale. The courts below also held that 
the plaintiff is entitled to recover the 
poundage as also the interest and the 
suit is maintainable. Accordingly the 
suit was decreed and the appeal filed 
there against was also dismissed. 


2, In this second appeal, the learn- 
ed counsel for the appellant contended 
that the suit for recovery of the pound- 
age or for recovery of any interest is 
not maintainable. The first ground on 
which the learned counsel submitted 
that the suit is not maintainable was 
that under O.. 21, R. 93, C. P. C., only 
the executing court can direct refund 
of the money with or without interest, 
subject to the limitations as to the li- 
ability of the person to pay interest as 
provided in that rule itself. In fact, ac- 
cording to the learned counsel, but for 
the provision in R. 93, a court auction 
purchaser would not have been entitled 
to get refund of even the purchase 
money paid by him opn setting aside the 
sale, 

Rule 93 of O. 21, C. P. C. 
follows — 


“Where a sale of immovable property 
is set aside under R. 92, the purchaser 
shall be entitled to an order for repay- 
ment of his purchase money, with or 
without interest as the court may direct, 
against any person to whom it has been 
paid.” 

Rule 92 provides that where an applica- 
tion is made under R. 89 R, 90 or R. 91 
and that application is allowed, the court 
shall make an order setting aside the 
sale, Rule 89 enables a judgment-debtor 
or any person holding an interest in 
the property to apply to the executing 
court to have the sale set aside on his 
depositing in court for payment to the 
purchaser a sum equal to 5 per cent of 
the purchase money and for payment 


reads as 
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to the decree-holder, the amount speci- 
fied in the proclamation of sale as that 
for recovery of which the sale was 
ordered, less any amount which may, 
since the date of the proclamation of 
Sale, have been received by the decree- 
holder. Rule 90 enables a decree-holder 
or any person entitled to share in a 
rateable distribution of assets or whose 
interests are affected by the sale to ap- 
ply to the court to- set aside the sale 
on the ground of any material irregular- 
ity or fraud in publishing or conducting 
it. Rule 91 enables the purchaser him- 
self to apply to the court to set aside 
the sale on the ground that the judg- 
ment-debtor had no saleable interest in 
the property sold. The amendment of 
the Code by Central Act 104 of 1976, 
had not affected the provisions so far 
as the question with which we are con- 
cerned, The earliest of the decision rel- 
evant for our purpose, which consider- 
ed the question is the one reported in 
Parvathiammal v. Govindasami Pillai, 
(1916) ILR 39 Mad 803: (AIR 1916 Mad 
290 (2)). In that case, a court sale was 
set aside on account of irregularities m 
its conduct, perpetrated by the decree- 
holder. The purchaser having received 
only the balance of the purchase price 
deducting the poundage, filed a suit for 
the return of the poundage fee not re- 
turned to him and interest on the pur- 
chase money paid by him. It was con- 
tended that the suit was not maintain- 
able. Overruling the objection that only 
an execution lies, a Division Bench of 
this Court held that the suit was main- 
tainable for the recovery of both pound- 
age as also interest on the purchase 
money, Seshagiri Ayyar, J. speaking for 
the court, observed that in cases where 
the sale had to be set aside by reason 
of the fraud or carelessness of any 
particular party, that party, who was 
negligent, renders himself liable to com- 
pensate the injured for the loss the lat- 
ter has sustained, This right, according 
to the learned Judge, is not created for 
the first time by the statute. The Code 
only recognised what had existed all 
along. As stated by Sir James Bacon 
(Vice-Chancellor) in Powell v. Powell, 
(1875) 19 Eq 422, the purchaser is en- 
titled under these circumstances to be 
discharged from his contract by reason 
of the invalidity of the proceedings 
which led up to the sale and is entitled 
to be placed in status quo ante. In sup- 
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port of this view, the learned Judge has 
also cited 24 Cyclopedia of Law and 
Procedure and certain other decisions. 
When the decree-holder, the defendant 
in the suit, relied on certain cases re- 
lating to set aside the sale for want of 
saleable interest in the judgment-debtor, 
the learned Judge has distinguished 
those sales as not applicable on the 
ground that “the right of auction to ob- 
tain a refund consequent on the want 
of saleable interest in the judgment- 
debtor is not a right inhering in a pur- 
chaser, but is the creature of a statute, 
and the right thus conferred can only 
be exercised within the limitations pre- 
scribed. Consequently, without getting 
the sale set aside through court, the 
purchaser has no right of action, The 
general principle of caveat emptor 
would affect the purchaser unless he 
chooses to adopt the remedy given to 
him by the statute.” This decision is, 
therefore, clear authority for the posi- 
tion that R. 93 of O, 21, does not in any 
way affect or debar or restrict the right 
of the auction purchaser to seek his 
remedy in a suit for return of pound- 
age fee and interest on purchase money 
paid by him, There was certain doubt 
as to whether a suit is maintainable or 
the proceedings will have to be taken 
in execution in, cases where there was 
no application for setting aside the sale 
either under Rr. 89, 90 or 91 and the 
sale was confirmed, but subsequently in 
a different proceeding it was held that 
the judgment-debtor has no saleable 
interest in the property sold and on 
that basis the court auction purchaser 
was deprived of his possession. Sec- 
tions 310-A, 311, 312, 313, 314 and 315, 
C. P. C. 1882 corresponding to Rr. 89, 
90, 91 and 92 contain slightly different 
wordings. In some of the decisions it 
was held that in cases where in differ- 
ent proceedings it was held that the 
judgment-debtor has no saleable inter- 
est in the property, a suit for return of 
the purchase money was held not main- 
tainable and the reasoning given in 
various judgments differed, though in 
conclusion they agreed. So far as this 
court is concerned after the C. P. C., 
1908 came into force, a Full Bench con- 
sidered the question in Macha Koundan 
v. Kottara Koundan, AIR 1936 Mad 50. 
After referring to the conflict of opin- 
ions and of the difference in language 
employed in the earlier Code and that 


Arokiasamy v. Martial Margaret 


A. I. R. 


in 1908, this court observed that “the 
remedy by way of suit.exists as a corol- 
lary to the recognition of the right to 
obtain a refund”. Therefore, it makes 


‘no difference whether the right to ob- 


tain refund arose on account of setting 
aside the sale on the ground of mate- 
rial irregularity or on the ground that 
the sale turns out to be futile by a find- 
ing in another suit by reason of the 
judgment-debtor having no saleable in- 
terest in the property. The Full Bench 
also held that the object of the Code is 
to provide a speedier remedy in execu- 
tion under certain special circumstances. 
The right of suit under other circum- 
stances remains under the general law 
and is not affected by the provisions in 
the Code. Since the right to obtain a 
refund was recognised by the Code, the 
remedy by way of suit was held to exist 
not because the Code gave it, but be- 
cause every right can be enforced by 
a suit, 


3. Learned counsel for the appel- 
lant argued on the basis of a Full Bench 
of five Judges of Andhra Pradesh High 
Court, reported in Suryakanthamma v. 
Dorayya, AIR 1965 Andh Pra 239, that 
this view of the Full Bench requires 
reconsideration, Apart from the fact 
that I am not convinced of the point 
raised by the learned counsel for recon- 
sideration and I am bound by the deci- 
sion of the Full Bench of this court ra- 
ther than the decision of the Andhra 
Pradesh High Court, I am also of the 
view that that point which was decided 
by the Full Bench of Andhra Pradesh 
High Court and which was partly de- 
cided in the Full Bench of this court 
relating to the right of the auction pur- 
chaser to file a suit for recovery of the 
purchase money when in a different 
proceeding it was held that the judg- 
ment-debtor has no saleable interest 
does not arise for consideration in this 
suit, The decision in Parvathiammal v. 
Govindasami Pillai, (1916) ILR 39 Mad 
803 : (AIR 1916 Mad 290 (2)) is the 
decision directly onthe point. This judg- 
ment in Parvathiammal v. Govindasami 
Pillai, (1916) 39 Mal 803 was also quoted 
with approval in the decision of the 
Full Bench in Macha Koundan v. Kot- 
tara Koundan, AIR 1936 Mad 50, in re- 
spect of that aspect of the case relating 
to right to file a suit for recovery of 
poundage and interest; No decision of 


1982 ` 


this court’ or“any other court ‘has’ taken 
any ‘different view: on ‘this question. 
Therefore, there are no` grounds for 
referring the matter to a fuller Bench: 


4, Learned counsel. for the appellants 
then relied on the decision of this court 
in Gangaraju v. Venkatrayulu Naidu, 
(1942) 2 Mad LJ 716:(AIR 1943 Mad 
935) and contended that the suit is not 
maintainable. In that case the auction 
purchaser at a court sale deposited the 
money required including poundage and 
that money remained in court for four 
years, In the meanwhile on an applica- 
tion filed by the judgment-debtor, the 
sale was set aside, 
purchaser thereupon applied for return 
of his purchase money as also for the 
return of the poundage. The court 
ordered the return of the money with 
interest, but the petitioner was inform- 
ed that he should apply to the Govern- 


ment if he wished to obtain refund of 


the poundage, The decree-holder subse- 
quently applied for review on the 
ground that he should not have been 
called upon to pay interest. The court 
granted the review and passed an order 
refusing to call upon the decree-holder 
to pay any interest to the auction pur- 
chaser, The Court further reviewed that 
part of its previous order, which dealt 
with the question of poundage and held 
that one half of the poundage should be 
paid by the decree-holder to the auc- 
tion purchaser and that in respect of 
the other half he should apply to the 
Government, The decree-holder prefer- 
red a revision petition against the order 
in review and contended that the modi- 
fication as regards poundage was not 
justified. While dealing with the power 
of review, this court held that 
O. 21, R. 93 under which the original 
order to pay interest on the purchase 
money was made, enables the ‘court 
only to direct that person to whom the 
purchase money was paid to pay inter- 
est and not against anybody else, there 
was an error in the earlier order on 


the face of the record, which enabled ‘setting aside -the sale itself is a right 


the court to review that order. While 
holding, ‘so, Justice King observed — : ' 
_ “In my opinion R. 93 of O; 21° deals 
with the whole question of what is to 
happen ‘to the ‘money which has 
‘deposited 
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been 
: by “the “auction. purchaser ' 
whera sale has’ been set aside and the- 
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fact that R..93 permits. the court to 
make a particular. order against a- party 
only if that party has received the 
money is to my mind exhaustive, and 


means that no order can be passed 
against him in any other circum- 
stances”, - it 


5. On the basis of this observation 
the learned counsel for the appellants 
contended that this is an authority for 
the position that refund will have to be 
applied for in execution proceedings 


„and also against that person to . whom 


it was originally. paid -and no separate 
suit was maintainable. I am. unable to 
agree with this contention for more 
than one reason. Firstly, the learned 
Judge was not concerned with the ques- 
tion as to whether a suit was maintain- 
able or not. The learned Judge was 
only concerned with the question as to 
whether the decree-holder was liable to 
pay interest or poundage. The applica- 
tion itself was made under O, 21, R. 93, 
C. P.C. and the review application was- 
filed under O, 47, R. 8. The question of 
maintainability of the suit could not 
have and did not arise for considera- 
tion. Even on the question of the li- 
ability of the decree-holder to pay 
poundage or the interest, the position 
cannot be held to be correct in view of 
the decision in Parvathi Ammal v. 
Govindasami Pillai, (1916) ILR 39 Mad 


803 : (AIR 1916 Mad 290 (2)) and the 


Full Bench in Macha Koundan v. Kot- 
tara Koundan, AIR 1936 Mad 50, and 
certain other provisions in the Code, 
which I will deal with when I deal 
with ‘the question on merits. Suffice it 
to say that the Division Bench judg- 
ment and the Full Bench judgment 
have not been referred to in this judg- 
ment and the decision shall be held to 
be an authority only for the position 
that an order could have been made 
under R., 93 and if it was incorrect it 
could have been reviewed under O. 47. 

6. Learned counsel for the appel- 
lants then contended that the right for 
repayment of the purchase money on 


for the first time recognised under the 
provisions of the Code, and ‘that, there- 
fore, the specific remedy provided’ in 
the Code alone could be resorted to and 
no ‘suit is maintainable, In this connec- 
tion, he referred to a passage from AIR 
Commentaries ‘on the Civil P, C, 9th 


- 
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Edn. Volume 3, page 1238, and that pas- 
sage reads as follows — 


“Rule 91 creates a right in the auc- 
tion purchaser which was not available 
to him on the general principle of 
caveat emptor and provides for a speci- 
fic remedy therefor in Rr, 91 and 93. 
As seen in Note 62 to S. 9 of the Code, 
where a right is created by statute and 
a method of enforcing that right or of 
redressing the grievance caused in the 
exercise or enforcement of the right is 
pointed out by the statute creating such 
right then the general remedy of suit 
will be barred.” 


As may be seen from this passage ex- 
tracted, it related to a case of a claim 
for refund arising out of the sale being 
set aside in a different proceeding on 
the ground that the judgment-debtor 
had no saleable interest in the property. 
In my view, when a sale is set aside 
and the purchase money deposited in 
court has not been paid to the decree- 
holder or the judgment-debtor, the right 
for the return or repayment of that 
money arises under the common law 
and there can be no doubt that the auc- 
tion purchaser is the person entitled for 
the money. Even dehors R, 93, the auc- 
tion purchaser would be entitled for the 


repayment of his purchase money. R. 93 


only enables an executing court to 
direct repayment of the money with or 
without interest in a case where the 
money deposited in court has been 
withdrawn by any other person. In case 
where the amount is not withdrawn and 
which is available in court the auction 
purchaser is entitled to repayment of 
the same and the question of liability 
to pay interest by the judgment-debtor 
or the decree-holder would have to be 
decided with reference to the facts and 
circumstances in each case and on find- 
ing as to who was responsible for the 
irregularity or fraud in conducting the 
sale or for setting aside the sale itself. 
Neither such a right to claim repayment 
of the purchase money nor the interest 
thereon is a creature of the statute, nor 
the statute has provided any specific 
remedy for the same in order to bar a 
civil suit, 

7. Learned counsel for the appellants 
then contended that S. 47 is a bar for 
filing of the suit. According to the 
learned counsel in view of the explana- 
tion in S. 47, a purchaser of property 
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at a sale in execution of a decree shall 
be deemed to be a party to the suit in 
which the decree is passed, and, that, 
therefore, the dispute, if any, relating 
to the repayment of the purchase 
money or the interest thereon or on the 
question as to the person who is liable 
to pay the poundage will have to be 
determined by the court executing the 
decree and not by a separate suit. Cl, (1) 
of 5. 47 reads as follows — 

“All questions arising between the 
parties to the suit in which the decree 
was passed, or their representatives, and 
relating to the execution, discharge or 
satisfaction of the decree, shall be 
determined by the court executing the 
decree and not by a separate suit.” 

As may be seen from this provision, 
two conditions will have to be satisfied 
in order to bar a separate suit (i) the 
question should arise between the par- 
ties to the suit, and (ii) the question 
shall relate to the execution, discharge 
or satisfaction of the decree. Both con- 
ditions have to be satisfied cumulative- 
ly. There could be no doubt that by 
reason of the explanation to S, 47, as is 
substituted by Central Act 66 of 1956, 
and later amended by Central Act 104 
of 1976, the auction purchaser shall be 
deemed to be a party to the suit and, 


therefore, the first condition is satisfied. 
But, 


I am unable to agree with the 
learned counsel for the appellants that 
the question either relating to repay- 
ment of the purchase money on setting 
aside the sale or the liability to pay 
interest or the person who is liable to pay 
interest or the expenses of poundage, 
relates to the execution, discharge or 
satisfaction of the decree. The repay- 
ment of the purchase money as such on 
setting aside the sale has no effect on 
the execution, discharge or satisfaction 
of the decree itself as the money be- 
longs to the auction purchaser and ke 
is entitled to have a return made io. 
him by reason of the setting aside of 
the sale, On the question of liability to 
pay interest or the person who is to 
pay interest to the auction purchaser 
also, no question of execution, discharge 
or satisfaction of decree is involved, The 
liability would depend on common law 
and also on the facts and circumstances 
in each case and the finding of the 
courts as to who was responsible for 
the irregularity or fraud resulting in 
setting aside the sale itself, In one 
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sense, it may be argued that if there 
was a remedy in the sale it was with 
reference to an execution of a decree., 
But the remedy is not decided for the 
purpose of fixing the liability of the 
person to pay interest. In the circum- 
stances, therefore, I am unable to agree 
that this question of payment of inter- 
est also has any bearing on the execu- 
tion, discharge or satisfaction. Even on 
the question of the person who is to 
bear the poundage, I am unable to 
agree that it related to execution dis- 
charge or satisfaction. Poundage is an 
amount payable to the officers of court 
for the labour involved in conducting 
the sale. The liability to pay would 
have to be decided with reference to 
the relevant rules on the subject, but 
it cannot be stated that it relates 
to the execution, discharge or part 
satisfaction in the sense mentioned in 
S. 47, though I have my own reserva- 
tion that if this question had arisen as 
between the judgmenit-debtor and the 
decree-holder, it could not be consider- 
ed as one falling under S, 47, But on 
the facts and circumstances of this case, 
I am unable to hold that the question 
relating to payment of poundage has 
jany relevance to the execution, dis- 
charge or satisfaction. For the foregoing 
reasons, I am of the view that the suit 
for recovery of the amount of poundage 
paid by the plaintiff and interest claim- 
ed is maintainable. f 


8. On the merits, learned counsel for 
the appellant contended that the pound- 
age was payable by the auction pur- 
chaser or the judgment-debtor and he 
was not liable to pay and that, there- 
fore, no decree can be granted. On this 
aspect, the following passage from the 
judgment in Parvathiammal v, Govinda- 
sami Pillai, (1916) ILR 39 Mad 803: 
(AIR 1961 Mad 29/ (2)), may be useful- 
ly quoted as that answers the question 
conclusively — 


“Another contention of the appellant 
was that as poundage is taken by the 
court, the decree-holder is not bound to 
pay it to the purchaser. This argument 
proceeds on a misconception of the na- 
ture of the poundage fees. As was 
pointed out by Mr, Ramachandra Aiyar 
in his able argument, what the pur- 
chaser claims is really a portion of the 
purchase money, It is from the payment 
made by him the court makes a deduc- 
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tion for poundage and pays the balance 
to the decree-holder. Poundage is the 
fee which is levied in England by, the 
Sheriff as remuneration for his service. 
In this country, as the officers of the 
court conducting the sales are paid a 
fixed salary, a certain percentage of the 
purchase money is taken for purchasing 
stamps. In effect the fee is a charge 
paid by the decree-holder for the ser- 
vices he obtains from the court, In Eng- 
land, as well as in this country, this fee 
is taken out of the sale proceeds......... 
There is, therefore, no warrant for the 
suggestion that in claiming the money 
retained as poundage fee, the purchaser 
does not ask for the return of the pur- 
chase money. Nor do we see any rea- 
son to assent to the argument that the 
claim for recovery of such fees should 
be disposed of in execution.” 


8-A, It may be seen from this pas- 
sage that the poundage deducted and 
the claim in respect of the claim in the 
present suit is really a claim for return 
of the part of the purchase money it- 
self, That the plaintiff is entitled for a 
return of the same, there could be no 
doubt. An argument on the basis of the 
omission of the word ‘poundage’ in the 
then R. 157 (2) of the Civil Rules of 
Practice corresponding to the present 
R. 203 (2) that a poundage was not the 
liability of the decree-holder was also 
noticed by the Division Bench and it 
was held that this omission of the word 
‘poundage’ in R., 157 (2) cannot affect 
the substantive right of suit which the 
purchaser has. The Court further ob- 
served — 


“It was held in Rawstorne v, Wilkin- 
son (1815) 4 M & S 256, that the Sheriff 
has a right of action to recover pound- 
age fees where the sale proves abor- 
Gienia The auction purchaser whose 
money has been paid by way of pound- 
age to the Sheriff will stand in his 
shoes to recover it against the execution 
creditor, The fact that it is retained by 
the court can make no difference ‘in 
principle”, 


9. Natesan, J. in the decision re- 
ported in Unnamalai Ammal v, Sayyadu 
Mohideen, (1965) 2 Mad LJ 554: (AIR 
1967 Mad 231), considered the various 
circumstances under which the claim 
for refund of poundage will have to be 
considered, The ratio of the judgment 
has been clearly brought out in the head 
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note and that may be- usefully extract- 
ed — 

“The poundage paid under the- provi- 
sions of O. 21, Rr. 89 to 91, C. P. C. 
in applications for setting aside an exe- 
cution sale is ‘in reality part of the pur- 
chase money. It is a fee or charge paid 
by the decree-holder for services he ob- 
tained from the court and it is taken 
out of the sale proceeds, In cases where 
a sale is set aside under O, 21, R. 89, 
there could be no difficulty. But in 
cases where a sale is set aside under 
O. 21, R. 90, the court has to give a 
definite finding as to the party who is 
responsible for the sale being set aside. 

In cases where the fault is on the 
decree-holder who had put the court in 
motion and an auction purchaser is ag- 
grieved by the sale in his favour being 
set aside due to irregularities, the 
decree-holder will be liable to the auc- 
tion purchaser for return of the 
poundage deducted, The auc~ 
tion purchaser is entitled to file a suit 
against the decree-holder for the pound- 
age fees not returned to him and for 
interest on the purchase money, if it is 
found that the sale was set aside þe- 
cause of the fault on the part of the 
decree-holder. 

In case where a sale is set. aside for the 
reason that there was no final decree in 
existence and the fault was not of the 
decree-holder nor of the judgment- 
debtor, it may be that in the interests 
of justice the court may recommend a 
refund of the poundage deducted for 
consideration of the revenue authorities. 
But this could only be a recommenda- 
tion and nothing more. 

But where in pursuance of a- valid 
decree a sale is gone through and the 
sale is only voidable and not void and 
such sale is set aside under O, 21, R. 90, 
there is no provision in law for a certi- 
ficate of refund of the poundage.” — 


10, As may be seen from this judg- 
ment, if the sale was set aside due to 
the’ irregularities in the conduct of the 
sale, the decree-holder will be liable to 
the auction purchaser for return of the 
poundage deducted. In this case, as al» 
ready stated, in the execution proceed- 


ings when an application under O. 21, 


R. 90 was filed, the learned Subordinate 
Judge found that the decree-holder was 
responsible for all the irregularities and 
hat, therefore,‘ the sale“ was’ Jiable < to 
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Fhe -deeree-holder was, 
liable to. pay ‘the poundage} . 
and since the amount: was deducted 
from the purchase money paid by the 
auction purchaser, the auction purchaser 
is. entitled for return of the same from 
the decree-holder, the defendant herein. 
Even on the question of interest, the . 
decision in Parvathi Ammal v, .Govinda- 
sami Pillai; (1916) ILR 39 Nad 803 : 
(AIR 1916 Mad 290 (2)), which is bind- 
ing on me, has held that the purchaser 
was: entitled to the interest on the pur-: 
chase money from the decree-holder. 
Even the decision of King, J, in aoe 
raju v. Venkatarayulu Naidu, (1942) 2 
Mad LJ 716: (AIR 1947 Mad 235), 
which was relied on by the learned 
counsel for the appellant, did not hold 
that the auction purchaser is not en- 
titled for interest on the purchase 
money. But since that application was 
filed under R. 93 of O. 21, it was held 
that: the interest could ‘be directed to 
be paid -by the court only against the 
person who has received the money and 
not against any other party. But the 
general remedy available for return of 
the money by reason of the sale being 
set aside due to the negligence -or fraud] . 
committed by the decree-holder on the}. 
principle that auction purchaser is en- 
titled to be restored or placed in status 
quo ante, he will be entitled to the 
interest’ from the person who was res- 
ponsible for depriving him of the bene- 
fit of the money during the period when 
the amount was in court deposit, The 
defendant is, therefore, liable to pay 
interest as well. 

11, For the foregoing reasons, I am 
of -the view that the judgment and 
decree of the courts below are right and 
do not call for any interference. The 
second appeal, accordingly, fails and it 
is dismissed. But there will be no order 
as to costs. Learned counsel for the ap- 
pellants asked for leave to appeal to 
Supreme Court. I have followed a Divi- 
sion Bench judgment ‘in Parvathi 
Aminal v. Govindasami Pillai, | (1916) 
ILR 39 Mad 803°: (AIR 1916" Mad 290 
(2j) mainly and that had -also the ap- 
proval of the Full Bench | in Macha 
Koundan v. Kottara Koundan; AIR 1936 
Mad 50. On the point. now under. issue 
no-other decision has been cited at the 


be set aside.. 


‘Bar, The value of the suit itself is. of 


Rs. 3,339.-- In the circumstances; there- 


' fore, I am unable +6: state that thie easel ` 
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involves - 
of general importance and that question 
needs to be decided by the Supreme 


Court. Therefore, this request . for ae 


to appeal is rejected. 
Appeal. A 
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V. RAMASWAMI AND 
SWAMIKKANNU, JJ. 


Krishnan and another, Petitioners V: 
Krishnamurthi and others, Respondents. 

C. R. P. No. 1343 of 1979, D/- 23-7- 
1981.* 


Civil P. C. (5 of 1908), S, 151 — Stay 
of suit — Application for registration 
as cultivating tenant pending before 
Record Officer — Court has jurisdiction 
to stay suit pending before it during 
pendency of proceeding before. Record 
Officer, 


Where the Code is. silent and here 
the exercise of power is not opposed to 
or . prohibited by the provisions of the 
Code, the court can invoke its inherent 
jurisdiction if i¢ is satisfied that it is 
necessary for the ends of justice or to 
prevent the abuse of the process of the 
court. Therefore, 


pending before it invoking its inherent 
powers under S. 151 during the pend- 
ency of a proceeding before the Record 
Officer, but the exercise of such power 
would depend on the facts and circum- 
stances of each case and on the finding 
whether the ends of justice called for 
such a stay or in order to prevent the 
abuse of process of the court, the stay 
could be granted. AIR 1948 Mad 138 and 
(1978) 91 Mad LW 459, Rel. on. 


1974 TNLJ 113 and C. R.P. No. .3084 of 


1978 (Mad), Disting. (Paras 5, 9) 
Cases Referred : Chronological Paras 
(1978) 91 Mad LW 459 4, 4, 6 
1978 TLNJ 316 8 


(1978) C. R. P. No, 3084 of 1978 (Mad), 


‘Thangavelu v. Kamalanathan 1, _.6, 
1974 TNLJ 113 E 
AIR 1970 SC 997 5 
AIR 1964 SC 993 E, | 5, 


*To revise the order of Sub. J., Mayu- 
: ram in I. A. No, 442 of 1979 in O. S. 
No. 8 of 1979; D/- s 4-1979: . Š 
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Krishnan v. Krishnamurthi 


a substantial. question of. law.. 


the civil court has. 
jurisdiction to stay the trial of a. suit: 


AIR. 
1964 SC 993 and AIR 1970 SC 997, Refd.. 


i they 
‘., under ithe- second defendant.. 
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AIR 1948 Mad- oe (1947). 1 Mad LJ 
6 


330 
R. Balachandar, ioe Petitioners. 


V. RAMASWAMI, J.:— The’ question 
that arises for consideration in this civil 
revision petition’ is whether `a civil 
Court has jurisdiction under S. 151 C.P. C., 
to ‘stay a suit, or proceeding involving 
a decision as to whether a particular 
person is a cultivating tenant or not, 
pending before it, on the ground that 
the tenant had applied for registration 
of his tenancy under the Tamil Nadu 
Agricultural Lands Record of Tenancy 
Rights Act, (Act 10 of 1969) even if it 
is satified that such stay of the proceed- 
ings may be necessary for the ends of 
justice or to prevent the abuse of pro- 


cess of the court, `The civil revision 
petition came up for hearing before 
Sengottuvelan, J, who referred this 


matter for a consideration by the Divi- 
sion Bench in view.of the importance 
of the matter and also on the ground 
that. the decision of Sathiadev, J. in 
C. R. P. No, 3084 of 1978, Thangavelu 
v. Kamalanathan, is in conflict with the 
decision of Suryamurthy, J. in Rayap- 
pan v, Patheeswaraswami Devasthanam, 
reported in (1978) 91 Mad LW 459. 


2, The petitioners herein filed O.S. 
No, 8 of 1979 on the file of the Sub- 
ordinate Judge, Mayuram, for recovery 
of possession of the plaint schedule pro- 
perties, They entered into an agreement 
of sale with the first defendant in the 
suit and in part performance of that 
agreement of sale, they put the first 
defendant -in possession of the proper- 
ties. The first defendant is stated to he 
a teacher employed at Orathanad and 
the properties are situated in a differ- 
ent place and in. the circumstances 
therefore, the further case of the plain- 
tiffs: was that the first defendant put 
his brother, the second defendant, in 
possession of the properties and the 
second defendant was in possession and 
management as such manager of the 
first defendant, On certain allegations 
which, it is not necessary to refer, the 
plaintiffs claimed that the first defen- 
dant is not entitled to get a sale deed 
in his favour and that the plaintiffs are 
entitled to recover possession of the 
properties, The plaintiffs have added 
defendants 3-to 9, on the ground that 
also claimed to. be in | pogsession 
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3 After the summons in the suit 
were served on the defendants, defen- 
dants 2 to 9 filed I. A, No. 442 of 1979, 
purporting to be under Ss. 10 and 151, 
C. P.-C., praying for a stay of the trial 
of the suit till the enquiry on their ap- 
plication filed before the Record Officer, 
Mayuram under the Tamil Nadu Agri- 
cultural Lands Record of Tenancy Rights 
Act (Act 10 of 1969) is disposed of. In 
the affidavit filed in support of this ap- 
plication, they had stated that they are 
cultivating tenants in respect of the suit 
properties, that they have filed the ap- 
plication in form No. 5 on the file of 
the Additional Tahsildar and Record 
Officer, Mayuram, to record their names 
as such cultivating tenants in respect of 
the suit properties, that almost the 
examination of the witnesses in favour 
of the petitioners and the respondents 
was over, that the Record Officer has 
jurisdiction to decide as to whether the 
petitioners before him were cultivating 
tenants or not and that, if during the 
pendency of the enquiry before the Re- 
cord Officer the suit is taken up for trial 
their rights as tenants would be jeo- 
pardised and irreparable loss and hard- 
ship will be caused to them, 

4, While not disputing that the de- 
fendants 2 to 9 have filed such an ap- 
plication before the Record Officer, 
Mayuram and the enquiry was in pro- 
gress, the plaintiffs filed a counter to 
the application denying that the defen- 
dants-petitioners had any such right as 
cultivating tenants and stating that they 
are not tenants under the plaintifis. 
They further contended that by reason 
of the parallel proceedings before the 
Record Officer, they can successfully 
nullify the proceedings in the civil 
court and that the ends of justice re- 
quire that the civil proceeding should 
be proceeded with. It was further con- 
tended that 5, 10 of the Code is not ap- 
plicable and there is no inherent juris- 
diction vested in the court either, to 
stay the proceedings of a civil court, 
pending decision by the Record Officer. 
The learned Subordinate Judge, follow- 
ing the decision of this court in Rayap- 
pan v. Patheeswaraswami Devasthanam, 
(1978) 91 Mad LW 459, held that the 
civil court had jurisdiction to stay the 
proceedings under S. 151, C. P. C. and 
since the learned Subordinate Judge 
was satisfied that the ends of justice 
needed the stay of the trial of the suif, 
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ordered the application and stayed the 
suit pending disposal of the proceedings 
before the Record Officer. It is against 
this order, the present civil revision 
petition has been filed, 


5. The learned counsel for the peti- 
tioners contended that there is a speci- 
fic provision relating to stay of suits 
under S. 10 of the Code and uniess the 
conditions referred to therein are satis- 
fied, the court had no jurisdiction to 
stay the trial of any suit and it is not 
possible for the court in such circum- 
stances to invoke the inherent powers 
under S. 151 either. There can be no 
doubt that S. 10 which enables the 
court to stay the trial of suits in cer- 
tain circumstances is not applicable to 
this case. The inherent powers also can- 
not be invoked by any court when the 
exercise of such powers would be in- 
consistent with or opposed to the ex- 
press provisions of the Code. But where 
the Code is silent, such powers can be 
exercised so long as it is not opposed 
to or prohibited by the provisions of the 
Code or when it relates to matters of 
which the Code cannot be said to be ex- 
haustive. This was so held by the Su- 
preme Court in the decision in Arjun 
Singh v. Mohindra Kumar, AIR 1964 SC 
$93 and Nainsingh v. Koonwarjee, AIR 
1970 SC 997. In the former decision, the 
Supreme Court considered the powers 
of a court to invoke S. 151, C. P. C. in 
considering an application for setting 
aside an ex parte decree and held that 
O. 9, R. 7 and O. 9, R. 13 of the Code, 
between them exhaust the whole gamut 
of situations that might arise during the 
course of the trial and that in such cir- 
cumstances, there is no inherent power 
to be exercised dehors those mentioned 
in those provisions themselves. In other 
words, the Supreme Court held that the 
inherent power of a court cannot be in- 
voked to override the express provisions 
in the C. P. Code. In Nainsingh v. Koon- 
warjee, AIR 1970 SC 997, the Supreme 
Court, was concerned with the question 
as to whether a party to a litigation 
who had allowed an order to become 
final without filing an appeal could try 
to question the same in a later stage 
of the same proceeding purporting to 
invoke the jurisdiction of the court un- 
der S. 151 of the Code. The party in 
that case questioned a remand order 
made by a Subordinate Judge when the 
matter came at a later stage before the 
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High Court. The Supreme Court held 
that the remand order of the learned 
Subordinate Judge was appealable un- 
der S, 105 (2) of the Code and without 
appealing and questioning the correct- 
ness of that order, it was not open to 
him to question the same when it came 
before the High Court against the 
decree of the trial court after remand 
and the court also had no jurisdiction 
to interfere with the order under Sec- 
tion 151, C. P. C. In the words of the 
Supreme Court (at p, 998}— 


T badecenue the court cannot make use of 

the special provisions of S. 151 of the 
Code, where a party had his remedy 
provided elsewhere in the Code and he 
neglected to avail himself of the same. 
Further, the power under S. 151 of the 
Code cannot be exercised as an appel- 
late power.” 
But where the Code is silent and where 
the exercise of power is not opposed to 
or prohibited by the provisions of the 
Code, there could be no doubt that the 
court could invoke its inherent juris- 
diction if it is satisfied that it is neces- 
sary for the ends of justice or to pre- 
vent the abuse of the process of the 
court. 


6. The earliest direct authority on 
this question by this court is the deci- 
sion of Yahya Ali J. in Balaji Rao v. 
Natesa Chetti, (1947) 1 Mad LJ 330: 
(AIR 1948 Mad 138), In that case, the 
inherent jurisdiction of this court was 
invoked for stay of an independent suit 
pending disposal of a civil miscellane~ 
ous appeal which arose out of a differ- 
ent proceeding, Objection was raised 
on the ground that the application was 
not maintainable as Section 151 of the 
Code was not applicable and this court 
had no jurisdiction to stay the trial of 
the suit out of which the proceedings in 
this court did not arise. Overruling 
this objection, this court held that the 
only limitation that could be placed 
upon the exercise of jurisdiction would 
be that the applicant for stay had na 
other remedy available to him in law 
which he could seek from a competent 
civil court and that the stay had to he 
ordered in the ends of justice or to pre- 
vent abuse of the process of the court. 
The learned Judge further observed 
that if these conditions are satisfied, 
there can be no doubt that the trial of 
an independent suit can be stayed by 
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this court in the exercise of its inherent 
powers under S. 151, C. P. C. in the 
course of other proceedings pending be- 
fore it. This decision was followed in a 
number of unreported judgments of this 
court since 1947, The other direct re- 
ported decision is the one in Rayappan 
y. Patheeswaraswami Devasthanam, 
(1978) 91 Mad LW 459. That was also 
a case where a plaintiff who had filed 
a suit for a declaration that he is a 
cultivating tenant and for an injunction 
restraining the defendant from interfer- 
ing with his possession filed an applica- 
tion for stay of his own suit under Sec- 
tions 10 and 151, C.P.C, on the ground 
that he had applied to the Tenancy Re- 
cord Officer for entering his name in the 
tenancy record register as a- cultivating 
tenant in respect of the suit lands and 
pending disposal of that petition his 
suit will have to be stayed. The learned 
Judge held that apart from the provi- 
sions of S. 10, C. P. C., the Civil Court 
has ample jurisdiction to grant a stay 
in order to meet the ends of justice It 
was also observed that the comity of 
courts will have to be observed by civil 
courts even though the connected pro- 
ceedings are pending in a forum which 
cannot be strictly called a court, let 
alone a civil court, Though ultimately 
the order of Sathiadev, J. in C. R. P. 
No, 3084 of 1978, Thangavelu v. Kamala- 
nathan, upheld the order of dismissal of 
an application under Ss, 10 and 151 of 
the C. P. C., for stay of trial of a suit 
pending disposal of proceedings under 
the Record of Tenancy Rights Act in 
our view, it is not an authority for 
holding that the court had no inherent 
jurisdiction to stay the trial of any in- 
dependent proceedings in cases where 
S. 10 is not strictly applicable, 

7. The facts in the decision in 
C. R. P. No. 3084 of 1978, Thangavelu v. 
Kamalanathan, were as follows: The 
suit was one for recovery of possession 
on the basis of title to property. The 
father of defendant in that suit had 
earlier claimed in respect of the same 
suit property that he was a cultivating 
tenant that suit was dismissed holding 
that he was not a cultivating tenant. 
The appeal and the second appeal filed 
against that order were also dismissed. 
In the suit they had also claimed for a 
permanent injunction, With reference 
to that this court had observed that the 
owner of the property could dispossess 
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the defendant only ‘in: properly institut- 
ed . proceedings.. It is in these circum- 
stances, the suit was filed for recovery 
of possession. By the time the suit was 
filed, the defendant’s father who had 
filed the original suit for declaration 
that he is a cultivating tenant died and 
his sons in the suit claimed that they 
are the cultivating tenants, The learned 
Judgé held that since in the prior pro- 
ceedings the father. of the defendants 
was held to be not a cultivating tenant 
and his suit for declaration that he is 
a cultivating tenant was dismissed, 
there was no scope for the defendants 
to claim that they were the cultivating 
tenants. It is in these circumstances, 
when one of the defendants filed an ap- 
plication under Ss, 10 and 151 of the 
Code for stay of the suit for possession 
on the ground that he had filed an ap- 
plication before the Record Officer, it 
was dismissed. The learned Judge, 
therefore, considered that the exercise 
of inherent power to stay the trial 
would not advance the course of justice. 


8, The decision, therefore, was one 
on merits and not relating to the juris- 
diction of the court under S. 151 of the 
Code, We have no doubt that a civil 
court has jurisdiction under S. 151 of 
the Code, to stay the trial of a suit 
pending before it, pending the decision 
of the question of rights as a cultivat- 
ing tenant before the Record Officer. 
The decision of Ismail, J. as he then 
was in Natesan v. Thandigaivel, 1978 
TLNJ 316, shows more of instances 
where the jurisdiction should not be in- 
voked rather than deciding as to whe- 
ther the court had jurisdiction to stay 
or not. In that decision, the learned 
Judge held that where the plaintiff had 
not put forward a contention that he 
was a cultivating tenant, and all that 
he contended was that he was entitled 
to remain in possession of the property 
for the period of the lease, 
tion of the plaintiff being a cultivating 
tenant and his getting his name regis- 
: tered cunder the Record . of Tenancy 
Rights Act.did not arise and that there- 
fore there was no. justification for in- 
voking the jurisdiction of the Court 
< under Si 151 of the Codé to stay the 
trial of ‘the suit ‘on the ground that’ the 
"plaintiff -had filed an application before 


' the. Tenancy’ Records Officer. The deci- 
- ion of Ramaprasada Rao, J. as hè then ` 


. v Pandian ‘Roadways Corpa:, Madurai v. Karunanithi 


‘Section 116 — Duty of driver 


the ques- 


A.L R. 
was. in Sri Koppanaickenpetti ‘Muthal- 
ammal Temple v. Marammal, 1974 
TNLJ 113, referred to by the learned 


counsel concerned with the question . of 
applicability of S, 10 to stay the pro- 
ceeding when a similar proceeding un- 
der Act 30 of 1963 was pending, | The 
jurisdiction of the court under S. 151 of 
the Code was not invoked. The learned 
Judge applied the tests in Sec, 10 and 
found that the provisions were not 
satisfied and that, therefore, that is not 
an authority for holding that Sec. 151 
should not- be invoked for stay of trial. 
9. For the foregoing reasons, we are 
of the view that the civil court has 
jurisdiction to stay the trial of a suit 
pending before it invoking its inherent 
powers under S, 151 during the penden- 
cy of a proceeding before the Record 
Officer, but the exercise of such power 
would depend on the facts and circum- 
stances of each case and on the finding 
whether the ends of justice called for 
such a stay or in order to prevent the 
abuse of process of the court, the stay 
could be granted. The ‘revision petition 

fails and it is dismissed. No costs.: . 
Revision dismissed, 
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Pandian Roadways Corporation, 
Madurai, Appellant v. Karunanithi, and 
another, Respondents, 

- A. A, O. No. 341 of 1979, D/- 2-7-1981, 

Motor Vehicles Act (4 of 1939), 
towards 
disabled or immature persons —— Higher 
degree of care is due from driver to- 
wards such persons — Case of negli- 
gence. (Torts — Negligence — Motor ac- 
cident). l 

A higher degree of care is due fr 
those who know of or ought to antici- 
pate the presence of disabled or imma- 
ture persons, (Para 17) 


Three boys on a cycle were travell- 
ing on the left side of the road and a 
bus was travelling towards them on_,the 
right side. The bus was proceeding 
slowly due to a bus stop ahead. On see- 
ing some dogs fighting ahead, the driver 
further slowed down the bus and the 
dogs proceeded towards the. cycle. . In 
order to avoid the dogs, the boy who 
was actually cycling . turned the: cycle 


RKY/AZ/F420/81/HR/RSK =~ ov? 


1982 


towards his-right and he lost his ‘balance. 
- The three occupants of the cycle fell 
down. One boy fell on the right: side 
and the other two'on the left. The bus 
driver saw the boys falling, but did not 
apply the brakes immediately, and, as a 
result, the bus ran over the right arm 
of the boy who had fallen on the right 
side. As a result of the accident the 
boy’s arm had become more or less use- 
less. 

Held, ich three immature persons 
were riding a cycle, and were disturb- 
ed by dog fight, the reaction of any 
person acting reasonably would have 
been to stop the vehicle, especially when 
the vehicle had slowed down because 
of the dogs and the presence of a bus 
stop at a short distance. Failure of the 
driver to stop the bus was a clear case 
of negligence. (1842) 10 M & W 546, 
1948 AC 140, (1949) 2 KB 291 and 1971 
Acc CJ 408 (Malayasia) Refd, 1974 Acc 
CJ 239 (Orissa), AIR 1966 Cal, 620 and 
1972 Ace CJ 465 (Delhi), Disting. 


(Para 17) 

Cases Referred : Chronological. Paras 

1974 Acc CJ 239 : (1974) 40 Cut LT 176 

12, 13 

1972 Acc CJ 465 (Delhi) 12 

1971 Acc CJ 408 (Malayasia). 16 
AIR 1966 Cal 620 10 . 


(1949) 2 KB 291 : (1949) 1 All ER 620: 
65 TLR 278, Davies v. Swan Motor 
‘ Co, (Swansee) Ltd, James, © Third 
Party 15 
1948 AC- 140:(1948) LJR 768:65 LOR 
453, Boy Andrew . (Owners). v.. St. 


Rognvald 14 
(1842) 10 M & W 546:152 ER 588: 12 
LJ Ex 10, Davies v, Mann 14 


P. Pandi, for Appellant; K, Jayara- 
man, for P, Ananthakrishnan Nair, for 
Respondents. 


ORDER :— The Pandian Roadways 
Corporation. has filed this appeal against 
an award of compensation passed by 
the Motor Accidents Claims Tribunal, 
Madurai in M, A. C. O. P, 112 of 1978. 

2% On 13-2-1978 at about 8-30 a. m. 
the claimant was travelling with his 
brother on a cycle. His younger bro- 
ther was seated on the back seat. The 
cycle was coming from North to South 
near the Indian Bank colony, Natham 
Road, Maduari. At that time the city 
- bus TMN -5186, belonging to the appel- 
lant and driven by the second respon- 
‘dent was coming from South to North. 
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The cycle was proceeding: on the left .- 
side of the road. At first they came in 
front of the city bus. On seeing the 
dogs the second respondent slowed down 
the bus and the dogs proceeded towards 
the cycle. In order to avoid the dogs, 
the brother of the injured slightly 
turned the cycle towards his right and 
he lost his balance. The three occu- 
pants of the cycle fell down, While the 
claimant fell down on the right side in 
front of the cycle, the other two bro- 
thers fell down on the left. At that 
time the front wheel of the bus camé 
into contact with the right arm of the 
claimant and the tyre tore off all the 
muscles of the right hand and the bones 
were visible. If the driver of the bus 
had completely stopped the vehicle, 
the accident, according to the claimant, 
would not have taken place, The claim- 
ant, therefore, alleged that the injury 
to his hand was solely due to the neg- 
ligence of the second respondent and 
that the appellant was vicariously lia- 
ble. The compensation claimed was 
Rs, 50,000/- made up of Rs. 500/- for 
extra nourishment, Rs, 5000/- for pain 
and suffering and Rs. 44500/- for con- 
tinuing or permanent disability and for 
loss of earning power, 


3. The appellant denied any rashness 
or negligence on the part of the driver 
and contended in its statement before 
the tribunal that the accident was 
brought about solely by the careless 
manner in which the brother of the 
claimant was driving the cycle. An 
objection was also taken to the amount 
of compensation claimed. 


4. On the allegations of the respec- 
tive parties, the tribunal framed two 
points, which arose for consideration as 
follows :— 


1. Whether the accident was due to 
the rash and negligent driving of the 
second respondent of the city bus TMN 
see belonging to the first respondent? 
an 


2. If so, what is the amount of com- 
pensation to be awarded and from which 
of the respondents, whether the Cor- 
poration or from its driver? 


P. W. 3, the claimant’s brother, who 
drove the cycle, in his evidence, ‘stated 
that the driver of the. bus saw them 
falling down and. that he did not even 
stop the bus. He stated that the bus 
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was at a distance of about 6 feet at the 
time of the brother falling down. 


5. P.W. 4, who was an eye-witness, 
spoke to the boys falling down and the 
driver of the bus not stopping it. Ac- 
cording to him, the bus was proceed- 
ing slowly, because there was a bus 
stop ahead and after seeing the dogs 
fighting he further slowed it down, He 
stated that the boys, who travelled on 
the cycle, got frightened, lost their 
balance and fell down, According to 
him, the bus was at a distance of about 
10 feet when the boys fell down. 


6. The driver of the bus gave evi- 
dence as R. W. 1. He also stated that 
the boys fell down when the bus was 
at a distance of about 3 or 4 feet, that 
he applied brakes and that the bus 
stopped at a distance of 1-1/2 or 2 feet. 
In cross-examination he admitted that 
even if the brake was applied imme- 
diately, the bus would stop at a distance 
of about 2 feet, 

7. On an appreciation of the evidence 
the tribunal came to the conclusion that 
the last opportunity to avoid the acci- 
dent was only with R. W. 1, the driver 
that the fighting of the street dogs and 
the consequent falling down of the 
claimant and his: brothers from the 
cycle could not be treated as acts of 
negligence on their part and that the 
accident was solely due to the negli- 
gence of the driver. He gave Rs, 15000/- 
as compensation for the ` injuries sus- 
tained: Rs. 4000/- for pain and suffering 
and Rs, 500/- for extra nourishment 
that was required during the long period 
of the treatment. In all Rs. 19,500/- 
was awarded. The claimant was in the 
hospital for five months and subsequently 
had been visiting the hospital for treat- 
ment, The claimant is not in a position 
to use his forearm and right hand, like 
a normal person, and the extent of dis- 
ability is about 40%, Taking into ac- 
count all these aspects, the above 
amount of compensation has been 
awarded, 


8. In the present appeal, the learned 
counsel for the Pandiyan Roadways 
Corporation contended that this is a 
clear case in which the accident was 
solely due to three persons riding on a 
bicycle, that the bus was coming on its 
own. side of the road, that the anxiety 
of the bus driver to avoid the injury 
even to the dogs would show that he 
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was so careful as a reasonable man 
would be and that the loss of control 
over the cycle and the falling of the 
claimant in front of the bus and the 
subsequent damage to his arm could 
not be attributed to the appellants 
driver, ` 

9. For the respondents the submis- 
sion was that the driver ought to have 
noticed the on-coming cycle and that if 
the driver had applied the brake in- 
stead of driving the vehicle further on, 
there would have been no scope for 
the accident. 


10. In support of his submission the 
learned counsel for the appellant relied 
on a decision of the Calcutta High 
Court in Sukhraji Bhuja v. Calcutta 
State Transport Corporation, AIR 1966 
Cal 620, in which it has been laid down 
that the duty of one driving omnibus 
was merely to take reasonable care nof 
to do harm to others by the manner in 
which he drives the omnibus and that 
if somebody would swoop down all of 
a sudden in front of a fast vehicle like 
an omnibus without anything like a 
warning to the driver it would hardly 
be fair to accuse the driver of the bus 
of negligence. In that case, the deceas- 
ed jumped off a running tram car and 
came into contact with the right rear 
wheel of the omnibus. It was held that 
the bus driver was not to be blamed. It 
was pointed out that if the deceased 
boy had put himself on the road long 
or sometime before the omnibus had 
reached the point where he was, the 
driver would have been negligent and 
that when the boy put himself on the 
road all of a sudden. the stigma of 
negligence could not be put upon the 
driver. 


11. We do not see how this case is 
of any assistance to the appellant. As 
found on the facts therein, the boy 
jumped down from a moving vehicle 
and the driver of the bus could not 
have had an opportunity of anticipating 
it. It was, therefore, clear that the 
driver could not be found fault with. 


12. The learned counsel referred us 
to two other decisions viz, Delhi Trans- 
port Corporation v. Shabir Ahmed, 1972 
Ace CJ 465 (Delhi) and the Motor 
Owners Insurance Co. Ltd. vyv. Smt. 
Sharda Thacker, 1974 Acc CJ 239 (Orissa). 
In the first case, which was decided by 
the Delhi High Court, a person was 
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crossing the road. He had hardly gone 
4 to 5 yards when he saw a bus coming 
on the road. The bus had to reach the 
place to which the person crossing was 
also going.’ On seeing the bus, he stop- 
ped going further and turned his cycle 
back to the other side. It was at that 
stage he was hit by the bus. It was 
held that it would not be justifiable to 
say that the bus driver should have an- 
ticipated that the cyclist would retrace 
his steps on seeing the bus approaching 
him, nor it would be proper to say that 
the driver should have slowed down 
the bus sufficiently in order to stop the 
bus immediately, particularly in view 
of the fact that the bus had stopped at 
the point of impact. 


13. In the other decision, the Motor 
Owners Insurance Co, Ltd, v, Smt. 
Sharda Thacker, 1974 Acc CJ 239, decid- 
ed by a learned single Judge of the 
Orissa High Court, the driver had 
cleared the traffic safely. But some- 
body for some reason or other got be- 
low the chassis and was run over by 
the rear wheel. The Court held that 
the driver was helpless against such 
unforeseen circumstances and that there 
could be no actionable wrong. Even 
here, it is clear that the driver was not 
to be blamed, because after proceeding 
up to a particular point, he could not 
see any person falling under the rear 
wheel, and injuring himself. There was 
no possibility or scope for avoiding the 
accident. Thus, these two cases also 
are of no assistance to the appellant, 


14, The Tribunal has used the ex- 
pression ‘last opportunity’, The tribu- 
nal seems to consider that, between the 
cyclist and the bus driver, the bus 
driver had the last opportunity to avoid 
the accident and, therefore, he has to 
be held liable. The rule of ‘last oppor- 
tunity’ was first laid down in Davies v. 
Mann, (1842) 10 M&W 546: 152 ER 588. 
The applicability of this doctrine was 
set at rest by a decision of the House of 
Lords in Boy Andrew (Owners) v. 
St. Rognvald, 1948 AC 140, The decision 
of the House of Lords dealt with a case 
of collision between two ships. One ship 
was trying to overtake the other and 
under the rules applicable to the ships, 
a ship which was being overtaken had 
to keep to its course. Unfortunately, the 
ship that was being overtaken suddenly 
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swerved and, therefore, there was a 
collision between the overtaking vessel 
and the overtaken vessel. The over- 
taken vessel sank with all hands. The 
cause of this swerve was not known, It 
was held that both the vessels by syn- 
chronous faulty navigation contributed 
to causing the accident, the overtaken 
vessel by failing to keep her course and 
the overtaking vessel by making a pass 
too close, and that there was no ques- 
tion of considering which of the vessels 
had the last opportunity of avoiding the 
result of the others negligence. The 
report of the Law Revision Committee 
(Cmd 6032 of 1939 at page 16) running 
as follows was cited :— 


“In truth, there is no such rule........ š 

the question, as in all questions of lia- 
bility for a tortious act, is, not who had 
the last opportunity of avoiding the 
mischief, but whose act caused the 
wrong?” 
It was pointed out by the House of 
Lords that the suggested test of ‘last 
opportunity’ seems to have been inaptly 
phrased and likely in some cases to 
lead to error. 


15. After referring to this decision, 
it was pointed out by the Court of ap- 
peal in Davies v, Swan Motor Co. 
(Swansee) Ltd. James, Third Party, 1949- 
2 KB 291, that the doctrine of ‘last op- 
portunity’ fell into disrepute and was 
superseded by the simple test; what was 
the cause or what were the causes of 
the damage? Thus, causation was the 
decisive factor. 


16. In the present case, we have to 
find out as to what is the cause of the 
accident. The accident here is the runn- 
ing over the arm of the boy aged about 
6. The driver was in a position to look 
out as to what was happening in the 
front. He saw the dogs fighting and 
he must have seen the boys coming on 
the cycle. If only he had stopped the 
vehicle, as a prudent man would have, 
he would have avoided the accident. 
The fact that he alleges that he did not 
see the boy falling until he came too 
close is not decisive of the question of 
negligence, Admittedly the cyclist was 
coming at a slow speed and there was 
also a bus stop ahead, When he saw the 
boys coming in front and the dogs fight- 
ing with each other, he could have 
easily anticipated that the dogs would 
not be stationary before an on-coming 
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that. He should have immediately 
‘stepped the bus, so that neither the dogs 
nor the boys would have been 
It..is this doctrine of ‘last opportunity’ 
having gone into disrepute .that is re- 
ferred to in the decision of the Federal 
Court of Malayasia in Chan Loo Khee 
v.. Lai Siew San, 1971 Ace CJ - 408. 
It. is unnecessary to deal with the 
said decision except to mention. that in 
that case a car which had been stopped 
by. the driver on a highway and which 
was mistaken by the on-coming traffic. 
as one on the move, was damaged, the 


Court held that leaving the vehicle in. 
the middle of the road was the cause ' 


of the accident and the on-coming 
traffic was not responsible for it. =< 

17. It has been pointed out that a 
higher degree of care is due from those 
who know of or ought to anticipate the 
presence of disabled or immature per- 
sons. See Halsbury’s Laws of England, 
3rd Edn. Vol. 28, page 11, para. 9, This 
is such a case. When three immature 
persons were riding on a cycle, and 
were disturbed by a dog fight, the reac- 
tion of any person acting reasonably 
would have been to stop the vehicle, 
especially when the vehicle had slow- 
ed down because of the dogs and the 
presence of a bus stop at a short dis- 
tance. It has therefore to be held that 
this is a clear case of negligence on the 
part of the bus driver. 

18. It is also argued that there was 
contributory negligence on the part of 
the claimant, as he was one of the three 
persons going on a cycle, which was 
against the rules. Assuming that three 
boys should not have gone together on 
a cycle, it does not mean that the bus 
driver is entitled to injure them. If 
they had contravened any rule of the 
road, that would. have to be dealt with 


by the appropriate authorities and not 
by the bus driver hitting and injuring. 


them. A boy of six cannot be forward 
in, be guilty of any negligence as he has 
not attained the age of discretion to re- 
alise the consequences of his acts. 

19. Further the contention regarding 
contributory negligence had not been 
taken before’ the tribunal, Being ‘a 
matter-on which evidence would have 
to be led and considered, if such a plea 
had been -taken ‘at- the appropriate’ ‘stage, 
we-do not feel: ‘called: apm to. 20 ito: it 
further, © l 
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deed and a time of 90 days 
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.20. We do not find any. circumstance, 
on the basis of which we can reduce. the 
quantum ‘of - compensation, when the 
bey’s right arm has more or less be- | 
come useless and he has been on pro- 
longed. treatment. The damage is per- 
manent so to say, and we, therefore, find 
no. justification for reducing the esti- 
mate of compensation from Rs. 19,500/-. 

21. The appeal is accordingly dismis- 
sed. There will be no order as to costs, 

Appeal dismissed. 
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Thakkar, Respondent. 

Appeal No. 160 of 1979, D/- 23-9-1981." 

Specific Relief Act (47 of 1963), Sec- 
tion 20 — Discretion to grant specific 
performance —- When must be exercised 
— Illustration., 


On 2-10-1974 the parties PETER into 
an agreement of.sale of immovable pro- 
perty. Part of the sale price was paid 
as advance. A tenant was in posses- 
sion of the said property and therefore 
it was agreed that the balance amount 
had to be paid at the time. of the sale 
was fixed 
for that purpose. It was also agreed 
that vacant possession had to be deliver- 
ed within that time, after evicting the 
tenant, There were also two mortgage 
debts over the suit property and the 
vendee agreed to discharge the same 
from out of the sale price. On 2-11-1974, 
the. vendee paid another sum out of the 


sale price to the vendor. However, the 
vendor could not recover possession 
from the tenant within the stipulated 


time of 90 days. Both parties agreed not 
to treat time as of the essence of the 
contract. On 5-3-1975 the vendee at the 
request of the vendor discharged the 
mortgage debts over the suit property. 
On 1-9-1975 the vendee issued a notice 
to the. vendor complaining that the 
vendor had committed breach of the 
agreement of the sale by her inaction 
and non-fulfilment. of the. contract, The 
vendor in her reply notice . stated that 
it was beyond her power to recover 


* Against decree of 1st” Addl, ‘Sub, J., 
Coimbatore in” 0. SL No. 795. of 1975,. 
D/- 31-7-1978, 
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possession frem- the  tenant.. ‘She also 
called upon the vendee to have the sale 
deed executed. . The vendee: sent a re- 
joinder that he was ready and willing 
to:take the sale deed as per the agree- 
ment and called upon her to do the 
needful. But there was no response and 
therefore the vendee filed the. suit for 
specific performance, 


Held, the vendee was iwaya enis 


and willing to perform his part of the- 


contract and it was the vendor who 
evaded the same. There was not even 
a single circumstance in favour of the 
vendor and she had not been prejudiced 
in any manner whatsoever. Therefore 
the vendee was ‘entitled to a decree for 
specific performance of the contract. 


(Para: 12) 
Cases Referred : Chronological Paras 
ATR 1965 SC 1405 l 7 
AIR 1952 Mad 389 7 
AIR 1949 Mad 265 7 


R: Krishnamurthi and K.S, Sundaram, 
for Appellant; M. N. Padmanabhan, for 
Respondent, 


JUDGMENT :— The defendant is the. 


appellant. The respondent herein filed 
the suit for specific performance. of the 
contract of sale D/- 20-10-1974, with the 
following averments: The appellant- 
defendant is the. owner of a house. pro- 
perty situate at Oppannakara, St. Coim- 
batore town. On 20-10-1974, she enter- 
ed ‘into an agreement with the respon- 
dent herein, under which the former 
agreed to sell the property for a sum 
of Rs. 55,000/-. A written agreement Ex. 
A:-1 was duly executed between the 
parties incorporating all the terms and 
a sum of Rs. 2502/- was paid as advance. 
A tenant was in possession of the said 
property and therefore it was agreed 
that the balance amount has to be paid 
at-the time of the sale deed and a time 
of 90 days was fixed for that purpose. 
It was also agreed that vacant possession 
has to be delivered within that - time, 
after evicting the tenant. On 2-11-1974, 
the respondent herein paid another sum 
of: Rs. 2,500/- to the appellant. However, 
the appellant could not recover posses- 
sion from the tenant within the stipu- 
lated time of 90 days. . There were also 
two mortgage debts over the suit pro- 
perty and the respondent herein agre- 
ed to discharge the same from out of 
the. sale price. In March - 1975, the 
respondent herein . 
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mortgage- debts amounting to- Rs. 32,600/- 
at the request of the appellant. The 
respondent herein called upon the ap- 


pellant’ to execute the sale deed after 
receiving the balance amount. But the 
latter was postponing it under some 


pretext or other. The respondent then. 
gave a notice to the appellant on 1-9-75 
setting out all the facts and the appel- 
lant gave a reply expressing her read- 
iness and willingness to execute the 
sale deed and complete the transaction. 
But she continued to evade and com- 
mitted breach of the contract and hence, 
the suit for specific performance of the 
agreement of sale. 


2. The appellant-defendant admitted 
the agreement, but contended that she 
did not quite understand the terms of 
the agreement, ‘since it was written in 
English, Further, the property was in 
the possession of a tenant and it was 
not possible for her, she being a woman, 
to evict the tenant who is in possession 
of the property and hand over vacant 
possession of the property to the appel- 
lant. The appellant was always ready 
to receive the balance and execute the 
sale deed; but it was the respondent 
herein, who did not evince any interest 
in getting the sale deed. In fact, in his 

notice dt, 1-9-1975, the respondent has 
demanded only the return of all the 
amounts paid by him and therefore he 
had abandoned the claim for specifie 
performance. Therefore, at best, he is 
entitled only to get back ‘the amounts 
paid by him and not entitled to seek 
specific performance of the agreement. 

3. The learned Subordinate Judge found 
on the facts of the case that time was not 
the. essence of the contract between the 
parties, that the plaintiff was always 
ready and willing to perform his part 
of the contract and that it was only 
the defendant, whe evaded and finally 
con- 
sequently, the trial court decreed the 
suit for specific performance of the con- 
tract and directed the appellant to deli- 
ver only symbolic possession of the 
property, The defendant, is aggrieved by 
thè judgment and decree of the trial 

4. The. following -points arise tae de- 
termination. .iņn this appeal :— 

. 1. Whether -the. respondent. herein was 
ready -and a to. : perform. a par: 


of the contract? . ' : 
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2. Whether the appellant committed 
breach of the agreement and if so, whe- 
ther the respondent is entitled to speci- 
fic performance of the agreement? 


5. The following facts are not in 
dispute. The appellant agreed to sell 
and the respondent agreedto purchase 
the suit building for a sum of Rs. 55,000/- 
and a written agreement of sale was 
executed between the parties on 20-10- 
1974 under Ex. A. 1. A sum of Rupees 
2.502/- was paid as advance and within 
two weeks thereafter, a further sum of 
Rs. 2,500/- was paid—Vide Ex. A.2. A 
tenant was in possession of the pro- 
perty. But in spite of it, the appellant- 
defendant agreed to evict him and put 
the respondent in vacant possession of 
the same within 90 days. There were 
also two mortgage debts over the suit 
property and the plaintiff agreed to dis- 
charge the same, For some reason or 
other, the tenant could not be evicted 
within that short period and both par- 
ties treated time was not the essence of 
the contract. On 5-3-1975, the respon- 
dent herein at the request of the appel- 
lant, discharged the two mortgages 
amounting to Rs. 32,680, and obtained 
registered receipts for the discharge — 
Vide Exs. A. 3 and A. 4, 


6. There was a lull from the first 
week of March, 1975 till 1-9-1975, when 
the respondent herein issued a notice to 
the appellant under Ex. B, 1 complain- 
ing that the appellant has committed 
breach of the agreement of sale by her 
inaction and non-fulfilment of the con- 
tract. This notice effected a_ prompt 
reply from the appellant through her 
lawyer under Ex, A. 5 on 8-9-1975, 
stating that she never agreed to deliver 
vacant possession of the property, since 
the property was in the possession of a 
tenant and it was beyond her power to 
recover possession from the tenant. She 
then categorically stated in the notice 
that her sons are not liable to join the 
execution of the sale deed and that 
she was and is always ready and will- 
ing to execute the sale deed, She fur- 
ther stated in her reply notice that the 
respondent herein was attempting to 
wriggle out of the contract and called 
upon him to have the sale deed execut- 
ed. She had also plainly admitted that 
the respondent herein discharged the 
mortgage debts on the property from 
out of the sale price agreed to. The re- 
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spondent herein then sent a rejoinder 
on 12-9-1975 under Ex. A. 6 that he 
was ready and willing to take the sale 
deed as per Ex, A. 1 and called upon 
her to do the needful. Admittedly there 
was no response and therefore the re- 
spondent herein filed the suit for spe- 
cific performance on 2-12-1975, Thus 
far, there is no controversy between 
the parties and these facts are admitted 
m gathered from the evidence on re- 
cord. 


7. On these undisputed facts, the 
question that arises is, whether the re- 
spondent herein was ready and willing 
to perform his part of the contract and 
consequently whether he is entitled to 
the specific performance of the agree- 
ment. It is well to remember that there 
is an initial presumption that specific 
performance is the proper remedy on 4 
contract to convey immovable property; 
in other words, usually specific perfor- 
mance is allowed in the case of an 
agreement to sell immovable property; 
but such a presumption is not absolute 
and is liable to be rebutted. It is also 
well settled that no one can claim this 
equitable relief as a matter of right nor 
the Court would grant it as a matter of 
course. Section 20 of the Specific Re- 
lief Act lays down at the outset that 
the jurisdiction to decree specific per- 
formance is discretionary and the Court is 
not bound to grant such relief merely 
because it is lawful to do so. Such a 
discretion has to be exercised ,for valid 
and sound reasons guided by judicial 
principles. One of the grounds on which 
this equitable relief is sometimes deni- 
ed is ‘delay’, Even there, it is only 
where it would be practically unjust to 
give a remedy either because the party 
has, by his conduct, done that which 
might fully be equivalent to waiver of 
it or had put the other party in a situa- 
tion prejudicial or inequitable to his 
interest, These principles are laid down 
in Satyanarayana v. G. Yelloji Rao, AIR 
1965 SC 1405. The other principles 
to be remembered are, that a mere 
delay in the institution of a suit for 
specific performance of a contract to 
sell the property is not by itself suff- 
cient to defeat the claim and the delay 
must be of such a character as to give 
rise to an inference of the abandonment 
of the right or to disclose some preju- 
dice to the defendant -— vide Arjuna 
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Mudaliar v. Lakshmi Ammal, AIR 1949 
Mad 265 and Sankaralingam v. Ratna- 
swami, AIR 1952 Mad 389. It is also 
well settled that the delay in the insti- 
tution. of suit, if it is in time, will not 
by itself 
claim for specific performance, 


8. Bearing these general principles in 
mind, with reference to the equitable 
relief, let us analyse the facts of the 
case on hand. It is nobody’s case that 
time was the essence of the contract, 
though Ex. A.1 agreement of sale stipu- 
lates a period of 90 days for the exe- 
cution of the sale deed, The appellant- 
defendant herself had clearly stated in 
her reply notice thro’ her lawyer (Para 
6) that time was not the essence of the 
contract and that time was neither the 
intention nor in contemplation of the 
parties. Further, the parties themselves 
have clearly treated that time was not 
the essence of the contract, since the 
respondent herein has paid a large sum 
of Rs. 32,680 and discharged the two 
mortgage debts on 5-3-1975, that is to 
say, about 4-1/2 months after the date 
of the agreement. Obviously the dis- 
charge of the debts by the respondent 
herein was not a voluntary payment, 
since the mortgage debts are clearly 
mentioned in the agreement of sale and 
what is more, it was also agreed that 
the proposed purchaser (respondent 
herein) shall discharge the two debts by 
payment to the mortgagees and take all 
the title deeds from them and retain 
them, by way of records, Above all, in 
the reply notice, Ex. A, 5, dt. 8-9-1975 
(issued about 11 months after the agree- 
ment of sale), the appellant-defendant 
plainly agreed thro’ her lawyer that she 
was willing to execute the sale deed. In 
fact, it is not pretended even now that 
time was the essence of the contract, As 
stated already, the suit for specific per- 
formance itself was filed in Dec. 1975 
ie, well within three years from the 
date of the agreement. 


9, Learned counsel for the appel- 
Jant relied on two circumstances to urge 
that the respondent herein is not en- 
titled to a decree for specific perform- 
ance. Firstly, it was pointed out that 
the suit property was admittedly in 
possession of a tenant and therefore, 
delivery of vacant possession was im- 
practicable. In other words, it was 
argued that the appellant, a woman, 
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was not in a position to deliver vacant 
possession of the property after evicting 
the tenant and therefore, the contract 
was almost impossible of performance. 
This argument is pointless in view of 
the fact that the appellant, who is said 
to be a knowing woman, entered into 
an agreement of sale, with her eyes 
wide open agreeing to evict the tenant 
and put the purchaser (respondent) in 
possession. Further, the evidence is that 
immediately after the suit was filed, the 
tenant had vacated the property, That 
apart, the trial Court itself has not 
granted a decree in favour of the re- 
spondent for vacant possession; but only 
directed delivery of symbolic possession. 
The trial court agreed with the conten- 
tion of the appellant-defendant that she 
was not in a position to deliver vacant 
possession and therefore mere symbolic 
possession was directed in the judgment 
and decree. Therefore, the appellant 
cannot have any grievance, since she is 
relieved of the burden of evicting the 
tenant and the respondent herein is 
content for the present to take con- 
structive possession of the property. 

10. The only other circumstance 
relied on by the appellant is the notice 
Ex. B. 1, under which the respondent 
herein called upon the appellant to pay 
all the amounts paid by bim (Rupees 
37,680) as part of the sale price and also 
the penalty stipulated in the contract 
together with interest, Much was made 
of this recital in Ex. B. 1 and it was 
strenuously argued on behalf of the ap- 
pellant that this clearly amounts to 
waiver or abandonment -of the right of 
agreement of sale, We have carefully 
considered this argument in the light 
of the evidence and we are satisfied 
that there are no merits in this plea. 
For one thing, this call for the refund 
of the amount was not unqualified and 
it must be read in its proper context. 
The notice, under Ex. B. 1 contains 
three pages and the major portion of 
this notice ‘lists out the omissions of the 
appellant and clearly states that she 
has committed breach of the agreement. 
However, in the fag-end of the notice, 
the respondent her@in called upon the 
appellant to pay back al! the amounts, 
which he had paid till then, There is 
nothing in this notice to indicate that 
the respondent herein had terminated 
the contract or abandoned his right un- 
der the agreement of sale, 
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ii, For another, the reply notice un- 
der Ex. A.5 by the appellant-defendant 
puts at rest doubts if any, in the per- 
formance of the agreement of sale. -In 
this reply notice, the appellant thro’ 
her lawyer, has stated as plainly: as 
words could convey that she was al- 
ways ready and willing to execute the 
sale deed for the consideration of Rs. 
55,000 and was still ready and. willing 
to execute the sale deed, The notice 
further reads — “Your present attempt 
to wriggle out of the contract, is not 
permissible.” Finally, it is repeated “I 
am (appellant herein) still ready and 
willing to execute the sale deed and 
complete the transaction.” It is there- 
fore absolutely clear that the appellant 
has kept the contract alive and stated 
so in unmistakable terms and in un- 
qualified manner, Having taken up this 
stand, it is not now open to the appel- 
lant to contend that the respondent 
herein should not be granted a decree 
for specific performance. It is also im- 
portant to note that the respondent 
herein immediately sent a rejoinder 
under Ex. A.6 on 12-9-75, reiterating his 
stand to stand by the contract and call- 
ed upon her to execute the sale deed. 
There was no response, and after wait- 
ing for about 2-1/2 months, the respon- 
dent had come to court and there is 
nothing in the reply notice Ex. A. 5 to 
hold that the respondent herein had 
abandoned or waived the contract, On 
the other hand, Ex. A. 6 proves the 
contra. 

12. A faint attempt was made by the 
learned counsel for the appellant stat- 
ing that there was a delay in filing the 
suit and that the respondent has slept 
over the matter from Mar, 1975 till 
Sept. 1975. This delay, according to the 
learned counsel, amounts to abandon- 
ment, We regret we are unable to agree 
with this contention, There was no de- 
lay worth mentioning and it is vain to 
contend that the respondent, who is a 
Gujarati businessman and’ who has 
parted with a large sum of Rs. 37,680, 
out of the sale consideration of Rupees 
55,000 abandoned his right for no rhyme 
or reason. Obviously, the parties were 
perhaps talking over the matter with 
reference to possession and with. refer- 
ence to the persons who had to execute 
the sale deed. “The explanation of the 
_ “respondent herein. for the alleged delay 
-is this : It is noticed that the two mort- 
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gage deeds over the suit property were 
executed by . the sons of the appellant 
also. and therefore the respondent call- 
ed upon ‘the appellant to make the sons 
also join the execution of the sale deed. 
However, the appellant declined to that 
and stated that her sons had nothing to 
do with. the property and therefore they 
need not be added as executants, Ob- 
viously there was some delay on this 
aspect. The further explanation averred 
by the respondent herein is that he is 
a native of Ahmedabad in Gujarat State 
and that on 9-4-1975, his daughter’ died 
all of a sudden in an accident at Ah- 
medabad and that therefore, he had to 
go to his home town in Gujarat, Thus, 
the short delay is quite understandable. 
In any event, the delay if any on the 
part of the purchaser (respondent) has 
been condoned by the seller (appellant) 
and she had categorically stated in her 
reply notice Ex. A. 5 in Sept. 1975, that 
time was not the essence of the con- 
tract and that she was always ready 
and willing to execute the sale deed. 
The result is that there is no difficulty 
in confirming the findings of the trial 
court that the respondent was always 
ready and willing to perform his part of 


the contract and that it was only the 
appellant, who evaded the same, per- 
haps on account of the steep rise in 


price of the immovable properties since 
the agreement of sale entered into in 
1974. There is not even a single circum- 
stance in favour of the appellant here- 
in and she has not been prejudiced in 
any manner whatsoever, We therefore 
see no difficulty in holding that the re- 
spondent was rightly given a decree for 
specific performance of the contract. 

- 18, Learned counsel for the appellant 
contends as a last resort that it may be 
made clear that the appellant is not 
bound to execute the sale deed in terms 
of the contract of sale. In other words, 
it. was submitted that the appellant is 
not in a position to give vacant posses 
sion and that therefore, she cannot 
wholly comply, with the terms of the 
agreement. But then, the trial court has 
taken this into consideration and grant- 
ed only delivery of symbolic possession 
of the property. 

14. In the result, the appeal: fails 
and is dismissed with costs. Time _ for 
execution of the sale deed six weeks.. : 

. . * +: Appeal ‘dismissed. , 
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AIR 1982 MADRAS. 113 
SPECIAL BENCH . 
GOKULAKRISHNAN. Offg. C. J., 
VENUGOPAL AND RATNAM, JJ. 
Chief Controlling Revenue Authority, 
Board of Revenue, Madras, Petitioņer v. 


Tvl. Inca Cables (Pvt.) Ltd., Madras 4, _ 


Respondent. 

Refd. Case No. 10 of 1980, D/- 3-8-1981. 

Stamp Act (2 of 1899), S. 2 (10), Sch. I, 
Arts. 23 and 55 — Difference between 
conveyance and release — Partnership 
firm releasing properties in favoty of 
Company — Document, held, was con- 
veyance chargeable to duty under Art. 23. 


The essential difference between a con- 
veyance and a release lies in the fact that 
in the latter, there is no transfer of an 
interest or right to another, who had no 
pre-existing right in it to any extent. A 
release of a right or of a claim can only 
be in favour of a person who had a pre- 
existing right or claim and by reason of 
the release the latter’s right or claim is 
enlarged or is made fuller in its content. 

(Para 2) 

It is not the nomenclature that is given 
to a document that determines the charac- 
ter of the document but the substance of 
it must be looked into to decide the 
nature of the document, There can of 
course be no legal impediment to a party 
selecting and adopting a particular form 
of transaction to minimise the expenses 
of stamp duty. But what exactly is the 
document is the questior to be decided. 

(Para 4) 

Held, that the document executed by 

the partnership firm and purporting to 


be a release deed in favour of a Company 7 


registered under the Companies Act 
could not by any stretch of imagination 
be a release deed and it could only be a 
conveyance within the meaning of Sec. 2 
(10) of the Stamp Act and as such stamp 
duty had to be levied under Art. 23 of 
Sch. I to the Stamp Act. AIR 1970 Mad 
348 (FB) and (1908) ILR 32 Bom 505 (FB), 


Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 Mad 348 (FB) 2, 4 
AIR 1967 SC 1395 2 
AIR 1961 Mad 504 (FB) ` 3 
AIR 1960 Mad 33 T 
AIR 1954 Mad 5: (1953) 2 Mad LJ 387 2 


(1908) ILR 32 Bom 505 : 10 Bom LR 730 
(FB) | | 24 
AZ/AZ/A50/82/GDR | 
1982 Mad./8 IV. G—387 
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: Govt. Pleader, for Petitioner; S. Adai- 
kalam, amicus curiae, for Respondent. 
GOKULAKRISHNAN Ofig, C. J. 
This is a reference under S. 57 of the 
Indian Stamp Act, 1899 (Central Act IĮ of 
1899). The short facts are that the Indian 
Cable and Wire Industries, a registered 
partnership firm, was carrying on busi- 
ness with Thiru Vrajlal N. Sanghvi and 
eight others as its partners. In pursuance 
of an agreement dated 12-4-1973, between 
the partners of the aforesaid partnership 
firm it was decided to promote a private 
limited company and to transfer and 
convey all the properties as well as liabi- 
lities of the partnership firm to the limit- 
ed company for consideration of Rupees 
8.40,000. Accordingly, Inca Cables Pvt. 
Ltd, was incorporated under the Com- 
panies Act on 5-5-1973. The limited com- 
pany offered to pay the said sum of 
Rupees 8,40,000, in the form of fully paid 
up shares. Out of 1500 shares in its capi- 
tal, the company allotted 840 fully paid up 
shares to the nine partners of the part- 
nership firm and their family members. 
All these nine partners took 45 shares in 
the capital of the company. Of the nine 
partners of the erstwhile partnership 
firm, six were appointed as first directors 
of the company and one as the first 
Chairman of the company. By the docu- 
ment dated 26-6-1975, Tvl Indian : Cable 
and Wire Industries represented by all 
their nine partners, relinquished their 
rights and liabilities in the properties of 
the firm worth about Rs, 16,24,000, in 
favour of Tvl Inca Cables Pvt. Ltd. The 
said document was presented for registra- 
tion before the Sub Registrar, Tambaram, 
who felt some doubt and referred it to the 
District Registrar Madras (South) for in- 
structions regarding the nature and 
chargeability of the document. There- 
upon. the District Registrar made a re- 
ference to the Board of Revenue under 
Section 56 (2) of the Stamp Act, and the 
Board of Revenue after examining the 
case with connected records, held the 
document as a deed of conveyance. Tvl 
Inca Cables Pvt. Ltd., preferred a petition 
to the Board of Revenue to reconsider 
the matter and the said petition was dis- 
missed on the ground that the Board had 
no power of review under S. 56 (3) of the 


.Indian Stamp Act. The private limited 


company preferred W. P. No. 1597 of 1977 
on the file of this Court, and this Court 
by. judgment, dated 25-7-1979, directed the 
Board of Revenue to refer. the matter to 
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this Court under S., 57 of the Indian 
Stamp Act. Hence this reference. The 
reference is as under :— 


“Whether the document dated 26-6-1975 
executed by Tvl. Indian Cable and Wire 
Industries and others and purporting to be 
a‘release deed is just a release deed and 
liable to be stamped as such under Arti- 
cle 55 of Schedule I to the Stamp Act, 
or is a conveyance deed as defined under 
S. 2 (10) of the Stamp Act, and therefore 
liable to be stamped as such under Art. 23 
of Schedule I to the Stamp Act.” 


The document which is styled as a release 
deed, clearly states as follows :— 


“Whereas all the releasors have sworn 
to an affidavit of declaration dated 19-5- 
1973 declaring the ownership of the re- 
leasee and the absence of any rights in 
the releasors over the said properties, 
Whereas the releasee has since its incor- 
poration been in possession and enjoy- 
ment of the said properties...... Whereas 
the releasee is thus the full and absolute 
owner of the said properties, and 
Now this Indenture witnesseth that 
the releasors do hereby declare and ac- 
knowledge that the releasee is the absolute 
and full owner of the properties set out 
in the schedule hereunder and that the 
releasors have no right over or interest 
in the said properties and even if the re- 
leasors have any right or interest, they do 
hereby release, relinquish and abandon 
the same”. 


2. It is clear from the deed that the 
Indian Cable and Wire Industries, a regis- 
tered partnership firm, ‘carrying on 
business at Chingleput district in re- 
leasing the properties mentioned in the 
schedule to the release deed in favour of 
Tvl- Inca Cables Pvt. Ltd. incorporated 
under the Companies Act 1956, having its 
registered office at Chingleput Dt. Mr. K. 
Venkataswami, learned Government 
Pleader submitted that there is no pre- 
existing right in the releasee in the pro- 
perties released and whatever may be the 
nomenclature given to the document, it is 
a conveyance and as such the document 
comes under the definition of S. 2 (10) of 
the Indian Stamp Act, 1899, and therefore 
chargeable to duty under Art. 23 of the 
Sch. I to the Stamp Act. S. 2 (10) of the 
Indian Stamp Act defines ‘conveyance’ as 
follows— 


Section 2 (10): ‘Conveyance’ includes a 
conveyance on sale and every instru- 
ment by which property, whether movable 
or immovable, is transferred inter vivos 


and which is not otherwise 
provided for by schedule I.” 
Art. 55 of Sch. I to the Stamp Act deals 
with ‘release’. It reads as follows— 


‘Release, that is to say, any instrument 
(not being such a release as is provided 
for by S. 23-A) whereby a person re- 
nounces a claim upon another person or 
against any specified property......... " 
Hence, according to Mr. Venkataswami, 
the learned Government Pleader, to bring 
the document within the ambit of a 're- 
lease’ both the releasor and the releasee 
must have a pre-existing right in the 
property released. As far as the present 
case is concerned, both the releasor and 
the releasee are separate juristic entities. 
and the releasee which is a public limited 
company has no pre-existing right in the 
properties sought to be released under 
the deed. The learned Government Pleader 
cites the decision reported in Chief Con- 
trolling Revenue Authority v. Rm. L. Rm. 
L Lakshmanan, AIR 1970 Mad 348 (FB) to 
which one of us was a party. In this de- 
cision, the Full Bench has specifically 
held as follows (at p. 349)— 


“The essential difference between a 
conveyance and a release lies in the fact 
that in the latter, there is no transfer of 
an interest or right to another, who had 
no pre-existing right in it to any extent. A 
release of a right or of a claim can only 
be in favour of a person who had a pre- 
existing right or claim and by reason of 
the release the latter’s right or claim is 
enlarged or is made fuller in its content. 
Kuppuswami v. Arumugam, AIR 1967 SC 
1395, quoting from MHutchi Gowder v. 
Bheema Gowder, AIR 1960 Mad 33 and 


specifically 


`S. P. Chinnathambiar v. Chinnathambiar 


1953-2 Mad LJ 387 : AIR 1954 Mad 5 ac- 
cepted the proposition as correct that a 
release can only feed title, but cannot 
transfer title or that renunciation must 
be in favour of a person, who had already 
title to estate, the effect of which is only 
to enlarge the right; renunciation does 
not vest in a person a title where it did 
not exist.” 


Mr. Venkataswami also cited the decision 
in the matter of Hiralal Navalram, (1908) 
ILR 32 Bom 505 wherein a Full Bench of 
the Bombay High Court has held that 
where by a document, the executing 
party, purporting to be entitled to a share 
in a going Pressing Factory, transfers ab- 
solutely the whole of that share to the 
other person interested in the factory in 
consideration of a certain sum, the docu- 


N 


1982 


ment is a conveyance on sale of property. 
The principle of the two decisions cited 
supra will clearly apply to the facts of 
this caso and as such, we do not find any 
difficulty in construing the document as 
a conveyance. 


3. Mr. S. Adaikalam, amicus curiae, 
appearing for the respondent cites the 
decision reported in Board of Revenue v. 
Narasimhan, AIR 1961 Mad 504 (FB) and 
submits that the parties have a right to 
select a particular form of transaction to 
minimise the expenses and that in the 
present document, it has been clearly 
stated that the transaction is only a re- 
lease. No doubt, in this Full Bench deci- 


sion, it has been stated as follows (head. 


note) :— 


"There can be no legal impediment to 

a party selecting and adopting a parti- 
cular form of transaction to minimise the 
expenses of stamp duty. The revenue au- 
thorities cannot say that the object of the 
transaction was to achieve a purpose not 
disclosed in the document and that, there- 
fore, the document should be deemed to 
be that which it was not. 
The true scope of the rule of sub- 
stance prevailing over the form with re- 
ference to a document chargeable to stamp 
duty is that the recitals therein should 
not be lost sight of merely because the 
parties gave a particular description of 
the nature of the document”. 


4, Reading as a whole, it is very clear 
that it is not the nomenclature that is 
given to a document that determines the 
character of the document but the sub- 
stance of it must be looked into to decide 
the nature of the document. There can of 
course be no legal impediment to a party 
selecting and adopting a particular form 
of transaction to minimise the expenses 
of stamp duty. But what exactly is the 
document is the question to be decided. 
Considered in the light of the decisions re- 
ported in Chief Controlling Revenue Au- 
thority v. Rm. L. Rm. L. Lakshmanan. AIR 
1970 Mad 348(FB) and inthe matter of 
Hiralal Navalram (1908) ILR 32 Bom 505, it 
is clear that the document in question can- 
not by any stretch of imagination be a 
release deed and it can only be a convey- 
ance within the meaning of S. 2 (10) of 
the Indian Stamp Act and as such stamp 
duty has to be levied under Art. 23 of 
Sch. I to the Stamp Act. The reference 
is answered accordingly. 
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5. The assistance rendered by Mr. 5S. 
Adaikalam amicus curiae is recorded. 
Reference answered. 
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VENUGOPAL, J. 


T. S. Yusuf and others, Petitioners v. 
Tamil Nadu Wakf Board, Respondent. 

C. R. P. No. 1629 of 1980, D/- 23-10- 
1981*. 

Wakf Act (29 of 1954), S. 15 — Wakf 
Board — Power of, as to wakf in respect 
of which scheme has been framed prior to 
passing of Act —- Board has power to ap- 
point muthavallis as per the scheme — 
(Muslim Law — Wak). 


The general power of superintendence 
and control over the day to day admin- 
istration of the wakf vested with the Wakf 
Board under S. 15, includes the power to 
appoint and remove muthavallis. As such, 
as regards a wakf in respect of which a 
scheme has been framed by a civil Court 
before the passing of the Wakf 
Act the Wakf Board, under Sec. 15, 
certainly has the power to appoint 
trustees in accordance with the scheme 
framed by the Court and for the exer- 
cise of this power by the Board amend- 
ment of the scheme framed by Court is 
not necessary. AIR 1948 Mad 168, Dist. 
(1976) 89 Mad LW 708, Foll. 





{Paras 3, 4) 
Cases Referred: Chronological Paras 
(1976) 89 Mad LW 708 3 
AIR 1948 Mad 168 3 


T. R. Rajagopalan, for Petitioners; F, A. 
Rasheed, for Respondent. 

ORDER :— The civil revision peti- 
tioners are the trustees appointed by the 
Court for the administration of the suit 
wakf in pursuance of a Scheme framed by 
the Court. The respondent in the civil 
revision petition is the Tamil Nadu Wakf 
Board, represented by its secretary. The 
respondent filed an application before 
the trial Court for transfer of the ab- 
solute control of the wakf and its pro- 
perty for the day to day management, in- 
cluding the power to appoint muthavallis, 
on the ground that after the passing of 
the Wakf Act 1954 the general super- 
intendence of all wakfs vest in the Wakf 
Board under S. 15 (1) of the Act. The ap- 
plication was resisted on the ground that 


*To Revise the order of Sub. J. (Principal) 
Tiruchirapalli, D/- 9-4-1980. 
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the wakf is not a.-wakf as defined under 
the Wakf Act, 1954 and the Wakf Board 
cannot administer such a wakf and the 
administration of wakf by the trustees 
appointed by the court has -been above 
reproach and as such there is no neces- 
sity for interfering with the provisions 
of the Scheme framed by the Court. The 
trial Court: held that— 


(1) the suit wakf is a public wakf and 
il must be treated as a wakf by user com- 
ing within the purview of the Wakf Act, 
1954. 


(2) The suit wakf is a composite wakf 
in which the pangalis of the Saint are 
entitled to 2/5 share in the surplus income 
and the wakf comes within the purview 
of the Wakf Act. 


(3) The Wakf Board is entitled to take 
control and management of the affairs of 
the wakf by virtue of the powers confer- 
red under S. 15 of the Act. 


(4) The power of general superinten- 
dence conferred under S. 15 of the Act 
includes the power to appoint and re- 
move muthavallis, and instead of the Court 
appointing the trustees as per the scheme, 
the Wakf Board will appoint the. trustees 
as per the scheme and.it is not a case 
where the Wakf Board is seeking to sub- 
stitute its name in the place of a civil 
Court in the scheme framed by it, and 
the day to day administration of the trust 
includes appointment of trustees in ac- 
cordance with the scheme decree. 


2. On these findings the petition was 
allowed and the respondents have now 
filed the civil revision petition before 
this Court. 


3. Relying on the decision of this 
Court reported in Advocate General of 
Madras v. Kuppuswami Gurukkal (AIR 
1948 Mad 168), the learned counsel for 
the petitioners contended that appoint- 
ment of a trustee is not an act of ad- 
ministration of a trust and it is merely 
effecting the appointment of a person who 
will carry out the administration and 
under the guise of taking charge of the 
day to day administration of the wakf, 
the respondent cannot be permitted to 
appoint trustees and the trustees have to 
be appointed only by the Court as per the 
scheme decree. The case relied on by the 
learned counsel for the petitioners is a 
case arising under S. 75-A of the Madras 
Hindu Religious Endowments Act, 1927. 
As the word “Administration” has not 
been defined in the said Act, the Court 
- held that the appointment of a trustee: is 
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not an act of administration -and ` it is 
merely making the appointment of a per- 
son who will carry out the administration. 
however, in the instant case, under S. 15 
of the Wakf Act, the Wakf Board has got 
powers to settle -schemes of management 
for the wakf and also for the appoint- 
ment and removal of muthavallis in ac- 
cordance with the provisions of the Act 
So the general power of superintendence 
vested with the Board under S. 15 in- 
ciudes the power to appoint and remove 
muthavallis. “Muthavalli”? has been de- 
fined under the Act to include any person 
or Committee for the time being manag- 
ing or administering any wakf property 
as such. It, therefore, follows that under 
S, 15 of the Wakf Act, the power of super- 
intendence and control over the-day to 
day administration of the wakf is vested 
with the Board and that can take within 
its ambit the power to appoint trustees 
for the wakf in accordance with the 
scheme framed by the Court. This Court, 
in the decision reported in Syed Peershah 
v, Tamil Nadu Wakf Board ((1976) 89 
Mad LW 708) held that when a scheme 
has been framed by a civil Court prior 
to the Wakf Act, then it shall prevail and 
it shall be taken as the basis for the waki 
Board for administering the wakf for 
which the scheme has been framed and 
it is open to the wakf Board to be in 
charge of the day to day administration 
and management of the wakf such as ap- 
pointment of trustees, in accordance with . 
the scheme. In the instant case the wakf 
Board does not seek to substitute itself 
in the place of the civil Court or take 
upon itself-the authorship of the scheme, 
The wakf Board merely wanted a direc- 
tion that as the power of general super- 
intendence and control has vested with 
them under S. 15 of the Act, they should 
be permitted to administer the wakf and 
manage the wakf properties in pursuance 
of the scheme instead of approaching the 
Court from time to time in routine 
matters such as management, appointment 
of trustees, etc. As the power of ad-| 
ministration vested with the Board under 
S. 15 includes the power to appoint 
“muthavallis” to ‘manage and administer 
the wakf property, the wakf Board has 
certainly the power to appoint trustees 
in accordance with the scheme framed by 
the Court. As per the scheme framed: by 
the Court, the Board of Trustees should 
consist of five members, one of whom will 
be the hereditary trustee, and the other 


to be elected by the pangalis and the re- 


1982 . 


‘maining, three trustees- to be nominated 
by the Court from among the Muslim 
residents of Tiruchy Municipality. The 
scheme was framed before the Wakf Act 
came to be enacted. After the passing of 
Wakf Act, 1954, it is unnecessary for the 
Court to continue management and super- 
vision of the wakf properties and instead 
of the Court being burdened with such 
function, it is desirable that the manage- 
ment, control and administration of the 
institution are carried on by the Wakf 
Board as per the scheme framed by the 
Court. Viewed in this light, the Wakf 
Board has certainly the power to appoint 
trustees to the wakf in question in ac- 
cordance with the scheme framed by the 
Court. 

4. The learned counsel for the peti- 
tioners contended that unless the scheme 
is amended, the nomination of the three 
trustees from among the Muslim residents 
of the Tiruchy cannot be done by the 
Wakf Board. As the nomination of the 
three trustees from among the Muslim 
residents of Tiruchy as per the scheme is 
only an act of administration which the 
Wakf Board is competent to perform 
under S. 15 of the Waki Act, it is un- 
necessary to go in for amendment of the 
scheme before this power can be exer- 
Psa by the Wakf Board, 

` 5. The learned counsel for the peti- 
tiòners next contended that the wakf 
Board can appoint trustees under the 
Wakf Act and not in pursuance of the 
scheme framed by the Court. This argu- 
ment again overlooks the fact that the 
power of superintendence, control and ad- 
ministration vested with the Board under 
S. 15, carries with it the power to ap- 
point trustees for the management and 
administration of the wakf properties, 
The order of the trial Court is according- 
ly confirmed. 

6. In the result, the civil revision peti- 
tion stands dismissed. Parties to bear 
their own costs. 

i Petition dismissed. 


AIR 1982 MADRAS 117 
GOKULAKRISHNAN, Offg.. C. J. AND 
VENUGOPAL J. 

P. Somasundaram, Petitioner v. 

M. Govindaswamy, Respondent. _ 
C. R. P. No. 3239 of 1978, D/- 20-7-1981.* 
*Reference made by Mohan, J., D/- 7-11- 
1979. l 
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Tamil Nadu Cultiyating Tenants, Pro- 
tection Act (25. of 1955), S. 4-AA (3) — 
Resumption of land for personal cultiva- 
tion — Sub-sec. (3) is available oniy to 
those persons who were landlords at the 
time when they joined the Armed Forces. 
C. R. P. No. 2156 of 1975 (Mad), Approved. 
AIR 1960 SC 936, Rel. on. 

(Paras 8, 10) 
Cases Referred : Chronological Paras 
AIR 1960 SC 936 9 
(1975) C. R. P. No. 2156 of 1975 (Mad) 3 

Srinivasan, for Petitioner; S. Sethurat- 
nam, for Respondent. 


GOKULAKRISHNAN Ofig., C. J.:— 
The tenant is the petitioner herein. The 
respondent herein filed Petition No. 1043 
of 1974 before the Special Deputy Collec- 
tor (Revenue Court) Tiruvarur, seeking 
resumption of agricultural land measuring 
1.21 acres lying in S. Nos. 148/2, 166/1 
and 135/6 of Thattathimulai village Nanni- 
lam taluk, for his personal cultivation, 
under S. 4-AA (3) of the Tamil Nadu 
Cultivating Tenants Protection Act, 1955. 
The respondent was serving in the Armed 
Forces from 17-10-1962 to 31-8-1967. The 
suit’ lands were purchased by him by a 
registered document in Bo. 761/66 
D/- 10-6-1966. After his discharge from 
the Army on 31-8-1967, the respondent 
wanted to have personal cultivation of 
the lands he purchased on 10-6-1966. In 
order to get the resumption of the lands, 
the respondent filed a petition under Sec- 
tion 4-AA of the Act. The petitioner here- 
in contended that the respondent was not 
a ‘landlord’ on the date of his joining the 
Armed Forces; that he became a land- 
lord only in 1966, that he has no facility 
of cultivation in the village and that 
therefore the petition . for resumption 
should be dismissed. 

2. The Revenue Court, overruling 
the objections of the tenant (who is the 
petitioner herein) ordered resumption of 
the lands by the respondent herein. To 
revise the said order of the Revenue 
Court, the tenant has preferred this revi- 
sion petition. 

3. Mohan, J. before whom the revision 
petition came, in the course of his order, 
interpreting sub-sec. (3) of S. 4-AA of 
the Act, observed that the words ‘land- 


-lord who is enrolled as a member. of the 


Armed Forces’ (occurring therein) do 
merely qualify the landlord, but that 
does not mean to state that at the time 
when he is enrolled as a member of the 
Armed Forces, he should be a ‘landlord’. 
This view: of his, Mohan, J. felt will be 


118 Mad. 


in conflict with the view expressed by 
Ramaprasada Rao, J. (as he then was) in 
C. R. P. No. 2156 of 1975. Ramaprasada 
Rao, J. (as he then was) held the view 
that sub-see. (8) of S. 4-AA makes it 


clear that on the date when a person- 


joins the Defence Services, he should be 
a ‘landlord’ within the meaning of the 
Act, and then only he has the right to 
get resumption under sub-sec. (3) of Sec- 
tion 4-AA. Since Mohan, J. felt that he 
cannot agree with this view of Rama- 
prasada Rao, J. (as he then was), he 
directed the papers to be placed before 
the Honourable the Chief Justice, and 
the Chief Justice has directed the matter 
to be posted before a Bench. Thus, the 
matier has come up before us, Inasmuch 
as the main revision petition itself could 
be disposed of apart from solving the 
conflicting views in regard to sub-sec~ 
tion (3) ef S. 4-AA, we feel that the main 
revision petition itself could be disposed 
of 

4, It is clear from the facts narrated 
above, that the respondent has admittedly 
purchased 1.21 acres of agricultural lands 
subsequent fo his joining the Armed For- 
i Sub-sec. (3) of S. 4-AA reads as fol- 
ows— 


“A landlord who is enrolled as a mem- 
ber of the Armed Forces shall, on dis- 
charge or retirement from service or on 
being sent to Reserve, be entitled to re- 
sume possession from any cultivating 
tenant for purposes of personal cultiva- 
tion of that extent of land, which to- 
gether with the extent of land. if any, 
already in his possession does not exceed 
the ceiling area which he is entitled to 
hold under the Tamil Nadu 
Land Reforms (Fixation of Ceiling on 
Land) Act 1961 (Tamil Nadu Act 58 of 
1961).” 


There is no dispute in this case that the 
lands sought tọ be resumed by the re- 
spondent are well within the ceiling area. 

5. According to Mr. Srinivasan, the 
learned counsel for the petitioner tenant, 
the benefit of sub-see. (8) of S, 4-AA is 
not available to a person who becomes 
landlord subsequent to his joining thé 
Armed Forees. Apart from this legal sub- 
mission, the learned counsel submitted 
that the evidence on record shows that 
the respondent is intending to sell the 
lands after resumption and therefore the 
‘prayer as if the respondent requires the 
lands for his personal cultivation is mala 
fide. 
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6. Mr. Sethurathnam, learned eounsel 
for the respondent, submitted that sub- 
sec. (3) of S. 4-AA confers a special pri- 
vilege to a person serving in the Armed 
Forces and that the respondent is entitled 
to resumption of the lands as prayed for. 
The learned counsel after reading out to 
us sub-secs, (1) and (2) of S. 4-AA, sub- 
mitted that as per sub-sec, (2), a cultivat- 
ing tenant who is enrolled as a member 
of the Armed Forces, on discharge or re- 
tirement from service or on being sent 
to Reserve, shall on application for re- 
sumption made within the prescribed 
period, to the Revenue Divisional Officer, 
be entitled to resume possession of the 
lands sublet by him under sub-see, (1). 
Both the sub-secs. (1) and (2) deal with 
the case of a cultivating tenant joining 
the Armed Forces. Hence, there is no 
question of a person serving in the Arm- 
ed Forces becoming a cultivating tenant 
subsequent to his joining the Armed For- 
ces. If in that context, sub-see. (3) is read 
according to Mr. Sethuratnam, it is clear 
that a personnel of the Armed Forces 
ean become a ‘landiord’ eligible to 
invoke the special privilege under sub- 
see. (3) subsequent to his joining the 
Armed Forces, 


7 We are not able to appreciate the 
argument of Mr. Sethuratnam. Sub-sec- 
tion (3) of S. 4-AA defimtely states that 
a landlord who is enrolled as a member 
of the Armed Forces shall, on discharge 
or retirement, from service or on being 
sent to Reserve, be entitled to resume 
possession from any cultivating tenant 
for the purpose of personal cultivation. No 
doubt, certain benefits are conferred up- 
on Army Personnel and even in agrarian 
legislation such benefits have been ex- 
tended to them so that their voluntary 
service in the cause of the Nation may 
no doubt be recognised. But such privile- 
ges and entitlements being creatures of 
statute, they cannot be liberally inter- 
preted but strictly understood and im- 
plemented in accordance with the 
language of the provision creating such a 
privilege or a right. The Tamil Nadu 
Cultivating Tenants Protection Act came 
to be passed to protect ‘cultivating 
tenants’ from unjust eviction, 


8. Section 4-AA which gave right to 
a landlord to resume possession for per- 
sonal cultivation has since been omitted 
in order to enable the cultivating tenant 
to enjoy possession of the land without 
any interruption or resumption by the 
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landlord. But sub-see. (3) of S. 4-AA 
gives special privilege to the landlord 
who got himself enrolled as a member of 
the Armed Forces, to resume lands for 
personal cultivation after his discharge 
or retirement from service or his being 
jent to Reserve from the Armed forces. 
Strictly interpreted, the language of sub- 
section (3) of S. 4-AA clearly shows 
that at the time of joining the Armed 
Forces, the person who wants to get re- 
sumption of lands ought to have been 
the ‘landlord’; if he becomes landlord 
subsequent to his joining the Armed 
Forces, sub-sec. (3} cannot be invoked. 
Even the ‘Statement of Objects and 
Reasons’ for the introduction of S. 4-AA 
clearly states that the tenancy legisla- 
tions should not place armed personnel 
in any handicap; as compared to those 
who are able to reside in village and cul- 
tivate their lands. The Statement of Ob- 
jects and Reasons further states that if 
persons serving in the Armed Forces are 
owners of land, they should have a right 
tc lease it, and if they are tenants, they 
should have a right to sub-let it and that 
on retirement or discharge Defence Ser- 
vices Personnel should have unrestricted 
rights to resume their lands for personal 
cultivation from the tenant or sub-tenant 
as the case may be. Thus it is clear that 
the Armed personnel must already be the 
owner of the land. Inasmuch as the main 
Act itself ig intended to protect the 
interests of tenants and in view. of tha 
fact that a special privilege is given to 
Armed personnel. the meaning that has 
to be given for the clause ‘if the persons 
serving in the Armed Forces are owners 
of land’ is that the persons before they 
were enrolled as members of the Armed 
Forces, should be owners of the land. 
That is why, in the Statement of Objects 
and Reasons it is stated that ‘if persons 
serving in the Armed Forces are owners 
of land’ and not ‘if persons serving in the 
Armed Forces become owners of land’. 
Even apart from this, sub-sec. (3) begins 
thus: “A landlord who is enrolled as a 
member of the Armed Forces 
T g This shows that a 
person must be a landlord before he is 
enrolled as a member of the Armed For- 
ces, to get resumption under sub-sec. (3) 
of S. 4-AA. We feel that this is the cor- 
rect interpretation of sub-sec. (3) of Sec- 
tion 4-AA. 


9. It has been held by the Supreme 
Court in Mahadeolal v. Administrator 
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General of W. B., AIR 1960 SC 936 (at 
p. 939)— 

“The principles that have to be appli- 

ed for interpretation of statutory provi- 
sions of this nature are well established. 
The first of these is that statutory provi- 
sions creating substantive rights or tak- 
ing away substantive rights are ordinari- 
ly prospective; they are retrospective 
only if by express words or by necessary 
implication, the Legislature has made 
them retrospective; and the retrospective 
operation wil] be limited only to the ex- 
tent to whichit has been somade by ex- 
press words or by necessary implication. 
The second rule is that the intention . of 
the Legislature has always to be gather- 
ed from the words used by it, giving to 
the words their plain, normal, grammati- 
cal meaning. The third rule is that if in 
any legislation, the general object of 
which is to benefit a particular class of 
persons, any provision is ambiguous so 
that it is capable of two meanings, one 
which would preserve the benefit and 
another which would take it away, the 
meaning which preserves it should be 
adopted. The fourth rule is that if the 
strict grammatical interpretation gives 
rise to an absurdity or inconsisteney such 
interpretation should be discarded 
and an interpretation which will 
give effect to the purpose the Legis- 
lature may reasonably be considered to 
have had will be put on the words if 
necessary even by modification of the 
language used.” 
Applying the above principles, it is clear 
that a plain, normal grammatical mean- 
ing of sub-sec, (3) of S. 4-AA is that a 
person who is enrolled as a member of 
the Armed Forces must be the owner of 
the land at the. time of enrolment to get 
the benefit of sub-see. (3). Even though 
sub-sec. (3) confers a special privilege on. 
personnel of Armed Forces, there is no 
ambiguity in it to give a different mean- 
ing than the one which we have given. 

10. In our view, a landlord who opts 
to serve the Armed Forces, is given 32 
special privilege to get his land resumed 
on his discharge or retirement from ser- 
vice subject to the ceiling area of the 
land. In short, it is in the nature of re- 
stitution, since the landlord who would 
otherwise enjoy the benefit of personal - 
cultivation gets it suspended in order to 
serve the country in the Armed Forces. 
Inasmuch as the legislation is mainly in- 
tended to protect the interests of the 
cultivating tenants, even though a special 


120 Mad.. 


privilege .is . conferred: upon a landlord 
serving in the Armed Forces, under sub- 
sec. (3). of S. 4-AA, the meaning we have 
given to the sub-section alone will pro- 
tect both the Armed Forces personnel and 
the cultivating tenant. If we give a mean- 


ing otherwise. that is, the benefits under 


sub-sec. (3) are available to those who be- 
come landlords subsequent to their join- 
ing the Armed Forces, an unscrupulous 
landlord may sell his land to a military 
personnel in order to deprive the culti- 
vating tenant of his enjoyment of the 
land by making the military personnel 
get the land resumed under sub-sec- 
_Jtion (3) after his discharge or retire- 
ment from the Armed Forces. Hence we 
are of the view that the interpretation 
given by Ramaprasada Rao, J. (as he then 
was) in C. R. P. No. 2156 of 1975 to sub- 
see. (3) of S. 4-AA of the Act, is correct. 
The line of interpretation as submitted 
by Mr. Sethuratnam willlead to anomaly 
and will defeat the object for which the 
Act has been enacted and the privilege 
given to landlords who join the Armed 
Forces. 

11. Inasmuch as we hold that sub-sec~ 
tion (3) of S. 4-AA is available only to 
those persons who were landlords at the 
time they join the Armed Forces, the 
respondent herein is not entitled to in- 
voke the said provisions to his aid. Ad- 
mittedly, the respondent became landlord 
only on 10-6-1966, whereas he had joined 
the Armed Forces on 17-10-1962. 

12. We do not think it necessary to go 
into the question of mala fides alleged 
against the respondent in seeking resump- 
tion, inasmuch as the interpretation of 
ours in regard to sub-sec. (3) of S.4-AA 
protects the petitioner who is the culti- 
vating tenant. i 

13. In these circumstances, the civil 
revision petition is allowed, with the re- 
sult petition No. 1043 of 1974 before the 
Special Deputy Collector (Revenue 
Court), Tiruvarur, filed by the respon- 
dent herein, will stand dismissed. There 
will be no order as to costs. 

Petition allowed. 
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SENGOTTUVELAN, J. 
T. Thiruppathi, Petitioner v. Maimoon 
Bibi and others, Respondents. 


C. R. P. No. 1922 of 1979, D/- 8-9-1981. 
Tamil Nadu Buildings (Lease and Rent 


— m. a meer ~e te a 


- T. Thiruppathi. v. Mainyvoon. -Bibi ~ 


AI. R. 


‘Demolition’ —.. Meaning of — Renewal 
of root and converting it into a concrete 
one — It does not amount to demolition. 
(Words and Phrases — ‘Demolition’). 
Where the landlord sought the eviction 
of the tenant on the ground that he re- © 
quired the premises for demolition as 
he wanted to renew the existing roof of 
the front portion of the building and 
convert it into a reinforced concrete one 
and alter the tiled single roof verandah 
into terrace verandah and shift the lat- 
rine in the front portion of the building 
to the rear verandah but the proposed 
demolition was not in respect of the en- 
tire building and was only with refer- 
ence to a portion of the building, carry- 
ing out the said items of work, would 
not amount to ‘demolition’. Case law dis- 
cussed. (Para 11) 
In a claim under S. 14 (1) (b) the demo- 
lition contemplated by that section is one 
by which the building must come to an 
end so totally as to amount to substan- 
tially ceasing to exist and the expression 
‘a new building’ would indicate that 
something different from what was in 
existence on the property or on the site 
to be more accurate, must be brought into 
being after demolition. The demolition 
is therefore to obliterate substantially 
the old building and the construction 
must bring into being a new building. 
(Para 8) 
Cases Referred : Chronological Paras 
(1981) 1 Mad LJ (SN) 19 10A 
(1980) 2 Mad LJ 392 : (1981) 1 Ren CJ 
182 10A 
AIR 1979 Mad 50: ILR (1978) 3 Mad 193: 
91 Mad LW 454 : (1978) 2 Mad LJ 510 
1, 4, 6, 9, 10A 
(1979) 92 Mad LW 75 : (1979) 1 Rent LR 
884 9 
1979 TLNJ 73 10, 10A 
ATR 1972 Mad 64: (1971) 2 Mad LJ 297 
D 
AIR 1972 Mad 102 : (1971) 2 Mad LJ 326: 
84 Mad LW 779 4, 10 
(1965) 1 Mad LJ 78 : 77 Mad LW 579 .3 
O. V. Baluswami, for Petitioner; T. R. 
Ramachandran, for T. R. Rajagopalan and 
T. R. Rajaraman, for Respondents. 
ORDER :— This civil revision petition 
arises out of the order of the appellate 
authority and the Subordinate Judge of 
Madurai passed in C. M. A. 238 of 1976, 
dismissing the claim of the landlord, the 
civil revision petitioner, for eviction of 
the premises bearing door No. 232 East 
Masi St., Madurai Town, on the: ground 
that the landlord required- the same for. 
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the`purpose of demolition and reconstruc- 
tion ‘under S. 14 (1) (b) of the Tamil 
Nadu Buildings. (Lease and Rent Control) 
Act hereinafter referred to as the Act. 
Originally the landlord filed R. C. O. P. 
569 of 1974 on the file of the Court of 
the District Munsif and the Rent Control- 
ler, Madurai Town, for eviction of the 
tenants, the respondents herein, on the 
ground that the landlord required the 
premises for the purpose of demolition 
and reconstruction and also on the other 
ground that the tenants had caused dama- 
ges to the building. The learned Rent 
Controller after enquiry held that the 
landlord had not proved the second 
ground, viz, the tenants had caused dama- 
ges to the above said building. But as re- 
gards the first ground the learned Rent 
Controller came to the conclusion that the 
landlord required the - above said 
premises for the purpose of 
demolition and reconstruction. In view 
of the finding that the landlord required 
the premises for the immediate purpose 
of demolition and reconstruction, the 
learned Rent Controller ordered eviction 
of the tenants by granting a months’ 
time to vacate the premises. As against 
the order of the Rent Controller, the 
tenants filed an appeal in C. M. A. No. 238 
of 1976 on the file of the appellate auth- 
ority and the Subordinate Judge of Madu- 
rai and the learned appellate authority 
after considering the evidence on record 
dismissed the appeal and confirmed the 
finding of the Rent Controller. As against 
the said order of the appellate authority 
the tenants filed a revision petition to 
this Court in C. R. P. 241 of 1976 and this 
Court after considering the material on 
record allowed the revision and remand- 
ed the matter to the appellate authority 


directing the appellate authority 
to dispose of the . appeal in the 
light of the decision reported 


in K.. Krishnan v. Munusami, AIR 
1979 Mad 50: (1978) ILR 3 Mad 193. 
After remand the appellate authority 
considered the matter afresh in the light 
of the above said decision and came to 
the conclusion that what the civil revi- 
Sion petitioner, the landlord, proposed to 
do cannot amount to demolition of the 
existing building and the erection of a 
new building within the meaning of Sec- 
tion 14 (1) (b) of the Act and allowed the 
appeal and dismissed the rent contro] 
petition. As against. the said order of the 
-` appellate authority this civil. revision 
petition- has- been filed: - | 
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“2. °-An interesting- question of law ari- 
ses in this civil revision petition, viz., as 
to what is the meaning to be given to 
the terms ~ ‘demolition’ and ‘erecting a 


‘new building’ occurring in S. 14 (1) (b) 


of the Act. 5. 14 (1) (b) reads as follows— 


"14. Recovery of possession by land- 
lord for repairs or for reconstruction — 
(1) Notwithstanding anything contained 
in this Act, but subject to the provisions 
of Ss, 12 and 13, on the application made 
by a landlord, the Controller shall, if he 
is satisfied— (b) that the building is bona 
fide required by the landlord for the im- 
mediate purpose of demolishing it and 
such demolition is to be made for the pur- 
pose of erecting a new building on the 
site of the building sought to be demolish- 
ed, pass an order directing the tenant to 
deliver possession of the building to the 
landlord before a specified date.” 


S. 16 (2) of the Act provides that in case 
of erection of a new building all the pro- 
visions of the Act shall cease to apply to 
such a new building for a period of five 
years from the date of construction. Sec- 
tion 16 (2) of the Act reads as follows— 
“16 (2) Where in pursuance of an order 
passed by the Controller under Cl. (b) of 
sub-sec. (1} of Sec. 14, any building is 
totally demolished and a new building is 
erected in its place, all the provisions of 
this Act shall cease to apply to such new 
building for a period of five years from 
the date on which the construction of 
such new building is completed and noti- 
fied to the local authority concerned.” 


The case of the civil revision petitioner 
in this case is that he wants to remove 
the Madras terrace in the front portion 
of the building and erect R. C. pillars 
and put up R. C. terrace in its place and 
also put up a ffirst floor with R. C. 
terrace. He also proposes to renew the 
floor of the hall next to the Madras 
terrace and replace some ofthe rafters in 
the terrace. The civil revision petitioner 
also proposes to demolish the verandahs 
with the sheet roofing and tiled roofing 
by ‘converting the same into a Madras 
terrace. He also proposes to shift the lat- 
rine to the vacant site situated in the 
northern side of the verandah from the 
front portion of the building. The plan 
which the civil revision petitioner sub- 
mitted for carrying out the abovesaid 
alterations is marked as Ex. A-4. It is 
seen that the proposed demolition is not 
in respect of the entire building but only 
with reference to a portion of. the build- 
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ing. Similarly new constructions are pro- 
posed to be put up on the upstairs of the 
R. C. portion and the tiled single roof 
verandah is to be converted into terrace 
verandah and the latrine in the front 
portion of the building is to be shifted to 
the rear verandah. The case of the civil 
revision petitioner is that carrying out 
the above said items of work will amount 
to demolition and reconstruction and the 
case of the respondents is that these 
items of work will not amount to demoli- 
. tion of an old building and the construc- 
tion of a new building which will entitle 
the civil revision petitioner for eviction 
of the respondents under S. 14 (1) (b} of 
the Act. 

3. “Demolition” is not defined in the 
Act. The effect of the words ‘demolition’ 
and ‘erection of a new building’ occurring 
in S. 14 (1) (b) of the Act had been con- 
sidered in several decisions of this Court. 
A single Judge of this Court in the case 
reported in Ramachandran v. Kasim Kha- 
leeli (1965) 1 Mad LJ 78, observed as fol- 
lews— 

“S. 14 (1) (b) confers the right on the 
landlord to get the tenant evicted if he 
bona fide required the building for the 
immediate purpose of demolishing it and if 
such demolition is to be made for the 
purpose of erecting a new building on the 
site of the building sought to be demo- 
lished. It is not necessary that the build- 
ing should be very old and decrepit to 
enable the landlord to claim his imme- 
diate purpose was for demolition of the 
building. All that the sub-section requires 
is that the building should be bona fide 
required for the immediate purpose of 
demolishing it. with a view to erecting a 
new building. If these conditions are 
satisfied, the landlord is entitled to ask 
for eviction. The contention of the learn- 
ed counsel that the demolition intended 
should be total is not supported by any 
authority. In this ease, the roof of the 
premises that ig in the oecupation of the 
petitioner is to be demolished and a 
staircase put, retaining only the walis. 
This, in my opinion, would amount to 
demolition”. 

4, This view of the learned single 
Judge of this Court that the demolition 
of the roof of the premises and putting 
up a staircase will amount to demolition 
had not been accepted by a Division 


Bench of this Court in the case reported | 


in K. Krishnan v. Munusamy. AIR 1979 
Mad 50 where it has been held that a 
change of the roof of the building will 
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not by itself amount to demolishing a 
building and putting up a new building 
on the site of the old building and in 
such a case S. 14 (1) (b) of the Act will 
not be attracted. The Division Bench ob- 
served as follows (at p. 54)— 


“A change from one type to another 

may perhaps be a change of a substantial 
nature so far as the roof is concerned. | 
But when one talks of demolition of a 
building as contemplated in S. 14 (1) (b) 
it is difficult to assume that the change of 
a roof will amount to demolition of the 
building”. 
During the course of the judgment the 
Division Bench referred to an earlier 
decision of a single Judge of this Court 
reported in Pattabiraman v. Accommoda-. 
tion Controller, (1971) 2 Mad LJ 326 : 
AIR 1972 Mad 162, and the following 
passage is also extracted (at p. 104)— 

“As already stated the plan produced 
clearly makes out the situation that the 
first floor is sought to be interfered with 
materially and in many respects by the 
petitioner when he reconstructs the 
building in accordance with the sane- 
tioned plan. The cubical content of en- 
closed space is inereased or altered, the 
walls are changed and above all the roof 
of the premises is removed and substitut- 
ed by another. In a case where the roof 
of a premises is removed and substituted 
and this is followed up by a variation of 
the space content of the quondam build- 
ing, then undoubtedly the entire process 
involves not only demolition, but alse re- 
construction......... I have already ex- 
pressed the view that the work to be | 
undertaken. by the petitioner is effectively 
to: change the entire face of the building, 
its cubical content and its size. More than 
anything else the roof is sought to be re- 
moved and substituted by another of a 
different variety altogether. 


5. In the course of the judgment the 
Division Bench also referred to a decision 
reported in S, A. Henry v. J. V. K. Rao, 
(1871) 2 Mad LJ 297: AIR 1972 Mad 64, 
where Ramamurti J. observed as follows 
(at p. 55 of AIR 1979 Mad 50) :— 

“There is a lacuna in the Aet since 
S. 14 (1) (b) would be attracted only in 
case of repairs as defined in the Act to 
which we have already made a reference 
and the provisions in S. 14 (1) (b): provided 
for demolition and erection of a new 
building on the same site, and in between 
the ‘repairs’ as defined in the Act and 
‘demolition and erection of anew building’ 
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there could be many changes which could 
be made to a building and for which there 
is no provision made in the Act. In other 
words, when changes much more substan- 
tiai than mere ‘repairs’ fall for considera- 
tion, the learned Judge felt that if too 
technical meaning is to be given for the 
words ‘demolishing and erecting a new 
building on the site’ appearing in S. i4 
(1) (b) many cases where substantia] chan- 
ges which have to be made would not fall 
within the scope of the Act and there- 
fore, the words appearing in S. 14 {1) (b) 
must be given a larger import than what 
they appear to convey by reading them 
in the ordinary manner”. 


6. This view of Ramamurti J. was not 
accepted by the subsequent Division Bench 
of this Court referred to above L. Krish- 
nan v. Munusami, ATR 1979 Mad 50. Re- 
ferring to the above judgment the Divi- 
sion Bench observed as follows: {at 
p. 55)— 

“We have to interpret the statute and 
gather the intention of the legislature ac- 
cording to the words used applying the 
well known principles that normally 
we must attach to those words a gramma- 
tical and literal meaning attributable to 
those words. Oniy in exceptional circum- 
stances where absurdities would result by 
such interpretation, a Court in interpret- 
ing the words in a statute can add to the 
words or attribute a meaning different 
from the meaning that is ordinarily ap- 
plicable. It is perhaps true that some 
changes in a building which would not 
fall under the expression ‘repairs’ as de- 
fined in the Act, would not amount to 
cemolishing and erecting a new building 
on the site and if they fail out of the 
ambit of S. 14 (1) (b) of the Act, eviction 
for those purposes may not be possible. 
bale cannot rectify any lacuna even if that 


In construing the words ‘demolition’ and 
‘erection of a new building’ occurring in 
Section 14 (1) (b) of the Act, the Division 
Bench observed as follows (at p. 52)— 
“*Demolition’ mentioned in S, 14 (1) (b) 
has not been defined under the Act nor 
is there any definition as to what is meant 
by a ‘new building’. But turning to the 
scheme of the Act, it is clear that a free- 
dom is given to the landlord when the 
requirements of S. 14 (1) (b) are made 
out, to ask for possession of the building 
let out, and demolish that building and 
on the site on which the building stood, 
erect a new building. Apart from the re- 
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quirement of S. 14 (1) (b), there is the re- 
quirement under S. 14 (2) (b) that the 
jandlord should undertake to commence 
demolishing material portion of the build- 
ing not later than one month and com- 
plete the demolition before the expiry of 
three months from the date he recovers 
possession of the entire building. On 
failure to comply with the requirement in 
S. 14 (2) (b) the tenant can ask for re- 
covery of possession of the building from 
the landlord under S. 16. These provi- 
sions in S. 14 (1) (a) and (b) provide that 
the Rent Controller shail be satisfied that 
the requirements of the landlord are bona 
fide, namely, for the purpose of demolish- 
ing and erecting a new building, on the 
site of the building. S. 14 (2) (b) insists 
that the work of demolishing a material 
portion of the building should be com- 
menced not later than one month and 
completed before the expiry of three 
months from the date the landlord re- 
covers possession of the entire building. 
If he does not comply with those require- 
ments, his bona fide requirement would 
be belied and in such circumstances, the 
tenant will be restored to the building 
and the eviction ordered would thus be- 
eome ineffective.” 


The Division Bench taking into considera- 
tion the definition of ‘building’ which 
includes part of a building also. observed 
as follows {at p. 52)— 


“As far as the tenant is concerned, that 
part of the building which is let out to 
him will be building in reality and that 
reality has been recognised by the statute 
and specifically provided for in the defi- 
nition referred to above. As far as such 
a tenant of a part of the building is con- 
cerned, when the statute talks of demoli- 
tion of a building, it means the building 
that is let out to him or in other words 
that part of the building which formed 
the transaction of tenancy. We are ad- 
verting to this aspect only to make t clear 
that the entire structure of the building 
need not be demolished and anew building 
erected in its place in order to attract 
S. 14 (1) (b). When a part of a building is 
to be demolished which was under the 
tenancy of a person it will be sufficient if 
that part is demolished and a new build- 
ing is erected on the site.” 

In cases where the lease is in respect of 
the whole building, the Division Bench 
chserved as follows (at p. 52)— 


“If we conceive the ordinary meaning 
of the word ‘demolition’, it would mean a 
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destruction so total.as to result in . the 
ruins of the building. In Chambers’s Twen- 
tieth Century dictionary, the word ‘de- 
molish’ in its verb form is given the mean- 
ing as ‘to destroy’ ‘lay in ruins’ ‘to ruin’. 
The’ noun form ‘demolition’ is given the 
meaning as ‘act of pulling down’ and 
‘ruin’, Ordinarily, we must give the natu- 
ral meaning to the word when it is used in 
a statute, unless the statuteis of a parti- 
cular nature which would oblige the court 
cr compel it to give some. special meaning 
to that word. No argument was advanced 
before us that the nature of the Statute 
and the context in which the word ap- 
pears are such that the word ‘demolition’ 
appearing in S. 14 (1) (b) should be given 
a special meaning. We therefore consider 
that the old building which was let out, 
by the act of demolition must come to an 
end so totally as to amount to substan- 
tially ceasing to exist. In fact, Sec. 16 
(2) of the Act in referring to the word 
‘demolition’ uses the expression ‘totally 
demolished’ ......... The word ‘totally’ no 
doubt is not used in S. 14 (1) (b). Even 
then we cannot ignore this expression in 
5. 16 (2) for understanding the scope and 
ambit of the word ‘demolition’ occurring 
in S. 14 (1) (b). The purpose and intent 


of the statute appears to be that when-. 


ever an old building has to be demolished 
and a new building has to be erected on 
the site of the old building, the Act is not 
to apply so far as the new building is con- 
cerned for a period of five years from the 
completion of the new building. We have 
already adverted to the fact that the only 
requirement to enable a landlord to ask 
for possession is that he bona fide re- 
quired the building for the purpose of de- 
molition and for erecting a new building 
on the same site and that his failure to 
do so will visit upon the tenant the right to 
move the Court to take possession of the 
building from the landlord.” 


7. The view of the Division Bench is 
that in view of the word ‘totally’ oc- 
curring in S. 16 (2), the ambit of the 
word ‘demolition’ occurring in S. 14 (4) 
(b) can only be total demolition. 


8. The view of the Division Bench 
clearly appears to be that in a claim 
under S. 14 (1) (b) the demolition contem- 
plated by that section is one by which 
the building must come to an end so 


totally as to amount to substantially. 


ceasing to exist and the expression ‘a 
new building’ would indicate that some- 
thing different from what ‘was in exis- 
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tence on the property or on the site, to 
be more accurate, must be brought into 
being after demolition. The demolition 
is therefore to obliterate substantially 
the old building and the construction 
must bring into being a new building. 


9. Bearing the above principles in 
mind, we will have to look into the facts 
of the present case. According to the 
plan Ex. A, 4 and the evidence of P. W. 
1, the landlord, wanted to remove only 
the portion of the building with Madras 
terrace and erect R. C. pillars and put up 
R. C. terrace in its place and certain other 
repairs are to be carried out to the build- 
ing. Evidently the demolition contem- 
plated in the present case is not so total 
as to say that the old building ceases to 
exist. My attention js also drawn to a deci- 
sion of a single Judge of this Court re- 
ported in Varghese v. Mrs. Irudaye Mary, 
(1979) 92 Mad LW 75 where the following 
ohservation‘is found— 


“The next submission made by the 
learned counsel is that the plan filed by 
the respondent indicates that the respon- 
dent proposed to change only the tiled 
roof into RCC roof and that’ will not 
amount to demolition and reconstruction. 
For this, the learned counsel invokes the 
aid of the decision of a Bench of this 
Court in Krishnan v. Munusami, (1978) 2 
Mad LJ 510:91 Mad LW 454: (AIR 1979 
Mad 50). But, the authorities below after 
lcoking into the plan have held that there 
is not only the change of the roof but also 
a change in the plinth area as between 
the old tiled construction and the new 
construction with RCC roof. I have also, 
perused the copy of the plan produced by 
the petitioner’s counsel. It clearly indi- 
cates that the proposed RCC structure is 
to be of a larger area than the area cover- 
ed by the tiled building. As a matter of 
fact, the open space in between the two 
tiled structures is to be covered by the 
RCC roofing. Therefore, the authorities 
below appear to be right in holding that 
there is not only a change in the roofing, 
but also a change in the area in that the 
new structure includes a larger area ‘over 
and above the area covered by the tiled 
structure.” 


10. The learned counsel for the- peti- 
tioner herein relied upon this case in sup- 
port of his argument that in order to at- 
tract the provisions of S. 14 (1) (b) it is 
sufficient that there is a change in the 
plinth area. and the roof. But at the same 
time, we will. have to note that the pro- 
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cess of demolishing an old structure and 
putting up a RCC structure with a larger 
area involves total demolition of the old 
structure. Hence this case cannot in any 
way support the case of the civil revision 
petitioner. In the case reported in A. M. 
Batcha v. T. M. P. C. Ramachandran, 1979 
TLNJ 73, this Court after quoting with 


approval the decision of the Division 
Bench referred to above, also extracted 


the following passage in the report in 
Pattabhiraman v. Accommodation Con- 
troller, (1971) 84 Mad LW 779: (AIR 1972 
Mad 102 at p. 104)— 


"As already stated the plan produced 
clearly makes out the situation that the 
first floor is sought to be interfered with 
materially and in many respects by the 
petitioner when he reconstructs the build- 
ing in accordance with the sanctioned 
plan. The cubical content of enclosed 
space is increased or altered, the walls 
are changed, and above all the roof of a 
premises is removed and is substituted and 
that is followed up by a variation of the 
space content of the quondam building, 
then undoubtedly the entire process in- 
volves not only demolition, but also re- 
construction”. 


10A. In the course of the judgment 
Ramaprasada Rao J. as he then was, ob- 
served as follows— 


‘It appears to me, therefore, that under 
S. 14 (1) (b) the word demolition has to 
be understood not merely in the dictionary 
meaning sense, but in the sense where 
there is a real variation in the cubical 
content of the enclosed space by the roof 
being altered, the size of the walls being 
changed by demolishing it, a new roof be- 
ing substituted thereon and by putting up 
an additional construction on the new 
roof by erecting pillars from its founda- 
tion”. 
This observation is sought to be relied 
upon by the learned counsel for the civil 
revision petitioner in support of his argu- 
ment that the proposed reconstruction 
would change the cubical content of the 
building and'as such the landlord is en- 
titled to relief under S. 14 (1) (b) of the 
Act. But it is seen from the evidence and 
the plan that there is no demolition of 
the entire walls and the roofing, and in 
fact a substantial portion of the walls and 
the roof of the buliding is retained. There 
is also no evidence as to the cubical con- 
tent of the building before and after re- 
construction. Hence the principles laid 
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- down in the case ‘reported‘in A. M: Batcha 


v. T. M. P. C. Ramachandran, 1979 TLNJ 
73, cannot be applied to the facts of this 
ease. In the case reported in M. Kanakavel 
Pillai by agent M. Solliah Pillai v. Drugs 
and Chemicals, Kumbakonam by its Mg. 
Director T, Ramani (1980) 2 Mad LJ 392, 
Ratnam J. following the observation of 
the Division Bench reported in K. Krish- 
nan v. Munusami, AIR 1979 Mad 50 held 
that in a case where the middle portion of 
the building, where Madras terrace rocf is 
in existence, is proposed to be left un- 
touched and with reference to the front 
and the rear portions it is proposed to 
convert the existing thatched and tiled 
roof into RCC roofing it will not amount 
to demolition and reconstruction within 
the meaning of S. 14 (1) (b) of. the Act. In 
A. G. Kannappa Nadar v. Krishnaswamy 
Pillai, 1981-1 MLJ (SN) 19, a single Judge 
of this Court held that the proposal to 
remove the existing damaged tiled roof 
in the first floor and to convert it into a 
Madras terrace cannot be within the ex- 
pression ‘demolition and reconstruction’, 
as a change of the roof of the building 
from tiles into a Madras terrace would not 
amount to demolishing the building and 
putting up a new building on the site of 
the old building. The renewal of the 
damaged staircase and the proposal to 
put up another staircase instead also can- 
not be included with the expression ’de- 
molition and reconstruction’, 


1i. In the light of the prineiples set 
out in the above decisions if we examine 
the facts of this case it is seen that the 
proposed renewal of the existing roof of 
the front portion of the building and con- 
version into reinforced concrete one and 
the alteration of the tiled verandahs and 
shifting of the latrine will not amount to 
‘demolition’ and the conclusion arrived at 
by the appellate authority is correct and 
no interference is called for. The civil 
revision petition fails and is dismissed. 
There will be no order as to costs. 


12. At the time of pronouncement of 
judgment Mr. O. V. Baluswami submits 
that an observation may be made that the 
order in the above civil revision petition 
will not in any way prejudice the right 
of the landlord to apply for demolition of 
the entire building and for reconstruction 
afresh. I have no hesitation in making an 
observation that this order will not, in 
any way, prejudice the case of the land- 
lord if any when he comes forward with 
an application for total demolition of the 
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premises. The defence available to the 
tenants are also left open. 


Revision dismissed. 
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P. Srinivasulu, Petitioner v. 
Shanthi Traders and another, 
dents. 

C. R. P. Nos. 785 and 1993 of 1981, 
D/- 13-11-1981. 


(A) Tami] Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), Ss. 25, 
14 (1) (b) — Landlord already in posses- 
sion of one of the shops — Landlord 
claiming additiona] accommodation on 
ground of bona fide need — Landlord’s 
need for additional] accommodation 
found bona fide by lower courts — This 
finding of lower courts cannot be mter- 
fered with by the High Court. 


In a case, where there was the con- 
current finding by the Courts below 
that the landlord was in occupatjon of 
one of the shops and his requirement 
for additional accommodation for carry- 
ing on iron and steel business was a 
bona fide requirement and the hardship 
likely to be caused to the tenant will 
not outweigh the advantage which the 
landlord might obtain as a result of 
evicting the tenant and where the con- 
current finding, based on evidence that 
the landlord’s requirement of additional 
accommodation was a bong fide require- 
ment. Under circumstances it was held 
that the High Court could not interfere 
with this finding of the lower courts by 
exercising jurisdiction under S, 25 of the 
Act. (Para 4) 


(B) Tami] Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10 (3) 
(c) — Landlord carrying his business on 
ground floor of the premises in dispute 
— Landlord in need of additional ac- 
commodation —- Landlord's need proved 
to be bona fide — Inconvenience of 
tenant will not deprive the landlord of 
his bong fide right to acquire additional 
accommodation, (Para 6) 
Cases Referred: Chronological Paras 


AIR 1980 SC 1253 9 
(1979) 92 Mad LW 165; (1979) 1 Mad 

LJ 498 6 
AIR 1970 Mad 306: (1970) 1 Mad LJ 
249 6 
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M/s. 
Respon- 


P. Srinivasulu v. M/s. Shanthi Traders 


A. I. R. 


S. Pichai, R. Subramanian and 
S. Sadasharam, (in C.R. P. No., 785/81) 
and G. Nandalal, Prakash Goklaney, 
G. Nagaswami and M. Gomathi (in C.R.P. 


No. 1993/81), for Petitioners; G. Viswa- 
nathan, for Respondent in C. R. P. 
No. 785/81. 

ORDER :— The landlord is the peti- 


tioner in C. R. P. No. 785 of 1981 and re- 
spondent in C. R. P, 1993 of 1981. There 
are two different tenants one of whom is 
the petitioner in C. R. P. 1993 of 1981, 
and the other tenant is the respondent 
in C. R. P. 785 of 1981. For purpose of 
convenience, both the civil revision peti- 
tlons are disposed of by a common order. 


2. The landlord was carrying on a 
partnership business in iron and steel in 
a rented premises at Thathamuthiappan 
Street. He purchased the petition-build- 
ing at Govindappa Naicken Street on 
7-10-1978. The previous owner of the 
building was using the first floor for re- 
sidence and was carrying on business in 
the ground floor. The landlord also want- 
ed to use the building in the same way, 
viz., first floor for residential purposes 
and the ground floor for purposes of his 
business, The landlord occupied the first 
floor for residential purpose. The ground 
floor consisted of four shops. The land- 
lord is in occupation of one of the shops 
by storing the articles relating to the 
iron and steel business. The landlord’s 
case is that the shop in his occupation is 
too smal] and inadequate for the iron and 
stee] business and he is in need of addi- 
tional] accommodation and the tenants in 
the three remaining shops should be 
evicted. The three shops are in the oc- 
cupation of three different tenants, One 
tenant is carrying on business of run- 
ning lorry service in one of the shops 
and the other tenant is carrying on the 
business of parcel service and the third 
tenant is carrying on business in kirana 
goods and country drugs. The Rent Con- 
troller accepted the plea of the landlord 
and ordered the eviction of the three 
tenants from the three shops. The two 
tenants who were carrying on business 
of lorry service and parce] service ap- 
pealed and this was heard by the Chief 
Judge, Court of Small Causes, Madras, 
and accepting the plea of the landlord, 
the eviction as prayed for was ordered 
and Only the tenant, carrying on busi- 
ness in lorry service has filed civil revi- 
sion petition which is the subject matter 
of C. R. P. No, 1993 of 1981. The appeal . 
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ofthe other tenant carrying on business 
in kirana goods and country drugs was 
heard by a different Judge and he came 
to the conclusion that the requirement 
of the landlord for additional accom- 
modation is not a bona fide One and the 
eviction order was set aside and the 
landlord has filed a civil revi- 
sion petition and this is the subject mat- 
ter of C, R. P. 785 of 1981. 


3. The learned counse] for the ten- 
ant, the petitioner in C. R. P. No. 1993 
of 1981, contended how the hardship 
caused to the tenant will not outweigh 
the advantage to the landlord must be 
specifically pleaded by the landlord in 
the application for eviction, and in the 
absence of such a pleading, which is a 
material particular required to be furni- 
shed under Rule 11, the petition for evic- 
tion should be dismissed. The require- 
ments of Rule 11 are — 

1. Particulars specified in Rule 3 or 
4, as far as they are applicable, should 
be given: 

2. Particulars necessary in support of 
the claim made in the petition should be 
piven, 


4, There is no dispute that the first 
requirement has been satisfied in the 
instant case. With regard to the second 
requirement, the particulars necessary 
to maintain the claim for eviction are 
that the landlord is already in occupa- 
tion of a portion of the building for non- 
residential purposes and there is a bona 
fide requirement for additional accom- 
modation and for that purpose wants the 
tenants to be evicted from the remaining 
portion of the buildiag. These particulars 
necessary to support the claim for evic- 
tion made by the landlord have been 
specifically pleaded in the instant case. 
How the hardship caused to the tenant 
will not outweigh the advantage to the 
landlord in case eviction is ordered is a 
matter in respect of which the Rent Con- 
troller should be satisfied on the basis of 
evidence adduced before him, before 
‘passing an order for eviction, In other 
words, the particulars necessary for the 
Rent Controller’s satisfaction for reject- 
ino the petition on the ground that the 
hardship caused to the tenant may out- 
weigh the advantage to the landlord in 
case Of eviction is not a material parti- 
cular which has to be pleaded in sup- 
port of the claim for eviction made by 
the landlord. The Controller’s satisface- 
tion for rejecting the application of land- 
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lord on the ground that the hardship 
likely to be caused to the tenant may 
outweigh the advantage to the landlord 
in the event of eviction order being 
passed in his favour does not pertain to 
the realm of pleadings and consequently 
it is unnecessary for the landlord to 
plead in the petition that the advantage 
accruing to hima as a result of the evic- 
tion order will outweigh the hardship 
which may be caused to the tenant on 
account of the order of eviction, The 
contention of the learned counsej for the 
petitioner in this regard is accordingly 
rejected. 


§. There is the concurrent finding by 
the courts below that the landlord is in 
Occupation of one of the shops and his 
requirement for additional accommoda- 
tion for carrying on the iron and steel 
business is a bona fide requirement. and 
the hardship likely to be caused to the 
tenant will not outweigh the advantage 
which the landlord might obtain as a 
result of evicting the tenant. The con- 
current finding, based on evidence that 
the landlord’s requirement of the two 
shops for additional accommodation is 
a bona fide requirement, is a . finding 
which cannot be interfered with by this 
Court, exercising jurisdiction under 
S. 25 of the Tami] Nadu Buildings (Lease 
and Rent Control) Act, 1960. As pointed 
out by the Supreme Court in the deci- 
sion reported in Srj Rajalakshmi Dyeing 
Works v. Rangaswamj Chettiar, AIR 
1980 SC 1253, despite the wide language 
employed in S. 25 of the Act, this court 
cannot interfere with the concurrent 
finding of fact that the requirement of 
the landlord for additional accommodation 
for carrying on his business, is a bona 
fide one. Accepting those concurrent 
findings, the claim of the landlord, the 
respondent in C. R. P. 1993 of 1981 has 
to be upheld and the civil revision peti- 
tion is liable to be dismissed. 


6. The learned counsel for the land- 
lord, the petitioner in C. R. P. 785 of 
1981, contended that the landlord is 
storing the goods in one of the shops al- 
ready vacated by the tenant and as point- 
ed out by this court in the decision re- 
ported in P. N. Raju Chettiar v. State of 
Tamil Nadu, 1970-1 Mad LJ 249: (AIR 
1970 Mad 306), carrying on a business 
consists of series of steps and even if one 
sten is proved, the statutory requirement 
under S. 10 (3) (a) (iit) is satisfied, and 
as the evidence clearly establishes ihat! 
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the jandlord is already storing articles 
in one of the shops in the ground floor 
vacated by the tenant, he is entitled to 
an order of eviction. In the instant case, 
the admitted facts are (1) the landlord is 
carrying on iron and stee] business in a 
rented premises: (2) prior to the pur- 
chase by the petitioner, the first floor 
was used for the purpose of residence 
and the ground floor was used for the 
purpose of business and the petitioner 
putting the building to the same use, 
has already occupied the first floor for 
residential purposes and one of the shops 
in the ground floor for storing his arti- 
cles. This Court in the decision reported 
in P. M. Kuppa Sah v. Rajaram Sah, 
(1979) 92 Mad LW 165 has pointed out 
that even if the landlord keeps his things 
in a portion of the premises and keeps 
it under his control, by locking it, it is 
legal possession satisfying the require- 
ments of Sec. 10 (3) (c) of the Act. As 
the landlord is keeping his articles in 
one of the shops in the ground floor 
vacated by the tenant. he has already 
taken the first step for carrying on his 
business in the ground floor of the peti- 
tion mentioned premises. As the land- 
lord wants additional accommodation for 
the purpose of carrying on his iron and 
stee] business and wants the tenants to 
be evicted from the remaining shops on 
the ground floor, the requirement of the 
landlord for additional accommodation 
is a bona fide one. The tenant may. no 
doubt, be put to some inconvenience by 
being asked to vacate the premises in his 
Occupation. That will not deprive the 
landlord of his bona fide right to require 
additional accommodation and viewed in 
this light, the order of the Rent Control- 
ler ordering eviction of the tenant has 
to be upheld. The learned counsel for 
the respondent contended that the mat- 
ter may be remanded back to the Rent 
Controller for finding out what is the 
extent of the rented premises in which 
the landlord is carrying on the iron and 
stee] business and whether the require- 
ment for additional accommodation by 
vacating the three tenants in occuption 
of the shops in the ground floor is a bona 
fide one. As the evidence on record has 
satisfactorily establisheq that the re- 
quirement of the landlord for additional 
accommodation is a bona fide require- 
ment, it is needless to remand the case 
to the Rent Controller for fresh con- 
` sideration of the same issue. In the result 
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lord is allowed and C. R; P. 1993 of 1981 
filed by the tenant stands dismissed. 
Parties to bear their own costs, Six 
months’ time granted to the tenants to 
vacate the shops. 

Petition allowed. 
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Dharul] Ulam Madarsha, Petitioner v, 
State of Tamil Nadu, Respondent, 


C. R. P. No. 2602 of 1979, D/- 24-7- 
1981.* 
Tami] Nadu Land Reforms (Fixation 


of Ceiling on Land) Act (58 of 1961), 
S. 2 — Exemption under — Trust creat- 
ed to impart instruction in Islamic 
religion — It is public trust of religious 
nature, 

Where the object of running a Madar- 
sha for which the trust was created is 
to impart instruction in Islamic religion 
and to teach Koran to the Muslim boys 
and girls in Arabic language giving them 
free food, clothing and shelter, the ob- 
ject is not to promote general secular 
education but to promote spiritual edu- 
cation in Arabic language. Such a trust 
is a public trust of religious nature 
entitled to claim exemption under S. 2 


of the Act. (Para 6) 
Cases Referred: Chronological Paras 
(1981) 1 Mad LJ 225:94 Mad LW 

137 2, 5 


(1979) 2 Mad LJ 121:92 Mad LW 261 3 


M. R. Krishnan, for Petitioner; P, D. 
Dinakaran for Govt. Pleader, for Re- 
spondent. 


ORDER :— The civil revision peti- 
tioner is a Madarsha represented by its 
trustee. It is running a school, where 17 
students are studying Arabic language. 
The students are provided with free 
food, clothing and shelter. The petition- 
er’s case is that the object of running. 
the Madarsha for which the Trust was 
created was to impart instructions in 
Islamic religion and to teach Koran to 
the Muslim boys and girls in ‘Arabic 
language and the Trust is, therefore, a 
Public Trust of a religious nature entitl- 
ed to claim exemption under S. 2 of the 
Tamil -Nadu Land Reforms (Fixation of 


*To revise order of Land ‘Tribunal 
Sub. J., Mayuram, in LT C. M 
No. 77 of 1979. D/- 27-8-1979. 


LY/Bz/G297/81/VSS/MVI-—H 
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Pi 
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Ceiling.on Land) Act. 1961 (Act 58 of 
1961). The Authorised Officer came to 
the conclusion that the Madarshg is an 
institution similar to Vedapadasala, and 
there is no mention about any religious 
service being, rendered and it should be 
treated aS a public Trust of charitable 
nature and is entitled to retain. only. 5 
standard acres and the remaining extent 
was declared as. surplus land, On appeal, 
the Land Tribunal held that the Madar- 
sha is only imparting general education 
to the Muslim boys and girls and the 
Trust is not giving any religious instruc- 
tions and hence it is not a public Trust 
of areligious nature and thus — confirmed 
the findings of the Authorised . Officer. 
Hence the present civil revision petition 
before this. court, 


2. The learned counsel for the civil 
revision petitioner relying On a decision 
of a Division Bench of this court re- 
ported in Vedapatasala Trust, Soora- 
mangalam v. State of Tamil Nadu, (1981) 


1 Mad LJ 225, contended that imparting | 


of instruction in Vedas and Agamas has 
been construed by this court as one of 
religious nature and a trust, which is of 
a public nature and which provides for 
the imparting of instructions in Vedas 
and Agamas is a religious trust of a pub- 
lic nature and on the same analogy the 
trust which runs the Madarsha for im- 
parting religious instruction to Muslim 
boys and girls studying in the Madarsha 
should be construed as a religious trust 
of a public nature. 

.3.. In the decision reported in A. K. 
Vavallevvai Mariçair v. State of Tamil 
Nadu, 1979-2 Mad LJ 121, religious in- 
struction and lessons on Islamic religion 
were given in the Madarsha for the bene- 
fit of the Muslim boys and girls. The 
question arose whether the running of 
such Madarsha can be construed as a re- 
ligious object or merely as a charitable 
object. This court held — 

“Tf it is merely a genera] education 
that is imparted in the Madarsha then it 
will be charitable but as the main ob- 
ject of the Madarsha is to give religious 
instruction to Muslim boys and girls, it 
can only be treated as an to 
religion.” l 

-4. The Court further held — i 

“The object of running a Madarsha 
for which the trust was created is to 
impart - instruction: in’ Islamic . religion 
and to teach Koran tothe Muslim boys 
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the trust was to give religious instruc- 
tion to Muslim boys and girls, that is to 
spread.. religious tenets, and therefore the 
trust is only of religious nature”. 

5. In the decision reported in Veda- 
patasala Trust, Sooramangalam v. State 
of Tamil Nadu, 1981-1 Mad 225, the 
question arose whether a trust created 
for imparting instruction in Vedas and. 
Agamas is a trust of a religious , nature. 
The court held — 

“Whenever a trust which is of a pub- 
lic nature provides for the imparting of 
instruction in Vedas and Agamas, cer- 
tainly that will be religious trust of a 
public nature and the imparting of in- 
Struction in Vedas and Agamas cannot 
be anything other than of religious na- 
ture....The trusts in all these cases will 
constitute religious trusts of a, public 
nature, because the trusts are running: 
Veda Patasalas for imparting instruc- 
tion in Vedas and Agamas”. 


6. ‘In the instant ‘case, the object of 
creating the trust is to run a Madarsha 
for imparting education in Arabic to stu- 
dents studying in the Madarsha, and to 
give them free food, clothing and shel- 
ter. The reference to “(Vernacular)” in 
the Trust Deed dated 7-3-1970, and the 
reference that the imparting of instruc- 
tion and teaching should be in. Arabic 
language is an indication to show that 
the purpose for which the properties 
were endowed to the Madarsha is to im- 
part religious instruction in Arabic to 
the students studying in the Madarsha, 
The object is not to promote general 
education, but to promote spiritual] edu- 
cation and knowledge through the 
medium of Arabic language, The pur- 
pose sought to be achieved is not secular 
but tempora] in character for the pro- 
pagation and promotion of spiritual 
knowledge through the medium of Arabic 
language, As the emphasis is to impart 
knowledge and instruction in ` Arabic 
language and teaching of Arabic langu- 
age in a remote village (it) cannot be 
for the purpose of ' imparting ` general 
and secular education but only to impart 
and teach Islamic tenets from the ori- 
ginal téxt which ig in Arabic language 
and it is obvious that the Madarsha is 
Not intenided to give general secular edu- 
cation, but to give religious instruction: 
in: Arabic Janguage to Muslim boys ‘and 
It is ne 
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doubt true that there is no specifie refer- 
ence to teaching of Koran in Arabic 
language in the deed dated 7-3-1970. But 
the reference to “(Vernacular)”, in the 
deed is a olear indication to show what 
was really intended was to impart religi- 
ous instruction to the students in Arabic 
language. As the Trust in question is a 
religious trust of a public nature, it is 
entitled to exemption under S, 2 of Act 
28 of 1961. 


7. In the result, the civi) revision 
petition is allowed with costs, and the 
petitioner jis entitled to the exemption 
claimed.. 

Petition allowed, 
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T. Sundaramoorthy, Petitioner v. 
P, Kanakaraj and another, Respondents, 

C. R. P. No, 2233 of 1979, D/- 3-7- 
1981.* 

Pondicherry Municipalities Act (9 of 
1978), S. 158 and Sch. VIE — Liability 
to surcharge — Sale certificate — Not 
an instrument of transfer of immovable 
property as specified in Sch. VIII — Not 
liable to sureharge. 

It ig the confirmation of sale that 
passes title to court auction purchaser. 
Sale certificate issued by eourt does not 
convey or vest title to court-auction 
purchaser, As it is only a forma] docu- 
ment evidencing transfer of immovable 
property which has already taken place 
when property was sold in court auction, 


it js not an instrument of transfer of 


immovable property as specified in 
Sch. VIII to the Act. There is no liability 
for court auction purchaser to pay sur- 
charge under S, 158. Case law reviewed, 

(Para 5) 
Cases Referred: Chronological Paras 


AIR 1947 All 171; 1947 All LJ 159 4 
AIR 1938 All 471;19388 All LJ 625 4 
AIR 1938 Mad 232 4 
AIR 1922 PC 262 4 


V. Sridevan, G. Masilamani and 
C. Jayaraj, for Petitioner Govt. Pleader 
(Pondicherry), R. Gandhi, M. Kamala- 
aiai and R. R., K. Vasuki, for Respon- 

ents, 


*To revise order of Sub. Court, Pondi- 
cherry in E, A, No. 617 of 1978, D/- 
12-12-1978. 


KY/BZ/F429/81/VSS/MVJ—H 





T. Sundaramoorthy v. P. Kanakarai 


A ILR. 


ORDER :— Under S. 158 of the Pondi- 
cherry Municipalities Act 1973 (Act 9 of 
1973), duty in the form of surcharge on 
transfer of property shall be levied on 
every insirument of the description spe- 
cifed in. Schedule VIII relating to im- 
moveable property and situated within 
the limits of Pondicherry Municipality. 
The petitioner is the court auction. pur- 
chaser and was directed to pay duty on 
the sale certificate issued to him. It was 
contended that he is not liable to pay 
Surcharge as the sale is not inter yivos 
between the parties but one effected 
under operation of law. The court below 
held that the sale certificate conveys 
title and surcharge is payable by the 
court auction purchaser. Against the 
order of the lower court, the present 
civi] revision petition has been filed. 


2. The learned counsel for the civil 
revision petitioner contended that surm 
charge is not leviable on every instru- 
ment of transfer of immovable property, 
but only on those instruments of trans- 
fer of immoveable property described in 
the VIIth schedule and the sale certi- 
ficate issued by the court in favour of 
the petitioner is not an instrument of 
Sale of immoveable property specified in 
the VIIIth schedule and hence there is 
no liability to pay surcharge on the sale 
certificate issued in favour of the peti- 
tioner. 


3. The next contention of the learned 
counsel is that duty in the form of sur- 
charge is leviable on the duty imposed 
by the Stamp Act 1899, and not ata 
rate as fixed by the Government on the 
amount specified in the VIIth schedule. 


4. The learned Government Pleader 
relying on a decision of the Privy Coun- 
cil reported in Ramabhadra Naidu v. 
Kadiriyasami Naicker, AIR 1922 PC 252, 
contended that the sale certificates are 
documents of title evidencing transfer 
of immoveable property in favour of the 
petitioner and duty in the form of sur 
charge is leviable under S§, 198 of- the 
Pondicherry Municipalities Act, 1973. In 
the decision reported in M. C. T. M. 
Chidambaram Chettiar wv. Rangaswami 
Thevar, AIR 1938 Mad 232, this court 
has held that the court sale certificate is 
only a formal document confirming what 
was nurchased in the court auction and 
the court auction purchaser can base his 
title to the property only by virtue of 
his purchase at the court ayction. In the 
decision reported in Makhanla! Kela v, 


1982 


Baldeo Prasad, AIR 1988 43] 471 it was 
pointed out that the sale certificate is 
only a statutczy evidence of transfer in 
place @f the mode of transfer by a re- 
gistered sale deed, and title will vest in 
favour of the court auction purchaser 
from the date of sale and not from the 
date when the sale certificate was issued 
in his favour. In the decision reported 
in Mt. Ram Sri v. Jai Lal, AIR 1947 All 
171, it was held that the vesting of title 
in the auction purchaser is not made de- 
pendent on the issue of sale certificate 
and it is the confirmation of sale that 
passes title te the auction purchaser. 


5. The legal position emerging from 
the decisions cited above can be stated 
as under: The sale certificate. does not 
vest title in the auction purchaser. It is 
the confirmation of sale that passes title 
to the auction purchaser and he becomes 
the owner of the property from the date 
of sale and not from the date when the 
sale certificate is issued. The vesting of 
title is not made dependent on the issue 
of sale certificate. The court sale certi- 
ficate is only a formal document confirm- 
ing what was purchased by him in court 
auction and the court auction purchaser 
can base his title to the suit property 
only by virtue of his purchase in the 
court auction. It, therefore, follows that 
the sale certificate issued by court does 
not convey or vest title to the auction 
purchaser, As it is only a forma] docu- 
ment evidencing transfer of immoveable 
property which has already taken place 
when the property was sold in court 
auction, it is not an instrument of 
transfer of immoveable property as spe- 
cified in the VILHth Schedule to the 
Pondicherry Municipalities Act. In this 
view, there is no liability for the peti- 
tioner to pay surcharge under S. 158 of 
the said Act. As the petitioner succeeds 
on the first contention, it is unnecessary 
to go into the correctness of the second 
contention regarding the quantum of sur- 
charge payable by the petitioner. 


6. In the result the order of the lower 
court is set aside and the civil revision 
petition is allowed with costs, 


Petition allowed, 
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RAMANUJAM AND SETHURAMAN, JJ. 

Ranganathan, Appellant v. K. Gangabai 
and others, Respondents. 

A. A. O. No. 261 of 1980, D/- 12-8-1981.* 

Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A, Proviso — Application for 
compensation by father of deceased son 
while his mother was alive — Without 
impleading mother of deceased and other 
heirs — Procedure to be followed indi- 
cated. 


Proviso to Section 110-A has been in- 
troduced obviously for the purpose of 
avoiding multifarious claims in respect 
of the same accident. If one of the 
many lega] representatives can file a 


Claim petition without reference to the 
others, then there is likelihoog of the 
many claim petitions being filed in re- 
spect of the same accident. It is with 


a view to avoid such a situation and also 
to ensure that one lega] representative 
does not get compensation and run away 
with it without the knowledge of the 
other lega] representatives the proviso 
has been introduced, AIR 1971 Madh Pra 
145 Disting. (Para 5) 

Where father of the deceased son filed 
a claim petition for compensation with- 
out following the procedure set down in 
Proviso to Sec. 110-A, not in a represen- 
tative capacity of all the legal represen- 
tatives of the deceased including mother 
of the deceased also and the Tribunal 
dismissed petition on the ground that the 
Same was not maintainable without im- 
pleading the mother, an heir falling in 
the Ist category, it was held that in the 
interest of justice, the claimant should be 
given an opportunity to amend the peti- 
tion as one filed on behalf of al] the 


lega] representatives and to implead 
them in the claim petition. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1971 Madh Pra 145 5 


K. N. Balasubramanian and T. Dhya- 
nakumar, for App2llant: M. Francis 
Rayar and T. M. Saminathan, for Re- 
spondents. 

RAMANUJAM, J:— This appeal has 
been filed by the claimant in M. A.C, T. 
O. P. No. 12 of 1977, on the file of the 
Motor Accidents Claims Tribunal, Pon- 


` dicherry, against the order rejecting the 


*Against order of Motor Accidents Claims 
Tribunal, Pondicherry, D/- 12-3-1979. 


IY/JY/E515/81/AAJ 
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claim on thé ground that the ‘claimant in 
the claim petition being the father of 
the deceased is not a legal representative 
and as such he cannot maintain the 
claim petition for the dealth of hig son 
in an accident, 


2. On 17-3-1977 at about 4.30 p. m.at 
Cuddalore main road, opposite to the 
A. F. T. New Mills at Mudaliarpet, Pon- 
dicherry lorry bearing registration num- 
ber PYS 7857, belonging to the first re- 
spondent and insured with the second re- 
spondent, dashed against one Shivkumar, 
aged about 6 years, resulting in his 
instantaneous death. Alleging that the 
said fatal accident was due to the rash 
and negligent driving of-the lorry by 
its driver, the father of the deceased fil- 
ed the said claim petition M. A.C. T. ; O. 
P. 12 of 1977, claiming a compensation 
of Rs. 30,000/-, from the owner, the in- 
gurer and the driver of the vehicle who 
had been respectively added as respon- 
dents 1 to 3 in the claim petition. 


3. The said claim petition was re- 
sisted by all the three respondents. Their 
defence was that the lorry was not dri- 
ven in a rash and negligent manner, that 
the deceased who is of tender age sud- 
denly crossed the road and met with the 
accident, that the deceased was not pro- 
perly looked after and maintained by his 
parents, thatin any event the petitioner 
not being the legal heir to claim the 
compensation while the mother is alive is 
not entitled to file the claim petition that 
only in the absence of the mother who 
is a Class I heir, the father as Class II 
heir could file a claim petition and that 
the compensation claimed is, in any 
event, excessive. 

4. On these rival contentions, the Tri- 
bunal took up the question as to whether 
the claim petition filed by the father of 
the deceased while mother is alive, is 
maintainable at all as a preliminary 
issue, The Tribuna] found that the 
mother of the deceased is a class I heir 
under the Hindu Succession Act is alive 
and that the father of the deceased who 
is only a class II heir, cannot maintain 
the petition without impleading the 
mother as a co-petitioner or as a respon- 
dent. In this view, the Tribunal dis- 
missed the claim petition as not mam- 
able without going into the merits ofthe 
other issues raised by the parties. 


5. In this appeal filed by the appel- 


Tant claimant, it -is contended that even: 
a- class. li heiy under, the Hindu Succes- -- 


etn i NUNN 
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sion Act is entitled to maintain the claim 
for compensation a’ egards the death of 
the deceased the right to-g$$ compensa- 
tion on the death of his son arises ynder 
the Fatal Accidents Act and not under 
the provisions of the Motor Vehicles Act 
and that, therefore, the expression ‘legal 
representative’ occurring in Section 110-A 
should be understood as including all 
those persons referred to in Section 1-A 
of the Fata] Accidents Act which admit- 
tedly includes a parent of the deceased. 
Hence, the appellant being the father of 
the deceased who died in the accident is 
entitled to file the claim petition in a 
representative capacity for the benefit of 
all. The learned counsel for the ap- 
pellant referred to the decision reported 
in Kasturilal v. Prabakar AIR 1971 
Madh Pra 145, in support of his 
contention that a claim petition is a re- 
presentative action and that one legal re- 
presentative can maintain a petition on 
behalf ofall the others. However, in this 
case, the claim petition does not appear 
to have been filed in a representative 
capacity by the petitioner. As a matter 
of fact; the claim petition does not give 
the details as to who are the other per- 
sons who are entitled to claim compensa- 
tion consequent on the death of the de- 
ceased. That one of the legal represen- 
tatives can file a claim petition is clear 
from Section 110-A of the Motor Vehi- 
cles Act itself. That section says that 
where death has resulted from the ac- 
cident, the claim petition can be filed by 
al] or any of the lega] representatives of 
the deceased, But the said section ‘con- 
tains a proviso,. which says that where 
all the legal representatives of the de- 
ceased have not joined in any such ap- 
plication for compensation, the‘ ‘‘applica- 
tion shal] be made on behalf of or for 
the benefit of all the legal . representa- 
tives of the deceased and the legal re- 
presentatives who have not so _ joined 
shal] be impleaded as respondents to the 
application. This proviso to Section 110-A 
has been introduced obviously for the 
purpose of avoiding multifarious claims 
in respect of the same accident, If one 
of the many legal representatives can 
file a claim petition without reference to 
the others, then there is likelihood of 
many claim petitions being filed in re- 
spect of the same accident. It is with a 
view to avoid stich a situation and also 
to ensure that one legal . representative 
does not. get the compensation: and: run}. 
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away withit without the.:knowledge of 
the other lega] representatives the proviso 
has been introduced, Admittedly in this 
case the appellant has not followed the 
procedure set down in the proviso to 
Section 110-A, It appears that long after 
the filing of the claim petition, the 
mother of the deceased filed a petition to 
implead her as one of the petitioners in 
the claim petition, But that petition had 
been dismissed by the Tribunal on the 
ground that itis time barred having 
been filed more than six months from 
the date of the accident. Without going 
into the correctness or otherwise of the 
dismissa] of the impleading petition filed 
by the mother of the deceased, we are of 
the view that inthe interest of justice, 
the appellant has to be given an opportu- 
nity to amend the petition as one filed 
on behalf of al] the legal representa- 
tives and to implead all the legal re- 
presentatives who are entitled to get 
compensation on the death of the de- 
ceased as respondents in the claim peti- 
tion. In this view of the matter, we al- 
low this appeal and remand the claim 
petition to the Tribumal to enable the 
appellant to bring on record all the legal 
representatives as respondents and to 
prosecute the claim petition in a repre- 


sentative capacity. There will be no 
order as to costs, The appellant will 


fake the necessary steps to amend the 
claim petition as one filed in representa- 
tive capacity and to implead the other 
Tega] representatives as respondents with- 
in two months from the date of receipt 
of the records by the Tribunal. 


‘Appeal allowed, 
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BALASUBRAHMANYAN, J. 

M/s. Jannet Chit Funds Pvt. Ltd. (In 
Liqn), Madras, Petitioner v. M. N. Ethi- 
rajan and others, Respondents. 

C. R. P. No. 551 of 1978, D/~ 6-2-1981." 

Tamil Nadu Chit Funds Act (24 of. 
1961), Section 25 (2) Proviso —— Promis- 
sory note executed by prized = subscri- 
ber to the Chit Funds for payment of 
future instalments of the chit Promis- 
sory note not mentioning the fact that it 
was for payment of the future instal- 


"To revise order of New Trial Bench, 
Smal] Cause Court, Madras, in N. T. A. 
No, 183 of 1976. | E 


HY/TY/D527/81/KNA/SNV, c aaun A. 
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ments of the chit — Suit on, is not main- 
tainable. (Para 6) 


The Proviso to Section 25 (2) stipulates 
that the promissory note ‘by the prized 
subscriber itself must, in so many words, 
expressly say that the promise under the 
promissory. note is towards payment of 
subscriptions to the chit. If it does not 
do so the suit by the chit fund company 
on the promissory note must fail. 

(Para 7) 


_ It is not necessary for the defendant 
to raise expressly a plea that a suit on 


the promissory note in such a case is 
not maintainable in view of Section 25 
(2) Proviso, (Para 8) 


K. Krishnamurthi, for Petitioner. 


ORDER:— This revision is from a 
a decision of a New Trial Bench of the 
Court of Small Causes, Madras, arising 
out Of a suit based on a chit transaction. 
The chit in question was conducted by a 
limited company which had since gone 
into liquidation. The Official] Liquidator 
of the chit fund company in liquidation 
had brought a suit against three defen- 
dants. The first defendant was a sub- 
scriber to the chit, The two other defen- 
dants were sureties. The first defendant 
bid at the auction and he became a priz- 
ed subscriber, He, however, defaulted 
in the payment of the future  subcrip- 
tions, Meanwhile, the company went 
into liquidation. Although the first de- 
fendant had defaulted in making payment 
of future subscriptions, the Official 
Liquidator sought to recover from him 
the entire money due under the promis- 
sory note executed by.the subscriber. 
The promissory note was for a sum of 
Rs. 1000 with interest at the rate of 12 
per cent per annum. It was executed on 
15-3-1971, a week after he had bidden at 
the auction for a discount of Rs. 610 in a 
chit of Rs. 1000/-. He received the balance 
of Rs. 390, but nevertheless executed the 
promissory note for Rs. 1000, apparently 
as security. After the chit fund company 
went into liquidation, the Official 
Liquidator issued noticeto the first defen- 
dant as a defaulting subscriber, calling 
upon him to pay the amount due under 
the promissory note, Since no amount 
was. paid in response to that notice, the 
Official’ Liquidator brought the suit 
against the. first defendant as well as the 
sureties. ; 


2. -The defence was that since 


the 
company had gone. into jiquidation, the 
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subscriber was not under the slightest 
Obligation to pay any future subscription, 
The suit, however, was disposed of not 
On this point, but on a point of law, 
which was spelled out at the trial on the 
footing of the proviso to Section 25 (2) 
of the Tamil Nady Chit Funds Act 1961, 
Both the trial court and the New Trial 
Bench of the Court? of Small Causes, 
“Madras, upheld the contention that the 
chit fund company in liquidation was 
not entitled to any decree on the basis of 
the frame of the suit. On this basis, they 
dismissed the suit. In this revision, the 
validity of the dismissal of the suit for 
the reasons stated is being canvassed by 
the chit fund company in liquidation. 

3. The argument of the learned coun- 
sel for the chit fund company işs that 
thera was no justification for the courts 
below to place reliance on the proviso to 
_ Section 25 (2) of the Act, when there 
was an admission by the first defendant 
that the promissory note executed by 
him on the basis of which the suit had 
been instituted, was only in respect of 
the chit fund transaction and for no 
other liability, The complaint of the 
learned counsel is that this point had 
not been fairly considered by the courts 
below, ` 

4. For appreciating this argument, it 
would be necessary to refer to the rel- 
evant statutory provisions. The Tamil 
Nady Chit Funds Act 1961, was enacted 
for regulation of chit funds in the State, 
The Act contained provisions governing 
the liabillity of subscribers to the chit, 
both prized subscribers and non-prize 
subscribers. As for prized subscribers, 
Section 24 of the Act clearly provided 
that every one of them shall] pay his 
subscription regularly at the time and 
place and on the date mentioned in the 
chit agreement, and, on his failure to 
do so, he shall be liable to make a con- 
sOlidated payment of all the future sub- 
scriptions at once. The intendment of 
this provision is that a default, even as 
to one subscription, would entail the ob- 
ligation to make a consolidated payment 
of his entire liability as a subscriber 
including all the future subscriptions, 
all at one lump. S. 25 (1) of the Act pro- 
vides that the foreman of the chit fund 
has to make a demand in writing to the 
defaulting prized subscriber calling upon 
him to make a consolidated payment of the 
future subscriptions. The provision fur- 
ther lays down that in the absence of 
any such demand in writing, the fore- 
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man shall not be entitled to claim a con= 
Solidated payment of all the future sub- 
scriptions from a defaulting prized sub= 
Scriber, 


5. Sub-section (2) of Section 25 lays | 


down the manner in which a suit by a 
formen against a defaulting subscriber 
should be dealt with where 
the claim in the suit is for payment ofa 
consolidated amount of al] the future 
subscriptions. There are two parts in 
this sub-section (2). One is the enacting 
part and the other its proviso, The en~ 
acting part provides how a decree isto 
be passed in a suit for realisation of the 
consolidated future subscriptions from a 
defaulting prized subscriber especially 
where the defendant pays into court the 
arrears of subscription till that date to- 
gether with interest thereon. The Legis- 


lature, in brief, provided that in such a — 


case the decree tobe passed by the court 
would be in such a form as to enable 
the foreman of the chit fund to execute 
the decree as against the defaulting sub- 
Scriber with reference to all the future 
subscriptions, less the amount already 
deposited by him into court, It is in 
this background that the proviso, which 
the Legislature has put in Section 25 (2) 
of the Act, has got to be understood. The 
proviso is by way of an exception to the 
decree which a court can pass as against 
a defaulting prized subscriber. . The 
proviso says that where the foreman 
brings a suit against a defaulting prized 
subscriber for a consolidated payment of 
future subscriptions and that suit is 
based upon a promissory note executed 
by the defaulting subscriber, then un- 
less the promissory note on which the 
suit is based itself mentions that the 
amount due under the promissory note is 
towards payment of subscriptions to the 
chit, then no decree at al] can be passed 
in a suit based on such promissory note, 
The proviso, in short, stipulates that 
even though the suit may be for unrea- 
lised subscriptions by a defaulting prized 
subscriber, the suit shall fai] if it is 
based upon a promissory note and that 
promissory note does not mention that 
it is being executed by the subscriber in 
in respect of his subscriptions under a 
chit, 

6. The matter, therefore, entirely 
turns upon the construction of the pro- 
missory note on the basis of which the 
present suit had been brought. The 
promissory note has been marked at the 


* 


r 
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trial as Ex. P. 1. The document is signed 
by the first defendant and countersigned 
underneath by defendants 2 and 3 as 
guarantors, The operative part of the 
promissory note is as follows— 


“On demand ...... do hereby promise 
to pay M/s. Jannet Chit Fung Pvt, Ltd, 


or order the sum of Rs. 1000 (Rs. one 
thousand only) with interest at 12% 
(twelve per cent) per annum for value 


received this 15th day of March 1971.” 


It does not need any effort of the mind 
to find that this promissory note does 
not mention a single word about the chit 
transaction, It is clear, therefore, that 
this promissory note must be brought 
within the mischief of the provisg to 
Section 25 @), If it ig so, it follows as 
a necessary corollary that the suit must 
fail. 


7 Learned counsel for the Official 
Liquidator submitted that although the 
promissory note is not explicit about the 
subject-matter of the Jlability being the 
subscriptions payable by the promisor 
under a chit fund, there is no contro- 
versy, and there ean, indeed be no con- 
troversy, that it was, in point of fact, 
executed on the first defendant only in 
respect of the ehit and the liabilities 
undertaken by the first defendant as 
Subseriber to the chit. I quite agree that 
On the evidence aliunde, the learned 
counsel is quite justified in this submis- 
sion, But, what the proviso to Sec 25 
(2) stipulates is that the promissory note 
itself must, in so many words, expressly 
Say that the promise under the promis 
sory note is towards payment of sub- 
scriptions to a chit. It might be very 
hard on the Official Liquidator or any 
chit fund or foreman of chit fund simi- 
larly placed to be defeated in ą suit 
claim merely because the promissory 
note is not strictly in accordance with 
the requirements of the proviso to Sec- 
tion 25. (2) of the Act, But the courts 
have got to administer thls statute as 
they fing it. They cannot go behind the 
provisions and to adjust liabilities of 
suitors according to their whims. The 
result is, there is no way by which, on 
the facts of the present case and on the 
terms of the promissory note, the plain- 
tiff can eScape being non-suited, 


8. As I earlier indicated, no plea 
based on the proviso to Section 25 (2) 
was, in terms put forward by any ofthe 
defendants at the trial. This is one of 
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the grounds on which the Official Liqui- 
dator has com® by way of revision to 
this court, Jf it were an ordinary kind 
of suit which has to be decided on the 
basis of the pleadings, there might he 
substance in the learned counsels ob- 
jection, that the issues must arise at the 
trial. What the courts have been requir- 
ed todo under the Chit Funds Act, how- 
ever, is not merely to adjudicate on the 
civil suit, but also to administer the 
statute, which as I had earlier pointed 
out, was passed by the Legislature with 
the avowed intention of regulation of 
chit funds in the State. As one of the 
law enforcing’ agencies of the State, itis 
the duty of the court to apply the pro- 
visions of the statute. The court cannot 
shirk this responsibility leaning, merely, 
on the technicality of trial procedure. 
Besides, for deciding about the main- 
tainability of a suit under the proviso to 
Section 25 (2) of the Act, no issue of 
fact need at all be raised. For all that 
the proviso demands, by way of scrutiny, 
is to go into the terms of the pro- 
missory note and find out whether it 
expressly contains a reference to the 
amount due under the promissory note 
as being towards the payments of ehit 
subscriptions, In other words, what the 
proviso involves is an inquiry into a 
question of construction of a document, 
which cannot be regarded as a question 
of fact and which does not require tobe 
considered on the basis of a hearing of 
evidence. In this sense, therefore, the 
fact that no specific plea hag been raised 
in defence based on 8. 25 (2) proviso 
does not put the plaintiff at all to any 
disadvantage particularly since it was 
the plaintiff who had put the promissory 
note into the record as the very basis of 
the suit, In these circumstances, I do 
not think that I should make much af 
the fact that the defendants did not 
raise, IN express terms, a plea invoking 
the proviso to Section 25 (2) of the Act, 
In my judgment, both the courts below 
were guite within their competence in 
testing the maintainability of the suit on 
the touchstone of the proviso to that 
section, 

9. The result is that this revision has 
to be dismissed as untenable. I accord- 
ingly dismiss it, But there will be no 
order as to ecests considering that the 
defendants, although served with notice, 
remained €x parte. 

Revision dismissed. 





AIR “i882 MADRAS: 186 . 
RAMANUJAM AND SETHURAMAN, J3. 


State of Tamil Nadu and another, AŅ=z- 


pellants v. P, K. Anandan, Respondent, 
_A.A.O, No, 20 of 1980, D/- 11-8-1981,* 


Motor Vehicles Act (4 of 1939), S. 110B 
— Claim for compensation — Necessary 
parties — Collision between lorry and 
bus —— Claim for compensation by in- 
jured person against bus owner — Fail- 
ure to implead lorry owner as party — 
Not fatal to maintainability of claim. 
Case law discussed. (Civil P, C. (5 of 
1908), ©. 1, R. 3). (Para 6) 


Cases Referred : Chronological Paras 


(1979) C. M. A, No, 173 of 1979 (Mad), 
Southern Roadways Ltd, Madurai V. 
P. O. Paulose = $, 6 

AIR 1968 Mad 436: ILR (1969) 1 Mad 
16 

AIR 1964 Assam 85 s 

AIR 1964 Mad 362: ILR (1964) 2 a 
383 

(1955) AC 169: (1954) 3 All ER 661 i 
(1954) 3 WLR 932 (HL) Wimpey 
(George) & Co. Ltd, v. British Over- 
seas Airways Corporation 6 

AIR 1939 Mad 261 6 


M. Krishnaswami, for Appellants. G. 
Venkateswara Rao, for Respondent, 


RAMANUJAM, J.: This appeal has 
been filed by the State of Tamil Nadu 
against the award of the Motor Acci- 
dents Claims Tribunal in M, A. C. T, O. 
P, No, 272 of 1975 on the file of the 
Motor Accidents Claims Tribunal, Mad- 
ras, awarding a sum of Rs, 8,000, as 
compensation to the - respondent-claim- 
ant, 


2. On 20-7-1970, the State Transport 
bus. MRS 1727 was proceeding along 
Ennore High Road, at about 10 a.m, The 
said. bus collided with the lorry ADB 
2797 at the intersection of the Manali 
Express road and the Ennore High 
Road, As a result of this impact, the 
bus capsized and many of the passengers 
in the bus were injured. The injured 
passengers: of whom the respondent is 
one, filed claim petition. The petitioner 
claims a sum .of Rs, 50,000 as compen- 


tAgainst order of ` Motor Accidents 
Claims. Tribunal, Madras {Chief J. 
Small Cause Court) in M.A. C.T.O. P. 
. No. 272 of 1975, D/- 7-4-1978. 


pean MADRE SRE ESP A IN UND R Ae fa er 
‘FV/TYV/EG49/8UVNP/MVI—H. . snuse 


"w 


-State -v, P. K.-Anandan 


AER. 


. Sötion -in-- respect- ef 1E injuries -Sustain 
ed. by him. j 


3. The said claim was directed against 
thë State of Tamil Nadu and the Palla- 
van Transport’ ‘Corporation which owned 
the bus, No claim was however made as 
against the driver of the lorry or the 
owner of the lorry, The said claim peti- 
tion was opposed by .the State Trans- 
port, which ultimately became Pallavan 
Transport Corporation, that the lorry 
suddenly emerged from the left side of 
the road and at a high speed and dash- 
ed against the bus, that the lorry driver 
was not rash and negligent, and there- 
fore it is the driver and the owner of 
the lorry who are responsible for the 
accident and compensation has to be 
claimed as against them, They also con- 
tended that the claim petition is bad 
for nonjoinder of the owner of the lorry. 
They also contended that the compensa- 
tion | claimed is in any event excessive. 


4. The Tribunal, after considering 
the evidence adduced by the parties, 
held that the accident was due to the 
composite negligence of both the driver 
of the bus as well as the driver of the 
lorry but that the claim petition cannot 
be dismissed’ on the ground of nonjoinder 
of the owner of the lorry and that 
therefore, the claim petition cannot be 
defeated on that ground, The Tribunal 
then quantified the compensation at 
Rs, 8000, l 


5. In this appeal, the learned counsel 
for the appellants contends that the Tri- 
bunal having given a finding that the 
accident was due to the composite ne- 
gligence of both the driver of the bus 
as well as the driver of the lorry, that 
the' driver and owner of the lorry should 
have been impleaded as parties to the 
claim petition and that non-joinder is 
fatal to the maintainability of the claim 
petition. It is also pointed out by the 
learned: counsel that even in the claim 
petition the claimant had stated that he 
is proposing to implead the owner of the 
lorry as party respondent as and when 
he gets the particulars regarding the 
owner of the vehicle, but, he has not 
chosen to ‘make ‘the owner of the lorry 
a party before the Tribunal gave its 
award. One other submission made by 


. the learned counsel is: that-if the ‘owner: 


had been: mdde-.a party,” the tribunal 


- would have -been-in‘a position- to appor- 


Sien.- the |‘ Habilitxe as:: between the’ owner - 
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of the lorry wand the owner: of the bus 
and such apportionment is not possible 
in the absence of the owner of the lorry 
as a party to this proceeding, It has 
also been pointed out that. if the owner 
of the lorry has been made a party, it 
would have been possible for the appel- 
lant either to claim apportionment of 
damages or contribution and such an 
opportunity is lost, because the claimant 
has not made the owner of the lorry a 
party. It is well established that if an 
accident has been caused by the contri- 
butory negligence of two joint tort- 
feasors and as a result of the accident 
it is open to the third party to claim 
compensation against any or all the 
joint tort-feasors, and even if a judg- 
ment is rendered against all the joint 
tort-feasors, he can proceed against one 
for recovery of the entire compensation. 
In a recent judgment of this Court in 
Southern Roadways Ltd, Madurai v. 
P.O, Poulose, C.M.A, 173 of 1979 batch, 
it has been ‘pointed out :—~ 


“If a number of persons jointly parti- 
cipate in the commission of a tort, each 
is responsible jointly with each and all 
of the others and also severally for the 
whole amount of the damage caused by 
the tort irrespective of the extent of his 
participation. Therefore a person in- 
jured may sue any one of them separ- 
ately for the full amount of the loss or 
he may sue all of them jointly in. the 
same action and even in this later case 
the judgment so obtained against them 
all of them may be executed in full 
against any one of them”, 


6. In support of the above legal pro- 
position, reference has been made in 
that case to the decision in Wimpey 
(George) and Co, Ltd. v. British Overseas 
Airways .Corporation, 1955 AC 169 at 
181, Krishnaswami v, Narayanan, AIR 
1939- Mad. 261- and Gopalakrishnan v. 
Sankaranarayana, ILR (1969) 1 Mad 16: 
(AIR 1968 Mad 486) on the question as 
to whether -all the joint tort-feasors are 
necessarily -to be made parties in a 
claim petition. Relying on an earlier 
decision of Venkatadri, J, in Ramachan- 
dram v, Kumarappa ILR (1964) 2 Mad 
383: (ATR 1964 Mad 362) it has been 
held -in CMA .No. 173 of 1979 batch, 
that -the -non-impleading of one of the 
joint’ tort-feasors is not fatal...to the 
maintainability of the claim as . against 
the other: tort-feasors, In:.M/s,. Preniraj 


-: State- v, P. K. Anandan 


Mad. Lav, 


Gobindram:v. Promode Kumar, AIR 1964 
Assam. 85, it has been held that a joint 
tort-feasor is only a proper party in a 
claim made by a third party against 
the other tort-feasor but not a necessary 
party and therefore non-impleading of 
such a party is not fatal to the claim. 
Following the decision in CMA 173 of 
1979 batch, it must be held that in this 
case that non-impleading of the lorry 
owner cannot be held to be fatal to the 
maintainability of the claim by the 
claimant ‘herein, > 

7. Then we come to the question of 
quantum of compensation, The Tribunal 
in this case has awarded a sum of 
Rupees 5,000 for pain and suffering 
Rs, 1000 for extra nourishment and 
Rs, 2000/- for transport charges. He was 
serving in Vellore. The award is as 
against the aggregate claim of Rie 
50,000/- which consisted of Rs, 30,000 
for the pain and suffering Rs. 10,000 for 
permanent disability Rs, 5000/- for loss 
of earning. power and a sum of Rupees 
5000/- towards extra nourishment and 
transport to the hospital. Having regard 
to the facts established, we are not in 
a position to say that the sum of Rupees 
8000/- awarded as compensation is ex- 
cessive, Though the learned counsel for 
the appellant ‘contends that a sum of 
Rs, 5000/- awarded for pain and suffer- 
ing by the Tribunal is excessive, having 
regard to the nature of the injuries and 
the prolonged treatment which went on 
for a period of seven months and the 
treatment being continued even after 
the filing of the claim petition the 
amount of Rs, 5000/- cannot be said to 
be excessive. The learned counsel for 
the appellant contends that a sum of 
Rs,' 2000/- awarded as transport charges 
cannot be sustained unless there is posi- 
tive evidence that the claimant expen- 
ded that amount. But, having regard 
to the fact that the claimant had to 
come from vellore to attend the Stanley 
Hospital in the out patient department 
off and on during the period of seven 
months, a sum of Rs. 2000/- awarded as 
transport charges cannot be said to b® 
on the high side: Similarly, the award 
of Rs; 1000/- for extra nourishment and 
cost of medical treatment cannot be said 
to be too much. Thus, the sum of 
Rs, 8000/- awarded as compenstion is to 
be fair and reasonable. The result, is 
the appeal fails ane is scistplssed: No . 


-eosts, - in 
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8, Having regard to the finding ness of the data, not being susceptible 


rendered in this case that the accident 
was due to the composite negligence of 
both the driver of the bus as well as 
the driver of the lorry and as the owner 
of the lorry alone had been made 
liable, it is open to the appellant 
to work out his rights as against the 
owner of the lorry in separate proceed- 
ings for contribution if so advised. 


Appeal dismissed, 
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BALASUBRAHMANYAN, J. 


Collector of Nilgiris at Ootacamund, 
Petitioner v, M/s. Mahavir Plantations 
Pte. Ltd., Respondent, 

C. R. P, No, 526 of 1979, D/- 12-I- 

1981.* 
(A) Stamp Act (2 of 1899), Sec, 47A 
— (Tamil Nadu) — Determination of 
market value — Departmental guidelines 
cannot properly serve as basis, 

The valuation guidelines prepared by 
the Revenue Officials at the instance of 
the Board of Revenue were avowedly 
intended merely to assist the Sub-Re< 
gistrars to find out, prima facie, whether 
the market value set out in the instru- 
ments had been set forth correctly, The 
guidelines were not intended as a sub- 
stitute for market value or to foreclose 
the inquiry by the Collector which he 
is under a duty to make under Sec, 47A. 
The valuation guidelines were not pre- 
pared on the basis of any open hearing 
of the parties concerned or of any docu- 
ments, They were based on data ga- 
thered broadly with reference to clas- 
sification of lands, grouping of lands 
and the like, This being so, the Collec- 
tor acting under S. 47A cannot regard 
the valuation guidelines as the last 
word on the subject of market value, 
To do so would be to surrender his 
statutory obligation to determine mar- 
ket value on the basis of evidence, which 
is a judicial or a quasi-judicial func 
tion which he has to perform. To adopt 
figures prepared in the valuation guide- 
lines would be dangerous, because they 
offer no guarantee of truth or correct- 


*To revise the order of Sub, J, Nilgiris 
at Ootacamund in €. M. A. No, 25 of 
1977 and R, C. EL, No, 109734 of 1976, 
D/~ 15-10-1977, 
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to check or verification by a judicial or 
quasi-judicial process of evaluation of 
evidence, WP 2526 of 1977, D/- 15-11- 
1979 (Mad), Rel. on, (Para 10) 


(B) Stamp Act (2 of 1899), See, 47A 
»— Explanation (Tamil Nadu) — Deter- 
mination of market value -— Market 
value determination in land acquisition 
proceedings cannot be adopted as basis 
Or as piece of evidence for purpose of 
determining market value under Sec- 


tion 47A, 


The market value determination in 
the’ land acquisition proceedings cannot 
be adopted either as the basis or even 
as one of the pieces of evidence, for the 
purpose of determining the market value 
under Sec. 47A of the Stamp Act, This 
is because what the award of compensa- 
tion determines as the market value . 
cannot in itself be treated as evidence ~ 
in the sense that it is proof of a fact. 
For, an award of a land acquisition Col- 
lector merely represents the end-pro- 
duct of a decision-making by a quasi- 
judicial authority. The data taken note 
of by him would constitute evidence of 
facts, but what he awards as market 
value is only his decision and it can by 
no means be regarded as a piece of evi- 
dence in itself. Where the law does not 
regard any previous decision as final 
and binding between the parties in 
subsequent proceedings and where no 
estoppel is laid down by the law, any 
decision of a Court or tribunal cannot 
by itself be regarded as a piece of evi- 
dence in subsequent proceedings lef 
alone as conclusive evidence, At any 
rate, there is nothing in Section 47A or 
in any other provisions of the Act which 
accord to an award in land acquisition 
proceedings the status of evidence, con- 
clusive or otherwise, (Para 14) 


The conception of open market which 
the Explanation to Section 47-A pro- 
fects cannot be understood in the same 
way as market value under the Land 
Acquisition Act is understood, For, ex 
hypothesi, the discussion of market 
value in the Stamp Act is with reference 
to a transaction, imbedded in an instru- 
ment, to which the parties thereto have 
signified their acceptance voluntarily and 
willingly. There is no element of com- 
pulsion in a sale or a gift or an exchange. 
Jn this context therefore, the conception 
of a willing buyer and a willing seller 
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would be tautologous and would only 


tend to obfuscate the obvious elements 
in market valuation. This conception 
has been adopted in land acquisition 


cases only because the acquisition there- 
under is under legal coercion and the 
property owner to whom compensation 
is to be given on the basis of market 
value is almost always an unwilling 
party. It is only in that context that 
Courts have adopted the principle that 
the market value must be determined 
on the basis of a willing buyer and a 
willing seller, (Paras 12, 13) 


Open market under the Stamp Act is 
an objective standard which lays down 
that the market value to be adopted by 
the Collector and the market value 
which the parties are required to adopt 
in their instruments must be a fair 
market value in the sense that there 
are no economic shackles or inhibitions 
of any kind which prevent the price 
level from finding its level. Thus, the 
conception of open market rules out, at 
one end, fancy prices and, at the other 
end, distress sales, Economic  equili- 
brium is the hall-mark of open market. 

(Para 13) 


(C) Stamp Act (2 of 1899), S. 47A — 
(Tamil Nadu) — Object — It is only to 
neutralise the effect of undervaluation 
of property. AIR 1974 Mad 117, Rel. on. 

(Para 15) 
Cases Referred : Chronological Paras 
(1979) WP No, 2526 of 1977, D/- 15-11- 

1979, Hema v, State of Tamil Nadu 10 
AIR 1974 Mad 117 15 

ORDER :— This revision arises out of 
proceedings under the Stamp Act, 1899, 
for under-valuation of an instrument of 
conveyance for purposes of stamp duty. 
The conveyance was executed under an 
instrument dated 24-9-1976. The vendor 
is a public limited company by name 
Nonsuch Tea Estates Ltd., Conoor (here- 


inafter called ‘Nonsuch'), The pur- 
chaser is a private limited company, by 
name, Mahavir Plantations Pte, Ltd., 


(hereinafter called ‘Mahavir’), The sub- 
ject matter of the conveyance comprised 
three tea estates by name Prospect 
Estate, Liddledale Estate and Seaforth 
Estate. Although the transaction cover- 
ed the entire plantations in all the three 
estates, as going concerns, the document 
Was executed only in respect of the 
lands as such and other items of im- 
movable property. The lands conveyed 
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under the instrument were of the total 
extent of 6029-76-1/2 acres, Of this 
extent, Prospect and Liddledale estates 
covered 3508.83-1/2 acres; the Seaforth 
estate covered 2520.98 acres. The total 
consideration set forth in the instru- 
ment, and that was also claimed to be 
the market value, for the three estates 
of the aggregate extent of 6029.76-1/2 
acres was Rs. 1,05,47,955. A stamp duty 
of Rs. 10,18,407-30 was duly paid on the 
instrument. The conveyance was re- 
gistered by the Joint Sub-Registrar, 
Coimbatore as document No, 2561/76 
dated 25-9-1976. After registration, the 
Joint Sub Registrar, however, sent the 
document to the Collector of  Nilgiris 
for determination of the market value 
of the properties conveyed and the pro- 
per duty payable thereon, apparently 
in the view that the market value on 
which stamp duty was paid had not 
been truly set forth in the instrument. 
On receipt of the reference, the Col- 
lector initiated an inquiry, The Col- 
lector first drew up a provisional deter- 
mination of market value and, after giving 
an opportunity to the claimant, Mahavir, 
the Collector passed a final order, Under 
this order, the Collector determined 
the market value at Rs, 5,64,11,500, and 
determined the stamp duty at Rupees 
97,21,795.31. The determination of the 
deficit stamp duty thus came to Rupees 
47,03,307-60, The Collector directed that 
the amount should be paid within 10 
days of his order. The claimants, Maha- 
vir, thereupon appealed from the Col- 
lector’s order to the Appellate Authori- 
ty, namely, the Subordinate Judge, Nil- 
giris. The Appellate Authority allowed 
the appeal on grounds which I shall 
presently state. This revision has been 
brought before this Court by the Col- 
lector of Nilgiris against the order of 
the Appellate Authority, 


2. Before proceeding to consider the 
points involved in the present revision, 
I think, I may refer briefly to the re- 
levant statutory provisions having a 
bearing on the discussion. The Indian 
Stamp Act, 1899 is a fiscal enactment 
charging stamp duty on instrument of 
various kinds. The dutiable instru- 
ments are classified under schedule I 
to the Act and for each class of instru- 
ment the schedule prescribes appro- 
priate rate or rates of stamp duty pay- 
able thereon. The schedule has been 
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the subject..of amendments: by different 
States and also modifications in rates of 
duty from time, to time. Originally, the 
stamp duty on a conveyance. of immova- 
ble property was levied ad valorem on 
the value as set forth in the instru- 
ment, However, from 1968 onwards 
there has been a different basis of 
charge in this State on conveyance of 
immovable property. Under the pre- 
sent system, stamp duty is payable on 
the market value of the property which 
is the subject matter of the conveyance. 
Stamp duty on deeds of exchange and 


deeds of gift of immovable property is. 


also now levied on an ad valorem basis 
at a rate pertaining to the market value 
of the property, Given this basis of 
charge and for. ensuring that correct 
stamp duty is paid on the correct mar- 
ket. value of the property, Rules have 
been prescribed by the State Govern- 
ment in the interests of the Revenue. 
Under R. 3 of the Tamil Nadu Stamp 
(Prevention of Under-valuation of In- 
struments) Rules 1968, the party execut- 
ing the document has to attach to the 
instrument a separate statement furnish- 
ing information about various particulars 
having a bearing on market value and his 
own assessment of the market value of 
the property conveyed, The Collector, 


however, has jurisdiction under S, 47A of. 


the Act, to go into the truth or correct- 
ness of the market value set forth in 
the instrument for the purpose of en- 
suring that proper stamp duty has been 
paid on the instrument. He has also 
jurisdiction to re-assess the market 
value and re-determine the stamp duty 
payable on the basis of such re-assess- 
ment. However, this process of re-as- 
sessment cannot be taken up as a matter 
of. course in any and every case. The 
Collector can assume jurisdiction in this 
regard only under two given situations, 
that is to say, either on a reference 
from the concerned registering authority 
which has registered the document in 
question or by acting suo motu on his 
own study of the records. In either 
case, there must be a reasonable basis 
for the proceedings to be initiated. In 
the one case, the registering | authority 
himself must have reason to believe 


that the market value has not been truly 


set forth in the instrument, In the other 
case, the Collector must, on a. study of 
the. instrument in question, believe, and 
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must have. reasons for believing, : that- 
the market value set forth. in the instru- 
ment has not been truly so. set forth,. If 
this precondition of a reasonable helief 
in. the undervaluation of the instru- 
ment is satisfied, then, the Collector can 
proceed to reassess the market value of 


the property in question and redeter- 
mine the stamp duty payable on the 
instrument. The Tamil Nadu. Stamp 


(Prevention of Undervaluation of Instru- 
ments) Rules 1968,.-provide for a detail- 
ed procedure to be observed by the 
Collector in this proceedings for rede- 
termination of the market value, The 
procedure, inter alia, includes the issue 
of notices calling for the objections of 
the executant and the. claimant to the 
document, the making of a provisional 
determination and the passing of a final 
order after giving opportunity to, the 
parties concerned to put forward the 
objections to the revision in valuation. 


3. In the present case, as earlier 
mentioned, the Collector took proceed- 
ings under S. 47A of the Act, on a re- 
ference from the registering . authority, 
the Collector’s order shows that he had 
assumed jurisdiction to red€termine the 
market value since he was satisfied that 
the market value as set forth in the in- 
strument was grossly understated, in 
order to evade payment of proper stamp 
duty on the instrument, Having gained 
jurisdiction under S, 47A with this 
finding, the Collector proceeded to set 
down what, in his judgment, was the 
correct market value of the properties 
which were the i ii of the 
instrument, 


4. In the appeal, the pained Aiie 
thority rejected both the findings of the 
Collector. The Appellate Authority dif- 
fered from the Collector and held, in 
the first place that there was no under- 
statement of the’ market. value in the 
incumbent with a view to evade stamp 
duty, The Appellate Authority. next 
found that the market value as set forth 
in the instrument reflected the correct 
market value and the Collector’s deter- 
mination was incorrect. 


5. For coming to diametrically oppo- 
site conclusion on these two matters in 
issue, the Collector, on the oné hand, 
and the Appellate Authority, on’ the 
rials on record, which - comprised ‘both 
documentary ` and oral evidence, |. 


‘The, 7 
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AppeHate Authority in its ` order dealt 
with various aspects of the evidence to 
show that there could not be any eva- 
sion of stamp duty by’ means of under- 
statement of the market value of the 
properties. In the course of the discus- 
sion of the evidence, the Appellate Au- 
thority referred to the fact that both the 
vendor and the purchaser were corpo- 
rate bodies responsible to their share- 
holders for a transaction of this magni- 
tude. He also referred to the resolu- 
tion of the general body of tne vendor, 
Nonsuch, under which the company had 
resolved upon the sale of the tea estates 
to Mahavir, the purchaser. It was 
found that the decision was taken in an 
extraordinary general body meeting 
called for that very purpose, with due 
notice to the shareholders. The Appel- 
late Authority further referred to and 
accepted the evidence of one of the 
directors of Mahavir, the purchaser, and 
the evidence of the Secretary of Non- 
such, the vendor, that nothing more ac- 
tually passed by way of consideration 
over and above what was recited in the 
document, as the price of the immova- 
bles namely, Rs. 1,05,47,955. The Ap- 
pellate Authority observed that it was 
difficult to believe that the purchase 
price could have been understated to 
the extent of nearly four crores of 
rupees by the two companies in the 
given situation, The Appellate Authori- 
ty accordingly recorded a finding that 
there was no collusion between the 
vendor and the purchaser to defraud 
stamp duty and there was no evidence 
of deliberate understatement of market 
value, ; 


6. The same conclusion the Appellate 
Authority arrived at from a considera- 
tion of another aspect of the evidence. 
The record showed that the original 
owner of all the three estates in ques- 
tion, namely, Seaforth Tea Estates, Pro- 
spect and Liddlesdale Estates was a 
sterling company by name Estates and 
Agency Co, Ltd., Coonoor, -This sterl- 
ing company also owned another tea 
estate called High Forest Tea estate, 
which comprised an extent of 708 acres. 
As early as in 1972, the Sterling Com- 
pany wanted to dispose of all these 
estates and clear out, Since, however, 
the payment of consideration involved 
foreign exchange, the . sterling compatiy 
as the wendor, asked for’ permissicii ` of 
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the Reserve Bank ‘of India'for disposing 
of the four ' estates, The permission 
was asked for to sell the estates for 
Rs, 1,33,00,000. The Reserve Bank of 
India, however, referred the matter of 
valuation of the tea estates to the Tea 
Board for a proper assessment, The Tea 
Board went into the question and made 
a report, On the basis of the Tea Board’s 
report on valuation, the Reserve Bank 
granted permission to the Sterling com- 
pany to sell all the four estates at 
£. 7,00,000, equivalent to Rs, 1,12,40,000. 
je sanctioned consideration appertain- 

d both to moveables and immovables 
compris sing the four tea estates. In the 
document of gonveyance executed by 
tthe Sterling company on 28-6-1974, in 
favour of Nonsuch the market value of 
the immovable was set out at Rupees 
98,83,720. Subsequently, Nonsuch sold 
away one out of the four estates which 
it purchased from the Sterling company 
namely, the High Forest Tea estates 
for’ Rs. 18,68,518. There was no dispute 
at all that this consideration of Rupees 
18,68,518, represented the then market 
value of 708 acres comprising the High 
Forest Tea Estate. With the figures 
pertaining to these earlier dealings of 
the estates, before it, the Appellate Au- 
thority considered that the considera- 
tion of Rs, 1,05,47,955, which passed be- 
tween Mahavir and Nonsuch in 1976, 
under the present document could by 
no means be regarded as an undervalue. 
The appellate Authority observed that 
whereas the sale by the Sterling Com- 
pany in 1974 worked out to Rs. 1357-47 
per’ acre as sale price, the consideration 


under the present conveyance actually 
worked out to a higher figure, namely, 
Rs, 1667 per acre. Even on the footing 


that the Tea Board’s valuation of the 
Sterling Company’s four estates at 
Rs. 1,12,40,000, was an undervaluation, 
and the market value of those four 
estates in 1974 must be pinned down to 
Rs, 1,33,00,000 which was the figure for 
which the Sterling company had’ asked 
for the Reserve Bank’s sanction, the ap- 
pellate Authorty was satisfied that there 
could be no undervaluation in the pre- 
sent case, The Appellate Authority 
took note of the subsequent sale of one 
of the four estates by Nonsuch for a 
price, and worked out the market value 
of the remaining three estates at 


Rs. 1,01,00,000, pointing out that what 
was actually realised was “much more 
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under the present document, namely, adopted the guideline value furnished 
Rs, 1,06,47,955, The Appellate authority by the Tahsildar, as a basis to start 


accordingly found no indication what- 
éver in the evidence to hold 
parties to the pending document has 
resorted to understatement of value for 


évadiig proper stamp duty. 


7. The Appellate Authority tested the 
bona fides of the transaction from ye 
another angle. The balance sheet and 
profit and loss account and other par- 
ticulars of trading filed by the parties 
showed that in the period 1974 and 1075 
during which Nonsuch had been carry- 
ing on plantation in their estates,-which 
they had acquired from—tne sterling 


en 


company, Prospect -and Liddlesdale 
Estates were-Funning under trading 


loss and only High Forest Tea Estate 
had shown some profit. The Appellate 
Authority quoted facts and figures to 
show that in the years 1974 & 1975, the 
average sale price of tea obtained from 
two of the estates which were sold 
under the present document, namely 
prospect and Lindlesdale estate was 
Rs, 7.91 per kilogram as against 9. 
per kilogram for tea obtained from High 
Forest Tea Estate, which had been ear- 
lier sold and which did not form part 
of the present conveyance. The Appel- 
late Authority was, therefore, statisfie 
that there was every reason for Nonsuch 
to dispose of the properties as a whole 
at the price which was offered by 
Mahavir. For estates running at a loss 
for two years at a stretch, the Appel- 
late Authority found the sale at the 
average rate of Rs. 1667 per acre as 
quite a good bargain in the year 1976 
as against the average 
Rs. 1357.47 per acre in 1974, when the 
same estates were working at a profit. 


8. Having found, in the 


that the 2520-93 per aere. 


sn 


dq partmental guidelines 


manner on by the 


- market value 


with, The guideline value was Rupees 
But the Collector did 
not accept it without medifivation. He 
added to that figure an extra 9 per cent 
as a notional increase in value, He did 


not, however, indicate in his order ch" 


what data he fixed 9 per cent, as“ the 
basis of inerease. As for-prospect and 
Liddelesdale Tea Estaté, the Collector 
divided the lands therein into two cate- 
gories {iy Tands with tea garden and (ii) 
other lands which were nurseries un- 
cultivated lands and fuel lands. For the 
first category he fixed Rs. 15000 per 
acre and for the second Rs. 7,500 per 
acre, as the market value, These figures 
were adopted from certain proceedings 
for award of compensation relating to 
a small extent of land which had been 
compulsorily acquired by the Govern- 
ment from a portion of the Prospect 
Tea estate, 


9. The Appellate Authority rejected 


74 both the tests adopted by the Collector 


for working out the market value, As 
for guidelines valuation, which the Col- 
lector adopted for the Seaforth Estate, 
the Appellate Authority held that de- 
cannot properly 
basis for evaluation of 
under S. 47-A of the 
Stamp Act. As for the Collector’s ad- 
option of the figure of compensation 
awarded in land acquisition proceed- 
ings, the Appellate Authority held that 
the award under the Land Acquisition 
Act cannot afford a proper basis for 


serve as the 


sale price of determination of market value for pur- 


poses of the Stamp Act. The Appellate 
Authority further pointed out that in 
the land acquisition proceedings relied 
Collector the notification 


aforesaid, that the parties did not seek under S. 4 (1) of the Land Acquisition 
to evade stamp duty by undervaluation Act was made in the year 1971 and the 


and that the Collector’s finding to the 
contrary was not justified, the Appel- 
late Authority proceeded to review the 
Collector’s determination of the market 
value of the three estates in the overall 


sum of Rs, 5,64,11,500. The Collector, 
it may be observed, had 


two different standards in his order, 
one for the valuation of the. Sea- 
forth estate and quite another 
for the valuation of the other two estates, 
Prospect and lLeddelesdale. For the 
Seaforth Tea Estate, the Collector 


acquisition itself pertained to a very 
small bit of land of the extent of 27.30 
acres, whereas the sale deed of the 
year 1976 in the present case accounted 
for more than 6000 acres. The basis 
adopted for market value of a small 


adopted plot of land cannot be applied to deter- 


mine the market value for land cover- 
ing a very large extent and the same 
average rate per unit cannot be applied 
to both cases, Besides, the Appellate 
Authority also pointed out that the sub- 
ject matter of compulsory acquisition, 
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namely, 27.30 acres, at the time of the 
notification under S, 4 (1) of the Land 
Acquisition Act had a special variety of 
green tea plants which the Sterling 
Company had grown for the express 
purpose of the export market available 
in Japan. The properties compulsorily 
acquired included a factory costing 
Rs. 10,00,000. There was a high yield 
of green tea in the tea plants grown in 
the compulsorily acquired lands, It was 
in these circumstances that an award 
of compensation in the sum of Rupees 
15000 for well maintained tea gardens 
and Rs. 7500 for the vacant lands was 
rendered in the land acquisition proceed- 
ings. The Appellate Authority pointed 
out that barring the portion of the 
estates which were compulsorily ac- 
guired, the yield of tea in the rest of 
the estates was poor, particularly after 
the estates had been purchased from 
the Sterling Company by Nonsuch, In 
these circumstances, the Appellate Au- 
thority observed that there can be no 
comparison with the compensation 
awarded under the acquisition proceed- 
ings of a comparatively small extent of 
high yielding land in 1971, as a proper 
measure of market value in 1976 of a 
large extent of low yielding land com- 
prising nearly 6000 acres. 


10. These findings and conclusions of 
the Appellate Authority are now sought 
to be questioned in the present revision. 
I am, however, satisfied that the order 
of the Appellate Authority must be up- 
held not only on the ground that it is 
in accordance with the law, but also on 
the ground that there can be no other 
conclusion on the materials on record 
than that which the Appellate Autho- 
rity had reached. In so far as the Ap- 
pellate Authority rejected the guidelines 
value as a basis of valuation, there can 
be no two opinions about the correctness 
of that decision. What is familiarly 
known as guideline valuation by the 
registerring officers are figures which 
are found set out in a register called 
‘valuation guideline register’. prepared 
in 1968 at the instance of the Board of 
Revenue, and revised from time to time, 
These guildelines were avowedly in- 
tended merely to assist the Sub-Reg- 
istrars to find out, prima facie, whether 
the market value set out in the instru- 
ments had been set forth correctly. The 
guidelines were not intended as a sub- 
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stitute for market value or to foreclose 
the inquiry by the Collector which he 
is under a duty to make under S, 47A 
of the Act, when once a reference comes 
to him from the registering authority. 
The Collector, under S, 47A, cannot 
shirk his responsibility of determining 
the market value by adopting the guide- 
lines, nor can he fix the marke; value 
without proper materials and evidence 
to support it, The very idea of an in- 
quiry contemplated by S. 47A and the 
detailed procedure prescribed in the 
relevant rules goes to show that the 
Collector’s findings must be verifiable 
evidence. The valuation guidelines pre- 
pared by the Revenue Officials at the 
instance of the Board of Revenue were 
not prepared on the basis of any open 
hearing of the parties concerned or of 
any documents with a view to eliciting 
the market value of the properties con- 
cerned. They were based on data ga- 
thered broadly with reference to classi- 
fication of lands, grouping of lands and 
the like, This being so, the Collector 
acting under S, 47A cannot regard the 
guidelines valuation as the last word on 
the subject of market value, To do so 
would be to surrender his statutory ob- 
ligation to determine market value on 
the basis of evidence, which is a judi- 
cial or a quasi-judicial function which 
he has to perform, To adopt figures pre- 
pared at the instance of the Board of 
Revenue in the valuation guidelines 
which are merely a compilation of data 
by subordinate officials of an admin- 
istrative authority on the basis of 
administrative action would be danger- 
ous, because they offer no guarantee of 


. truth or correctness of the data, not be- 


ing susceptible to check or verification 
by a judicial or quasi-judicial process 
of evaluation of evidence. A similar 
view has been expressed by V. Rama- 
swami J, in Hema v. State of Tamil 
Nadu, (W. P. 2526 of 1977), in a judg- 
ment dated 15-11-1979, as yet unreport- 
ed in the law reports, The learned 
Judge observed thus — 


“The guidelines may constitute suff- 
cient material for the registering auth- 
ority to entertain a plea that the true 
market value had not been set forth in 
the document. But it cannot be a sub- 
stantive evidence against the petitioner”. 
Earlier in the judgment, the learned 
Judge had given the background to the 
preparation of valuation guidelines reg- 
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ister in. 1968 -In that- connection the 
learned Judge. observed — ; l 
“Thus, -it will be seen that the valua- 
tion guidelines have not been prepared 
after notice to the owners of the land 
concerned. It has been prepared with 
reference to the classification of the 
land as wet, dry of manavari, tharam 
and sort and these were again further 
grouped with reference to their situa- 
tion, In the nature of things, therefore, 
these guidelines have an evidenciary 
value, They are only intended to give 
an information or instruction to the 
registering authorities so as to enable 
them to come to a reasonable belief 
within the meaning of S. 47A (1), that 
the market value of the property which 
is the subject-matter of conveyance has 


or has not been truly set forth in the 


document, After a reference is made, 
the Collector has to determine the mar- 
ket value with reference to the Expla- 
nation in S, 47A.” 
The Explanation referred to is in the 
following terms — : 
“Explanation :— For the purpose of 
this Act, market value of any property 
shall be estimated to be the price which 
in the opinion of the Collector or the 
Appellate Authority, as the case may 
be, such property would have fetched 
or fetch if sold in the open market on 
the date of execution of the instrument 
of conveyance, exchange or gift.” 


11, The argument of the learned Ad- 
ditional Government Pleader before me 
was that the definition of market value 
in the Explanation appended to S. 47A 
was in no way different from the con- 
ception of, market value which jis the 
focus of attention in an inquiry for the 
award of compensation under the Land 
Acquisition Act, He said that the Land 
Acquisition Officer shall have to deter- 
mine the amount of compensation to be 
awarded for land compulsorily acquired 
under the Act by taking into considera~ 
tion first the market value of the land 
on the date of publication of the noti- 
fication under S. 4 (1). He accordingly 
submitted that nothing specially turned 
on the words of the Explanation to Sec- 
tion 47A of the Stamp Act, o 

'12, I, however, reject the contention 
as untenable, Although the expression 
‘market: value’ has now: come to assume 
--a- definite juridical meaning -and ‘is. not 


Co to-be dismissed’ as,.a vague term, regard. 
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must be paid by a court of construction 
to the context in which. that expression 
is employed in the given statute, The 
learned Additional Government Pleader 
suggested that the usual test adopted 
by. courts of law in land: acquisition 
cases of the market value being the 
price which is paid by a ‘willing buyer’ 
and a ‘willing seller’ is the very ‘con- 
ception which is to. be found in the Ex- 
planation to S..47A, when it refers to 
the price- which the property would 
fetch or would have fetched if sold in 
the open market, In. a loose sense, the 
Additional Government Pleader may 
not be far wrong. But I must observe 
that the imagery of a willing buyer 
and a willing seller has been adopted 
by courts of law in land acquisition 
cases only because the acquisition 
thereunder is under legal coercion and 
the property owner to whom compensa- 
tion is to be given on the basis of mar- 
ket value is almost always an unwilling 
party. It is only in that context that 
courts have uttered the homily that the 
market value must be determined on 
the basis of a willing buyer and a will- 
ing seller, This they have said notwith- 
standing the additional provision in Sec- 
tion 23 of the Land Acquisition Act, 
that over and above the market value, 
solatium at 15 per cent on the market 
value should also be paid to the per- 
son deprived of his property solely for 
the element of compulsoriness in the 
acquisition, 


cannot be understood in the same way. 
as market value under the Land Acqui- 
sition Act is understood, For, ex hypo- 
thesi, the discussion of market value in 
the Stamp Act is with reference: to a 
transaction, imbedded in an instrument, 
to which the parties thereto have signi- 
fied their acceptance voluntarily and 
willingly, There is no element of com- 
pulsion in a sale or a gift or an ex- 
change, although stamp duty is payable. 
under the .statute on the basis of the 
market value. of the subject-matter of 
the sale, exchange or gift, as the case 
may be. In this context, therefore,, the 
conception of a willing buyer and a 
willing seller would be tautologous and 
would only tend to obfuscate the ob- 
vious element in market valuation, What’. 







‘the conception ‘of open - “market in... the. 
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Explanation to S. 47-A of the Stamp Act 
conveys is that the market value should 
be determined on the basis of condi- 
tions ‘of equilibrium and not on the 
basis of speculative trends, where by 
reason of exercise of economic power 
on the part of influential interests in 


real estate which wield enormous bar-. 


gaining -authority, prices of individual 
properties are either rigged up or de- 
pressed, tending to distort the price 
structure, Open market is, in my judg- 
ment, an objective standard which lays 
down that the market value to be ad- 
opted by the Collector and the market 
value which the parties are required to 
adopt in their instruments must be a 
fair market value in the sense that 
here are no economic shackles or inhi- 
jbitions of any kind which prevent the 
price level from finding its level. Thus, 
the conception of open market rules 
out, at one end, fancy prices and, at 
he other end, distress sales, Economic 
equilibrium is the hall-mark of open 
iarket, 


14, There is yet another cardinal ob- 
jection to the market value determina- 
tion in the land acquisition proceedings 
being adopted either as the basis or 


even as one of the pieces of evidence,- 


for the purpose of determining the 
market, value under S. 47A of the Act, 
This is because what the award of com- 
pensation determines as the market 
value cannot in itself be treated as evi- 
dence in the sense that it is proof of a 
fact. For, an award of a Land Acquisition 
Collector merely represents the end- 
product of a decision-making by a 
{quasi-judicial authority, It is true that 
the Land Acquisition Collector must 
base his award of market value on 
materials such as registered sale deeds 
and the like, The data taken note of by 
the Land Acquisition Collector would 
constitute evidence of facts, -but what 
the Land Acquisition Collector awards 
as market value is only his decision and 
it can by no means be regarded as a 
piece of evidence in itself, The only 
evidence of fact.in relation to a deci- 
sion of that kind is that the decision 
has in fact.been made by such and such 
authority on such:and such a date, It 
is true that the law has regarded cer- 
tain decisions in legal proceedings, €s- 
- pecially, by a court of -law, as conclu- 
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sive in so far as subsequent proceedings 
between the same parties on the same 
disputed issues are concerned, on the 
principles of res judicata or estoppel by 
record. But where the law does not re- 
gard any previous decision as final and 
binding between the parties in subse- 
quent proceedings and where no estop- 
pel is laid down by the law, any deci- 
sion of a court or tribunal cannot by | 
itself be regarded as a piece of evidence: 
in subsequent proceedings let alone as 
conclusive evidence. At any rate, there 
is nothing in S. 47A of the Stamp Act, 
or in any other provisions of that Act 
which accord to an award in land ac- 
quisition proceedings the status of evi- 
dence, conclusive or otherwise, It would! 
be a different thing altogether if the: 
Collector in the present proceedings had 
relied on the basic facts which the Land 
Acquisition Collector had before him 
while awarding compensation, But, what 
the Collector in this case had done was 
merely to adopt the market value given 
in the acquisition proceedings as itself 
amounting to evidence. This in my 
judgment, he cannot do. In this view, it 
would be unnecessary even to go into 
the question whether the particular 
award which had been relied on against 
the parties to the present document can - 
be a proper basis on the facts and cir- 
cumstances of the case, For, I am satis- 
fied that on principle, an award in land 
acquisition proceedings cannot be taken 
as evidence of the market value of the 
lands for which the award has been 
made, Even otherwise, the compensation 
award relied on by the Collector in the 
present case was an award made with 
reference to a parcel of land notified 
under S, 4 (1) of the Land Acquisition 
Act nearly six years earlier and it was 
with reference to a comparatively small 


extent of land covering 28 acres, A 


perusal of the award of the learned 
Subordinate Judge who granted a 
higher compensation on a reference 


shows that there really was no evidérice 
whatever of prices of adjacent lands’ or 


-other comparable data from which he 


had ultimately determined the compen- 
sation at the rate of Rs, 15,000, per acre 
for tea gardens and Rs,. 7,500 per acre 


lands. The learned Sub- 
award shows that- the 
one and ‘only basis of calculating mar- 
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ket value in that case was by the me- 
thed capitalising the income on the cur- 
rent rate of return of capital on tha 
‘year’s purchase’ method, This method 
of ascertaining market value will de- 
pend on two factors (i) the size of the 
Income from the land and (ii) the cur- 
rent rate of interest on investmenis. 
Both these are variable quantities and 
they may have little or no relation ta 
actualities although they might in the 
absence of other evidence, serve as a 
satisfactory measure of estimation. The 
order of the learned Subordinate Judge 
showed that the acquisition in 1971. was 
of a strip of land which cut right across 
in the middie of a big tea estate and 
cemprised tea gardens of special rich- 
ness and growth, producing export qua- 
lity tea saleable at a high price in 
foreign market, These were special fea- 
tures which had gone into capitalisation 
procedure adopted by the land acquisi- 
tion authorities for the purpose of ar- 
riving at the market value in that case. 
It is patent that these data cannot be 
adopted at all in the present case where 
the subject-matter of the conveyance 
comprises as many as 6,000 acres and 
includes different gradations of estates 
all of whom are not uniformly produc- 
. tive of tea and other income-yielding 
products. I am therefore satisfied that 
the award of the learned Subordinate 
Judge in previous proceedings for land 
acquisition does not afford a proper cri- 
terion on the basis of which the market 
value set out in the instrument of con- 
veyance in the present case can be chal- 
lenged as to its truth or correctness. 


15. At the end of. the discussion 
I mav observe that the rationale behind 
is 47A. of the Stamp Act is only to neu- 
tralise the effect of under-valuation of 
property with a view to evading stamp 
duty, This object behind the section 
has been very well brought out in a 
Division Bench ruling of this court in 
State of Tamil Nadu v. Chandrase- 
kharan, AIR 1974 Mad 117, The follow- 
ing observations in that case are perti- 
nent to the present discussion — 


Oa: we are inclined to think thaf 
the object of the Amending Act being 
to avoid large scale evasion of stamp 
duty, it is not meant to be applied in a 
matter of fact fashion and in a haphazard 
way. Market value itself as we 
already mentioned, is a changing factor 
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and will depend on various circum- 
stances and matters relevant to the con- 
sideration, No exactitude is, in the 
nature of things possible. In working the 
Act, great caution should be taken in 
order that it may not work as an en- 
gine of oppression, Having regard to 
the cbject of the Act, we are inclined 
tc think that normally the consideration 
stated as the market value in a given 
instrument brought for registration 
should be taken to be correct unless 
circumstances exists which suggest 
fraudulent evasion.” 


16. It was not the case of the Col- 
lector that he had before him, for pur- 
pose of comparison, any contemporane- 
ous sales of other estates in the vicinity 
during the material time, As abserved 
by the Appellate Authority, the one 
and only sales which could bear some 
comparison were the sales of the very 
same estates in 1974, by the Sterling 
Company to Nonsuch, who was the 
vendor under the present instrument. 
The Appellate Authority, accordingly 
expressed the view that the earlier sale 
by the Sterling Company cannot be ig- 
nored while verifying whether the con- 
sideration stated in the present instru- 
ment reflected the correct or true mar- 
ket value of the subject-matter of the 
conveyance, It was in this view that the 
Appellate Authority had proceeded to 
analyse the sale consideration under the 
conveyance effected by Sterling Com- 
pany in 1974, and compare it with the 
sale consideration set out in the con- 
veyance under discussion, 


17. I am satisfied that the Appellate 
Authority has laid down for itself the 
proper tests for the purpose of verifica- 
tion of the market value of the pro- 
perty in the instrument under inquiry. 
I do not agree with the view expressed 
by the Collector in one part of his 
order to the effect that in the absence 
of any other sales in the vicinity during — 
the material time, the guidelines valua- 
tion must be adopted without question, 
as the one and only basis for determi- 
nation of the market value. I hold that 
in the present case, the consideration 
paid by Nonsuch estate to the Sterling 
Company in 1974 is a mere concrete and 
a more ‘dependable piece of evidence, 
and if cannot be excluded as irrelevant. 
On the contrary, in the absence of com- 
parable sales at the material time, ił 
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must be taken as the proper basis to 
test the correctness of the market value 
which the parties had set out in the 
present instrument, 


18. There is more than one reason 
why the consideration set forth in the 
earlier document can be adopted as a 
safe basis for valuation in the present 
case. In the first place, as earlier men- 
tioned, the price of Rs. 1,12,45,977, was 
a figure adopted by the parties to that 
document, not so much as a matter of 
individual bargaining on the basis of a 
mutual agreement between themselves, 
but as a matter of objective assessment 
and evaluation by two publie bodies 
who were quite disinterested in the sub- 
ject-matter of the bargain and had no 
axe to grind for undervaluing the 
estates. The Reserve Bank of India and 
the Tea Board, must be depended upon 
for their objective approach to the 
whole question, the one looking at the 
matter from the point of view of the 
foreign exchange involved, and the 
other making an assessment on the 
basis of its special expertise as to the 


condition and value of tea estates all 
over the country, In these circum- 
stances, the price resolved under the 


earlier sale deed must, in my judgment 
be taken as an objective and impartial 
valuation which can be safely regarded 
as a reasonable standard on the basis of 
which the market value found in the 
subsequent sale deed can be tested. 


19. The Collector in the course of his 
order had remarked that the price of 
Rs. 1,12,45,977 was fixed under the earl- 
ier sale in favour of Nonsuch only be- 
cause the price had to be paid in terms 
of sterling and the Reserve Bank had 
considered that figure as adequate in the 
exigencies of Foreign Exchange Regula- 
tions, The suggestion was that the mar- 
ket value might have been depressed 
out of considerations of availability of 
foreign exchange. [I do not however 
agree with this reasoning of the Col- 
lector, While the approach of the Re- 
serve Bank might be taken to be ori- 
ented from the point of view of foreign 
exchange requirements, it cannot be 
gainsaid that the Reserve Bank had 
referred the matter of valuation to the 
Tea Board, for an objective assessment. 
In so far as the Tea Board’s approach 
fo the problem was concerned, that 
‘authority ‘surely was not inhibited by 


Collector, Nilgiris v. M/s. Mahavir Plantations Pte, Ltd, 


Mad, 147 


any considerations of foreign exchange. 
The Collector has not even suggested 
that the Tea Board, as the statutory 
authority managing the production, dis- 
tribution and export of tea in the coun- 
try, had not the expertise, to render an 
objective determination of market value, 
having regard to the data and informa- 
tion available to that authority, 


20, The consideration of Rupees 
1,12,45,977, under the earlier document 
of 1974 must be regarded as reasonable 
on the basis of yet another considera- 
tion, It is seen from the record that 
even that sale deed was the subject of 
a reference by the registering authority 
to the Collector under S. 47A of the 
Stamp Act in the matter of market 
value of the property. The Collector 
pursued the reference proceedings, but 
ultimately held that the value of Ru- 
pees 1,12,45,977, which was set forth in 
that instrument did not involve any un- 
derstatement, but reflected the correct 
and true market value of the four tea 
estates covering the said conveyance, It 
may be observed that the Collector, in 
rendering that finding, was influenced, 
and, quite rightly so, by the fact that 
the said consideration was settled so 
much by the parties to the document, 
in a willy nilly fashion, but at a figure 
suggested by the Reserve Bank and the 
Tea Board, 


21, Having regard to all the aforesaid 
considerations, JI am satisfied that the 
Appellate Authority in the present case 
was quite justified in test checking the 
correctness of the market value of the 
property set forth in the present instru- 
ment, mainly, if not wholly on the basis 
of the earlier sale deed dated 28-6-1974, 
between the Sterling Company and 
Nonsuch, 


22. Apart from all the above. consid- 
erations, there is yet another indication 
in the record to show that the market 
value as set out in the present instru- 
ment had not been understated. It ap- 
pears from the orders of the Collector 
and the Appellate Authority that im- 
mediately following the present convey- 
ance by Nonsuch in favour of Mahavir 
the income-tax department initiated 
proceedings under Chapter XX-A of the 
Income-tax Act, 1961, It is stated that 
the Assistant Commissioner of Income- 
tax, who was the competent authority 
fcr the purpose of that Chapter, com- 
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menced proceedings against ‘the parties 
to the document, on a prima facie. view 
that the consideration set out in the 
deed of conveyance was less than the 
fair market value of the property on 
the relevant date, Fair market value, 
for the purposes of the said proceedings, 
means the price which the property in 
question would ordinarily fetch on sale 
in the open market on the date of exe- 
cution of the instrument, The record 
shows that these proceedings, however, 
were subsequently dropped on the As- 
sistant Commissioner being satisfied that 
the ‘consideration shown in the docu- 
ment was not less than the fair market 
value as defined in Chapter XX-A of 
the L-T. Act. While the dropping of the 
proceedings by the Assistant Commis- 
sioner of Income-tax under a different 
statute cannot be of any binding force 
or validity in so far as proceedings un- 
der S. 47A of the Stamp Act are con- 
cerned, the fact that the income-tax de- 


partment dropped the proceedings can 
be regarded as an indication to show 
that a taxing department which had 


gone into the subject had not found 
anything untoward in the determination 
of the market value in the document as 
on the date of the transaction. It would 


have been seen that the conception of 


fair market value, as defined in the [.-T. 
Act, is more or less the same as found 
in the definition of market value in the 
Explanation to S. 47A of the Act, 


23. For all the above reasons, the 
order passed by the Appellate Authority 
in this case has got to be sustained, The 
result is this civil revision petition fails. 
It is accordingly dismissed with costs. 

Petition dismissed. 
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S. Chellaiyan, Appellant v. S. Sathia- 
krishnan and another, Respondents, 

S, A. No. 1912 of 1977, D/- 27-2-1981.* 

Hindu Adoptions and Maintenance 
Act (78 of 1956), Ss. 20 and 22 — Bro- 
thers’ lability to contribute to marriage 
expenses of sister — Brother not in- 
heriting any property from father —~ 
Brother is not. liable, 





*Against the decree of Sub. J., Tanjore 
in A. S. No. 169 of 1975. 
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S. Chellaiyan v. S, Sathiakrishnan 


and, therefore, 


A.L R.. 


Under S. 20, a Hindu is under a legal 
obligation to maintain his or her child- 
ren so long as they are minors and in 
the case of daughters to incur the rea- 
scnable expenses of and incidental to 
their marriage. The obligation exists, 
whether there is joint family property 
or not, Under S, 22, the heirs of a de- 
ceased Hindu are bound to maintain the 
dependants of the deceased out of the 
estate inherited by them from the de- 
ceased, Therefore, brothers’ claim for 
contribution for the marriage expenses 
of the sisters from his other brothers 
could not be sustained under .these pro- 
visions where the primary liability was 
that of the father and the sons had not 
inherited any estate from the father. 
Case law discussed, (Para 12) 


Cases Referred : Chronological Paras 
AIR 1950 Mad 274; (1949) 2 Mad LJ 
732 17 
AIR 1947 PC'122 : (1947) 2 Mad LJ 37: 
1947 All LJ 376 -16 
AIR 1946 Mad 99 jl 
AIR. 1929 Mad 586: (1930) ILR 53 Mad 
84 (FB) 15 
AIR 1914 Mad 2 : (1915) ILR 38 Mad 
556 18 
(1911) ILR 34 Mad 422: 20 Mad LJ 
855 14 
(1909) 19 Mad LJ 666:4 Ind Cas 1069 14 
(1903) ILR 26 Mad 505 17 


JUDGMENT :— The second defendant 
in O. 5. No. 584 of 1972. on the file of 
the District Munsif of Thanjavur is the 
appellant herein, 


2, The suit O. S. No. 584 of 1972 was 
filed by the first respondent herein for 
partition and separate possession of his 
one-third share in the suit property. 
The plaint case is that the suit property, 
which is a house, was settled on the 
plaintiff and defendants 1 and 2, who 
are all the sons of one Sivakolundu and, 
therefore, the plaintiff is ‘entitled to 
claim an one-third: share therein,- 


3 The suit was resisted by 
second defendant alone, His case was 
that the first defendant having 
relinquished his one-third share in his 
favour, he is entitled to get two-thirds 
share in the suit: property.’ His further 
claim was that he had’ made consider- 
able improvements to the. suit property, 
-even if the plaintiff is 
granted a decree for his one-third share, 
sufficient provision has to be made: fer 


the 


1982 
the :cost. of- the said improvements, He 
also contended that three of their sisters 
having been married. by him by borrow- 
ing amounts from various sources, the 
” other two brothers have to contribute 
their respective one-third share towards 
the said borrowings, 


4, The trial Court held that the plea 
of the second defendant that the first 


defendant had relinquished his interest. 


in the suit property hag not been estab- 
lished and that the plaintiff and the 


first defendant have to contribute to- . 


wards the borrowings made by the 
second defendant for the marriages of 
their sisters, In that view the trial court 
passed a preliminary decree for parti- 
tion of the plaintiff's one-third share in 
the - suit property and directed the 


y plaintiff and the first defendant to pay. 


a sum of Rs, 1216 each to the second 
defendant towards their share of the 
debts borrowed for the purpose. of 
meeting the marnage a aa of. their 
sisters, 


5. The second’ defendant filed an’ ap“ 
peal questioning the decree of the trial 
court in so far as it rejected his plea 
based on the. relinquishment of the first 
defendant’s one-third share 
favour. The plaintiff and the first defen- 
dant filed cross-objections insofar as 
the trial court has directed them to pay 
a sum of Rs, 1,216 each towards the 
debts said to have been incurred by the 
x second defendant, Dealing with that a-~ 
peal and the cross objections the lower 
appellate court has held that the relin- 
quishment has not been duly proved, 


that- though it has been proved by the. 


second defendant that he has expended 
for the marriages of their sisters, 
plaintiff and the first defendant are not 
liable to contribute their share as they 


are not in possession of any joint family . 


property and that, in any event, the 


second defendant not having made a- 


claim for contribution towards the.mar- 
riage expenses of their sisters within 


three years, his claim should be taken. 


to have been barred by time, In this 
<+ view, the lower appellate court has re- 
jected. the appeal of the second defen- 
dant and allowed the cross-obj ections 
of the plaintif and the first defendant, 


6.: In this second appeal, though the 
Tearned. counsel for the appellant. 
tends that the evidence on 
sufficient. to establish: the .appellant’s 
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` plea--of. -reliquishment, I do, not see any 


justification. for interference with the 
concurrent. findings of both the courts 
below on that question. Both the courts 
below have specifically held, after ana- 
lysing the entire evidence, both oral and 
documentary, that the plea of relinquish- 
ment has not been established by the 
second defendant and, therefore, tha 
second defendant is not entitled to get 
the share of the first defendant on the 
basis of the said alleged relinquishment. 


7. The learned counsel for the appel- 
lant then contends that, in any event, 
the lower appellate court is not justifi- 
ed in setting aside that portion of thea 
decree of the trial court which directed 
the plaintiff and the first defendant te 
pay their share of the marriage ex- 
penses of their sisters, The lower appel- 
late court, as already stated, has given 
two reasons for reversing the decision 
of the trial court on this point. It 
has held that unless the plaintiff and the 
first defendant are found to be in pos- 
they 
are not bound to contribute for the 
marriage expenses of the sisters and 
that, in any event, the claim for mar- 
riage expenses is barred by time, 


8. The question whether there is any 
legal obligation on the part of the plain- 
tiff and the first defendant to contri- 
bute for the marriage expenses of their 
sisters will depend upon the facts whe- 
ther the plaintiff and the first defen- 
dant are ‘in possession of any joint 
family property. According to the ap- 
pellant, the house which all: the three 
brothers got under Ex. A. 1, from their 
father -Sivakolundu is a joint family 
property. and as all the three brothers 
have a share in the joint family pro- 
perty, the plaintiff and the first defen- 
dant have to contribute for the marri- 
expenses, The lower appellate 
court,. while dealing with this question, 
held that the house was the self acquir- 
ed property of Sivakolundu. and the 
property having been got by the three 
sons under a settlement deed, Ex. A. 1, 
from their father, their share in the . 
house property cannot he said to be a 
joint. family property. 


9, Though the learned counsel for the 


_ appellant contends that there is no issue 
con~- 
record is- 


as to whether the house property set- 


:-tled. on. the three sons by. Sivakolundu is 
= ancestral or. self-acquired, there are two 
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circumstances which clearly indicate 
that the property is the self-acquired 
property of Sivakolundu and it cannot 
be said to have a joint family character 
in the hands of the sons, Though there 
is no issue on the question as to whe- 
ther the house property is the self- 
acquired property of Sivakolundu, DW 4, 
the plaintiff, DW 6, the second defen- 
dant, and DW 7 the first defendant, 
have all admitted in their evidence that 
the suit property is the self-acquired 
property of their father, Apart from 
this admission on the part of all the 
parties, the settlement deed Ex. A. 14, 
contains a recital by Sivakolundu that 
the property settled thereunder is his 
own self-acquisition. In the face of this 
admitted case of the parties that the 
house property, which is the subject- 
matter of the suit, is the self-acquired 
property of Sivakolundu, no issue is 
called for, In view of the recital in Ex. 
A. 1, and the evidence of the plaintiff 
and defendants 1 and 2, the suit pro- 
perty should be taken to have been the 
self-acquired property of Sivakolundu 
and not the coparcenary property and 
his sons having got the property under 
a settlement deed and not by inherit- 
ance, they cannot be said to be in pos- 
session of it as a joint family, 


10. The learned counsel for the ap- 
pellant, however, contends that as the 
gift is to all the sons in equal shares, 
the intention of the father was that all 
the sons should take the property in the 
same way as on intestacy and, there- 
fore, the donees would be taking the 
property as joint family property, 


11. The question whether the pro- 
perty received by gift from the father 
is ancestral or not in the sons hands 
will arise only as between that son and 


his son and not as between that son 
and his brothers as against whom it 
will only be separate property as has 


been held in Pankajammal v, Partha- 
sarathi, AIR 1946 Mad 99, We are here 
concerned with a dispute between bro- 
thers, and, therefore, the question whe- 
ther the property got under Ex. A. I 
by the plaintiff and the first defendant 
is joint family property in their hands 
as against their sons. The question then 
is whether the plaintiff and the first 
. defendant, who are not in possession of 
any joint family or coparcenary pro- 
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perty, are liable to contribute for the 
marriage expenses of their sisters, 


12, Under S. 20 of the Hindu Adop- 
tions and Maintenance Act, 1956, a Hindu 
is under a legal obligation to maintain 
his or her children so long as they are 
minors and in the case of daughters to 
incur the reasonable expenses of and 
incidental to their marriage. The said 
obligation exists, whether there is joint 
family property or not. Under S. 22 of 
the Act, the heirs of a deceased Hindu 
are bound to maintain the dependants 
of the deceased out of the estate jn- 
herited by them from the deceased. 
Thus, the appellants brother’s claim 
for contribution for the marriage ex- 
penses of the sisters from his other bro- 
thers cannot be sustained under these 
provisions as the primary liability is 
that of the father ‘ and the sons have 
not inherited any estate from the father. 


13. Even if the law prior to the en- 
actment of the Hindu Adoptions and 
Maintenance Act, 1956 were to apply the 
appellant cannot succeed, It is, no doubt, 
true that under the Hindu Law a dau- 
ghter of a Hindu father is entitled to be 
maintained and married from the 
father’s estate. In fact, in a Hindu 
family the expenses of marriage of an 
unmarried daughter is a legal liability 
of the family and the sum _ spent for 
the marriage must be provided from 
family property. Thus, it is liability on 
the coparcenary itself. In case the ex- 
penses of marriage have been met by 
somebody else, that person is entitled 
to get reimbursement from the joint 
family estate. l 

14. In this case the actual expenses 
for the marriage have been incurred by 
one of the brothers and so he is entitl- 
ed to recover the same from the pater- 
nal estate, whoever has inherited it, In 
Bapayya v. Rukhamma (1909) 19 Mad 
LJ 666, it has been laid down by this 
Court that :— 


“The daughter of a Hindu is entitled 
to be paid her marriage expenses out 
of the father’s estate in the hands of 
her stepmother in the same way as she 
is entitled to be paid her maintenance, 
and this rule is not the less applicable 
to Sudras than it is to Brahmins.” 

In Kameswara Sastri v. Veeracharlu, 
(1911) ILR 34 Mad 422, Krishnaswami 
Aiyar, J., has referred to the various 
texts on Hindu Law and ultimately 


a 


y 
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came to the conclusion that the right to 
claim maintenance or marriage expenses 
by a daughter of a Hindu father can be 
enforced primarily against the father 
and the remedy by way of restitution of 
moneys paid and expenses incurred in 
connection with the marriage of a dau- 
ghter against any other person will be 
available only if such person is in pos- 
session of any joint family property. 


15. Ramesam, J., in Subbayya v. An- 
andaramayya, (1930) ILR 53 Mad 84: 
(AIR 1929 Mad 586) (FB) had observed— 


“In these cases it does not appear 
that the father was a member of the 
joint family or had ancestral property. 
The cases were discussed on the footing 
of the general obligation of a father to 
maintain or marry his daughter and it 
was held that the father was not under 
an obligation to marry his daughter, On 
the other hand, it may be said that at 
least among Brahmins and Vaisyas with 
whom pre-puberty marriage is com- 
pulsory as a religious injunction, the 
father is legally bound to marry his 
daughter.” 


16. In Rajagopala Iyer v, Venktarama 
Iyer, (1947) 2 Mad LJ 37: (AIR 1947 
PC 122) the Judicial Committee had 
observed that in the case of an unmar- 
ried daughter:— 


“her right to maintenance and mar- 
Triage expenses out of joint family pro- 
perty is in lieu of a share on partition; 
a provision should accordingly be made 
for her marriage expenses in the decree 
for partition”. 


This decision proceeds on the basis that 
an unmarried daughter’s right to get 
maintenance and marriage expenses is 
in lieu of her share in the joint family 
property. Therefore the right 
maintained and to claim marriage ex- 
penses by a daughter in a Hindu family 
will arise only if the joint family has 
got properties, 


17. In Sadhu Laxmi Sundaramma v: 
Sadhu Suryanarayana (1949) 2 Mad LJ 
732 : (ATR 1950 Mad 274) Viswanatha 
Sastri J. has taken the view that a 
Hindu father is under no legal obliga- 
tion to get his daughter married and a 
wife, who has expended money on their 
daughter’s marriage, is not entitled to 
recover it from her husband, as the ob- 
ligation to defray the expenses of the 
marriages of his sons and daughters is 
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cast by the Hindu Law upon a father 
only if there is any joint family pro- 
perty in his hands and not im _ other 
cases. In support of this view, the 
learned Judge has referred to an earlier 
Division Bench decision of this Court 
in Sundariammal v, Subramania Iyer, 
(1903) ILR 26 Mad 505, wherein it has 
been held that a Hindu father was 
under no legal obligation to get his dau- 
ghter married and that a wife who ex- 
pended money on her daughters mar- 
riage was not entitled to recover it 
from her husband, who had not got any 
joint family property in his hands. 

18. In Srinivasa Iyengar v, Thiru- 
vengadatha Iyengar, (1915) ILR 38 Mad 
i : (AIR 1914 Mad 226) it has been 

eld — 


“Provision ought to be made at parti- 
tion not only for the Upanayanam of 
brothers and marriages of sisters but 
also for the marriages of brothers who 
have not been married and such provi- 
sion ought to be made whether the pro- 
perty to be divided is merely self ac- 
quired property of the father or ances- 
tral property”, 


In this view, of the matter the lower 
appellate Court seems to have come to 
the right conclusion that since the plain- 
tiff and the first defendant are not in 
possession of any joint family property 
they are not bound to reimburse their 
share of the expenses of the marriages 
of their sisters, which is stated to have 
been incurred by the second defendant, 
In this view it is unnecessary to go into 
the question whether the claim for con- 
tribution is barred by limitation or not. 


19. The second appeal therefore fails 
and is dismissed. However there will be 
no order as to costs, 

Appeal dismissed. 
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Motor Vehicles Act (4 of 1939), Ss. 3 (1), 
2 (13), 2 (33) — Licence to drive light 
motor vehicle — Though auto-rickshaw 
is light motor vehicle, 
enable licensee to drive auto-rickshaw 
as public carrier without further auth- 
orisation to that effect. (1980) 2 Mad 
LJ 572, Foll. (Paras 11, 12) 


Cases Referred: Chronologica] Paras 
- (1980) 2 Mad LY 572:93 Mad LW 
583 8, 11 


ATR 1975 Mad 126: (1974) 2 Mad LJ 
364 . 5 
. AIR 1975 Mač 
204 = | 5 
AIR 1955 Mad 627:1955 Mad WN 312: 
1955 Cri LJ 1506 6 


N. Rosi Naidu and R. Sivakumar, for 
Appellant; B, Sitaraman and V. Sams 
bandemurthy, for Respondents, 


RAMANUJAM, J.:— This appeal has 
been filed by the insurer as against the 
award passed by the Motor Accidents 
Claims Tribunal, Madras, in O, P, 284 
of 1975. On 17-3-1975, one Basavanniah 
along with some of his friends, was mak- 
ing some purchases in the Evening 
Bazar. At that time, an  auto-rickshaw 
bearing registration No. TMZ 6631, be- 
longing to one Mrs, Chandra and insur- 
ed with the second respondent, came af 
a high speed and knocked him down, 
He sustained head injuries and became 
unconscious. Immediately he was remov- 
ed to the General Hospital. Later he 
succumbed to the injuries on 21-3-1975. 
On the pround that the driver of the 
auto-rickshaw was rash and negligent 
and the accident had occurred due to 
that rash and negligent driving, the 
widow and the children of the deceased, 
filed a claim petition before the Motor 
Accidents Claims Tribunal, Madras, 
claiming compensation of Rs. 40,000. 


250: (1974) 2 Mad LJ 


2, The claim was opposed by the 
owner of the auto-rickshaw, the first 
respondent and the insurance company, 
_ the second respondent with which the 
auto-rickshaw was insured. The stand 
taken by them was that the accident oc- 
curred solely due. to the negligence. of 
the deceased in that he suddenly crossed 
the road without observing the traffic of 
the road, that the driver of the auto- 
rickshaw was not negligent at all and 
that therefore the respondents are not 


liable to pay any compensation. They ` 


also contended’ that the compensation 
. Claimed . was. highly excessive. 


second ‘respondent ‘instante ` “company: 
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licence will not. 


The, 
' Vehicle; the “Insurarice* ‘Company’ can ` 


raised a further defence that the . driver 
of the auto-rickshasy did not possess a 
valid driving licence to drive the auto- 
rickshaw:as required under S. 3 (1) of 
the Motor Vehicles Act, and _ there. 'is 
violation of the policy conditions, in 
that, a person not authorised to drive 
the auto-rrickshaw as a public carrier, 
had been allowed to drive the vehicle. 

3. Having ‘regard to the defences 
taken, the following three points were 
set down for consideration by the tribu- 
nal 


I, Whether accident occurred due to 
the rash and negligent driving of tha 
auto-rickshaw : l 


2 To what amount of compensation 
the petitioners would be entitled? 


3. Whether the driver of the auto= . 


rickshaw was holding a valid driving 
licence to drive that vehicle and if so 
whether the second respondent is liable 
fo pay compensation? i 


4 After analysing the evidence ad= 
duced by both parties, the Tribunal held 
that. the accident occurred due to the 
rash and negligent driving of the auto- 
rickshaw by its driver and on the second 
point the Tribunal held that the com- 
pensation payable in respect of the acci» 
dent was Rs. 15,600 in all. On the third 
point, namely, whether the driver of the 
auto-rickshaw owas holding a valid 
licence to drive that vehicle, the tribu- 
nal took the view. that as the driver of 
the auto-rickshaw has been shown to 
have possessed a licence for driving a 
light motor vehicle and the auto-rick- 
Shaw being a light motor vehicle, the 
driver should be taken to have possessed 
a valid driving licence to drive an auto- 
rickshaw. In this view, the tribunal held 


-that the insurance company cannot avoid 


its liability under the policy for the ac- 
cident in question. Aggrieved by the 
award of the Tribunal, the insurer has 
filed this appeal, wherein the only con- 
tention raised is, that the driver of the 
auto-rickshaw which caused the acci- 
dent, had ‘no valid driving licence to 
drive the vehicle and that the contrary 


finding given by the tribunal cannot be 


sustained in law. Thus the only question 
that has to be considered by us in this 


` appeal is whether the driver of the auto- 


rickshaw which was involved in the 
accident had a valid licence to drive the 


‘vehicle. If the driver of the auto-rick- 


Shaw had no valid licence, tó- drive that 
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avoid its liability under the policy “as 
the policy contémplates, (1) the vehicle 
being driven by ‘any person who is in 
the insured’s: employ and is driving on 
his order or with his permission’ and 
(2) ‘the person: driving holds a licence 
to drive the vehicle or has held and is 
not disqualified for holding or obtaining 
Such a licence.’ 

5. We are now concerned at this 
stage with the second condition set out 
above. The first half of the.second con- 
tention is not materia] in this case. The 
first half refers to the expression ‘the 
person driving holds licence to. drive the 
motor vehicle’. The tribunal appears to 
have taken a cursory view of the said , 
clause and has held that as the motor 


vehicle jn this case is an auto-rickshaw ` 


and as the driver had a licence to drive 
a light motor ‘vehicle, which includes 
auto-rickshaw, the driver should be 
taken to have a valid licence for driving 
the vehicie. The tribunal has also relied 
On the following two decisions in’ sup- 
port of its view that the insurance :com- 
pany cannot disown its liability under 
the policy merely on the ground that 
S. 3 of the M. V. Act has been violated. 
In the first decision Srinivasa Roadways 
v. Saroja (1974) 2 Mad LJ 364: (AIR 
1975 Mad 126) it has been observed that 
fat p. 129) — 

“If, as is in this case, all the conditions 
faid down in the section are not repro- 
duced in the policy and the policy posi- 
tively undertakes to cover liability in 
respect of an accident caused by a per- 
son, who though not having an effective 
licence at the time of the accident, had 
not been disqualified to hold a licence, 
the company cannot, in disregard of its 
policy, fall back upon the section and 
say that despite the contract it has 
entered into to the contrary, it must be 
_ exonerated of liability.” 

‘In Madras Motors General 
ance Co. Ltd. v. Madathi Ammal, 
(1974) 2 Mad LJ 204: (AIR 1975 Mad 
250), Maharaian J. while dealing with 
the similar clauses of definition of a 
driver contained in a policy observed 
(at p. 252) — 

“That the use of. the expression “the 
person driving holds a licence to drive 
the motor vehicle or has held and is not 
disqualified for holding or obtaining such _ 

a licence” clearly contemplates a person. 
wie. although he had obtained a licence, 
which -expired . prior to’ the -accident,. did 
' not hold a valid «licence ‘on: ‘the ; date, ‘of : 
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the: accident and yet was not disqualified 
for holding or obtaining such a licence. 
The Insurance Company with its great, 


‘business experience must have thought it 


right to cover an accident caused by a per- 
son who has had considerable driving ex- 
perience, ang yet due to inadvertence or 
absentmindedness, has not chosen to re- 


_hew that licence during the period allow- 


ed by law and has been involved in an 
accident while he had not yet obtained 
a renewal, of the licence. Evidently, the 
Insurance Company trusts’ the experi- 
enced drivers. not to drive the vehicle 
rashly and negligently, this expectation 
resting upon their past performance 
rather than upon the technical but un- 
important question whether they have 
been careful and alert enough to renew 
ae licence within the period allowed ‘by 
aw.’ 


6. We do rot see any light from the 
said two decisions on the points involved 
in the present appeal. The question 
which arises here did not come up for 
consideration in those two decisions .re- 
ferred to above. The petitioner has also 
referred to the decision reported in. the 
Public Prosecutor v. Murugesan (1955 
Mad WN 312): (AIR 1955 Mad _ 627). 
wherein, the driver having licence ‘to 
had 
driven a bus. After referring to the de- 
finition of Light Transport Vehicle and 
Heavy Transport Vehicle,’ Balakrishna 
Ayyar J. held that — 


“As the definition of light transport 
vehicle in S$. 2 (13) stands, a bus or a 
taxi, whatever its weight may be, would 
be a light transport vehicle. Hence the 
Owner permitting a person who had au- 
thority to drive only a light transport 


vehicle to drive: the bus is not guilty 


under S. 5 Motor Vehicles Act.” ` 


.- % There also the present question did 
not arise. S. 2 (9) of the Motor Vehicles 
Act says “Heavy Transport Vehicle” 
means a transport vehicle the register- 
ed axle weight of which exceeds 10, 600 


_pounds or the registered Jaden weight of 
= which exceeds. 14,400 pounds. S. 2 (13) of 


the Act says — ‘Light Transport Vehi- 
cle’ means any public service vehicle 
other than a motor cab, or any goods 
vehicle other than a heavy - transport 
vehicle or a delivery van.” In that case, 


the bus involved was found to be not a 
„ heavy transport vehicle . with, reference 
to its actual, weight, either laden or un- 
“Taden; 


Therefore, it was rightly held 


` 
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that the person having a licence to drive 
a light motor vehicle was authorised to 
drive a bus which had fallen within the 
definition of a light transport vehicle 
with reference to its weight. This deci- 
Sion also does not touch the point in 
question whether a person having licence 
to drive a light transport vehicle is au- 
thorised to drive an auto-rickshaw as a 
Public carrier. 


8. This question had come wp for 
consideration before the Division Bench 
of this court, to which one of us was a 
party, in the Nationa] Insurance Co. v. 
Sugantha Kanthalambal, (1980) 2 Mad 
LJ 572. In that case also, the vehicle in- 
volved was an auto-rickshaw. The driver 
who drove the auto-rickshaw at the 
time of the accident had a licence to 
drive a light transport vehicle. The 
question arose as to whether on the basis 
of a licence to drive a light transport 
vehicle, he is authorised to drive an 
auto-rickshaw as a publie carrier. After 
referring to the definition of a light 
transport vehicle and also the provi- 
Sions of S. 3, read with Sec. 2 (13) of 
the M. V. Act, the court has. taken the 
view that even though the driver had a 
licence to drive a light transport vehicle, 
he had to obtain a speciat endorsement 
to drive such a vehicle as a public car- 
rier aS contemplated umder S. 3 of the 
M. V. Act and so long as the licence to 
drive a light motor vehicle does not 
contain an endorsement authorising the 
user of the vehicle as public carrier, the 
driver cannot be said to have a valid 
licence to drive the auto-rickshaw as a 
public carrier. Though the said decision 
applies to the facts of the present case, 
the learned counse] for the claimants (re- 
spondents 1 fo 5) contends that in that 
decision the court has not given due 
consideration and weight to the defini- 
tion of a light transport vehicle and that 
it had given an unnecessary emphasis 
on S. 3 of the M. V. Act and therefore, 
it requires reconsideration. 


9. In this case, the licence possessed 
by the driver of the vehicle had not 
been produced. Even though the appel- 
lant has called upon the driver as well 
as the owner of the vehicle, which was 
involved in the accident te produce the 
driver’s licence by a notice to produce, 
the licence has not been produced. 
Therefore, the non-production of the 
actual licence can lead to an adverSe in- 
ference that the licence, if produced, 
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would indicate that there has been no 
endorsement, authorising the licensee to 
drive the auto-rickshaw as a public car- 
rier. Neither before the tribunal nor 
before this court, any of the respondents 
is m a position to assert that the licence 
In fact contained any such endorsement. 
We have to therefore proceed on the 
basis that the licence possessed by the 
driver of the auto-rickshaw did not con- 
tam any endorsement authorising him to 
drive the aufo-rickshaw as a public 
carrier. It is in this light we have to de- 
termine the legal position as to whether 
the driver of the auto-rickshaw had a 
licence to drive the vehicle as a public 
carrier, 


10. Section 2 (5A) defines a ‘driving 
licence’ as a document issued by a com- 
petent authority under Chap. IT authoris- 
ing the person specified therein to drive 
a motor vehicle or a motor vehicle of 
any specified class or description. S. 2 (9) 
of the Act says that ‘heavy motor vehbi- 
cle’ means ‘a transport vehicle or omni- 
bus the registered laden weight of which 
Or a motor car Or tractor the unladen 
weight of which, exceeds 11,000 kilo- 
grams’. S. 2 (13) of the Act defines 
‘light motor vehicle’ means a transport 
vehicle or omnibus the registered laden 
weight of wnich, or a motor car or trac- 
tor the unladen weight of which, does 
not exceed 4000 kilograms. Section 2 (18) 
defines, ‘motor vehicle’ means any mech- 
anically propelled vehicle adapted for 
Use upon roads whether the power of 
propulsion is transmitted thereto from 
an externa] or internal source and 
includes a chassis to which a 
body has not heen attached and a 
trailer; but does not include a vehicle 
running upon fixed rails or a vehicle of 
special type adapted for use only in a 
factory or in any other enclosed pre- 
mises. A ‘transport vehicle’ has been 
defined under Sec. 2 (33) of the Act as 
a public service vehicle or a goods vehi- 
cle. Therefore a conjoint reading of 
Sections 2 (13) and 2(33) shows that 
there are two classes of light transport 
vehicles used as a public service vehicle 
and alight transport vehicle which is 
used as a goods vehicle. It is in this 
light we have to construe Sec. 3 which 
imposes the necessity for taking a driv- 
ing licence in respect of all kinds of 
motor vehicles. Section 3 (1) says that~ 

“No person shall drive a motor vehicle 
in any public place unless he holds aR 
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effective driving licence issued to him- 
self authorising him to drive the vehicle 
and no person shall so drive a motor 
vehicle as a paid employee or shall so 
drive a transport vehicle unless his driv- 
ar, licence specially entitles him so to 
0. 


11. The above section prescribes two 
requirements— (1) A person should hold 
an effective driving licence authorising 
him to drive the vehicle in any public 
place. (2) No person is permitted to drive 
amotor vehicle as a paid employee or 
a transport vehicle unless his driving 
licence specially entitles him to do so. We 
have already noted the definition of a 
transport vehicle which includes a public 
service vehicle or a goods vehicle. Ad- 
mittedly in this case, the vehicle has 
been used as a publie service vehicle. As 
a matter of fact, at the time of the ac- 
cident, the vehicle was found carrying 

assengers. Therefore, in addition to 
the usual licence for driving a 
motor vehicle in a public place, there 
should be a further authorisation to the 
driver to drive the auto rickshaw which 
alls admittedly under the definition of 
light motor vehicle as a public service 
vehicle or a passenger vehicle. The Tri- 
bunal has not referred to the definition 
of the transport vehicle though it refers 
to the definition of the light motor vehi- 
cle, as also the special requirements 
under Section 3for getting authorisation 
to drive the auto rickshaw as a public 
service vehicle. If we read the defini- 
tion of transport vehicle in Section 2 (33) 
into Section 3, it will clearly indicate 
that the mere licence to drive the tight 
motor vehicle, which includes an auto 
rickshaw, will not enable the holder of 
that licence to drive an auto rickshaw 
as a public carrier, for, that requires a 
special authorisation under the later half 
of Section 3. Therefore, we are not in- 
clined to agree with the contention of 
fhe learned counsel for the petitioner 
that the decision rendered in (1980) 2 
Mad LJ 572 requires reconsideration. In 
our view, therefore the Tribunal in this 
case is not right in holding that the dri- 
ver of the auto rickshaw can drive the 
auto-rickshaw ag a public carrier with- 
out a special authorisation as contempla- 
ted by Section 3 of the Act. In this case 


the evidence of P., W. 2, who wae ex- 
amined by the claimant, itself  cleariy 
Indicates, that the driver of the auto 


rickshaw was prosecuted under Sec. 112 
of the M. V, Act for having driven the 
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auto rickshaw aS a public carrier without 
a valid licence. From this also it is 
possible to conclude that the driver of 
the auto rickshaw, did not have the re- 
qutisite licence to drive the auto rickshaw 
as a public carrier. 


12. Having regard to the terms of the 
policy, the learned counsel] for the 
claimants would say that the strict inter- 
pretation of the proviso contained in the 
policy undey the head ‘driver’ the driver 
of the auto rickshaw in this case should 
be taken to have a licence as he had a 
licence to drive a light motor vehicle 
which includes auto rickshaw. But we, 
are of the view that the expression ‘the. 
motor vehicle’ can only be construed as 
the motor vehicle which is used as a 
passenger vehicle. As a matter of fact 
the policy itself contemplates user of the! 
vehicle as a contract carriage. Therefore’ 
the expression ‘the motor vehicle’ shoujd 
have reference only to the yehicle which 
is expected to be used as a contract car- 
rier. Unless the driver of the auto rick- 
shaw is shown to have had a licence to 
drive a contract carriage, he cannot be 
taken to have a valid licence to drive the 
vehicle which is insured as a contract 
carriage. In our view, therefore, the 
tribunal in sc far as it had passed an 
award as against the insurance company, 
is in error. 


13. The appeal is therefore allowed 
and the award, so far as the Insurance 
company is concerned is set aside. There 
will be no order as to costs. The fact 
that this appeal filed by the insurance 
company hed been allowed will not 
affect the liability of the owner of the 
auto rickshaw as declared by tha tribu- 
nal. To make the position clear we de- 
clare that the compensation as computed 
by the tribunal is payable by the owner 
ofthe auto rickshaw, the 6th respondent, 
The learned counse] for the appellants re- 
presents that pending this appeal, asum 
of Rs. 15,600 has been deposited by the 
Insurance company, in view of the in- 
terim order passed by this court. Now 
as it is heid that the insurance company 
is not liable to pay any compensation in 
respect of the accident, the insurance 
company is entitled to withdraw the 
same, 

Appeal allowed. 
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T. N. Habib Khan, Petitioner v. Arogya. 
Mary .Shanthi Lucien, Respondent. 

C. R. P. No. 870 of 1981, D/- 26-6-1981. 

(A) Tami! Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), Section 
23 (1) (b) ~ Appeal — Rent Controller 
in eviction application admitting un- 
stamped and unregistered documents im 
evidence and overruling tenant's ob- 
jection as to inadmissibility of docu- 
ments for want of stamp and registration 
— Order admitting documents js appeal- 
able since it affects rights and liabilities 
of aggrieved party. (Stamp Act (1899), 
Sections 35, 36). AIR 1921 Mad 413, AIR 
1925 Mad 1215, AIR 1929 Mad 622, AIR 
1934 Mad 383, AIR 1960 Andh Pra 155, 
AIR 1957 Andh Pra 1022, AIR 1969 Andh 
Pra 417, AiR 1973 Andh Pra 342 (FB), 
AIR 1978 All 314, AIR 1944 Bom 235 (1), 
AIR 1961 SC 1655, AIR 1961 SC 1077, 
AIR 1977 Mad 209, AIR 1978 SC 1393, 
AIR 1972 Mys 344 and AIR 1929 Mad 
522 Rel. on. AIR 1967 SC 799 Held ob- 
iter and not followed in view of AIR 
1961 SC 1655. (Para 13) 


(B) Registration Act (16 of 1908), 
Sections 2 (7), 17 (d) — Agreement to 
lease — Demise to commence only on 


happening of contingent event, viz, en` 


tenant taking delivery of possession at his 
option at future dates provided in docu- 
ments and on lessor handing over pos- 
session — Held, documents did not create 
a present demise, and, registration under 
Section 17 (d) was not necessary. (T. P. 
Act (1882), Section 105). AIR 1919 PC 79, 
AIR 1925 Cal 1087, AIR 1928 Bom 553, 
AIR 1930 Bom 210, AIR 1959 SC 620 and 
AIR 1960 Andh Pra 83 (FB) Rel. on. AIR 
1934 Mad 418, AIR 1941 Bom 346, AIR 
1949 Nag 389 and AIR 1971] & K 86, 
Refd. AIR 1925 Cal 1087, AIR 1934 Mad 
418, AIR, 1941 Bom 346 and AIR 1959SC 
620 Disting. ~ (Paras 41, 42) 
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Advocate Genera] for S. N. Balaraman 
and V. R. Gopalan, for Petitioner; V. R. 
Biksheswaran and B. T. Seshadri, for Re~ 
spondent. 


ORDER -— The petitioner herein was 
the respondent-tenant in H. R. C. No. 1584 
of 1980 on the. file of the 14th Judge, 
Court of Smal] Causes, Madras. The 
above case was instituted by the land- 
lady, daughter of one Henry Issidore, 
who is respondent in this revision, under 
Section 10 (2) (v) of the Tami] Nadu 
Buildings (Lease and Rent Control) ` Act 
(Act 18 of 1960) (hereinafter to be re- 
ferred to as the Act) on the ground of 
causing nuisance to the landlady as well 
as the lodgers of the adjacent lodge. The 
landlady has also filed two other cases 


‘in HRC Nos. 1585 and 1586. of 1980 
` against the same tenant for eviction on 


the ground of additional] accommodation 
and on the ground of wilful default re- 
Besides these three ` cases, 
there. are 9 other eviction petitions filed 
“by the brother 


"a 
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and mother of the respondent herein. All 


the eviction petitions are being tried to-. 


gether and common evidence is being led 
in HRC No.: 1584 of 1980. In the trial 
Of these cases, the father of the re- 
spondent herein, viz, Henry. Issidore is 


being examined as P.W. 1 whose evi- - 


dence is partly recorded. During the 
examination of PW. 1, three unregistered 
documents were: ‘sought to be filed on 
behalf of the eviction petitioners in all 
the cases, On behalf of the petitioner 
herein, who is the: respondent-tenant . in 
all the 12 cases, objection was raised as 
to the admissibility of these: documents, 
both under the provisions of the. Indian 


Registration Act and under the Indian, . 


Stamp Act. It is seen from the records 
that the learned Rent Controller stopped 


further examination of P. W. 1, at that 


stage and adjourned the proceedings to 
the next day, i, e, 29-1-1981, on which 
date one. Tajudin Ahmed. working as 
Manager in Hote] Impala and Impala 
Sweets belonging to the tenant filed.a 
petition in M. P. No. 59 of 1981, support- 
ed by an affidavit submitting that . the 
three unregistered documents sought to 
be filed cannot be admitted in evidence 


and requesting the Rent Controller to. 


decide as a preliminary issue, the ad- 
missibility of these three unregistered 
documents relied . On by the landlords, 
P.W.1 who is the father of the respon- 
dent herein filed a counter affidavit on 
behalf of the landlady countering the 
objections raised by the tenant and setting 
out various reasons for admitting these 
documents in evidence, Thereafter the 
tenant himself filed a reply affidavit re- 
pelling the contentions raised in the 
counter affidavit filed by Mr.’ Henry Is- 
sidore and reiterating the stand taken 
by the tenant that the three unregis- 
tered documents cannot at al] be admit- 
teq in evidence. The learned Rent Con- 
troller, on perusing the affidavits and 


documents ard hearing the arguments of -- 


the counsel representing both the par- 
ties, has passed his order dismissing the 
petition in M. P. No. 59 of 1981, hold- 
ing that the three documents sought to 


be filed do not create a present demise- 


and, therefore, it is not necessary that 
these documents should be registered 
under Section 17 (1) (d) of ‘the Registra- 
tion ‘Act, and alternatively ‘holding that 
“even if we , hold that the documents 


cannot be locked into for the reason that: 
they are not registered,, there is nothing l 
whieh prevents from. admitting in evi~, 


..- = 
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. Controller, the tenant preferred an 
peal in HRA No. 206 of 1981, question- . 


order which is merely procedural 


appeal would lie against 


. the contrary conclusion arrived at 


‘commencement of the tenancy, 


‘Mad. 157 


dence for a collateral transaction, sees. 
Dissatisfied with the order of the Rent 
ap- 


cing the validity and legality of - 
the order passed by the Rent 
Controller. It seems from the order 


of ‘the appellate authority that a conten- 
tion was raised on the strength of a de- 
cision of the Supreme Court reported in 
Centra] Bank of India v. Goka} Chand, 
AIR 1967 SC 799: (1967) 2 SCJ 828: (1967) 
1 SCR 310, that the order passed by the 
Rent Contreller is only an oo 
an 

which does not affect the rights and lia- 
bilities of the parties, and therefore, no 
such an order 


and the oniy course left open te the 
parties is to set forth the error or de- 
fect, if any, in such an order in the 


grounds of objections in his appea] in 
the fina] order in the main proceedings. 
The appeliate authority, while examin- 
ing the contention raised on behalf of 
the tenant, that al} the three documents 
do create a present demise and as such 
by 
the Rent Controller is erroneous, has 
answered the contention as follows— 


“A scrutiny of this impugned docu- 


‘ment would show that there was no dis- 


pute with regard to the rate of rent, 
descrip- 
tion of the property and period of ten- 


_aney, which are ali necessary to satisfy 
. to hold that the document 


is a lease 
agreement. If the documents are ap- 
proached wth that object it would ap- 
pear that they are inadmissible in evi- 
dence for want of registration,” 


2. After having answered the conten- 
tion of the tehant as pointed out above 
the appellate authority considering the 
proviso to Section 49 of the Registration 
Act, and referring to two decisions . of 
this court, viz. C. S. Kumarasami Goun- 
der v. Aravagiri Gounder. (1974) 1 Mad LJ 
413: (AIR 1974' Mad 239) and Rangaiya © 
Bagavathar v. Kesava Bagavathar, (1971) 
2Mad LJ 387: (AIR 1972 Mad 324), held 
that: even if these documents could not 
be admitted. for want of. registration, 
those documents could be admitted in 
evidence for collateral purposes of prov- 
ing the nature and character -of posses- 


sion, pursuant to the. above finding, the 
„appeal. was dismissed - and _the order of 
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the Rent Controller 
Hence this révision. 


3. The learned Advocate-General 
appearing on behalf of the revision peti- 
tioner-tenant after taking me through 
the three documents sought to be filed, 
submitted that these three documents do 
create a present demise and therefore 
they have to be compulsorily stamped 
and registered under the provisions of 
the Stamp Act and the Regstn. Act. He 
would further add that when the land- 
lords themselves do not put forth a spe- 
cific case that these documents are neces- 
sary for any collatera] purpose, the ap- 
pellate authority is not justified in 
rendering a decision that these docu- 
ments could be admitted for the col- 
lateral purpose of proving the na- 
ture and character of the possession. 


was confirmed. 


Countering the above submission, an 
argument was advanced by Mr. Bikshe- 
swaran, learned counsel appearing for 
the respondent, that no appeal or revi- 
sion would lie as against an order of this 
nature which is purely procedural, in 
view of the decision rendered by the 
Supreme Court in Central Bank of India 
v. Gokal Chand, AIR 1967 SC 799: 1967-1 
SCR 310, and this court in Chinnaraju 
Naidu v. Bavani Bai, C. R. P. No. 646 of 
1981* (The second cited judgment was 
rendered by this court following the 
first cited Supreme Court decision in 
Centra] Bank’s case). The learned Advo- 
cate General would urge that the order 
passed by the Rent Controller is not an 
interlocutory order, but a final order 
affecting the rights and liabilities of 
parties and, therefore, an appeal and a 
revision would lie. Mr. Biksheswaran, 
though would not agree with the finding 
of the lower appellate court as regards 
the creation of a present demise in the 
documents, would, however, attempt to 
sustain the dismissal] of the appeal inter 
alia contending that all the three docu- 
ments do not create any present demise 
and as.such these documents need not 
be stamped or registered and, therefore, 
no valid objection could be raised for 
the admission of these documents. He 
would further urge that in view of the 
judgment of the Supreme Court in Cen- 
tra] Bank's case and that of this court 
in Chinnarajiu Naidu v. Bavanj Bal, 
C. R. P. No. 646 of 1981, the appeal itself 
ought not to have been entertained and 
the present revision is unsustainable. 


*Reported in (1981) 2 Mad LJ 354, 
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4. Before adverting to the arguments 
advanced by the learned Advocate 
General and the learned counsel for the 
respondent I would like to point out 
that both the authorities below have not 
rendered any specific finding as regards 
the insufficiency of the stamps in the 
documents though they have dealt with 
the question of the necessity of the re- 
gistration of these documents. Whilst 
the Rent Controller has concluded that 
these documents do not create a present 
demise, the appellate authority without 
going deep into the matter has summarily 
disposed of the question in a very light 
vein stating ‘if the documents are ap- 
proached with that object, it would ap- 
pear that they are inadmissible in evi- 
dence for want of registration’. However, 
both the authorities have found that 


these documents at any rate could be- 


admitted in evidence for collateral 
purposes. 
5. Now I shall} formulate three 


questions for my consideration, the ans- 
wers to which, I believe, would cover 
the contentions raised by both parties — 

1. Whether the order of the Rent Con- 
troller is only an interlocutory order 
which is procedural, without affecting 
the rights and liabilities of the parties, 
and as such no appeal or revision would 
lie? 


2. Even assuming that the order of the 
Rent Controller is a final one, deciding 
the rights and liabilities of the parties, 
whether those three documents sought 
to be admitted in evidence do create a 
present demise, and if so, whether they 
are inadmissible in evidence for want of 
proper stamping and registration? 


3. Even if the documents are not pro- 
perly stamped and registered, could 
these documents be admitted in evi- 
dence for any collateral purposes in this 
case? 


Now I shall take up the questions 
seriatim: A question arose before the 
Supreme Court in Centra] Bank of India 
v. Gokal Chand AIR 1967 SC 799: (1967) 
1 SCR 310, similar to the one raised in 
this case as to the maintainability of an 
appeal against an order passed by a Rent 
Controller in an interlocutory applica- 
tion. In that case the landlord made an 
application to the Rent Controller for 
eviction of the tenant-appellant on the 
ground that he bong fide required the 
building for his occupation. The tenant 
filed an application alleging that the ac- 
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commodation in premises No. 17 Alipur 
Road where the landlord was residing, 
consisted of more than three rooms and 
consequently the landlord diq not bona 
fide require the premises and prayed for 
the issue Of a commission to inspect the 
above said premises and prepare a plan. 
The Rent Controller rejected the plea. 
As against this order of rejection, the 
tenant filed an appea] to the Tribunal, 
which held that no appeal lay from the 
above said order of the Controller 
‘u/s. 38 (1) of the Delhi Rent Control 
Act of 1958, and on this finding dismis- 
sed the appeal. The High Court also 
~ agreed with the decision of the Tribunal. 
The tenant preferred an appeal to the 
Supreme Court by special leave. A ques- 
tion arose in that appeal whether an ap- 
peal lay to the Tribunal u/s. 38 (1) of 
the Act from the order of the Controller, 
rejecting the application of the tenant 
seeking the issuance of a commission. 
Their Lordships of the Supreme Court 
after referring to S. 38 (1) of the Delhi 
Rent Control Act of 1958, observed as 
follows (at p. 800 of AIR) — 


“In the context of S. 38 (1), the words 
‘every order of the Controller made 
under this Act’, though very wide, do 
not include interlocutory orders, which 
are merely procedural and do not affect 
the rights or liabilities of the parties. In 
a pendig proceeding. the Controller 
may pass many interlocutory orders 
under Ss. 36 and 37, such as orders re- 
garding the summoning of witnesses, 
discovery, production and inspection of 
documents, issue of a commission for 
examinations of witnesses, inspection of 
premises, fixing a date of hearing and 
the admissibility of a document or the 
relevancy of a question. All these 
interlocutory orders are steps taken to- 
wards the final adjudication and for as- 
sisting the parties in the prosecution of 
their case in the pending proceeding; 
they regulate the procedure only and do 
not affect any right or liability of the 
parties. The Legislature could not have 
intended that the parties would be 
harassed with endless expenses and delay 
by appeals from such procedural orders. 
It is open to any party to set forth the 
error, defect or irregularity, if any, in 
such an order as a ground of objection 
in his appeal from the final order in the 
main proceeding. Subject to the afore- 
said limitation, an appeal lies to the 
Rent Contro] Tribunal from every order 
passed by the Controller under the Act, 
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Even an interlocutory order passed 
under S. 37 (2) is an order passed under 
the Act and is subject to appeal under 
S. 38 (1) provided it affects some right or 
liability of any party. Thus, an order of 
the Rent Controller refusing to set aside 
an ex parte order is subjec? to appeal to 
the Rent Contro) Tribunal.” 


After having made the above observa- 
tions, the Supreme Court held that the 
impugned order therein was merely a 
procedural one not affecting any right 
or liability of the appellant therein and 
dismissed the appeal, however, affording 
an opportunity to the party aggrieved 
viz. the appellant, to canvass the error, 
defect or jrregularity, if any, in the 
order in an appeal from the final order 
passed in the proceedings for eviction. 
The principle laid down by the Supreme 
Court in the above decision was reiterat- 
ed and reaffirmed by the Supreme Court 
in Bant Singh Gill v. Shanti Devi, 1968- 
1 SCJ 370: (AIR 1967 SC 1360). Follow- 
ing the above decision of the Supreme 
Court, and the judicial pronouncements 
made by this court, in particular by a 
Division Bench of this court, consisting 
of Rajamannar C. J. and Panchapakesa 
Iyer, J. in Komaraswami Goundan in re, 
1951 Mad WN 227 (1): (AIR 1951 Mad 
766) and Santhanam Iyer v. Somasundara 
Vanniyar, ILR (1958) Mad 827, and cer- 
tain other decisions, I have held in Chin- 
naraju Naidu v. Bhavani Bai, C. R. P. 
No. 646 of 1981 (order dated 24-3-1981)* 
that al} interlocutory orders passed dur- 
ing the proceeding under the TNB (L & 
R C) Act 1960, cannot be said to be 
orders coming within the meaning of 
S. 23 (1) (b) of the Act, but only the 
orders which affect the rights and liabili- 
ties of the parties, in the sense that they 
have become final orders though passed 


in an interlocutory application, 
are appealable. The learned 
Advocate General did not address any 


argument that an appeal would lie 
against an order passed in. each and 
every interlocutory application. But, 
what he would contend is that the order 
passed by the Rent Controller in the 
present case is a final order affectine the 
rights and liabilities of the petitioner here- 
in and, therefore, an appeal and then a 
revision would well lie in this case. It is 
submitted on behalf of the petitioner 
that all the three documents, each typed 
on a Stamp paper of the value of Rs. 2-50 


*Reported in (1981) 2 Mad LJ 354.. 
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but not registered, are directly hit by 
the provisions of the Stamp Act as well 
as the Regstn. Act. According to him, if 
in spite of objection raiseq by the party 
likely to be affected by the admission of 
a document, on the ground that it is not 
stamped or is insufficiently stamped the 
document is admitted and if the said ad- 
mission is not further challenged and got 
decided before the main proceeding 
reaches its finality the admissibility of 
the document cannot be questioned at a 
later stage, because the admission ‘of the 
document, when once made, becomes 
fina] affecting the rights and liabilities of 
the parties and the net result would be 
that the aggrieved party would be with- 
out any legal remedy. Therefore, accord- 
ing to the learned Advocate General, be- 
fore the main proceedings are disposed 
of, the aggrieved party has got a vested 
right to challenge the correctness of the 
order of the trial court admitting the jn- 
strument, by way of an appeal before 
the appellate court and then, if necessary, 
by way of a revision. In support of his 
contention, that the admission of ah in- 
strument by a trial. court, if not chal- 
lenged, becomes final, he cited a plethora 
of decisions, of which I would like to 
refer to some. 

6. First, he cited Venkatrama Aiyar 
v. Chella Pillai. AIR 1921 Mad 413. In 
that case, a Division Bench of this court 
has observed that where, contrgry to 
S. 35 of the Stamp Act, the trial court 
erroneously treats an unstamped promis- 
sory note as an agreement and admits it 
in evidence, after collecting duty and 
penalty, it is not open to the appellate 
court to reject the document on the 
ground of its not having been properly 
stamped. 

_% The next decision is Nagappa 
Chetti v. V. A. A. R. Firm, AIR 1925 Mad 
1215. In this case, the learned Judge 
who tried the case overruled the plea 
that an instrument filed in that case re- 
quired stamp and admitted in evidence. 
When that admission was challenged be- 
fore the Division Bench of this court the 
fearned Judges observed — 

_ “We think that we cannot in appeal 


go into the question whether it was 
rightly Or wrongly admitted. 
Section 36 -of the Stamp Act 


is clear. It says that where an instrument 
has been admitted in evidence such’ ad- 
mission shall not, except as provided -by 


S. 61,.be calle in question. at. any stage . 


of the same. suitor’. proceeding. on: the 
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ground that the instrument was not duly 
stamped ...... We do not think that it is 


open in appeal, which is merely a con- 
tinuation of the same proceeding, to 
question that document.” 


8. It was held in Venkanna v. Parasu- 
ram, AIR 1929 Mad 522, that a docu- 
ment, although endorsed according to 
O. 13, R. 4 of the Civil Procedure Code, 
cannot be deemed to be admitted in evi- 
dence, if that endorsement is made with- 
out the Judge having applied his mind 
to its admissibility, and so can be reject- 
ed in spite of such endorsement. Follow- 
ing the decisions in Venkatrama Aiyar’s 
case, AIR 1921 Mad 413, and Nagappa 
Chettiar’s case, AIR 1925 Mad 1215, a 
single Judge of this court in Venkates- 
wara v. Ramanatha, AIR 1929 Mad 622, 
where the plaintiff sued on a promissory 
note and the defendant raised the plea 
that the said promissory note was not 
admissible in evidence on the ground 
that it was not validly stamped, but the 
court of first instance marked it as an 
exhibit unconditionally, held that the 
appellate court had no jurisdiction to 
agitate the question of the admissibility 
of the instrument. 


9. Reference owas also made to 
Venkata Reddy v. Vitta Hussain ATR 1934 
Mad 383, which was followeg in S. R. V. 
Rice Mill v. Takurdas Toppandas, AIR 
1960 Andh Pra 155. See also N. Basaviah 
Naidu v. T. Venkateswarlu, AIR 1957 
Andh Pra 1022, Manavala Naicker v. 
Gopala Krishnaiah Chetti, AIR 1969 
Andh Pra 417: 1970-2 Andh WR 33; 
L. Sambasiva Rao v. T. Balakotiah, AIR 
1973 Andh Pra 342 (FB), Brij Kishore 
Rai v. Lakhan Tewari, AIR 1978 Al] 314 


and Bhagavandas v. Chhaganlal, AIR 
1944 Bom 235 (1). Much reliance was 
Placed on some of the decisions of the 


Supreme Court on this point which I 
Shall presently refer to. The Supreme 
Court in Javerchand v. Pukhraj Surana, 
AIR 1961 SC 1655, examined the scope 
and effect of Ss. 35 and 36 of the Stamp 
Act and observed as follows (at pp. 1656, 
1657) — l 


“That section (S. 36) is categorical in 
its terms that when a document has once 
been admitted in evidence, such ad- 
mission cannot be called in question at 
any stage of the suit or the proceeding . 
on the ground that the instrument had 
not been duly stamped. The only excep-` 


tion: recognised by. the - section is. the 


class-of cases: contemplated -by S: 61...... °° 
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S. 36 does not admit of other exceptions. 
Where a question as to the admissibility 
of a document is raised on the ground 
that it has not been stamped or has not 
been properly stamped, it Has to be de- 
cided then and there when the document 
is tendered in evidence. Once the court, 
rightly or wrongly, decides to admit the 
document in evidence, so far as the par- 
ties are concerned, the matter is closed. 
S. 35 is in the nature of a penal provi- 
sion and has far-reaching effects. Parties 
to a litigation, where such a controversy 
is raised, have to be circumspect ang the 
party challenging the admissibility of the 
document has to be alert to see 
that the document is nop admitteg in evi- 
dence by the court. ...... Once a docu- 
ment has been marked as an exhibit in 
the case and the tria] has proceeded all 
along, on the footing that the document 
Was an exhibit in the case and has been 
used by the parties in examination and 
cross-examination of their witnesses, 
S. 36 of the Stamp Act comes into opera- 
tion. Once a document has been admit- 
fed in evidenee, as aforesaid, it is not 
open either to the trial court itself or to 
a court of appeal or revision, to go be- 
hind that order. Such an order is not one 
of those judicial orders which are liable 
to be reviewed or revised by the same 
court or a court of superior jurisdiction”. 


10. In yet another case, viz., Kashi- 
natha v. Narsingsa, AIR 1961 SC 1077 at 
p. 1084, the Supreme Court pointed out 
that when once a document is admitted 
in evidence by the trial court, no ques- 
tion of admissibility of that document 
can be raised at a later stage of the suit 
or in appeal. It would be appropriate to 
mention here that Varadarajan J. of this 
Court (as he then was) in Madiammal v, 
Chandrakantha, AIR 1977 Mad 209, fol- 
lowing the above decision of the Supreme 
Court, and other decisions, has held that 
it was not open to the respondent there- 
in (aggrieved party) to challenge in the 
second ‘appellate stage the admission of 
the document marked as Ex. A.1 therein, 
even though the said document was in- 
admissible in evidence for want of 
stamps. 


11. A similar question arose in Ram 
©- Rattan v. Bajrang Lal, AIR 1978 SC 1393. 
In that case, the Supreme Court held 
(at p. 1395) — : 
“When the document was tendered in 
evidence by the plaintiff while in witness 
1982 Mad/tl. V..G—33....° = 
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box, and objection having been raised 
by the defendants that the document was 
inadmissible in evidence as it was not 
duly stamped or for want of registration, 
it was obligatory upon the learned trial 
Judge to apply his mind to the objection 
raised and to decide the objection in ac- 
cordance with law. Tendency sometimes 
is to postpone the decision to avoid in- 
terruption in the process of recording 
evidence and, therefore, a very conveni- 
ent device is resorted to, of marking the 
decument in evidence subject to objec- 
tion. This, however, could not mean 
that the objection as to admissibility on 
the ground that the instrument is not 
duly stamped “is judicially decided; it 
is merely postponed. In such a situa- 
tion at a later stage before the suit is 
finally disposed of, it would nonethe- 
less be obligatory upon the Court to de- 
cide the objection. If after applying 
Mind to the riva] contentions, the trial 
court admits a document in evidence, 
Section 36 of the Stamp Act would come 
into play and such admission cannot be 
called in question at any stage of the 
same suit Or proceeding on the ground 
that the instrument has not been duly 
stamped. 


Relying on the dicta laid down in the 
above-cited decisions, particularly the 
decisions of the Supreme Court, the 
learned Advocate Genera] strenuously 
and vehemently contends that if a docu- 
ment, the admission of which js under 
challenge on the ground that it is not 
validly stamped or registered, is admit- 
ted, the said admission would become 
final affecting the rights and liabilities of 
the aggrieved party and therefore the 
aggrieved party has got a right to ques- 
tion the said order admitting the docu- 
ment passed by the trial Court, by filing 
an appeal, and if unsuccessful in the 
Said appeal, by preferring a revision as 
against the same. In _ this connection 
the learned Advocate General drew the 
attention of this Court to Raghunath v. 
Seetharama, AIR 1972 Mys 344, in which 
a question arose whether a revision 
should be preferred without delay as 
against an order admitting a document 
overruling the objection raised under the 
provisions of the Stamp Act, or whether 
it could be kept for adjudication ata later 
stage. The Mysore High Court after 
having referred to the decision in Javer- 
chand’s case AIR 1961 SC 1655, held’ that 
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the order deciding a question arising 
under the Stamp Act has to be challeng- 
ed without delay in revision and cannot 
be kept for adjudication at a later stage 
and that if such steps are not taken, ‘it 
cannot be taken at a later stage. 


12. Then, the learned Advocate Gen- 
eral would submit that in view of the 
position of law settled as above, the 
judgment of the appellate authority in 


H. R. A. 206 of 1981 filed against the 
order in M.P. 59 of 1981, rejecting the 
contention of the learned counsel ap- 


pearing for the tenant (appellant herein) 
that the decision in Central] Bank of 
India v. Gokalchand, AIR 1967 SC 799 
does not bar appeals being directed 
against the order admitting an instru- 
ment in an interlocutory application and 
holding— i 

“the remedy open to the party, whose 
rights and liabilities are said to be af- 
fected in view of the contravention of 
the provisions of the Stamp Act and Re- 
' gistration Act are only after the passing 
of the fina] order by the Rent Controller 
and not as and when the order is passed 
since the passing of such an order has 
been described by the Supreme Court as 
a procedural one.” 
and consequently dismissing the appeal, 
is erroneous. According to him, the 
Observation made by the Supreme Court 
in the Centra] Bank’s caSe cannot be 
applicable to the facts of the present 
ease, for the following reasons— 

(1) The admission of the document 
overruling the objection of a party that 
the document is not admissible for want 
of stamp and registration, should be con- 
strued as a final order affecting the 
rights and liabilities of the party aggri- 
eved. The principle enunciated in the 
Centra] Bank’s case is only with refer- 
ence to the interlocutory orders which 
do not affect the rights and liabilities of 
the parties. 


(2) The lower appellate court has mis- 
directed itself in drawing its conclusion 
based on a passing observation (obiter) 
made by the Supreme Court by way of 
illustration stating that the admissibility 
of a document also would come within 
the purview of interlocutory orders pass- 
ed on applications filed under Sections 36 
and 37 of the Delhi Rent Control Act of 
1958. According to the learned Ad- 
vocate General, the said remark passed 
by the Supreme Court in that case, 
though undoubtedly would be entitled to 
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great weight, was not one passed in de- 
ciding the issue before it, but was only 
casual, made while enumerating illustra- 
tions for interlocutory orders in general, 
without actually deciding the position of 
law relating to the admission of a docu- 
ment like the one in the present case. He 
would seek to draw inspiration for the 
second submission from an observation 
made by the Supreme Court in A. D. M., 
Jabalpur v. S. Shukla, AIR 1976 SC 1207 
at p. 1378, which reiterates the view ex- 
pressed by the Supreme Court in H. H. 
Madhay Rao Jivaji Rao v. Union of 
India, AIR 1971 SC 530: (1971) 3 SCR 9. 
The observation reads thus: 


“An obiter cannot take the place of 
the ratio. Judges are. not oracles. These 
observations do not therefore have any 
binding effect and they cannot be re- 
garded as conclusive on the point. More- 
over, it must be remembered that when 
we are considering: the observations of 
a high judicial authority like this Court, 
the greatest possible care must be taken 
to relate the observations of a Judge to 
the precise issues before him and to 
confine such observations, even though 
expressed in broad terms, in the general 
compass of the question before him, un- 
less he makes it clear that he intended 
his remarks to have a wider ambit. Itis 
not possible for Judges always to ex- 
press their judgments so as to exclude 
entirely the risk that in some subsequ- 
ent case their language may be misap- 
plied and any attempt at such perfection 
of expression can only lead to the op- 
posite result of uncertainty and even ob- 
security as regards the ease on hand.” 


3. Ag pointed out by the Supreme 
Court in Mattulal v. Radhe Lal, AIR 
1974 SC 1596 at P. 1602, the decision of 
the Supreme Court rendered in Javer- 
chand’s case, AIR 1961 SC 1655 by a 
Bench consisting of four learned Judges 
must be preferred to the one rendered 
by a smaller Bench consisting of three 
learned Judges in Central Bank’s ease, 
ATR 1967 SC 799. 

4, Whilst Javerchand’s case isa direct 
authority on the question of admissibi- 
lity of a document subject to a challenge 
under the provisions of the Stamp Act, 
the decision in Centra] Bank’s case, is 
only an obiter. 


13. -On the above reasonings it was 
submitted that the decision in Central 
Bank’s caSe cannot be availed of in the 
case on hand and hence the finding of 
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the appellate authority that the inter- 
locutory order passed by the Rent Con- 
troller in M.P. 59 of 1981, is only a 
procedural one and as such no appeal 
would lie and the aggrieved party can 
canvass the correctness of the said order 
only jf he happens to agitate the final 
order by way of an appeal, should be 
vacated. I see great force in the above 
submissions made by the learneq Advo- 
cate General. Accordingly, in view of 
the authoritative enunciation of law 
laid down in the various decisions cited 
above, I hold that the impugned order 
passed by the Rent Controller on the 
question of admissibility ‘of the docu- 
ments in question is an appealable one, 
isince it affects the rights and liabilities 
lof the aggrieved party. 


14. Then, coming to the next ques- 
tion, this court has to determine whether 
the three documents sought to be admit- 
ted in evidence do create a present de- 
mise and thereby necessarily require re- 
gistration. 


15. The three documents sought to 
be admitted are described as deeds of 
‘agreement to lease’. They are dated 
13-3-1969, 16-2-1970 and 2-6-1972, re- 
spectively. They are al] umregistered 
documents. Under all these documents, 
advance amounts of Rs. 1300/-, Rs. 1200/- 
and Rs. 15,000/- respectively have been 
paid and received as security deposits. 
In all the documents, it has been recited 
that the lessor (landlord) shall deliver 
possession of the  schedule-mentioned 
properties on or before the dates men- 
tioned in each of them, viz, 4-5-1969 under 
the first document dt. 15-5-1969, 31-3-1970 
under the document dated 16-2-1970 and 
31-8-1972 under the document 2-6-1972. 
It ig also further recited in all the three 
documents that a regular registered 
lease agreement shall be executed by 
the lessee within three months from the 
date of delivery of possession at the 
cost of the lessee. 


16. Whilst the tenant would submit 
that al] the three documents contain all 
the terms and conditions of a regular 
lease, creating a present demise, the 
submission of the landlady is that no 
present demise is created under these 
documents and as such they do not re- 
quire registration. I shal] discuss about 
these rival contentions relating to the 
nature of the demise created by these 
three instruments. after referring to the 
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finding of the Rent Controller and that 
of the appellate authority. i 


17. The Rent Controller, for the dis- 
cussion made in his judgment, has given 
the following finding as to the nature 
of the demise created by those instru- 
ments— 


“A perusal of these documents shows 
that they are agreements to lease and it 
is clear that no present demise .is created 
under the said instruments. They state 
specifically that delivery of possession 
Shall take place in future and a regular 
lease deed should be executed within 
three months from the date of the deli- 
very of possession by the lessor. It is 
also clearly stated that in the event of 
the lessee failing to take delivery of the 
possession on or before a particular 
date, the lessee shal] forfeit security 
amount. Therefore, these documents are 
only agreements to lease..... It is clear 
from the documents that no present de- 
mise was created. Under the said docu- 
ments the demise was intendeq to be 
created only long subsequent to the ex- 
eculion of these documents. Hence, I 
fee] that documents mentioned above do 
not come within the purview of Sec. 17 


(i) of the Registration Act ......... There~ 
fore, it ig clear from the above, that 
the documents in question should be 


locked into to ‘ascertain the intention of 
the parties and also its terms and con- 
ditions. The documents referred to here- 
in create interest in future and not in 
present with a contingency that the lease 
may Or may nol take place. Such being 
the case, they are the documents of 
agreements, to lease and not leases pro- 
per or documents which create lease at 
present. Hence, from the decisions re- 
ferred to above which is in point, I have 
no hesitation in rejecting the contention 
of the petitioner.” 


The learned Rent Controller, for arriv- 
ing at the above conclusion, has relied 
upon the decision in Hemantakumari v. 
Midnapur Zamindari Co., AIR 1919 PC 
79, in which the Privy Council has held 
that an agreement for lease must relate 
to some document that creates a present 
and immediate interest in the land 
and that an agreement that upon the 
happening of a contingent event at a 
date which is indeterminate. and might 
be far distant a lease would be granted, 
does not satisfy the meaning of an 
“agreement for a lease”. 
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18. He has also relied upon Rangaiya 
Bhagavathar v. Kesava Bhagavathar, 
(1971) 2 Mad LJ 387: (AIR 1972 Mad 324). 


19. In the memorandum of appeal fib- 
ed before the appellate authority, chal- 
fenging the order of the Rent Controller, 
the appellant-tenant had taken a series 


of contentions to substantiate his case 
that the three documents do really 
create a present demise and that the 


Rent Controller has misinterpreted the 
documents and’ rendered his findings, 
without going through certain important 
§udicia] pronouncements which are re- 
ferred to in the memorandum of grounds. 


20. The appellate authority, in para- 
graph llof his judgment in H. R. A. 206 
of 1981, has referred to the decision of 
the Privy Counci] in Hemantakumari's 
ease (AIR 1919 PC 79), and has come to 
the following conclusion without mak- 
ins much discussion on this point, The 
conclusion reads thus— 


“A scrutiny of these impugned docu- 
ments would show that there was no 
dispute with regard to the rate of rent, 
commencement of the agency, descrip- 
tion of the property and period of ten- 
ancy, which are all necessary to satisfy 
to hold the document as lease agreement. 
If the documents are approached with 
that object, it would appear that they 
are inadmissible for want of registra- 
tion”. 

21. Even though the appellate auth- 
ority has dismissed the appeal for vari- 
ous reasons recorded in the judgment, ib 
has set aside the finding of the trial 
court that no registration is necessary as 
the documents do not create a present 
demise, and has held that they are in- 
admissible in evidence for want of re- 
gistration as mentioned above. Indeed, 
the appellate authority had not even 
referred to some of the leading decisions 
cited by the appellant-tenant in the 
memorandum of appeal, but has sudden- 
ly jumped to the above conclusion with- 
out any discussion. The learned Ad- 
vocate General would, however, attempt 
to sustain this finding. Mr. Biksheswa- 
ran, learned counsel appearing for the 
respondent-landlord would contend that 
this finding of the lower appellate court 
is erroneous and as such unsustainable 
and therefore it has become necessary for 
this Court in this revision to examine 
whether the above conclusion of the 
Tower appellate court as regards the 
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nature of the demise created by these 
three document, can be legally sustained. 


22. In the reply affidavit filed by the 
tenant in M. P. No.59 of 1981, certain 
special features appearing in the docu- 
ments are enumerated for the purpose of 
showing that these documents are agree- 
ments creating present and immediate 
interest in the properties mentioned in 
the schedule to each of the documents, 
They are— 

(a) Even though the three documents 
have been termed as agreements to 
lease, yet they contain al; the terms and 
conditions which are normally found in 
any lease agreement. 

(b) In the document dated 15-3-1969, 
an advance sum of Rs. 1300/- was paid 
at the time of the execution of the said 
document and similarly in the other two 
documents. 


(c) In al} the three documents, specific 


- reference has been made that the build- 


ing in question which was to be demised 
had already come into existence. 


(d) In al] the documents, the descrip- 
tion of the property demised had been 
stated in the schedule and also the rate 
of rent, the user of the property, etc. 


(e) It is an admitted case that all the 
three documents were acted upon and 
possession handed over to me in further- 
ance to those three documents on the 
due and respective specified dates. Under 
the first document dated 15-3-1969, pos- 
session was specified to be given on 4-5- 
1969, in the second document dated 16-2- 
1970 possession was specified to be given 
on 31-3-1970 and wnder the third docu- 
ment dated 2-6-1972 possession was spe- 


-cified to be given on 31-8-1972. 


(f) In all the three documents, it has 
been uniformly stated that a regular re- 
pistered lease would be prepared, execu- 
ted and registered but the same was 
never done. The same was not contem- 
plated till a lawyers notice was issued 
on 31-10-1979, after a lapse of ten years 
which would clearly indicate that the 
parties were never serious Or anxious to 
have a regular registered document of 
lease. If the landlord was very parti- 
cular about the regular registered lease 
deed, he would have insisted on the same 
after the first document and at any rate 
before the execution of the second, third 
and fourth documents. 


(g) There are no uncertainties or con- 
tingencies mentioned in any of the three 


a a 


1982 


documents and the terms and conditions 
are clear and specific. 


(h) A thorough reading of all the 
three documents would indicate that 
they did not belong to the second cate- 
gory of agreement to lease and there 
was no doubt or uncertainty envisaged. 
It was never the intention of the parties 
that only on the execution of a regular 
registered lease deed, possession should 
be handed over. For all practical pur- 
poses, the documents referred to above 
were treated as regular lease.” 


In addition to the above special features 
enumerated in the replication, the learn- 
ed Advocate General would add that the 
parties were fully conscious ard alive to 
all the various terms and conditions of 
the three documents and treated the 
same as lease deeds in which there are 
absolutely no uncertainties or contingen- 
cies involved and which contain in clear 


and specific terms, particulars like the 
rate of rent, the period of lease, pay- 
ment of taxes, purpose of letting out 


and the portions let out etc, and as such 
those documents do create present de- 
mise and require registration and also 
require te be duly stamped. 


23. Section 17 of the Registration Act 
enumerates the documents which require 
compulsory registration. Clause (d) of 
Section 17 (1) states that leases of im- 
movable property from year tc year or 
for any term exceeding one year Or re- 
serving an yearly rent shall be register- 
ed. Section 49 (c) of the Registration 
Act stated that no document required by 
Section 17 or by any provisicns of the 
Transfer of Property Act to be register- 
€a shal] be received as evidence of any 
fransaction affecting such property or 
conferring such property unless it has 
been registered. Of course, this is sub- 
fect to the proviso under which a docu- 
ment could be received in evidence for 
any collateral] transaction. Section 2 (7) 
of the Registration Act defines the term 
‘lease’ as including an agreement to 
lease. Section 35 of the Stamp Act 
states that lease includes an under-lease 


_ Or sub-leas€ and any agreement to let or 


sublet. Section 35 of the Stamp Act 
states that no instrument chargeable 
with duty shall be admitted in evidence 
for any purpose by any person having 
by law or consent of parties, authority 
to receive evidence, or shall be acted 
upon, registered or authenticated by any 
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such person or by any public officer, un- 
less such instrument is duly stamped. 
The section is subject to a proviso. Sec- 
tion 36 states that where an instrument 
has been admitteq in evidence such ad- 
mission shal] not, except as provided in 
Section 61, be called in question at any 
stage of the same swt or proceeding, on 
ground that the instrument has not been 
duly stamped. 

24. In the present case, the deeds 
which are characterised as agreements to 
lease immovable property, are for a 
period of five years, five years and ten 
years respectively. Therefore, we have 
to see whether these agreements to lease 
ereate a present and immediate interest 
requiring compulsory registration. A 
lease of immoveable property is defined 
in Section 105 of the T. P. Act, as a 
transfer of a right to enjoy such pro- 
perty, made for a certain time, express 
Or implied, or in perpetuity, in consid- 
eration of a price paid or promised, or 
of money, a share of crops, service, or 
any other thing of value, to be rendered 
periodically or on specified occasions, to 
the transferor by the transferee, who 
accepts the transfer on such terms. The 
test to determine whether an agreement 
falls within the definition of a lease is 
whether it has the effect of operating as 
9n immediate demise of the property. 

25. The authoritative judicial pro- 
nouncements have brought out two cate- 
gories of agreements to lease, viz, (a) 
agreement which creates q present and 
immediate interest and, (b) agreement 
which creates a future interest, which is 
contingent and indeterminate. Docu- 
ments falling under category (b) do not 
attract the provisions of the Registration 
Act and the Stamp Act and 
only the agreements which fall 
under category (a), viz, documents creat- 
ing present and immediate interest re- 
guire registration and to be duly 
stamped. 

26. The decision in Hemantakumari’s 
case, AIR 1919 PC 79 is the leading 
decision on the subject. The facts of 
that case are that the appellant therein 
filed 2 suits — Suit No. 72 of 1895, against 
the Government and Suit No. 73 of 1895, 
against one Robert Watson and Co., for 
possession of certain Jand. The latter 
suit was compromised to the effect that 
the ownership of the appellant was re- 
copnised, but Robert Watson and Cs, 
were to retain possession on certain 
terms. On success of the former suit 
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against the Government, the appellant 
agreed to grant a jote settlement of the 
land to Robert Watson and Co. The 
compromise was signed and decree fol- 
Iowed. On the appellant succeeding 
against the Government in the former 
Suit, she refused to honour the compro- 
mise decree and hence the proceedings 
were instituted to enforce specific per- 
formance of the said agreement, by the 
Successor-in-interest of Robert Watson 
and Co. The defence was that the com- 
promise agreement was not registered. 
Theiy Lordships of the Privy Council 
held as follows: 


"An ‘agreement for a lease’ which a 
Tease is by the statute declared to in- 
clude must in their Lordships’ opinion, 
be a document which effects an actual 
demise and operates as a lease. They 
think that Jenkins C. J. in the case of 
Panchanan Basu v. Chandi Charan, 
(1910) ILR 37 Cal 808:6 Ind Cas 443: 
14 Cal WN 874, correctly stated the 
interpretation of S. 17 in this respect. 
The present agreement is ah agreement 
that, upon the happening of a contingent 
event at a date which was indeterminate 
and, having regard to the slow progress 
of India litigation, might be far distant, 
a lease would’ be granted. Unti; the hap- 
pening of that event it was impossible to 
determine whether there would be any 
lease or not. Such an agreement does 
not, in their Lordships’ opinion, — satisfy 
the meaning of the phrase ‘agreement 
for a lease’, which in the context where 
it occurs aNd in the statute in which it is 
found must in their opinion relate to 
some document that creates a present 
and immediate interest in the land.” 


27. Following the above decision, the 
Calcutta High Court in Ramjoo Mahom- 
ed v. Haridas Mullick, AIR 1925 Cal 
1087 has observed — 


“It becomes necessary for the Court 
therefore to determine the meaning of 
the term ‘present demise’. It is well- 
settled that whether an agreement 
amounts to a present demise or not de- 
pends upon the intention of the parties, 
which has to be gathered from the 
language in which the agreement is 
couched.” 

In Maneklal Manila] in re, AIR 1928 
Bom 553, t.a Bombay High Court has 
pointed oul that an agreement to lease 
must amount to an actual demise and 
not an agreement that in certain contin- 
gencies a lease will be granted. See Sul- 
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tanali v. Tyeb AIR 1930 Bom 210. Re- 
liance was placed by the tenant, also on 
the decision of the Division Bench of 
this Court in Mopurappa v. Ramaswami, 
AIR 1934 Mad 418, wherein the Bench 
held that the fact that the tenancy is to 
commence from a particular date does 
not prevent the agreement being one of 
the present demise. For the same pro- 
position, the decisions in Bechardas v. 
Ahmedabad Municipality, AIR 1941 Bom 
346 and Balram v. Mahadeo, AIR 1949 
Nag 389 and Manjit Singh v. J. P. Jar- 
rawalla AIR 1971 J and K 86, can be 
referred. 

28. The Supreme Court in Triveni 
Bai v. Smt. Lilabai, AIR 1959 SC 620, on 
which much reliance has been placed by 
the tenant, while dealing with the ques- 
tion when an agreement to lease operates 
as present demise, has observed thus 
(at p. 625): 

“The heading of the document, though 
relevant, would not determine its charac- 
ter. It is true that, an agreement would 
operate as a present demise although its 
terms may commence at a future date, 
Similarly it may amount to a present 
demise even though parties may con- 
template to execute a more forma] docu- 
ment in future. In considering the effect 
of the document we must enquire whe- 
ther it contains umqualified and uncon- 
ditional words of present demise and in- 
cludes the essential terms of a lease, 
Generally if rent is made payable under 
an agreement from the date of its execu- 
tion or other specified date, it may be 
said to create a present demise. Another 
relevant test is the intention to deliver 
possession. If possession is given under 
an agreement and other terms of tenancy 
have been set out, then the agreement 
can be taken to be an agreement to 
lease. As in the construction of other 
docurrier:ts, so in the construction of an 
agreement to lease, .egard must be had 
to all the relevant and material terms; 
and an attempt must be made to recon- 
cile the relevant terms if possible and 


not to treat any of them as idle sur- 
plusage.” 
29. A Full Bench of the Andhra Pra- 


desh High Court in Sanyasi Raju V. 
Kamappadu, AIR 1960 Andh Pra 83, has 
observed as follows (at p. 87) — 


“Tf the conditions of a 
lease are fully ascertained, and if it is 
intended that the right to possession 
should vest in the lessee either imme- 


contract to 
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diately if the term is to commence at 
once or in future, if it is to come into 
operation subsequently, the instrument 
has to be regarded as a lease. Such a 
lease takes effect from the date filed for 
the commencement of the lease without 
the necessity of actual entry. If, on the 
other hand, it is only an agreement 
binding one of the parties to the agree- 
ment to lease and the other to accept it, 
it is only an executory contract since the 
legal relationship of landlord and tenant 
would not be created by and under the 
instrument. Thus, the test is whether the 
agreement itself would confer a legal 
right or whether the execution of an- 
other instrument which gave a legal 
right was in the contemplation of the 
parties. It should be construed to be a 
lease if the present demise is to be in- 
ferred from the language employed. The 
fact that it contains a stipulation for the 
execution of a forma] document subse- 
quently would not make any difference 
if the covenants mentioned therein are 
to become binding at once. If, on the 
other hand, the terms are not fully as- 
certained and some at least of the essen- 
tial conditions are to be settled at a later 
stage even if the words used indicate a 
present demise, it would not be a lease 
as defined in S. 2 (7). It is the dominant 
intention of the parties that should be 
gathered from the language in which 
the document is couched that should be 
the criterion in deciding whether a parti- 
cular instrument is an agreement to lease 
Or merely an agreement to grant a lease 
in future creating a right in a party to 
obtain a document under certain circum- 
stances or on the happening of a certain 
contingency.” 


30. Now, let me scrutinise the three 
documents in question and see from the 
language deployed therein, whether the 
dominant intention of the parties was to 
create an immediate and present demise 
Or whether the documents were only ex- 


ecutory contracts to create a lease in 
future. 
31. Admittedly, possession of the 


property was not handed over to the 
tenant on the date of the execution of 
the documents, but it was postponed to 
a later date, however, giving option to 
the tenant to take delivery, if he so 
chose, the condition being that he 
should do so on or before 4-5-1969. under 
the first document, on or before 31-3- 
1970 under the second document and 
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within 90 days under the third docu- 
ment, and that he should execute a re- 
gistered agreement (in respect 
of each of the three leases) within three 
months from the date of his taking 
delivery of possession. So far as the 
lessor ig concerned it is mentioned in 
the first two documents that he should 
deliver possession of the property to the 
tenant on or before the dates within 
which the tenant was given the option 
to take delivery of the property, and in 
the third instrument the lessor was ob- 
liged to deliver possession within ninety 
days 1. e, on or before 31-8-1972. On a 
close reading of the documents, it is 
clear that the demise was to commence 
only on the happening of the contingent 
event, viz., the tenant taking delivery of 
possession at his option at a future -date 
as provided in the document and the 
lessor handing over possession, and thus 
the above contingent event was indeter- 
minate. It was impossible on the dates 
of the execution of the above three 
documents to determine whether there 
could be a lease or not as it was contem- 
plated to depend upon certain condi- 
tions. Therefore, it cannot be said that 
the agreements to lease were to operate 
as a present demise commencing imme- 
diately or on a specified and determined 
date, leaving only the execution of a 
forma] lease agreement at a future 
date. It is unambiguous and clear from 
the recitals in the three documents 
themselves that the parties had contem- 
plated a failure of the contingency of 
the tenant taking delivery of possession 
of the property or his executing a re- 
gistered lease agreement within the 
time specified in the documents. As 
pointed out by the Privy Council] in 
Hemanthakumari’s case, AIR 1919 PC 79, 
until the happening of that event of the 
lessee taking delivery of possession of 
the property, it was impossible, to deter- 
mine whether there would be any lease 
oy not. This possibility of the failure of 
the contingencies had necessitated the 
parties to incorporate a default clause in 
oe TERT themselyes, which clause 
reads — 


“If the lessee fails to take delivery of 
possession on or hbefore...... or to execute 
a regular lease agreement at ‘his cost 
within three months from the date of 
taking possession, of the schedule men- 
tioned property at his cost, the lessee 
shall forfeit the security amount and the 
lessor be entitled to terminate this 
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agreement of the lease of the schedule 
mentioned property after giving 15 days 
notice...... as 


As a matter of fact, the parties also seem 
to have understood by the documents 
that a demise in respect of the proper- 
ties mentioned in the document should 
commence only at a future date. This is 
clear from the special] feature (e) men- 
tioned in para 3 of the reply statement 
filed on behalf of the lessee in H. R. C. 
No. 1584 of 1980, which I have already 
extracted supra. Under that clause the 
tenant states that it was understood 
that possession was specified to be given 
on 4-5-1969 under the first document dt. 
15-3-1969, on 31-3-1970 under the second 
document dt. 16-2-1970, and on 31-8-1972 
under the third document dt. 2-6-1972, 
despite the fact that the recital is to 
the effect that possession had to be given 
on or before the specified date. Admit- 
tedly no regular registered lease deed 
. was prepared, executed or registered. 


$2. No rent has been paid by the ten- 
ant, though each of the documents pro- 
vides the rate of rent to be paid from 
the. date of taking possession of the pro- 
perty. However, in pursuance of the im- 
pugned documents, a sum of Rs. 1300 
under the first instrument, a sum of 
Rs. 1200 under the second document and 
a sum of Rs. 15000 under the third decu- 
ment, have been paid by the tenant only 
as a security for the due performance of 
the obligation on his part, as mentioned 
above, under the impugned instruments 
atid for the proper and full compliance 
with the covenants contained therein 
after taking delivery ef possession of 
the- property, which security amounts 
were liable to be forfeited on the tenant 
failing to comply with the condiitions 
contained in each of the documents. The 
contention of the tenant, as seen from 
special feature (b) in para 3 of his reply 
statement, that the abovesaid amounts 
were taken as advance at the time of the 
execution of the said documents, is 
wholly incorrect and cannet be counten- 
anced. 


33. The next important thing to be 
noticed is that there is a specific clause 
in the second and third instruments, 
which spells out that the parties never 
intended to. transfer, under the docu- 


ments, any tight in favour of the trans- . 


“feree viz., the ‘lessee, to enjoy the La 
-perty as a lessee as contemplated ü/s. -105 
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of the T. P. Act. The above clause in the - 
two documents reads thus — 


l “This agreement is executed only to 
bind the parties as an agreement for 
lease and not intended to transfer any 
right over the immoveable property......” 


From the above clause one can safely 
arrive at the conclusion that the parties 
have made it clear in unambiguous and 
clear language that they never intended 
that any right over the schedule men- 
tioned property should be transferred 
under the said documents themselves in 
favour of the lessee, but that they had 
only treated the documents as binding 
them to fulfil the obligations on their 
part as contemplated therein. The im- 
pugned documents are thus only execu- 
tory in nature. The judgments relied 
upon by the learned Advocate General 
in support of his contention that 
although the lease term was to com- 
mence at a future date and a formal 
document was to be. executed engrafting 
all the conditions agreed upon, never- 
theless these documents have as a mat- 
ter of fact created a present demise, can- 
not be of any help to him in the presenf 
case. 


34. In Ramjoo Mahomed v. Haridas 
Mullick, AIR 1925 Cal 1087, cited by the 
learned Advocate General the facts were 
that the plaintiff was in possession of 
premises at all material times, both be- 
fore and after the two letters which were 
alleged to be agreements to lease. In 
that case, it has been observed by the 
Calcutta High Court while determining 
the meaning of the term ‘present demise’ 
that ‘whether an agreement amounts 
fo a present demise or not depends upon 
the intention of the parties, which is to 
be gathered from the language in which 
the agreement is couched.” 


It was only having regard to the facts 
and circumstances of that case and the 
language deployed in the documents, the 
learned Judge concluded that the parties 
intended that the two lease deeds should 
transfer to the plaintiff an immediate 
interest in the premises and that . if 
formal leases were to be executed, tha 
further documents should be settled on 
the terms set out in the plaintiffs 
letter ang would only be executed’ by 
way of further assurances and hence the 
two letters not having: ‘been registered, 
were inadmissible -by reason of the pros 


` visions of S. 49 of the Registration Act, 
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- 35. In the present ‘case, as pointed 
out by me above, possession was not 
taken by the lessee at the time of the 
execution of the documents in question 
and it was left open to him to take de- 
livery of possession or not and only on 
his so taking delivery, an interest was 
to commence under each of the docu- 
ments. Hence, the principles laid down 
in the above Calcutta decision are not 
helpful to the appellant. 


36. Very much reliance was placed 
by the Advocate General on the decision 
in Mopurappa’s ease, AIR 1934 Mad 418 
In that case, the facts were as follows: 
Mopurappa, the appellant, purchased 
the property in question on 5th Sept., 
1930. The respondent was then in posses- 
sion of the property from the vendor 
under a tenancy, which was to end on 
30-9-1931. On 14-7-1931, 
dent entered into an oral agreement in 
question, according to which the appel- 
lant agreed to give the respondent a 
three years’ lease’ at a rental of Rs. 515 
per month and the lease was to com- 
mence on 1-10-1931, and cn the same 
date, an advance of two months’ rent 
was paid. Later on, a draft lease deed 
was prepared somewhere in Aug., 1931, 
ang sent to the respondent for approval. 
The respondent refused to execute the 
lease deed. When a question arose whe- 
ther ora] agreement for a lease for three 
years amounted to a lease necessitating 


registration, a Bench of this court held 


that it necessitated qg registered docu- 
ment having regard to the fact that all 
terms and details had been settled by 
the parties and only the preparation of 3 


formal lease deed remained to be done. .- 


The learned Judges, taking into con- 
Sideration two important circumstances, 
viz, that the respondent was already in 
possession on the date of the 
Oral agreement and had also paid two 
months’ rent as advance on the same day 
of the agreement, held that there was a 
concluded agreement despite the fact 
that a forma] document was to be execut- 
ed in future. Therefore, the principles 
laid down in that decision cannot be 
availed of by the revision petitioner in 
the present case.. : 


37. In Bechardas v. Ahmedabad 
Municipality, ATR 1941 Bom 346 posses- 
sion of the property was given to the 
lessee under an agreement On. Ist April, 
1934, and from that date the" parties 
acted exactly as though the tenancy was 
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in force. The municipality wrote a let- 
ter to Bechardas,. the lessee, asking him 
to pay the money for the registered 
deed, It was contended on behalf of the 
respondent that there was no actual de- 
mise and that no immediate interest in 
the property was created and that the 
intention of the parties was that a for- 
mal lease should be executed and regis- 
tered, and therefore, until that was done, 
there was nothing which could be called 
an agreement to lease. Rejecting this 
argument, it was held that there was a 
present demise in the said case and that 
the document required registration. As 
pointed out above, possession had been 
given to the lessee and what remained 
to be done was only the execution of a 


forma] deed. The plaintiff therein had 


taken the property on lease by public 
auction. In the present case, whether 
there would be an actual lease or not 


was left at the option of the lessee and 


therefore the decision in Bechardas case 
AIR 1941 Bom 346 (349) is not helpful 
to the revision petitioner. 


38. In Trivenibai v. Lilabai, AIR 1959 
SC 620, which was strongly relied upon 
by the petitioner, it has been observed 
that while construing an agreement to 
lease, regard must be had to all the rel- 
evant and material terms and an attempt 
must be made to reconcile the relevant 
terms, if possible, and not to treat any 
of them as idle surplusage. If we ex- 
amine the documents on hand in the 
present case, it is unequivocally clear 
from the specific recitals in the second 
and third documents that the parties had 
not intended to bring about any ungua- 
lified and unconditional transfer of any 
right over the property agreed to 
be leased out, either immediately or on 
any other specified or ascertained date. 
On the other hand, the transfer was to 
take place dependent upon the option to 
be exercised by the lessee. Hence, 
though the agreements contemplated that 
possession should be given in future and 
contained. other terms of tenancy, . all 
fhe above terms are subject. to the op- 
tion to be exercised by the lessee. There- 
fore, the principles laid down in Tri- 
venibai’s case cannot go in aid of the 
case of the petitioner in view of the op- 
tion’ given to the lessee in this case. 

39. As there are a series of judicial 
authoritative pronouncements holding 
de- 


170 Mad. 


in question must govern the construction 
in finding out whether the instrument 
imparts a present and immediate de- 
mise, the court must endeavour to dis- 
cover the intention of the parties from 
the contents of the instrument and if 
in such an inquiry the court finds that 
the paramount intention of the parties 
was not to create an immediate and pre- 
sent demise, then the instrument needs 
no registration. 


40. In my view, the documents with 
which we have to deal are not similar to 
those which were in question in the deci- 
sions reliedon by the petitioner. So, the 
contention of the learned Advocate Gen- 
eral that the documents constitute a pre- 
sent demise of the property andthat the 
condition that a forma] lease was to he 
thereafter drawn up and executed was 
only in the nature of a further assurance, 
has to fail. 


41. The so-called special] features 
enumerated by the tenant in his repli- 
cation, which I have extracted in ex- 
tenso, in fact do not make out a case in 
favour of the tenant, for the reasons 
given above. As repeatedly pointed 
out by me supra, in the present case 
there is a clear indication in al the 
three documents sought to be introduced 
‘hat the parties did not intend to trans- 
fer a right to enjoy the property in fav- 
our of the lessee and to create a pre- 
sent and immediate demise. 


42. For all the reasons stated above, I 
hold that the three documents in aues- 
tion do not require to be registered as 
per the provisions of Section 17 (d) of 
the Registration Act and consequently 
cannot be said to be inadmissible in 
evidence under the provisions of S. 49 
of the said Act and they are also not 
chargeable with stamp duty as required 
by Section 35 of the Stamp Act. 


43. In the result, therefore, I set aside 
the finding of the appellate authority 
that the documents do create a present 
demise, but restore the finding of the 
Rent Controller that they do not create 
apresent and immediate demise. The 
Rent Controller and the appellate auth- 
ority have concurrently found that these 
documents could be received in evidence 
for collateral purposes. Much argu- 
ment was advanced by both the cow- 
se] on the scope of the admissibility or 
otherwise of these documents as evidence 
of the collateral transaction and both of 
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them took me through a series of deci- 
sions. Since I have given gq finding that 
these documents do not require to be re- 
gistered under Section 17 of the Regis- 
tration Act, there is no need for the ex- 
amination whether the documents 
should be admitted as evidence of any 
collateral transaction as envisaged under 
the proviso to Section 49 of the said 
Act. 

44. Accordingly, the order of the ap- 
pellate authority affirming the dismissal 
of M. P. 59 of 1981, and directing the 
admission of the three documents in 
question by the Rent Controller, is con- 
firmed, though not for the reasons set 
out by him, but for the reasons assigned 
by me. Consequently, this revision 
petition is dismissed. The Rent Con- 
troller is directed to expedite the hear- 
ing of this case and dispose it of accord- 
ing to law. No costs. 


Revision dismissed, 
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Muniandi Kone and others, Appel- 
lants v. Sri Ramanatha Sethupathi, 
Hereditary Trustee of Arulmigu Man- 
galanathaswami Temple and another, 
Respondents, 

S. A. No. 2451 of 1977, D/- 6-7-1981." 

Civil P. C. (5 of 1908), S. 9 — Suit 
of civil nature — Ritual — Meaning of 
— Right to take deity from one temple 
to another and worship at latter temple 
is a civil right — Customary right — 
Requisites — (Words and Phrases —~ 
Ritual), 

The word ‘ritual’ means ‘pertaining 
or relating to, connected with rites’, The 
word ‘rites’ is ‘a formal procedure or 
act in a religious or other solemn ob- 
servance’, The well established legal 
position is that suits relating to rites or 
rituals in a temple are not of a civil 
nature, However, the right to worship 
is a civil right which can be agitated in 
a civil court, There is no ritual in carry- 
ing or taking of a deity from one tem- 
ple to another, (Paras 7, 14, 15) 

Usage when it has force of law ripens 
into a custom. The essentials of a cus- 


*Against the decree of Sub, J. Rama- 
nathapuram at Madurai in A, S. No. 
46 of 1977, 
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tom are that it should be ancient or of 
remote antiquity or long established, 
certain, invariable, uniform and conti- 
nuous and reasonable and not open to 
objection on ground of public policy ot 
otherwise and not opposed to statute. 
The custom to be valid must also be 
obligatory or compulsory in -the sense 
that it must not be in the option of any 
person whether he would conform to it 
or not, A customary right has to be ex- 
ercised with all its obligations too, Case 
law reviewed. (Paras 16, 17) 

Thus, where the plaintiffs alleging 
that they used to take the deity from 
main temple to another temple on a 
particular day and after performing the 
worship at the latter temple were re- 
turning it to the main temple in the 
evening for a long time from time im- 
memorial and that their right to wor- 
ship in this customary way was denied, 
filed suit for declaration of their right 
and for consequent relief, Held that the 
plaintiffs have established a customary 
right to worship the deity as alleged by 
them, that if the plaintiffs’ obligation te 
make payment of certain amount has 
not been carried out by them the auth- 
orities of main temple would be justi- 
fied in not permitting the deity to be 
carried out but this does not mean that 
the temple authorities can refuse to re- 
ceive the amount and prevent plaintiffs 
from exercising the right, Having re- 
gard to the nature of custom in. the pre- 
sent case, the gap in non-exercise of 
their right did not result in lapse of 
their right, As the matter pertains to a 
civil right the trial court rightly grant- 
ed the decree, (Paras 17, 18, 19) 


Cases Referred : Chronological Paras 
AIR 1971 SC 2540: (1971) 2 SCJ 539 11 


(1970) 88 Mad LW 407 13, 16 
AIR 1961 SC 1720: (1962) 2 SCR 509 12 


AIR 1945 Mad 234 9 
AIR 1941 Mad 498: (1941) 1 Mad LJ 
322 18 
AIR 1939 Mad 494 8 
AIR 1917 Mad 868: (1916) 3 Mad LW 
512 13 
(1905) ILR 28 Mad 23: 14 Mad LJ 
171 13 


T. R. Mani and S. Chandramouli, for 
Appellants; P. Narasimhan and _ 5S. 
Muthu, for Respondents, 


JUDGMENT :— The plaintiffs in O.S. 
Wo, 102 of 1975 in the court of the Dis- 
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trict Mumsif, Ramanathapuram are the 


appellants, 


"2, The suit was filed for a declaration 
that the plaintiffs were entitled to take 
Arulmigu Mangaiperumal deity in pro- 
cession on the tenth day of Chitrotsavam 
festival and for a permanent injunction 
restraining the defendant from prevent- 
ing the plaintiffs in taking the deity in 
procession and also for a mandatory in- 
junction directing the defendant and his 
son to take the deity from the sanctum 
sanctorum for the said procession on 
every Chitra Pournami day. 

3. In Uthirakosamangai village, there 
is a tempie called Mangaleswari Sam- 
astha Mangalanathaswami temple, The 
temple is managed by the Raja of Ram- 
nad as a hereditary trustee. In the same 
temple, there is a deity of Vishnu called 
Mangai Perumal, In the month of 
Chitrai ie April-May every year, a 
festival for ten days is celebrated in the 
temple, On the tenth day festival which 
corresponds to the Chitra Pournami 
day, the plaintiffs claim, that they used 
to take the said Mangai Perumal deity 
from the main temple in the morning in 
Kuthirai vaganam to another temple 


‘ealled Govindasami temple belonging to 


the plaintiffs, In Govindasami temple, 
pooja and other services would be done 
to the deity and the deity would be re- 
turned to the main temple in the even- 
ing, The plaintiffs claim that they had 
been exercising this right for a long 
time from time immemorial, In or about 
1973, there appears to have been a fac- 
tion between the plaintiffs, who are 
Yadavas, and Pillaimars in the said vil- 
lage and the main temple under the 
management of Raja of Ramnad is pre- 
dominantly worshipped by the Pillai 
community. As their right to worship 
in this customary way was denied, the 
plaintiffs came forward with the present 
suit, 

4, The defendant denied the existence 
of any such custom or any right in the 
Yadavas taking the Mangai Perumal 
deity to the Govindasami' temple, The 
defendant also contended that the claim 
of the plaintiffs was not a civil right 
which could be adjudicated by a civil 
court, 

5. The learned District Munsif, after 
considering the oral and documentary 
evidence, held that the right claimed by 
the plaintiffs was a civil right and that 
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the jurisdiction. of the civil court was 
not excluded. A decree was, therefore, 
granted in favour of the plaintiffs as 
prayed for. On appeal, the learned Sub- 
ordinate Judge held that the right 
claimed by the plaintiffs was only in 
the nature of a right to perform a ritual 
and that the civil court cannot interfere 
in such matters, He, therefore, dismiss- 
ed the suit. The present second appeal 
has been filed by the unsuccessful 
plaintiffs, 


6. Mr. T. R. Mani, learned counsel 
Zor the appellants contended that the 
right to take the deity in procession to 
the Govindasami temple in the present 
ease was a civil right and that the civil 
court had jurisdiction, He relied on sev- 
eral decisions to be noticed presently. 
For the respondent, Mr. Narasimhan 
contended that there was no right to 
take any deity from the main temple to 
the Govindasami temple, that there was 
ho proof of the custom as pleaded and 
that the civil court did not, therefore, 
have jurisdiction. 


7, It is not in dispute that if the pre- 
sent right claimed by the plaintifis can 
be characterised as a ‘ritual’, then the 
plaintiffs cannot seek their reliefs in 
civil court and they will have to go be- 
fore the appropriate authorities consti- 
tuted under the Tamil Nadu Religious 
and Charitable Endowments Act, 1959. 
The word ‘ritual’ means “pertaining or 
relating to, connected with, rites’, The 
word ‘rite’ is ‘a formal procedure or act 
in a religious or other solemn observ- 
ance’. The question whether a right to 
carry the deity and worship it is a civil 
right or not has been examined in deci- 
sions of this court. 


8. In Narayana Mudali v. Peria- 
kalathi Mudali, AIR 1939 Mad 494 the 
question relating to an observance 
known as Kappu Kattu has been dealt 
with, Kappu Kattu is a rite whereby 
unmarried boys of a particular caste go 
through a sort of initiation which con- 
sists in the tying of a sacred string 
round the wrist as preparatory to their 
taking part along with others in the 
festival, In Sanskrit it is known as 
Raksha Bandan. The plaintiffs in the 
case before Wadsworth J, claimed a 
right of Diparathana also which consist- 
ed in the making of offerings of coco- 
nut, betel and fruits to the God on the 
pecasion of the. festival with camphor 
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being burnt. The learned Judge 
held that the courts will not endeavour 
to lay down a ritual which is to be 
followed in the worship. The position 
would, however, be different where 
there are perquisites attached to an 


office. On the facts of that particular 
ease,, it was held, that Kappu Kattu 
was a ritual which could not be the 


subject matter of a civil suit, As far as 
Deeparathana also was concerned, it was 
held, there was no difference, The civil 
court was thus held to have no jurisdic- 
tion in determining such a question, 


®, In Gounders of Vilangathur village 
rep. by Velayudha Goundan v. Udayars 
of Vilangathur village rep. by Ponnu- 
sami Udayar, AIR 1945 Mad 234, there 
was a dispute between the Vanniars or 
Gounders and the Udayars in’ a village 
called Vilangathur, Out of 80 houses, 
Vanniars live in about 40 and the other 
communities including Udayars in the 
rest of them, There is a Perumal tem- 
ple in that village and there were two 
festivals, one in February-March and 
the other in August-September every 
year. According to the Vannia or 
Gounder community, both the commu- 
nities were offering worship to the tem- 
ple and conducting the festivals, As 
Vanniars were denied their ‘rights, they 
came forward with a suit in a civil 
court. It was held by Somayya J. that 
a suit by one set of villagers against an 
aggressive set of other villagers, who 
prevented the plaintiffs from peacefully 
carrying on the processions and worship 
of a deity in a temple did not fall with- 
in S. 73 of the Madras Hindu Religious 
and Charitable Endowments Act, 1927 
and that the right of an individual to. 
worship in a particular form, as in the 
past, was a civil right, The plaintifis 
were held to have been entitled to the 
protection of the court in exercise of 
their civil right, 

10, The difference between these two 
eases may be noticed, In the case þe- 
fore Wadsworth J. it related to a ritual 
and in the case before Somayya J. it 
related to worship. The right to worship 
has always been taken to be a civil 
right, 

11, In Ugam Singh v, Kesrimal, (1971) 
2 SCJ 539: (AIR 1971 SC 2540), the 
dispute was between the Swetambaries 
and Digambaries of Jain sect. The 
Swetambaries contended that they 
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had a right to place the 
Chakshus, Dhwajadand or Kalash ac- 


cording to their right. The Digambaries 
would not worship the idol which had 
Chakshus. The result would be, if Swet- 
ambaries were to have their right, the 
Digambaries would be excluded from 
the worship, It is in this connection that 
the question whether the right claimed 
by the respective sect was a civil right 
or not was gone into by the Supreme 
Court, It was held that a right to wor- 
ship was a civil right interference with 
which raises a dispute of a civil nature 
though disputes which are in respect of 
rituals or ceremonies alone cannot be 
adjudicated by civil courts if they were 
not essentially connected with civil 
rights of an individual or a sect on be- 
half of whom a suit is filed, 


12, In Sinha Ramanuja Jeer v, Ranga 
Ramanuja Jeer, (1962) 2 SCR 509: (AIR 
1961 SC 1720), the dispute related to a 
right to first theertham in the Alwar 
Thirunagari Temple in Tirunelveli Dt. 
Subba Rao J. as he then was, brought 
out the principles at page 516 (of SCR): 
(at p. 1724 of AIR) in the following 
passages — 


“Section 9 of the C. P. Code describes 
the nature of suits which a court has 
jurisdiction to entertain, It can enter- 
tain every suit of a civil nature except- 
ing suits of which its cognisance is el- 
ther expressly or impliedly barred, As 
a corollary to this, it follows that a 
court cannot entertain a suit which is 
not of a civil nature, Prima facie, suits 
raising questions of religious rites and 
ceremonies only are not maintainable in 
a civil court, for they do not deal with 
legal rights of parties. But the Explana- 
tion to the section accepting the said 
undoubted position says that a suit in 
which the right to property or to an 
office is contested in a suit of civil na~ 
ture notwithstanding that such a right 
may depend entirely on the decision of 
a question as to religious rites or cere- 
monies, It implies two things, namely, 
(i) a suit for an office is a suit of a civil 
nature; and (ii) it does not cease to be 
one even if the said right depends en- 
tirely upon a decision of a question as 
to the religious rites or ceremonies, It 
implies further that question as to the 
religious rites or ceremonies cannot in- 
pendently ofsuch aright form the sub- 
ject matter of a civil suit, Honours 
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shown or precedence given to. religious 
dignitaries when they attend religious 
ceremonies in a temple cannot be plac- 
ed on a higher footing than the religi- 
ous rights or ceremonies, for they are 
integral part of the said rites or cere- 
monies in the sense that the said 
honours are shown to persons partaking 
in the ceremonies.” 

13. In V. Srinivasachariar v. Thata 
Desika Thathachariar, (1970) 83 Mad 
LW 407 the Vadagalies alleged that ac- 


_cording to tradition, it was an establish- 


ed custom and usage to take the idol of 
Sri Vedantha Desikar on His birthday 
round the shrines of Alwars and Achar- 
yas and the verses composed by Sri 
Desikar both in Sanskrit and Tamil 
would be recited at the time of the 
Mangalasasanam in Varadarajaswami 
Temple at Kanjeevaram, The contesting 
defendants resisted the suit denying the 
custom and usage alleged by the plain- 
tiffs and stated that only Thenkalai 
mantrams, Prabhandams and  Vazhi 
Thirunamam would be recited The swt 
was also resisted as not being maintain- 
able, In Subbaraya Mudaliar v, Vedanta- 
chariar, (1905) ILR 28 Mad 23, it was 
pointed out that a right to recite sacred 
texts in a temple is a matter of ritual 
or ceremony in a religious matter with 
which a civil court has nothing to do. 
But where the right to worship itself 1s 
denied, a suit to establish such an ordi- 
nary right would be a suit of a civil 
nature, as was held in Kadirvelu Chetti 
v. Nanjundaiyer, (1916) 3 Mad LW 512: 
(AIR 1917 Mad 868). Following these 
decisions, it was held in the above case 
that what was claimed by way of reci- 
tation of verses of Vedanta Desikar 
pertained to ritual and so the Civil Court 
cannot go into it, At page 414 the learn- 
ed Judges observed thus —. 

“Prima facie suits raising questions 
of religious rites and ceremonies only, 
are not maintainable in civi} courts, 
for, they do not deal with the legal 
rights of parties, Even so Explanation 
to 5. 9 provides that a suit in which the 
right to property or to an office is con- 
tested is a suit of civil nature, notwith- 
standing that, such right may depend 
entirely on the decision of a question as 
to religious rites of ceremonies. Two 
aspects underlie the scheme of S. 9 
C. P, C. The first is, that a suit assert- 
ing a right to an office is a suit of a 
civil nature and the second is that it 
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does not cease to be one of civil nature 
even if the said right depends entirely 
upon a decision of a question as to the 
religious rites or ceremonies, There is a 
further implication that questions as to 
religious rites or ceremonies cannot in- 
dependently (underline added) of such a 
right to an office form the subject mat- 
ter of a civil suit.” 


14, Thus, the well established legal 
position is that suits relating to rites or 
rituals in a temple are not of a civil 
nature, However, the right to worship 
is a civil right which can be agitated in 
a civil court. In the present case, the 
question is whether to take the deity 


from the main temple to the Govinda-. 


sami temple is a civil right or not. 


15. The Yadavas or Vaishnavas by 
persuasion had worshipped the deity 
Vishnu. The idea behing this festival is 
to have this deity worshipped in their 
own temple viz, Govindasami temple. 
Taking of a deity from one temple to 
another cannot be classified as a ritual. 
Transporting a deity is not doing any- 
thing to the deity as such. There is no 
ritual in carrying the deity, The wor- 
ship is to be done at the other place, 
viz, at Govindasami temple, It is this 
right to worship which was not granted 
by the defendant and so the plaintiffs 
had to agitate the matter in a civil 
court, As seen earlier, a right to wor- 
ship is a civil right and the civil courts 
have jurisdiction to adjudicate on it, 


16, The learned counsel for the re- 
spondent pointed out that there was no 
unconditional right available to the 
plaintiffs or their community and that 
the matter had not been considered as 
a matter of right much less a customary 
right. Usage and custom are not sy- 
nonymous and they must be distinguish- 
ed. Usage, when it has force of law, ripens 
into a  custom—see Srinivasachariar 
v. Thatha Desika Thathachariar, (1970) 
83 Mad LW 407 at 416 the essentials of 
a custom are that it should be ancient 
or of remote antiquity or long establish- 
ed, certain, invariable, uniform and 
continuous and reasonable and not open 
to objection on the ground of public 
policy or otherwise and not opposed to 
statute. The custom to be valid must 
also be obligatory or compulsory in the 
sense that it must not be in the option 
of any person whether he would con- 
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form to it or not-- See P, R, Ganapathi 
Iyer’s Treatise on Hindu Law, 1915 Edn. 
at page 321, and Srinivasachariar v. 
Thatha Desika Thathachariar, (1970) 83 
Mad LW 407. 


17, In the present case, the customary 
right claimed is contested on the ground 
that there have been some breaks in 
some years and that only on payment 
of Re. 1, the deity is allowed to be 
taken so that it cannot be construed to 
be unconditional and absolute, The pre- 
requisite for the payment for Re, 1 be- 
fore the deity is taken is part of the 
customary right and cannot be divorced 
from it. It is not clear as to why this 
payment of a nominal amount is insist- 
ed upon, But, in this payment, the 
plaintiffs’ community has been allowed 
to take the deity to their temple for a 
long period, This customary right was 
not exercised in certain years because 
of a dispute that the amount had not 
been paid in time, When the exercise of 
a right is conditional on a payment and 
the payment cannot be divorced from 
the right, then, if the payment was not 
made, the temple authorities would be 
justified in not permitting the deity to 
be carried out. After all, a customary 
right has to be exercised with all its 
obligations too, This does not however, 
mean” that the temple authorities can 
refuse to receive the amount and pre- 
vent the plaintiffs community from ex- 
ercising the right, Having considered the 
nature of the custom in the present 
case, I am satisfied that it fulfils all the 
requisites which are considered int 
the context of a valid custom. 


18. The question when there is a 
break or gap in the exercise of a right 
would justify the denial of the right it- 
self has come up for consideration in 
K. A, Srinivasa Ayyangar v. S. Ramanu- 
jachariar, (1941) 1 Mad LJ 322: (AIR 1941 
Mad 498). In that case, the Thengalais 
had a right to conduct certain festivals 
in a temple up to 1909. The Vadagalais 
exercised such a rightfrom 1910to 1914. 
In 1914, when the Thengalais wanted to 
exercise their right to conduct the fes- 
tival, there was an order under S. 144 
Cr. P. C. from 1914 to 1927, neither 
conducted the festival, On 3-1-1930, a 
suit was filed by the Thengalais for a 
declaration that an order under S. 144 
Cr. P. C, which the Vadagalais had 
obtained, was illegal and that the Vada~ 
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galais were not entitled to exercise any 
right in connection with the temple in 
Thirukkannamangai in Tanjore district. 
It was held that the interference by the 
Vadagalais with the right of the Then- 
galais to hold the festival not having 
been sufficiently long to give the Vada- 


galais any title, and the infringement, 
being a recurring infringement, 
the Thengalais did not lose their right 


merely because they did not institute a 
suit in respect of the first infringement. 
Similarly, in the present case, the gap 
did not result in the lapse of their right 
by the Yadavas. | 

19. Taking into account the facts 
|here, I hold that the plaintiffs have es- 
tablished a customary right to worship 
the deity by taking it from the main 
temple to the Govindasami temple on 
the tenth day of Chitrai festival, As the 
jmatter pertains to a civil right, the 
|plaintiffs will have a declaration and 
ithe other prayers incidental to that de- 
claration which have been asked for in 
the plaint will have to follow, The trial 
court rightly granted the decree and 
the lower appellate court was not justi- 
fied in reversing the judgment of the 
trial court. The second appeal is accord- 
ingly allowed but in the circumstances 
no order as to costs. 





Appeal allowed. 
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Hazarimal Panaji, Petitioner v. Tilok- 
chand Deepaji, Respondent. 

C. R. P. No. 550 of 1979, D/- 26-6-1981.* 

Presidency Small Cause Courts Act 
(1882), S. 38 — Nature and extent of 
jurisdiction under — Decision of New 
Trial Bench on issue as to maintainabil- 
ity of suit becoming fina] between par- 
ties — Later New Trial Bench has no 
jurisdiction to sit in judgment over that 
decision. (Civil P. C. (1808) Ss. 115 
and 11). 

Where the defendant without chal- 
lenging the decision of the New Trial 
Bench as to the maintainability of suit 
had participated at the trial on the 
merits after remand and the decision on 
the issue as to the maintainability of 


*To revise order of Small Cause Court, 
(Full Bench), Madras in N. T. A. No. 97 
of 1976, D/- 28-6-1977. 
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suit had become final between the par- 
ties, the correctness of that decision 


could not be reagitated by defendant 
either in the same or in any other forum. 
When the matter subsequently came be- 
fore New Trial Bench on another applic- 
ation under S. 38 of the Act, that Bench 
had no jurisdiction to reopen that issue 
and sit in judgment over the decision of 
the earlier Bench, much less proceed to 
a different conclusion. The principle in- 
volved is more fundamental than the 
principle of res judicata. For, at the stage 
when the defendant raked up the ques- 
tion of maintainability of suit before the 
later Bench, it had become a non-issue 
between the parties and pot merely one on 
which there was already a concluded ad- 
judication. Going back on what has been 
Said before in the same proceeding 
though by a different Bench is non- 
judicial and in excess of jurisdiction. 
(Paras 7, 8, 9). 
Cases Referred: Chronological Paras 
AIR 1979 Mad 173 : 1978 TLNJ 453 10 

Himmatma]l Mardia, for Petitioner. 

ORDER :— This is a revision from the 
Court of Small Causes, Madras. It arises 
Out of a suit for recovery of Rs. 500. The 
plaintiffs case was that the defendant 
took the money from him undertaking 
to return it the same day, but did not 
do so. The plaint also referred to a pro- 
missory note handed over by the defend- 
ant as security for the advance. 

2 The defendant opposed the suit. 
His plea in defence was that the suit was 
not maintainable since the promissory 
note relied on by the plaintiff was in- 
sufficiently stamped. 

3. The trial] Judge accepted the de- 
fendant’s plea and dismissed the suit. On 
application by the plaintiff for a new 
trial, the New Trial Bench held that al- 
though the promissory note was insuff- 
ciently stamped, the suit was laid by the 
plaintiff, not on the promissory note, but 
on the original cause of action. The 
Bench accordingly held that the trial 
Judge was in error in dismissing the suit 
as not maintainable. In that view, the 
Bench remitted the suit. for a tria] on the 
merits, 

4. On remand, the trial Judge heard 
evidence on both sides. The plaintiff 
gave testimony at the witness box and 
also marked a receipt and an entry in 
his accounts to prove the advance. The 
defendant in his deposition denied the 
transaction. The learned Judge disbeliey- 
ed the defendants evidence. Holding 
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that the plaintiff had proved the suit 
debt, he gave judgment for the plaintiff. 

5. This time it was the turn of the 
defendant to approach the New Trial 
Bench. The Bench, however, agreed with 
the trial Judge’s conclusion that the de- 
fendant did borrow the money from the 
Plaintiff and it remained unpaid. Having 
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defendant raked up the question of 
maintainability of the suit before this 
Bench, it had become a non-issue þe- 
tween the parties, and not merely one 
on which there was already a concluded 
adjudication. 


9, Going back on what one has said | 
before is not permitted 


confirmed the trial judge’s findings on to any rational] 
the merits, in this manner, the Bench vman being, least of all to learned. 
nevertheless entered upon an inquiry Judges. Such a thing would be quite 
into whether the suit itself was main- Rlaring if it occurs in the same proceed-, 


ing at the hands of the same Judge. That 
it has occurred in this case at different 
stages before two different Benches does; 
not make any difference. It has stil] to be; 
condemned as non-judicial, and in ex-{ 


tainable, on the plea of the defendant 
that it was laid on an insufficiently 
stamped promissory note. The learned 
Judges had before them the decision of 
the earlier Bench on the same point, but 


disagreeing with that conclusion, they 
proceeded to hold that the suit was not 
maintainable. On the basis of this con- 
clusion, they allowed the defendant’s 
new trial application and dismissed the 
plaintiffs suit. 

6. In this revision by the plaintiff, 
his learned counse] Mr. Himmatmal 
Mardia did not have to argue the question 
whether the suit was or was not main- 
tainable. He said the question does not 
arise, because it was already concluded 
by a decision of the earlier New Trial 
Bench in this case. He said that the de- 
fendant had not questioned that decision 
by filing a revision against it. The deci- 
sion had thus become final as between 
the parties. What is more, the defendant 
participated at the tria} on the merits of 
the suit claim, after its remand by that 
Bench. Mr. Mardig said that, in the 
events that happened, the subsequent 
New Trial Bench had no jurisdiction to 
reopen the issue. 


7. I uphold this contention as well 
founded. I hold that the judgment of the 
New Trial Bench under revision is in 
excess of its jurisdiction. The learned 
Judges were faced with a decision inter 
partes in the same suit on the same issue 
as to the maintainability of the suit. The 
decision had also become final as be- 
tween the parties. That being so, the 
right or wrong of that decision was not 
available for being reagitated by the 
defendant either in the same or in any 
other forum. In any case, the later Bench 
had no jurisdiction to sit in judgment 
over the decision of the earlier Rench, 
much less proceed to a different con- 
clusion. | l 

8: The principle here involved is 

nore fundamental than the principle of 
les judicata. For, at the stage when the 


cess of jurisdiction. 
10. This conclusion is too plain fo 


need any case law to support it. How- 
ever, out of respect for Mr. Mardia, I 


would iust refer to Krishnaswami 
Reddiar v. Muthu Reddiar, 1978 
TLNJ 453: (AIR 1979 Mad 173), 


which he cited as an authority. 

11. The result is that the judgment 
under revision is set aside and the de- 
cree dated lith March 1976 passed by 
the Second Judge is restored. No costs, 

Revision allowed. 
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RAMANUJAM AND 
SENGOTTUVELAN, JJ. 


Kullappan, Appellant v. Meenakshi 
(minor) and others, Respondents. 

A. A. O. Nos. 236, 307 to 313 and 314 
of 1978 and Memorandum of Cross- 
objections in A.A.O. Nos. 308 & 314 of 
1978 and C. M. P. No. 10909 of 1980, D/- 
17-2-1981.* 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-D — Civil P. C. (5 of 1908), O. 41, 
R. 27 (1) (b) — Insurer’s liability to pay 
compensation restricted to Rs. 50,000 - — 
Appeal by insured — Insurance policy if 
can be admitted as additional evidence 
in appeal. 


Where the Tribunal restricted insurer’s 
liability in respect of one accident to 
Rs. 50,000/- as per S. 95 (2) and the 
insured filed appeals contending that the 
liability of insurance company extended 
to Rs. 1,50,000/- and applied for recep- 


Madurai; 


tAgainst the order of Sub. J., 
1977, 


in A. M. Co. P. No.59 of 
Di 16-4-1978. 
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tion of insurance policy 
evidence in appeal. 


Held: Even though the Act does not 
compel insurer to insure vehicle for an 
aggregate liability of more than Rupees 
50,000/-, it is open to insurance company 
to cover a risk for a higher liability. 
Therefore the insurance policy is a 
necessary document and is essential to 
propertly and effectively dispose of the 

appeals. (Para 7) 


as additional 


(B) Motor Vehicles Act (1939), S. 95 (2) 
—- Policy providing for liability greater 
than statutory liability — Effect. 


The terms of the commercial vehicle 
comprehensive policy’ entered into be- 
tween insurer and insured showed that 
the insurer has undertaken to indemnify 
the insured to the extent of Rs. 1,50,000/- 
in respect of death or bodily injury to per- 
sons caused by or arising out of use of 
vehicle. The Tribunal awarded in aggre- 
gate a sum of Rs. 10,6000/- to various 
claimants, 


Held the entire compensation award- 
ed by Tribunal will have to be paid 
by insurance company and its lability 
could not be restricted to Rs. 50,000/-, 
the liability provided for under S. 95 (2). 

(Paras 8, 12) 

(C) Motor Vehicles Act (4 of 1939), 
S. 110-B — Quantum of compensation 
»— Factors to be considered. 


Deceased, an unmarried woman aged 
95 was earning as a teacher Rs. 310/- at 
the time of her death. Taking note of her 
promotional chances, her average earn- 
ings may be- taken at Rs. 375/- per 
mensem. Having regard to the fact that 
she would have married if she were aliye 
and the entire benefit of her earnings 
would not have gone to the claimant, 
her mother, and the family dependent 
en her earnings, twelve can be adopted 
as the multiple for capitalising the loss 
of pecuniary benefit to claimant, Having 
regard to the fact that there is Ioss of 
expectation of predominantly happy life, 
a further sum of Rs. 1200/~ can be grant- 
ed under that head. Thus the total com- 
pensation which could be awarded will 
be Rs. 30,000/-. (Para 10) 


D. Raju Venkatachalapathi and D. Sri- 
nivasaraghawan, for . Petitioner: K. C. 
. Jacob and A. Ramendran, for Respon- 
dents, 
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- RAMANUJAM J.:-— As all these ap- 
peals arise out of the claim petitions fil- 
ed by various persons in respect. of the 
same accident and . of the same 
common order of the Tribunal, it is 
convenient to deal with them together. 

2. On 9-9-1976 at about 5-55 p. m. the 
Lorry MSN 3785 belonging to the ap- 
pellant and a taxi MSL 6872 belonging 
to one Padma Shannmugham collided 
near Pandiyarajapuram Sugar Mills on 
the Dintigul Madurai road. As a result 
of this collision all the 12 passengers in 
the taxi, including the driver, sustained 
serious injuries and seven of them died 
as a result of the injuries. Nine out of 
the 12 passengers fileq claim petitions. 
Seven claims related to the seven pensons 
who died anti two related to the injured 
persons. All the nine claim petitions 
had been filed on the basis that the ac- 
cident was due exclusively to the rash 


and negligent driving of the lorry by 
its driver. 
3. The claim petitions were opposed 


by the owner of the lorry as well as 
the: Insurance Company with which the 
lorry had been insured. The owner of 
the lorry contendent that the accident 
was due to the rash and negligent driv- 
ing of the taxi, which was heavily over- 
crowded and which was driven by a per- 
son who hati no valid licence to drive. 
His specific case is that the lorry was 
trying to overtake a bullock cart going 
in front and at the time of such over- 
taking the tourist taxi came and hit the 
lorry, even though it could have swerv- 
ed to its left and avoided hitting the 
lorry. He also contentied that in any 
event the taxj driver has also contribu- 
ted by his negligence to the accident and 
therefore the owner of the taxi should 
also be helq jointly liable to pay the 
compensation for the various claimants. 
It was also contendet] that the compen- 
sation claimed by the various claimants 
was highly excessive. 

4. The Insurance company resisted 
the claims by practically taking the same 
stand as that of the lorry owner. In 
addition, it raiseq the Wefence that, in 
any event, its liability in respect of the 
various claims arising out of the same 
accident cannot exceed Rs. 50,000/- as 
Sec, 95 (2) of the Motor Vehicles Act 
has limited the aggregate liability in re- 
spect of one accident to Rs. 50,000/-. 

5. The Motor Accitients Claims Tri- 


-bunal (IV, Additional Subordinate Judge) 
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Madurai, set down the following two 
points as arising for consideration in 
all the claim petitions— 


1. Whether the accitlent took place on 
account of the rash and negligent driv- 
ing of the first respondent’s lorry MSM 
3785 by his driver? 

2. Are the petitioners entitled to com- 
pensation and if so, to what extent and 
from which of the respondents? 


After analysing the evidence both oral 
and documentary, adduced by all the 
parties, the Tribunal held that the ac- 
cident was due to the composite negli- 
gence of both the driver of the lorry as 
well as the driver of the tourist taxi and 
apportioned the liabilities of the lorry 
. driver and the taxi driver in the propor- 
tion of 60:40. On this basis, the Tribu- 
Nal proceeded to determine the quantum 
of compensation payable to each of the 
claimants and fixed the aggregate amount 
of compensation payable by the lorry 
owner towards his 60 per cent liability 
at Rs. 1,06,800/-. However, the Tribunal 
restricted the liability of the insurance 
company to Rs. 50,000/-, based on the 
statement made by the insurance com- 
pany in jts counter statement filed in 
al] the claim petitions that its overall 
liability is limited to Rs. 50,000/- in re- 
spect of one accident, as per Section 95 
-(2) of the Motor Vehicles Act. 

6. Agerieved by the awards passed 
the Tribunal in all these cases the owner 
of the lorry has filed the above appeal 
questioning the awara of compensation 
and two of the claimants, namely 
the claimants in O. P. 51 and 58 of 1977, 
have filed memorandum of cross objec- 
tions in the related appeals, namely 
C. M. A. Nos, 308 and 314 of 1978 res- 
pectively seeking higher compensation 
We will dea] with the said memoranda 
of cross objections a little later, 

7. We will now proceed to deal with 
the main appeals filed by the owner of 
the lorry. In all the appeals filed by 
the appellant, it has been contented that 
the liability of the insurance company is 
not limited to Rs. 50,000/- as assumed 
by the Tribunal, but it extends to a sum 
of Rs. 1,50,000/-. In support of this 
contention he has filed C.M.P. 10909 
of 1980, in C.M.A. No. 236 of 1978 
under Order 41, Rule 27 C. P. Code, 
praying for reception of the insurance 
policy as atiditional evidence in the ap- 
peal. Though this application for re- 
ception of the said additional evidence 


Kullappan v. Meenakshi 


A.L R, 


before this court a? the appellate stage is 
resisted by the insurance company we 
are of the yiew that the insurance policy 
1s Necessary for a proper and effective 
disposal of'the appeals before us, for, the 
appellant has mainly questioned the 
awards of the tribuna] in al] these cases 
on the grounds that it had restricted the 
liability of the insurance company to an 
aggregate sum of Rs. 50,000/-, on the 
basis that as per the terms of Section 95 
(2) of the Motor Vehicles Act, the liabi- 
lity of the insurance company is limited 
to Rs. 50,000/- overlooking the fact that 
the insurance company has entered into 
a comprehensive policy agreeing to in- 
demnify the insurer to Rs. 1,50,000/- on 
payment of a higher premium. To teal 
with the contention put forward by the 
appellant in al] these appeals that the 
insurance company had agreed for a 
higher liability than the one provided in 
Section 95 (2) (b), we have to peruse 
the terms of the policy which wil] en- 
able us to determine the controversy 
ralseq in the appeals by the appellant. 
It is not in dispute in this case that the 
insurance company did not file and rely 
on the insurance policy before the tri- 
buna] and it relied only on the statutory 
provision in Section 95 (2) of the Motor 
Vehicles Acts under which to satisfy the 
provisions of the Act the insurer need 
not insure the vehicle for more than an 
aggregate sum of Rs. 50,000/-. Though 
the Act does not compel] the insurer to 
insure a lorry for an aggregate liability 
of more than Rs. 50,000/- it is open to 
the Insurance company to cover a risk 
for a higher liability. Therefore, not- 
withstanding the objections raised by the 
insurance company that the insurance 
policy not having been filed before the 
Tribunal by the appellant, it should not 
be entertained at the appellate stage, we 
are of the view that the insurance policy| 
is a necessary document and is essential 
to properly and effectively dispose of the 
appeals befOre us, We therefore, receive 
the said document as atiditional evidence 
invoking the power under Order 41, 
Rule 27 (1) (b), C. P. Code, and mark the 
said policy in the appeals as Ex, R. 3, 

8. A perusal of the policy, which has 


been now marked as Ex. R. 3, shows 
that jt provides for the limits of two 
kinds of liabilities. Under the head 


‘Limits of liabilites’ this is what it says— 

“Limit of the amount of the company’s 
liability under Sec, IJI-1 (1) in respect 
of any one accident, ........unlimited, 
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Limit of the amount of the company’s 
liability u/s, II-1 (ii) in respect of any 
one claim, or series of claims arising 
out of one event, Rs, 1,50,000/-.” 
It should be noted that under the frst 
clause the printed words ‘Such amounts 
as is necessary to meet the requirements 
of the Motor Vehicles Act. 1939” have 
been scored out and the wora ‘unlimited’ 
has been typed in its place ang that 
under the second clause the printed 
figure '50,000/-’ has been scored out 
and in its place ‘1,50,000/-” has been 
typed. This alteration indicates that the 
insurer undertook a higher liability than 
the one contemplated by the provisions 
of the Motor Vehicles Act. Having 
apreed to bear a larger liability to the 
extent of Rs. 1,50,000/-, in respect of a 
single accident, it is not open to the in- 
Surer now to rely on the provisions of 
the Motor Vehicles Act and say that its 
liability is limited to the labi- 
lity provided under Sec. 95 (2) of the 
Motor Vehicles Act. As already pointed 
out, even though the insurer is required 
to insure a vehicle only to the extent of 
Rs. 50,000/~ it is always open to the in- 
surer to accept a higher liability on 
payment of a higher premium. In this 
case the policy is stated to be a ‘com- 
mercial vehicles comprehensive policy’ 
and the insurer has agreed to bear a 
total liability of Rs, 1,50,000/- in respect 
of one claim or series of claims arising. 
out Of one event coming under Sec. H-1 
(ii) of the policy. The liability in re-- 
spect of the claims arising under Sec- 
tion Il-1 (i) of the policy is unlimited 
and in this case the liability has been 
claimed under Section II-1 4i). There- 
fore, the liability of the insurance com- 
pany is unlimited in respect of these 
daims. Since the Tribuna] proceeded 
only on the basis of the provisions con- 
tained in Section 95 (2) of the Motor 
Vehicles Act, it has limited the aggregate 
Viability of the insurance company to 
Rs. 50,000/~. But the actual contract 
between the insurer and the insured, as 
can be gathered from the terms of the 
imsurance policy, Ex. R. 3, shows that 
the insurance company has ` undertaken 
an unlimited liability in respect of the 
death or bodily injury to persons caused 
by or arising out of the use of the 
Iorry. In this view of the matter the 
Insurance company has to bear the en- 
fire liability arising out of the death or 
bodily injury to all the claimants in 
these cases, In this case, holding ‘ the 
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Insurance company a; liable only to the 
extent of Rs. 50,000/-, the tribuna] has 
chosen to ‘apportion the compensation 
fixed in each case as between the insur- 
ance company and'the owner of the 
lorry on some rough and ready basis. 
Now that we have helt that the entire 
liability has to be borne by the insur- 
ance company ‘alone there ig no question 
of any apportionment of the liability be- 
tween the owner of the lorry anq the 
Insurance company. We have, therefore, 
to hold that the entire compensation in 
all the cases will have to be ` paiq by 
the Insurance company, \ 


§ Now coming to the memorandum 
of cross-objections filed in C.MLA. 308 
of 1978, It is seen that the claim in 
this case was with regard to the damages 
caused to the taxi as a result of the ac 
cident. 


The claim in that regard was 
for a sum of Rs. 20,000/-. The Tribunal 
has awarded a compensation of Ru- 


pees 17,000/- ang the lUiability of the 
lorry owner was Uetermined at 60 per 
cent thereof, that‘is a sum of Rs. 10,200/-. 
Though in the cross objections a further 
Sum of Rs. 5,000/- is claimed by way of 
damages, we do not see any ground for 
interfering with the quantum of com- 
pensation awarded by the tribunal, Even 
according to the evidente of P. W. 7, who 
is the husband of the claimant, the car 
had been valued at Rs. - 21,000/- when 
the car was insured. Therefore, it can 
easily be assumed that the value of the 
car was Rs. 21,000/- at the time of the 
accident. Having given the value of the 
ear at the time of insuring the car as 
Rs. 21,000/- it ig not open to the claim- 
ant to say that the car was worth much 
more than Rs. 21,000/-. Admittedly the 
damaged car has been sold for Rs. 4,000/-. 
Deducting the saig sum of Rs. 4,000/- the 
damages can only come to Rs. 17,000/- 
which is the Hamages fixed by the tribu- 
nal. We therefore s€e no reason to 
interfere with the quantum of compen- 


_ sation awarded as damages to the car 


in O. P. 51 of 1977. The memorandum of 
cross objections filed in C.M. A. 308 of 
1978, therefore, fails arid it is Uismissed. 

10. Coming to the memorandum of 
cross-objection filed in C. M. A. 314 of 
1978, it is seen that the claim has been 
made by the mother of the deceased 
Sukumari, who was a teacher receiving a 
salary of Rs. 330/- at the time of her 
death. The tribunal, taking note of her 


` promotional chances if she- hati been 


alive, determined the average earnings 
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of the deceased at Rs. 375/- per mensem. 
Taking note of the age of the claimant, 
the tribuna] has adopted ten as the 
multiple for capitalising the loss of the 
pecuniary benefit to the claimant. In the 
memorandum of cross objections fhe 
claimant seeks a higher compensation, 
It is pointed out by the Tearned counsel 
for the cross objector that having re- 
gard to the age of the deceased as well 
as the age of the claimant, the multi- 
plier of 15 should have been adopted by 
the tribunal and the atiloption of 10 a5 
multiplier: cannot be justified ` on the 
facts and circumstances of the case 
However, having regard to the fact that 
the deceased was aged 25 at the time 
lof her Heath, it can easily be assumed 
ithat in a few years time she would have 
married if she were alive and the entire 
benefit of her earnings would not have 
‘gone to the claimant. At the same time, 
it cannot be said that as soon as she 


pot . married the deceased Sukumar - 


would have stopped any payments to her 
mother. The evidence of the claimant 
clearly indicates that the deceasetl was 
the only earning member of the family 
and the entire family depended on her 
earnings. Having regard to all these 
leircumstances, we can easily atiopt 12 as 
the multiplier. On that basis, the com- 
pensation payable in O.P. 58 of 1977 
Iwill come to Rs. 28,800/-. But having 
regard to the fact that there is loss of 
jexpectation of a predominantly happy 
life, a further sum of Rs. 1,200/- can be 
granted under that head. Thus, the 
total] compensation which could be 
awarded in O. P. 58 of 1977 will come to 
Rs. 30,000/- since the tribunal has ap- 
portioned the liability between the lorry 
ang the car in the ratio of 60:40, the lia- 
bility of the owner of the lorry comes to 
Rs. 18,000/-. We allow the memorandum 
of cross objections in C. M. A. 314 of 
1978, in part and modify the award of 
the tribunal in O.P. 58 of 1977 anu fix 
the liability of the lorry owner as also 
the insurance company at Rs. 18,000/-. 


11. The result is that all the appeals 
and the memorandum of cross objections 
in C. M.A. 314 of 1978 are allowed in 
part and the second respondent insur- 
ance company in all the appeals is made 
liable for the total compensation pay- 
able in respect of all the claimants. 

12. In view of the fact that the in- 
surance company has not placet before 
\the Tribunal] the tree state of affairs, by 

producing 
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suppressed the same and persuaded the 
tribunal to holti that its liability is 
limited to Rs. 50.000/- quite contrary to 
the terms of the policy under which ifs 
liability is wnlimited, we direct the m- 


surance company to pay the costs of 
the appellant in all these appeals to 
show our displeasure. Counsel’s fee 
Rs. 200/- in each. 

13. The learned counsel for the ap- 
pellant, the owner of the lorry. repre- 


sents that pending these appeals, and in 
pursuance of the interim orders passed 
by this court, he has deposited a sum of 
Rs, 15,000/~ and given security for the 
balance, and now that the appeals have 
been allowet] and the insurance company 
has been made liable for the aggregate 
of the compensation amounts, the appel- 
Tants may be permitted to withdraw the 
said sum and also have the security bend 
cancelled. Having regard to the fact 
that the appeals have been allowed and 
the liability for payment of the entire 
compensation amount has been cast on 
the Insurance company, the appellant is 
entitled to withdraw the sum of Ru- 
pees 15.000/- already deposited by him 
along with accrued interest if any and 
to have the security bond cancelled. 

14. It is stated by the learned coun- 
se] for the claimants that the Insurance 
company has deposited only a sum of 
Rs. 40,000 and it has to deposit the bal- 
ance and that the sum of Rs. 3,600/- 
awarded by this court, in C.M. A. 314 
of 1978 in addition to the sum awarded 
by the tribunal should carry interest at 
6 per cent from the date of the peti- 
tion. Hence, there will be a Uirection 
to the insurance company to pay the 
balance of the compensation payable to 
the claimants within six weeks from 
this date with interest at the rate and 
from the date mentioned by the tribunal. 

Ordered accordingly: 
eas 
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GOKULAKRISHNAN, Offig. C. % 
_AND VENUGOPAL, J. 

M. Manirajan, Appellant v. Assistant 
Commissioner of Police, Mylapore Range, 
Madras and others, Respondents, 

W. A. No, 756 of 1980, D/- 9-11-1981" 

Madras City Police Act (3 of 1888), 


*Against Order of Mohan J. Dj- 96-11= 
1980. pe | 
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Tenant running lodging house in rent- 
ed building under licence — Refusal to 
renew licence on ground that problem 
of Jaw and order will arise because of 
owner’s refusal to give consent is in- 
valid — S. O. 63 (8) does not apply. 
Where the tenant was running a 
lodging house in the rented building 
under a valid licence, refusa] by the 
police authorities to renew the licence 
under S. 36 on the ground that problem 
of law and order will be created merely 
because the new owner of the building 
has not given his consent for renewal] of 
the licence is invalid as the tenant would 
be deemed to have become a statutory 
tenant under the new owner and prolec- 
ted under T. N. Rent Act, Standing 
©. 63 (8) has no application because it is 
not a case wherein any transfer of the 
tea shop etc, is being made but is a 
case in which the tenant wants renewal 
of licence for running the lodging house 
which he was having previously. 
(Paras 2, 4) 


V. Sridevan, for Appellant; 
Pleader, for Respondents, 


GOKULAKRISHNAN Ofig. C. J.:— 
The appellant herein filed the writ peti~ 
tion making the Assistant Commissioner 
of Police, Mylapore Range, the Deputy- 
Commissioner of Police, Law and 
Order (South) Madras and the Commis- 
sioner of Police, Egmore, as party res- 
pondents, for the issue of a writ of 
certiorari calling for the records of 
the third respondent in R. C. No. 246/ 
27154/E5/80 and to quash the order dated 
8-10-1980. The appellant is running a 
lodging house at the premises bearing 
door No, 27 North Mada St, Mylapore, 
Madras 4. The said property originally 
belonged to Messrs, R. V. Surendra Rao 
and R. V. Subba Rao and it is with them 
the appellant became a tenant and with 
their consent he obtained licence NO, 
253-E for running a lodging house under 
the Madras City Police Act of 1888. 
After obtaining proper licence, the ap- 
pellant was running a hote] under the 
name and style of ‘Suprabath Lodging.’ 
Necessary Corporation licence has also 
been obtained by the appellant. One B.S. 
Kumar and B. S. Rajendran purchased 
the premises No, 27 North Mada St, 
Mylapore, in Nov. 1979. The appellant 
has attorned his tenancy to them and 
is also paying a monthly rent of Rs. -1600 
without any default as and from 1-12- 


Govt. 
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The Assistant Commissioner of Police 
by his order dated 18th June 1980 stated 
that the owners of the premises i. e. 
B. S. Kumar and B. S. Rajendran, have 
objected to the renewal] of the lodging 
house licence for the year 1980-81, that 
the previous Jease entered into by the 
appellant had expired on 31-3-1979 
and that the appellant had no valid 
lease agreement either from the previ- 
ous owner or from the present owners 
permitting him to run the lodging house 
as and from 31-3-1979. The. appellant 
was earlier directed to show cause why 
the licence issued to him should not be 
cancelled, After getting a reply and also 
after referring to the report of the 
Assistant Health Officer to the effect 
that the sanitary ‘conditions of the lodge 
were not satisfactory, the Assistant Com- 
missioner rejected the renewal applica- 
tion by cancelling the licence No. 253/-E 
issued to the appellant herein, In pass- 
ing the said order, the Assistant Com- 
missioner purported to exercise his 
power under Sec, 36 of the Madras City 
Police Act. Thus it is clear that the 
licence granted in favour of the appel- 
lant was cancelled (which we presume 
is only refusa] to renew the licence ap- 
plied for by the appellant), on the 
ground that the owners of the building 
had refused to give their consent for 
renewal and that the report of 
the Assistant Health Officer is 
to the effect that the sanitary conditions 
of the lodge were not  satisfacory, 
Against this order of refusa] to renew 
the licence the appellant preferred an 
appeal to the second respondent herein. 
The second respondent, namely, the De- 
puty Commissioner of Police, Law and 
Order, South Madras, finding that the 
owners of the building are not agree- 
able for renewing the licence, observed 
that such a state of affairs when there 
is disharmony between the owners and 
the tenant as a lodge keeper is bound 
to give rise to law and order situations 
and affect the decency and public safety 
and ultimately held that as per sub- 
Order (8) of Standing Order 63, the ap- 
pellant must produce a consent Jette. 
from the owners and since no consent 
letter has been given, the licence can~ 
not be renewed, With these observations, 
the appeal was dismissed. Against this 
order, the appellant preferred a revision 
to the Commissioner of Police, whose 
order is impugned in the writ proceed- 
ings, The’ Commissioner of ‘Police, after 


- not satisfactory, 
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accepting the finding of the Deputy’ 
Commissioner of Police to the effect 
that there is a likelihood of law and 
_order problem arising due to ill-feelings 
between the landlords and the tenant 
and also observing that the Assistant 
Health Officer of the Corporation of 
Madras in his reference C, No, A1/205/80 
dated 18-4-1980 had reported that the 
sanitary conditions of the Lodge were 
dismissed the revision 
petition, It is against this order of the 
_ Commissioner of Police, the writ peti- 
tion has been flied, The learned single 
Judge of our High Court, at the admis- 
Sion stage itself, after observing that 
the writ court cannot sit in judgment 
over the reasons given by the police 
authorities to the effect that law and 
order problem would be created and 
that there is also a report of the Assis- 
tant Health Officer of the Corporation 
of Madras regarding the sanitary condi- 
tions of the Lodge, dismissed the writ 
petition, It is against this order of dis- 
missa] of the writ petition, the present 
writ appeal has been filed. 


2. Mr. Sridevan, the learned counsel 
appearing for the appellant, correctly 
points out that Standing Order 63 (8) 
will not apply to the facts of this case, 
The said Standing Order 63 (8) is as 
follows— 


‘When the possession or ownership of 
the tea shop etc, is transferred, the 
transferee shall apply within fifteen 
days from the date of such transfer 
along with the Corporation licence duly 
transferred in his name and also a letter 
of consent of the seller and thé owner 
of the premises where the tea shop etc. 
is run.” | 
This is not a case wherein any transfer 
of the tea shop etc, is being made, This 
is a case in which the appellant wants 
renewal of the licence for running the 
lodging house which he was having pre- 
viously. We are convinced that this 
Standing Order will not apply to the 
facts of this case. 

3. Mr, Sridevan has also correctly 
pointed out as to how the report of the 
Assistant Health Officer referred to by 
the Deputy .Commissioner of Police can- 
not stand for a moment’s scrutiny, 
S. 103 (1) (a) of the Tamil Nadu Public 
Health Act, 1939 which deals with the 
registration and renewal of registration 
clearly states that the executive autho- 
rity shal] not register an applicant until 
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the Health Officer has inspected the 
premises named in the application and 
has recommended suċh registration, As 
far as the present case is concerned, 
there is a registration certificate issued 
under S. 101 of the T. N. P. H. Act 
1939, dated 20-6-1980, by the Corpora- 
tion of Madras. This is definitely sub- 
sequent to the report of-the Assistant 
Health Officer dated 18-4-1980, which 
is referred to in the order of the Deputy 
Commissioner who is the second re- 
spondent -herein. As we have already 
stated, the registration certificate shall 
be issued under S. 103 of the T. N. P. H. 
Act, only after the Health Officer has 
inspected the premises named in the 
application and has recommended the 
application, The very fact the certifi- 
cate of registration was issued on 20-8- 
1980 establishes that subsequent to the 
inspection on 3-4-1980, there ought to 
have been another inspection by the 
Health department of the Corporation 
and on the strength of such inspection 
report, the certificate dated 20-6-1980, 
ought to have been issued. This fact 
has been overlooked in the orders pass- 
ed by the second and third respondents 
herein, 


4. As regards the consent from the 
present, owners of the premises, Mr. 
Sridevan submitted that after the lease 
period was over with his previous land- 
lords, the appellant becomes a statu- 
tory tenant’ and as a matter of fact the 
present landlords have also received 
rents from the appellant subsequent to 
the purchase of the premises by them. 
The contention of the appellant is that 
the apprehension of the second and third 
respondents as if a Jaw and order pro- 
blem will] be there is very vague and 
this problem is visualised on the ground 
that the owner of the premises has not 
given his consent for renewal of the 
licence. Inasmuch as the appellant is 
a statutory tenant protected under the 
T N. Buildings (Lease and Rent Con- 
trol) Act, he continues to be a tenant 
until evicted as per the provisions of 
the said. Act. To say that a law and 
order problem will be created merely 
because the owner of the building has 
not given consent, in our opinion is very 
vague and that cannot be a ground for 
refusing the licence asked for. The 
learned Government Pleader appearing 
for the respondents is not able to effec- 
tively counter this argument. We are 
of the view, that the refusal to grant 


1982 


renewal of the licence is not based on 
relevant factors and as such the matter 
has to be remanded to the file of the 
Commissioner of Police, City of Madras, 


the third respondent, herein, for the 
purpose of disposal] afresh, l 
5. In these circumstances, the writ 


appeal is allowed with a direction that 
the matter will be remanded to the file 
of the third respondent herein for the 
purpose of disposal afresh in accordance 
with law and in the light of the observa- 
tions made above. The third respond- 
dent is directed to dispose of the matter 
on remang within a month from this 
date, There will be no order as to 
costs, 

Appeal allowed, 
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K. Maranaicken, Petitioner v. R. S. 
Saradhambal, Respondent, 


C. R. P. No. 243 of 1979, 
1981.* 

(A) Provincial Įnsolvency Act (5 of 
1920), Ss. 25 (1) and 6 (b) — Creditors 
application for adjudicating debtor as 
insolvent on ground in S, 6 (b) — Whe- 
ther there was sufficient cause for dis- 
missal — (Tamil Nadu Indebted Agricul- 
turists (Temporary Relief) Act (10 of 
1975), Pre.). 

On creditor’s petition for adjudication 
of debtor as insolvent alleging act of 
insolvency under S. 6 (b), the debtor 
Was adjudicated as insolvent rejecting 
his contention that sufficient cause for 
dismissa] of petition was provided by 
the fact that at the material time the 
creditor was barred from proceeding to 
recover his debt from debtor by reason 
of the moratorium in T, N. Indebted 
Agriculturists (Temporary Relief) Act 
10 of 1975. The order was confirmed 
in appeal, The debtor filed revision. 

Held: The clear legislative intention 
and policy expressed by the preamble 
of T. N. Act 16 of 1975 is to protect 
agriculturists, who had incurred debts 
from the distractions and pressures of 
creditors so as to enable them to rehabi- 
litate themselves. While the operative 
provisions of that Act are limited to 
stay or bar of suits alone, yet, the 


D/- 26-6- 


*To revise order of Dist, J. Coimbatore, 
D/- 21-3-1978. 


KY/AZ/F424/81/VSS/LGC 


K. Maranaicken y, R. S. Saradhambat 


f 
Mad. 183 


high mind and purpose of this legisla- 
tion cannot be thrown to the winds by 
the insolvency court while disposing of 
a petition for adjudication of the debtor 
as an insolvent. It would not be sen- 
sible to protect a debtor from being 
sued on his debt, while at the same 
time exposing him to proceedings by his 
creditors under the law of insolvency. 
The present position of the parties under 
Act 10 of 1975, by itself provides ample 
and sufficient cause on the basis of 
Which the insolvency court should have 
come to the conclusion that no order be 
made on the creditor’s petition for ad- 
judicating the debtor as an insolvent. 
The circumstances in the present case 
warrant that an order of adjudication 
ought not to be made because the pro- 
ceedings had been launched by the cre- 
ditor not bona fide but in order to cir- 
cumvent the provisions of Act 10 of 
1975. (Paras 5, 6, 9) 

Under S. 25 (1) of the Provincia] In- 
solvency Act, the grounds on which a 


creditor’s petition should be dismissed 
are independent grounds the presence 


of one alone would be sufficient to com- 
pel a court to dismiss the petition. 
There is yet another independent ground 
on which the court ought to have dis- 
missed the insolvency petition and that 
is on the score that there is no proof 
adduced by the creditor in this case 
that the sale of some of the debtor’s 
property was in fact effected with intent 
to defraud the creditors. Where the 
only evidence as to the disbursement 
of the sale proceeds is rejected, then it 
is not possible to draw an inference 
thereafter as to the intention with which 
the sale had been effected, (Paras 7, 9) 

(B) Provincial Insolvency Act (5 of 
1920), S. 6 (b) — Scope — Mere delay- 
ing the payment to creditors ig not per se 
an act of insolvency, 

Section 6 (b) lays down that the sale 
of the debtor’s properties must be with 
intent to delay the creditors, The act 
of sale itself is the method by which 
the debtor carries out his intention to 
delay the creditor. Where a debtor 
does not want to dispose of his properties 
but wishes to retain them, earn income 
therefrom and then pay the creditors, 
the process may, according to circum- 
stances, involve delay in payment of 
the creditors. But that would not bring 
the case under S. 6 (b). (Para 10) 
Caseg Referred: Chronological] Paras 
AIR 1938 Mad 489: 47 Mad LW 772 8 


: 84 Mad, 


AIR 1936 Mad 275:43 Mad LW 516 8 
AIR 1933 Cal 417:ILR 60 Cal 345 8 


P. Sukumar and Mohana S. Nair, for 
Petitioner: S, Sitarama Iyer, S. Rajarama 
Iyer and S. Sitaraman, for Respondent. 


ORDER :— In this revision under the 
Provincia] Insolvency Act, 1920 from the 
appellate order of the District Court, 
the question is whether an order of ad- 
judication passed against a debtor is 
valid? The act of insolvency alleged by 
the petitioning creditor against the 
debtor was that within three months ol 
the presentation of the insolvency peti- 
tion, the debtor has alienated the most 
valuable property of his to a third 
party. The debt due to the petitioning 
creditor was under a promissory note. 
It was for Rs. 5350. The debtor has re- 
alised Rs. 33,000 from the sale of some 
of his properties and yet from out of 
the proceeds, he did not pay anything, 
towards the discharge of the debts. It 
was alleged by the petitioning creditor 
that the’ sale by the debtor of his pro- 
perties was with intent to defeat and 
delay his creditors. The debtor denied 
this act of insolvency. He asserted that 
the sale effected by him was bong fide. 
He said that out of the proceeds of sale, 
he had discharged certain debts to an 
extent of Rs. 8000 and the balance was 
utilised for conducting the marriage of 
his two sons, for ‘seers’ or presents to 
his daughter and for digging a well. 
The debtor also submitted that even 
after the sale of the properties, he re- 
tained with him a considerable extent 
of immovable properties including an 
extent of 5 acres of nanja land worth 
at least Rs, 1,00,000. In these circum- 
stances, the debtor denied there was 
any intention on his part to defeat or 
delay his creditors by the mere act of 
selling some of his properties. He also 
submitted that the insolvency petition 
against him was mala fide and was in- 
tended to circumvent the provisions of 
the Tamil Nadu Act 10 of 1975, which 


imposes a bar on the petitioning credi- - 


tor from realising her debt for the period 
.of the moratorium laid down under 
that. Act, 

‘2. Both the Sub Court in the first 
instance and the District Court in ap- 


peal, held that: the sale by’ the debtor 


of his properties was without making 
‘ any provision ‘for the’ petitioning credi- 


tor and ‘it amounted’ to, an ct’ of ‘insol- 


‘vency. They: accepted the position that 
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. cannot 
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even after the sale, the debtor had with 
him considerable properties, Both the 
courts, however, dismissed the continued 
existence of other items of immovable 
property of the debtor as irrelevant to 
the discussion, expressing the view that 


a debtor could successfully resist an 
order of adjudication on the creditors 


petition only if he could satisfy the 
court that he is able to pay his debts 
and not by showing that he was pos- 
sessed of immoveable property. The 
Sub Court found that there was no evi- 
dence to show that the debtor had ap- 
Plied the sale proceeds of Rs. 33,000 
either for payment of some of his credi- 
tors or for performing the marriage of 
his sons or for giving presents to his 
daughter or for digging a well. Both 
the Sub Court and the District Court 
accepted the position that by reason of 
Act 10 of 1975, the petitioning creditor 
would have been barred from filing a 
Suit against the debtor for realisation 
of the amount, They, however, held 
that Act 10 of 1975 cannot be a bar to 
the insolvency petition. The Sub Court 
further observed that although the filing 
of the petition was to circumvent the 
bar imposed by Act 10 of 1975, still it 
be an answer to an order of 
adjudication passed on the act of insol- 
vency alleged by the petitioning creditor 
in this case, 

3. The order of adjudication support- 
ed by the reasons aforesaid, is now be- 
ing challenged in this revision by the 
debtor. Under the scheme of the Pro- 
vincia] Insolvency Act, a creditor can 
only petition for adjudicating his deb- 
tor an insolvent by alleging the act of 


insolvency occurring within three 
months before the presentation of the 
petition. S. 6 lists out in cls, (a) to 


(h), what are acts of insolvency. In this 
case, the act of insolvency alleged 
against the debtor was stated to fall under 
el, (b) which lays down that a debtor 
commits an act of insolvency if he makes 
a transfer of hiS property or any part 
thereof with intent to defeat or delay 
his creditors. S, 9 sets out the circum- 
stances under which a creditor may file 
an insolvency petition. S, 13 (2) enacts 
what are the particulars which a creditor 
should set forth in his insolvency peti- 
tion, S. 24 lays down the procedure at 
the hearing of an insolvency petition. 
' S. 27 provides when and in what circum- 
'stanees ‘the order of adjudication: -can 


. be passed by the court, S. 25 (1) enacts 


1982 - 
when and in what circumstances the 
insolvency petition must be dismissed 


by the court, for instance, the court must 
dismiss a creditor’s insolvency petition 
if the proof adduced by the creditor on 
the act'of insolvency alleged by him 
against the debtor is not regarded as by 
the court as satisfactory proof. Again, 
the court must dismiss the creditor’s in- 
solvency petition if, in its opinion, there 
is sufficient cause which warrants that 
there should be no order of adjudica- 
tion. against a debtor, 

4. It was the endeavour of Mrs. 
Mohana S, Nair that there was sufficient 
cause in this case which warranted the 
courts below in dismissing the insolvency 
petition, According to her, sufficient 
cause was provided by the fact that at 
the materia] time the petitioning cre« 
ditor was barred from proceeding to 
recover the debt from the debtor by 
reason of the moratorium in Act 10 of 
1975, and that was the reason why the 
petitioning creditor has taken resort to 
file the insolvency proceeding against 
the debtor both as a means of circum- 
venting the provisions of Act 10 of 1975 
and as a pressure tactics to reduce the 
debtor to submission. Learned counsel 
conceded that Act 10 of 1975 did not, 
in terms, bar an insolvency petition 
against an agriculturist who was a de- 
btor. But the fact that the debtor was 
protected by the Moratorium under this 
Act should -have been held to be a suf- 
ficient cause within the meaning of 
S. 25 (1) of the Provincial Insolvency 
Act, and the creditor’s petition in this 
case ought to have been dismissed on 
that ground, 

5. There is considerable force in this 
{contention and in the way it was urged 
by learned counsel. Although Act 10 of 
1975. only imposes a bar against the 
filing of a suit or execution petition for 
the period of the Moratorium covered by 
the Act and it does not prohibit the cre- 
diter from maintaining an  insolyency 
petition against an agriculturist. yet, in 
‘{my judgment, the Legislature policy 
behind this Act is that it does provide 
a compelling ground for not allowing 
insolvency proceedings to be directed 
against the debtor in question. The pre- 
amble to Act 10 of 1975, to the extent 
material, reads as follows t- 

“Whereas there has: been widespread 
drought: and ‘whereas the. agriculturists 


have borrowed debts and may, if freed- ` rejected: the assertion of the debtor that 


_ for a time from the pressure of credi- 
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tors, be.enabled to rehabilitate them- 
selves; And whereas it is in the interests 
of the general public that, at the present 
time, agriculturists be spared the distrac- 
tions and expenditure involved in litiga- 
tion launched by their creditors, in- 
order that the maximum possible advan- 
tage may result to the State in the . 
matter of production of food crops”. 

6. The clear legislative intention and 
policy expressed by this preamble .is to 
protect agriculturists, who had incurred 
debts from the distractions and pres- 
Sures of creditors so as to enable them 
to rehabilitate themselves, while the 
operative provisions of Act 10 of 1975 
are limited to stay or bar of suits 
alone, yet, in my judgment, the high 
mind and purpose of this legislation can- 
not be thrown to the winds by the in- 
solvency court while disposing of a 
petition for adjudication of the debfor as 
an insolvent, It would not be sensible 
to protect a debtor from being sued 
on his debt, while at the same time 
exposing him to proceedings by his 
creditors under the law of insolvency. 
The Sub Court in this case had given 
express thought to the effect that the 
petitioning creditor had approached the 
insolvency Court for putting pressure on 
the debtor, finding that an institution of 
a Suit to recover the debt had been block- 
ed by Act 10 of 1975. The debtor had 
characterised the strategy of the peti- 
tioning creditor as an abuse of the 
process of court. While it is not neces- 
sary to say that the action of the cre- 
ditor involves a misuse of court pro- 
cess or is a fraud on Act 10 of 1975, 
I should think that the present position 
of the parties under Act 10 of 1975 
by itself provides ample and sufficient 
cause on the basis of which the insol- 


‘vency court should have come to the 


conclusion that no order be made on 
the creditor's petition adjudicating the 


‘debtor as an insolvent, 


7. Even otherwise, on the evidence 
which . both the Sub Court and the Dis- 
trict Court had before them: I do not 
think there was any warrant for their 
decision that the sale by the debtor 
of some of his properties was with in- 
tent to defeat or delay his creditors, 
The Sub Court had analyseg the evi- 
dence on record, particularly that of 
the debtor himself. -In the course of 
discussing the evidence, the Sub Court 


he ‘had appropriated Rs, 33,000, which 
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he obtained on the Sale of his pro- 
perties, for payment to his creditors, 
meeting the marriage expenses of the 
sons and the like. According to the 
Sub Court, there was no proof at all 
that the creditors were paid, that the 
money owas utilised for the sons’ 


- marriages, or for digging a well or for 


providing the daughter with presents, On 
this finding, the Sub Court’s conclusion 
was that the sale was intended to defeat 
the creditors. One could understand a con- 
clusion of this kind being drawn if the 
evidence showed that the sale proceeds 
had been frittered away by the debtor 
in meeting sundry expenses and not in 
the repaying of the debts. But when 
once the court had rejected the evi- 
dence of the debtor as to the ` appro- 
priation made by him of the sale pro- 
ceeds, then there is no basis on which 
it could be held that the proceeds were 
utilised in some fashion which would 
indicate that the very intention of the 
sale was to defeat the creditors. The 
intention to defeat the creditors might 
very well be established by showing 
that the sale proceeds were  frittered 
away in meeting the sundry expenses 
and not in repaying of the debts. Where 
‘the only evidence as to the disburse- 
ment of the sale proceeds is rejected, 
then it is not possible to draw an in- 
ference thereafter as to the intention 
with which the sale had been effected. 
This shows there is no evidence even 
as to the appropriation of the sale pro- 
‘ceeds, There would, therefore, be much 
less evidence as to the intention with 
which the sale would have been effect- 
‘ed, 


8. There was much argument at the 
Bar as to whether the existence of 
other properties and assets in the hands 
of the debtor can amount to means to 
pay and the existence of means in the 
hands of the debtor to pay the debts. 
Mr. S: Sitharama Iyer, learned counsel 
for the petitioning creditor, referred to 
a judgment of the Calcutta High Court 
in Pratapmal] Rameshwar v, Chunilal 
Jahuri, ILR 60 Cal 345: (AIR 1933 Cal 
417), which was tọ the effect that a 
debtor may have assets which, if liqui- 
dated, may provide sufficient money to 
discharge his debts, and yet.if he had 
no liquid assets where with to pay his 
debts at present, he would not be re- 
garded as ‘one able to pay his debts’ 
within the meaning of S. 13 (4) (b) of 
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the Presidency Towns Insolvency Act, 
1909, which corresponds to S. 25 of 
the Provincial Insolvency Act 1920. Mr. 
Sitarama Iyer also pointed out that the 
judgment of the Calcutta High Court 
had been followed and applied by this 
court in Chidambaram Chettiar v. 
Daivanai Achi, 43 Mad LW 516: (AIR 
1936 Mad 275) and A. Chinnappa Reddy 
v. D. Venkobayya 47 Mad LW 772: 
(AIR 1938 Mad 489). These cases have 
reference to that portion of S. 25 (1) 
of the Provincia] Insolvency Act. which 
compelled the insolvency court to dis- 
miss a creditor’s petition ‘if it is satis- 
fied by the debtor that he is able to 
pay his debts’. I have earlier pointed 
out that S. 25 (1) lays down a number 
of compelling circumstances in which 
the court ought to pass an order dismis- 
sing a creditor’s petition to adjudicate 
his debtor as an insolvent, I had earlier 
referred to two of the grounds, one 
being that the court is not satisfied : 
with the proof adduced by the creditor 
as to the act of insolvency alleged by 
him against his debtor: and the other 
ground which I had earlier referred to 
is that which compels the court to dis- 
miss a creditor’s petition on some suffi- 
cient cause which enables the court to 
form the belief that an order of ad- 
judication ought not to be made against 
a debtor. The learned Chief Justice of 
the Calcutta High Court was dealing 
with yet another ground on which a 
creditor’s petition hag got to be dis- 
missed by the insolvency Court and 
that is where the debtor comes forward 
and satisfies that court that he is able 
to pay his debts, This ground is open 
to the debtor despite the fact that a 
creditor is in a position to adduce suf- 
ficient proof of the act of insolvency 
alleged by him. 

§. The grounds on which the credi- 
tors petition should be dismissed are 
independent grounds, the presence of 
one alone would be sufficient tọ com- 
pel a court to dismiss a creditor’s peti- 
tion, This being so, it may not be, 
necessary at all for me to go into the 
applicability of the rule laid down by 
the learned Chief Justice of the Cal- 
cutta High Court to the facts of the 
present case since I had already held 
that the circumstances in the present 
case warrant that an order of adjudica- 
tion ought not to be made because the 
proceedings had been launched by the 
creditors not bong fide but in order to 
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circumvent the provisions of Act 10 of 
1975. Besides, I have also held that 
there is yet another independent ground 
on which the court ought to have dis- 
missed the insolvency petition and that 
is on the score that there is no proof 


adduced by the creditor in this case 
that the sale of some of the debtor’s 
property for Rs, 33000, was in fact 


. effected with intent to defraud the credi- 
tors, 


10. Mr. Sitarama Iyer submitted that 
although there may not be sufficient evi~ 
dence to show that the debtor intended 
to defeat the creditor by the sale of 
the properties, yet his own evidence to 
the effect that he would be repaying 
the debt from out of the income from 
the lands within a period of three years 
showed that his intention was to delay 
the payment. JI do not accept this argu- 

ent as tenable. If the debtor were to 
ay that he would not sell his proper- 
ies, but he would utilise the income 
om the properties, to repay his debts, 
that cannot be regarded as an intention 
to delay the creditors, There is no law 
I know of which compels a, debtor to 
sell his assets to pay his debts except- 
g the law relating to execution. of 
oney decrees, Therefore, where a deb- 
tor announces that it is his intention to 
old his property intact, but to utilise 
the income therefrom to pay off his cre- 
ditors, that cannot be regarded as de- 
laying his creditors, In any case, that 
cannot fall under S. 6 (b) of the Pro- 
vincial Insolvency Act. For mere de- 
laying the payment to the creditors is 
„inot per se an act of insolvency. S. 6 
(b) lays down that the sale of the de- 
btor’s properties must be , with intent 
to delay the creditors. The act of sale 
itself is the method by which the debtor 
carries out his intention to delay the 
creditor, Where a debtor does not want 
to dispose: of his properties but wishes 
to retain them, earn income therefrom 
and then pay the ` creditors, the process 
may, according to circumstances, inyolve 
delay in payment of the creditors, But 










that would not bring the case 
under S. 6 (b) of the Act. S 
11. For all the above reasons, I am 


satisfied that the order of adjudication 
passed by the Sub Court and confirmed 
by the District Court is not only illegal, 
but against the mandate of S. 25 (1) of 
the Act and therefore without jurisdic- 
tion, while the court ought to have 
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dismissed the insolvency petition they 
had done quite the opposite thing and 
this involves an error of jurisdiction 
apart from an error in the application 
of the law. This revision is accordingly 
allowed - and the orders of the Sub 
Court and the District Court are set 
aside, The result is that the insolvency 
petition filed against the debtor in this 
case stands dismissed. The petitioner 
will have his costs from the respondent 
in this court, 
i Revision allowed. 
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Rajagopalan, Appellant v, Kamalam- 
mal, Respondent, 

A, A. O. No, 20 of 1979, 
1980.* 

Hindu Marriage Act (25 of 1955), Sec- 
tion 25 — Permanent alimony — Decree 
of divorce on ground of non-compliance 
by wife with decree for restitution of 
conjugal rights — Divorce decree does 
not disentitle an erring wife to per- 
manent. alimony & maintenance, AIR 
1968 Guj 150, (1949) 2 All ER 196 and 
(1958) 2 All ER 353 Rel, on, 

(Paras 5, 6) 
Cases Referred: Chronological] Paras 
AIR 1968 Gui 150 
(1958) 2 All ER 353: (1958) 1 WLR 467: 

102 SJ 306, Clear v, Clear . § 
'(1949) 2 All ER 196:65 TLR 489: 93 

SJ 539, Sydenham v. Sydenham and 

Tilingworth 5 

T. R. Rajagopalan and T. R. Raja- 
raman, for Appellant; K. Sarvabhauman, 
and G. Krishnan, for Respondent, 

JUDGMENT :— This appeal is directed 
against the order of the lower court 
granting permanent maintenance to the 
respondent herein at the rate of Rs. 111 
a month as against the appellant here- 
in, 

2, The appellant herein married the 
respondent on 12-5-1962. They lived 
together only for a few months, and 
thereafter the respondent left the hus- 
band and went to live with her parents, 
The appellant had been making attempts 
to bring her back. As the said attempts 
failed, he filed a petition for restitution 
of conjugal rights in O. P. 56 of 1976 


*Against order of Dist., J. Pondicherry, 
in I. A. No. 897 of 1977. 
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and obtained a decree for restitution 
of conjuga] rights on 6-5-1975, The 
Tespondent however, did not obey the 
decree for the restitution of conjugal 
rights and she did not go and live with 
her husband. Thereafter, in view of the 
said conduct of the respondent refusing 
to come and live with him even after 
the decree for restitution of conjugal 
rights had been passed on 6-5-1975, the 
appellant sought a decree of divorce 
by dissolving the marriage between him 
and the respondent in O. P. 52 of 1977. 
In the said O. P., the respondent ad- 
mitted that even after the order of re- 
stitution of conjugal rights was passed, 
she did not go and live with her hus- 
band, and that she was not willing to 
go and live with him. In view of the 
said attitude of the respondent, O., P, 
No. 52 of 1977 was allowed, and the 
marriage between the appellant and the 
respondent was dissolved and a decree 
of divorce was passed on 14-11-1977. 


3. Subsequent to the said decree of 
divorce, the respondent filed I. A, 
No. 897 of 1977 in O. P. 52 of 1977, for 
the grant of parmanent alimony and 
maintenance u/s, 25 of the Hindu Mar- 
riage Act 1955. In the said petition, 
she claimed Rs, 5000 towards permanent 
alimony and Rs. 200 towards monthly 
maintenance, It was resisted by the ap- 
pellant on the ground that the applica- 
tion u/s, 25 filed by the respondent long 
after the decree of divorce had been 
passed, is not maintainable, and that in 
any event, the claim made by the re~ 
spondent for Rs. 5000 as permanent ali- 
mony and Rs, 200 as monthly main- 
tenance was highly excessive, 

4. The Court below, after considering 
the contention of both the parties, 
held that even after decree of divorce 
had been passed, the respondent can 
file an application for permanent ali~ 
mony and maintenance u/s. 25, and that 
such an application can be maintained 
even by an erring party like the respon- 
dent who has disobeyed the decree for 
restitution of conjugal] rights, On the 
basis that the husband has been re- 
ceiving a salary of Rs. 585 a sum of 
Rs. 111 was fixed as monthly mainten~ 
ance payable by the appellant to the 
respondent, In this view, the lower 
court has passed an order directing the 
appellant to pay a sum of Rs, 111, as 
monthly maintenance to the respondent. 

5. The learned advocate for the ap- 
pellant: contends that the relationship of 
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husband and wife has come to an end 
as soon as an order has been obtained 
u/s, 13 (1) (b) of the Hindu Marriage 
Act, dissolving the marriage, and there- 
fore, subsequent to the said order, the 
respondent cannot claim maintenance 
on the basis that she is the wife of the 
appellant. According to the learned 
counsel, S. 25 can be invoked only in 
cases where the marriage tie subsisted 
and not where the marriage tie is bro- 
ken as a result of the decree of divorce 
passed by the court, Though the said 
Submission of the learned counse] looks 
attractive, there is, however, a direct 
decision of a Bench of the Gujarat High 
Court in Patel Dharamshi Premji v. Bai 
Sakar Kanji, AIR 1968 Guj, 150, touching 
the same question. In that case also, 
permanent alimony and maintenance 
were claimed long after the passing of 
the decree of divorce, and the person 
who claimed maintenance was also 
guilty of not .obeying the decree for 
restitution of conjugal rights. When a 
Similar objection was taken that S, 25 
cannot be invoked by a wife after a 
decree of divorce had been passed 
against her and that an erring wife 
cannot maintain an application u/s. 25 
of the Hindy Marriage Act, the court 
held that u/s. 25, permanent alimony 
Can be granted to a wife even after a 
decree of divorce had been passed 
against her as that section specifically 
used the words ‘at any time subsequent 
thereto’ and that maintenance can he 
granted thereunder even to an erring 
spouse and that the mere fact that the 
wife did not comply with the decree 
for restitution of conjuga] rights and 
that was the cause for passing of a de- 
cree against her, cannot by itself disen- 
title her to claim permanent alimony 
under the section. In that case, Bhag- 
wati J. as he then was, referred to the 
following observations of Denning LJ in 
Sydenham v. Sydenham and Illingworth, 
(1949) 2 All ER 196— 


“There is nothing in the statute to 
say that a wife against whom a decree 
has been made cannot be awarded main- 
tenance, and there is nothing in it about 
a discretion being exercised in favour 
of one side or the other or about a com- 
passionate allowance. All it says that 
On a decree of divorce the court may 
award maintenance to the wife. This 
includes a guilty wife as wel] as. an 
innocent one, but in awarding. mainten- 
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ance the court must have regard of 
course to the conduct of the parties.” 
The learned Judge also refers to the 
observations of Hudson L. J. in Clear 
v. Clear, (1958) 2 All ER 353 wherein 
a difference has been made to a com= 
mon law right to get maintenance and 
the right to get maintenance arising by 
virtue of divorce legislation, and that 
even if the wife has forfeited her right 
to get maintenance under the common 
law, she is entitled to get maintenance 
under a provision of the divorce legisla- 
tion, After making reference to the 
above observations of Denning L. J. 
and Hudson L, J, it was pointed out in 
the Gujarat case that u/s. 25, a perman- 
ent alimony can be granted to even an 
erring spouse and that the fact that 
the wife was the guilty spouse can only 
be taken as a relevant factor in assess- 
ing the conduct of the parties and in 
determining the amount of permanent 
alimony. In view of the said decision, 
the contention of the learned counsel 
for the appellant that application for 
permanent alimony and maintenance 
by an erring wife cannot be maintained 
u/s, 25 long after the decree of divorce 
had been passed against her, cannot be 
accepted, 


6. However, on the question of quan= 
tum of maintenance, granted by the 
court below, the learned_counsel for the 
appellant points out that even though the 
marriage took place in the year 1962, 
the husband and wife lived together 
only for a few months and thereafter, 
admittedly there is separation, and 
therefore having regard to the fact that 
the respondent has not chosen to join 
the husband in spite of his best and re- 
peated efforts and in spite of the passing 
of the decree for restitution of con= 
fugal rights, even if she is entitled to 
any maintenance, the maintenance 
awarded could only be nominal, The 
learned counsel also points out that the 
lower court awarded one-fifth of his 
entire salary to the respondent towards 
maintenance and it has not been taken 
into account the possibility of the appel- 
lant marrying again and the expenses 
involved in maintaining a family after 
Such a marriage, The learned counsel 
also points out that prior to the decree 
for restitution of conjugal rights, the 
respondent was granted maintenance af 
Rs. 60 per month, and she did not agitate 
‘subsequently for anything more, It is- 
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said that the lower appellate court 
therefore is in error in more or less en- 
hancing the maintenance from Rs. 60 
to Rs, 111 without any justification. The 
fact that the respondent was given main- 
tenance at the rate of Rs. 60 per month 
from the date of decree for restitution 
of conjugal rights is not disputed here 
by the learned counsel for the respon- 
dent, However, having regard to the 
rise in prices of foodstuffs and other 
articles, the respondent would be en- 
titled to something more than what she 
was getting before, As already point- 
ed out from the conduct of the respon- 
dent in not joining the husband in spite 
of his serious attempts and notwith- 
standing the fact that a decree for re- 
stitution of. conjugal rights has been 
passed, she could be taken to be a 
guilty party. It is well established that 
a guilty party cannot take advantage 
of her guilt and make a profit out of 
such a guilty conduct. Therefore, the 
respondent’s conduct cannot be comple- 
tely ignored when quantifying the main- 
tenance payable to the respondent by 
the appellant. 

7. Taking all these factors into con= 
sideration, I hold that the respondent i3 
entitled to only a sum of Rs. 75 per 
month as maintenance as against the 
sum of Rs. 111 granted by the lower 
court. The appeal is therefore allowed . 
in part and the maintenance awarded by 
the court below is reduced from Rs. 111 
to Rs. 75 per month. There will be 
no order as to costs, 

Appeal partly allowed, 
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M. A. Rajarathnam, Petitioner v. M, 

Rajammal, Respondent, 
C. M. P. No. 6569 of 1981 in C. R. P. S, 


`R. No, 57927 of 1981. D/- 19-11-1981*. 


Tamil Nady Buildings (Lease and Rent 
Control) Act (18 of 1960), Ss. 25 (2) 
and 23 (1) (bì — Revision — Limitation 
— Time taken for obtaining copy of 
appellate judgment can be excluded. 
(Limitation Act (1963), Ss. 29 (2) and 
12 (2). ); (Tamil Nadu Buildings (Lease 


*To revise the order of Pri. Sub. Court 
Tuticorin in C. M. A. No. 1 of 1980, 
D/- 17-2-1981, 
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and Rent Control) Rules (1974), R. 24); 
(Tami] Nadu High Court (Appellate 
Side) Rules (1965), O. 4, R. 21). 
Having regard to the insistence by the 
Appellate Side Rules (O. 4, R. 21) that 
in order to be a proper presentation, 
any memorandum of revision petition 
has got to be accompanied by a certified 
copy of the order sought to be revised, 
and also having regard to the provi- 
sions of the Rent Control Act and Rules, 
it is clear that the time taken by the 
revision petitioner for obtaining the cer- 
tified copies of the appellate authority’s 
order must be excluded in calculating 
the period of limitation under S. 25 (2). 
(Para 10) 
Under the scheme of the Rent Control 
Act, the authority who has to pass orders 
in the first instance is. the Rent 
Controller, followed by an appellate 
authority having appellate powers, over 
whom the High Court is invested with 
powers of revision, In the face of this 
statutory hierarchy of authorities having 
contro] over the proceedings under the 
Act, it would be too much fo hold that 
it was the intention of the Legislature 
not to take note of the time taken for 
obtaining certified copies of orders pass- 
ed by each of these authorities for the 
purpose of further proceedings. 
i (Para 10) 


Rule 24 of T. N. B. (L and R C) Rules 
governs the procedure for furnishing 
certified copies and states that any per- 
son affected by an order of appellate 
authority under S. 23 of the Act shall 
be entitled to be furnished with a cer- 
tified copy thereof on application. It 
further makes applicable the Civil Rules 
of Practice and Circular Orders made 
by High Court in this matter. $S, 23 (1) 
(b) of the Act excludes the time for ob- 
taining copy of order appealed against 
for purpose of appeal. There is, how- 
ever, no such provision in S. 25 (2), So 
S. 29 (2) Lim, Act has to be looked into, 

(Paras 4, 6, 10) 

Section 29 (2) of Lim, Act 
that in computing the specia] period of 
limitation provided for under any spe- 
cial or local law, the. provisions contain- 
ed in Ss. 4 to 24 of the Lim. Act shall 
apply in so far as and to the extent to 
which they are not expressly excluded 
by such specia] or local law. S. 25 of 
the Rent Contro} Act does not express- 
ly exclude the provisions of Ss. 4 to 24 
of the Lim, Act from being applicable 
in the matter of. computing the period 


y 


provides ° 
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of limitation for filing revision petitions 
to the High Court against the order of 
the appellate authority. Amongst the 
groups of Ss, 4 to 24 of the Lim. Act, 
S. 12 deals with exclusion of time in 
lega] proceedings. Sub-sec, (2) of this 
section enacts that in computing the 
period of limitation for a revision, the 
date on which the judgment complained 
of was pronounced and the time re- 
quisite for obtaining a certified copy of 
the decree or order sought to be re- 
vised shall be excluded, (Paras 6, 9) 


Taking note .of the express provision 
made in S. 23 (1) (b) of the Act as 
well as the provision in the Rules for 
applying for, and obtaining, certified 
copies of the order, one cannot read into 
the scheme of the Act any intention to 
exclude the provisions of S 12 (3) of 
Lim. Act from being operative for the 
purposes of limitation under S. 25 of 
the Act. (Para 10) 

For the purposes of S. 12 (2) of the 
Lim, Act, it does not matter if the date 
of the communication of the order is 
equated to the date of pronouncement of 


the order, (Para 11) - 
Cases Referred: Chronological Paras 
(1975) 2 Mad LJ (Short Notes) 19 11 
1975 TLNJ 328 11 
AIR 1974 SC 480 8 
V. Krishnamurthi, for Petitioner. K. 
C. Rajappa, for Respondent, 
BALASUBRAHMANYAN J.:— This 


case comes before us on a reference by 
Swamikkannu J. The question is whe- 
ther in a revision filed under Sec. 25 of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act 18 of 1960, the revi- 
sion petitioner is entitled to exclude 
the time taken for obtaining a certified 
copy of the order of the appellate auth- 
ority for purposes of limitation, Since 
the learned Judge felt some difficulty 
in the matter, he referred the question 
to be decided -by a Bench, 

2. Under the scheme of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960 (hereinafter referred to as 
the Rent Control Act), proceedings in 
the first instance are heard and deter- 
mined by the Rent Controller. Against 
any order passed by the Rent Controller, 
Sec, 23 of the Rent Control Act provides 
for an appeal to an appellate authority. 
From an order passed by an appellate 
authority, a revision lies to this court 
under See. 25 of the Rent Control Act. 
It has been held by the Supreme Court 


1982 


in a recent decision that notwithstand- 
ing the wide language used in describ- 
ing the power of revision of the High 
Court under Sec. 25 of the Act, that, in 
essence, is only a revisional jurisdiction 
and not an appellate jurisdiction, Sec- 
tion 25 (2) provides for a period of limi« 
tation within which a revision petition 
ean be filed before this Court, The same 
section also provides for a limited juris- 
diction, in the High Court to allow fur- 
ther time under certain circumstances, 
The provisions regarding limitation in 
Sec. 25 are cast in the following words— 

"95 (2). Every application to the High 
Court for the exercise of its power un- 
der sub-sec, (1) shall be preferred with- 
in one month from the date on which 
the order or proceeding to which the 
application relates is communicated to 
the applicant; 


Provided that the High Court may, in 
its discretion, allow further time not 
exceeding one month for the filing of 
any such application, if it is satisfied 
that the applicant had sufficient cause 
for not preferring the application with- 
in the time specified in this sub-section,” 


3. The period of limitation preserib= 
ed in Sec. 25 (2) is one month from the 


date on which the appelitate authority’s 


order is communicated to the revision 
petitioner, The question is 
calculating the period of one month the 
revision petitioner is entitled to exclude 
the time taken by him for obtaining a 
certified copy of the order of the appel- 
late authority which is sought to he 
subjected to revision, 


4. There is no express provision in 
Sec, 25 of the Act which provides for 
the exclusion of the time taken for ob- 
taining a certified copy. We may, how- 
ever, refer to R. 24 of the statutory 
rules, called the Tami] Nadu Buildings 
(Lease and Rent Control) Rules 1974, 
governing the procedure for furnishing 
certified copies, This rule lays down 
that any person affected by any order 
passed by the appellate authority acting 
under Sec, 23 of the Act shall be entitl- 
ed to be furnished with a copy thereof 
duly certified by the appellate authority 
on application, The rule further provi- 
des that the Civil Rules of Practice and 
Circular Orders made by the High Court 
in regard to the making of applications 
and the grant of certified copies shal] so 
far as may be, apply to. any applications 
filed and the grant of any. copies to be 
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furnished by the appeliafa authority 
under the Act. 

5. It is convenient, at this stage, fo 
refer to the procedure which has been 
prescribed by the Appellate Side Rules 
of this Court for proceedings in revision, 
O. 4 R. 21 of the Appellate Side Rules 
1965, provides that civil revision peti- 
tions under Sec. 115 of the Code or any 
other enactment shal] be accompanied 
among other things, by a certified copy 
of the decree or order which is to be 
revised and a certified copy of the judg- 
ment, if any, on which the decree # is 
based as well as a certified copy of the 
judgment or order, if any, of the Court 
or Tribunal of the first instance, 

6. It is, therefore, clear from the 
Rent Contro} Act and the Appellate Side 
Rules that. there is not only a provision 
for obtaining certified copies of the 
order of the appellate authority, but a 
revision to the High Court would not 
be regarded as having been properly 
presented unless the revision petition is 
accompanied by a certified copy of the 
order sought to be revised, In these cir- 
cumstances, and in the absence of any 
express provision in Sec. 25 (2) of the 
Rent Control Act, providing for exclu- 
Sion of time for obtaining certified co- 
pies, the queStion is whether such time 
can be excluded for purposes of calcu- 
lating the limitation for filing a revision 
petition, This question has got to be ex- 
amined in the light of S. 29 (2) of the 
Limitation Act 1963. This provision lays 
down that where any special or local 
law prescribes for any suit, appeal or 
application a period of limitation dif- 
ferent from the period prescribed by 
the Schedule, then those specia] periods 
of limitation shall be dealt with as if 
they were incorporated in the Schedule 
to the Limitation Act, Sec, 29 (2) fur- 
ther provides that in computing the spe- 
cial period of limitation provided for 
under any special or local law, the pro- 
visions contained in Secs. 4 to 24 of the 
Limitation Act shall apply in so far as 
and to the extent to which they are not 
expressly excluded by such specia] or 
local law. 


i. The inquiry under Sec. 29 (2) of 
the Limitation Act would therefore be 
to find out whether the limitation pro- 
visions in any enactment other than the 
Lim, Act can be regarded as limitation 
provisions in a ‘special’ or ‘local’ Act. 
The next part of the inquiry would be 
to find out if in that special or local 


— 
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Act, there is any express provision ex- 
cluding the applicability of Secs. 4 to 24 
of the Lim, Act, If there is no express 
exclusion, then the special] periods of 
limitation under the special or local law 
must be computed by applying Ss. 4 to 
24 of the Limitation Act wherever ap- 
plicable, 

8. At one time the provisions of Sec- 
tion 29 (2) of the Limitation Act 1963, 
and the comparable provisions in the 
‘earlier Indian Limitation Act, 1908 were 
construed to mean that there must be 
an express exclusion in the special or 
local law of Secs, 4 to 24 of the Limita- 
tion Act, otherwise, in the absence of 
any express exclusion, those provisions 
will automatically apply to the special 
or local law concerned, The Supreme 
Court in Hukumdey vy, Lalit Narain, 
AIR 1974 SC 480, however, held that 
even in cases where a special] or local 
law does not contain express Words of 
exclusion of Secs, 4 to 24 of the Limita- 
tion Act, yet, those sections can be ex- 
cluded by necessary intendment, on a 
construction of the scheme of the spe- 
cial or local Act, the nature of the pro- 
visions contained therein, and their sub- 
gect matter. 

9. We have already observed that in 
this case Sec, 25 of the Rent Control 
“Act does not expressly exclude the pro~ 
visions of Secs, 4 to 24 of the Limita- 
tion Act from being applicable in the 
matter of computing the period of limi- 
tation for filing revision petitions to the 
High Court against the order of the ap- 
pellate authority. Amongst the groups 
of Secs. 4 to 24 of the Limitation Act, 
Sec, 12 deals with exclusion of time in 
lega] proceedings, Sub-sec, (2) of this 
section enacts that in computing the 
period of limitation for a revision, the 
date on which the judgment complained 
of was pronounced and the time requi- 


site for obtaining a certified copy of the: 


decree or order sought to be revised 
shall be excluded, The question is whe- 
‘ther under the particular scheme of the 
Rent Control Act, it could be said that 
S. 12 (2) of the Lim, Act stands excluded 
from application, 

10. It would be useful, in this con- 
text to refer to S. 23 of the Act which 
provides for an appeal from the Rent 
Controller’s order as well as prescribes 
_ a time-limit for filing the appeal. Sec- 

tion 23 ( 1) (b) of the Rent Control Act 
‘provides.-for the period of limifation for 
filing an appeal, in the following terms— 
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“Any person aggrieved by an order 
passed by the Controller may, within 
fifteen days from the date of such order, 
prefer an appeal] in writing to the ap- 
pellate authority having jurisdiction, 


In computing the fifteen days afore- 
said, the time taken to obtain a certified 
copy of the order appealed against shall 
be excluded.” 

This provision gives an indication that 
it is not either the policy or the scheme 
of the Act to ignore the time requisite 
for obtaining a certified copy of the 
order for the purpose of reckoning the 
limitation period for filing an appeal. 
On the contrary, the express provision 
is made for not counting the time for 
obtaining certified copy of the order. 
This provision is an indication, in our 
judgment, to show that it is not the pur- 
pose or intention of the scheme behind 
the Act to ignore the time taken by the 
party to obtain a certified copy of the 
order which is passed against him for 
the purposes of enabling him to pursue 
further proceedings available to him 
under the Statute. We have earlier ob- 
served that under the scheme of the 
Rent Control Act, the authority who has 
to pass orders in the first instance is the 
Rent Controller, followed by an appel- 
late authority having appellate powers, 
over whom the High Court is invested 
with powers of revision, In the face of 
this statutory hierarchy of authorities 
having contro] over the proceedings un-' 
der the Act, it would be too much to; 
hold that it was the intention of the | 
Legislature not to take note of the time; 
taken for obtaining certified copies of 


orders passed by each of these authorit- : 


ies for the purpose of further proceed- 
ings, The Rules passed under the Rent; 
Control Act relating to the application 
for, and furnishing of certified copiés 
of orders of the Rent Controller and of 
the appellate authority have been fram- 
ed by the State Government in exercise 
of the rule-making power conferred on 
them under Sec, 34 of the Act. The 
power has been granted generally for 
carrying out the purpose of the Act, 
Sub-sec, (5) of Sec, 34 indicates that tha 
Rules framed under the Act by the 
State Legislature have equal force with 
the provisions of, the Act, since provi- 
sion is made for amendment of the 
Rules -by the Legislature, 


' Taking note of the express provision- 
made’ in‘ Sec, 23° (19 (by of the. Act as. 
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wel] as the provision in the Rules for 
applying for, and obtaining, certified 
copies of the order, we cannot read into 
the scheme of the Act any intention fo 
exclude the provisions of Sec, 12 (3) of 
the Limitation Act from being operative 
for the purposes of limitation under 
Sec, 25 of the Act, We cannot imagine 
that the Legislature intended to apply 
one standard for an appeal, and quite a 
different standard for a revision under 
the Act, We may further observe that 
under the Rules framed under the Rent 
Control Act, governing the procedure 
for appeals before the appellate auth- 
ority it is laid down that any appeal 
filed before the appellate authority shall 
be accompanied by a copy of the order 
of the Rent Controller appealed from. 
Apparently, this was the reason why 
the Rules also provide for the applica- 
tion for and furnishing of certified co- 
pies, The Rules made under the Act do 
not expressly provide for the procedure 
to be followed in the case of petitions 
for revision under Sec, 25 of the Act. 
The Rules are silent on the subject,. 
This is clear indication that the Appel- 
late Side Rules of the High Court will 
have to be applied, as governing the 
procedure for filing revisions under 
Sec, 25 of the Act. To this extent, at 
any rate, the Rent Control} Act and 
Rules are not a self-contained Code, We 
“have earlier referred to the language of 
O. 4 R. 21 of the Appellate Side Rules 
which regulate not only revisions filed 
under Sec, 115 C. P. Code, but also 
revision petitions filed under any other 
enactment, Having regard to the insist- 
ence by the Appellate Side Rules that 
in order to be a proper presentation, 
any memorandum of revision petition 
has got to be accompanied by a certified 
copy of the order sought to be revised, 
and also having regard to the provisions 
of the Rent Control Act and Rules, 
which we have referred to above, we 
are satisfied that the time taken by the 
revision petitioner for obtaining the cer- 
tified copies of the appellate aguthority’s 
order must be excluded in calculating 
the period of limitation under S., 25 (2) 
of the Rent Control Act, 


li. Mr. K. C. Rajappa, learned coun= 
se] for the respondent, submitted that 
= Sec, 12 of the Limitation Act cannot be 
invoked for ‘the purposes of computing 


the limitation under Sec, 25 (2) of the 
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Rent Contro] Act, because Sec, 25 (2) it- 
self lays down that the limitation period 
must be reckoned not from the date of 
the order, but from the date on which 
the order is ‘communicated to the ap- 
plicant,” For construing this phrase, 
learned counsel relied on two judgments 
of two learned single Judges of this 
court, They are reported in Sivapraka- 
Sam v. Radhakrishnan, 1975 TLNJ 328 
and Rakku v. Vasanthalakshmi, (1975) 2 
Mad LJ (Short Notes) 19. Both the de- 
cisions hold that the date of pronounce- 
ment of the order is also the date of 
communication of the order within the 
meaning of Sec, 25 (2) of the Act, It is 
unnecessary for purposes of the present 
discussion to consider whether the in- 
terpretation placed by the learned Jud- 
ges on the expression ‘communicated’ 
occurring in Sec. 25 (2) of the Rent 
Control Act is or is not correct, For the 
inquiry in the present revision is whe- 
ther Sec, 12 of the Limitation Act can 
be invoked for the purpose of calculat- 
ing the period of limitation under Sec- 
tion 25 (2) of the Act, In our judgment, 
for purposes of Sec, 12 (2) of the Limi- 
tation Act, it does not matter if the date 
of the communication of the order is 
equated to the date of pronouncement 
Of the order, 


12. We may now refer to the parti- 
cular facts and circumstances in the in- 
stant case which have given rise to this 
reference by Swamikkannyu J, It appears 
from the record, that the order of the 
appellate authority was made on 17-2- 
1981. The revision petitioner applied for. 
ea certified copy of that order on 26-2- 
1981. The copy was made ready on 
22-5-1981, By this time the courts had 
closed for the summer vacation. The 
petitioner actually filed the revision in 
this court on 22-6-1981. The contention 
of the learned counsel for the revision 


- petitioner is that although on the date 


of filing the revision petition the limi- 
tation period of 30 days had expired, 
still he is entitled to invoke the proviso 
to Sec. 25 (2) of the Rent Control Act 
and invoke the discretion of this court 
for condoning the delay. It may be ob- 
served that this proviso put a ceiling on 
the power of this court when it lays 
down that in no case shall the High 
Court extend the time beyond the period 
of 30 days from the end of the 
time limit of one month fixed 
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under Sec. 25 of the Rent Control Act. 
In this case, however, it is common 
ground that if the time taken for obtain- 
ing certified copies is excluded by ap- 
plying Sec, 12 of the Limitation Act, 
then the further delay which the revi- 
sion petitioner asks this court to con- 
done it within the period of 30 days 
laid down in proviso to Sec, 25 (2) of 
the Rent Control Act, The objection of 
Mr. Rajappa was based on a different 
calculation, If Sec. 12 of the Limitation 
Act is held not applicable, then the fil- 
ing of the application on 26-2-1981 would 
exceed an aggregate of 60 days from 
the date of the order passed by the ap- 
pellate authority, In that event, accord- 
ing to Mr. Rajappa, the revision would 
be irredeemably barred by time, In the 
view we have held that Sec, 12 of the 
Limitation Act must be applied to peti- 
tions for revision under Sec, 25 (2) of 
the Rent Contro] Act, the question of 
condoning the delay in excess of 30 days 
does not arise. The delay, on such cal- 
culation, would be only 12 days. 


13. We did not hear much of, an 
argument from Mr. Rajappa on the 
question as to whether there was really 
sufficient cause for the 12 days delay 
which had occurred when the revision 
petitioner filed this revision on 22-6- 
1981. In the affidavit in support of the 
petition the revision petitioner repre- 
sents that he was engaged in celebrat- 
ing his nephew’s marriage on the 11th 
June 1981 at Tuticorin and immediately 
after the marriage because of ill-health 
which got aggravated by his exertions 
during the wedding, he had to undergo 
treatment under a médical practitioner. 
A certificate from the medica] practi- 
tioner is part of the record. The expla- 
nation of the petitioner was that in his 
bad state of health, he could not under- 
take the long journey to Madras to hand 
over the papers to a lawyer for the 
purpose of filing the revision, We are 
satisfied that the explanation furnished 
by the petitioner for the delay of 12 
days provides sufficient cause within the 
meaning of the proviso to Sec, 25 (2) of 
the Rent Control Act, 


14. In the result, C. M. P. No. 6569 
of 1981 is allowed. The civil revision 
petition will be numbered and posted 
and deait with in the usual course, 


Petition allowed. 
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NAINARSUNDARAM., J. 
Kancheepuram Municipality, Peti- 
tioner v. Government of Tamil Nadu 


and others, Respondents, 
W, P. No, 3510 of 1980, D/- 28-10-1981. 


(A) Tami] Nadu Cimemas (Regulation) 
Rules (1957), R. 35-A — Two applica- 
tions by Municipality for grant of no 
objection certificate for conversion of 
already existing building into permanent 
cinema theare-— Notice required under 
R. 35-A published on notice hoard of 
Collectorate with reference to first ap- 
plication on 25-7-1978 and 26-7-1978 
and with reference to later application 
On 28-12-1978 — Objection as to — 
R, 35-A requiring objections to be pre- 
sented within 15 days of publication of 
notice, to licensing authority — Objection 
presented on 9-3-1979 that too, to Chief 
Minister cannot he said to be objection 
within the meaning of R. 35-A. ATR 1981 
Mad 346 Referred, = (Para 2) 

(B) Tamil Nadu Cinemas (Regulation) 
Act (9 of 1955), S. 5 — Tamil Nadu 
Cinemas (Regulation) Rules (1957), 
R. 35A~—Application by Municipality for 
grant of no objection certificate for con- 
version of already existing building into 


permanent Cimema theatre — Objection 
as to — Grounds, 
Where objection is filed not with. 


regard to non-compliance by Municipa- 
lity of provisions of any of the rules 
but on some other ground, such an ob- 
jection by itself cannot be put against 
municipality with regard to grant of no 
objection certificate sought for unless 
the licensing authority has found any 
other ground for rejecting the applica- 
tion either under the Act or under the 
Rules, (Para 4) 

(©) Tamil Nadu Cinemas (Regulation) 
Act (9 of 1955), S. 5 (1) (a) — Applica- 
tion by municipality for grant of no ob- 
jection certificate for conversion of al- 


ready existing auditorium into per- 
manent Cinema theatre — Expression 


‘interest of public generally’ occurring 
in Sec, 5 (1) (a) — Meaning of. 
Expression ‘interest of public gene- 
rally’ means only interest of Cinema 
going public, so rejection of application 
on the ground that the existing audi- 
torium served the general public provid- 
ing them with certain amenities for pub- 
lic performances like dramas and music 
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eannot be sustained in law and it is 
vitiated. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1981 Mad 346: (1981) 94 Mad LW 
380 , 3 
(1968) 1 Mad LJ 9 5 
K. Alagiriswami, for Petitioner; 
A. Sivaji, for Govt, Pleader, for Res- 
pondents. 


ORDER :— The petitioner is Kanchee- 
puram Municipality, represented by its 
Commissioner, The petitioner municipa- 
lity applied for the grant of a ‘No ob- 
jection certificate’ for conversion of an 
already existing building Arignar Anna 
Kalai Arangam into a permanent cinema 
theatre in Kancheepuram town. The 
said application was made to the third 
respondent, Two dates are mentioned 
in the order of the third respondent with 
reference to the making of the applica- 
tion, One is 4-7-1978 and the other is 
16-12-1978. The notice required under 
R. 35A of the Tamil Nadu Cinemas (Rée- 
gulation) Rules 1957, hereinafter refer- 
red to as the Rules, with reference to 
the first application was published on 
the notice board of the Collectorate on 
25-7-1978 and on the notice board of 
the petitioner municipality on 26-7-1978. 
With reference to the second application 
records disclose that the publication of 


the notice were effected on 28-12- 
1978. The Superintendent of Police, 
Chengalpattu (West), did not have any 


objection to the request of the petitioner 
municipality, Equally so, there was no 
objection from any other quarter ex- 
cept from the 4th respondent who was 
himself the chairman of the petitioner 
municipality at the relevant point of 
time when the decision was taken to con- 
vert Arignar Anna Kalai Arangam into 


a permanent cinema theatre, The objec- 


tion of the 4th respondent was not made 
before the licensing authority, viz, the 
third respondent, but there was a ren 
presentation dated 9-3-1979 to the Chief 
Minister of Tamil Nadu which, how- 
ever, got forwarded to the 3rd respon- 
dent for consideration, According to this 
objection of the 4th respondent, the 
existing auditoriun is being utilised for 
public performance like dramas and 
music performances and it is not desir- 
able to convert the same into a perman- 
ent cinema theatre on the only ground 
that the Source of revenue from the 
existing auditorium to the petitioner 
municipality is meagre, considering the 
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investment in putting up the same, This 
objection of the 4th respondent has been 
considered and Sustained by the 3rd res- 
pondent and the 3rd respondent rejected 
the application of the petitioner munici- 
pality on 3-5-1979 under Sec. 5 (1) (a) 
of the Tami] Nadu Cinemas (Regulation) 
Act IX of 1955, hereinafter referred to 
as the Act, As against the order of the 
3rd respondent, the petitioner municipa- 
lity preferred an appeal to the second 
respondent and the second respondent 
chose to concur with the order of the 
8rd respondent and dismissed the ap- 
peal on 20-8-1979. The petitioner muni- 
cipality further agitated the matter hy 
way of a revision to the first respondent 
and the first respondent by order dated 
20-5-1980 rejected the revision, The peti- 
tioner municipality challenges the orders 
of respondents 1 to 3 in the present 
writ petition, - 


2. Mr. K.  Alagiriswami, learned 
counsel] appearing for the petitioner 
municipality, urges two grounds seeking 
interference in writ jurisdiction, The 
first ground is that the objection of the 
4th respondent having not been made to 
the licensing authority, viz., the 3rd 
respondent, within 15 days from the 
date of publication of the notices as en- 
joined by R. 35-A of the Rules, the auth- 
orities ought not to have considered the 
said objection and negatived the appli- 
cation of the petitioner municipality for 
the grant of the ‘No objection certifi- 
cate’, Learned counse] further submits 
that the objection of the 4th respondent 
was not with regard to the non-compli- 
ance by the petitioner Municipality of 
the provisions of any of the Rules and 
on this ground also the said objection 
ought not to have been countenanced. 
To appreciate this contention, it þe- 
comes necessary to extract R. 35-A of 
the Rules— 


“35-A, On receipt of the application, 
the licensing authority shall cause a 
notice to be published in the notice 
board of the office of the licensing auth- 
ority and the Panchayat Union concern- 
ed, of the fact of receipt of the applica- 
tion, with such details as may be con- 
sidered necessary and calling for objec- 
tions, if any, from the public in regard 
to the non-compliance by the applicant 
Of the provisions of any of these rules. 
Al] objections shal] be filed in writing 
before the licensing authority within 15 
days from the date of publication of the 
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notice, Any objection filed after this 
period, shal] be liable to be summarily 
rejected,” 

The publication of the notices with re- 
ference to the first application of the 
petitioner municipality dated 4-7-1978, 
was made on 25-7-1978 and 26-7-1978 
as stated above, The publication of the 
notice with reference to the later ap- 
plication of the petitioner municipality 
dated 16-12-1978 was made on 28-12- 
1978. Computing the 15 days time from 
any of these dates, definitely the objec- 
tion presented by the 4th respondent on 
9-3-1979, and that too, not to the licens- 
ing authority, the 3rd respondent, but to 
the Chief Minister of Tamil Nadu, can 
not be stated to be an objection within 
the meaning of R. 35A of the Rules. 

3. An objection from a member of 
the public, if not made within the time 
prescribed by R. 35-A of the rules, has 
got to be summarily rejected, is stipula- 
ted in the said rule itself Such an ob- 
jector has no audience at all before the 
licensing authority and even if the order 
goes against him and in favour of the ap- 
plicant, the objector has no locus standi 
to agitate the matter, further by way of 
an appeal, is a well settled proposition 
because such. an objector cannot be 
deemed to be an aggrieved person, The 
failure to make objection within the 
time stipulated under R. 35-A, of the 
rules by any member of the public can 
only lead to the conclusion that no 
member of the public has any grievance 
against the grant as such, When the 
rule is explicit, stipulating summary re- 
jection of such belated objections, it is 
not proper on the part of the authori- 
ties concerned to take note of and coun- 
tenance such objections and reject the 
application of the petitioner Municipa- 
lity on that basis, A view, similar to the 
one which I have taken has also been 
expressed by Mohan J. in Subramania 
K. S. P v. Commr. of Land Revenue 
and Commercial-taxes, (1981) 94 Mad 
LW 380: (AIR 1981 Mad 346):— 

4. The further complaint of the 
learned counse] for the petitioner muni- 
cipality is that the objection of the 4th 
respondent is not with regard to the 
non-compliance by the petitioner muni- 
cipality of the provisions of any of the 
rules as contemplated under R. 35-A of 
the Rules and any other objection has 
No sanctity for consideration unless the 
application was got to be rejected on 
other tenable grounds under the Act or 
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the Rules. This submission of the learn- 
ed counsel requires acceptance be-| 
cause I find that the objection of the 
4th respondent is not with regard to the 
non-compliance by the petitioner muni- 
cipality of the provisions of any of the 
rules, but on some other ground, Hence, 
such an objection by itself could not be 
put against the petitioner municipality 
with regard to the grant of the ‘no ob- 
jection certificate’ sought for unless the 
licensing authority has found any other 
ground for rejection of the application 
either under the Act or under the Rules, 
The legal position being clear as above, 
mn my view, the authorities committed! 
an error and acted in breach of the 
rules when they took note of considered 
and countenanced the objection of the 
4th respondent for negativing the ap- 
plication of the petitioner municipality. 

5. The second ground of attack put 
forth by the learned counsel for the 
petitioner municipality is that even 
advanced by 
the licensing authority, the 3rd respon- 
dent, and the appellate authority, the 
2nd respondent, for negativing the ap- 
plication of the petitioner municipality 
under Sec. 5 (1) (a) of the Act can- 
not be sustained, because they have not 
considered the interest of the cinema 
going public, which alone is relevant 
under Sec, 5 (1) (a) of the Act. See- 
tion 5 (1) (a) of the Act reads as fol- 
lows :— 

“5. Restrictions on powers of licens- 
ing authority 

(1) The licensing authority shall, in 
deciding whether to grant or refuse a 
licence, have regard to the following 
matters, namely — (a) the interest of 
the public generally:” 
It is now well settled that the expres- 
generally,’ 
Occurring in Sec, § (1) (a) of the Act 
can mean only the interest of the cinema 
going public. Kailasam J. as he then was, 
after referring to the preceding case 
law, held so in Abdul Malick v. Collee- 
tor of Dharmapuri (1968) 1 Mad LJ 9. 
The reasoning of the licensing authority, 
the 3rd respondent, is found in para 
graph 5 of the order and it is as fol- 
lows :— 

“5 The objection of the ex-chairman 
and the replies of the Municipality were 


examined in detail, Facility in shape of 


Anna Kalai Arangam was created for 
public performances, It serves as city 


_auditorium. If it is converted into a 
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permanent cinema theatre, the facility 
which has been created will be lost to 
public of Kancheepuram, Moreover once 
it is converted into theatre for other 
activities, Municipa] Commissioner will 
have to get specific permission and the 
proceeds will have to go to religious, 
charitable purposes and not for muni- 
cipality’s use. In view of the above cir- 
cumstances I consider that the request 
of the Municipality is not desirable and 
the application is therefore rejected un- 
der S5. 5 (a) of the Tamil Nadu Cinemas 
(Regulation). Act 1955.” 


6. Practically, the same reasoning 
has been repeated by the appellate auth- 
ority, the 2nd respondent in paragraph6 
of its order and the relevant portion 
runs as follows— 


*§. The Board has carefully consider- 
ed the arguments of the learned counsel 
for the applicant and that of the res- 
pondent, A careful scrutiny of the re- 
cords received from the Collector in- 
dicates that the Collector has gone into 
the objections raised by the respondent 
carefully and has correctly come to the 
conclusion that the existing amenity for 
the benefit of the general public of 
Kancheepuram Municipal town would 
be denied by the proposed conversion of 
the bnilding into a permanent theatre...” 


7. The first respondent, as a révi- 
sional authority, has not discussed any 
aspect, but has summarily rejected the 
revision stating that they do not see any 
ground to interfere on behalf of the re- 
vision applicant. The reasoning of re- 
spondents 3 and 2 is more with refer- 
ence to the existing auditorium being 
an amenity for the genera] public. 
They have not spelled out any other 
ground, either under the Act or under 
the rules, for rejecting the application 
of the petitioner Municipality. They 
have not considered the application of 
the petitioner Municipality from the as- 
pect as to how far the conversion of the 
existing auditorium into a permanent 
cinema theatre will serve the interest 
of the cinema going public generally. 
May be, the existing auditorium served 
the general public of Kancheepuram 
Municipal town, providing them with 
certain amenities for public performan~ 
ces like dramas and music performances. 
But, for the purpose of S. 5 (1) (a) of 
the Act, the consideration must be as to 
how far the cinema ‘going public will 
be benefited by such conversion,’ Equal- 
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ly so, such a consideration will be for 
purpose of finding out as to whether 
the mterest of the cinema going public 
wil] in any way be affected by the con- 
version. Obviously, such a factor could 
not be put against the petitioner Muni- 
eipality. Otherwise, it would have 
been slated so, The loss of the exist- 
ing auditorium to the genera] public by 
the conversion of it inte qa permanent 
cinema theatre cannot be a factor which 
could fit in within S, 5 (1) (a) of the 
Act. Equally so, the advantage or 
disadvantage to the petitioner Munici- 
pality by the conversion of the existing 
auditorium into a permanent cinema 
theatre is a wholly  etxraneous factor 
and cannot come within the ambit of 
S. 5 (1) (a of the Act. As such, the re- 
asoning advanced by respondents 3 and 
2 cannot fit within S. 5 (1) (a) of the 
Act and the rejection of the application 
by the 3rd respondent ynder the said 
section and the confirmation of the said 
order both by the second respondent 


- and the first respondent cannot be sus- 


tained in law. The above factors vitiate 


the orders passed by respondents 1 
to 3 and this compels me to interfere 
in writ proceedings. Accordingly, the 


writ petition is allowed and the applica- 
tion of the petitioner municipality will 
stand remitted back to the third respon- 
dent for him to consider the same afresh 
and grant the 'no objection certificate’ 
if there is no other factor which stands 
in the way of such grant within the 
Act and the rules. The 3rd respondent 
wil! do well to dispose of the matter 
as expeditiously as possible. There will 
be no order as to costs in this writ 
petition, 

Petition allowed. 
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State Bank of India, Tiruchirapalli, 
Petitioner y. J. S. Ramamoorthy, Re- 
spondent, 

C. R. P, No. 2244 of 1981, D/- 13-8- 
1981.* 

Civil P. C. (5 of 1908), O. 39, Rr. 1 
and 2 — Specifie Relief Act (1983) Sec- 
tions 38 and «% (b) and (i) — Notice by 
Bank demanding repayment of loan ad- 


*To reveise order of Sub. J. Tiruchira- 
palli, D/- 26-6-1981. 
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vanced to plaintiff for running his in- 
dustry — Suit by plaintiff for declara- 
tion that notice is illegal and for per- 
manent injunction restraining Bank 
from giving effect to notice — Plaintiff 
is not entitled te permanent injunction 
under S. 38 nor to temporary injunction 
under O, 39 Rr. 1 and 2 — S. 41 (b) 
and (i) are bar to perpetual injunction. 


In a suit by the plaintiff for declara- 
tion that notice served on him by the 
defendant Bank demanding repayment 
of loan advanced to him on  pronoite 
for running his industry is illegal and 
for the consequential] relief of perma- 
nent injunction restraining the Bank 
from giving effect to the impugned no- 
tice, the plaintiff is not entitled to per- 
petua] injunction as prayed for under 
any of the provisions of S. 38 since 
there is nọ obligation on the part of 
the Bank either to lend money to the 
plaintiff or to keep his industry run- 
ning. Nor can temporary injunction to 
the same effect be granted under O, 39, 


R. 1 as there is no property in dispute 


in the suit nor can such injunction be 
granted under O. 39, R. 2. On the other 
hand since the Bank is entitled to file 
a suit to recover the amount due from 
the plaintiff, S. 41 (b) would be a bar 
to the grant of perpetual injunction as 
prayed for, as it would have the effect 
of preventing the Bank from enforcing 
its lega] right to get repayment. The 
conduct of the plaintiff in not repaying 
at any time the loans borrowed by him 
and not giving any valid reason to 
justify the huge losses sustained by him 
since the industry was started would 
disentitle him to the grant of an in- 
junction under S, 41 (i) also. The re- 
lief for mandatory injunction directing 
the Bank to render al] possible help 


including advancing of loans to the 
plaintiff to keep his industry running 
under the nursing propgramme cannot 


also be granted as it cannot be imple- 

mented there being no obligation on the 

part of the Bank to render such help. 
(Paras 11, 13, 14, 15, 16) 


Messrs, K. N. Balasubramaniam and 
K. Kusum Kumari, for Petitioner: $. 
' Kalyanam for G. Subramaniam, for Re- 
spondent, 


ORDER :— This is a revision peti- 
tion against the order of Thiru S. 
Thangaraj, B. Se. LL. B. Second Addi- 
tional Subordinate Judge, Tiruchirapal- 
li, allowing I. A. No, 206 of 1981 in 
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O, S. 345 of 1981 and making absolute 
an interim injunction granted by the 
learned Subordinate Judge, 

2. The petition in I. A, No. 206 of 
1981 was filed by the plaintif praying 
for an order directing the respondent- 
defendant to render all help and assis- 
tance to the petitioner plaintiff for 
keeping his unit Kamala Industries, 
Ariyamangalam Trichi, running pending 
disposal of the suit and also to grant 
an ad interim ex parte order to the 
effect pending disposal of the petition 
under Nursing Programme and thus ren- 
der justice, 

oa I. A. No. 205 of 1981 was filed 
for granting an order of interim injunc- 
tion restraining the respondent-defendant 
pending disposa] of the suit and also 
to grant an ad interim ex parte order to 
the said effect pending disposal of this 
petition restraining the respondent de- 
fendant from giving effect to the call 
off notice in respect of Kamala Indus- 
tries, Ariyamangalam, Tiruchi. 

4, The respondent herein is the plain- 
tiff in O. S. 345 of 1981 on the file 
of the Sub Court, Tiruchirapalli. He is 
the proprietor of an Industrial Unit 
called Kamala Industries for which he 
obtained a loan from the State Bank of 
India, Main Branch, SIB Division, who 
is the defendant in the suit. A loan 
of ‘Rs, 8000 for pre-operative expenses, 
a loan of Rs. 1,42,000 for purchase 
of machinery and a sum of Rs. 24,000 
by way of overdraft against bills were 
granted by the defendant. The loan of 
Rs, 8000/- to cover the pre-operative 
expenses is said to have been repaid 
by about 4th Oct. 1975. The unit did 
not function satisfactorily for the first 
three years, 

According to the plaintiff, the 
unit did not function satisfactorily 
for the first three years, because of the 
delay in the disbursement of the loan 
by the defendant, implying thereby that 
the plaintiff depended entirely on the 
loans for the purpose of running the 
Industry. The Unit has been sub- 
sequently declared sick and the ad- 
ministrative control of the Unit was 
vested in Sri R. Palaniappan, Managing 
Director of Messrs Jothi Malleavies Pvt. 
Ltd., on the understanding that all the 
powers for running the Industry vested 
in him absolutely and the Unit was 
to be brought to a viable level} within 
a year from 14-6-1973, This arrange- 
ment did not work and the Unit was 
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handed back to the plaintiff on 8-6-1974. 
In Sept. 1976, a team of officials ap- 
pointed by the Chief Genera] Manager 
of the Madras Circle of the defendant 
called “Rohira Committee’ visited the 
plaintiff’s Unit and studied the reasons 
for the sickness of the Unit and ‘recom- 
mended a help of Rs. 30,000 towards 
loan, The defendant failed to imple- 
ment the recommendation. The Mana- 
ger of the defendant Bank cut off the 
credit with effect from 1-12-1978. Ac- 
cording to the plaintiff, he was not pro- 
vided ‘with finance in critica] hours of 
needs and consequently the working of 
the unit has been considerably affect- 
ed.” It is further contended by the 
plaintiff that— ` 

“On account of the negligence on the 
part of the defendant though he has 
been very lavish in correspondence in 
not providing finance required in times 
of needs the plaintiff could not get the 
unit rejuvenated. The plaintiff had been 
requesting the defendant to help with 
the assistance as directed by the authori- 
ties superior to him and also by the said 
Rohira Committee. Though the demands 
of the plaintiff which were neither out 
of way nor opposed to any natural law, 
the defendant had been defiant in pur- 
Suing his negligent attitude by not 
helping the plaintiff. Instead of rescuing 
the plaintiff from his decaying the 
business, and the industries the defen- 
dant had pursued his attitude with a 
firm determination in not helping the 
plaintiff (sic)’, 


5. It is further alleged as follows in 
the plaint— 


“The plaintiff at this point submits 
that he is a B. E. Engineer, He has 
spent most part of his life in this In- 
dustry with the bona fide hopes of get- 
ting a decent return for his efforts. 
But his hopes could not be materialised 
purely .on account of the paucity of 
funds.” 

6. The plaintiff further contends that 
he ‘still has confidence to regain the lost 
glory in the running of the industry.’ 
The defendant has issued a notice direct- 
ing the plaintiff to refund the advance 
made to the industry. Therefore, the 
plaintiff has filed the suit for "a declara- 
tion that the impugned calling off notice 
served on the plaintiff dated 21-4-1981 
in respect of Kamala Industries, Ariya- 
managalam, Trichi is illegal, unjust, ultra 
vires and unenforceable and for con- 


State Bank of India v. J. S. Ramamoorthy 


Mad, 199 


sequentia]; relief of permanent injunc- 
tion restraining the defendant, his men, 
agents and others from giving effect to 
the impugned notice’ and ‘for a manda- 
tory injunction directing the defendant 
to render all possible assistance and 
helps to the plaintiff to get his Kamala 
Industries Unit keep running under 
nursing programme”, 

7. Along with the plaint, a petition 
for the issue of a similar temporary in- 
junction was filed, 

8. The defendant contended inter 
alia alSo that the suit is not maintain- 
able, that in this particular case, the 
Bank has gone a very long way to help 
the plaintiff because the plaintiff is the 
son-in-law of one H. K. Ramaswami, 
who is the Managing Director of ‘Sesha- 
Sayee group’, that according to the au- 
dited balance sheet as on 31-3-1977, pro- 
duced by the plaintiff himself, the plain- 
tiff had drawn a sum of Rs. 171,567.97 
from the plaintiff firm, that the ac- 
cumulated losses of the firm stood at 
Rs, 2,81,900 by Sept. 1980, that the con- 
tribution of the entrepreneur viz, the 
plaintiff is only a paltry sum of 
Rs, 20,000, that the plaintiff’s suit is in- 
competent, that there is no contractual 
liability or any other liability imposed 
by statute on the defendant to sustain 
the venture of the plaintiff and that 
therefore, the suit may be dismissed 
with costs. The defendant contested the 
application for injunction on similar 
grounds. l 

9. In addition, the plaintif demanded 
a sum of Rs. 1000 per mensem for his 
living expenses in the affidavit fled in 
I. A. No. 206 of 1981. The learned 
Second Additional Subordinate Judge 
granted the injunction prayed for, but 
refused to grant the allowance of 
Rs, 1000, per mensem prayed for by the 
plaintiff to defray the family expenses. 
Against the order of the learned Second 
Additional Subordinate Judge of Tiru- 
chirapalli, the civil revision petition has 
been preferred. 

10. I may preface my order with 
the observation that the order of the 
learned Subordinate Judge is as fantas- 
tie as the claim of the petitioner. Order 
39 Cc. P. C., provides for the issue of 
temporary injunction and interlocutory 
Orders and lays down cases in which 
temporary injunction may be granted, {It 
is laid down in Order 39, R. 1 that— 

“Where in any suit it is proved by 
affidavit or otherwise — (a) that any 
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property in dispute in a suit is in dan- 
ger being wasted, damaged or alienated 
by any party to the suit, or wrongfully 
sold in execution of a decree, or (b) that 
the defendant thereatens or intends to 
remove or dispose of his property with 
a view to defrauding his creditors: (c) 
that the defendant threatens to dispos- 
sess the plaintiff or otherwise cause 
injury to the plaintiff in relation to 
any property in dispute in the suit, the 
court may by order grant a temporary 
injunction fo restrain such act, or make 
such other order for the purpose of 
staying and preventing the wasting, 
damaging, alienation, sale, removal or 
disposition of the property or dispos- 
session of the plaintiff, or otherwise 
causing injury to the plaintiff in rela- 
tion to any property in dispute in the 
suit as the court thinks fit, until the 
disposa] of the suit or until further 
orders.” 

11. Rule 2 reads as follows — 

‘Injunction to restrain repetition or 
continuance of breach — (1) In any suit 
for restraining the defendant from com- 
mitting a breach of contract or other 
injury of any kind, whether compensa- 
tion is claimed in the suit or not, the 
plaintiff may, at any time after the com- 
mencement of the suit, and either before 
Or after judgment, apply to the court 
for temporary injunction to restrain the 
defendant from committing the breach 
of contract or injury complained of, 
or any breach of contract or injury of 
a like kind arising out of the same con- 


tract or relating to the same property 


or right, 

(2) The Court may by order grant 
such injunction on such terms as to the 
duration of the injunction, keeping an 
account giving security or otherwise as 
the court thinks fit.” 

This is not a case wherein it is alleged 
that any property in dispute is in dan- 
ger of being wasted, damaged, or alie- 
nated by the defendant or wrongfully 
sold in execution of the decree by the 
defendant. In fact, no property is the 
subject matter of the suit. The defen- 
dant has not threatened or intended to 
remove or dispose of any property with 
a view to defrauding any creditor, and 
therefore, ©. 39, R. 1 (b) has no ap- 
plication to the facts of the instant case. 
Cl. (c) of R. 1 of Order 39 has no ap- 
plication because there is no threat by 
the defendant to dispossess the plaintiff 
or otherwise cause injury to the plain- 
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tiff in relation to any property in dispute 
in the suit. Hence, no temporary in- 
junction can be issued by virtue of any 
of the provisions incorporated in Rr. 1 
and 2 of Order 39 of the Civil P, C. 

12. Now I may consider the implica- 
tions of granting the prayer in the plaint. 
The first prayer is for a declaration 
that the notice served on the plaintiff 
dated 21-4-1981 in respect of Kamala 
Industries, Ariyamangalam, Trichi, is 
illegal, unjust, ultra vires and unenfor- 
ceable and for consequential relief of 
permanent injunction restraining the 
defendant, his men agents and others 
from giving effect to the impugned no- 
tice, What is the implication of this 
prayer and what would be the effect 
of granting this prayer? The defendant 
bank can never demand repayment of 
the loans granted to the plaintiff. The 
injunction sought for is not even re- 
stricted to any particular amount or any 
particular period and nevertheless this 
fantastic prayer has been granted by 
the learned Sub-Judge, 


13. The second relief sought for in 
the plaint is a mandatory injunction 
directing the defendant to render all 
possible assistance and helps to the 
plaintiff to get his Kamala Industries 
Unit keep running under nursing pro- 
gramme, This relief is not limited to 
merely the defendant bank granting 
such loans as the plaintiff wants and as 
often as he wants, but extends to ren- 
dering all possible assistance and help 
to the plaintiff, If this prayer is 
granted, the defendant will have to 
find raw materials for the industry of 
the plaintiff if there is any shortage in 
the supply of iron, etc, persuade the 
Chairman of the Electricity Board to 
supply electricity to the industry of the 
plaintiff even during the times of shor- 
tage and dissuade the workers from 
going on strike if they have any inten- 
tion to do so or persuade them to go 
to the factory and work if they had ' 
already gone on strike. 

Similarly, if the 
the plaintiff's factory are not 
chased by the Heavy Electri- 
cals Ltd, or other customers, the 
agent of the defendant bank will have 
to persuade the customer or find cus- 
tomers to buy them. Thus the defen- 
dant and the officers of the defendant 
bank will have to ‘render all possible 
assitanee- and help to the plaintiff? to- 
get his Kamala Industries Unit keep 


products of 
pur- 
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running under the nursing programme. 
Even the plaintiff would not have con- 
templated such help and might have in- 
structed his counse] merely to obtain 
an order directing the bank to lend him 
money to keep his industry running. 
This omnibus prayer in the plaint, re- 
iterated in the petition for a temporary 
injunction has been readily granted by 


the learned Subordinate Judge, This 
injunction cannot possibly be imple- 
mented. Similarly, the injunction 


sought in the prayer would be to pre- 
vent the defendant from enforcing its 
legal right to get repayment, 


14, An injunction can be claimed 
only on the basis of a legal right. S. 38 
of the Specific Relief Act lays down 
that subject to the other provisions con- 
tained in or referred to by Chapter VIII, 
a perpetual injunction may be granted 
to the plaintiff to prevent the breach 
of any obligation existing in his favour, 
whether expressly or by implication, 
and that when any obligation arises 
from contract, the court shall be guided 
by the rules and provisions contained 
in Chapter If. There is no obligation 
on the part of the defendant either to 
lend money or to keep the industry of 
the plaintiff running. ‘Therefore, sub- 
sec, (1) of S. 38 has no application, As 


an obligation does not arise from any’ 


contract, sub-sec, (2) has also no ap- 
plication. Sub-sec, (3) lays down that— 

“When the defendant invades or 
threatens to invade the plaintiff's right 
to or enjoyment of , property, the court 
may grant gq perpetual injunction in the 
following cases, namely— 

(a) where the defendant is trustee 
of the property for the plaintiff; 

(b) where there exists no standard 
for ascertaining the actual] damage 
caused or likely to be caused by the in- 
vasion; 


(c) where the invasion is such that 
compensation in money would not afford 
adequate relief: 

(d) where the injunction is necessary 


fo prevent a multiplicity of judicial 
proceedings,” 
None of these provisions is applicable 


to the instant case, 
15. On the other hand, S, 41 of the: 
S. R. Act lays down that— 
“An injunction cannot be granted— 
(a) to restrain any person from pro- 
secuting a judicial proceeding pending 
at the institution of the suit in which 
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the injunction is sought, unless such re- 
straint is necessary to prevent a multi- 
plicity of proceedings; 

(b) to restrain any person from in- 
stituting or prosecuting any proceeding - 
in a court not subordinate to that from 
which the injunction is sought”: 

The defendant is entitled to file a suit 
in the sub-court for recovery of the 
amount due from the plaintiff. There-. 
fore, the provisions of S. 41 (b) would 
be a bar to the grant of an injunction: 
restraining the defendant from filing a: 
suit in° the sub-court, Sec, 41 (i) of the 
S. R. Act lays down that an injunction 
cannot be granted “when the conduct of 
the plaintiff or his agents has been such 
as to disentitle him to the assistance of! 
the court”. It is seen from the writ- 
ten statement that the plaintiff has with-’ 
drawn a sum of Rs. 71567-97 from the 
firm, if it is a firm, and had thereby 
rendered the industry more sick than 
ever before. Having invested qa sum of 
Rs. 20,000 only, he has accumulated 
losses to the tune of Rs, 2,81,900 by Sept. 
1980. He has not repaid at any time 
the loans borrowed by him. He has 
not given any valid reason to justify 
the losses sustained by him during the 
past few years since the industry was 
started, 


16. A right to injunction can be 
claimed only under the appropriate sec- 
tion of the S, R. Act. The general 
principles which should govern the 
issue of injunctions have been laid 
down and are incorporated in S, 38 of 
the S. R. Act. They are wel] settled 
and well recognised principles applied 
by courts in India before they were in- 
corporated in the S. R. Act, 1963, and 
the earlier Act preceding the same. 
They are based on principles of justice, 
equity and good conscience. The in- 
junction sought by the plaintiff is an 
injunction to help him to commit the 
breach of an agreement viz, the lia- 
bility to repay the amount borrowed 
by him from the defendant, 

The purpose of granting an injunction 
should be to prevent the breach of an 
obligation existing in favour of the plain- 
tiff, There is no obligation cast on the de- 
fendant to lend the plaintiff as much 
money as he wants or to keep his in- 
dustry in a running condition, nursing 
it to run notwithstanding any act of 
mismanagement. misfeasance or malfea- 
sance that might be committed. It is’ 
open. to the defendant and the agent of © 
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the defendant Bank to refuse to lend 


any further sums to the plaintif if 
they are not satisfied with his skill, 
character or antecedents or any of 


them, It is the duty of the agent of 
the State Bank of India, to recover the 
loans already granted if he finds that 
the financial condition of the plaintiff 
is deteriorating, that he is in doldrums, 
and that the amount jent may not be 
realised if the defendant waits till 
there is a complete crash in the affairs 
of the plaintiff. A promisee is entitled 
to recover the money lent on a promis- 
sory note, and the money is payable 
on demand. In these circumstances, to 
ask for an injunction permanently in- 
terdicting the defendant from recalling 
the loan granted is possibly the most 
sanguine of al] prayers that debtors can 
peng of, but nevertheless highly fan- 
astic. 


As observed in my earlier order, 
the order of the Sub.-Judge is a startling 
performance by giving effect to which 
the State Bank of 
itself of all its finances, If such orders 
can be obtained by parties, every one 
would be very eager to file suits 
against every Bank and obtain such 
orders. Only it may be that no other 
Judicial Officer would be found in this 
country who would be willing to pass 
such an order as that passed by the 
learned Sub Judge directing the State 
Bank of India to nurse the industry of 
the plaintiff by continuing to advance 
loans, 


17. Therefore this civil revision peti- 
tion is allowed and the order of the 
learned Second Additional Sub Judge 
granting the injunction as prayed for is 
set aside. There will be no order as to 
costs. 


18. However, any application by the 
plaintiff for further loans may be con- 
sidered by the officers concerned and 
may be granted if they are satisfied that 
the industry -is not likely to continue 
to go down the hill and the money go 
down the drain and the 
go down in the scale of values, 


Petition allowed. 
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management. 
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RATNAM, J. 
Rahmath Bi and another, Petitioners 


v. State Wakf Board, Respondent, 

C. R. Ps. 3311 of 1980 and 67 of 1981, 
D/- 23-7-1981.* 

Wakf Act (29 of 1954), Ss. 56 and 15 
(1) — Suit against Wakf Board for de- 
claration of plaintiffs title and injunc- 
tion restraining Board from taking pos- 
session of property in execution of 
decree obtained by Board against third 
person — Act of Board falls under Sec- 
tion 15 — S, 56 notice is a must — Fai- 


lure to give notice —. Not formal de- 
fect — Plaint is liable to be rejected. 


(Civil P. C. (1908), O. 23, R. 1 (3) and 
Q. 7, R. 11 (d)). 


The court cannot make exceptions or 
qualifications to the explicit terms of 
S. 56 on account of consideration of 
hardship and absence of prejudice or 
detriment. A defect, as in the present 
case, cannot be equated to a formal 
defect contemplated by O. 23, R. 1 (3) 
Civil P. Cc. It is a radical] defect going 
to the root of the claim of the plaintiff 
(petitioner). S. 56 is express, explicit, 
mandatory and admits of no exceptions. 
Therefore, the issue of a notice under 
S. 56 is a condition precedent to the 
institution of the suit itself. Cases where 
suits have been instituted without the 
issue of a notice in accordance with 
S. 56 as in the instant case, are cases 
which clearly fall under O. 7, R. 11 (d) 
C. P. C. 


Hence the plaintiff (petitioner) could 
not be allowed to withdraw the suit 
under O. 23, R. 1 (3). The plaint must 
be rejected under O. 7, R. 11 (d), (1966) 
2 Mad LJ 104 and AIR 1931 Mad 175 
and AIR 1935 Mad 389 and AIR 193I 
Cal 503 and AIR 1961 Andh Pra 488 
and AIR 1971 SC 442 Foll. 

(Paras 5. 6, 8) 


Cases Referred: Chronological Paras 


AIR 1971 SC 442 7 
(1966) 2 Mad LJ 104:79 Mad LW 241 
5 
AIR 1961 Andh Pra 488 7 
AIR 1960 SC 1309 3 


AIR 1947 PC 197: (1947) 2 Mad LJ 208: 
74 Ind App 223: 1947 All LJ 576 5 


*From order of District Munsif, Vellore 
in I. A, Nos. 2681 of 1980 and O. S. 
No. 258 of 1980, D/- 30-9-1980. 
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AIR 1935 Mad 389 | 7 
AIR 1931 Cal 503: ILR (1931) 58 Cal 850 
7 


AIR 1931 Mad 175:ILR (1931) 54 Mad 
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AIR 1927 PC 176:25 All LJ 641:53 
Mad LJ 81: 54 Ind App 338 ð 


(1903) ILR 25 All 187: 1903 All 
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A. J. Abdul Razack, for Petitioners; 
A. A. S. Mustafa, for Respondents. 

ORDER :— These civil revision peti- 
tions are at the instance of the plain- 
tiffs in O. S. No. 258 of 1980 and O. S. 
111 of 1980 on the file of the District 
'Munsif’s court, Vellore, and arise -out 
of the dismissal of I. A. 2681 of 1980 
in O. S. 258 of 1980 and I. A. 2440 of 
1980 in O. S. 111 of 1980, filed under 
O. 23, R. 1 (3), C. P.C., praying for the 
withdrawal of the suits O. S. 258 of 1980 
and O. S. 111 of 1980, with liberty to 
file fresh suit on the same cause of ac- 
tion, The petitioners in C. R. P. 3311 
of 1980 instituted O. S. 258 of 1980 on 
the file of the Additional District Mun- 
sif’s court, Vellore, with reference to 
two items of properties praying for a 
declaration of their title and for an in- 
junction restraining the Tamil Nadu 
State Wakf Board, from interfering with 
their possession and enjoyment of the 
properties or by taking forcible posses- 
sion of the properties by execution of 
the decree in O. S. 958 of 1967. Accord- 
ing to the case of the petitioners, on 
9-2-1967, they purchased the suit pro- 
perties for a sum of Rs, 7500 from one 
Mahaboob Bi and that they were is pos- 
session of the properties so purchased. 
While so, the petitioners alleged that the 
Wakf Board had instituted a suit against 
one Maimoong Bi in O. S. 958 of 1967, 
District Munsif’s court, Vellore, and 
obtained ex parte decree against her 
for possession of the suit properties. 
The suit, according to the petitioners, 
was institufed against wrong person and 
that the petitioners were not parties to 
the same and did not know anything 
about the decree therein: but that the 
Wakf Board by filing E. P. 966 of 1979, 
attempted to take possession of the pro- 
perties. Alleging that the petitioners 
are bona fide purchasers of- the proper- 
ties and that they had also prescribed 
title tg the properties by adverse pos- 
session, the petitioners prayed for the 
reliefs set ou! earlier. 

2. Likewise, the petitioners in C. R.P. 
67 of 1981 instituted O. S. 111 of 1980 


WN 
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on the file of the District Munsif’s Court. 
Vellore, praying for a declaration that 
they are the owners of the suit proper- 
ties and for restraining the Wakf Board 
from interfering with their possession 
and enjoyment of the properties by ex- 
ecution of the decree passed in O. S. 
1025 of 1967, District Munsif’s Court, 
Vellore, and for other incidental re- 
liefs. There also, the petitioners claim- 
ed that their father Mohammed Hussain 
Sahib purchased on 27-8-1951 the suit 
properties from one Ahamed Hussain 
and that ever since the date of the pur- 
chase, the father of the petitioners was 
in possession and that after his death, 
the petitioners continued to remain in 
possession of the properties. According 
to the case of the petitioners, the Wakf 
Board instituted a suit O. S. 1025 of 
1967 against one Ammaji Bi and was 
attempting to interfere with the peti- 
tioners’ possession and enjoyment of 
the properties on the basis of such a 
decree which, according to the peti- 
tioners, was obtained against a wrong 
person, who had no interest whatever 
in the suit properties. Alleging that 
the petitioners came to know about the 
obtaining of such a decree by the Board 
and that the Board had also taken steps 
for securing possession of the proper- 
ties, the petitioners instituted O. S. 111 
of 1980 praying for the relief set out 
earlier. In both the suits. the respon- 
dent herein has been impl2aded as the 
defendant and the respondent has not 
even filed a written statement in the 
suits, 

3. In I. A. Nos, 2681 of 1980 and 2440 
of 1980, in O. S. No. 258 of 1980 and 
O. S. 111 of 1980, respectively the peti- 
tioners prayed for the withdrawal of 
the suits on the ground that the suits 
were bad for want of notice under S. 56 
of the Wakf Act, 1954 which is man- 
datory, and that the petitioners should, 
therefore, be permitted to withdraw the 
suits with liberty to institute a fresh 
suit on the same cause of action after 
issuing a proper notice. The learned 
Additional District Munsif, Vellore who 
dealt with T. A. 2681 of 1980 in O. S. 
258 of 1980 was not inclined to accept 
the stand taken by the petitioners in 
C. R. P. 3311 of 1980 that S. 56 of the 
Wakf Act 1954. is mandatory and in this 
view dismissed the application, while 
the learned District Munsif. Vellore who 
dealt with I A. 2440 of 1980 in O. S. 
111 of 1980, was of the view that a 
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suit without a notice under S, 56 of 
the Wakf Act has to be dismissed and 
therefore, no option is left to permit 
the withdrawal of such a suit, Con- 
Sequent to the conclusion so arrived at 
I. A. 2681 of 1980 and I. A. 2440 of 1980 
in ©. S. 258 of 1980 and O. S. 111 of 
1980 on the file of the Additional Dis- 
trict Munsif’s Court, and District Mun- 
sif’s Court, Vellore respectively, were 
dismissed. It is the correctness of this 
order that is challenged in these civil 
revision petitions, 

4. The learned counsel for the peti- 
tioners contends that the requirement 
of a notice under S. 56 of the Waktf 
Act 1954. is mandatory and that the 
failure to give such a notice would be 
in the nature of a ‘forma] defect’ with- 
in the meaning of O. 23, R. 1 (3) Civil 
P. CŒ. and therefore, the petitioners 
Should be permitted to withdraw the 
suits with liberty to institute fresh suits 
on the same cause of action. It is also 
contended that there are otherwise suf- 
ficient grounds for allowing the peti- 
tioners to withdraw the suit and to 
permit them to institute another suit 
after giving a proper notice under 
S. 56 of the Wakf Act. Per contra, the 
learned counsel] for the respondent con- 
tends that in the absence of a notice 
under S. 56 of the Act, which is a man- 
datory requirement, there is no suit 
at all which has been properly laid and 
that therefore, there is no question of 
withdrawal of such a suit under the 
provisions of O. 23, R. 1 (3) Cc. P. C. 
Further it is also contended that the 


institution of the suit without giving a’ 


notice under S. 56 of the Wakf Act 
would not be a formal defect, but 
would be a radica] defect going to the 
root of the matter and consequently, 
the suit cannot be entertained at all, 
and the plaints should be rejected under 
O 7, R. 11 C.P.C, 

5. It is not in dispute in the pre- 
sent case that S, 56 of the Wakf Act 
. would apply to a suit of the nature in- 
stituted by the petitioners in O. S. 258 
of 1980 and O. S. 111 of 1980, The 
scope of S. 56 of the Wakf Act had 
been considered by a Division Bench of 
this court in Madras State Wakf Board 
v. B. A. Jamal Mohammed, (1966) 2 
Mad LJ 104. Therein, it has been held 
that the act of the Board referred to in 
S. 56 of the Wakf Act would cover both 
voluntary and involuntary acts. In the 
instant case, the act of the Wakf Board 
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complained of by the petitioners relates 
to proceedings taken by the Board in 
a court of law with reference to proper- 
ties which, according to the Board, be- 
long to a Wakf and this would also 
fall under S. 15 (1) of the Wakf Act. 
There can, therefore, be no doubt that 
the cause for the complaint of the peti- 
tioner is only the securing of a decree 
by the Wakf Board under colour of 
which the possession of the petitioners 
is sought to be interfered with, though 
the petitioners claimed that the decree 
had been obtained against wrong per- 
sons. But even, so, the sum and sub- 
stance of the claim of the petitioner is 
the obtaining of the decree by the Board 
against a wrong person and its execu- 
tion against the properties claimed by 
the petitioners to be theirs. In other 
words, the petitioners complained of an 
act of the Wakf Board under S. 15 (1) 
of the Wakf Act, and therefore, the first 
part of S. 56 of the Wakf Act would 
be undoubtedly attracted. In the deci- 
sion referred to above, the amplitude 
of S. 56 has been considered and at 
p. 108, the Bench points out this— 

“S. 56 has to be interpreted in its 
widest amplitude when the terms are 
express, explicit and mandatory and do 
not admit of any exception, It is ex- 
pressed in very wide language and there 
is no warrant for excluding its applica- 
tion in suits under Sec, 6 of the Act. To 
read a qualification into it would be, to 
borrow the language of their Lordships 
of the Privy Council in Bhagchand Dag- 
doosa v, Secretary of State for India, 


(1927) 53 Mad LJ 81: 54 Ind App 
338: (AIR 1927 PC 176) an encroach- 
ment on the function of the 


Legislature, In our opinion this section 
imposes a statutory and unqualified ob- 
ligations upon the Courts to dismiss a 
suit if there is no compliance with that 
section, 


It is worthy of note that S. 56 is an- 
alogous to Sec. 80 C. P.C. and this sec- 
tion, as Sec, 80 C.P.C. has been con- 
strued as applying to all types of suits 
against the Government, It has been 
laid down ‘in Bhagchand Dagdusa v. Se- 
cretary of State for India, (1927) 53 Mad 
LJ 81, that that section applies to all 
forms of suits and whatever the relief 
sought, including a suit for an injunc- 
tion, and this proposition was reaffirmed 
in Al. AR Vellayan Chettiar v. Govern- 
ment of Madras, (1947) 2 Mad LJ 208: 
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74 Ind App 223: (AIR 1947 PC 197) 
and was approved and followed by the 
Supreme Court in State of Madras v. 
C. P. Agencies, AIR 1960 SC 1309. Hav- 
ing -regard tg the comprehensive nature 
of the terms of Sec. 56 of the Act, we 
have no option but to agree with learn- 
ed counsel for the appellant that the 
Board could seek protection in S., 56.” 


6. Having regard to the aforesaid 
statement of the law with reference to 
the scope of Sec. 56 of the Wakf Act, 
in the present case, it has to be held 
that a notice under Sec, 56 of the Waki 
Act is necessary as claimed by the peti- 
tioners. The court cannot make excep- 
tions or qualifications to the explicit 
terms of Sec. 56 of the Wakf Act. on ac- 
count of consideration of hardship and 
absence of prejudice or detriment, A de- 
fect, as we have in the present case, 
.]eannot also be equated to a formal one 
as itis a radica} defect going to the 
root of the claim of the petitioners, Sec- 
tion 56 of the Wakf Act is express, ex- 
plicit, mandatory and admits of no ex- 
ceptions, Therefore, the issue of a notice 
under Sec. 56 of the Wakf Act is a con- 
dition precedent to the institution of the 
suit itself. If that be so, the next ques- 
tion that arises for consideration is, are 
the suits liable to be dismissed? The peti- 
tioners, without issuing notice under 
Sec, 56 of the Wakf Act, had set the 
law in motion before the law permitted 
them to do so and they cannot, there- 
fore. secure any relief either by way of 
declaration or otherwise. In other words, 
if the suits had been instituted without 
complying with one of the vita] and 
essentia] requirements as to the notice 
under Sec, 56 of the Wakf Act, it ap- 
pears that the proper procedure would 
be to reject the plaint under O. 7. 
Rule 11 (d) C. P. C. 


7. In Venkatarangiah Appa Rao 
Bahadur vy. Secretary of State ILR (1931) 
54 Mad 416: AIR 1931 Mad 175, Sun- 
daram Chetty J. had occasion to consi- 
der this question and the learned judge 
pointed out that the suit instituted with- 
out issuing a notice under Sec, 80 C. P. C. 


is not maintainable and affirmed the 
orders of the courts below re- 
jecting the plaint on the ground 


that notice under Section 80 C. P. C. 
was not given, In doing, so, the learned 
Judge pointed out that it is no longer a 
matter of discretion of the court to hold 
in favour of the maintainability of a 
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suit in spite of the non-compliance with 
some of the requisites of Sec, 80 C. P.C. 
and that such defects if found to exist, 
should result in the rejection of the 
plaint as a whole. Therein, the view has 
also been expressed that non-compliance 
with the requisites of Sec, 80 C.P.C. 
would be covered by O. 7 R. 11 (d) 
C. P.C. This view was affirmed in Ven- 
katarangiah Appa Rao Bahadur v. Se- 
cretary of State AIR 1935 Mad 389. A 
Similar view has also been expressed by 
the Calcutta High Court in Jagadish- 
chandra v. Debendra Prasad, ILR (1931) 
58 Cal 850: AIR 1931 Cal 503, which had 
also approved of the view of the Divi- 
sion Bench of the Allahabad High Court 
in Bachchu Singh v. Secretary of State, 
(1903) ILR 25 All 187. In Pallarisetti Goti- 
lingam v. State of Andhra Pradesh AIR 
1961 Andh Pra 488, a- suit had been in- 
stituted without a proper notice under 
Sec, 80 C. P. C. and the plaintiff prayed 
for permission to withdraw that suit 
with liberty to file a fresh suit and that 
application was dismissed by the Dis- 
trict Munsif holding that it was a fatal 
defect and not a forma] defect, In con- 
sidering the correctness of that order, 
it was pointed out that when it is dis- 
covered that there is a non-compliance 
with the mandatory provision under 
Sec, 80 C. P. C, the proper course would 
be to reject the plaint, This course had 
also been approved of by the Supreme 
Court of India in Gangappa Garupa- 
dappa Gugwad v. Rachawwa, AIR 1971 
SC 442. Mitter J. speaking for the court 
observed at p, 446 thus— 


“No doubt it would be open for a 
court not to decide all the issues which 
may arise on the pleadings before it if 
it finds that the plaint on the face of it 
is barred by any law. If for instance 
the plaintiffs cause of action is against 
a Government and the plaint does not 
show that notice under Sec, 80 C.P.C. 
claiming relief was served in terms of 
the. said section, it would be the duty of 
the court to reject the plaint recording 
an order to that effect with reasons for 
the order. In such a case, the court 
should not embark upon a trial of all 
the issues involved and such rejection 
would not preclude the plaintiff from 
presenting a fresh plaint in respect of 
the same cause of action.” 


8. Cases where suits have been in- 
stituted without the issue of a notice in 
accordance with Sec. 80 C.P.C. or Sec- 
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tion 56 of the Wakf Act, as in the in- 
stant case, would thus be causes which 
would fal] under Order 7 Rule 11 (qd) 
C. P.C. A reading of the plaint in the 
suits instituted by the petitioners would 
disclose that an act of the Wakf Board 
is challenged in the course of the suits 
without having given the requisite notice 
under Sec, 56 of the Wakf Act and on 
the face of it. even on the statements 
in the plaints, the suits appear to be 
barred by the provisions of the Wakf 
Act. It is also necessary to refer to O. 7 
R. 18 C. P. C. which declares that the 
rejection of the plaint on any of the 
grounds under O. 7 R. 11 C. P. C. would 
not preclude the plaintiff from present- 
ing a fresh plaint in respect of the 
same cause of action. In view of this 
safeguard which has been provided, no 
prejudice whatever will be caused to 
the petitioners by rejection of the plaints 
presented before the court below with- 
out issuing a notice under S, 56 of the 
Wakf Act. Consequently, the applica- 
tions filed by the petitioners under O., 23 
R. 1 (3) C. P. C., on the ground that 
there is a ‘formal defect in the suit or 
that there are other sufficient grounds 
for permitting the withdrawal of the 
Suits by the petitioners cannot be main- 
tained, The dismissal of these applica- 
tion by the court below has, therefore, 
to be sustained, though for totally dif- 
ferent reasons. The court below is dir- 
ected to pass an order in terms of O. 7 
R. 12 C. P. C., rejecting the plaints and 
it would be open to the petitioners in 
terms of O. 7 R. 13 C. P. C, to present 
fresh plaints in respect of the same 
cause of action after issuing proper 
notice under S. 56 of the Wakf Act. 
Subject to these directions, the civil] re- 
vision petitions fail and are dismissed. 
No order as to costs. 

Order accordingly. 
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(A) Industrial Finance Corporation 
Act (15 of 1948), S. 30 (11) and (14) — 
Order fixing remuneration of receiver 
— Section does not bar appeal against 
the order, if it is otherwise appealable, 

Sub-see, (11) of S. 30 of I. F. C. Act 
Specifically refers to sub-sec, (7) and 
sub-section (9), Sub-section (7) relates 
to making an order of ad interim at- 
tachment absolute and directing a sale 
and an order under sub-sec, (9) relates 
to a similar order but made after an 
investigation into the claim of the Cor- 
poration, and they do not relate to the 
appointment of a Receiver or any of the | 
powers exercised in relation to such 
power of appointment of a Receiver. 
But the court to which the application 
Should be made under S. 30 is the 
High Court within the local mits of 
whose jurisdiction the defendants or re- 
spondents carried on the whole or sub- 
stantia] part of their business. The ap- 
pointment ofa Receiver is one of the mo- 
des by which the mortgaged property is 
secured for the purpose of sale in order 
to realise the loan or advance, Since 
there is no restriction as to the mode or 
manner of execution for sale of the pro- 
perty mortgaged, ai] the powers availa- 
ble to the court under the C. P. C. and 
the Original Side Rules are applicable 
and available while dealing with an 
application under S. 30. Therefore, 
though the appointment. of a Receiver 
or exercise of the power incidental 
thereto is not one of the orders men- 
tioned in sub-sec, (11), such an order 
would still be an appealable one if that 
is otherwise appealable under the provi- 
sions of the C, P. C. or any other pro- 
vision of law for the time being in 
force, In fact, sub-sec, (14) was not 
originally found when S. 30 of the I. F. 
C. Act was enacted and it came in only 
by way of amendment by Act 74 of 
1972 and, therefore, neither sub-sec, (11) 
should contro} sub-sec. (14) nor could 
the appealability of the order under 
sub-sec, (14) be interpreted and under- 
stood with reference to the provisions 
in sub-sec, (11). Therefore, there is 
nothing in S. 30 which bars the filing 
of an appeal against the order fixing 
the remuneration of a receiver if that 
order is otherwise appealable under any 
other provision of law. (Para 3) 

(B) Letters Patent (Mady Cl 15 — 
Judgment — Fixing remuneration of re- 
ceiver appointed in application under 
S. 30 of Act 15 of 1948 — Order is 
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judgment — Though it does not ter- 
minate main proceeding, it terminates 
incidental proceeding. AIR 1968 Mad 1 
(FB) and AIR 1952 Cal 52 Foll. (Indus- 
trial Finance Corporation Act (15 of 
1948), S. 30). (Paras 4, 5) 


(C) Madras High Court Original Side 
Rules, (1956), O. 34, R. 7 — It is appli- 
cable to proceedings under S, 30 of Act 
15 of 1948 — (Civil P. C. (1908), S. 122 
and O. 40, R. 2) — (Industriaj Finance 
Corporation Act (15 of 1948), S. 30). 


It is true that there is no reference 
to the provisions of Civil P, C. generally 
as applicable to proceedings under S. 30 
of I. F. C. Act. But since a mortgagee 
is entitled to an order of sale in an ap- 
plication filed under S. 30, it implies 
that the court’s ordinary jurisdiction for 
execution of decrees is invoked and all 
the powers vested in the court would 
be applicable for such execution appli- 
cations. All the powers of the High 
Court as such exercisable in execution 
of its decree would therefore be availa- 
ble to the court, In exercise of the 
Original Civil jurisdiction, the High 
Court is governed by the Original Side 
Rules 1956. Rule 3 of O. I. of the 
Origina] Side Rules provides that 
except to the extent specifically 
provided for by those rules, the 
provisions of the C, P, C° shall ap- 
ply to alj proceedings. Thus the provi- 
sions of the C. P. C., subject to the 
modifications mentioned in the Original 
Side Rules would be applicable to the 
exercise of ordinary civil jurisdiction by 
the High Court. The matter also could 
be looked at from a different angle. 
Under S. 122 of C. P. C., the High Court 
can make rules regulating their own 
procedure. The preamble to the Ori- 
ginal Side Rules specifically states that 
the Rules are framed by virtue of the 
powers conferred by the C.P.C. and 
other enactments set out in Appendix I. 
In that sense, the modification contained 
in the Original Side Rules can be treated 
as part of the C. P. C. also. In any 
view of the matter, therefore, one can- 
not exclude the applicability of 
O. XXXIV R. 7 of the Origina] Side 
Rules to proceedings under S. 30 of the 
I. F. C. Act 1948 (Para 6) 


(D) Madras High Court Original Side 
Rules (1956), O. 34, Rr. 7, 4, Form 80 — 
Fixing remuneration of receiver — 
Fixation has to be with reference to 
quantum of work and the period for 
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which receiver worked — Held, court 
did not fix remuneration with reference 
to criteria. Order in Memo No. 7 of 
1981 in O. P. No. 200 of 1977, D/- 7-4- 
1981 (Mad) Reversed. (Madras High 
Court Fees Rules (1956), Appendix II, 
Items 28 and 29). (Civil P. C. (1908), 
O. 40, R. 2: (industria] Finance Corpora- 
tion Act (15 of 1948), Sec. 30). 


From O. 34, R. 7 of Madras H. C. 
Original Side Rules, 1956, it is seen that 
normally five per cent on the total 
value realised by him could be claimed 
by the Receiver as commission but that 
is subject to the condition referred to 


in that rule itself, namely, ‘unless the 
Judge otherwise directs.’ Though the 
discretion vested in the court in this 


regard may be considered to be a judi- 
cia] discretion, still that a discretion is 
vested in the Judge to grant less or 
more than five per cent cannot be dis- 
puted, It cannot be agreed that this 
discretion could only be exercised for 
the purpose of variation of the percent- 
age and should not be considered as giv- 
ing a power to fix the remuneration at a 
fixed figure or on a monthly | salary 
basis. In fact, a clue for understanding 
R. 7 of O. XXXIV could be found in R. 4 
of that Order read with Form No. 80, 
referred to therein. Once the remunera- 
tion is not fixed at the time of the ap- 
pointment of receiver, the power is 
always vested in the Court to fix the 
remuneration either at a percentage of 
the collections or at a fixed amount or 
at a fixed monthly remuneration accord- 
ing to the circumstances of each case. 
Of course the Judge would be guided 
by the quantum: of work and the other 
circumstances in each case. In all such 
matters, therefore, the court must fix the 
remuneration with reference to the 
period for which the receivers worked 
and the quantum of work turned out by 
them. AIR 1931 Mad 500 Foll. 

(Paras 8, 9) 


Held, on facts, that the remuneration 
was not fixed with reference to the 
period of work done by the receivers 
and the actual work involved, Order 
in Memo No. 7 of 1981 in O. P. No, 200 
of 1977; D/- 7-4-1981 (Mad) Reversed. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1765 3 


AIR 1968 Mad 1: (1967) 2 Mad LJ 1 (FB) 
4 
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AIR 1952 Cal 52 5 
AIR 1931 Mad 500:60 Mad LJ 332 9 

O. V. Baluswami, for Appellants; 
R. David, for M/s. King and Partridge, 
A, L. Somayajulu, for Aiyar and Dolia 
and R., Muthukumaraswami, for Res- 
pondents, 

V. RAMASWAMI J.:— This is an 
appeal preferred by the Joint Receivers 
of Micro Tools Ltd. The Industrial 
Finance Corporation of India, the first 
respondent herein filed O. P. 200 of 
1977 on the file of this Court under 
Sec. 30 of the Industria] Finance Cor- 
poration Act, 1948 praying for sale of 
the properties of M/s Micro Tools Ltd., 
described in the mortgage deed dated 
2nd May 1967, and the deed of further 
charge created thereunder and for the 
appointment of a receiver in respect of 
the said properties, They have also pray- 
ed for a direction to the Receiver to 
take possession of the properties forth- 
with, By an order dated 26th July 1977, 
this court appointed two advocates, 
Messrs, G, Gopalaswami and A, Sivaji, 
as Joint Receivers and directed them to 
take possession of the factory, Pursuant 
to this order, the Joint Receivers took 
possession of the factory, made a detail- 
ed inventory of the machineries and 
other articles and filed a first report. 
Thereafter the Joint Receivers were 
visiting the factory and taking such 
other action as is necessary to keep the 
machinery and other articles intact in- 
cluding supervision of the watch and 
ward staff, Various other proceedings 
also appear to have been taken in order 
to maintain the discipline of the watch 
and ward staff and make available the 
security for the satisfaction of the mort- 
gage debt due to the first respondent, 

At the time when the two Joint Re- 
ceivers were appointed, this court order- 
ed an initial remuneration of Rs. 2N00 
which was divided by the two receivers 
equally. One of the Joint Receivers Mr. 
G. Gopalaswami was relieved from re- 
ceivership at his own request by an 
order dated 21-11-1979 and at that time 
he was paid an additional remuneration 


of Rs. 1000. By the same order, this 
court appointed Mr, B. Soundara 
Pandian, an advocate of this court 
as a Joint Receiver in the place 


of Mr. G. Gopalaswami, This court also 
directed the new Joint Receivers to call 
for tenders for purchase of the factory 
by publishing advertisements in the 


newspapers widely, The Joint Receivers. 
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accordingly called for tenders, making 
wide publication throughout the country. 
Among the offers received, the highest 
was one for Rs. 38.00.000. On the sugges- 
tion made by the first respondent here-. 
in, the Industrial Credit and Invest- 
ment Corporation of India Ltd., the third 
respondent herein and the Tamil Nadu 
Industria] Investment Corporation Ltd. 
the fourth respondent herein who are 
alsq creditors having certain claims over 
Micro Tools Ltd. this court directed the 
Joint Receivers to appoint Government 
approved valuers for valuing the pro- 
perties, 

These valuers valued the land and 
building at Rs. 34.00.000, and machi- 
neries at Rs, 68,31,475, Since the offer 
of Rs. 38,00,000, was nowhere near the 
aforesaid estimation, this court directed 
the Joint Receivers to invite fresh of- 
fers, One Messrs Bijay Tractors Spares, 
Calcutta, made an offer for Rs. 51,51,551, 
and this offer was accepted: by this 
court by an order dated 23rd April 1980. 
Though the party had deposited q sum 
of Rs. 1,00,000, as an initia] deposit, had 
defaulted to furnish Bank guarantee and 
pay the balance sale consideration with- 
in the time given by this court and 
therefore the sale in favour of the said 
party was set aside and the sum of 
Rs, 100.000 deposited by the said party 
was forfeited, 

On further directions given by this 
Court, the Joint Receivers again publi- 
shed inviting offers and the highest of- 


fer made this time was Rs. 50,76,001, 
‘and that was accepted by 
this court, The purchasers de- 


posited the entire sum of Rs. 50,76,001 
and the sale was confirmed in their fay- 
our on 3-2-1981. While submitting their 
accounts, the Joint Receivers filed a 
memo praying to fix their remuneration 
at 5 per cent of ‘the sale consideration 
realised out of the sale of Micro Tools 
factory.’ It may be mentioned that the 
Joint Receivers were paid then and 
there whatever out-of-pocket expenses 
they made in respect of the administra- 
tion of the factory or the sale by publi- 
cation and also their legal expenses and 
the amount claimed in this case refer- 
red to only remuneration, When this 
matter came up for orders, by an order 
dated 20th February 1981 the learned 
Judge (Sathiadey J) directed the parties 
to file their statements or objections in 
writing, The first respondent filed their. 
Objection in which. they have. stated that 


1962 


taking into consideration the period for 
which the Joint Receivers were made to 
administer the properties and the actual 
work that they were called upon to do 
as such Joint Receivers, a remuneration 
at the rate of Rs, 500 per month to each 
of the Receivers would be reasonable 
and the claim of 5 per cent on the sale 
consideration was exorbitant, if not too 
high. After hearing the parties, by an 
order dated 7th Apri] 1981, the learned 
Judge fixed the remuneration at the 
rate of Rs. 500 per month and since 
each of the Receivers was working for 
different periods, the remuneration pay- 
able was fixed with reference to the 
period for which they worked, Accord- 
ingly Sri Soundarapandian’s remunera- 
tion was fixed at Rs, 9000, at the rate of 
Rs, 500 per month for 18 months work- 
ed by him and that of Mr. Sivaji was 
fixed at Rs, 23,000, again on the basis 
of Rs. 500 per month for a period of 46 
months worked by him, Itis against 
this order, the Joint Receivers have fil- 
ed this appeal. 


2 Two main grounds were raised in 
the grounds of appeal in this case, The 
first ground was that the remuneration 
will have to be fixed at a percentage 
of the collections made by the receivers 
and not on fixed remuneration or salary 
basis, The second ground was that the 
remuneration of Rs. 500 per month fixed 
by the learned Judge was unrelated to 
the quantum of work done by the re- 
ceivers and it was merely fixed on an 
acceptance of the suggestion of the first 
respondent, Mr. Somayajee, the learned 
counsel for the third respondent raised 
two preliminary objections, one relating 
to the maintainability of the appeal and 
the other relating to the applicability 
of the Original Side Rules as such. 
Therefore, those objections can be dis- 
- posed of before we go into the merits 
of the appeal itself, 


According to the learned counsel, the 
petition for sale of the mortgaged pro- 
perties was filed by the first respondent 
under Sec. 30 of the I. F, C. Act 1948 
{Act 15 of 1948), and under that provi- 
sion, the proceedings for sale initiated 
by the respondents were in the nature 
of execution proceedings and even 
such proceedings are governed by the 


various sub-sections in Sec. 30 Then he 


referred to the various provisions in 
Sec, 30 and contended that an order of 
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the nature of fixing the remuneration 
is not an appealable order, Micro Tools 
Ltd, had borrowed a large Sum of money 
on mortgage of the factory and building 
from the first respondent Corporation 
and defaulted in repayment of the loan. 
Under Sec, 30 of the I. F. C. Act, where 
an industria] concern, in breach of any 
agreement, makes any default in repay- 
ment of any loan or advance or any 
instalment thereof, the Corporation 
without prejudice to their right of sale 
either under S. 28 of the I. F. C. Act 
Or under S, 69 of the T. P. Act, may 
apply to court for any one of the fol- 
lowing reliefs, viz., (a) for an order for 
the sale of the property pledged, mort- 
gaged, hypothecated or assigned to the 
Corporation as security for the loan 
Or advance: (b) for transferring the 
management of the industria] concern to 
the Corporation: or (c) for an ad in- 
terim injunction where there is ap- 
prehension of the machinery or the 
equipment being removed from the pre- 
mises of the industria] concern without 
the permission of the Board. 


In this case, the application has been 
made for an order for sale of the mort- 
gaged properties. Under sub-sec, (3) of 
S. 30 where the application is for the 
Teliefs mentioned in sub-cls. (a) and 
(c) of sub-sec, (1), the court shall pass 
an ad interim order attaching the secu- 
rity with or without an ad interim in- 
junction restraining the industrial con- 
cern from transferring or removing its 
machinery or equipment, Under sub- 
sec, (14) the court is also competent to 
appoint g receiver and to exercise all 
other powers incidental thereto, Sub- 
sec, (6) further directed that a notice 
Shall be issued to the industrial con- 
cern as to why the ad interim order 
should not be made absolute or the in- 
junction confirmed, If no cause is shown, 
under sub-Sec, (7), the court shal] forth- 
with make the ad interim order absolute 
and direct the sale of the attached pro- 
perties. Such an order would be ap- 
pealable under sub-sec, (11) of S. 30. 
If cause is shown, the court shall, under 
Sub-sec, (8), proceed to investigate the 
claim of the Corporation and the provi- 
sions of the C. P. Code, shall, as far as 
practicable, apply to such proceedings. 
After such investigation is made, the 
court shall pass an order confirming the 
order of attachment or direct the sale 
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of the attached property or such other 
order as is referred to in sub-sec, (9) 
thereof, An appeal against this order 
is also provided under sub-sec, (11). 
The learned counsel for the third res- 
pondent contended that though an order 
making the ad interim attachment ab- 
solute and directing the sale of the at- 
tached property under sub-sec, (7), is 
made appealable, an order appointing 
a Receiver or exercising any of the 
power incidental to such appointment 
Of a Receiver is not made appealable 
under sub-sec, (11) and that, therefore, 
an order by which the remuneration was 
fixed is also not appealable, 


3. There can be no doubt that pro- 
ceedings for sale of the security or 
mortgaged property for realisation of 
the dues under S. 30 of the I, F, C. Act 
are in the nature of proceedings in ex- 
ecution of decrees. In fact, considering 
similar provisions in the State Financial 
Corporation Act, 1951, which is in pari 
materia, the Supreme Court in Gujarat 
State Financial Corporation v. Natson 
Manufacturing Co. AIR 1978 SC 1765, 
held that the substantive relief in an 
application of this nature is something 
akin to an application for attachment of 
property in execution of a decree at a 
stage posterior to the passing of 
the decree. Such a procedure is 
also not unknown ag in French juris- 
prudence which we are applying in 
respect of Pondicherry matters, the 
mortgagee was permitted to execute the 
mortgage as if it were a decree by itself. 
But even so, we are unable to agree 
with the learned counse] that an order 
appointing a Receiver or an order made 
by the court in exercise of the powers 
incidental to such appointment of a 
Receiver is an order which is not ap- 
pealable, 


It is true that sub-see, (11) of Sec, 30 
Specifically refers to sub-sec, (7) and 
sub-sec, (9). As already stated, sub-sec- 
tion (7) relates to making an order of 
ad interim attachment absolute and dir- 


ecting a sale and an order under sub- 
sec, (9) relates to a similar order but 
made after an investigation into the 


claim of the Corporation and they do not 
relate to the appointment of a Receiver 
or any of the powers exercised in rela- 
tion to such power of appointment of a 
Receiver. But we may mention that 
the court to which the application should 
be made under S. 30 of the I, F. C. Act 
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is the High Court within the local limits 
Of whose jurisdiction the defendants or 
respondents carried on the whole or sub- 
stantial part of their business. The ap- 
pointment of a Receiver is one of the 
modes by which the mortgaged pro- 
perty is secured for the purpose of sale 
in order to realise the loan or advance. 
Since there is no restriction as to the 
mode or manner of execution for sale 
of the property mortgaged, all the 
powers available to the court ynder the 
C. P. C. and the Original Side Rules are, 
in our view, applicable and available 
while dealing with an application under 
$. 30. Therefore, though the appoint- 
ment of a Receiver or exercise of the 
power incidental] thereto is not one of 
the orders mentioned in  sub-seec. (11), 
such an order would stil] be an appeal- 
able one if that is otherwise appealable 
under the provisions of the C. P. C. or 
any other provision of law for the time 
being in force. In fact, we may also 
point out that sub-sec, (14) was not ori- 
ginally found when S. 30 of the I, F. C. 
Act was enacted and it came in only by 
way of amendment by Act 74 of 1972 
and, therefore, neither sub-sec. (11) 
should control sub-see, (14) nor could 
the appealability of the order under 
Sub-sec, (14) be interpreted and under- 
stood with reference to the provisions 
in sub-sec, (11), We are therefore, of 
the view that there is nothing in S$. 30 
which bars the filing of an appeal against 
the order fixing the remuneration of a 
receiver if that order is otherwise ap- 
pealable under any other provision of 
law. 


4, It was then contended by the 
learned counsel] for the third respondent, 
that in any case the order now sought 
to be appealed cannot be considered ‘to 
be a judgment within the meaning of 
Cl, 15 of the Letters Patent and that, 
therefore, no appeal lies, This point is 
not res integra and is covered by au- 
thorities and the weight of authorities 
are against the contention of the learned 
counsel, A Full Bench of this court 
considered the scope of Cl. 15 of the 
Letters Patent in the decision reported 
in Palaniappa v. Krishnamurthi, 1967-2 
Mad LJ 1: (AIR 1968 Mad 1) (FB). The 
point for consideration was whether an 
order granting leave to sue in forma 
pauperis by a single Judge of a High 
Court is a judgment within the meaning 
of Cl, 15 of the Letters Patent, There 
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was a conflict of opinion, some cases 
taking the view that the order by a 
single Judge excusing the delay in fil- 
ing a pauper appeal is not a judgment 
which can be the subject matter of an 
appeal on the ground that it does not 
put an end to the proceeding and some 
other cases holding that an order dis- 
missing an application for permission to 
file a suit in forma pauperis is a judg- 
ment on the ground that it puts an end 
to the litigation. The matter was con- 
sidered by the Full Bench in detail and 
the Ful] Bench proposed four tests for 
the purpose of determining the ques- 
tion and held that any one of them if 
satisfied will be sufficient to decide 
whether the particular order is a 
judgment within the meaning of Cl. 15, 
Letters Patent, The following are the 
tests propounded. 

1. Whether the judgment or order of 
the single Judge terminated the suit or 
proceeding: 

2. Whether it affects the merits of the 
controversy between the parties to the 
suit itself: 

3. Whether it determines some right 
or liability as between the two parties; 
and 

4 Whether apart from the actual 

order in the lis or proceeding ‘g con- 
ceivable order’ or an order to the con- 
trary effect would have disposed of the 
suit, 
If we apply these tests certainly the 
order in question will be appealable, 
though the order will not terminate the 
main proceeding as such, but it would 
terminate an incidental proceeding, The 
dispute is between the parties and the 
Joint Receivers as to the amount of re- 
muneration to be fixed, That is an in- 
dependent proceeding in which the 
rights of the Receivers are determined. 
Accordingly it could be said that the 
order had decided an issue between the 
parties and so far as the Receivers and 
the parties to such dispute are concern- 
ed, there is a termination of the pro- 
ceeding. Even if it has some relation to 
the main proceeding itself, it had deter- 
mined that right as between the parties 
and therefore it would amount to a judg- 
ment falling within Cl. 15 of the Letters 
Patent. ; 

5. In fact, an identica} question was 
considered by a Division Bench of the 
Calcutta High Court in Ali Ismail} v. 
Momin Bibi, AIR 1952 Cal 52, In that 
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ease, by an order dated gth Dec, 1947, a 
Receiver was appointed and in the same 


order it was provided 


Brees is hereby appointed on a re- 
muneration of five per cent on all col- 
lections to be made by him.” 


He filed his accounts for passing in 
which he had claimed five per cent on 
the value of the corpus of the property 
by way of his remuneration, The par- 
ties objected to the claim of remunera- 
tion at five per cent on the value of 
the corpus of the property and con- 
tended that as per the order of appoint- 
ment he was entitled to only five per 
cent on all collections made by him, The 
learned single Judge before whom the 
matter came up for consideration, on a 
construction of the order appointing the 
Receiver, held that he was entitled to 
five per cent on the corpus of the pro- 
perty, Against that order an appeal was 
preferred, A preliminary objection was 
raised as to the maintainability of the 
appeal, The Division Bench held that 
the order appealed against was a deci- 
Sion between the parties to the appeal, 
finally determining the rights and obli- 
gations of the parties with respect to 
remuneration, Though there is an inter- - 
position of an order appoint- 
ing a receiver and a construc- 
ton of the terms of the appoint- 
ment, stil] the decision of the single 
Judge in that case was a decision that 
the Receiver was entitled to what he 
claimed and that was an obligation to 
which the appellants were bound to 
Submit and it is in that view, it was 
held that it was a judgment within the 
meaning of Cl. 15 of the Letters Patent. 
We are also of the view that the order 
of the learned single Judge in this case 
also decided what the Joint Receivers 
were entitled to and if an appeal could 
be maintained by the parties against 
that order, certainly the Receiver, if 
they feel aggrieved against that order 
could also file an appeal as, according 
to them, the obligation of the respon- 
dent was to pay them five per cent and 
if that was not paid they had not dis- 
charged their obligation. We are there- 
fore of the opinion that the decision now 
under appeal is also a judgment within 
the meaning of Ci, 15 of the Letters 
Patent and this appeal is maintainable. 

6. It was contended by the learned 
counse] for the third respondent that 
O, XXXIV R. 7 of the Original Side 
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Rules on which the Joint Receivers rely 
for claiming at five per cent on the total 
value realised by them is not applicable, 
and only the C. P. C. is applicable, Under 
O. XL R. 2 of the C. P. C., the remunera- 
tion wil] have to be fixed with reference 
to the services rendered by the receiver 
and the learned counsel] also contended 
incidentally that an order fixing re- 
muneration ‘under O. XL Rule 2 is 
also not appealable. We have already 
pointed out that while referring to the 
provisions of the C. P. C., in the matter 
of considering the objections to the 
order of attachment and direction for 
sale or investigation of the claims of the 
Corporation under sub-sec. (8) of | the 
- I. F, C. Act, there is no reference to the 
provisions of the C, P. C. generally as 
applicable to proceedings under S. 30 of 
that Act, But since a mortgagee is en- 
titled to an order of sale in an applica- 
tion filed under S, 30, it implies that 
the court’s ordinary jurisdiction for ex- 
ecution of decrées is invoked and all 
the powers vested in the court would 
be applicable for such execution appli- 
cations. All the powers of the High 
Court as such exercisable in execution 
of its decree would therefore be avail- 
‘lable to the court. In exercise of the 
original civil ‘jurisdiction, the High 
Court is governed by the Original Side 
Rules 1956. R. 3 of O. I of the Original 
Side Rules provides that except to the 
extent specifically provided for by those 
rules, the provisions of the C. P. C. shall 
apply to all proceedings. Thus the pro- 
visions of the C. P. C. subject to the 
modifications mentioned in the Original 
Side Rules would be applicable to the 
exercise of ordinary civil jurisdiction 
by the High Court. The matter also 
could be looked at from a different 
angle, Under S. 122 of C. P. C.. the 
High Court can make rules regulating 
their own procedure. The Preamble to 
the Original Side Rules specifically 
states that the Rules are framed by vir- 
tue of the powers conferred by the 
C. P. C. and other enactments set out 
in Appendix I. In that sense, the modi~ 
fication contained in the Original Side 
Rules can be treated as part of the 
C. P. C. also, In any view of the mat- 
ter, therefore, we cannot exclude the 
applicability of O. XXXIV R. 7 of the 
Origina] Side Rules to proceedings un- 
der Sec. 30 of the IL F.C. Act 1948. 

7. The more important question, 
therefore, is even if R. 7 of O. XXXIV 
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of the Origina] Side Rules is applicable, 
whether the remuneration fixed by the 
learned single Judge could be consider- 
ed to be reasonable or whether the Joint 
Receivers are entitled to five per cent 
On the total value realised by them as 
their remuneration, As we have already 
stated at the beginning of the judgment, 
the contention of the learned counsel 
for the appellants was that the remune- 
ration of the Joint Receivers will have 
to be fixed on a percentage of the col- 
lections made by the receivers and not 
as a fixed remuneration on salary basis. 
R. 7 of the O. XXXIV of the Original 
Side Rules, 1956, reads as follows— 


“Unless the Judge otherwise directs, 
the receiver shal] be entitled on his 
passing his accounts, to draw from the 
moneys in court to the credit of the 
suit or matter or from the moneys in 
the bank to the credit of the receiver- 
ship, the commission at the rate of five 
per cent on rents, or outstandings re- 
covered, and on sales of properties, 
movable or immovable, calculated on 
the total value realised by him.” 


8. It may be seen from this provi- 
sion that normally five per cent on the 
total value realised by him could be 
claimed by the Receiver as commission, 
but that is subject to the condition re- 
ferred to in that rule itself, namely, 
‘unless the Judge otherwise directs.’ 
Though the discretion vested in the 
court in this regard may be considered 
to be a judicia] discretion, stil] that a 
discretion is vested in the Judge to grant 
less or more than five per cent cannot 
be disputed, We are also not persuaded 
to agree with the learned counse] for 
the appellants that this discretion vested 
in the Judge could only be exercised 
for the purpose of variation of the per- 
centage and should not be considered 
as giving a power to fix the remunera~ 
tion at a fixed figure or on a monthly 
salary ‘basis. In fact, a clue for under- 
standing R.7 of O. XXXIV could be 
found in R. 4 of that Order read with 
Form No. 80, referred to therein, Under 
R. 4, an order appointing a Receiver 
shal] be drawn up in Form No. 80. That 
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part of Form No. 80 relating to the re- <€ 


muneration of the Receiver reads as 


follows :—. 


“te shall be entitled, on his passing 
his accounts to draw, from the moneys 
in court to the credit of the suit or 
matter a commission at the rate of 5 


”, 
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per cent on the net amount collected 
by him as his remuneration (or to the 
sum Of RS, sss. per month, or as the 
case may be), as his remuneration (or, 
he shal] act without any remuneration).” 

9, This will show that at the time of 
the appointment as Receiver, his remu- 
neration should be fixed and that re- 
muneration could be at a fixed percen- 
tage of the amount collected by him or 
at a fixed monthly remuneration. It is 
true that if it were to be a monthly 
remuneration that was sought to be fixed 
at the time of the appointment of Re- 
ceiver, it would be open to the Receiver 
to accept the receivership on 
such commission or reject the 
same. But that does not mean that if a 
receiver is appointed without fixing any 
remuneration at the time of appoint- 
ment, he wil] always be entitled to 
either five per cent or such percentage 
of the collections as may be fixed by 
the court and it is not open to the court 
to fix any remuneration later on, We 
are also unable to agree with the learn- 
ed counsel that if such a discretion is. 
vested in the court to fix a remunera~ 
tion on fixed basis, the receiver loses 
his right of option either to accept or 
reject as the work had already been 
done. This is for the simple reason that 
the Receiver should be understood to 
have known that the court is vested 
with the power to fix the remuneration 
at the end of the service on a monthly 
basis or at the fixed percentage of the 
collections, Having accepted the office 
of receivership with the powers of the 
court to fix the remuneration at a later 
date it is not open to the receiver to 
fix the remuneration himself and claim 
that he will act only at 5 per cent of 
the collections and that he would not 
have acted as receiver for anything 
less than that figure. Once the remu- 
neration is not fixed at the time of the 
appointment of receiver, the power is 
always vested in the Court to fix the 
remuneration either at a percentage of 
the collections or at a fixed amount or 
at a fixed monthly remuneration accord- 
ing to the circumstances of each case. 
Of course the Judge would be guided 
by the quantum of work and the other 
circumstances in each case, In al] such 
matters, therefore, the court must fix 
the remuneration with reference to the 
period for which the receivers worked 
and the quantum of work turned out 
by them, In fact, in one of the deci- 
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sions of this court reported in Kabala- 
murthi Pillai v. Subramanian Pillai 60 
Mad LJ 332: (AIR 1931 Mad 500) with 
regard to the fixing of commission for 
receivers, this court observed— 


inini „ethe receivers’ commission is in 
truth the price of the work done by 
them. [It must have some relation to 
the labour involved and the time taken’. 


We have already noticed that til) 21-11- 
1979 one set of receivers were function- 
ing and one of them voluntarily reliev- 
The remunera- 
tion paid by this court for the receiver 
who was relieved on that day was 
Rs, 2000 in all. The other receiver, Mr. 
Sivaji, continued even after 21-11-1979, 
We can therefore easily fix the remu- 
neration of Mr. Sivaji up to 21-11-1979 
at Rs. 2000, as it is not possible to 
make a difference in the remuneration 
of the junior receiver when the senior 
receiver is paid separately at that figure. 


Accordingly, his remuneration up to 
21-11-1979 is fixed at Rs, 2000. The 
present joint receivers worked from 
21-11-1979, till 30-5-1981. The work 


turned out by them subsequent to 
21-11-79, as seen from the report No. 7, 
was the actual publication in news- 
papers, calling for tenders for the sale 
of the property. As already noticed, the 
highest tender made on the first occasion 
was not accepted by this court and the 
receivers were directed to get the value 
of the land, building and machinery 
from the Government approved valuers. 
The receivers obtained such valuation 
reports from the Government approved 
valuers and filed the same in court, 
Thereafter fresh publication calling for 
tenders was made throughout India in 
various newspapers and the highest 
bid for Rs, 51,51,551, was accepted by 
this court. But that party also failed 
to pay the balance of the consideration 
after depositing Rs, 1,00,000. as his in- 
itia] deposit and the sale was cancelled, 
Again the receivers published in news- 
papers calling for fresh tenders and 
ultimately the tender for a sum of 
Rs. 50,76,001, was accepted on 3-2-1981 
and the purchaser had also paid the en- 
tire amount, 


One other circumstance also has to be 
mentioned at this stage. Along with the 
liquidator, it appears one W, G. Forge 
and Allied Industries, Bombay who were 
the lessees of the factory for some time 
had some of their own machinery in- 
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side the factory which were permitted 
to be taken out of the factory by an 
order of this court. When they sought 
t@ remove those machinery, the workers 
obstructed such removal. On that occa- 
sion, it appears that both the Joint Re- 
ceivers. were also there in the factory in 
order fo facilitate the easy removal. It 
appears that the workers did not allow 
the Joint Receivers to come out of the 
factory and virtually they were ghera0- 
ed till about 11-15 p. m. on that day. 
Later on, with the help of the Police they 
had fo come out of the factory. The 
report states that Joint Receivers had 
fo starve that day and they had also 
some menta] fension and torture due to 
the obstruction made by the ex-workers. 
Tt is also seen from the report that the 
ex-workers threatened the Joint Recei- 
vers with dire consequences, One could 
easily understand and imagine the situa- 
tion of that 4ype and the mental agony 
that would have passed at that time. 
These are the various facfors and work 
which will have to be taken into ac- 
count in fixing the amount of remunera~ 
tiom for the receivers, 

10. After the sale, the Joint Receivers 
handed over possession of the -factory 
and its machinery with reference to the 
inventories taken already. The learned 
single Judge who heard the matter fix- 
ed the remuneration at Rs. 500 per 
month, but he had not given any reason 
or basis on which this remuneration was 
fixed. It appears thaf the first and the 
third respondents contended before the 
learned single Judge that taking into 
consideration the period for which the 
joint receivers were made to adminis- 
ter the property and the actual work 
done by them, the remuneration at the 
rafe of Rs. 500 per month fo each of the 
Joint Receivers would he reasonable. 
Such a contention is also found in the 
counter-statement filed by the first re- 
spondent which was adopted by the 
other respondents. The Jearned Judge 
seems te have taken this as the agree- 
ment expressed by the parties and as 
if that is binding on the appellants 
herein, Since the learned Judge has 
not fixed the remuneration with re- 
ference to the period of work done by 
the Receivers and the actual work in- 


volved, we are of the view that the 
order concentrating (constructing ?) 
the matter as a discretion vest- 
ed in the learned single Judge, 


is not binding on us. We have 
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tried to fix the remuneration on various 
methods and principles and tried to find 
out what would be the reasonable figure, 
having regard to the work involved and 
the period for which the Joint Receivers 
worked, We find that normally when 
authorised auctioneers are asked to sell 
the property, the practice of this Court 
is to give 2-1/2 per cent of the total 
realised up to Rs, 50,000, and at 1-1/2 
per cent for the balance. R. 5 of 
O. XXXVIII provides that the court may 
under special circumstances upon the 
application of the party or suo motu 
appoint an advocate or other person as 
Commissioner to sel] the property and 
may fix as his remuneration a sum cer- 
tain, or a percentage on the net sale 
proceeds not exceeding the scale fixed 
by items 29 and 30 of Appendix II of 
the High Court Fees Rules. (The re- 
ference should be to items 28 and 29 
and not items 29 and 30). Items 28 and 
29 of Appendix II of the High Court 
Fees Rules read as follows— 

“28. On the sale of property conduct- 


.ed by the Official Referee, a commission 


at the rate of 2-1/2 per cent on the net 
sale proceeds, not exceeding Rs. 50,000 
ang at the rate of 1-1/2 per cent on 
the balance, 

29. On the sale of property in par- 
tition suits by the Offical Referee be- 
tween the parties for the purpose of 
partition and for equalising the shares, 
half the above rates.” 

11. It may be seen from the above 
items that a distinction is made between 
a Sale in a partition suit and a sale in 
other circumstances. Even treating the 
proceedings in this case as something 
akin to a non-partition suit, stil] the re- 
muneration therein referred to is for 
the entirety of the work from the time 
the Receiver is appointed til] the com- 
pletion of the sale and rendition of ac- 
counts, In this case the original Joint 
Receivers were appointed on 26-7-1977 
and that set of Receivers continued up to 
21-11-1979, The present set of receivers 
were working only from 21-11-1979. 
The remuneration to be fixed, therefore, 
should be referable to the work done 
from 21-11-1979 till 30-5-1981, alone. 
The rate of 2-1/2 per cent up to Rs. 50.000, 
and at 1-1/2 per cent on the balance 
which is applicable to the whole period, 
therefore, should not be adopted But 
if we were to take that as the proper 
method, then the tota] remuneration 
payable, would be as follows— 
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The total amount realised is 
Rs, 51,91,376 made up of Rs. 50,76,001, 
the sale of consideration, Rs, 1,00,000 the 
forfeited amount and Rs, 15,375 the sale 
price of scrap. This can be rounded 
off for the purpose of easy calculation 
and it comes to Rs. 52,00,000. 


12. The remuneration payable at the 
rate of 2-1/2 per cent for the first 
Rs. 50,000 and at 1-1/2 per cent for the 
balance would be Rs, 78,500. But this 
is payable not only for the present set 
of two receivers, but also to the person 
who had already retired as he had also 
served as Receiver. It is neither possi- 
ble, nor feasible nor just to pay the 
remuneration payable to that Receiver 
to the present set of Receivers. That 
Joint Receiver who retired had worked 
for nearly 28 months. If we reduce 
roughly 1/3 of the remuneration as pay- 
able to him, the balance will be 
Rs, 52,500. This amount will be the nor- 
mal amount payable to the present ap- 
pellants, Another way of calculating the 
remuneration would be to fix a monthly 
remuneration. The learned counsel for 
the respondents after verifying the nor- 
ma] payments made in other High Courts 
stated that in Bombay the practice is to 
pay a monthly remuneration ranging 
from Rs. 500 to Rs, 1500. Taking the 
maximum of Rs. 1500 as payable for 
each of the Joint Receivers herein, who 
have worked for 18 months together from 
21-11-1979, at the rate of Rs. 3000 joint- 
ly for them, the remuneration work out 
to Rs. 54000. We think, this figure of 
Rs, 54,000. therefore, will be very rea- 
sonable in the circumstances of this 
case, In fact the learned counsel for the 
third respondent, on instructions from 
_ his client stated originally that they 
would be prepared to pay Rs, 50,000, 
including what was granted by the 
learned single Judge. But when it was 
suggested to him whether they would 
be willing to pay another sum of 
Rs, 4000, the learned counse] very fair- 
ly agreed and said that they would be 
willing to pay another Rs, 4000, and 
will have no objection if this were con- 
sidered reasonable. We think that 
having regard to all the circumstances, 
the reasonable remuneration would be 
Rs, 54,000, for the Joint Receivers. 
Since both the Receivers have worked for 
18 months from 21-11-1979, this remu- 
neration wil] have to be divided between 


them equally, Mr. Sivaji, one of the 
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Joint Receivers wil] be paid Rs. 2060 for 
the work done by him along with the 
other Joint Receiver who was relieved 
On 21-11-1979, for the period of his 
work prior to 21-11-1979. 

13. The learned counsel for the re- 
Spondents wanted that the earlier in- 
terim orders made pending this appeal 
be vacated, but we consider that it is 
not necessary to make any specific order 
since, with the disposal of the appeal, 
all interim orders also lapse subject to 
the orders in the main appeaj itself. 
The appeal is allowed in part, There 
will be no order as to costs in this ap- 
peal. 

Appeal allowed in part. 
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Nagaiah, Appellant y, P. A. Kaliyap- 
pan and others, Respondents, 

W, A. No, 57 of 1981, D/- 8-7-1981." 

(A) Tamil Nadu Cinemas (Regula- 
tion) Rules (1957), Rule 13 — No ob- 
jection certificate — Lease not being in 
dispute production of unregistered Jease 
deed was enough, 

Under R. 13 an applicant seeking no 
if he was not the 
owner of the site, should prove by docu- 
mentary evidence that he was in law- 
fu] possession of the site. ‘Where the 
lease was not in dispute lawful posses- 
sion could be shown by production of 
the unregistered lease deed and as 
Such, the Collector could be said to be 
in error when he rejected an application 
for no objection certificate filed with 
unregistered lease deed and granted no 
objection certificate to the subsequent 
applicant, Order in (1980) 1 Mad LJ 473 
Affirmed. (Para 6) 

(B) Tamil Nadu Cinemas (Reguila- 
tion) Rules, 1957, R. 14 (2) (as amend- 
ed by S. R. O. A. 318/79 m 1979) — 
Application for grant of no 4 
certificate filed prior. to amendment — 
Licensing Authority directed te decide 
if the Rule as amended could be ap- 
plied. (1980) 1 Mad LJ 473 Reversed. 

Since R. 14 (2) was amended in 1979 
reducing the permissible distance ‘be- 


*Against judgment of V. Ramaswami, J. 
reported in (1980) 1 Mad LJ 473. 
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tween one cinema house and another 
from 0.805 km. to 0.402 km, and the 
single Judge failed to consider the im- 
pact of the change, the Licensing Auth- 
ority was directed to consider if an ap- 
plication filed before the Rule was 
amended could get benefit of the amend- 
ment, (1980) 1 Mad LJ 473, Reversed. 
(Para 7) 
R. C. Rajan, for Appellant: Govt. 
Pleader and A. R. Lakshmanan for Re- 
spondents, 


GOKULAKRISHNAN, Offg. C. J.: — 
The appellant herein was the third re- 
Spondent in W, P. 287 of 1979 against 
which the present writ appeal has been 
preferred, The first respondent herein 
filed the writ petition for the issue of a 
writ of certiorarified Mandamus, calling 
for the records in B. P. Rt. No. 5207 (L) 
dated 26-10-78 of the Board of Re- 
venue and in D. Dis No. 106894 dated 
10-8-1978, of the Collector of Ramana- 
thapuram and for quashing the same 
and for directing the authorities to 
grant a no-objection certificate to the 
first respondent herein in respect of S. 
No, 176/1 and 2 of Nilamalagiamangajam 
village, Tiruvadanai Taluk, Ramanatha-~ 
puram district, 

2. The short facts of the case are:— 
The first respondent herein applied to 
the Collector of Ramanathapuram at 
Madurai on 1lith May 1978, for issue of 
a no-objection certificate to him for 
locating a touring cinema in the site 
mentioned by him, The appellant 
filed an application before the Collector 
for issue of a no-objection certificate to 
him to locate a touring cinema at Adul- 
thakudi village, Tiruvadanai taluk The 
two villages are adjacent to each other. 
Inasmuch as the first respondent herein 
did not produce the registered lease 
deed in respect of the land of which he 
was a lessee and in respect of which he 
wanted a no-objection certificate, the 
Collector returned his application, The 
first respondent re-presented the ap- 
plication with the registered lease deed 
on 24th May 1978. As the Jaw then 
stood, the lands in respect of which the 
appellant and the first respondent ap- 
plied for a no-objection certificate were 
within prohibited distance, Hence the 
Collector of Ramanathapuram granted a 
no-objection certificate to the appellant 
herein, holding that the appellant’s ap- 
plication owas prior in point of time, 
since the first respondent’s application 
fled on llth May 1978, was defective 
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for want of production of the registered 
lease deed and the subsequent filing of 
a proper application by him was only 
on 24th May 1978. Aggrieved by the 
order of the Collector, the first respon- 
dent herein preferred an appeal to the 
Board of Revenue, challenging the grant 
of a no-objection certificate in favour of 
the appellant herein, Another appeal 
was also filed by the first respondent 
against the rejection of his application 
for grant of a no-objection certificate. 
The Board of Revenue, following the 
reasoning given by the Collector, dismis- 
sed both the appeals on 26-10-1978. 
Therefore, the first respondent filed 
W. P. 287 of 1979 praying for the above 
said reliefs. 


3. V. Ramaswami J, while disposing 
of the said writ petition, observed that 
in a case where there is no dispute þe- 
tween the owner and the lessee and 
where it is admitted that the applicant 
is in possession in pursuance of a lease 
agreement, between the owner and the 
applicant, even an unregistered lease 
deed can be relied on to show that he 
is in lawful] possession. For this view, 
the learned Judge referred to R, 13 
of the Tamil Nady Cinemas (Regulation) 
Rules 1957, and the said Rule requires 
the applicant to satisfy the licensing au- 
thority by production of documentary 
evidence showing that he is in lawful 
possession of the site. According to the 
learned Judge, the first respondent 
herein, has satisfied the Collector with 
regard to his lawful possesSion by pro- 
ducing umnregisterred lease deed, and, 
so, the date of his application must be 
taken as lith May 1978: if so, the Col- 
lector has erred in taking the date of 
re-presentation of the application, which 
was on 24th May 1978, as the date of 
the filing of the application by the first 
respondent. Due to this error commit- 
ted, according to the learned Judge, the 
first respondent’s application was wrong-, 
ly rejected and a no-objection certifi- 
cate was wrongly granted to the ap- 
pellant herein. Finally, the learned 
Judge allowed the writ petition, setting 
aside that part of the orders of the 
Collector and the Board refusing to 
grant a no-objection certificate to the 
first respondent. Nevertheless, the 
learned Judge recorded the consent 
given by the appellant herein before 
him and observed — “The Collector is 
directed, as agreed to by the first re- 
spondent, to cance] the licence in fav- 


Ve 
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our of the third respondent (appellant 
herein), simultaneously with the grant 
of the 'C’ form licence to the petitioner 
(first respondent herein), so that 
R. 14 (2) will not be violated.” 

4, Aggrieved by the abovesaid order 
of V. Ramaswami J, the third respondent 
in the writ petition has preferred this 
writ appeal, Mr. R. G. Rajan, the 
learned counsel for the appellant, took 
us through the relevant rules and sub- 
mitted that the first respondent herein 
had not filed a valid application, that 
the date of representation of the 
application on 24th May 1978 alone 
must be taken as the date of presenta- 
tion of the application by the first re- 
spondent and that, therefore, the Col- 
lector and the Board have rightly grant- 
ed a no-objection certificate in favour 
of the appellant, whose application was 
prior in point of time than that of the 
first respondent herein, Mr. R. G. Rajan 
learned counsel, further contended that 
the prohibited distance, which was ori- 
ginally stated in the rules as 0.805 km. 
has been amended in 1979, as 0.402 km. 
and that inasmuch as the distance, as 
now amended, keeps the places in re- 
spect of which the appellant and the 
first respondent applied for a no-objec- 
tion certificate beyond the prohibited 
distance, the appellant also is entitled to 
the grant of a no-objection certificate. — 


5. Rule 13 of the Tamil Nadu Cine- 
mas (Regulation) Rules 1957 reads as 
follows— 


“If the applicant for the licence is the 
owner of the site, building and equip- 
ment, he shall produce to the licensing 
authority the necessary records relating 
to his ownership and possession thereof. 
If he is not the owner, he shall, to the 
satisfaction of the licensing authority, 
produce documentary evidence to show 
that he is in lawful possession of the 
site, building and equipment.” 


6. It is clear from the said rule that 
an applicant for the grant of a no-objec- 
tion certificate, if he is not the owner, 
must satisfy the licensing authority by 
production of documentary evidence, to 
the effect that he is in lawful] possession 
of the site in respect of which he claims 
a no-objection certificate, Hence the 
reasoning of the Collector and the Board 
that, as if the application without a re- 
gistered lease deed, is defective, is 
patently wrong. There was absolutely 


no objection by the lessor, and ‘the sub- 
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sequent registration and production of a 
lease deed clearly establishes that the 
first respondent produced necessary do- 
cumentary evidence to show that his 
possession of the site is lawful. Hence, 
the returning of the application by the 
Collector was wrong. If so, the date 
of the application made by the first re- 
spondent must be taken as lith May 
1978. Therefore, the application of the 
first respondent was definitely prior in 
point of time than that of the appel- 
lant herein, who presented his applica- 
tion only on 28th May 1978. The learn- 
ed Judge rightly held on an interpreta- 
tion of Rule 13, that the application of 
the first respondent was prior in point 
of time and on that basis allowed the 
writ petition. We are in complete ag- 
reement with the view of the learned 
Judge and hold that the application of 
the first respondent was prior in point 
Of time and that he was entitled to a 
no-objection certificate in preference to: 
the appellant herein, 


7. The learned Judge has given a 
direction to the Collector to cance] the 
licence in favour of the appellant 
herein and grant C form licence to the 
first respondent herein, The learned 
Judge has given a further direction that 
both should be done simultaneously so 
that there may be no violation of R. 14 
(2). This direction was justified before 
amendment of R. 14 (2). However, 
when the learned Judge passed the 
order and gave the direction, R. 14 (2) 
had already been amended and this 
amendment makes the distance between 
the cinema theatres building of the ap- 
pellant and the proposed building of 
the first respondent well within the 
permissible limit, The amendment to 
R. 14 (2) was not, unfortunately, brought 
to the notice of the learned Judge, while 
passing the order. The attempt to 
bring to the notice of the learned Judge 
the amendment to R. 14 (2) by filing a 
review petition, has also failed, So the 
order of the learned Judge directing the 
cancellation of the licence of the ap- 
pellant on the ground that it violates 
R. 14 (2} cannot stand and has to be 
set aside as it has omitted to take note 
of amendment to R. 14 (2) which brings 
the distance of the cinema theatre build- 
ing of the appellant and the proposed 


‘Cinema theatre building of the first 
respondent within permissible limits. 
The amendment to R. 14 (2) was 


brought about in S. R. O. A. 318/79 in 
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1979. The first respondent filed his ap- 
Plication for issue of a no-objection cer- 
tificate on llth May 1978, and the ap- 
pellant filed his application for no-objec- 
tion certificate on 22nd May 1978. The 
question arises whether the subsequent 
amendment to R. 14 (2) will govern the 
applications of the appellant and the 
first respondent for issue of a no-ob- 
jection certificate, This aspect of the 
question has not been considered by the 
authorities below. We, therefore, direct 
the Collector to consider the applicabi- 
lity of the amended R. 14 (2) to the 
applications filed by the appellant for 
issue of a no-objection certificate and 
dispose of the same afresh in accordance 
with law. The writ appeal is allowed 
in part and dismissed in respect of 
other ground and there will be no order 
as to costs, 
Appeal partly allowed. 
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Dasappa Chettiar, Petitioner v., S. R. 
Venkatarama Chettiar & Sons, Respon- 
dent, 


C. R. P. No, 1810 of 1981, D/- 23-7- 
1981.* 


Tami] Nadu Debt Relief (Amendment) 
Act (10 of 1981) S. 7 — Tamil Nady Debt 
Relief Act (13 of 1980), S. 4 and S. 3 (d) 
Proviso (as amended by Act 16 of 1981) 
— Execution of mortgage decree pend- 
ing — Mortgage debt wiped out under 
S. 4 of 1980 Act — Mortgagor ceasing 
to be debtor in view of amended S, 3 (d) 
Proviso — By reason of S. 7 of 1981 Act 
mortgage debt is revived ~—-Decree hol- 
der can execute mortgage decree, 


Where the execution of the mortgage 
decree was pending when under S, 4 
of 1980 Act mortgage debt was wiped out 
and the mortgage was deemed to have 
been redeemed by the issue of a cer- 
tificate but by virtue of the amended 
S. 3 (d) Proviso the mortgagor ceased 
to be a debtor as the mortgage property 
was valued by himself at more than 
Rs, 25,000/- the redemption effected by 
the issue of the certificate must, by rea- 
son of S, 7 of 1981 Act, be deemed never 


*From order of Sub, J, Salem in R. E. P. 
Wo, 1 of 1981 and O. S. No. 411 of 
1975, D/- 29-4-1981. 
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to have taken place and the mortgage 
debt must be deemed to have been re- 
vived. Consequently the decree~holder 
would be entitled to execute the mort- 
gage decree. (Paras 2, 3, 4) 
T, _Somasundaram, for Petitioner: K. 
Doraiswami, for Respondent, 


ORDER :— This is a civi] revision 
petition against an order of the learned 
principa] Subordinate Judge, Salem, re- 
jecting the objections of the judgment- 
debtor, against whom R. E. P., No. 1 of 
1981 in O. S. No. 411 of 1975, on the 
file of the Sub Court Salem had been 
filed for sale of the hypotheca. ‘The 
judgment-debtor who is the revision 
petitioner herein contended that by an 
order dated 31-10-1980, the Revenue 
Divisional Officer, Salem had declared 
that he is entitled to the benefits of 
Tami] Nadu Act 13 of 1980 and had 
directed the Special Tahsildar (DR) 
Salem, to issue a redemption certificate 
to him, that thereby the debt had been 
wiped out and that, therefore, the ex- 
ecution against him is not maintainable. 
This contention of the judgment-debtor 
having been overruled by the executing 
court, this revision has been preferred, 


2. The mortgage decree against the 
judgment-debtor was obtained on 30-11- 
1979. Thereafter the judgment-debtor 
filed an application before the Special 
Tahsildar (Debt Relief) under Tamil Nadu 
Act 13 of 1980, to be referred to here- 
after as the Act. That petition was dis- 
missed and thereupon an appeal in Roc. 
No, 18908/80/R 4 was filed before the 
Revenue Divisiona] Officer, By an order 
dated 31-10-1980, the Revenue Divisional 
Officer declared that the judgment-deb- 
tor is entitled to the benefits of the 
Act and directed the Special] Tahsildar 
(Debt Relief) to issue a redemption cer- 
tificate, However, after this order was 
passed, Ordinance 11 of 1980, which 
was followed by Act 10 of 1981, came 
into force, The judgment-debtor was 
held to be entitled to the benefits of 
S. 4 of the Act, because the income 
from his properties owas less than 
Rs. 800, per annum. However, by rea- 
Son of S. 7 of Act 10 of 1981, the re- 
demption effected by the issue of a cer- 
tificate on the direction of the Revenue 
Divisional Officer by the Specia] Tahsil- 
dar (Debt Reliefy should be deemed to 
have never taken place and the debt is 
revived. S. 7 of the Act 10 of 1981 
lays down that — 
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‘Where any person who was a debtor 
as defined in S. 3 (d) of the principal 
Act aS in force immediately before the 
20th Nov, 1980, has ceased to be a deb- 
tor on and after that date by virtue of 
the amendments made by this Act to 
the principal Act, any debt due from 
such person shall be deemed never to 
have been discharged, every suit or 
other proceeding (including appeal, revi- 
sion, attachment or execution proceed- 
ing) in relation to such debt pending 
at the commencement of the principal 
Act against the debtor for the recovery 
of any such debt (including interest, if 
any) shal] be deemed never to have 
been abated, every movable property 
pledged by the debtor in respect of such 
debt in favour of the creditor shall be 
deemed never to have been released in 
favour of such a debtor, and every mort- 
gage executed by the debtor in 
respect of such debt in favour of the 
creditor shall be deemed never to have 
been redeemed and the mortgaged pro- 
perty shaj] be deemed never to have 
been released in favour of such debtor 
under S. 4 of the principal Act, and 
any suit for the recovery of any amount 
liable in respect of such debt from the 
debtor and any application for the ex- 
ecution of a decree passed in any such 
suit may be instituted, or made, as if 
the principa] Act as amended by this 
Act was in force at the relevant time.” 
Act 10 of 1981 lays down that in S. 3 
of the principal Act to clause (d) the 
following proviso shal] be added, name- 
ly— 


“Provided that a person shal] not be 
deemed to be a debtor, if he or any 
member of his family — (vii) whether 
individually or jointly owns in this State 
or elsewhere both agricultural] lands 
and other immovable property, the mar- 
ket value of both such agricultural 
lands and other immovable property 
exceeds twentyfive thousand rupees.” 

8. The hypotheca in the instant case 
has been valued by the judgment-debtor 
himself at Rs. 36,000 for the purpose 
of fixing the upset price. The mortgage 
was for a sum of Rs. 12,000 in 1965. Since 
then the value of properties in Salem 
town have increased fourfold, a fact of 
which Į can take judicial notice. There- 
fore, the property now sought to be 
brought to sale itself should be worth 
more than Rs, 36,000. Hence, the judg- 
ment-debtor is not a debtor within the 
meaning of the Act and read with the 
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amendment, he is not a debtor entitled 
to the benefits of the Act- and consequ- 
ently, the mortgage in favour of the 
decree-holder shal] not be deemed to 
have been redeemed by reason of the 
certificate, if any, issued by the Special 
Tahsildar (Debt Relief) under the direc- 
tion of the Revenue Divisiona] Officer 
in the proceedings referred to above. 
Learned counse] for the revision peti- 
tioner now states that no such certificate 
was issued by the Special Tahsildar, 
This, of course, does not alter the mat- 
ter and change the situation in any 
manner to the advantage of the revision 
petitioner, 


4, Though the mortgage had ripened 
into a decree, I am unable to make any 
distinction between a mortgage decree 
and a mortgage debt, so far as the ap- 
plication of S. 7 is concerned. There- 
fore, I find that the mortgage decree is 
deemed to have been revived or the 
mortgage is deemed not to have been 
redeemed and consequently, the decree- 
holder is entitled to execute the decree 
This revision is, therefore, dismissed, Ne 
costs, 


Revision dismissed. 
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M/s. Southern Motors, Madurai, Ap- 
pellant v, C. Sivajothiammal] and others, 
Respondents, 


A. A, O, No, 433 of 1979, D/- 17-6- 
1981,* 


(A) Motor Vehicles Act (4 of 1939), 
Secs, 110B and 116 — Negligence — A 
getting down from bus to give way to 
those getting down at hus stop —~ Conduc- 
tor blowing whistle before A could re- 
enter bus — A attempting to board 
moving bus falling and sustaining in- 
juries which caused death — Held, both 
driver and conductor were guilty of 
negligence, having started bus before 
people could board it, (Para 6) 

(By Motor Vehicles Act (4 of 1939), 
Sec, 95 (2) (b) — Liability of insurer — 
A getting down from bus to give way to 


*Against order of Motor Accidents Claims 
Tribunal (4th Addl. Sub. J.) Madurai, 
in M. A. C. O. P. No, 84 of 1976, D/- 
25-11-1977. 
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those getting down at bus stop — Con- 
ductor blowing whistle hefore A could 
re-enter hus — A attempting to hoard 
moving bus but falling and sustaining 
injuries which caused death — Tribunal 
awarding compensation of Rs, 23000 — 
Insurer is liable to pay entire amount 
and liability cannot he restricted to 
Rs. 5000 u/s. 95 (2) (b), since A having 
failed to board bus was not a passenger 
at time of accident, (Para 8) 


Cases Referred: Chronological Paras 


(1972) C.M. A. Nos. 7 and 25 of 1972 
(Mad), Madras Motor and General 
Insurance Co. Ltd., Tirunelveli v. 
Perumal Konar 8 


K. Sengottiah, S. Mohan Raju and 
S. Nandakumar, for Appellant: M/s. Raj 
and Raj, S. Sampath Kumar and Kasturi 
Rangan, for Respondents, 


RAMANUJAM J.:— This appeal 
arises out of an award passed by the 
Motor Accidents Claims Tribunal in 
M. A. C. O. P. No. 84 of 1976, granting 
asum of Rs. 23,000 as compensation to 
the claimants in the said O. P, in res- 
pect of a fatal accident that took place 
at Bathalagundu at about 8.30 a.m, on 
10-4-1976, in which one Gurusami died, 

2 On 10-4-1976 at about 8-30 a. m. 
a bus belonging to Messrs. Southern 
Roadways, the appellant herein, was 
leaving Kaliamman Koil bus stop on its 
way to Palani. At that point of time, 
the deceased Guruswami in his attempt 
to get into the bus is said to have fallen 
down from the moving bus, As a re- 
sult of the fall from the moving bus, he 
sustained leg injuries to which he suc- 
cumbed later, On the basis that the said 
accident was due to the rash and negli- 
gent conduct of the conductor and the 
driver of the bus, the wife, the three 
children of the deceased and his mother 
filed a claim petition u/s, 110A, Motor 
Vehicles Act, claiming a total compen- 
sation of Rs, 25,000. 


3. In the said claim petition, M/s, 
Southern Roadways alleged to be the 
owner of the bus and the insurance 
company with which the bus has been 
insured, the conductor of the bus and 
the driver of the bus have respectively 
been cited as respondents 1 to 4. Res- 
pondents 3 and 4, the driver and the 
conductor of the bus which was invol- 
ved in the accident remained ex parte 
and the claim petition was contested 
mainly by the owner of the bus and the 
insurance company. Their main defence 
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was that the deceased Gurusami did not 
travel] at all in the bus in question, that 
many event, as the deceased had at- 
tempted to get into the bus after the 
bus had started to move from the bus 
stop, he should be taken to be exclu- 
sively responsible for the accident in 
question, and that there was no ques- 
tion of any rash and negligent driving 
of the bus by the driver, nor the con- 
ductor was rash and negligent in giving 
the whistle for the bus to move. They 
also contended that, in any event, the 
compensation claimed was excessive. 
The insurer, respondent 2 before the 
Tribunal in the claim petition, also took 
up a further plea that, in any event, its 
liability should be restricted to Rs, 5000, 
a the deceased was a passenger in the 
us, 


4. On these rival contentions, the 
following two points were taken up for 
consideration by the Tribunal— 


1. Whether the death of the deceased 
Gurusami took place on account of the 
rash and negligent conduct of the driver 
and the conductor of the bus? and 


2. If so, whether the petitioners are 
entitled to compensation and to what 
extent? 


After analysing the evidence in detail, 
the Tribuna] on the first question held 
that the rashness and negligence on the 
part of the driver and the conductor of 
the bus had been established and, there- 
fore, the owner and the insurer of the 
vehicle cannot escape their liability for 
the accident in question, On the ques- 
tion of quantum of compensation the 
Tribunal held that a sum of Rs, 23000 is 
payable as compensation, out of which 
the liability of the insurer is to be res- 
tricted to Rs. 5000, in accordance with 
the provisions of Sec, 95 (2) (b) M. V. 
Act, 


5. Agerieved against the award of the 
Tribunal, Messrs, Southern Motors, the 
owner of the bus, which was involved 
in the accident, has filed this appeal 
challenging the finding of the Tribunal 
that the driver and the conductor of the 
bus were rash and negligent and it is 
that rashness and negligence which was 
responsible for the accident, 


6. According to the learned counsel 
for the appellant, the Tribunal is in 
error in holding that the conductor of 
the bus prevented the .deceased, Guru- 


1982 


sami, from entering into the bus and 
pushed him down as alleged by the 
claimants, overlooking the fact that in 
the first information report given by 
the elder brother of the deceased, who 
was examined as P. W. 2, no reference 
has been made to the conduct of the 
conductor pushing down the deceased 
Guruswami while he was entering the 
bus at the bus stop, It is seen that the 
Tribunal accepting the evidence given 
by P. W. 2, to the effect that the con~ 
ductor not only gave a whistle for the 


starting of the bus from the bus stop, | 


before Guruswami got into the bus, but 
also pushed him down when he was ac- 
tually getting into the bus, gave a find- 
ing that the driver of the bus was neg- 
ligent in starting the bus before al] the 
passengers got into the bus, and the 
conductor in pushing down the deceased 
Guruswami, who was getting into the 
bus and that this showed that both the 
driver and the conductor of the bus had 
been negligent in driving the vehicle. 
The learned counse] for the appellant 
attacks the said finding of the Tribunal 
on the ground that the evidence of 
P. W. 2, at the enquiry is a development 
On the case which has originally been 
put forward in the first information re- 
port which he gave to the police im- 
mediaiely after the accident, that in the 
first inforrnation report he has merely 
Stated that the deceased fell down from 
a moving bus and sustained injuries 
and that the first information report 
does not say that the driver and the 
conductor of the bus were in any way 
rash and negligent and that, therefore, 
the first information report being the 
earliest record relating to the cause and 
the nature of the accident should have 
been given more weight than:the case 
as deposed by P. W. 2 at a later point 
of time at the stage of the enquiry. We 
have compared the statements made in 
the first information report Ex. P. 2, 
given by P. W. 2, before the Tribunal 
at the stage of the enquiry. We see there 
is a considerable variation in the case as 
put forward in the first information re~ 
port and in the deposition given by 
P. W. 2, before the Tribunal, In the first 
information report no allegation has been 
made either against the driver of the 
bus or the conductor of the bus, It is 
only in the deposition at the stage of the 
enquiry on a claim petition filed by the 
claimants P. W. 2 has deposed that even 
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when the deceased was entering the 
bus, the driver started the bus and the 
conductor prevented his entry into the 
bus and pushed him down as a result 
Of which ihe deceased fel] down and 
sustained injuries, There cannot be any 
dispute that Ex, P, 2 the first informa- 
tion report came into existence immedia- 
tely after the accident, while the depo- 
Sition was given presumably after a con- 
siderable deliberation at the stage of 
the enquiry on the claim petition, The 
theory of conductor pushing down the 
deceased on barring his entry into the 
bus has been introduced for the first 
time in the claim petition and later at 
the stage of the evidence, However, it 
is seen that in the criminal proceedings 
initiated against the driver of the bus 
in C.C. No. 313 of 1976, on the file of 
the Sub-Divisiona] Judicia] Magistrate, 
Dindigul, whose judgment has been 
marked as Ex, P. 5, the following ob- 
servation is made by the Criminal 
Court :— 

“The fact that the deceased sustained 
injuries due to the fal] from the bus 
and succumbed to the injuries sustained 
by him is not disputed ......... á 
Thus, the criminal Court did not accept 
the theory that the conductor pushed 
down the deceased, The only case accep- 
ted by the criminal Court was that the 
conductor prevented the deceased Guru- 
sami from entering the bus, Though it 
was alleged that the conductor of the 
bus pushed down the deceased from the 
bus, that was not accepted by the cri- 
mina] Court, In these circumstances, we 
are of the view that the Tribunal is in 
error in holding without any materia] to 
support the same that the conductor of 
the bus pushed down the deceased from 
the bus at the time when he attempted 
to enter the bus. Though we are of the 
view that the conductor would not have 
pushed down passenger, who has al- 
ready got into the bus or attempted to 
get into the bus, as alleged by P. W. 2, 
still we are not in a position to say 
that the conductor and the driver of the 
bus were not negligent, Having stopped 
the bus at a bus stop and called upon 
some of the passengers including the de- 
ceased to get down from the bus so as 
to give way to the passengers, who were 
getting down at the bus stop, he should 
have waited till all] the persons got into 
the bus before the bus actually moved 
away from the bus stop. As already 
stated, it is not in dispute that the de- 
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ceased fell down from a moving bus 
while he was in the process of attempt- 
ing to get into the bus, Even if the con- 
ductor has not pushed down the de- 
ceased when he attempted to get into 
the bus, the fact that the bus was not 
stopped for allowing the passengers to 
get into the bus would show that the 
driver and the conductor of the bus are 
guilty of negligence to that extent 
Though we differ from the finding of 
the Tribunal] that the conductor actually 
pushed down the deceased from the bus 
while he attempted to get into it, we 
hold that the driver and the conductor 
of the bus were none the less negligent 
in driving the vehicle, in that the bus 
was moved from the bus stop before all 
those. persons who got down from the 
bus at the bus stop got into the bus, We, 
therefore, agree with the ultimate find- 
ing of the Tribunal that the driver and 
the conductor of the bus were negli- 
gent in their conduct in running the bus. 

7, Coming to the quantum of com- 
pensation it is seen that the Tribunal 
has given a sum of Rs. 5000 for pain 
and suffering and Rs, 3000 to the widow 
for loss of consortium and Rs. 15000 
for loss of pecuniary benefit and also 
loss of expectation of life, Though the 
jearned counsel for the appellant con- 
tends that the compensation awarded is 
excessive, on the materials on record, 
we are not in a position to say that the 
sum of Rs. 23000, awarded as compen- 
sation is in any way excessive, We are 
not therefore inclined to interfere with 
the quantum of the compensation fixed 
by the Tribunal. 


$8. However, there remains another 
question as to the apportionment of 
liability, The Tribunal has held that the 
insurer of the bus is liable only to the 
extent of Rs, 5000, as the deceased was 
a passenger in the bus and the balance 
of compensation has to be paid by the 
owner of the bus to the claimants, The 
learned counsel for the appellant vehe- 
mently contends that the Tribunal is in 
error in restricting the liability of the 
insurer to the sum of Rs. 5000 on the 
ground that the deceased was a passen- 
ger in the bus, while in fact the decea- 
sed cannot be taken to be a passenger 
in the bus as he fell down from the bus 
while he attempted to get into the bus. 
And that the person who attempts to 
get into the bus and fails to get an 
entry into the bus and falls down can- 
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not be said to be a passenger at all. AS 
against this submission, the learned coun- 
Se] for the Insurer contends that ad- 
mittedly the deceased had travelled in 
the same bus as a passenger between 
Usilampatti and Bathalagundu and the 
fact that the deceased got down from the 
bus at the bus stop will not make him 
any the less a passenger of the bus, It 
is true that the deceased Gurusami tra- 
velled in the bus from Usilampatti along 
with others like P. W. 2 to P. W. 4. But 
it is not in dispute that at the Kalaim- 


.man Koi] bus stop at Bathalagundy the 


deceased got down from the bus sO as 
to give way to persons getting down 
from the bus at the bus stop. The evi- 
dence in the case is clear that there- 
after the bus began to move before the 
deceased got into the bus and after 
seeing the bus moving, the deceased ran 
after the bus and attempted to get into 
the moving bus, It is at this stage he fell 
down from the bus and sustained the 
injuries, These facts are spoken to by 
P. W. 3, the son of the deceased, who 
was already inside the bus. P. W. 3 has 
specifically stated that before his father 
could get into the bus, the bus moved 
and his father (the deceased) was fol- 
lowing the bus trying to get into the 
bus when it was on the move, The 
Sketch of the scene of the occurrence, 
which forms part of the judgment of 
the criminal court and which has been 
marked before the criminal] court as 
Ex. P. 5, indicates that the deceased 
fell down from the bus at some distance 
from the bus stop, which indicates that 
the deceased should have followed the 
moving bus and attempted to get into 
the bus, but fell from the bus and his 
legs were run over by the left rear 
wheel of the bus. In those circumstan- 
ces the question is whether the deceased 
could be said to be a passenger in the 
bus at the time of the accident, No 
doubt, he was a passenger in the bus 
when the bus was between Usilampatti 
and Bathalagundu. But at the second 
stage when the bus left Bathalagundu 
for Palani, the deceased was not a passen- 
ger and he is only a person who attemp- 
ted to get into the bus, but failed to get 
into the bus, Though the learned counsel 
for the insurer contends that aj] per- 
sons who are authorised to travel in 
the bus by the issue of tickets should 
be taken to be passengers of the bus, 


we are not in a position to accept such 
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a wide proposition, As a matter of fact 
in a judgment of this court, Natarajan J. 
in the Madras Motor and Genera] [n- 
surance Co, Ltd, Tirunelveli y, Perumal 
Konar C. M. A. Nos, 7 and 25 of 1972, 
held that a person travelling. on the 
footboard without actually entering the 
bus cannot be taken to be a passenger 
and that if death or injury is caused to 
Such a passenger, there cannot be any 
limit on the insurer’s liability. However, 
it ig unnecessary for us to go to the 
extent of saying that a person travelling 
on the footboard is not a passenger, as 
in this case we are not concerned with 
a person travelling on the footboard 
but a person who did not actually get 
into the bus fell down and sustained in- 
juries by a fall from the moving bus in 
his attempt to get an entry into the bus 
while it was moving. As already stated, 
the fact that the deceased was a passen- 
ger at an earlier stage when the bus 
travelled from Usilampatti to Bathala- 
gundu is not quite determinate, Admit- 
tedly the deceased got down from the 
bus stop and he had not secured entry 
into the bus for a further journey from 
Bathalagundu to Palani. A person who 
did not get entry into the bus and failed 
in his attempt to get into the bus can- 
hot be said to be in any sense a passen- 
ger in the bus at the second stage of 
the journey between Bathalagundy and 
Palani, We are, therefore, of the view 
that the deceased was not a passenger 
at the time of the accident and there- 
fore the liability of the insurer cannot 
be restricted to Rs. 5000 as contemplat- 
ed by Sec. 95 (2) (b) of the Act. The 
Tribunal is in error in restricting the 
liability of the insurer to Rs, 5000 treat- 
ing the deceased as the passenger, We 
have, therefore, to set aside that find- 
ing of the tribunal and hold that the 
insurer is liable to pay the entire com- 
pensation. 

9. It is said that the insurer has al- 
ready paid a sum of Rs. 5000, Therefore, 
the insurer is directed to pay the fur- 
ther sum of Rs. 18000, to the claimants, 
subject to the liability of interest as 
provided by the tribunal. It is repre- 
sented that on the interim direction 
given by this court, the appellant had 
deposited some amounts towards the 
award before the tribunal, Now that the 
insurer has been made liable for the 
entire amount of compensation, the 
amount deposited by the appellant 
should be returned. If the amount de- 
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posited by the appellant has not been 
withdrawn by the claimants, the same 
will be paid out to the appellant, If the 
claimants have already withdrawn the 
amount deposited by the appellant, then 
the appellant can withdraw the same 
as and when the imsurer deposits the 
amounts as per the award passed by 
this court, 


10. The appeal is therefore allowed 
to the extent indicated above, However, 
there will be no order as to costs, 


Appeal partly allowed. 


Newspapers Ltd, 
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Mangalamma and others, Appellants. 


v, Express Newspapers Ltd. and 
another, Respondents. 


A. A. O. 601 of 1978, D/- 2-7-1981." 


(A) Motor Vehicles Act (4 of 1939), 
Ss. 95 (1) {bp and 2 (24) — Insurer 
would not be liable if the accident had 
occurred in a private place even if the 
claim petition was maintainable, 


In view of S. 95 (1) (b) which speaks 
of the insurer’s liability for death or 
bodily injury to person arising out of 
the use of the vehicle in’a public place 
read with S. 2 (24) which defines the 
term “public place”, the insurer could 
not be made liable if the accident occur- 
red in a private place. In this case the 
accident occurred inside the compound 
of a place called “Express Newspapers 
Estate” into which public were not al- 
lowed as of right. Held, that the ac- 
cident occurred in a private place and 
that the insurer was not liable even 
though the claim petition was maintain- 
able. The contention that the premises 
being one where newspaper which is a 
public media was printed and published 
it should be held to be a ‘public place’ 
was rejected. AIR 1916 Mad 474 and 
(1884) 14 QBD 63 Disting. 

(Paras 9 to 11) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110A — Claimant getting benefit 
under the Employees’ State Insu- 
rance Act -— Barred from getting 


relief under S. 110-A Motor Vehicles 


*Against order of Motor Accidents C]Jaims 
Tribunal, Madras, D/- 14-11-1977. 
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Act, (Empioyees’ State Insurance Act, 
(1848), Sec, 53 — Object of), 

The object of S. 53 Employees’ State 
Insurance Act is to save the employer 
from facing more than one claim in re- 
lation to the same accident, In view of 
the said provision once the claimant gets 
the benefit under that Act in relation to 
an accident he would not be able to 
Claim compensation under S, 110A Motor 
Vehicles Act. In this case the depen- 
dants of the deceased —- a victim of a 
motor accident — who were receiving 
compensatory benefit under the said Jn- 
surance Act held were not entitled to 
maintain the claim petition under Sec- 
tion 1104 Motor Vehicles Act. 

(Paras 13 & 14) 

(C) Employees’ State Insurance Act 
(1948), S. 53 — S. 53 is not ultra vires 
the powers of the Parliament — Claim- 
ants taking benefit of Sec, 53 could not 
themselves challenge its validity, (Con- 
stitution of India, Arts, 246, 226). 

Section 53 barring a person covered by 
that Act and entitled to claim compensa~ 
tion from his employer for the employ- 
ment injury from making a claim under 
any other Act was not ultra vires the 
powers of the Parliament. Further, 
claimants receiving benefit under S, 53 
E. S. L Act could not themselves chal- 
lenge the validity of that provision. 


(Para 14) 

Cases Referred: Chronological Paras 
AIR 1972 Mys 255 15 
AIR 1958 SC 881 13 
AIR 1916 Mad 474:ILR 39 Mad 886: 16 
Cri LJ 704 10 


(1884) 14 QBD 63:54 LJMC 14, Queen 
v. Wellard 11 


S. Gangaram Prasad, for Appellants; 
M. R. Narayanaswami for K. R. Vijaya- 
kumar. T. S. Rangarajan and K, &. 
Narasimhan, for Respondents. 


RAMANUJAM, J.:— This appeal is 
directed against the award of the Motor 
Accidents Claims Tribunal, Madras in 
O. P. No. 440 of 1974 dismissing the 
appellant’s claim for compensation in a 
sum of Rs, 40,000, for the death of one 
Jayaraman in a motor vehicle accident.’ 


2, On 14-8-1974, at about 6-30 a. m. 
the said deceased Jayaraman was walk- 
ing in the Express Newspapers estate, 
Madras, from north to south. At that 
time lorry MDY 2601 belonging fo the 
first respondent, Express Newspapers 
Ltd. proceeding from east. towards south 
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driven by one Rajamanner knocked him 
down on account of which he sustained 
multiple and grievous injuries which 
ultimately resulted in his death in the 
hospital. On the basis that the said 
accident was due to the rash and negli- 
gent driving of the first respondent’s 
lorry MDY 2601, by its driver the wife 
and children of the deceased filed a 
claim petition O. P; No. 440 of 1974, 
claiming a compensation of Rs, 40,000, 
as against the first respondent, the 
owner of the vehicle and the second re- 
spondent, the insurer with which the 
lorry had been insured. i 


3. The said claim was opposed by 
the first respondent on the ground that 
there was no rashness or negligence on 
the part of the driver of the lorry, that 
the accident was due to the carelessness 
and negligence on the part of the de- 
ceased himself and that in any event, 
the compensation claimed was excessive. 
It was also contended that the deceased 
was an employee covered by and insured 
under the Employees’ State Insurance 
Act and the scheme framed thereunder 
and the claimants having claimed and 
obtained compensation under the Em- 
ployees’ State Insurance Act, they have 
no right to claim compensation under 
the Motor Vehicles Act and therefore 
the claim petition is not maintainable in 
law. 


4. The Insurer, the second respon- 
dent, resisted the claim petition con- 
tending that there was no rashness and 
negligence on the part of the driver of 
the lorry, that the accident was due to 
the negligence of the deceased himself, 
and that the accident having occurred 
inside the Express Estate which is not 
a public place, the Insurance company 
is not liable to pay compensation, 


5. On these pleadings the points that 
were set down for consideration by the 
Tribunal were: (1) Whether the accident 
occurred due to the rash and negligent 
driving of the lorry? (2) If so, to what 
amount of compensation the claimants 
are entitled? (3) Whether the deceased 
was an employee cOvered under the Em- 
ployees’ State Insurance Act and if so, 
whether the first respondent is not lia- 
ble to pay the compensation claimed ? 
and (4) Whether the accident occurred 
in a public place so as to make the in- 
surer liable ? 

6. The Tribunal, after analysing the 
evidence adduced by the parties, held 
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that the accident was due to the rash 
and negligent driving of the lorry by 
the driver. On the second question the 
Tribunal held that if the liability of the 
respondents to pay compensation is up- 
held, the fair and reasonable compensa- 
tion would be Rs, 32,600. But as the 
Tribunal held on questions 3 and 4 that 
the accident did not Occur in a public 
place and that the claim petition is 
barred under S, 53 of the Employees’ 
State Insurance Act, it was held that 
the claimants are not entitled to claim 
any compensation under the Motor Vehi- 
eles Act. In this view, the Tribunal 
dismissed the claim petition, 


7. In this appeal filed by the clai- 
mants the only two questions that arise 
for consideration are (1) Whether the 
accident occurred in a public place so 
as to make the insurer liable for com- 
pensation in relation thereto: and (2) 
Whether the claim for compensation 
under the Motor Vehicles Act is barred 
by S. 53 of the Employees’ State Insu- 
rance Act, The other two questions, 
which were considered by the Tribunal 
and its findings thereon have become 
final, do not arise for consideration as 
those findings are in favour of the ap- 
pellants in this appeal, 


8. Section 94 of the Motor Vehicles 
Act requires a policy of insurance to 
be taken out by the owner of a motor 
= vehicle complying with the require- 

ments of Chap. VIII. S. 95 (1) (b) of 
` the said Act reads thus— 

“In order to comply with the require- 
ments of this Chapter, a policy of in- 
surance must be a policy which insures 
the person or classes of persons speci- 
fied in the policy to the extent specified 
in sub-sec, (2) against any liability 
which may be incurred by him or them 
in respect of the death, or bodily injury 
to, any person caused by or arising out 
of the use of the vehicle in a public 
place,” 

9. Thus, it is clear that the insurer's 
liability will arise only if the accident 
had occurred in a public place, ‘Public 
place’ is defined in S. 2 (24) of the Act 
as a road, street, way or other place, 
whether a thoroughfare or not, to 
which the public have a right of access 
and includes any place or stand at 


' ¿which passengers are picked up or set 


` {down by a stage carriage, The question 
is whether the accident occurred in. a- 
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private płace or in a public place, If 
the accident had occurred in a private 
place it is common ground that the in- 
surer is not liable, In the claim petition 
the place of accident has been stated as’ 
‘in Express Newspapers estate, 3 Club 
House Road, Madras 2”, It is the evi- 
dence of P. W, 4, the investigating offi- 
cer that “the accident was within the 
premises of Express estate’. Express 
estate has a compound -wal] all around 
and a gate at the entrance of the pre- 
mises. P, W. 5 who claims to be an 
eye-witness to the occurrence has stated 
that the accident occurred within the 
compound of Express estate and there 
Was a watchman at the inner gate and 
a watchman at the outergate and that 
he went inside the compound with the 
permission of the watchman at the 
outergate, R. W. 2, the driver of the 
vehicle involved in the accident had 
also deposed that the accident occurred 
inside the compound of the Indian Ex- 
press estate. Thus the statement in the- 
claim petition and the evidence of P. Ws.' 
4 and § and R. W. 2 make it clear that 
the accident occurred inside the com- 
pound of the Indian Express estate 
which is a private place and not in a 
public place into which public can en- 
ter as of right, 


10. The learned counsel for the 
claimants appellants would however, 
contend that a libera] interpretation has 
to be given for the expression ‘public 
place’ occurring in S, 95 (1) (b) and 
that since the concern of Express News- 
paper which is a public media is housed 
within the compound, the entire premi- 
ses must be taken to be one to which 
public can have access. The learned 
counsel refers to a decision of a Divi- 
sion Bench of this court in Crown Pro- 
secutor vy, Govindarajulu, (1916) ILR 
39 Mad 886:(AIR 1916 Mad 474), 
wherein the Harbour premises was held 
to be a place of public resort, In that 
case, a person was prosecuted for dis- 
orderly behaviour in the Madras Har- 
bour premises, under S. 75 of the Madras 
City Police Act, He was acquitted by the 
Presidency Magistrate on the ground 
that the Harbour premises do not con- 
stitute a place of public resort.. On 
appeal the High Court held that the by- 
laws framed under the Port Trust Act 
prohibiting trespassers or persons . who 
enter on the harbour premises without 
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having business there or with the ships 
lying in the harbour cannot be constru- 
ed as preventing entry of respectable 
people and that so long as respectable 
members of the public have been freely 
allowed to enter the harbour premises, 
as well as the very large number of 
people who have business in the harbour 
premises or with the shipping, the har- 


bour premises has to be taken to be a- 


place of public resort. We do not see 
how the entire express estate premises 
can be construed to be a public place 
merely because a newspaper is printed 
and published from that place, Merely 
because newspaper is a public media 
the place where the newspaper is print- 
ed and published cannot be taken to be 
,a public place. If that were to be so, 
levery place where books are printed 
and published will become a public 
place, The test for finding out whether 
ja place is public or private is to see 
iwhether any member of the public 
would have access as of right to that 
place. In this case the evidence is 
clear that the Indian Express estate is 
isurrounded by a compound and_ there 
lis a gate through which: the entry is 
regulated by permission, 

11. The learned sounse] for the ap- 
pellants would refer to the decision in 
Queen vy. Wellard, (1884) 14 QBD 63, 
holding “a legal] right of access by the 


“public is not necessary to constitute a 


public place. A public place is one 
where the public go, no matter whether 
they have a right to go or not.” It is 
not possible to equate a premises be- 
longing to a private person as a public 
place such as harbour, air port, railway 
station or bus stand where public are 
entitled to enter as of right for purpose 
of ultilising the services or facilities of- 


fered in those premises. The decision 
which relates to a harbour pre- 
mises cannot be applied to 
a private business house even 


it would be the printing and publishing 
place of a newspaper. Otherwise, even 
shops and hotels which are owned and 
run by private individuals will become 
‘public places as in all such establish- 
‘ments the public are allowed or even 
‘invited to enter, We have to therefore 
shold that the accident in this case oc- 
‘curred in a private place and not in a 
public place. The result is the insurer 
of the vehicle is not liable to pay com- 
‘pensation even if the claim petition is 
‘maintainable, 
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12. Coming to the next question as 
to the applicability of the bar under 
S. 53 of the~Employees’ State Insurance 
Act that section is as follows 


“Bar against receiving or recovery of 
compensation or damages under any 
Other law: An insured person or his 
dependent shal] not be entitled to re- 
ceive or recover, whether from the 
employer of the insured person or 
from any other person, any compensation 
or damages under the Workmen’s Coni- 
pensation Act, 1923, or any other law 
for the time being in force or other- 
wise, in respect of an employment in- 
jury sustained by the insured person as 
an employee under this Act.” 


13. It is not in dispute that the de- 
ceased was an employee of the Express 
Newspapers Ltd, and that the company 
is cOvered by the said Act. It is also 
not in dispute that the deceased was an 
insured person under that Act with the 
first respondent company. S. 53 pre- 
vents the insured person or his depen- 
dants getting any compensation in re- 
spect of an employment injury sustain- 
ed by him either under the Workmen’s 
Compensation Act 1923, or any other 
law for the time being in force “Em=- 
ployment injury” has been defined’ as 
“a personal injury to an employee caus- 
ed by accident or an occupational dis- 
€ase arising out of and or in the course 
of his employment, being an insurable 
employment, whether the accident oc- 
curs or the occupational disease is con- 
tracted within or outside the territorial 
limits of India.” According to the first 
respondent as the injury had occurred 
in the course of the employment, the 
death should be taken (as) due to an 
employment injury. In the claim peti- 
tion it is stated that the accident occur- 
red in the Express Newspapers estate. 
Thus, even according to the claimants 
the accident occurred within the place 
of employment. It is the evidence of 
R, W. 1, the manager of the Mount 
Road office of the Employees’ State Jn- 
surance Corporation that the deceased 
had worked from 10 p. m. on the pre- 
vious day till 6 a.m. on the date of the 
accident and that the accident occurred 
at 6-30 a. m. at the place of employ- 
ment. It has been held by the Supreme 
Court in Saurashtra Salt Manufacturing 
Co. v. Bai Valu Buju, AIR 1958 SC 
881 (at p. 882)— f 
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"As a rule, the employment of a 
workman does not commence until] he 
has reached the place of - employment 
and does not continue when he has left 
the place of employment, the journey 
to and from the place of empoyment 
being excluded, It is now wel] settled 
however that this is subject to the 
theory of notional extension of the em- 
ployer’s premises so as to include an 
area which the workman passes and 
repasses in going to and in leaving the 
actual] place of work. There may be 
some reasonable extension in both time 
and place and a workman may be re- 
garded as in the course of his employ- 
ment even though he had not reached 
or had left his employer’s premises. 
The facts and circumstances* of | each 
case will have to be examined very 
carefully in order to determine whether 
the accident arose out of and in the 
course of the employment of a work- 
man keeping in view at all times this 
theory of notional extension,” 


Applying the test laid down by the 
Supreme Court as to the place and the 
time of the accident, it will be clear that 
the accident occurred in this case in the 
course of the employment of the de- 
ceased, As a matter of fact the claimants 
are receiving compensatory benefit under 
the Employees’ State Insurance Act as 
spoken to by R. W. 1, in relation to the 
accident and that can only be on the 
basis that the deceased sustained em- 
ployment injury within the meaning of 
S. 53 of the said Act. Sec. 53 specifically 
bars any claim for compensation or 
damages under the Workmen’s Com- 
pensation Act or any other jaw for the 
time being in force including the Motor 
Vehicles Act, The object of the said 
section appears to be to see that the em- 
ployer is not faced with more than one 
claim in relation to the same accident. 
Employees’ State Insurence Act has been 
enacted subsequent to the Motor Vehi- 
cles Act. Therefore, once the claimants 
get the benefit under the Employees’ 
State Insurance Act in relation to an 
accident, then no claim for compensa- 
tion under S, 110-A of the Motor Vehi- 
cles Act could be maintained. 


14, The learned counse] for the ap- 
pellants contends that S. 53 is ultra 
vires the powers of Parliament as the 
benefit given under the Motor Vehicles 
Act has been taken away by the provi- 
sions in S. 53, We do not ‘see how 
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S. 53 can be held to be ultra vires, It 
is true the Parliament made a provi- 
sion in S. 110-A of the Motor Vehicles 
Act; or in the Workmen’s -Compensation 
Act, for payment of compensation in 
respect of death or bodily injury to per- 
sons involved in an accident, However, 
while legislating the Employees’ State 
Insurance “Act, and conferring a benefit 
on the employees covered thereby, it 
specifically provided that because of the 
benefit granted under this Act, claimants 
cannot claim any benefit under any 
of the other Acts. The claimants in this 
case have already taken benefit under 
the provisions of the Employees’ State 
Insurance Act and are receiving com- 
pensatory benefit thereunder in rela- 
tion to the accident, Therefore it is no 
longer open to them to challenge S. 53 
of the said Act. If they had not obtain- 
ed any benefit under the said Act and 
claimed benefits only under the Motor 
Vehicles Act, the position will be slight- 
ly different and it may be open to them 
to raise a contention that S, 53 is ultra 
vires. Now that they had benefits under 
the provisions of the said Act, they can- 
not question the validity of S, 53. ` 


15. The learned counsel for the ap- 
pellants, would, however, refer to the 
decision in Hindustan Aeronautics v 
P. V. Perumal, AIR 1972 Mys. 255, 
wherein it was held that the claims for 
compensation arising under S. 110-A of 
the Motor Vehicles Act are not barred 
under S. 61 of the Employees’ State Jn- 
Surance Act. However, we do not see 
how that decision is relevant here $S. 61 
is in the following terms.— 


“Bar of benefits under .other enact- 
ments; When a person is entitled to any | 
of the benefits provided by this Act, 
he shal] not be entitled to receive 
any similar benefit admissible under 
the provisions of any other enactments.” 


While S. 53 bars any claim for compen- 
Sation or damages under the Workmen’s 
Compensation Act, 1923 or any other law 
for the time being in force or other- 
wise, S, 61 bars benefits under other en- 
actments, The views taken by the Mysore 
High Court was that compensation or 
damages claimed under S, 110-A of the 
Motor Vehicles Act is based on the law 
of torts and that it is not a benefit 


under the Motor Vehicles Act, though 


that Act contains the procedure for 
making a claim and the enforcement 
of that claim, Since the liability to pay 
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compensation in respect of a motor 
accident arises under the genera] law of 
torts, the liability cannot be said to be 
arising under the Motor Vehicles Act 
and as S. 61 of the Employees’ State In- 
surance Act refers to the benefits under 
other enactments, that section cannot 
constitute a bar for making a claim in 
respect of a tortious liability arising out 
of a motor accident, The reasoning of 
the Mysore High Court for holding 
that S. 61 is not a bar for claiming com- 
pensation under S, 110-A of the Motor 
Vehicles Act is as follows- 


"It is true that the Motor Vehicles 
Act is a special] law. It is also true 
that it is an enactment. But the crucial 
point for determination is whether the 
provisions of Ss, 110 to 110-B of the 
Motor Vehicles Act are the provisions 
relating to procedural law or of substan- 
tive law. Reading the Ss, 110 to 110-F 
of the Motor Vehicles Act, it is evident 
that they provide for adjudication upon 
claims of compensation in respect of ac- 
cidents involving the death or injury to 
persons arising out of the motor vehi- 
cles. S. 110-A creates a right to make 
an application arising out of an accident. 
S. 96 creates a liability to pay such com- 
pensation on the part of the insurer, 
S. 110-F bars the jurisdiction of the 
civi] courts to make adjudication which 
could be made by the Claims Tribunal 
for the area for which such Tribunal 
has been constituted. It is thus clear 
that a claim for compensation could be 
made only under the provisions of 
Chap, VIII of the Motor Vehicles Act (to) 
Claims Tribunal, but, the right to sue 
is quite a different matter which origi- 
nates from substantive law namely the 
law of Torts. Evidently the Law of 
Torts is not an enactment, Consequently, 


the provisions of S. 61 of the Employees’ - 


State Insurance Act cannot be attracted 
to such a case,” 


16. Thus, in view of the above discus- 
sion, we have to uphold the award of 
the Tribunal in this case. The appeal 
is therefore dismissed but without costs, 


Appeal] dismissed, 
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RAMANUJAM AND 
SENGOTTUVELAN, JJ. 
N. C. T. Chidambaram Chettiar and 
another, Appellants y, Ct, A. Ct. Subra- 
maniam and others, Respondents, 


A. A. O. 619, 620 and 761 of 1977, D/- 
6-4-1981.* 

(A) T. N. Agriculturists Relief Act 
(4 of 1938), Ss. 3 (iii) and 19 — Debt — 
Owelty amount is not ‘debt? as defined 
in S, 3 (iii) — Not Hable to þe sealed 
down, 

The division of properties between the 
sharers is subject to the obligation to 
owelty and if such owelty amount which 
is merely pecuniary compensation paid 
by one coparcener to another for equa- 
lisation of the shares can be treated as a 
debt as defined in S. 3 (iii) and is scaled 
down under the Act, that will naturally 
result in an inequality in the division 
of the properties, which was not ob- 
viously intended by the provisions of 
the Act. Having regard to the objects 
Sought to be achieved under the Act, 
owelty amounts are not liable to be 
treated as a debt as defined under the 
Act and as such it is not liable to be 
scaled down. AIR 1958 Mad 217, Follow~ 
ed, (Para 14) 

(B) T. N. Agriculturists Relief Act 
(4 of 1938), Ss. 4 (f) and 19 — Liability 
of coparcener in management of joint 
family properties, to pay other copar- 
cener amount representing assets misap- 
propriated by him if excluded under 
S., 4 (i. (Trusts Act (1882) S. 90). 


Unless S. 90 of the Trusts Act is in- 
voked, a coparcener in management can- 
not be said to act in a fiduciary capacity 
in relation to other coparceners, S. 90 
will apply only if two essentia] conditions 
are satisfied, namely, that the person (co- 
parcener) is placed in a fiduciary capa- 
city and that he gained an advantage by 
virtue of such position, The test, there~ 
fore, would be as to whether the co- 
owner utilising the common funds of 
common property had derived a per- 
sonal benefit therefrom and if this is 
proved, then he should be taken to 
have acted in fiduciary capacity, In 
view of the fact that a coparcener in 
a joint family is in one sense co-owner 


*Against Order of Sub J. Devakottai 
D/- 1-9-1977. 
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of the property, the first’ ‘condition is 
satisfied. In the instant case it was 
found that the cOparcener in manage- 
ment secreted assets from and out of 
joint family assets, Therefore the se- 
cond condition is also satisfied as he 
has gained an advantage to himself. 
Therefore any amount due by defendant 
coparcener in management in his fidu- 
ciary capacity should be taken to be a 
liability arising out of a breach of trust. 
The said liability cannot be scaled down 
as it is a liability which stands excluded 
under Sec, 4 (f) of the Act, Case law 
reviewed, (Paras 16, 18, 19) 
Cases Referred: Chronological] Paras 
AIR 1958 Mad 217: 71 Mad rey 


AIR 1957 Andh-Pra 337 15 


- AIR 1939 Mad 471: (1939) 1 Mad LJ 


528 19 
AIR 1934 Mad 686: 67 Mad LJ 563 19 
AIR 1931 Mad 553: 61 Mad LJ 139 19 
AIR 1923 Mad 147: ILR 46 Mad 47 19 
1897 AC 180: 76 LT 427: 45 WR 671 

(HL) Kennedy v. De Trafford 19 

Advocate General assisted by R 
Muthukumaraswami, for D. Peter Fran- 
cis & C. Nagappan, R, Thyagarajan and 
P. Seshadri, for Appellants; R. Narayana 
Iyengar, for Respondents, 

RAMANUJAM J.:-— Since all these 
appeals arise out of a common order 
passed by the Court below in A, A. 479 
to 481 of 1973 in O. S. 91 of 1941, they 
are dealt with together, 


2. The suit O. S. 91 of 1941 on the 
file of the court below was filed by the 
first respondent, who is common in all 
the three appeals, for partition and 
separate possession of his half share in 
the suit properties and for rendition of 
accounts of the management of his elder 
brother Nachiappa, who was the first 
defendant therein, In that suit the court 
below passed a preliminary decree on 
29-12-1943, declaring the plaintiffs right 
to half share in the suit properties and 
directing rendition of accounts with re- 
ference to the management of the joint 
family properties by Nachiappa, the first 
defendant, As against that preliminary 
decree, three appeals were filed before 
this court in A, S. Nos. 115, 199 and 499 
of 1943 respectively by defendants 1,2 
and 3. During the pendency of these 
appeals the matter was referred to ar- 
bitration at the instance of the parties, 
The arbitrators passed an award on 6-12- 
1944. The first defendant ‘“Nachiappa 
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filed I. A. 18 of 1945 on the file of the 
court below to set aside the award on 
the ground of want of jurisdiction, The 
said application was allowed by the 
court below and the award passed by 
the Arbitrators was set aside. There 
was an appeal by the plaintiff in C. M.A. 
210 of 1946 before this court, This court, 
however, reversed the order of the trial 
court and confirmed the award and 
directed the Subordinate Court, Deva- 
kottai, to pass a final decree in terms 
of the award, Accordingly, in pursuance 
of the direction of this court, the Court 
below passed a final decree on 31-7-52. 
The first defendant filed an appeal tothe 
Supreme Court against the judgment 
of this court in C. M. A. 210 of 1945, 
confirming the award and the Supreme 
Court however confirmed the judgment 
of this court by its order dated 13-11- 
1959. 

3. Subsequently the plaintiff filed 
E. P. 54 of 1960 for the actual division 
of the suit properties by metes and 
bounds in pursuance of the final dec- 
ree passed in the suit and to recover 
various amounts payable to him under 
the final decree dated 31-7-1952, We 
are not concerned now in these appeals 
as regards the allotment of the pro- 
perties and we are concerned only with 
two amounts sought to be recovered by 
the plaintiff from the first defendant’s 
legal] representative, as the first defen- 
dant died subsequent to the passing of 
the final decree, The said two amounts 
sought to be recovered by the plaintiff 
are payable under paragraphs 19 and 20 
of the final decree, The amount payable 
under paragraph 19 is a sum of Ru- 
pees 2,36,789-11-9 with interest at 6 per 
cent per annum from 6-12-1944. The 
said sum of Rs, 2,36,789-11-9 payable 
under paragraph 19 of the final decree, 
includes the sum of Rs, 1,75,000, pay- 
able under paragraph 20 of the final 
decree, 

4. At the stage of execution levied 
by the plaintiff for the recovery of the 
said amount of Rs, 2,36,789-11-9 defen- 
dants 2, 5 and 6 filed I, A. Nos. 479, 480 
and 481 of 1973 respectively on 10-6- 
1973 for scaling down the said amount 
under Tami] Nadu Act 4 of 1938, as 
amended by Tamil Nadu Act 8 of 1973. 
During the pendency of the said three 
applications filed under Sec, 19 of the 
Tami] Nadu Act 4 of 1938, the applicants 
prayed for stay of the execution 
in I, A. 62 of 1975. The execution 
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court ordered stay of execution 
of the decree on 3-3-1975, As against 
the orders of stay of execution pend- 
ing disposal] of the applications for 
scaling down the decree amount, 
C. R. FP. 1988 and 1989 of 1975 were 
filed before this court on 27-6-1975. 
Subsequently the said C, R. Ps, were 
converted into C, M. A. Nos, 463 and 
464 of 1976. In those appeals a joint 
memo was filed by all the parties on 
3-8-1976, requesting this court to direct 
the execution court to dispose of the 
scaling down applications expeditiously. 
The court below took up the applica- 
tions for scaling down and dismissed the 
same on 1-9-1977 holding that the 
amounts payable to the plaintiff under 
paragraphs 19 and 20 of the decree are 
not liable to be scaled down, It is as 
against the said order dated 1-9-1977, 
the present three appeals have been 
filed by defendants 2, 5 and 6. 


5. The learned Advocate General ap- 
pearing for the appellants contends that 
the court below has erred in not Scal- 
ing down the amounts referred to in 
paragraphs 19 and 20 of the decree and 
that the jower court has not properly 
understood the scope of the provisions 
of Sec. 3 (ili) of the Act 4 of 1938, de- 
fining the ‘debt? and the provisions in 
Sec. 4 of the Act exempting certain 
debts and liabilities from the scope of 
the Act. According to the learned Ad- 
vocate General, the definition of ‘debt’ 
in S. 3 (iii) wil] take in any liability in 
cash or kind, whether secured or un- 
secured, due from an agriculturist, whe- 
ther payable under gq decree or order 
of a court, In this case, defendants 2,5 
and 6 having held to be agriculturists, 
the decree debt payable by them to the 
plaintiff will squarely fall within the 
definition of debt and therefore the 
court below was not justified in refus- 
- ing to scale down the debt, It is point- 
ed out on behalf of the appellants that 
part of the sum of Rs. 2,36,789-11-9 due 
and payable by the defendants to the 
plaintiff represented owelty amounts for 
equalisation of the shares allotted to the 
plaintiff and the first defendant, and 
the balance of Rs, 1,75,000 represented 
the amounts payable by the first defen- 
dant to the plaintiffff in relation to his 
management of the joint family pro- 
perties and that these amounts are 
clearly debts as defined in the Act which 
will not come within the exemption 
provision contained in S, 4 of the Act, 
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6. The lower Court while dealing 
with the question as to whether the 


amount of Rs, 2,36,789-11-9. was a debt, 
which could be scaled down under the 
provisions of Tamil Nadu Act 4 of 
1938, as amended, has found that a part 
of the said sum of Rs, 2,36,789-11-9, re- 
presented the owelty amounts payable 
by the first defendant to the plaintiff 
and that it cannot be taken to be a debt 
as defined in the Act and that the bal- 
ance of Rs. 1,75,000, represented the 
liability arising out of a breach of trust 
and therefore it cannot be scaled down 
as it comés within the exemption pro- 
vision contained in Sec, 4 of the Act, 
The learned counsel for the appellants 
contends that eyen if the sum of ru- 
pees 2,36,789-11-9 represents partly 
owelty amounts payable by the first 
defendant to the plaintiff and partly the 
amount payable by the first defendant 
to the plaintiff in relation to the mis- 
management of the joint family pro- 
perties by the first defendant, both these 
amounts will fall .within the definition 
of debt as defined in the Act and al the 
same time will not fall within the ex- 
clusion clause contained in Sec, 4 of the 
Act, It is pointed out by the counsel for 
appellants that the owelty amounts 
should also be treated as debt and thera 
being no provision for exempting the 
owelty amount in Sec, 4 of the Act, the 
same is also subject to the scaling down, 
It is also contended that the amounts 
payable by the first defendant for mis- 
management of the joint family pro- 
perties cannot be treated as liability 
arising out of the breach of trust as 
held by the court below, that the first 
defendant who has been proceeded 
against as the manager of the joint 
family cannot in any sense be a trustee 
for the plaintiff, and that in law a kartha 
Or a manager of the joint family cannot 
be treated as a trustee for the other co- 
parcener and therefore any amount 
payable by the manager or kartha of 
the family as a result of a decree for 
accounting cannot be treated as a liabi- 
lity arising out of the breach of trust, 


7. The learned counsel for the re- 


spondents, Mr, Narayana Iyengar, how- 


ever, would contend that owelty amounts 
payable by the first defendant to the 
plaintiff cannot be taken to be a debt 
as defined in the Act, that the owelty 
amounts representing the difference in 
value of the properties allotted to the 


+ 
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sharers should be taken to be integral 
part of the allotment of properties and 
therefore there is No question of scaling 
down that liability. It is pointed out 
by the learned counsel that if the owelty 
amount is treated as debt as defined in 
the Act and scaled down, then the pla- 


_ intiff will be entitled to seek a re-par- 


tition as the scaling down of the 
owelty amounts will automatically 
result in the reduction of the 


value of the properties allotted to the 
plaintiff and thus unsettle the partition 
arrangement which has been effected 
earlier and therefore the owelty amount 
should not be treated as a debt as de- 
fined under the Act and scaled down on 
that basis. The learned counse] further 
contends that the sum of Rs. 1,75,000 
which is referred to in paragraph 20 of 
the decree refers to amounts misappro- 
priated by the first defendant from the 
assets and income from the family pro- 
perties while he was in management 
and that therefore as regards those 
amounts the first defendant who was 
the manager of the family should be 
taken to be the trustee in view of S. 90 
of the Trusts Act and therefore the 
amounts misappropriated by the first de- 
fendant should be taken to be the lia- 
bility arising out of the breach of trust 
which is exempted under S. 4 (f) of 
the Act, 


8. Before we consider the tenability 
of these two rival contentions it is neces- 
sary to determine the nature of the lia- 
bility declared under paragraphs 19 and 
20 of the fina] decree. Paragraph 19 of 
the final decree dated 31-7-1952, is to 
the following effect— 


"The amount payable to the plaintiff 
by the defendants in accordance with 
the decree is Rs, 3,53,481-0-6 as detailed 
in schedule C and these payable to the 
defendants by the plaintiff is Rs, 1,19,890- 
10-9 as detailed in Schedule C herein. 


_ It has been decided that as on the Ist 
day of Avani Tharuna (15-8-1944) an 
amount of Rs, 23,400-5-9 is payable by 
the defendants to the plaintiff, after 
excluding the sum of Rs. 1,19,380-10-9 
payable by the plaintiff to the’ defen- 
dants from the sum of Rs. 3,53,481-0-6 
due to the plaintiff from the defendants 
a sum of Rs, 26,826 is due by 
way of interest thereon til} the 
20th Karthigai Tharuna (15-12-1944) 
from that date at 0-5-0 per mensem in 
all a Sum of Rs, 2,36,782-11-0 is due to 


. defendant. 
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the plaintiff, The defendants do pay the 
same with interest at 6 per cent per 
annum from the said date till] the date 
of payments and the properties belong- 
ing to the defendants shall be a charge 
for the sum due to the plaintiff.” 


Paragraph 20 of the final decree dated 
31-7-1952 is as follows— 


"It is further ordered and decreed that 
in respect of the relief of accounting, 
various allegations of mistakes and mis- 
management of the family properties by 
the first defendant and the charge filed 
by the plaintiff, the defendants 1 and 
2 personally and al} the defendants from 
out of the family properties of the de- 
fendants do pay to the plaintiff the sum 
Of Rs. 1,75,000 in full settlement with- 
out any future claim thereof.” 


§. Schedule C gives the details as to 
how Rs, 3,53,481-06 has been worked 
out, Since the said schedule also in- 
cludes the amount of Rs, 1,75,000, re- 
ferred to in paragraph 20 of the decree, 
it is unnecessary to deal separately with 
the ‘scope of paragraph 20 of the decree 
in detail, The schedule C consists of 25 


‘items, of which, except item 23, which 


represents a sum of Rs, 1,75,000 all 
other items have been referred to in 
various paragraphs of the decree as 
amounts payable by the first defendant 
to the plaintiff as owelty, to be paid 
for equalisation of the shares. The 
amount as payable by the plaintiff to 
the first defendant for equalisation of 
the shares under various clauses of the 
decree has been worked out in the same 
schedule as Rs. 1,19,380-10-3, 


10. After deducting the amounts pay- 
able by the plaintiff to the first defen- 
dant from Rs. 3,53,481-0-6, the defen- 
dants liability in paragraph 19 of the 
decree has ultimately been worked out 
at Rs, 2,36,781-11-0. Thus out of 
Rs, 2,36,872-11-0 except the sum of 
Rs, 1,75,000 the balance is payable by 
the defendants to the plaintiff towards 
owelty for the equalisation of the shares 
allotted to the plaintiff and the first 
Thus the first question that 
arises in these appeals is whether the 
Sum which the defendants have heen 
directed to pay to the plaintiff for equa- 
lisation of their shares in the moveable | 
and immoveable properties, could he 
treated as a debt and scaled down under 
the provisions of the Act, 
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41, There is much controversy be- 
tween the parties over the amount of 
Rs, 1,75,000, which the first defendant 
has to pay to the plaintiff under para- 
graphs 19 and 20 of the final decree, 
While the appellants would contend that 
the said sum represents the first de- 
fendant’s liability for mismanagement 
of the joint family properties, the re- 
spondents would contend that the said 
Sum represented the amounts misappro- 
priated by the first defendant while he 
was in the management of the joint 
family properties, In view of the said 
controversy, we have to determine 
necessarily the nature and character of 
the amount of Rs. 1,75,000, payable by 
the first defendent to the plaintiff, For 
this purpose it is necessary to refer to 
the pleadings in the suit O. S. 91 of 
1941, as also various proceedings which 
arose between the parties, which throw 
some light on the nature and character 
of the amount of Rs, 1,75,000. The 
plaintiff in his plaint has averred in 
paragraph 13 that the first defendant 
has not acted fairly and honestly as the 
family manageer, that large moneys ap- 
pear to have been drawn and secreted 


by the first defendant, and that the first ` 


defendant is guilty of fraud, mismanage- 
ment and misappropriation of joint 
family properties and funds and other 
improper conduct. In paragraph 17 of 
the plaint, the plaintiff has further aver- 
red that the first defendant has received 
the family assets in his position of a 
trustee and that as such he is bound 
to render an account of the family pro- 
perties and of his management and to 
pay and make good whatever is found 
due from him as a result of his fraud, 
mismanagement, misfeasance, malifeas- 
ance and other improper conduct. Jn 
paragraph 22 of the plaint, the plaintiff 
apart from other reliefs, seeks the re- 
lief of accounting, by calling upon the 
first defendant to render an account of 
the family properties and of his manage- 
ment of the same and to make good to 
the family with interest af 1 per cent 
per mensem all losses caused to the 
family by his fraud, misconduct, mis- 
feasance and other improper conduct. 
These averments in the plaint had been 
answered by the first defendant in his 
written statement in paragraphs 8 and 
"13, In ‘paragraph 8 the first defendent 
has stated ‘that few sums belonging to 
the family have been invested for the 
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sake of convenience in the name of one 
or other member of the family or in 
combination of some of the members 
of the family, that all such sums taken 
from the family assets belong to the 
family and have been treated as family 
assets in whatsoever’ name the invesf- 
ment might have been made and that 
the said investments find place in the 
family accounts and the plaintiff is fully 
aware of it. The first defendant in 
paragraph 13 of his written statement 
had denied the charge of manipulation 
of accounts, miSappropriation of the 
family funds, secretion of cash and 
moveables, mismanagement and fraud 
levelled against him, The trial court 
framed issues 6, 7 and 8 to the follow- 
ing effect— 

"Whether the first defendant is not 
liable to render account to the plaintiff 
as joint family manager and if so for 
what period ? 


Whether the first defendant is a tru- 
stee of the family properties and is he 
liable aS such to render accounts to the 
plaintiff ? 


Whether the allegations of fraud, mis- 
management, misconduct etc, against 
the first defendant are true, sufficient 
and valid in the absence of particulars 
and whether the said allegations con 
stitute a cause of action for the plaintiffs 
claim for such an account ?” 


12. The trial court, after referring 
to the position of the first defendant as 
the manager of the joint family and his 
liability to render an account of his 
management, has held that the first 
defendant is liable to disclose all the 
family assets and to render an account 
of his management of the joint family 
properties but he cannot be held for 
any item of expenditure unless it amounts 
to an actual misappropriation: that the 
first defendant was not a trustee of the 
family property in the strict sense of 
that term and that the object of taking 
accounts is not to cal] upon the manager 
to justify his past transactions but to 
ascertain what is the joint family pro- 
perty actually in his hands at the time 
of partition. However, when the appeal 
against the preliminary decree was 
pending before this court, the matter 
was sent to the arbitration and the arbi- 
trators in their award dated 6-12-1944, 
directed the first defendant to pay a 
sum of Rs. 1,75000 as and for mistake 
and. mismanagement of the joint family 


= 
» 


f 
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properties by the first defendant. As to 
how the said sum of Rs. 1,75,000 has 
been arrived at or as to how much of 
it represented the liability of the first 
defendant for mismanagement of the 
joint family properties and as to how 
much of it represented the amounts 
misappropriated by the first defendant 
out of the joint family income and as- 
sets had been mentioned by the arbi- 
trators in the award. That the liability 
of the first defendant to render accounts 
for the period of his management was 
considered by the arbitrators and it is 
only under that head the sum of 
Rs, 1,75,000, was determined as his lia- 
bility, is not in dispute. The dispute is 
as to whether the said sum of 
Rs. 1,75,000 represented any amount said 
to have been misappropriated by the 
first defendant. According to the appel- 
lants, the entire sum of Rs. 1,75,000, re- 
presented only the first defendant’s 
liability for mismanagement but accord- 
ing to the ,respondents the entire sum 
of Rs, 1,75,000, represented the misappro- 
priation by the first defendant.: As al- 
ready stated paragraph 50 of the award 
deals with the said sum of Rs. 1,75,000, 
The learned counse] for the respondents 
would however draw our attention to 
Ex. B. 4, which is the judgment rendered 
by the Court below in another suit 
O. S. 130 of 1952, which also arose be- 
tween the same parties, as throwing 
considerable light as to the nature of 
the amount of Rs, 1,75,000. That was a 
suit filed by the son of the third defen- 
dant in O. S. 91 of 1941, for a declara- 
tion that the preliminary decree and 
the final decree passed in O. S. 91 of 
1941 were void and not binding on him 


-and for setting aside the same and to 


restore O. S. 91 of 1941 to its original 
number and to dispose of the same 
afresh. The said suit was naturally 
resisted by the plaintiff. In paragraph 
10 of the judgment in that suit which 
has been marked as Ex, B. 4, reference 
has been made to the statement of 
charges filed before the arbitrator by 
the plaintiff in O. S. 91 of 1941, which 
was marked in that suit as Ex B. 12. 
After referring to the various charges 
in Ex. B. 12 the court below held that 
the sum of Rs, 1,75,000 represented part- 
ly purchases of posta] cash certificate in 
the names of the first defendant’s child- 
into 
„ family accounts and partly amounts 
“secreted by - him from -and.. out of the 
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joint family income, In paragraph 28 
of the judgment in O. S. 130 of 1952, 
the matter has been dealt wıth and the 
following observation has been made 
regarding the sum of Rs. 1,75,000— 


"The first defendant himself admitted 

his accountability regarding the con- 
cealed assets after the arbitrators found 
out his misappropriations and secretions 
of severa] lakhs of rupees. The arbitra- 
tors persuaded the 7th defendant who 
claimed nearly four lakhs of rupees as 
being due to his share out of the con- 
cealed assets, to accept Rs, 1,75,000, to 
which extent defendants 1 and 2, ad- 
mitted liability.” _ 
This passage in the judgment in O. S. 
130 of 1952 clearly indicates as to how 
the said sum of Rs, 1,75,000, was arriv- 
ed at by the arbitrators. Thus the sum 
of Rs. 1,75,000 is found to represent the 
assets and cash concealed by the first 
defendant from and out of the joint- 
family income, As already pointed out 
though the award of the arbitrators does 
not throw much light as to the charac- 
ter and the nature of the amount of 
Rs, 1,75,000, the decree in the earlier 
suit O. S. 130 of 1952 clearly indicates 
that the sum of Rs. 1,75,000, which was 
the amount payable by the first defen- 
dant to the plaintiff under paragraphs 19 
and 20 of the decree represent the 
amounts or dssets misappropriated by 
the first defendant, It is in this light we 
have to determine the second question 
whether the said sum of Rs, 1,75,000, 
payable by the first defendant to the 
plaintiff, could be scaled down under 
the provisions of the Act, 


13. So far as owelty amounts are 
concerned, there is a decision of this 
court in Mohammad Allah Sahib in re 
(1958) 71 Mad LW 113: AIR 1958 Mad 
217 holding that (at p, 218 of AIR)— 


“Owelty is merely pecuniary com- 
pensation given so as to prevent injus- 
tices or avoidable inequality and with a 
view to the more convenient and per- 
fect partition of immovable propery. 
Owelty, equality or compensation can 
never be a debt contemplated under 
Act IV of 1938.” 


14. We are in entire agreement with, 
the view expressed in that case. The 
division of properties between the 
sharers is subject: to the obligation to 
owelty and if such owelty amount 
which is merely pecuniary compensation 


234 Mad, N, C. T. Chidambaram v. 


paid by one coparcener to another for 
equalisation of the shares can be treated 
as a debt as defined under the Act and 
is scaled down under the Act. that will 
naturally result in an inequality in the 
division of the properties which was not 
Obviously intended by the provision of 
the Act, Having regard to the objects 
sought to be achieved under Tamil 
Nadu Act 4 of 1938, we have to hold 
that owelty amounts are not liable to be 
treated as a debt as defined under the 
Act and as such it is not liable to be 
scaled down, as has been held in the 
earlier decision reported in Mohammed 
Allah Sahib in re (1958) 71 Mad LW 
133: (AIR 1958 Mad 217)— 


15. Coming to the question as to 
whether the sum of Rs, 1,75,000 is a 
debt liable to be scaled down under the 
Act, the learned counsel for the ap- 
pellants submits that it is not a liability 
arising out of breach of trust as has 
been held by the court below, while the 
learned counsel for the respondents 
would contend that it is a debt arising 
out of breach of trust. In support of his 
contention that the sum of Rs. 1,75,000 
is not a debt arising out of breach of 
trust, the learned Advocate general re- 
fers to a decision of the Division Bench 
of the Andhra Pradesh High Court in 
Kannappalli Visweswara Dakshinamurthi 
Somayulu v, Kannepalli Krishnamurthi, 
AIR 1957 Andh Pra 337 in that case 
a co-owner obtained a decree for ac- 
counts against the other co-owners who 


were in possession of the entire pro- 
perty. Therein it was held— 
“That the liability of the judgment 


debtors arising -under the decree, though 
a debt within S. 3 (iii) of the Act, was 
not a liability of a trustee in a fidu- 
ciary capacity and therefore could not 
come under S, 4 (f) of the Act and as 
such was not exempt from the opera- 
tion of the Act”, 


16. The reasoning given in that case 
was that where a person bound in a 
fiduciary character to protect the in- 
terests of another person as a trustee, 
executor, partner, agent and guardian, 
commits a breach of trust, then he would 
become liable to the beneficiary in his 
fiduciary capacity and if under such 
circumstances he commits a breach of 
trust he will not receive the protection 
of the Tamil Nadu Act 4 of 1938. But 
such a protection is not available to one 


co-owner as against another co-owner, m 
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case one co-owner is not in fiduciary re- 
lationship with another co-owner. It 
was contented there, that the co-owner 
in possession of the entire property is 
in the position of trustee under S. 90 
of the Trust Act. Dealing with this 
question the court held that— 

“In order to invoke this section, it is 

essential that it should be proved that 
the person is placed in fiduciary capa- 
city and secondly, that he gained an 
advantage by virtue of such „position 
and that it is only in a case where it 
is established on the facts that the co- 
owner by his dealings derived a benefit 
or advantage to himself, that S. 90 of 
the Trusts Act would apply and he 
would be regarded as being in a fidu~ 
ciary position.” 
In the present case the parties were 
members of a joint family and the ques- 
tion is whether the coparcener in 
management acts in a fiduciary capacity 
in relation to’ other coparceners, Unless 
S. 90 of the Trusts Act is invoked one 
coparcener In management cannot be 
said to act in a fiduciary capacity in re- 
lation tọ other coparceners, $S. 90 of the 
Trusts Act, as pointed out by the deci- 
sion of the Andhra Pradesh High Court, 
will apply only if two essential condi- 
tions are satisfied, namely, that the per- 
son (coparcener) is placed in a fiduciary 
capacity: and that he gained an advan- 
tage by virtue of such position, 


17. It has already been found that 
a sum of Rs. 1,75,000 represented the 
assets secreted by the first defendant 
from and out of the joint family assets, 
S. 90 of the Trusts Act is as follows— 

“Where a tenant for life, co-owner 
mortgagee or other qualified owner of 
any property, by availing himself of 
his position as such, gains an advantage 
in derogation of the rights of the other 
persons interested in the property, of 
where any such owner, as representing 
all persons interested in such property 
gains any advantage, he must hold, for 
the benefit of all persons so interested, 
the advantage so gained but subject to 
repayment of such persons of their 
due share of the expenses properly in- 
curred, and to an indemnity by the same 
persons against liabilities properly con- 
tracted, in gaining such advantage.” 

18. In view of the fact that a co- 
parcener in q joint family is in one sense 
co-owner of the property, the first con- 
dition referred to above is satisfied.| 


Y 
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The second condition is also sastisfied as 
it has already been held that the co- 
parcener in management of the pro- 
perties has gained an advantage to him- 
self. It is therefore clear that S, 90 of 
the Trusts Act is applicable to the facts 
of this case. 

19. Dealing with the question as to 
whether the possession of co-owner of 
the share of the other co-owner can he 
regarded as derogation of the rights of 
the co-owner, it was held in Kennedy v, 
De Trafford, 1897 AC 180 (HL), that a co- 
owner does not stand in a fiduciary posi- 
tion towards the other co-owner is well 
established, The same view was taken ‘by 
this court in Ramaswami Aiyar v. Sub- 
ramania Aiyar, (1923) ILR 46 Mad 47: 
(AIR 1923 Mad 147). In Peer Moideen 
Rowther v. Alisabivi, (1934) 67 Mad LJ 
563: (AIR 1934 Mad 686), it was held 
that the co-owner was in the posi- 
tion of a trustee, In Md. Abdul 
Rahim Baig Saheb v. Mahommed Abdul 
Hakim Baig Saheb (1931) 61 Mad LJ 
139, at P 144: (AIR 1931 Mad 553) the 
Court came to the conclusion that the 
co-owner assumed a position much more 
of a trustee in a finduciary relationship 
than that of a mere co-owner, Thus it 
is only in case where it is established 
on the facts that the co-owner by his 
dealings derived benefit and advantage 
to himself, Sec, 90 of the Trusts Act 
would come into operation and he would 
be regarded as þeing in a fiduciary posi- 
tion. The question as to whether the 
interest realised by 
the co-owner by investment of the com- 
mon funds would be exempt from the 
operation of the Act 4 of 1938 came up 
for consideration in Mottai Meera v. 
Abdul Kadir Rowther, (1939) 1 Mad 
LJ 528: (AIR 1939 Mad 471) and it was 
held that such a liability could not be 
regarded as debt within the meaning of 
the Act. The test, therefore, would be 
as to whether the co-owner utilising the 
common funds or common property had 
derived a persona] benefit therefrom and 
if this is proved, then he should be 
taken to have acted in fiduciary capacity. 
In view of the fact that we have already 
held ‘that a sum of Rs. 1,75,000 repre- 
sents the amount misappropriated by 
ithe first defendant out of the joint fami- 
ly income and assets, the first defen- 
dant should be taken to have acted in 
a fiduciary capacity and any amount 
due by him in his fiduciary capacity 
should be taken to be the liability aris- 
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ing out of a breach of trust, Inm this 
view of the matter, the court below ap- 
pears to be correct in its conclusion 
that the said liability cannot be scaled 
down as it is a liability” which stands 
excluded under S., 4 (£) of the Act, In 
view of the above discussion, all the 
three appeals fai] and they are accord- 
ingly dismissed, No costs, 

Appeals dismissed. 
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K. M. Raghothaman and another, Ap- 
pellants v. M. P. Kannappan and another, 
Respondents. 

S. A. No. 2501 of 1977, D/- 12-4-1982.* 

Hindu Law — Joint family — Debts 
incurred by father — Pious obligation of 
sons to repay it — Extent and nature of 
— Effect of S. 6 of Hindu Succession Act. 
(Hindu Succession Act (1956), S. 6. Pro- 
viso and Expin. 1). 

In respect of debts contracted by the 
father, even for his personal benefit, at 
a point of time when he is joint with his 
the sons are liable to pay such 
debts, unless the debts were incurred for 
immoral or illegal purposes. This liability 
of the sons, which had its origin in an 
obligation of piety and religion, has sinca 
metamorphosed into one of legal liability 
but this does not, however, extend to 
debts tainted with immorality. The liabi- 
lity is not, however, personal in the sense 
that the creditor of the father cannot 
proceed either against the person or 
separate property of the sons, but such 
liability is restricted to the interest of 
the sons inthe family property. It is set- 
tled that if the debt is contracted by the 
father after partition, the son cannot be 
made liable. If, however, the debt is a 
pre-partition debt, the share of the sons 
would be lable even after partition, if 
the debts of the father are not immoral 
or illegal and the partition arrangement 
does not make any provision for the dis- 
charge of such debts. In case a creditor 
institutes a suit for the recovery of a 
debt against the father before partition 
and obtains a decree, the son would be 
liable to discharge the decree pass- 
ed against the father even after the 
partition. Even in respect of a pre-parti« | 
tion debt, if a suit is instituted against 
the father, after partition, but he dies 
and his separated sons are impleaded as 


*Avainst decree of Sub-Court of Vellore 
in A: S. No. 192 of 1976. 
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legal representatives, the remedy of the 
decree-holder against the shares allotted 
to the sons on partition, would be in exe- 
cution. and not by way of an indepen- 
dent suit. If, however, after partition, a 
suit is instituted against the father on a 
Pre-partition debt and a decree is ob- 
tained against him, such a decree cannot 
be executed against the sons and a sepa~ 
rate suit has to be brought against the 
sons in order to enable the creditor to 
realise the amounts out of their shares, 
though the liability of the sons for the 
payment of the pre-partition debts ad- 
mits of no doubt. Thus the liability of the 
interest of the sons in such cases to dis- 
charge the debt incurred by the father 
is undisputed, though the method and 
manner of its enforcement by the -cre~ 
ditor would vary and the sons must be 
afforded every opportunity, be it in a 
Suit or execution proceedings to question 
the binding nature of the debt or liabi- 
lity. This liability of the sons is not af- 
fected by provisions of S. 6 of Hindu 
Succession Act. The first part of this sec~ 


tion sets. out in bold relief an affirmation. 


and re-statement of the well known 
principle of devolution and survivorship 
of the interest of a Hindu, who dies hav- 
ing such an interest in Mitakshara copar- 
cenary property, upon the surviving 
members of the coparcenary. The proviso 
is really limited in scope and in the na- 
ture of an exception to the normal op- 
eration of the rule of survivorship. In 
other words, if a male Hindu, who dies 
after 17-6-1956 leaving behind him sur- 
viving a female relative specified in 
Class I of the schedule or a male rela~ 
tive specified in that Class claiming 
through such female relative, then, de- 
volution of such interest by survivorship 
does not take place; but instead the inte- 
rest of the deceased in the Mitakshara 
coparcenary properties would roll down 
by testamentary or intestate succession. 
Beyond this, the proviso does not purport 
to bring about any other change or free 
such interest from the burden or liability 
to which it is already subject. Explana~ 
tion I to S. 6 of the Act furnishes a for- 
mula to measure the interest upon which 
survivorship or testamentary or intestate 
Succession, as the case may be, may op- 
rale. The quantitative content of that 
interest had to be ascertained on the 
footing that a notional partition had 
taken place immediately before death, ir- 
respective of whether he was entitled to 
claim “a partition or not. Even this ex- 
planation. merely enables the- ascertain- 
ment of the interest of the deceased at 
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the time of his death for purpose of op- 
eration of either survivorship or succes- 
sion, intestate or testamentary, but does 
not have the effect of relieving such 
interest from the burden or obligation to 
be available for the satisfaction of bind- 
ing debts. The family continues unaffect- 
ed as before with all its properties, as- 
sets, liabilities and obligations, excepting 
that in a case governed by the proviso, 
a heir or a legatee is introduced into the 
family as a person entitled to succeed to 
the interest of a deceased male member, 
Explanation I does not go beyond this. 
(Paras 7, 8) 

Where after contracting of debts for 
the benefit of the family by the father 
One of the sons died and his share de- 
volved on his mother under S. 6, the cre- 
ditor would be entitled to proceed against 
the share that devolved on the mother also 
when the family continued to be joint 
after contracting the loan. (Para 8) 
Cases Referred : Chronological Paras 


ATR 1962 Andh. Pra 243 8 
AIR 1962 Guj 68 8 
AIR 1957 Andh Pra 47 8 
AIR 1955 Andh Pra 97 8 
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AIR 1927 Mad 471: ILR 50 Mad 535 
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M. N. Padmanabhan and D. Mukundan, 
for Appellants; N. Vanchinathan, for Re- 
spondents. 


JUDGMENT :— The plaintiffs in O. S, 
No. 405 of 1974, District Munsifs Court, 
Ranipet, are the appellants in this second 
appéal, which has been entertained on 
the following question of law — 

“Whether on the death of Balaji, one 
of the sons of the second defendant, the 
1/8rd share vested, in the mother, name- 
ly the second plaintiff without the liabi- 
lity to answer the second defendants 
debts.” i 


In order to fully appreciate the circum- 
stances under which this question has 
arisen for decision, a brief reference ta 
the facts and the findings of the courts 
below is necessary. The first appellant is 
the son of the second respondent, while 
the second appellant is the wife of the 
second respondent. On 5-7-1968, the 
second respondent borrowed for family 
purposes certain amounts from the first 
respondent on a promissory note on the 
basis of which the first respondent insti- 
tuted O. S. 318 of 1971. District Munsif’s . 
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Court, Ranipet, against the second re~ 
spondent and obtained a decree for the 
recovery of a sum of Rs, 3,562.50. In exe- 
cution of that decree, in E. P. 73 of 1971, 
the first respondent attached not only 
the interest of the second respondent in 
certain properties, but also that of his 
undivided sons, viz., the first appellant 
and one Balaji. The first appellant pre- 
ferred a claim with reference to a one- 
third share in the properties attached, 
but that claim was not countenanced. 
The properties attached by the first re- 


spondent were thereafter brought to sale~ 


and in the sale held on 19-3-1973, the 
first respondent purchased the properties 
with the leave of Court. The second re- 
spondent filed a petition in O. E. A. No. 
937 of 1973 to set aside the court sale 
and that petition was dismissed. Later, 
the sale in favour of the first respondent 
was confirmed on 21-3-1974, and posses- 
sion of the properties was also delivered 
to him through court on 31-8-1974. 
Thereafter, the appellant instituted on 
23-9-1974, O. S. 405 of 1974, District Mun- 
sif’s Court, Ranipet, for a declaration of 
their title to the suit property and also 
for an injunction restraining the first 
respondent from interfering with their 
possession and enjoyment of the suit pro- 
perty or in the alternative for declaration 
of joint title of the appellants and a 
consequential permanent injunction and 
for other incidental reliefs. According to 
the case of the appellants, the first ap- 
pellant and his brother deceased Balaji 
and their father, the second respondent 
herein, constituted members of a Hindu 
undivided family, which owned the suit 
property, viz., Survey No. 113/6 of an 
extent of 1.09 acres in Agaram Village in 
Arcot Taluk and other properties and 
that in order to prevent the dissipation 
of the properties by the second respon- 
dent, a division was effected at the in- 
stance of Panchayatdars between the first 
appellant, his brother Balaji and the 
second respondent and a Kur chit was 
also drawn up on 9-8-1962, under which 
the A schedule properties fell to the 
second respondent, B schedule properties 
to the first appellant and the C schedule 
properties to the share of late Balaji. The 
further case of the appellants was that 
sometimes in 1972, Balaji died and under 
Sec. 6 of the Hindu Succession Act, the 
second appellant, the mother of Balaji, 
succeeded as heir to the estate of Balaji. 
The debt incurred by the second respon- 
dent and the decree obtained thereon by 


the first respondent in O. S. 318 of 1971, 
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District Munsif’s Court, Ranipet, in exe- 
cution of which the property was 
brought to sale and purchased by the 
first respondent, were claimed by the ap- 
pellants to be not for family necessity 
or benefit and therefore, not binding 
upon the appellants, who had already be- 
come divided members. The appellants 
also stated that after the division in the 
year 1962, the second respondent had no 
capacity to represent or deal with his 
sons’ share and convey their interest as 
well. A further plea was also put forth 
by the appellants that the second respon- 
dent was given to bad habits and as such, 
the debt and the decree obtained thereon 
in O. S. 318 of 1971 as well as the execu- 
tion proceedings would not bind them. 
The appellants also set up title to the 
suit property by adverse possession. The 
appellants also claimed that owing to the 
death of Balaji in 1972, his share passed 
on to his mother, the second appellant, 
and therefore, the debt will not be bind- 
ing upon that share, but only upon the 
1/3rd share of the second respondent. 


2. The first respondent in the course of 
his written statement disputed the parti- 
tion between the second respondent and 
his minor sons and the drawing of lists 
and allotment of properties thereunder, 
but maintained that the family continu- 
ed to remain joint, of which the second 
respondent was the manager, The debt 
incurred by the second respondent was 
for family necessity and benefit, accord- 
ing to the first respondent and that such 
a debt was binding not only upon the 
second respondent, but also his sons, the 
first appellant and Balaji. According to 
the first respondent, the decree obtained 
in O. S. 318 of 1971, District Munsif’s 
Court, Ranipet, on the footing of such a 
debt was binding on the second respon- 
dent, first appellant and Balaji and their 
undivided interest in the family proper- 
ties and also on the second appellant and 
therefore, no exception could be taken 
to the court sale. After referring to the 
court sale and the purchase therein of 
the suit property by the first respondent, 
the first respondent proceeded to state 
that he was in possession and enjoyment 
of the property pursuant to the Court 
auction sale in his favour and therefore, 
no relief could be granted in favour of 
the appellants. 


3. Before the learned District Munsif, 
Ranipet, on behalf of the appellants, 
Exts. A.~1 and A,-2 were marked and 
PWs..1 to 3 were examined, while on be- 
half of the first respondent Ext. B. 1 to 
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B. 3 were filed and he was also examin- 
ed as DWI. On a consideration of the 
oral as well as the documentary evidence, 
the learned District Munsif found that 
the division in 1962 and the allotment of 
properties to the second respondent and 
his sons, viz., the first appellant and 
Balaj was not satisfactorily established 
and that the family continued to remain 
undivided. The debt incurred by the 
second respondent, which later on ripen- 
ed into a decree in O. S. 318 of 1971, 
District Munsif’s Court, Ranipet, was 
found to have been incurred by the 
second respondent for purposes of family 
necessity and so binding upon the first 
appellant and Balaji as well. It was fur- 
ther found that the execution proceed- 
ings in O. S. 318 of 1971 would be bind- 
ing upon the appellants and that the 
court auction sale could not be in any 
manner impugned by them. On these 
conclusions, the suit was dismissed. Ag- 
grieved by this, the appellants preferred 
an appeal in A. S. 192 of 1976 Sub-Court, 
Vellore, The learned Subordinate Judge, 
on a reconsideration of the evidence, 
found that the division and the allotment 
of properties to the respective parties at 
such a division in 1962 were not proved 
and that the debt incurred by the second 
respondent was only for family benefit 
or necessity and it was not open to the 
appellants to question the decree or 
debt, It was also found by the learned 
Subordinate Judge that in so far as the 
first appellant was concerned, he had not 
instituted a suit within a period of one 


year after the rejection of his claim un-- 


der O. 21, R. 63, C. P.C. and that, there- 
fore, he could not agitate his rights in 
relation to the property in this suit. 
Dealing with the contention that by rea- 
son of the operation of S. 6 of the Hindu 
Succession Act, 1956, the second appel- 
lant succeeded to the share of Balaji 
absolutely and therefore, her one-third 
share cannot be affected by the court 
sale, the learned Subordinate Judge held 
that the debt having been incurred by 
the second respondent long prior to the 
death of Balaji, the second respondent 
was competent to bind even the interest 
of Balaji. So long as the debt was in- 
curred for a lawful and binding purpose. 
In this view, the judgment and decree of 
the trial court were confirmed and the 
appeal was dismissed, 


4, When the second appeal originally 
came up for hearing Sethuraman, J., felt 
that the date of death of Balaji and the 
date on which the suit property was at- 
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tached in execution of the decree in O.S. 
318 of 1971, District Munsif’s Court, 
Ranipet, would assist in satisfactorily 
deciding the question raised in the second 
appeal and called for a finding in that 
regard. By an order dated 27-1-1982, the 
learned Principal Subordinate Judge Vel- 
lore, submitted a finding to the effect 
that Balaji died on 17-10-1970 and not 
in 1972, as claimed by the appeliants in 
their plaint -and that the attachment 
over the property was effected on 23-11- 
1971. To this finding, the first respondent 
has filed objections. It is thereafter the 
second appeal has again come up for fur- 
ther hearing on the findings so submitted. 


5. Before proceeding to consider the 
point urged in the second appeal, it 
would be necessary to advert to certain 
aspects over which there is no contro- 
versy between the parties. It is accepted 
by the appellants that there was no parti- 
tion and allotment of properties to the 
members of the family in the year 1962, 
but that the family continued to remain 
undivided at all relevant times. The con- 
current finding of the courts below that 
the debt incurred by the second respon- 
dent, which later ripened into a decree 
in O. S5. 318 of 1971, District Munsif’s 
Court, Ranipet, was for binding purposes 
and for family necessity and Balaji’s un- 
divided interest was also bound, is ac- 
cepted by the appellants. 


6. The learned counsel for the appel- 
lants submitted that under S. 6 of the 
Hindu Succession Act (hereinafter refer- 
red to as the Act), on the death of Balaji 
on 17-10-1970 leaving behind him, his 
mother, the second appellant herein who 
is a female relative specified in Class I 
of the schedule to the Act, the undivided 
1/3rd interest of Balaji devolved upon 
her by an intestate succession and, there- 
after, it became her exclusive property 
and as such, the pious obligation of 
Balaji to discharge the debt incurred by 
the father, the second respondent, ceased 
even before the court sale took place on 
19-3-1973. It was also pointed out that 
the effect of S. 6 of the Act is to bring 
about a partition among the members of 
the undivided family of the second res- 
pondent immediately before the death of 
Balaji and that the divided share of 
Balaji cannot be subjected to the liability 
under the decree obtained by the first 
respondent in O. S, 318 of 1971, District. 
Munsif’s Court, Ranipet. Per contra, the 
learned counsel for the first respondent 
submitted that the pious obligation of 
the sons of the second respondent was 


1982 


in existence ever since the debt was in- 
curred and as in this case, it has been 
found that the debt had been incurred 
for valid and binding purposes, the pious 
obligation of the sons to discharge such 
a debt from out of their shares in the 
family property subsisted right through 
and the mere interposition of a heir by 
reason of S. 6 of the Act cannot either 
put an end to that liability or enable the 
second appellant to take the property 
free from that Hiability. 
submitted that even if Balaji himself 
prior to his death had entered into a 
partition in respect of the family proper- 
ties and had obtained some properties to- 
wards his share’ without making any ar- 
rangement in such a partition for the dis- 
charge of the binding debt which had 
ripened into a decree, the share of Balaji 
would have nevertheless been Hable to 
pay the binding debt and therefore, the 
second appellant, who had merely step- 
ped into the shoes of Balaji by operation 
of statute, cannot claim higher rights. 
The learned counsel for the first respon- 
dent also pressed into service the 
well recognised principle that no person 
can be permitted to take the estate of 
another free from debts binding on it. 


7. The principle relating to the Habi- 
lity of the sons for debts incurred by the 
father may be briefly recapitulated. In 
respect of debts contracted by the father, 
even for his personal benefit, at a point of 
time when he is joint with his sons, the 
sons are liable to pay such debts, unless 
the debts were incurred for immoral or 
illegal purposes, This liability of the sons, 
which had its origin in an obligation of 
piety and religion, has since metamor- 
phosed into one of legal liability but this 
does not, however, extend to debts taint- 
ed with immorality. The liability is not, 
however, personal in the sense that the 
creditor of the father cannot proceed 
either against the person or separate pro- 
perty of the sons, but such liability is 
restricted to the interest of the sons in 
the family property. It is settled that if 
the debt is contracted by the father after 
partition, the son cannot be made liable. 
If, however, the debt is a pre~partition. 
debt, the share of the sons would be 
liable even after partition, if the debts 
of the father are not immoral or illegal 
and the partition arrangement does not 
make any provision for the discharge of 
such debts. In case a creditor institutes 
a suit for the recovery of a debt against 
the father before partition and obtains a 
decree, the sons would be liable to dis- 
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charge the decree passed against the 
father even after the partition. Even in 
respect of a pre-partition debt, if a suit 
is instituted against the father,. after 
partition, but he dies and his separated 
sons are impleaded as legal representa- 
tives, the remedy of the decree-holder 
against the shares allotted to the sons on 
partition, would be in execution and not 
by way of an independent suit. If, how- 
ever, after partition, a suit is instituted 
against the father on a pre~partition debt 
and a decree is obtained against him, such 
a decree cannot be executed against the 
sons and a separate suit has to be brought 
against the sons in order to enable the 
creditor to realise the amounts out of 
their shares, though the liability of the 
sons for the payment of the pre-partition 
debts admits of no doubt. Thus the liabi- 
lity of the interest of the sons in such 
cases to discharge the debts incurred by 
the father is undisputed, though the me- 
thod and manner of its enforcement by 
the creditor would vary and the sons 
must be afforded every opportunity, be 
it in a suit or execution proceedings to 
question the binding nature of the debt 
or liability. 

8. In this case, it has earlier been 
noticed that the debt in question was in- 
curred for purposes binding on the son 
Balaji and his undivided share in the 
family properties. Indeed, the finding in 
this regard has not been challenged at all. 
In the normal course, therefore, the first 
respondent would be entitled to proceed 
against the undivided interest of Balaji 
in the family properties for the realisa- 
tion of the debt under the decree obtain- 
ed agamst the father, the second respon- 
dent, even when the family continued to 
remain undivided. Whether Sec. 6 of the 
Act brings about any change in this re- 
gard may now be considered. Sec. 6 of 
the Act runs as under: 


“6. Devolution of interest in coparce- 
nary property—- When a male Hindu dies 
after the commencement of this Act, 
having at the time of his death an inter- 
est in a Mitakshara coparcenary property, 
his interest in the property shali devolve 
by survivorship upon the surviving 
members of the coparcenary and not in 
accordance with this Act; 


Provided that, if the deceased had left 
behind him surviving a female relative 
specified in Class I of the Schedule or a 
male relative specified in that class who 
claims through such female relative, the 
interest of the deceased in the Mitakshara 
coparcenary property shall devolve by 
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testamentary or intestate succession, as 
the case may be, under this Act and not 
by survivorship, 


Explanation 1.— For the purposes of 
this section, the interest of a Hindu Mita- 
kshara coparcener shall be deemed to be 
the share in the property that would have 
been allotted to him if a partition of the 
property had taken place immediately 
before his death, irrespective of whether 
he was entitled to claim partition or not. 


Explanation 2.— Nothing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has sepa- 
rated himself from the coparcenary be- 
fore the death of the deceased or any of 
his heirs to claim on intestacy a share 
in the interest referred to therein.” 


The first part of this section sets out in 
bold relief an affirmation and re-state- 
ment of the well-known principle of de- 
volution by survivorship of the interest 
of a Hindu, who dies having such an in- 
terest in Mitakshara coparcenary pro- 
perty, upon the surviving members of 
the coparcenary. The proviso is really 
limited in scope and in the nature of an 
exception to the normal operation of the 
rule of survivorship. In other words, if 
a male Hindu, who dies after 17-6-1956 
leaving behind him surviving a female 
relative specified in Class I of the sche- 
dule or a male relative specified in that 
class claiming through such female rela- 
tive, then, devolution of such interest by 
survivorship does not take place; but in- 
stead the interest of the deceased in the 
Mitakshara coparcenary properties would 
roll down by testamentary or intestate 
succession. Beyond this, the proviso does 
not purport to bring about any other 
change or free such interest from the 
burden or liability to which it is already 
subject. There being no question of testa- 
mentary succession in this case, as Balaji 
had not left any Will, the effect of the 
proviso would be to bring about a devo~ 
lution of the interest of Balaji on the 
second appellant. Explanation I to Sec. © 


of the Act furnishes a formula to mea- 


sure the interest upon which survivor- 
ship or testamentary or intestate succes- 
sion, as the case may be, may operate. 
The quantitative content of that interest 
had to be ascertained on the footing that 
a notional partition had taken place im- 
mediately before death, irrespective of 
whether he was entitled to claim a parti- 
tion or not. Even this explanation merely 
enables the ascertainment of the interest 
of the deceased at the time of his death 
for purpose of operation of either survi- 
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vorship or succession, intestate or testa- 
mentary, but does not have the effect of 
relieving such interest from the burden 
or obligation to be available for the 
Satisfaction of binding debts. The family 
continues unaffected as before with all 
its properties, assets, liabilities and 
obligations, excepting that in a case 
governed by the proviso, a heir or a 
legatee is introduced into the family as 
a person entitled to succed to the interest 


‘of a deceaseqd male member. Explanatio 


I does not go beyond this. Explanation 
2 precludes a person who had already 
Separated himself from the coparcenary 
before the death of the deceased or his 
heirs from claiming a share in the 
devolving interest as on intestacy. It has 
been already noticed that the juxtaposi- 
tion of a female relative specified in 
class I of the schedule to the Act or a 
male relative in that class claiming 
through such a female relative or 4a 
legatee does not bring about any other 
change in the family. Applying this to, 
the instant case, at best, the second ap-~} 
pellant was placed in the position of; 
Balaji with reference to his interest. 
which he died possessed of, subject to hi 
obligations, In other words, the second 
appellant, no doubt, 
undivided 1/3 share 
Balaji in accordance with the provisions; 
of Sec. 6 of the Act, but it did not bring}; 
about the disruption of the family or thej: 
freeing of Balaji’s interest from itsi 
liability to pay debts, It may be that ini: 
such a situation, 
have otherwise sold the sons interest, 
may not be in a position to do so, as one} 
son had died and his interest hadf 
devolved on another and that cannot be}, 
subjected to any further control by thej 
father. It must be remembered that this}, 
precisely would have been the position, j: 
if a partition had taken place between), 
the father and the sons. But even in such 
cases, it has been uniformly held that; 
despite the partition wherein no provi- 






the father, who could}. . 


sion is made for the discharge of valid}... - 









and binding debts, the share of the sons 
could still be made liable to answer suchi: 
claims, This would be on the footing that 
the liability on the share of 3 
exists right from the inception of ` 
binding debt and not only from the time 
the debt is sought to be recovered or en} 


forced, as otherwise the shares of the}: 
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sons might enjoy a holiday, as it weref - 


from liability, between the date of the, 
incurring of the debt, and the date of the; 
birth of the son or the date of enforcing} 


æ 
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the same or the obtaining of a decree on 
the debt. In such a case, if between the 
date of the incurring of the debt and its 
enforcement by instituting a suit, or ob- 
taining of a decree, a partition should 
take place, the share of the son may not 
be liable, but that is not the established 
position in law. The liability of the sons 
commences when the binding debt is in- 
curred and continues till the liability sub- 
sists. Otherwise, a father or even his sons 
desiring to avoid payment of binding and 
lawful debts, can enter into a partition 
well timed and then claim that the parti- 
tioned or separated shares are no longer 
liable to meet the binding debts. To avoid 
this situation, the theory of pious obliga- 
tion subjects the shares of the sons to 
such a liability. This would be logical as 
well in that the male issues acquiring an 
interest by birth only in the property, 
should also pay the binding debts to the 
extent of such property, both during the 
lifetime of the father and after his death, 
till the liability subsists. Therefore, the 
mere fact that the property had changed 
hands by one’s own volition or owing to 
operation of law would not make any dif- 
ference to the liability of the share of 
the sons. It. also seems 
the liability for a debt on the 
Shares of the sons exists from the incep- 
tion of the debt, then no subsequent act 
of the parties or event could be permitted 
to defeat the right of the creditors to 
realise the same from such property. In 
this case, it would be all the more so, as 
the family had continued to remain un- 
divided when the binding debt was incur- 
red and the decree was obtained and the 
family continued to remain so. However, 
in order to realise the binding debt from 
out of the shares of the sons, it is not 
necessary that such liability should be 
fastened or charged upon the shares of 
the sons. The liability in cases like this, 
must be understood in the ordinary sense 
that the estate of a person who owes a 
debt is liable to pay it, when the estate is 
reduced to separate possesssion or when 
it passes on to another upon the death 
of that person. The only case nearest to 
the instant one brought to my notice is 
Chinta Lakshminarasayya v. Laghu- 
varapu Papayya, AIR 1955 Andh Pra 97, 
where Subba Rao, C. J. (as he then was) 
had occasion to deal with this question, 


though not under the provisions of the 

Act. Therein, the mother who succeeded 

to her son’s estate, made certain aliena- 

tions to discharge the debts binding upon 
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her son’s estate and these were challeng- 
ed by the reversioners. It was found that 
the transactions were entered into to 
discharge the debts incurred by her hus- 
band and other similar debts incurred by 
her during the minority of her son, whom 
She succeeded, Even so, it was contended 
that the mother succeeding to the estate 
of her son, had no power to deal with or 
alienate any part of her son’s estate to 
discharge the debts of her husband, which 
her son was liable to pay on the princi- 
ple of pious obligation. In considering this 
contention, Subba Rao, C. J. (as he then 
was) after referring to the texts and the 
decisions in Saradambal v. Subbarama 
Ayyar, AIR 1942 Mad 212 and Abdul 
Hameed Sait wv. Provident Invest- 
ment Co, Lid, AIR 1954 Mad 961 (FB) 
observed at page 98 as under— 


“It follows from the aforesaid observa- 

tions that the liability of the son is a legal 
liability binding on the joint family 
estate. During the lifetime of the father, 
the father can alienate the son’s interest 
also in the joint family to’discharge his 
debts. A creditor of the father may rea- 
lise the debt from the entire estate. Even 
after the father’s death, the entire joint 
family property in the hands of the son 
would be liable for the father’s debts, 
provided it is not incurred for illegal and 
immoral purposes. If so, at the time of 
the son’s death, his estate consists of not 
only his assets, but also. his liabilities 
whatever may be the source or origin of 
that liability. A heir succeeding to the 
estate—it is immaterial whether the heir 
takes a limited estate or an absolute 
estate—takes both the assets and liabi- 
lities,”’ 
In considering the question whether the 
liability on the property should only be 
in the nature of a charge or encumbrance, 
it will be useful to refer to Mt. Mallan 
v. Parmatma Das, AIR 1936 Lah 558. 
There, a Hindu governed by the Mita- 
kshara after incurring a debt during his 
lifetime, died leaving a son and a widow, 
and the son also subsequently died leav- 
ing a widow and the question that arose 
was whether the property left by the son 
and in the hands of the widow was liable 
to satisfy the debt incurred by the origi- 
nal owner of the property. In dealing 
with that question, it was observed by 
the learned Judges thus— 


“The word ‘encumbered’ therefore does 
not in the ruling mean an ‘incumbrance’, 
in the sense of a hypotheca or charge on 
the property at all. It is merely used in 
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the ordinary sense that the estate of a 
person who owes a debt is liable to pay 
it upon the decease of that person and 
anybody inheriting that estate takes it 
subject to the debt. There is no distinc- 
tion at all between a personal obligation 
to pay a debt, which is the duty of the 
original debtor and the pious obligation 
conferred by the Hindu Law against the 
Son of the original debtor. The piety or 
the obligation does not make it cease to 
be a personal obligation to pay a debt...... 
Upon the death of the husband, if there 
had been no son, it is clear that the pro- 
perty should have been subject to the 
debt created by the husband and Mt. 
Malan’s right of maintenance would not 
have priority over the debt. In the hands 
of Nand Lal, there was personal obliga- 
tion on Nand Lal to pay the debt of his 
father Nathan Mal, and similarly when 
he died and Mt. Prakasho inherited his 
estate, she took it subject to the obliga- 
tion to pay the debts due from Nand 
Lal.” 


Subba Rao, C. J. fas he then was) in 
Chinta Lakshminarasayya v. Laguvarapu 
Papayya, AIR 1955 Andh Pra 97, accept- 
ed the aforesaid observations as laying 
down the correct principle and I am in 
respectful agreement with him. The 
learned counsel for the respondent places 
strong reliance upon the decision in Sheo 
Ram v. Sheo Ratan, AIR 1921 All 163. In 
that case it was held that the mother was 
not bound to pay the debts which the 
son was liable to pay by reason of the 
principle of pious obligation. In doing so, 
it was observed that unless the property 
was encumbered in the sense that it was 
charged for the payment of the debt, the 
mother would not be liable to pay the 
debt of the son. In Chinta Lakshminara- 
Sayya v. Laghuvarapu Papayya, AIR 1955 
Andh Pra 97, this decision has been re- 
ferred to and it has been stated that the 
word ‘encumbered’ should not be under- 
Stood in the sense of a charge, but only 
in the ordinary sense that the estate of 
a person who owes a debt is liable to pay 
it upon the decease of that person. Subba 
Rao, C. J. in the course of the decision 
referred to already has also pointed out 
that what was merely a pious obligation 
has now become crystallised into a legal 
liability of the son, though confined to 
joint family properties and in that con- 
text also, the liability need not be one 
which is charged on the estate, but pay- 
able out of the estate of the person who 
owed the debt. The learned counsel for 
the appellants relied upon the decision 
in Kollapudi Govindamma v. Mandru 


K. M. Raghothaman v. M. P. Kannappan 
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( 
Bullemma, AIR 1957 Andh Pra 47, which 
was confirmed in Kollapudi Govindamma 
v. Mandru Bullemma, AIR 1962 Andh Pra 
243, and submitted that the decision in 
Chinta Lakshminarasayya v. Laghu- 
varapu Papayya, AIR 1955 Andh Pra 97, 
cannot be applied to the present case. In 
the decision referred to by the learned 
counsel for the appellants, the question 
that arose for consideration was whether 
the property in the hands of the mother, 
who had succeeded to her son, can be 
deemed to be the property in the hands 
of the son or other descendants within 
the meaning of Sec. 53 of the Code of 
Civil Procedure. It was in that context 
Chandra Reddy, J. as well as the Bench 
held that S. 53 of the Code of Civil Pro- 
cedure can have no application to a ease, 
where property had passed into the hands 
of persons other than the sons, grandsons 
and great-grandsons of the ancestors. 
Referring to Chinta Lakshminarasayya 
v. Laghuvarapu Papayya, AIR 1955 An- 
dhra 97, the Bench stated that the princi- 


ple of that decision had no application to 


the facts of that case. As pointed out ear- 
lier, the principle which would govern 
the present case would be what is clearly 
laid down in Chinta Lakshminarasayya 
v. Laghuvarapu Papayya, AIR 1955 Andh 
Pra 97 though that decision was rendered 
prior to the Hindu Succession Act 1956. 
Koduru Venku Reddi v. Magunta Venku 
Reddi, ILR 50 Mad 535: (AIR 1927 Mad 
471) (FB), rules that the purchaser of an 
undivided share of a coparcener gets an 
equity to enforce partition and. takes the 
share when partitioned subject to all the 
liabilities in the hands of the vendor, in- 
cluding the liability on account of the 
pious obligation of the son to pay the just. 
and binding debts of the father. Further, 
in Modi Nathubai Motilal v. Chhotubhai 
Manibai, AIR 1962 Guj 68 it has been 
held that the theory of pious obligation 
does not stand abrogated by reason of 
the provisions of the Act. Viewed in the 
aforesaid light, the share of Balaji suc- 
ceeded to by the second appellant, who 


‘had merely stepped into the shoes of her 


son, who was obliged to discharge the 
debts of the second respondent under the 
theory of pious obligation would also be 
liable and his share was rightly proceed- 
ed against. No other point was urged. 
Consequently, the second appeal fails and 
is dismissed with costs of the first respon- 
dent. 

Appeal dismissed, 
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GOKULAKRISHNAN, Offg. C. J. 


Victory Laminations, Petitioner v. Pla- 
stolite Industries and others, Respon- 
dents. 

C.R.P. No. 491 of 1981, D/- 5-11-1981.* 

Civil P. C. (5 of 1908), O- 8-A — Third 
party procedure — Prima facie case made 
out in the suit to claim indemnity from 
third party — Issue of notice must be 
allowed. (Para 3) 


V. Syamalam, for Petitioner; N. D. Jose 
and S. Soundararajan, for Respondents. 


ORDER:— The defendant in O. S. No. 
2026 of 1978 on the file of the City Civil 
Court, Madras is the petitioner herein. 
The plaintiff in the suit wanted to re- 
cover back a sum of Rs. 20,000, being the 
principal and interest of the amount ad- 
vanced to the defendant by means of a 
cheque. The defendant is Messrs. Victory 
Laminations represented by its partner 
T. Jayaraman. It raised various conten- 
tions in the written statement. The said 
suit is pending and the petitioner herein 
filed I. A. No. 15485 of 1980 for issue of 
notice under Order 8-A of the Civil Pro- 
cedure Code to one T. Shanmugham and 
S. Jayalakshmi. In the affidavit filed in 
support of this petition, the petitioner 
herein has alleged that these parties were 
partners of Victory Laminations and even 
before they left the partnership, this 
cheque was issued by the plaintiff in the 
suit. It is further contended by the peti- 
tioner that these two persons who are 
Sought to be impleaded as respondents 
are liable to indemnify the petitioner 
herein and the other partners of the firm. 
Hence it is prayed that notice under 
Order 8-A of the Civil Procedure Code, 
may be issued to the proposed respon- 
dents 2 and 3. The trial court, without 
properly appreciating the usual proce- 
dure dismissed the application. No doubt, 
the trial Court has stated that the appli- 
cation is belated. It is against this order, 
present revision petition has been 

ed. 


2. Mr. Syamalam, the learned counsel 
appearing for the petitioner, after point- 
ing out the averments made in the affida- 
vit filed in support of the application fil- 
ed under Order 8-A of the Civil Proce- 
dure Code, submitted that in order to 
claim indemnity, it is necessary that the 


*To revise order of lith Asstt. Judge, City 
Civil Court, Madras in I. A. No. 15485 
of 1980, D/- 11-12-1980. 
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proposed respondents must be made par- 
ties to the suit. This argument is opposed 
by Mr. Jose, the learned counsel appear- 
ing for the plaintiff in the suit on the 
ground that the application is belated, 
that it is filed in order to protract the 
proceedings and that since the defendant 
has failed to implead these respondents 
under Order 1, Rule 13, C. P. Code, he 
must be held to have waived his right. 
The learned counsel appearing for the 
proposed respondents 2 and 3 submitted 
that_as per the deed of dissolution, they 
are not liable to pay and they are un- 
necessary parties to the suit.. 


3- I have carefully gone through the 
facts of the present case. It is clear that 
under Order 8-A of the Civil Procedure 
Code, a defendant in the suit can get the 
leave of the court to issue a notice to 
third parties. The order reads:— 


“8-A (1). Where a defendant claims to 
be entitled to contribution from or in- 
demnify against any person not already 
a party to the suit (hereinafter called a 
third party) he may, by leave of the 
court, issue a notice (hereinafter called 
a third party notice) to that effect, sealed 
with the seal of the court. The notice 
Shall state the nature and grounds of the 
claim. Such notice shall be filed into 
court with a copy of the plaint and shall 
be served on the third party according to 
the rules relating to the service of sum- 


It has been clearly averred by the peti- 
tioner herein that he wants indemnifica- 
tion from the two proposed respondents 
Since they were partners at the time 
when the cheque was issued by the plain- 
tiffs to the partnership concern. No doubt 
O. 1, R. 13 of the Civil Procedure Code 
speaks about objections as to non-joinder 
or misjoinder of parties. This is not a casé 
wherein the defendant wants to raise a 
contention either of non-joinder or mis- 
joinder of parties in the suit, but this is 
a case wherein the defendant wants to 
invoke the third party procedure avail- 
able to him under the Code. Hence I do 
not think that there is any relevancy in 
quoting O. 1, R. 13 of the Code to support 
the contention of the plaintiff in the suit. 
No doubt there is a delay in this case. 
Nevertheless, the right of the petitioner 
to invoke the procedure laid down under 
O. 8-A can be safeguarded provided a 
prima facie case is made out for the issue 
of such notice. As the facts stand, the 
cheque was issued by the plaintiff as early 
as 26-11-1975. The partnership was dis- 
Solved on 15-2-1976, It is only after 
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15-2-1976 the proposed respondents went 
out of the partnership. No doubt it is 
argued on behalf of the proposed respon- 
dents that they are not liable to pay the 
Suit amount nor any indemnity can be 
claimed against them, All these conten- 
tions can be effectively agitated in the 
main suit itself. We are now only at the 
Stage of issuing a notice under O. 8-A, 
C.P.C. inasmuch as a prima facie case is 
being made out by the defendant in the 
suit to claim indemnity from the propos- 
ed respondents, I am of the view that 
the ends of justice would be served by 
permitting the petitioner to invoke the 
third party notice in order to implead 
respondents 2 and 3. In these circum- 
stances, the civil revision petition is 
, allowed and I. A. No. 15485 of 1980 is 
ordered as prayed for. Since the suit is 
of the year 1978, the trial court is direct- 
ed to dispose of the the same before the 
end of January 1982. The respondents 2 
and 3 herein are at liberty to contest the 
claim of the petitioner herein without in 
any way being prejudiced by the obser- 
vations made in this order. There will be 
no order as to costs. 

Revision allowed. 
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Everest Pictures Circuit, Salem, Peti- 
tioner v. S. Karuppannan, Respondent. 
C.R-P. No. 1886 of 1981. D/- 30-10-1981, 
Copyright Act (14 of 1957), Sec. 62 — 
Suit for declaration that plaintiff possess- 
ed copyright over suit film and for in- 
junction restraining defendant from in- 
fringing copyright filed in civil court — 
Held, while civil court could grant decla- 
ration, further relief of injunction could 
be granted only by District Court — 
Plaintiff directed to file suit in District 
Court to avoid multiplicity of proceedings. 
The civil court may grant the relief of 
declaration as to who is entitled to the 
copyright. But further reliefs with refer- 
ence to injunction, accounting etc, can 
only be obtained u/s. 62 of the Act from 
the Court having Jurisdiction, viz. the 
District Court. (Para 7) 
Held, since the present suit which was 
filed in the civil court was one for decla- 
ration and injunction and no useful pur- 
pose would be served by granting the 
mere relief of declaration, the only course 
available to the civil court was to return 
the plaint for presentation to the District 
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Court. No doubt, the adjudication as to 
who was entitled to a declaration in res- 
pect of rights over the picture was a 
matter coming within the jurisdiction of 
the civil court. But a mere declaration 
would not carry the purpose any further 
and the further consequential reliefs 
flowing from such a declaration clearly 
fell within the reliefs that could be got 
u/s. 55 of the Act, which could only be 
granted by the District Court u/s. 62 of 
the Act. Therefore, instead of permitting 
the civil court to grant a declaration 
which would be of no use by itself, the 
interest of justice would be better served 
and multiplicity of proceedings would be 
avoided by directing the return of the 
plaint to be presented to the District 
Court having jurisdiction. AIR 1937 Mad 
94, Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 19387 Mad 94 7 

M. Raghavan for M/s. T. V. Ramanu- 
jam and K. Balasubramaniam and T. Mu- 
ralidharan, for Petitioner; S. Jagadeesan, 
for Respondent. 

ORDER:— This civil revision petition is 
filed against the fair and final order of 
the learned District Judge of Salem pass- 
ed in C. M. A. No. 17 of 1981, which itself 
is an order in the civil miscellaneous 
appeal arising from the judgment of the 
learned District Munsif of Salem in 
O. S. No. 2136 of 1979 directing the return 
of the plaint in O. S. 2136 of 1979 on the 
file of the court of the District Munsif 
of Salem for presentation to the proper 
court, The respondent herein who is the 
plaintiff in O. S. 2136 of 1979, is a film 
distributor. The negative right of the 
Tamil talkie film called ‘Petralthan 
Pillaya’ was sold to one Mrs. Saraswathi, 
who was doing the business under the 
name and style of M/s. Saraswathi Film 
Circuit. She had every right to deal with 
the distribution of the said film. On 
26-10-1978, the said Saraswathi and the re- 
spondent herein (the plaintiff in the suit) 
entered into an agreement by which she 
leased the right to exhibit the said film 
in the Revenue districts of Salem and 
Dharmapuri, for a period of 99 years 
from 1-1-1979 for proper and valuable 
consideration, According to the said 
agreement the respondent herein was en- 
titled to make his own arrangements for 
the required number of prints necessary 
for the exhibition and exploitation of the 
said picture. To enable the respondent 
herein to obtain necessary print the said 
Saraswathi had passed a letter addressed 
to Messrs Vijaya Productions (P.) Ltd, 
Madras 26, requesting them to print and 


1982 


supply the required number of prints to 
the respondent herein at his own cost 
and she had granted the leasehold right 
of the said picture. When the civil revi- 
sion petitioner, who is the defendant im 
the suit, made an attempt to release the 
same picture and when the respondent 
herein approached the civil revision peti- 
tioner to know his rights, he did not say 
anything except saying that he is going 
to release the picture. Since the attempt 
on the part of the civil revision petitioner 
trying to release the picture is unlawful 
the respondent herein filed a suit in O.S. 
No. 2136 of 1979 for a declaration and 
permanent injunction in respect of the 
abovesaid picture. The contention of the 
civil revision petitioner, who is the de- 
fendant in the suit, is that the suit is not 
maintainable and the District Munsif 
Court had no jurisdiction to try the suit- 
The existence of the very agreement be- 
tween Saraswathi and the respondent 
herein is challenged by the civil revision 
petitioner. The learned District Munsif 
tried issue No. 1. viz., whether the Dis- 
trict Munsif Court has no jurisdiction, as 
a preliminary issue and accepted the 
contention of the civil revision petitioner, 
the defendant in the suit, that as per Sec- 
tion 62 of the Copyright Act, 1957, here- 
inafter referred to as the Act, the suit 
ought to have been instituted only in the 
District Court and ordered the return of 
the plaint. As against the order of the 
learned District Munsif, returning the 
plaint the respondent herein, who is the 
plaintiff in the suit. filed an appeal in 
C.M.A, 17 of 1981, on the file of the court 
of the District Judge of Salem. The learn- 
ed District Judge taking the view that 
the adjudication in the suit relates to the 
question as to whether the alleged agree- 
ment in favour of the plaintiff or the 
alleged agreement in favour of the defen- 
dant is to prevail, that the suit is only 
a civil action which does not call for ad- 
judication under the provisions of the 
Act and in the suit neither the question 
of passing off nor limitation nor any 
other question relating to Copyright 
is involved, set aside the order of the 
learned District Munsif and directed the 
District Munsif to dispose of the suit in 
accordance with the law. As against the 
said decision of the learned District Judge, 
this civil revision petition is filed. 

2. Before entering into a discussion 
regarding the matter in issue it will be 
useful to refer to the relevant provisions 
of the Copyright Act. S. 13 of the Act, 
which deals with the works in which 
copyright subsists, is as follows— 
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"13 (1) Subject to the provisions of this 
section and the other provisions of this 
Act, copyright shall subsist throughout 
India in the following classes of works, 
that is to say— 

CEEE ; (b) 
aS and (C) wisecacevins 


Cinematograph 


any Cinematograph film if a substantial 
part of the film is an infringement, of the 
copyright in any other work; 


(4) The copyright in a cinematograph 
film or a record shall not affect the sepa- 
rate copyright in any work in respect of 
which or a substantial part of which. the 
film, or as the case may be, the record is 
made. 

3. Section 14 of the Act deals with the 
meaning of copyright which reads as fol- 
lows— 

“14 (1) For the purposes of this Act, 
‘copyright?’ means the exclusive right, by 
virtue of, and subject to the provisions of, 
this Act— 

(a) shairi s.a (b) 

(c) in the case of a cinematograph film, 
to do or authorise the doing of any of 
the following acts namely— 

(i) to make a copy of the film: 


(ii) to cause the film, in So far as it con- 
sists of visual images, to be seen in pub- 
lic and in so far as it consists of sounds 
to be heard in public; 

(iii) to make any record embodying the 
recording in any part of the sound track 
associated with the film by utilising such 
sound track; 

(iv) to communicate the film by 
diffusion.” 


4, Section 51 of the Act dealing with 
the infringement of copyright, reads as 
follows— 

“51. Copyright in a work shall be deem- 
ed to be infringed— 

(a) when any person, without a licence 
granted by the owner of the copyright or 
the Registrar of Copyrights under this 
Act or in contravention of the conditions 
of a licence so granted or of any condi- 
tion imposed by a competent authority 
under this Act— 

(i) does anything, the exclusive right 
to do which is by this Act conferred upon 
the owner of the copyright or 

(ii) permits for profit any place to he 
used for the performance of the work in 
public where such performance consti- 
tutes an infringement of the copyright in 
the work unless he was not aware and 
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had no reasonable ground for believing 
that such performance would be an in- 
fringement of copyright......... 


5. Section 55 of the Act dealing with 


the remedies for infringement 
right reads as follows-~ 


“55 (1) Where copyright in any work 
has been infringed, the owner of the 
copyright shall except as otherwise pro- 
vided by this Act, be entitled to all such 
_ remedies by way of injunction, damages, 
accounts and otherwise as are or may be 
conferred by law for the infringement of 
a right: 

- Provided that if the defendant proves 
that at the date of the infringement he 


of copy- 


was not aware and had no reasonable. 


ground for believing that copyright sub- 
sisted in the work, the plaintiff shall not 
be entitled to any remedy other than an 
injunction in respect of the infringement 
and a decree for the whole or part of the 
profits made by the defendant by the sale 
of the infringing copies as the court may 
` än the circumstances deem reasonable. 

(2) irnos 18) aiena l 

6. Section 62 of the Act dealing with 
the jurisdiction of courts, reads as fol- 
lows—— 

"62. (1) Every suit or other civil pro- 
ceedings arising under this Chapter in 
respect of the infringement of any other 
right conferred by this Act shall be insti- 
tuted in the District Court having juris- 
diction. 

(2) ccceassevens” 


Bearing these provisions in mind, we - 


have to decide whether the abovesaid 
suit for declaration and injunction is 
maintainable in the court of the District 
Munsif of Salem. In any given case the 
question of jurisdiction will have to be 
decided with reference to the plaint alle- 
gations. The case of the plaintiff, the re- 
spondent herein, in the suit is that he is 
the only person who is entitled to re- 
lease, exhibit and exploit the said film 
within the Revenue districts of Salem 
and Dharmapuri, for a period of 99 years. 
by virtue of an agreement dated 26-10- 
1978 entered into by him with one Saras- 
wathi, who was entitled to the distri- 
bution rights of the picture in question. 
The case of the defendant, the civil re- 
vision petitioner herein, is that as per the 
letter of arrangement, dated 21-8-1978. 
executed by one Raghunathan, the hus- 
band and power agent of Saraswathi, the 
defendant was given the exclusive lease-~ 
hold rights of distribution, exhibition and 
exploitation of the picture in question 
and 37 other pictures, for the areas of 
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Salem and Dharmapuri districts. Hence 
the defendant is entitled to the exclusive 
right of exploiting the said picture in 
the abovesaid areas. The right of the 
plaintiff under- the agreement dated 
26-10-1978 itself is disputed by the defen- 
dant in the suit. As per S. 14 of the Act, 
copyright in respect of a cinematograph 
film confers the right (1) to make a copy 
of the film; (2) to cause the film, in so 
far as it consists of visual images to be 
seen in public and in so far as it consists 
of sounds, to be heard in public. Hence, 
the plaintiff can be said to have a copy- 
right only if he proves that by means of 
agreement dt. 26-10-1978 he became en- 
titled to such a right. If the agreement 
dt. 26-10-1978 entered into between the 
plaintiff and the abovesaid Sara- 
swathi is admitted then the plaintiff 
can be deemed to possess the copyright 
in respect of the said film. But when the 
agreement itself is not admitted unless 
the plaintiff proves his right by accept- 
able evidence it cannot be said that he is 
Entitled to the copyright of the abovesaid 
films. Whether the' plaintiff is entitled to 
the copyright under the agreement dt. 
26-10-1978 or not in a civil dispute and 
the civil court has jurisdiction to decide 
the case. But if the civil court comes to 
the conclusion that the plaintiff is entitled 
to have' the right to exhibit the above- 
said film, then the plaintiff can only be 
said to be entitled to a copyright in res- 
pect of the film and the civil remedies for 
the infringement of such copyright as 
provided u/s. 55 of the Act are available 
to the plaintiff. Under S. 55 of the Act 
where copyright in any work has been 
infringed, the owner of the copyright 
Shall, except as otherwise provided in the 
Act, be entitled to all such remedies by 
way of injunction, damages, accounts 
and otherwise as are or may be confer- 
red by the abovesaid Act. The only ex- 
ception being that if the defendant proves 
that at the date of the infringement he 
was not aware and had no reasonable 
ground for believing that copyright sub- 
sisted in the work, the plaintiff shall not 
be entitled to any remedy other than an 
injunction in respect of the infringement 
and a decree for the whole or part of the 
profits made by the defendant by the sale 
of the infringing copies as the court may 
in the circumstances deem reasonable. As 
already stated the remedy for an infringe- 
‘ment can be had only from the District 
Court having jurisdiction as per S. 62 of 
the Act. S. 62 says that every suit or pro- 
ceedings arising in respect of the in- 
fringement of copyright shall be institut 
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ed in the District Court having jurisdic- 
tion. 


7. In the ultimate analysis the civil 
court may grant the relief of declaration 
as to who is entitled to the copyright. But 
further reliefs with reference to injunc- 
tion. accounting etc. can only be obtained 
u/s. 62 of the Act from the Court having 
jurisdiction, viz. the District Court. In 
the case reported in S. Dharmalinga 
Nayakar v. D. Balasubramania Ayyar, 
AIR 1937 Mad 94, a single Judge of this 
Court while considering whether the civil 
court can be allowed to grant the relief 
of mere declaration in respect of a simi- 
lar question observed as follows:— 

“The only relief left is a declaration 
that the plaintiff is the author of the book 
in question. As regards this relief the 
learned City Civil Judge says that the 
plaintiff even on his own showing is en- 
titled to other consequential reliefs be- 

"sides a bare declaration, and that no use- 
ful purpose would be served by granting 
a relief of this kind to the plaintiff. I 
entirely agree. After all, the grant of a 
declaration is a matter of direction and 
I think the learned City Civil Judge 
exercised a wise discretion in nipping a 
suit for a declaration of this kind in the 
bud instead of wasting his own time and 
that of the defendants in trying a suit for 
a mere declaration like this. The appeal 
is really hopeless and I would even say 
frivolous. The plaintiff-appellant was de- 
finitely told to present his plaint to the 
proper court. Instead of doing that, he 
has preferred a baseless and hopeless 
appeal. The appeal is dismissed with 
costs.” 

‘Adopting the same reasoning since the 

[present suit is one for declaration and in- 
junction and no useful purpose will be 
served by granting the mere relief of de- 
claration, the only course available to the 
learned District Munsif is to return the 
plaint for presentation to the proper 
court. In so far as the adjudication as to 
who is entitled to a declaration in respect 
of rights over the picture is æ matter 
coming within the jurisdiction of the 
civil court having jurisdiction. But a mere 
declaration will not carry the purpose 
any further and the further consequential 
reliefs flowing from such a declaration 
clearly fall within the reliefs that can be 
got u/s. 55 of the Act. which can only be 
granted by the District Court u/s. 62 of 
the Act. Adopting the reasoning in the 
decision cited above, I have no hesitation 
in holding that instead of permitting the 

_jervil court to grant a declaration which 
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is of no use, the interest of justice will be 
better served and multiplicity of pro- 
ceedings can be avoided by directing the 
return of the plaint to be presented to the 
proper court having jurisdiction. Further 
the court-fee was paid u/s. 25 (c) of the 
Court-fees Act, which relates to the court- 
fee payable for reliefs under the Copy- 
right Act. If the suit is not one contem- 
plated under the Copyright Act then the 
relief of declaration and injunction will 
have to be valued according to the other 
provisions of the Act and the minimum 
valuation of Rs. 500 will not be available 
to the plaintiff. Inasmuch as the suit it- 
self is valued u/s. 25 (c) of the Court- 
fees Act, the above suit can only be said 
to be a suit for the relief provided u/s. 55 
of the Act. 

8. In the light of the above reasoning 
I have no hesitation in setting aside the 
order of the learned District Judge and 
restore the order of the learned District 
Munsif by directing the plaint in OS. 
No. 2136 of 1979 on the file of the court 
of the District Munsif of Salem to be 
returned to the plaintiff for the repre- 
sentation to the proper court. 


3: In the result the civil revision peti- 
tion is allowed and the order of the learn- 
ed District Judge is set aside and the 
order of the learned District Munsif is 
restored. The plaint will be represented 
within eight weeks from this date. There 
will be no order as to costs, 

Revision allowed, 
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V. RAMASWAMI AND 
SENGOTTUVELAN, JJ. 


A. M. Ahamed and Co., Madras and 
others, Petitioners v.:Union of India and 
others, Respondents. 


W. P. Nos. 3834 and 3661 of 1981 and 
W. A. Nos. 289, 290 and 296 to 299 of 1981, 
D/- 1-10-1981. 

Constitution of India, Arts. 12, 14 and 
19 — Expression “State” in Art. 12 — 
National Agricultural Co-operative Fed- 
eration of India is “State” —— Expression 
“State” in Art. 12 and in Art. 14 and Arti- 
cle 19 are not to be understood differ- 
ently, 


The National Agricultural Co-opera- 
tive Federation of India Ltd. (NAFED) 
which is a -co-operative society registered 
under the Delhi Co-operative Societies 
Act, in relation to its activity as canalis- 
ing agency for export of onions to Singa- 
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pore and Malaysia is an ‘authority’ as 
contemplated in the definition of “State” 
in Art. 12 and therefore it is a “State” 
under that Article. It is a ‘State’ for the 
purpose of Art. 14 also. (Paras 20, 40) 

In the scheme of canalisation, it is 
réally the Government which acts through 
the canalising agency and the juristic 
personality owned by the agency is only 
for the purpose of convenience and can- 
not be allowed to obliterate the true 
nature of the reality, behind which is the 
Government. It is because of this true 
nature of the scheme of canalisation that 
the monopoly right conferred on such 
agency had been upheld by Supreme 
Court. There could, therefore, be no 
doubt that NAFED in respect of its acli- 
vity as a canalising agent is an authority 
within the meaning of Art. 12 of the Con- 
stitution. (Para 20) 


The conferring of monopoly on NAFED 
in respect of export of onions is the 
basic and essential provision and, there- 
fore, the entire notification of Govt. of 
India dt. 16-11-1974 is immune from at- 
tack as violating Art. 19 (1) (g) of the 
Constitution and the citizens are com- 
pletely excluded from carrying on that 
trade. (Para 25) 

The concept of ‘State’ in Arts. 14 and 
19 (6) (ii) are not in any way different. 
Though the amendment of Art. 12 came 
into force as early as in 1951, the courts 
were taking a restricted view of the word 
tguthority’ in Art. 12. It was only subse- 
quent to 1976 that there was a shift in 
the stand and by judicial interpretation, 
instrumentalities, agencies or corpora- 
tons owned or controlled by the State 
were held as included in the word ‘auth- 
ority’ in Art. 12. The words ‘Corporations 
owned or controlled by the State in Arti- 
cle 19 (6) (ii), therefore, might have been 
included by way of abundant caution in 
view of the indefiniteness of the meaning 
of ‘authority’ given by judicial interpre- 
tation. However neither on its own terms 
nor on the interpretation placed on ‘State’ 
in Art. 12 does Art. 19 (6) (ii) shrink. The 
word ‘State’ in Art. 19 (6) (ii) is concep- 
tually linked with Art. 12 and if at all 
the words ‘Corporation’ owned or con- 
trolled by the ‘State’ were intended to 
enlarge the scope of the word ‘State’ and 
not limit its conception. (Case law dis- 
cussed). (Para 26) 

The Govt. of India by a notification, 
appointed NAFED as a canalising agency 
for export of onions to Singapore and 
Malaysia. The NAFED entered into a 
contract with a resourceful ‘importer and 
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they agreed to export 50000 matric tonnes 
of onions. 65% of the export was entrust- 
ed to an Indian exporter and the remain- 
ing 35% was to be exported by NAFED 
itself. The Indian Exporter was named 
by the foreign importer ang it was an 
established firm of exporters of onions 
with all the facilities for bulk supply and 
a business credibility throughout the part. 
The small exporters were excluded. 
Held, that the individual interest 
Should subserve public interest and equity 
is also in favour of the validity of the 
foreign contract. Having regard to the 
business realities and other circumstances 
prevalent in Malaysia and Singapore it 
was Clear that the transaction was in the 
public interest and not arbitrary or viola- 
tive of Art. 14 (Para 36) 


To discourage fragmentation of quotas 
and encourage bulk contracts, move- 
ments and shipments certainly are shrewd 
business principles and in the com-~ 
mercial interest of the country. Even as 
a canalising agency, NAFED is expected 
to act as any other person carrying on 
business in exports. NAFED is entitled to 
negotiate and enter into contracts just 
like any other commercial agency espe- 
cially with its position as a monopolist to 
get the best bargain from a foreign coun- 
try and also to act in the best interest of 
the country. The principle that NAFED 
cannot act arbitrarily does not mean that 
it must not act on its own interest. Enter- 
ing into a bulk contract for 50000 metric 
tonnes with a single foreign importer 
whose credibility is not questioned in a 
commercially prudent contract and is in 
the interest of the country. In determin- 
ing or adjudicating the reasonableness of 
an export order, normal principles which 
are applicable in domestic contracts 
could not be applied. In the circumstances 
of the case in giving preference to the 
foreign buyer, NAFED has not acted in 
any way unreasonably or against the in- 


terest of the country. (Para 36} 
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V. RAMASWAMY, J- W. P. No. 3834 
of 1981 has been filed by 17 petitioners 
who are exporters of onions, praying for 
writ of Mandamus or other appropriate 
writ or direction forbearing the second 
respondent National Agricultural Co- 
operative Federation of India Ltd., who 
are hereafter referred to for short as 
NAFED, “from proceeding with its deci- 
Sion to export 50,000 tonnes of onions to 
Malaysia and Singapore solely through 
itself and the third respondent complete- 
ly excluding the petitioner.” 

2. The first respondent to this petition 
is the Union of India. The second respon- 
dent is NAFED and the 3rd respondent is 
another exporter of onions. Kin Guan 
Choong Sendirian Berhad, a company in- 
corporated under the Malaysian laws and 
having its registered office at Penang, 
Malaysia has impleaded itself as a party 
respondent on the ground that they are 
importers in respect of the quantity of 
onions which is the subject matter in this 
writ petition. 

3. The export of onions prior to 1974 
was governed by what is known as Open 
General Licence but subject to quality 
control and Letters of credit being open- 
ed in firm contracts. On 16-11-1974, the 
. Government of India decided to canalise 
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the export of onions to Singapore and 
Malaysia and accordingly published a no- 
tification in the Gazette Public Notice No. 
40-ET (PN)/74 dated 16-11-1974, which 
reads as follows— 

“I has been decided to canalise with 
immediate effect export of onions to Sin- 
gapore and Malaysia through National 
Agricultural Co-operative Marketing Fed- 
eration Ltd., Saba Buildings. East of Kai- 
lash, New Delhi.” 

The constitutional validity of this notifi- 
cation was questioned by one of the ex- 
porters of onions in W. P. No. 4273 of 
1974 on the ground that the proposed 
canalisation of export of onions through 
NAFED violated the petitioners’ funda- 
mental rights under Art. 19 (1) (g) of the 
Constitution in that it absolutely prohi- 
bited them from carrying on their export 
business and conferred a monopoly on 
NAFED. It was also contended that the 
notification could not be considered to 
be a law within the meaning of Art. 19 
(6) read with Art, 13 (1) of the Constitu- 
tion and that the monopoly created un- 
der the executive instructions cannot also 
be considered to be in favour of a Cor- 
poration owned or controlled by the State 
within the meaning of Art. 19 (6) as 
NAFED is merely a Co-operative Society 
which cannot be brought within that pro- 
vision. This court was not inclined to 
agree in that case that NAFED is either 
a Government owned or a Government 
controlled Corporation within the mean- 
ing of Art. 19 (6) (ii) and, therefore, went 
into the question whether the impugned 
notification canalising the export through 
NAFED was a reasonable restriction 
within the meaning of the first part of 
Art. 19 (6). After referring to the decided 
cases on the subject, it was held that 
canalising of exports through special or 
Specialised agencies or channels is a rea- 
sonable restriction within the meaning of 
Art. 19 (6), that the dominant purpose in 
such cases is not to acquire the export 
business or the goodwill of the other 
dealers and that in selecting NAFED 
which is a Co-operative Society for the 
purpose of such canalisation, the Union 
of India was only followed its policy to - 
encourage public and co-operative sec- 
tors. In that view, this court held that the 
canalisation order is-a reasonable restric- 
tion imposed in public interest and. 
therefore, does not violate Art. 19 (1) (g) 
of the Constitution. This Judgment was 
delivered on 24-3-1975. It only needs to 
be mentioned at this stage that subse- 
quently by notification dated 10-12-1975, 
the Government of India had notified 
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that export of onions ‘to all permissible 
destinations’ shall be canaliseq through 
NAFED. It appears that subsequently 
there was a meeting of the onion ex- 
porters of Madras and Nagapattinam 
with NAFED on the 16th April, 1975 in 
which they settled the procedure in con- 
nection with the export of onions to Sin- 
gapore and Malaysia under the canalisa- 
tion scheme of exports from the ports of 
Madras and Nagapattinam. As per this 
scheme of procedure settled, except. in 
respect of exports directly dealt with by 
NAFED, in respect of all other canalised 
exports, the existing exporters and new 
comers who have registered themselves 
as associated shippers with NAFED were 
permitted to associate themselves in the 
export of onions to foreign countries and 
such association was in the form of get- 
fing orders from foreign buyers subject 
to the minimum export price fixed by 
the Price Fixation Committee of NAFED. 
But the foreign buyer shall open a letter 
of credit in the name of NAFED and the 
shipment also shall be made by NAFED 
and NAFED is the licensed exporter for 
all purposes. In respect of these orders 
which were obtained by NAFED through 
the associate shippers, the associate ship- 
pers were permitted to purchase onions 
locally and supply the same to NAFED 
for shipment. Obviously for this reason, 
NAFED was making over the payments 
received from the foreign buyer after 
deducting a fixed percentage which is 
sometimes. referred to here as service 
charges. But what is relevant to be noted 
in this procedure has no statutory or legal 
basis so as to bind any party and that 
in view of the canalisation order, no per- 
son has a right to carry on the trade of 
exporting onion to foreign countries and 
the person to whom the licence is grant- 
ed under the Export Control Order 1968 
to NAFED and not the associate shippers 
and that, therefore, the exporter is 
-NAFED. As a canalising agency and as 
the licencee, NAFED could export onions 
either by themselves or in association 
with others. 


4, The export year for onions is from 
Ist April to 3lst March. The Union of 
India, the first respondent herein, fixes 
the quota of onions to be exported for 
each year and also makes a countrywise 
allocation of such quota. For the years 
1978-79, 1979-80 & 1980-81 a total quan- 
tity of 31993, 19181, and 31939 tons re- 
spectively were exported to Malaysia and 
Singapore through Madras and Naga- 
pattinam ports. Of this, the quantities 
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exported with the petitioners as Associate 
Shippers were 11649, 6068 and 14007 tons 
respectively for each of those years, The 
quantity exported with the third respon- 
dent alone as associate shipper was 12682 
tons, 6473 tons and 8803 tons respectively — 
and that exported by NAFED on its own 
were 5712, 5245 and 7431 tons respective< 
ly. The remaining quantity was export- 
ed through the assistance of 21 other 
firms. A statement showing the parti- 
culars and quantities in respect of each 
of the associate shippers that were asso< 
ciated is given in annexure-1 and an= 
nexure~2 to the counter affidavit filed in 
W. P. 3834 of 1981. We may note, how- 
ever, that except the third respondent, 
all other dealers seem to have associated 
themselves only in the export of small 
quantities compared to the total export. 
It is also’ seen that in each of the years, 
no quota was fixed to anybody and al- 
most of ‘first come first served’ basis, 
they were permitted to associate them- 
selves with NAFED in the export of 

Onions. f 


5. It appears that the third respondent 
informed NAFED sometime in March, 
1981. that they would be in a position to 
boost the export in the southern region 
of the world and secure a guaranteed 
export order for 50,000 metric tons of 
onions to the destinations of Malaysia 
and Singapore at prices to be fixed in 
consultation with the Ministry of Com- 
merce. By letter dated 16-3-1981 NAFED 
agreed to accept the third respondents 
guarantee to secure an order for a quan- 
tity of 50,000 metric tons subject to cer- 
tain terms mentioned therein which are 
not relevant to be noted. In pursuance 
of this, the third respondent introduced 
the fourth respondent Malaysian buyer. 
By letter dated 14th May, 1981, the 
fourth respondent company offered to 
import 50,000 metric tons of onions from 
India through NAFED from Ist April, 
1981 to 3lst March. 1982. However, in 
this letter, they had also requested that 
NAFED may favourably consider asso- 
ciating the third respondent also for 
onions to be exported by them. This was 
on the ground that the third respondent 
firm are well established business houses 
and only they are capable of exporting 
such large quantities of onion in full 
shipments and the other merchants are 
hot big enough to deal in such large 
quantities. On 16th May 1981, NAFED 
informed the third respondent that they 
are agreeable to allow the third respon- 
dent to be their associate exporter to the 
extent of 65 per cent out of the contract 


1982 A. M. Ahamed & Co. v. 


for 50,000 metric tonnes which they have 
executed with the fourth respondent 
foreign buyer; the remaining 35 per cent 
onions to be exported by NAFED itself. 
On the same day NAFED entered into 
an agreement with the foreign buyer 
under which NAFED agreed to export 
50,000 metric tons. The foreign buyer 
agreed to buy the said quantity subject 
to the terms mentioned therein. 


6. In the meantime the Union of India 
decided to release a quota of 2 lakh tons 
of onions for export during 1981-82 and 
intimated NAFED about the same and 
the countrywise allocation of the said 
9 lakh tons with a request that it may 
be given effect to and that if quotas are 
not fulfilled for any country in time, the 
matter should be reported to the Ministry 
for transferring the quota to other coun- 
tries where exports are possible. The 
quota allocated for export to Malaysia 
and Singapore was 55,000 tons. The said 
fixation is stated to have been done on 
the basis of the previous year’s perform- 
ance. After the contract dated 16-5-1981, 
was entered into between NAFED and 
the foreign buyer for export of 50,000 
tons. the Union of India reduced the 
quota in respect of Malaysia and Singa- 
pore to 50,000 metric tons. It is at this 
stage the above writ petition had been 
filed. 


7. Mr. V. P. Raman, learned counsel 
for the petitioners, questioned the vali- 
dity of the proposed action of the second 
respondent to export the entire quantity 
to one foreign buyer solely through it- 
self and the third respondent on the 
ground that the proposed action totally 
prevented the petitioners from carrying 
on their export business and it could not 
by any means be considered to be regu- 
latory and if the canalisation notification 
is considered to have conferred a mono- 
poly of export on NAFED it is violative 
of Art. 19 (1) (g) and not saved by Arti- 
cle 19 (6). The learned counsel for the 
petitioners further contended that though 
NAFED is a ‘State’ within Art. 12, it is 
not a ‘State’ or ‘Corporation’, owned or 
controlled by the State within the mean- 
ing of Art. 19 (6) (Gi) and that the word 
‘State’ occurring in Art. 19 (6) (ii) in the 
context of that provision has a limited 
connotation. In this connection, he point- 
ed out that in the earlier judgment of 
this court, the notification canalising the 
export was upheld on the ground that 
there was no total ban of export trade, 
but the notification merely regulated and 
routed the export through NAFED which 
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is a canalising agency for whom alone 
the licensing authority has decided to 
grant export licence. He also contended 
that the proposed action of NAFED is 
arbitrary, discriminatory and violative of 
Art. 14, in that NAFED has allotted 65 
per cent of the quota to the third respon- 
dent instead of distributing the export of 
50,000 tons pro rata among all the ship- 
pers based upon their performance for 
the last three years. 

8. The learned Advocate General ap- 
pearing for NAFED and Dr. Chitale ap- 
pearing for the third respondent, on the 
other hand contended that within 
Part II, the concept of ‘State’ does not 
change and that if NAFED is State for 
the purpose of Art. 14, it is also State 
for the purpose of Art. 19 (6) (ii). If the 
monopoly of ‘NAFED’ in the matter of 
export of onions is to be upheld under 
Art. 19 (6) (ii), there will be no funda- 
mental right left with the petitioners to 
carry on export trade which could be 
brought in under Art. 19 (1) (g) and that 
would automatically exclude the opera- 
tion of Art. 14 as well. This contention 
was raised by the learned counsel for 
the respondent without prejudice to their 
contention that in the earlier judgment 
of Ramanujam J. in W. P. No. 4273 of 
1974 NAFED has been held to be not a 
‘State’ and, therefore, this writ petition 
claiming violation of the petitioners’ 
fundamental rights under Art. 19 (1) (g) 
and Art. 14 could not be maintained 
against NAFED. They also refuted the 
argument of the learned counsel for the 
petitioners that the action of NAFED in 
associating with the third respondent was 
arbitrary or discriminatory. Mr. Mridul 
learned counsel for the third party ap- 
pellant supported the argument of the 
learned Advocate General and Dr. Chi- 
tale. 


9. We shall first clear the question as 
to whether NAFED is a’ ‘State’ or not is 
concluded by the decision in the said 
writ petition. We find from the judgment 
that one of the arguments of the learned 
counsel for NAFED in that case was that 
it shall not be ‘deemed to be a Govern- 
ment controlled organisation, so as to 
come within the ambit of Art. 19 (6)’ and 
the learned Judge observed — 

“I am not inclined to agree with his 
contention that the third respondent is 
either a Government owner or a Govern- 
ment controlled corporation as contem- 
plated by the said Article...... Therefore, 
any impugned canalisation order in fav- 
our of the third respondent Society will 
not have the protection under the second 
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limb of Article 19 (g).” 

It is, therefore, clear that the notification 
was sustained only on the ground of rea- 
sonableness and not under Article 19` (6) 
(ii). However we must state that the 
question whether NAFED is ‘State’ with- 
in the meaning of Article 12 and whether 
the word ‘State’ in Article 19 (6) (ii) has 
any restricted connotation, was not argu= 
ed and was also not considered. 

10. It has, therefore, become necessary 
for us to consider whether NAFED is 
‘State within the meaning of Article 12, 
and whether in the context of Article 19 
(6), the word ‘State’ in Article 19 (6) (ii) 
has to be understood differently. “State” 
is defined for the purpose of Part TI in 
Article 12, as including all local or ‘other 
authorities’ within the territory of India 
or under the control of the Government 
of India. 

11. The question, therefore, is whe- 
ther ‘NAFED’ which is a Society register- 
ed under the New Delhi Co-operative 
Societies Act in relation to its activity as 
a canalising agency, can be said to be an 
‘authority’ as contemplated in the defi- 
nition of ‘State’ in Art. 12. In one of the 
latest judgments of the Supreme Court 
in Ajay Hasia v. Khalid Mujib, AIR 1981 
SC 487 the Supreme Court had consider- 
ed the test to be applied in deciding the 
question of ‘authority’ within Art. 12. 
While considering the earlier judgments, 
the Supreme Court summarised the rel- 
evant tests gathered from the decision in 
International Airport Authorify’s case 
AIR 1979 SC 1628 as follows (at p. 
496)— 

‘1, One thing is clear that if the en- 
tire share capital of the corporation is 
held by Government it would go a long 
way towards indicating that the corpora- 
tion is an instrumentality or agency of 
the Government. 

2. Where the financial assistance of the 
State is so much as to meet almost en- 
tire expenditure of the Corporation it 


would afford some indication of the cor- 


_ poration being impregnated with govern- 
mental character. 

3. It may also be a relevant factor 
whether the Corporation enjoys mono- 
poly status which is the State conferred 
or State protected. 

4. Existence of ‘deep and pervasive 
State control may afford an indication 
that the Corporation is a State agency or 
instrumentality’. 

5. If the functions of the corporation 
(are) of public importance and closely 
related to governmental functions, it 
would be a relevant factor in classifying 
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the corporation as an instrumentality or 
agency of Government. 

6. Specifically, if a department of Gov- 
ernment, is transferred to a corporation, 
it would be a strong factor supportive of 
this inference of the corporation being 
an instrumentality or agency of Govern- 
ment.” 

The Supreme Court then pointed out (at 
p. 496) — 

areara i that it is immaterial for this 

purpose whether the corporation is creat- 
ed by a statute or under a statute. The 
test is whether it is an instrumentality 
or agency of the Government and not as 
to how it is created. The inquiry has to 
be not as to how the juristie person is 
born but why it has been brought into 
existence. The corporation may be a 
Statutory corporation created by a statute 
or it may be Government company or a 
company formed under the Companies 
Act, 1956, or it may be a society register- 
ed under the Societies Registration Act 
1860 or any other similar statute. What- 
ever be its genetical origin, it would be 
an ‘authority’ within the meaning of 
Article 12, ‘if it is an instrumentality or 
agency of the Government and that 
would have to be decided on a proper 
assessment of the facts in the light of the 
relevant factors. The concept of instru- 
mentality or agency of the Government 
is not limited to a corporation created 
by a statute but is equally applicable to 
a company or society and in a given case 
it would have to be decided, on a con- 
sideration of the relevant factors, whe- 
ther the company or society is an instru- 
mentality or agency of the Government 
so as to come within the meaning of the 
expression ‘authority’ in Art. 12.” 
The Supreme Court further observed 
that where constitutional fundamentals 
vital to the maintenance to human rights 
are at stake, functional realism and not 
facial cosmetics must be the diagnostic 
tool, for constitutional law must seek the 
substance and not the form. This deci- 
sion is, therefore, clear authority for the 
position that where a Society or a Cor- 
poration is an instrumentality or agency 
of the Government, it must be held to be 
an authority, within the meaning of Arti- 
cle 12, and hence, subject to the same 
basic obligations to obey the fundamental 
right as a Government, 

12. lt is, therefore, necessary in the 
light of the above principles that we 
must proceed to examine whether 
NAFED in relation to its activity as 
canalising agency is an ‘authority’ within 
the definition of ‘State’ in Art. 12 or in 
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other words, is it an instrumentality or 
an agency of the Government, The ob- 
jects of NAFED as set out in its bye-laws 
are— 


4... to organise, promote and deve- 
lop marketing, processing and storage of 
agricultural, horticultural and forest pro- 
ducts, distribution of agricultural machi- 
nery implements and other imputs, 
undertake inter-State, intra-State, import 
and export trade, wholesale or retail as 
the case may be and to act and assist for 
technical advice in agricultural produc- 
tion for the promotion and the working 
of its members and co-operative market- 
ing, processing and supply societies in 
Mdidi sss 2 - 


13. Clause 3 of the bye-laws further 
sets out the activities which it could 
undertake in furtherance of the above 
objectives. One of the activities men- 
tioned in this regard is to act as the 
agency for canalisation of export and 
import and inter-State trade of agricul- 
tural and other commodities or articles 
under any scheme formulated by the 
Government of India or other Govern- 
ment agencies. The membership of 
NAFED shall consist of the following 
categories as seen from bye-law 4 (a):— 

ta... (i) State-level general purpose 
co-operative marketing federations ex- 
cluding Union Territories; 


(ii) Apex-level co-operative marketing 
organisations for Union Territories; 

(iii) State and Regional (inter-State) 
level co-operative institutions like spe- 
cial commodity federations, tribal co-op- 
erative federations and tribal co-opera~ 
tive development corporations, engaged 
or designed to’ engage primarily in the 
marketing, processing or distribution of 
agricultural, minor forest and allied pro- 
ducts, agricultural requisites and consu- 
mer goods; 

(iv) Co-operative marketing processing 
societies other than those covered under 
items (i), (ii) and (iii) above, engaged in 
the marketing and/or processing of agri- 
cultural, minor forest and allied produce 
and/or agricultural imputs and having a 
minimum sales turnover of Rs. 20 lakhs 
or above in these activities during the 
co-operative year preceding the date of 
application for membership. Provided 
however, that the minimum sales turn- 
over in respect of such co-operative in 
co-operatively backward States, as defin- 
ed by the Government of India, shall be 
Rs. 10 lakhs only; 

-(v) Government of India; 
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Develop- 


Union of India 


(vi) National Co-operative 


‘ment Corporation; 


(vii) other Government organisations/ 
undertakings; and 

(viii) National Co-operative Consumers 
Federation and any other national level 
co-operative organisation.;.” 

14. The authorised share capital of 
NAFED is Rs. 5 crores consisting of 1000 
shares of Rs. 25,000 each to be subscribed 
by the members categorised under  cate~ 
gories (i), (iti), (v), (vi), (vii) and (vii), 
mentioned above and 10000 shares of 
Rs. 2500 each to be subscribed by the 
members categorised in categories (ii) and 
(iv) above. The Society is to be managed 


' by a Board of Directors. The composition 


and the election of the Board of Direc- 
tors are also provided under the bye- 
laws. Of the Board of Directors, three are 
nominees of the Government of India and 
the other Governmental organisations 
have also their nominees and representa- 
tives in the Board. 


15. We have to notice at this stage 
certain provisions relating to canalisation 
of exports. The power to issue export 
control order and provide’ for canalisa- 
tion of export through special or specia- 
lised agencies was held to be intra vires 
the Central Government in Daya v. J.C.C. 
of Imports and Exports, AIR 1962 SC 
1796. . 

16. With reference to the purpose of 
the scheme of canalisation, the Supreme 
Court in Daruka and Co. v. Union of 
India, AIR 1973 SC 2711. observed- 

16. Policies of imports or exports 
are fashioned not only with reference to 
internal or international trade, but also 
on a monetary policy , the development 
of agriculture and industries and even 
on-the political policies of the country 
but rival theories and views may be held 
On such policies. If the Government de- 
cides an economic policy that import or 
export should be by a selected channel 
or through selected agencies the court 
would proceed on the assumption that 
the decision is in the interest of the gen- 
eral public unless the contrary is shown. 


17. This court in Glass Chatons case, 
1962-1 SCR 863: AIR 1961 SC 1514 (supra) 
said that the scheme of canalisation is not 
acquisition of right to carry on trade. The 
canalisation scheme means that only the 
recognised agency can carry on trade. 
The effect of refusal of licence to other 
traders is that they cannot carry on trade 
on those goods. The Corporation carries 
On trade itself but not because of any 
acquisition by the Corporation of the 
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right to carry on trade of the unsuccess- 
ful applicant for licence. Therefore, 
there is no violation of Art. 31 or Art. 19 
(1) (È) of the Constitution by the canali- 
sation export through the State Trading 
Corporation. 


18. In Daya’s case, 1963-2 SCR 73: AIR 
1962 SC 1796 (supra) it was said that the 
State Trading Corporation might be a 
special agency or channel for the purpose 
of enabling the country to maintain and 
develop the trade in the commodity both 
from the qualitative and quantita- 
tive points of view. The canalisation of 
export through the Corporation would 
ensure a uniform good quality of goods 
and also increase the volume of export. 


19. Therefore, the dominant purpose 
of the scheme is canalisation of export 
and not to acquire the business or good- 
will of traders in favour of the Corpora- 
tion. The restriction on traders is reason- 
able, There is no acquisition of property 
of traders. The Corporation is an agency 
through which export is canalised to the 
total exclusion of citizens. 

30. The contention that the impugned 
Notice showed preference for the Corpo- 
ration in infringement of Art. 14 is un- 
sound, The Corporation is a State owned 
body. The Corporation is appointed to 
undertake this export scheme. No prefer- 
ence is shown to the Corporation, where 
canalisation is decided no licence is grant- 
ed in favour of any one. Therefore, there 
is neither any competition nor any choice 
in the matter of grant of licence. It is a 
total exclusion of citizens in order to 
enable all the country’s exports to be 
made by one licencee. 


17. It is clear from this decision that 
the effect of canalisation is that nobody 
else other than the canalising agency can 
carry on the export trade in that article 
on and from the date of canalisation and 
there is a total exclusion of citizens in 
Order to enable all the country’s exports 
to be made by one licencee. Such canali- 
sation has also been held in these deci- 
sions as not offending Art. 19 (1) (g) of 
the Constitution or Art. 14. It is in these 
circumstances this court also held in W.P. 
No. 4273 of 1974, that the public notice 
No. 40 dated Nov. 11, 1974 under which 
export of onions to Singapore and Malay- 
sia had been canalised through NAFED 
was valid and not violative of Arti- 
cle 19 (1) (g). 


18. But the further question to be de- 
cided is whether by reason of such ap- 
pointment as canalising agency. NAFED 
can be considered to be an instrumenta- 
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lity of the State in respect of such acti- 
vity as canalising agent, so that it can be 
considered to be a ‘State’ under Art. 12. 


19, The learned counsel for the re- 
spondents submitted that NAFED is an 
agent monopolist and not a Corporation 
owned or controlled by the State or an 
authority within the meaning of Arti- 
cle 12. We cannot agree. Though NAFED 
may be considered to be an agent, it has 
to act in the interest of the State as such 
canalising agency. In fact, the following 
observations of the Supreme Court im 
Ajay Hasia v. Khalid Mujib, AIR 1981 SC 
487 are very relevant in deciding this 
issue (at pp. 492, 93, 94):— 


“While considering this question it is 
necessary to bear in mind that an auth- 
ority falling within the expression ‘other 
authorities’ is, by reason of its inclusion 
within the definition of ‘State’ in Art. 12, 
subject to the same constitutional limita- 
tions as the Government and is equally 
bound by the basie obligation to obey 
the constitutional mandate of the Funda~ 
mental Rights enshrined in Part IH of 
the Constitution. We must, therefore, 
give such an interpretation to the expres- 
sion ‘other authorities’ as will not stultify 
the operation and reach of the funda- 
mental rights by enabling the Govern- 
ment to its obligation in relation to the 
fundamental rights by setting up an auth- 
ority to act as its instrumentality or 
agency for carrying out its functions. 
Where constitutional fundamentals vital 
to the maintenance to human rights are 
at stake, functional realism and not facial 
cosmetics must be the diagnostic tool, for 
constitutional law must seek the sub- 
stance and not the form. Now it is obvi- 
ous that the Government may act through 
the instrumentality or agency of natural 
persons or it may employ the instrumen- 
tality or agency of juridical persons to 
carry out its functions. In the early days 
when the Government had limited func- 
tions, it could operate effectively through 
natural persons constituting its civil ser- 
vice and they were found adequate to dis- 
charge governmental functions which 
were of traditional vintage. But as the 
tasks of the Government multiplied with 
the advent of the welfare State, it began 
to be increasingly felt that the frame- 
work of civil service was not sufficient to 
handle the new tasks which were often 
specialised and highly technical in charac- 
ter and which called for flexibility of 
approach and quick decision making. The 
inadequacy of the civil service to deal 
with those new problems came to be rea- 
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lised and it became necessary to forge a 
new instrumentality or administrative 
device for handling these new problems. 
It was in these circumstances and with a 
view to supplying this administrative 
need that the Corporation came into be- 
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ing as the third arm of the Government | 


and over the years it has been increasing- 
‘ly utilised by the Government for setting 
up and running public enterprises and 
carrying out other public functions. To- 
day with increasing assumption by the 
Government of commercial ventures and 
economic projects, the Corporation has 
become an effective legal contrivance in 
the hands of the Government for carrying 
out its activities, for it is found that this 
legal facility of corporate instrument pro- 
vides considerable flexibility and elasti- 
city and facilitates proper and efficient 
management with professional skills and 
on business principles and it is blissfully 
free from departmental rigidity slow mo- 
tion procedure and hierarchy of officers. 
The Government in many of its commer- 
cja] ventures and public enterprises is re- 
sorting to more and more frequently fo 
this resourceful legal contrivance of a 
corporation because it has many practi- 
cal advantages and at the same time does 
not involve the slightest diminution in 
its ownership and control of the under- 
taking. In such cases ‘the true owner is 
the State, the real operator is the State 
and the effective controllorate is the State 
and accountability for its actions to the 
community and the Parliament is of the 
State.’ It is undoubtedly true that the cor- 
poration is a distinct juristic entity with 
a corporate structure of its own and it 
carries on tts functions on business prin- 
ciples with a certain amount of autonomy 
which is necessary as well as useful from 
the point of view of effective business 
management but behind the formal 
ownership which is cast in the corporate 
mould, the reality ts very much the 
deeply pervasive presence of the Govern- 
ment. It is really the Government which 
acts through the instrumentality on 
agency of the corporation and not the 
juristic veil of corporate personality worn 
for the purpose of convenience of man- 
agement ang administration cannot be 
` allowed to obliterate the true nature of 
the reality behind which is the Govern- 
ment. Now it is obvious that if a corpo- 
ration is an instrumentality or agency of 
the Government, it must. be subject to 
the same limitations in the field of con- 
stitutional law as the Government itself 
though in the eye of the law it would be 
ə distinct. and independent. legal entity. 
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If the Government acting through its off- 
cers is subject to certain constitutional 
limitations, it must follow a fortiori that 
the Government acting through the in- 
strumentality or agency of a corporation 
should equally be subject to the same 
limitations. If such a corporation were to 
be free from the basic obligation to obey 
the fundamental rights it would lead to 
considerable erosion of the efficiency of 
the fundamental rights, for in that event 
the Government would be enabled to 
override the fundamental rights by 
adopting the stratagem of carrying out 
its functions through the instrumentality 
or agency of a corporation, while retain- 
ing control over it. The fundamental 
rights would then be reduced to little 
more than an idle dream or a promise 
of unreality. It must be remembered that 
the fundamental rights are constitutional 
guarantees given to the people of India 
and are not merely paper hopes or fleet- 
ing promises and so long as they find a 
place in the Constitution, they should not 
be allowed to be emasculated in their 
application by a narrow and constricted 
judicial interpretation. The courts should 
be anxious to enlarge the scope and 
width of the fundamental rights by bring- 
ing within their sweep every authority 
Which is an instrumentality or agency of 
the Government or through the corpo- 
rate personality of which the Govern- 
ment is acting, so as to subject the Gov- 
ernment in all its myriad activities, whe- 
ther through natural persons or through 
Corporate entities, to the basic obligation 
of the fundamental rights. The Consti- 
tutional philosophy of a democratie socia- 
list republic requires the Government to 
undertake a multitude of socio-economic | 
operations and the Government, having 
regard to the practical advantages of 
functioning through the legal device of a 
corporation embarks, on myriad commer- 
cial and economic activities, by resorting 
to the instrumentality or agency of a 
corporation, but this contrivance of carry- 
ing on such activities through a corpora- 
tion cannot exonerate the Government 
from implicit obedience to fundamental 
rights. To use the corporate methodo- 
logy is not to liberate the Government 
from its basic obligation to respect the 
fundamental rights and not to override 
them. The mantle of a corporation may 
be adopted in order to free the Govern- 
ment from the inevitable constraints of 
red-tapism and slow motion but by doing 
so, the Government cannot be allowed to 
play truant with the basic human rights. 
Otherwise it would be the easiest thing 
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for the Government to assign to a plura- 
lity of corporations almost every State 
business such as Post and Telegraph, TV 
and Radio, Rail road and Telephones— in 
short every economic activity — and 
thereby cheat the people of India out of 
the fundamental rights guaranteed to 
them. That would be a mockery of the 
Constitution and nothing short of trea- 
chery and breach of faith with the people 
of India, because, though apparently the 
corporation will be carrying out these 
functions, it will in truth and reality be 
the Government which will be controlling 
the corporation and carrying out these 
functions through the instrumentality or 
agency of the corporation. We cannot by 
a process of judicial construction allow 
the fundamental rights to be rendered 
futile and meaningless and thereby wipe 
out Chapter HI from the Constitution. 
That would be contrary to the constitu- 
tional faith of the post-Menaka Gandhi 
era. It is the fundamental rights which 
along with the Directive Principles con- 
stitute the life force of the Constitution 
and they must be quickened into effective 
action by meaningful and purposive 
interpretation. If a corporation is found 
to be a mere agency or surrogate of the 
Government, ‘in fact owned by the Gov- 
ernment, in truth controlled by the Gov- 
ernment and in effect an incarnation of 
the Government’, the court must not 
allow the enforcement of fundamental 
rights to be frustrated by taking the view 
that it is not the Government and there- 
fore not subject to the constitutional 
limitations. We are clearly of the view 
that where a corporation is an instru- 
mentality or agency of the Government, 
it must be held to be an ‘authority’ with- 
in the meaning of Art. 12 and hence sub- 
ject to the same basic obligation to obey 
the fundamental rights as the Govern- 
ment.” 


20. In the scheme of canalisation, it 
is really the Government which acts 
through the canalising agency and the 
juristic personality owned by the agency 
is only for the purpose of convenience 
and cannot be allowed to obliterate the 
true nature of the reality, behind which 
is the Government. It is because of this 
true nature of the scheme of canalisation 
that the Supreme Court had upheld the 
monopoly right conferred on such agency. 
There could, therefore, be no doubt that 
NAFED in respect of its activity as a 
canalising agent is an authority within 
the meaning of Art. 12 of the Constitu- 
tion, 
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2i- That takes us to the question .as 
to whether in the context of Art. 19 (6) 
(ii), any limited meaning is to be given 
to the word ‘State’ occurring in that pro- 
vision and whether conferment of such 
monopoly right can be tested with refer 
ence to the reasonableness of the exclu- 
sion of other traders. The learned coun- 
Sel for the petitioners contended that if 
the word ‘State’ occurring in Art. 19 (6) 
(ii) includes other authorities, the words 
‘Corporation owned or controlled by the 
State’ are superfluous, 


22. Art. 19 (6) before it was amend- 
ed by the Constitution First Amendment 
read as follows— 

“Nothing in sub-cl. (2) of the said 
Clause shall affect the operation of any 
existing law in so far as it imposes, or 
prevents the State from making any law 
imposing, in the interests of the general 
public, reasonable restrictions on the ex- 
ercise of the right conferred by the said 
sub-clause, and, in particular, nothing in 
the said sub-clause shall affect the opera- 
tion of any existing law in so far as it 
prescribes or empowers any authority to 
prescribe, or prevent the State from 
making any law prescribing or empower- 
ing any authority to prescribe, the pro- 
fessional or technical qualifications neces- 
sary for practising any profession or car~ 
rying on any occupation, trade or busi- 
ness,” 

22-A. After its amendment, the pro- 
vision reads:— 

“Nothing in sub-cl. (g) of the sai 
clause shall affect the operation of any. 
existing law in so far as it imposes, of 
prevents the State from making any law 
imposing, in the interests of the general 
public, reasonable restrictions on the 
exercise of the right conferred by the 
said sub-clause, and, in particular, no- 
thing in the said clause shall affect the 
operation of any existing law in so far 
as is relates to, or prevents the State from 
making any law relating to (i) the pro- 
fessional or technical qualifications neces- 
sary for practising any profession or car- 
rying on any occupation, trade or busi- 
ness, or (ii) the carrying on by the State 
or the Corporation owned or controlled 
by the State, of any trade, business, in< 
dustry or service, whether to the exclu 
sion, complete or partial, ` of citizens or 
otherwise.” 


23. The Supreme Court in one of its 
earlier judgments in Saghir Ahmad v 
State of U. P., AIR 1954 SC 728, held that 
after the amendment of Art. 19 (6), the 
monopoly could not be impugned as vio- 
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lating Art. 19 (1) (g) and observed (at 
p. 739):— i 

Te E The amendment does not mrake 


the establishment of such monopoly a 
reasonable restriction within the meaning 
of the first clause of Art. 19 (6). The re- 
sult of the amendment is that the State 
would not have to justify such action as 
reasonable at all in a court of law and no 
objection is to be taken to it on the 
ground that it is an infringement of the 
right guaranteed under Art. 19 (1) (g).” 


24. In the decision in R. C. Cooper v. 
Union of India, AIR 1970 SC 564, the 
Supreme Couri in reviewing the earlier 
cases under Art. 19 (6) held (at pp. 599, 
600):— 

SR In dealing with the validity of a 
law creating a State monopoly in Akadasi 
Padhan v- State of Orissa, 1963 Supp 2 
SCR 691: AIR 1963 SC 1047 this Court 
unanimously held, that the validity of a 
law creating a State monopoly which ‘in- 
directly impinges on any other right’ can- 
not be challenged on the ground that it 
imposes restrictions which are not rea- 
sonable restrictions in the interests of the 
general public. But if the law contains 
Other incidental provisions which do not 
constitute an essential and integral part 
of the monopoly created by it, the valid- 
ity of those provisions is liable to be test- 
ed under the first part of Art. 19 (6). If 
they directly impair any other funda- 
mental right guaranteeq by Art. 19 (1), 
the validity of those provisions will be 
tested by reference to the corresponding 
clauses of Art. 19, the court also observed 
that the essential attributes of the law 
creating a monopoly will vary with the 
nature of the trade or business in which 
the monopoly is created. They will de- 
pend upon the nature of the commodity, 
the nature of trade in which it is involved 
and other circumstances. At page 707 of 
SCR: (at page 1054 of AIR) Gajendra- 
gadkar J. speaking for the court, ob- 
served— 

‘A law relating to’ a State monopoly 
cannot in the context, include all the 
provisions contained in the said law whe- 
ther they have direct relation with the 
creation of the monopoly or not. In our 
_ @pinion, the said expression should be 
` construed to méan the law relating to the 
monopoly in its absolutely essential fea- 
tures. If a law is passed creating a State 
monopoly, the Court should enquire what 
are the provisions of the said law which 
are basically and essentially necessary for 
creating the State monopoly. It is only 
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those essential and basic provisions which 
are protected by the latter part of Art. 19 
(6). If there are other provisions made by 
the Act which are subsidiary, incidental 
or helpful to the operation of the mono- 
poly they do not fall under the first part 
of Art. 19 (6),” 
He also observed at page 705 (of SCR) 
sat page 1065 of AIR:— \ 

ees the amendment (First Amend- 
ment) clearly indicates that State mono~ 
poly in respect of any trade or business 
must be presumed to be reasonable and 
in the interests of general public, so far 
as Art. 19 (1) (g) is concerned. This was 
reiterated in Rasbihari Panda v. State of 
Orissa, C.A. Nos. 1472-1474 of 1968, dt. 
16-1-69, reported in AIR 1969 SC 1081; 
Vrajlal Manilal and Co. v. State of Madh. 
Pra; C. A. No. 2262 of 1966, D/- 25-4-69: 
reported in AIR 1970 SC 129 and Muni- 
cipal Committee, Amritsar v, State of 
Punjab, W. P. 295 and other petitions of 
1968, dated 30-1-1969, reported in AIR 
1969 SC 1100. These cases dealt with the 
validity of laws creating monopolies in 
the State. Cl. (6) is however not restrict~ 
ed to laws creating State monopolies, and 
the rule enunciated in Akadasi Padhan’s 
case, 1963 Supp 2 SCR 691: AIR 1963 SC 
1047, applies to all laws relating to the 
carrying on by the State of any trade, 
business, industry or service by Art. 298 
the State is authorised to carry on trade 
which is competitive, or excludes the 
citizens from that trade completely or 
partially. The ‘basic and essential’ pro- 
visions of law which are ‘integrally and 
essentially connected’ with the carrying 
on of trade by the State will not be ex- 
posed to the challenge that they impair 
the guarantee under Art. 19 (1) (g) whe- 
ther the citizens are excluded completely 
or partially from carrying on that trade, 
or the trade-is competitive. Imposition of 
restrictions which are incidental or subsi- 
diary to the carrying on of trade:by the 
State whether to the exclusion of the 
citizens or not, must, however, satisfy the 
test of the main limb.” 


25. In our case, conferring monopoly 
on NAFED in respect of export of onions 
is the basic and essential provision and, 
therefore, the entire notification is im- 
mune from attack as violating Art. 19 (1) 
(g) of the Constitution and the citizens 
are completely excluded from carrying| 
on that trade. l 

26. We are also unable to agree with 
the learned counsel that the concept of 
‘State’ in Arts, 14 and 19 (6) (ii) are any 
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way different, Though the amendment 
came into force as early as in 1951, the 
courts were taking a restricted view of 
the word ‘authority’ in Art, 12. It would 
be pedantic to cite all the cases dealing 
with the definition of ‘State’ in Art. 12. 
But suffice it to state that it was only 
subsequent to 1976 we find that there 
was a shift in the stand and by judicial 
interpretation, instrumentalities, agencies 
or corporations owned or controlled by 
the State were held as included in the 
word ‘authority’ in Art, 12. The words 
‘Corporations owned or controlled by the 
State’ in Art. 19 (6) (ii), therefore, might 
have been included by way of abundant 
caution in view of the indefiniteness of 
the meaning of ‘authority’ given by judi- 
cial interpretation. However, we are of 
the view that neither on its own terms 
nor on the interpretation placed on 
‘State’ in Article 12 does Art. 19 (6) (ii) 
Shrink. The word ‘State’ in Art. 19 (6) (ii) 
is conceptually linked with Art. 12 and if 
at all the words ‘Corporation owned or 
controlled by the State’ were intended to 
enlarge the scope of the word ‘State’ and 
not limit its conception. In fact, the very 
reasoning of the Supreme Court in AIR 
1981 SC 487 on the need for safeguarding 
the fundamental rights against any adop- 
tion by the Government by the stratagem 
of its carrying out its function through 
the instrumentality or agency of a corpo- 
ration would itself call for an interpre- 
tation which does not restrict the mean- 
ing of the word ‘State’, 


27. The learned counsel for the peti- 
tioners then contended that NAFED as 
an instrumentality or agency of the State 
can neither act arbitrarily nor abdicate 
or put itself in such a situation as to be- 
come powerless to protect the rights of 
others or prevent itself from treating 
others equally. 


28- The Supreme Court in Ramana v. 
I. A. Authority of India, AIR 1979 SC 
1628 (at p. 1642) observed:— 


“It is now well settled as a result of 
the decisions of this court in E. P. Roy- 
appa v. State of Tamil Nadu, 1974-2 SCR 
348: ATR 1974 SC 555 and Maneka Gan- 
dhi v. Union of India, 1978-1 SCC 248: 
ATR 1978 SC 597, that Article 14 strikes 
- at arbitrariness in State action and en~ 
Sures fairness and equality of treatment. 
It requires that State action must not be 
arbitrary but must be based on some ra- 
tional and relevant principle which is 
non-discriminatory; it must not be guided 
by any extraneous or irrelevant consi- 
deration, because that would be denial of 
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equality. The principle of reasonableness 
and rationality which is legally as well 
as philosophically an essential element 
of equality or non-arbitrariness is pro- 
jected by Art. 14, and it must characte- 
rise every State action, whether it be 
under authority of law or in exercise of 
executive power without making of law. 
The State cannot, therefore, act arbitra~ 
rily in entering inte relationship, con=« 
tractual or otherwise, with a third party, 
but its action must conform to some stan« 
dard or norm which is rational and non= 
discriminatory.” 

29. The Supreme Court had also held 
in the same decision that where a Corpo- 
ration is an instrumentality or agency of 
Government, it would, in the exercise of 
its power or discretion, be subject to the 
Same constitutional or public law limita- 
tion as Government and the rule inhibit« 
ing arbitrary action by Government is 
equally applicable to Corporations as well. 

30. In the latest decision reported in 
Kasturi Lal v. State of J. and K., AIR 
1980 SC 1992, the Supreme Court sum- 
marised the position thus (at pp. 2001 & 
2002):— 

“It is now well settled as a result of 
the decision of this court in Ramana 
D. Shetty v. International Airport Auth- 
ority of India, AIR 1979 SC 1628 (supra), 
that the Government is not free, like an 
ordinary individual, in selecting the reci- 
pients for its largess and it cannot choose 
to deal with any person it pleases in its 
absolute and unfettered discretion. The 
law is now well established that the Gov~« 
ernment need not deal with any one, buf 
if it does so, it must do so fairly without 
discrimination, and without unfair pro- 
cedure. Where the Government; is deal- 
ing with the public, whether by way of 
giving jobs or entering into contracts or 
granting other forms of targess, the Gov< 
ernment cannot act arbitrarily at its 
Sweetwill and like a private individual, 
deal with any person it pleases, but its 
action ‘must be in conformity with some 
standard or norm which is not arbitrary, 
irrational and irrelevant. The Govern« 
mental action must not be arbitrary or 
capricious, but must be based on some 
principle -which meets the test of reason 
and relevance. This rule was enunciated 
by the court as a rule of administrative 
law and it was also validated by the 
court as an emanation flowing directly 
from the doctrine of equality embodied in 
Art. 14. The Court referred to the acti- 
vist magnitude of Art. 14 as evolved in 
E. P. Royappa v. State of Tamil Nadu, 
AIR 1974 SC 555 (supra) and Maneka 
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Gandhi’s case, AIR 1978 SC 597 (supra), 
and observed that it must follow ‘as a 
necessary corollary from the principle of 
equality enshrined in Art. 14 that though 
the State is entitled to refuse to enter into 
relationship with any one, yet if it does 
so, it cannot arbitrarily choose any per- 
son it likes for entering into such rela- 
tionship and discriminate between 
persons similarly circumstanced but 
it must act in conformity with 
some standard or principle which 
meets the test of reasonableness 
and non-discrimination and any depar- 
ture from such standard or principle 
would be invalid unless it can be sup- 
ported or justified on some rational and 
non-discriminatory ground’. This decision 
has re-affirmed the principle of reason- 
ableness and non-arbitrariness in govern- 
mental action which lies at the care of 
our entire constitutional scheme and 
structure,” 


31. But it is pertinent to note jn this 
connection that in this case the Govern- 
ment did not choose the procedure of pub- 
lic auction in granting tapping contracts, 
but it granted the same by way of nego- 
tations and after an examination of the 
facts held that granting a contract by 
way of negotiation was not arbitrary or 
irrational. 


32- Bearing these principles in mind, 
we have to approach the question whe- 
ther NAFED has acted = arbitrarily in 
choosing the 3rd respondent as their asso- 
ciate to the extent of 65 per cent out of 
the totai export of 50000 metric tons 
for which they have entered into a con- 
tract with the 4th respondent. 


33. The material allegations in the 
affidavit filed in support of the writ peti- 
tion in regard to this part of the case are 
as follows:— 50000 metric tons repre~ 
sents the maximum total quantity of 
onions saleable in Malaysia and Singa- 
pore or in other words the total export 
of onions possible to Malaysia and Singa- 
pore. The agreement is an attempt to 
favour a particular resourceful importer 
in Penang and his agent exporter in 
Bombay and Nagapattinam. This agree- 
ment is totally opposed to normal trade 
practice. The usual practice of the first 
respondent has been to allot equitably 
shipping space available to all shippers. 
Comparing with the previous years’ per~ 
formance of export by the petitioners, 
there was absolutely no reason for 
NAFED to deviate from the established 
practice. The petitioners cannot compre- 
hend on what principle of trade or equity 
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NAFED proposes to allot 65 per cent of 
the export quota to the 3rd respondent 
alone and itself export the remaining 35 
per cent thus totally shutting out all 
other exporters including the petitioners. 
There was no reason or- necessity to allot 
the entire export quota to the 3rd respon- 
dent nor is it possible to logically justify 
the decision to sell the entire quantity to 
a single importer. Irrelevant and extra- 
neous considerations have motivated 
NAFED in choosing the 3rd respondent 
alone for such association. 

34. These allegations were denied by 
the second respondent in their counter- 
affidavit. They have contended that ever 
Since -NAFED had been appointed as cana- 
lising agent, it had been making all 
efforts to handle exports in a manner 
which was more profitable to the farmers 
and also earn the maximum foreign 
exchange for the country in the best 
possible manner. After the canalisation, 
NAFED alone was granted export licence 
and it could alone export which they 
were doing either by themselves or asso- 
ciating other shippers with them. How- 
ever, none of the associated shippers has 
any right to claim participation in the 
matter of export. Most of the associate 
shippers who are the petitioners had been 
Shipping very small quantities of onions; 
but there were other associate shippers 
including the 3rd respondent who had 
been shipping large quantities. It has been 
felt that efforts should be made to send 
larger or bulk cargoes in well ventilated 
ships so as to preserve the onions in good 
condition to foreign buyers to earn bet- 
ter foreign exchange besides enabling 
better price to be given to the growers 
of onions. In this direction, NAFED was 
working and was successful in getting a 
bulk buyer who was willing to purchase 
50,000 metric tons during 1981-82. The 
rd respondent had been one of the as- 
sociate shippers who had made largest 
shipment of onions to Malaysia and Sin- 
gapore. Having regard to the aforesaid 
fact, the foreign buyers expressed a de- 
Sire that he would like the 3rd respon- 
dent to be the associate shipper who in 
the minds of the foreign buyers could 
perform the shipment in bulk quantities 
and in separate chartered ships. It is in 
this background that the 3rd respondent 
was sought to be associated to perform 
the contract with the foreign buyer to a 
major extent. Execution of small orders 
resulted in delays and much administra- 
tive expenditure besides leading to the 
farmers not being able to get adequate 
and reasonable price. It is in those cir- 
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cumstances, NAFED had decided to 
agree to the desire of the foreign buyer 
to associate the 3rd respondent to the 
extent of 65 per cent of its exports. 


35. The foreign buyer who has im- 
pleaded itself as a party in the writ 
petition has filed a counter affidavit. They 
have shown statistics in which they claim 
that they are the largest importer of 
Indian onions in Malaysia and they are 
the largest business house carrying on 
business for over 30 years. They have 
further stated that during the previous 
years, they had bought onions from 
various sources including the 3rd respon- 
dent and in course of time, they confined 
their dealings mainly to the 3rd respon- 
dent on account of high business stand- 
ards, capacity and fair trade practices 
adopted by the 38rd respondent. The 
foreign buyers also stated that they found 
that while the other exporters did not 
possess the required capacity for storing 
and lacked other facilities, the 3rd re- 


spondent had such facilities and capacity . 


in abundance which was a material 
factor to be taken into consideration in 
entering into business with a foreign 
supplier. The 3rd respondent also had 
high reputation of supplying good quality 
onions. It is in these circumstances, the 
foreign buyer stipulated simultaneously 
when entering into a contract with 
NAFED that the 3rd respondent should 
be associated with the second respondent 
to a large extent in the expoprt of 50,000 
metric tons. 


86. Most of the facts mentioned in the 
counter-affidavit of the 2nd respondent 


and the foreign buyer. could not be dis- - 


puted. We have mentioned the allegations 
in the counter-affidavit of NAFED and 
the foreign buyer alone at this stage as 
they are the contracting parties and as a 
typical business transaction they have 
settled the terms and conditions of their 
contract. To discourage fragmentation of 
quotas and encourage bulk contracts, 
movements and shipments certainly are 
shrewd business principles and in the 
commercial interest of the country. Even 
as a canalising agency, NAFED is ex- 
pected to act as any other person carry~ 
ing on business in exports. NAFED is 
entitled to negotiate and enter into con- 
tracts just like any other commercial 
agency especially with its present position 
as a monopolist to get the best bargain 
from a foreign country and also to act 
in the best interest of the country. There 
is no denial of the fact that the 3rd re- 
spondent is an established firm of 
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exporters of onions with all the facilities 
for bulk supply and a business credibility 
throughout the past. If the contract is 
a commercially prudent one, the faci that 
it might create some sort of internal 
benefit for the 3rd respondent is of ne 
consequence. We have also to keep in 
mind that the 3rd respondent played a 
prominent part in procuring a bulk 
order from a foreign buyer and the 
foreign buyer had great confidence in the 
Integrity and capacity of the 3rd respon- 
dent, and, therefore, had required NAFED 
to associate 3rd respondent to a major 
€xtent in the export. We have also look- 
ed into the annexures in the counter- 
affidavit filed by the 2nd respondent. We 
are satisfied that in the circumstances we 
cannot dub NAFED as unreasonable in 
excluding small exporters with whom the 
foreign buyer was not willing to be as- 
sociated. The principle that NAFED can- 
not act arbitrarily does not mean, in 
our opinion, that it must not act on its 
own interest. We are satisfied that enter- 
ing into a bulk contract for 50,000 metric 
tons with a single foreign importer 
whose credibility is not questioned is a 
commercially prudent contract and is in 
the interest of the country. We must also 
keep in mind that in determining or ad- 
judicating the reasonableness of an ex- 
port order, normal principles which we 
apply in domestic contracts could not be 
applied. The affidavits disclose that this 
contract will be in keeping with the 
interest and further promoting the 
Indian market in Malaysia where the 
competition of the other countries in this 
trade is stated to be severe. The foreign 
importer is an important factor in Malay- 
Sia and the statistics discloseqd in their 
affidavit show that they will be able to 
influence the Malaysian market and they 
will be in a better position to serve the 
Indian interest in Malaysia more than 
any body else. This is an important point 
to be taken in international export mar- 
ket. We may also note that the peti- 
tioner had not approached NAFED with 
the credentials of other importers and as 
to their ability to serve the Indian inter- 
est in Malaysia before the contract was 
entered into. In giving preference to the 
4th respondent foreign buyer, NAFED 
has in our opinion, not acted in any way 
unreasonably or against the interest of 
the country. Individual interest should 
subserve public interest and equity is 
also in favour of the validity of the 
foreign contract. Having regard to the 
business realities and other circumstances 


prevalent in Malaysia and Singapore, we 


ya 
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are ‘satisfied that the transaction is in 
the public interest and not arbitrary or 
violative of Art. 14. 


37. For the foregoing reasons, W. P. 
3834 of 1981 is liable to be dismissed and 
it is accordingly dismissed. The rule nisi 
is discharged. But there will be no order 
as to costs. 


38. All the writ appeals arise out of 
interim orders made and in view of the 
final disposal of the writ petitions, all 
the interim orders are vacated and there 
will be an order accordingly in the writ 
appeals, There will be no orders as to 
costs in the writ appeals. 


39. For the reasons stated in W.. P. 
No. 3834 of 1981, W. P. No. 3661 of 
1981 which has been filed by another 
dealer in onions is also dismissed, and 
there will be no order as to costs. 


40. The learned counsel for the peti- 
tioners in W. P. No. 3834 of 1981 made 
an oral application for leave to appeal 
to the Supreme Court under Art. 134-A 
of the Constitution of India. The learned 
counsel for the.NAFED opposed this re- 
quest on the ground that we have mere- 
ly applied the principles of the decision 
of the Supreme Court and that therefore 
it could not raise any general question of 
public importance which need to be de- 
cided by the Supreme Court on which 
ground alone we can grant leave. It may 
be mentioned that on the legal question 
whether the State for the purpose of 
Art. 19 (6) of the Constitution is the same 
as defined in Art. 12 was raised by the 
learned counsel for the petitioners only 
for the purpose of invoking Art. 14 and 
not to be deprived of that right. On this 
part of the submission of the learned 
counsel for the petitioners, we have ac- 
cepted the contention of the learned 
counsel that the NAFED is a State even 
for purpose of Art. 14 of the Constitu- 
tion. The decisions of the Supreme Court 
on the principle applicable in deciding 
whether the action of the Governmental 
agency is arbitrary are well settled and 
we have applied those decisions to. the 
facts of the present case. In the circum- 
we consider that this is not a 
fit case in respect of which we can grant 
leave under Art. 134-A read with Arti- 
cle 133 of the Constitution. 


Order accordingly. 
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R. Ramanujam Chettiar, Petitioner v. 
The Commissioner and Secretary to the 
Government of Tamil Nadu, Food and 
Co-operative Dept., Madras-9, Respon- 
dent. 


W. P. No. 1975 of 1981, D/- 30-9-1981. 

Essential Commodities Act (10 of 1955), 
Sec. 3 — Levy Sugar Supply (Control) 
Order (1979) Cl. 2 (4) (a) and (b) — 
G. O. Ms. No. 128 Food and Co-opera- 
tion dated 24-2-1981 — Allotment of 
higher quantity of levy sugar to higher 
income group does not result in equitable 
distribution of sugar — G. O. being op- 
posed to objectives of Act and Arts. 39 
and 47 of Constitution, is invalid — Af- 
fected person can challenge G. O. under 
Art. 226 of Constitution. (Constitution of 
India, Arts. 226, 39 and 47). 


The object of the Act as indicated in 
S. 3 is equitable distribution of essential 
commodities and making them available 
at fair prices for the general public. Any 
order issued pursuant to the powers con- 
ferred by Cl. 2 (4) (a) and (b) of 1979 
Order should be aimed to achieve the ob- 
jects of the Act. Cl. 2 (4) does not in- 
vest the State Government with uncon- 
trolled and unbriddled power to evolve 
any method of distribution of levy sugar. 
The power must be exercised in a 
rational way keeping in view the objects 
of the Act. Fixation of higher quantity 
of levy sugar to higher income group 
under State Government, G..O. dated 
24-2-1981 has not resulted in equitable 
distribution of levy sugar, an essential 
commodity, to the general public and 
therefore the G. O. being opposed to the 
objectives of the Act and also the direc- 
tives under Arts, 39 (c) and 47 of Con- 
stitution, is invalid. The affected person 
has a right to challenge under Art. 226 
of Constitution the inequitable distribu- 
tion of levy sugar under the said G. O. 
AIR 1979 SC 1628 and AIR 1979 SC 478, 
Rel. on. (Paras 12, 16, 48 and 49) 
Cases Referred : Chronological Paras 


AIR 1979 SC 478 35 
AIR 1979 SC 1628 37, 48 
ATR 1959 SC 626 15 

P. R. Kumaramangalam and Kitty 
Kumaramangalam, for Petitioner; The 


Advocate General and C. Chinnaswami 
for Govt. Pleader, for Respondent. 


ORDER :—- The petitioner has prayed 
for a certiorarified Mandamus for quash- 
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ing the G. O. Ms. No. 128 Food and Co- 
operation dated 24-2-1981, and to direct 
the respondents to fix the quota sugar for 
the petitioner’s card as per law. 


2 The petitioner is a holder of a 
family card and his declared income is 
Rs. 500 per month. He states as follows: 
Till February 1981, the petitioner was 
eligible and was receiving 5 kilograms of 
Sugar every month on his ration and for 
his family at the control rate of Rupees 
3.50 per kg. Till then, every card holder 
was eligible for the said quantity every 
month. The impugned order has resulted 
in the reduction of the quota sugar to 
3 kgs. for card holders, whose monthly 
income ranges between Rs. 500 and Ru- 
pees 999. His family consists of six mem- 
bers and three kgs. of sugar is hardly 
sufficient. Therefore, he was forced to 
purchase sugar in open market at Rupees 
7.50 per kg. 


3. The jaggery which has all along 
been a cheaper substitute, is now being 
sold at Rs. 4.50 per kg., whereas levy 
Sugar costs Rs. 3.50 per kg. As the im- 
pugned G. O. which has come into 
force on 1~3-1981, caused hardship to the 
petitioner and other citizens, he had per- 
force to seek remedy in this court by in- 
voking Art. 226 of the Constitution. 


4, He claimed that Government has 
created classification on the basis of in- 
come, which has no nexus to the objects 
sought to be achieved under Essential 
Commodities Act. When it is duty bound 
to protect economically weaker sections 
of the society, it allots more sugar to the 
higher income group and less quantity 
of sugar to the lower income group, 
thereby violating Art. 14 of the Consfn, 
as the classification is arbitrary. 


5. Sugar is an essential commodity for 
the upkeeping of the human body, and 


being an instant form of energy which 


economically weaker sections of the peo- 
ple are in direct need they are forced 
to part with more money. The present 
arrangement evolved by the Government 
is opposed to the intendmenit of the Es- 
sential Commodities Act. When any other 
form of sugar is sold, at higher price than 
levy sugar, for securing an equitable dis- 
tribution of it available at fair price, the 
present classification acts counter to the 
objectives required to be achieved under 
Essential Commodities Act. The present 
classification has no sanctity or rationale 
taking into account only the card holders’ 
income and not the income of the entire 
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family and the number of persons in the 
family and hence smacks of arbitrarmess 
and is violative of directive principles of 
State policy and also public interest. 
When sugar is needed for every human 
body, and levy sugar being the cheapest 
now available in the market, to allot more 
quantity of sugar to affluent people and 
less quantity to the weaker sections of 
the community and telling them that they 
can purchase in open market to meet 
their further requirements, if any, is 
against social justice in a Welfare State. 


6. In the counter-affidavit it is stated 
that Government of India reintroduced 
the system of dual policy on sugar with 
effect from 19-12-1979, and under this 
Scheme, 65 per cent of the production in 
sugar mills will be treated as levy sugar 
for distribution to general public at a 
price fixed by Government of India 
and the remaining 35 per cent to be sold 
by the Mills in open market without any 
price control. Levy sugar thus secured is 
allotted to State Governments by the 
Central Government. Prior to 17-12-1979. 
open market sugar was being supplied to 
card holders through fair price shops at 
the scale of 5 kgs. per card per month’ in 
Madras City, District Headquarters and 
Municipal limits; 3 kgs. per card per 
month in other Municipalities and Town- 
Ships and one kg. per card per month in 
Town Panchayats and Village Pancha- 
yats. This has resulted in representations 
being made by the public that rural card- 
holders are not getting adequate quantity 
and the quantity to be distributed should 
be related to the income of the card- 
holders. 


With effect from 1-1-1978, the levy 
sugar was being distributed on per capi- 
tal basis at 425 grams per head per month, 
and it was found in practice having no 
relationship to the purchasing power and 
actual needs of the public. It was found 
that in a family having large number of 
members and not having capacity to pur- 
chase full quota, the supply was dispro- 
portionate to its needs. Whereas a family 
having purchasing power with needs for 
sugar, but with less number of members 
was getting less quantity. It is by taking 
these facts into consideration and to pre- 
vent the resale of levy sugar on premium 
by a section of cardholders, without actu- 
ally consuming it, it was decided to dis- 
tribute levy sugar on income basis, which 
has resulted in the impugned G.O. being 
issued, in and by which, the levy sugar 
came to be distributed as follows— 


1982 


Income 


Rs. 1000 and above per month 
Rs. 500 and up to Rs. 999 per month 
Up to Rs. 499 per month 


This has resulted in the cardholders in 
rural areas being enabled to get increas- 
ed supply up to a maximum of 3 kgs. as 
against one kg. only, prior to the coming 
into force of the impugned order. 


7. Government of India introduced 
dual policy in sugar with effect from 1972 
onwards and levy sugar was released 
from the Mills at such percentage, as 
may be fixed from time to time, at price 
notified, and the Mills were free to dis- 
pose of the balance stock in open market 
without any price control. This scheme 
was in force up to May 1978. Thereafter 
the control on sugar distribution was re- 
moved. The Government of India again 
reintroduced control with effect from 
17-12-1979, Till 31-12-1977, when levy 
scheme was in force, the scale of supply 
was fixed.on income basis only. It was 
only during the period from 1-1-1978 to 
May 1978 supply was made on per capita 
basis at 425 grams per head per month. 
Supply of levy sugar was also continued, 
after reintroduction with effect from 
17-12-1979 of the levy scheme by the 
Government of India. Open market sugar 
was supplied to cardholders on ‘an ad hoc’ 
basis in fair price shops to ensure the 
supply of sugar at reasonable price up to 
17-12-1979 in the proportion which has 
been mentioned above. 

The basic principle of the levy system 
is to ensure part of the requirements of 
the consumers to be met at reasonable 
prices. Only to a reasonable extent levy 
Sugar could be distributed, and Govern- 
ment is under no obligation to meet the 
full requirements of the consumers, since 
only 65 per cent of the production is taken 
over by the Government of India to be 
distributed at reasonable price. Any re- 
quirement over and above the levy sup- 
ply, should be met by the purchase of 
open market sugar. The system of distri- 
bution of sugar on family cards is in turn 
to ensure the availability of certain 
quantity of sugar at a reasonable price. 
No statutory rationing is in force, and 
hence the petitioner cannot claim that his 
requirement is more than what he is get- 
ting now and he cannot therefore con- 
tend that the policy of the Government is 
against law. Certain essential commodi- 
ties are supplied on family cards under 
the Public Distribution System through 
fair price shops to ensure availability of 
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Per card per month 


Urban areas Rural areas 
5 kgs. 3 kgs. 
3 kgs. 2 kgs. 
2 kgs. 1 kg. 


a portion of the requirements of the con- 
sumers at reasonable prices subject to 
availability of stocks. The scales of sup- 
ply are fixed taking into account the con- 
sumption pattern, purchasing power of 
the cardholders and also the availability 
of stocks. The impugned order was pass- 
ed to make sugar, which is an essential 
commodity, available at reasonable price 
to all consumers. 


8. Statistics collected in 1973 shows 
the consumption pattern and the quantity 
of consumption of sugar has been pro- 
portionately more depending upon the 
income of the persons. By the present 
system, every family is assured of a rea- 
sonable quantity of levy sugar at con- 
trolled price, and ‘if any family requires 
more sugar, it is open to it to purchase 
sugar in open market. This applies to all 
income groups whether it is lower income 
group or higher income group’. It was 
found that a family which has no pur- 
chasing power and need for sugar, was 
getting larger quantity due to large num- 
ber of family members but it had not con- 
sumed the stocks, but resold the same at 
higher prices. Whereas families with 
lesser number of members having pur- 
chasing power and need for more sugar, 
were getting less, This could be remedied 
only by taking into account the purchas- 
ing power and hence the impugned G.O. 
is not violative of the provisions of the 
Constitution or opposed to public interest. 
The scale of supply fixed by the Govern- 
ment was evolved after taking into ac- 
count ‘the need for sugar, capacity io 
purchase and the availability of levy 
stock’. If any family needs more sugar 
it may purchase it in the open market. As 
the scale of supply had been fixed on a 
rational basis, it is now made available 
to both higher and lower income groups 
in spite of scarcity, and hence the peti- 
tion deserves to be dismissed. 

9. The first submission of Mr. Ranga- 
rajan Kumaramangalam, learned counsel 
for the. petitioner, is that, Levy Sugar 
Supply (Control) Order, 1979, having 
been passed under S. 3 of the Essential 
Commodities Act (Act X of 1955) (herein- 
after referred to as the Act), the manner 
of supply designed by the State Govern- 
ment for distribution of levy sugar should 
bring about the intendment of E. C. Act, 
so as to ensure equitable distribution to 
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the public, and if it be shown that the 
method adopted for distribution does not 
bring about the avowed objects of the 
Act, it will have to be struck down. The 
respondent admits that levey sugar is 
secured from the Central Government 
and the method evolved is consequent to 
the powers conferred on it under Cl. 2 (4) 
(a) and (b) of Levy Sugar Supply (Con- 
trol) Order 1979, hereinafter referred. to 
as ‘the Order’. Cl. 2 (4) is as follows:— 


(4) Any levy sugar taken delivery of 
under sub-cl. (3) may be stored, distri- 
buted or sold— (a) where such sugar- has 
been taken delivery of by the State Gov- 
ernment in such manner as the State Gov- 
ernment deems fit; (b) in any other case, 
in accordance with such directions as 
may be issued by the State Government 
or by an officer or authority empowered 
by the State Government in this behalf.” 
Hence the right to distribute levy sugar 
is traceable to E. C. Act. The purpose for 
which the Act was passed is— 

“An Act to provide, in the interest of 
the general public, for the control of the 
production, supply and distribution of 
and trade and commerce in certain com~ 
modities.” 


10. The relevant portion of S. 3 (1) of 
the E. C. Act, 1955 is to the following 
effect— 

‘Tf the Central Government is of opin- 

fon that it is necessary or expedient to 
do so for maintaining or increasing sup- 
plies of any essential commodity or for 
securing their equitable distribution and 
availability at fair prices (or for securing 
any essential commodity for the defence 
of India or the efficient conduct of mili- 
tary operations) it may, by order, provide 
for regulating or prohibiting the produc- 
tion, supply and distribution thereof, and 
trade and commerce therein.” 
Therefore, when an order is made by in- 
voking S. 3, it must bring about ‘equitable 
distribution and availability at fair 
prices’ and it must be in the interests of 
general public. 

ii. Mr. Rangarajan Kumaramangalam 
by referring to the objects in the Bill 
would state that it was passed to check 
the inflationary trend in prices and en- 
sure equitable distribution of essential 
commodities. Neither the Preamble nor 
the Objects and Reasons of the Bill, can 
control the impact of the section. But 
preamble is a good means of findings out 
the imperativeness felt and  circumstan- 
ces which warranted passing of the Act 
and service as a key to the proper under- 
standing of it. Courts will have to inter- 
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pret sections on the words used therein, 
but to a certain extent, Objects and Rea- 
sons could be looked into, to find out the 
reasons for which the Bill was moved in 
Parliament or Legislature, and what mis- 
chiefs the Act intended to remove. 

12. Instead of proceeding on the basis 
of the objects of the Bill, it will be ap- 
propriate to refer to S. 3, to find out as 
to what was intended to be enforced or 
followed. It contemplates among others 
two essential aspects to be. implemented 
i.e., ‘equitable distribution of essential 
commodities and make them available at 
fair prices for the general public’. 

13. It is claimed by the State Govern- 
ment that it took into account (1) the 
need; (2) capacity of the purchaser and 
also (3) the availability of the stock, þe- 
fore deciding that income be adopted as 
the basis for distribution of levy sugar. 
It also asserts that the impugned order 
was passed to make sugar, an essential 
commodity, available at reasonable price 
to all consumers. Therefore, there can b® 
no area of dispute that levy sugar is an 
essential commodity and it has to. be 
equitably distributed at fair price. As for 
the price having been fixed at Rs. 3-50 
per kg., there is no dispute raised by the 
petitioner. 

14. The salient point taken is that the 
present method of distribution of levy 
sugar allotting more quantity to persong 
with higher income does not result in 
equitable distribution. It is in this per- 
spective, the impugned order will have to 
be tested. Therefore he lays emphasis on 
the point that the distribution of levy 
sugar stems out of the statutory provi- 
sions and not on any policy decisions; and 
the State is bound to evolve the appropri- 
ate and justifiable procedure for distribu- 
tion, to achieve the objects of the Act 
and not on any other basis merely be- 
cause in the Order under Cl. 2 (4) (a) it 
is stated ‘in such manner as the State 
Government deems fit’. 

15. He also refers to the decision in 
Diwan Sugar & General Mills (P.) Ltd. 
v. Union of India, AIR 1959 SC 626, 
wherein it was held (at p. 631) that 

“there is no doubt that the object of 
the Act is to secure essential commodities 
for the consumers i.e. general public at 
fair prices......... and fixation of prices af 
the ex-factory level is to ensure a fair 
price for the consumers and if such a 
system is not found to be satisfactory, 
the Government may fix both wholesale 
and retail prices also.” 

16. Thus it is clear that any tera 
passed in exercise of the power unde 
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S. 3 of the Act, should also be aimed to 
achieve the objects of the Act and what- 
ever consequent steps are taken under 
those orders should also be directed to 
achieve those objects and not otherwise. 

17. By allotting more quantity of 
sugar to higher income groups and less 
quantity to weaker sections has it result- 
ed in inequitable distribution? 

18. The impugned order takes into 
account only the income of the card 
holder, i.e. the person in whose name the 
card is issued, which turns out to be irra- 
tional and misguiding. If the card holder 
is a pensioner or a person having lesser 


income than the other members of the 
family, to proceed on the basis of the 
income of the cardholder alone, results 


in inappropriate factor being taken into 
account. It is also claimed by State Gov- 
ernment that one of the three factors it 
has taken into account is the ‘capacity to 
purchase’. If capacity is one of the pre- 
dominating factors, it should be the capa- 
city cf all the merrnbers in the family, 
who would be in need of sugar, and it 
cannot be only on the income of the card 
holder. In the present system. the num- 
ber of members in the family and to what 
extent they will be in need of sugar are 
avoided from being taken into account. 
Hence, if capacity to buy is a relevant 
factor, then the purchasing capacity of all 
the members covered by the family card 
has to be taken into account. Hence, as- 
certainment of capacity under the pre- 
sent G.O. based only on the income of 
the card holders is irrational and does 
not result in equitable distribution. 

19. State pleads that it had taken into 
account the following three factors for 
adopting income of card holder as basis 
for distribution of levy sugar. They are: 
“The scale of supply was fixed by the 
Government after taking into account 
the need for sugar, capacity to purchase 
and the availability of levy stock. If any 
family needs more sugar, it may pur- 
chase it in the open market.” 

20. To take them seriatum: Has the 
need for sugar been aSsesseq in accord- 
ance with the Act? When it is the duty 
of State to equitably distribute levy 
Sugar among general public at fair price, 
if at all the need to get it at fair price is 
felt, it can only be reflected in the kit- 
chens of the less fortunate, being the 
‘weaker sections of the society’, and not 
of what happens to affluent people, who 
can afford to get sugar in the open mar- 
ket, where it is available. 

21. It is an undeniable factor that 
sugar is required for every human body 
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as an instant source of energy, unless 
otherwise medically advised. It may be 
consumed either in the form of white 
sugar or brown sugar or jaggery. Capa- 
city to purchase is different from need for 
sugar. There can be no two different 
yard sticks, in the required intake of 
sugar for human being, whether the per- 
son is affluent or belongs to the weaker 
Sections of the society. The need for sugar 
cannot be determined on the basis of in- 
come, but‘on the basis of minimal re~ 
quirements of every human being. There- 
fore, if less quantity of sugar is made 
available to cardholders with more mem- 


, bers in the family, it would only result 


in the nutritional level being reduced, 
when under Art. 47 of the Constitution 
it is provided that the “State shall regard 
the raising of the level of nutrition and 
the standard of living of its people and 
the improvements of public health as 
among its primary duties.” 


22. Sugar is imperative to build up 
nutritional content in human body and 
State while selling it, has to devise its 
system as to subserve these orders and 
not to overlook them. Hence, in evolving 
the manner of distribution through State. 
it must not swerve away from these to 
be achieved, whereas assessment of need 
has been oriented and coupled with in- 
come and not by reference to the objec- 
tives to ba achieved, under the Act and 
the Constitution. Therefore the need for 
consuming sugar cannot be related to in- 
come but should be looked upon on the 
basis of minimal requirements of each in- 
dividual, which has been overlooked in 
passing the impugned order. 


23. The next aspect taken into account 
is ‘capacity to purchase’. Can purchasing 
capacity be a relevant factor or what 
should have been done is to supply the 
requirements of weaker sections of so- 
ciety, which should have prevailed, with 
State particularly when levy sugar is 
sold at fair price? Is it the ability to buy 
without experiencing strain of purchase 
or to make levy sugar available to less 
fortunate to the extent needed for them 
and thus bring it within their capacity, 
that should prevail for satisfying the re- 
quirements of the Act? 


24. The directives in the Act on this 
essential aspect had not been properly 
applied when essential commodities are 
to be distributed on ‘equitable basis and 
at fair price’. This statutory prescription 
is intended to protect the less fortunate 
and such sections of the Society with 
meagre income from the harmful effects 
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of being compelled to buy their basic re- 
quirements at higher prices. One of the 
objects in the moving of the Bill, was to 
protect them from inflationary trends 
which impelled the passing of the Act. If 
‘capacity to purchase’ is to be looked into, 
without any reference to any of the ob- 
jects to be achieved under the Act, then 
certainly persons who are possessed of 
more money can purchase anything and 
everything whether there is absolute 
need for them or not, Why then requisi-~ 
tion sugar under levy scheme from sugar 
mills? 


When distributing levy sugar, it is ob- 
ligatory on the State to focus on the 
capacity of the purchasers in the correct 
perspective, bearing in mind the circum- 
stances in which the weaker sections of 
the Society are placed and the necessity 
for providing them their basic require- 
ments in life, at fair price. When an es= 
sential commodity is required for sus- 
tenance of such people, with their mea- 
gre resources, they cannot get it, unless 
priced less, and reserved for them in 
larger quantities. If they are to buy al 
a higher price, they would be compelled 
to forego it when their chance to get 
Sugar is thus limited, it is all the more 
necessary to enable them to have it with- 
in their means or capacity. If only the as- 
pect of capacity had been applied in this 
correct perspective, it would have result~ 
ed in more sugar given to them than to 
the affluent people or at least distribut- 
ing it on per capita basis. 


29. A person having lesser income 
certainly cannot, without experiencing 
Shortage of funds, buy sugar at market 
rate, which was claimed to be ranging 
around at Rs. 7-50 per kg. where as if 
made available at levy sugar rate, what- 
ever he requires up to permissive limit, 
he will avail of and if not, forgo the 
Supply earmarked for him. 


26. It is not for the State to presume 
that less fortunate will not be in need of 
sugar, and that, even in getting an essen- 
tial commodity, they should be less for- 
tunate. In this context, it is pertinent to 
refer to a claim made by the petitioner 
that as on date jaggery is being sold at 
Rs. 4.50 per kg. whereas levy sugar is sold 
at Rs. 3.50 per kg. He asserts that no 
other substitute for sugar is available at 
a cost less than levy sugar. This claim is 
not refuted in the counter affidavit filed 
by the State, Therefore, as on date, it is 
only the levy sugar which is the cheapest 
form of nutrition and which is required 
for the weaker sections of the public, 
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and to tell them that to supplement their 
needs, they should buy in open market 
at higher price like Rs, 7-50 per kg, is 
an unreasonable approach and would 
further reduce their capacity to meet 
other requirements in life. It is only fa- 
milies of less income, which are in need 
of essential commodities to be supplied 
at fair prices, and the aim of the State 
should be to enable them to secure as 
much quantity as may be possible, from 
and out of the stocks entrusted to the 
State Government by the Central (Gove 
ernment, under levy scheme, 

27. It is claimed by the State that if 
is under no obligation to meet the full 
requirements of the consumers, when 
only 65% of the production is taken over 
by the Government of India, as levy 
sugar. But whatever quantity is allotted 
to the State Government has to be equit« 
ably distributed, and in evolving the 
method of distribution, it shall not result 
in less fortunate being placed in a disad- 
vantageous position by being allotted less 
quantity, particularly when the cost of 
levy sugar is disproportionately low, and 
when it has become the cheapest form of 
sugar availablesin market. If affluent 
cardholders are given more quantities of 
the cheapest form of sugar then such a 
system is contrary to the provisions of 
the E. C. Act, and does not bring about 
an equitable distribution. Larger quanti- 
ties supplied by adopting income as the 
basis, has now resulted in families which 
can well afford to buy open market sugar, 
being enabled to secure the required 
sugar at the cheapest rate prevailing in 
the country, whereas families having 
lesser income, but having the same num- 
ber of members are compelled to buy 
sugar at more than double the price of 
levy sugar. The main aim in compelling 
sugar mills to part with 65% of their 
stocks at far less price is defeated by 
Government of Tamil Nadu issued larger 
quantities to persons with better income, 

28. Under the present system, the in< 
come of the cardholders is divided into 
three groups, aS above stated. Po find oul 
how far from the view point of capacity 
to purchase this method results or not im 
equitable distribution, the following com-~ 


‘ parative analysis will disclose that what 


should be aimed at is to make it avail 
able within the capacity or reach of every, 
citizen and not whether he has the capas 
city to buy or not. It is the concern of 
the individual to buy, if he wants, or 
forgo, if he cannot afford. i 

99. But when he/she decides to buy, 
it shall be available on equitable basis, 
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In a family where the cardholder earns 
Rs. 499 per month, the family gets two 
kgs, of levy sugar. Whereas a family with 
same number of persons in which the 
cardholder earns Rs. 1000 per month, 
gets 5 kgs. of levy sugar. The cost of three 
kgs. of levy sugar is Rs. 10-50. Can it be 
said that the family which gets 2 kgs, of 
levy sugar and which is in need of 5 kgs. 
may not afford to pay Rs. 10-50, but may 
afford more than double that amount, if 
that family is to purchase sugar in open 
market? In the counter-affidavit, the 
State has taken up the stand that if such 
families require over and above the levy 
sugar, they may purchase in open market. 
If for satisfying their requirements, in 
the opinion of the Government, less for- 
tunate families have the wherewithal to 
go to open market, can it be said that 
they do not have the capacity to buy 
sugar at concessional rate, if same quan- 
tity is allotted to them? The primordial 
purpose for which essential commodities 
are distributed through publice distribu- 
tion system by invoking the provisions 
of E. C. Act, is devoted to make these 
commodities available to weaker sections 
of the Society, at fair prices, and that, 
within their capacity they could get them, 
and their inability to buy in open market 
should not stand in their way of consum- 
ing or getting essential articles/goods. 


30- Looked at trom this viewpoint 
‘capacity to purchase’ which has been 
taken into account, as one of the factors 
has not been correctly focussed at provi- 
sions of the E. C. Act, but on a general 
impression derived from statistics of 
1973, that a person is in need of more 
sugar, having more money and having 
capacity to purchase more sugar, State 
should give him more quantities. ‘Capa- 
city to purchase’ is only ability to buy or 
what a person can afford, which is an 
irrelevant factor, if more quantity is 
allotted on ability to buy. This has no 
nexus with the objects to be achieved 
under the Act. 


31. Poor people will be highly dis- 
heartened to read the claim of the State 
‘ Government in the counter affidavit, 
wherein it is stated— 

“If ony family needs more sugar, it may 
purchase it in the open market. This 
applies to all income groups whether it 
is lower income group or higher income 
group.” 

No Welfare State can ever look upon the 
scheme of distribution of essential com- 
modities in this manner, being fully 
aware that the lower income groups, 
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when in need of essential commodities 
should be allowed to purchase at minimal 
prices. 

32. The third aspect taken into ac- 
count is ‘availability of levy sugar’. It is 
only from and out of the quantities avail- 
able, the equitable distribution has to be 
achieved, but merely because less quan- 
tity than what would be required for 
total consumption in the State is alloted, 
it would not justify supplying more quan- 
tity of sugar to cardholders of higher in- 
come, It is only when the available quan- 
tity is less, the necessity arises for pro- 
viding less fortunate with their required 
food articles at fair price. leaving it to 
the higher income group to secure its re- 
quirements in the open market, where 
the articles are available, but at higher 
prices. The system to be followed, under 
levy scheme is different, from that would 
obtain when statutory rationing is in 
force, in a contingency when articles are 
under scarce supply and not available for 
one and all, within easy reach. Alongside 
levy sugar, when sugar is made available 
in open market, the approach should be 
only to provide the less fortunate with 
their required supplies by a method 
where it does not tilt in favour of higher 
income group. 

33. There coull be no infirmity in tak- 
ing into account the quantity allotted to 
the State as a factor for fixing up the 
quantum of sugar that could be supplied 
on an equitable basis, A consumer can- 
not demand that the entirety of his re- 
quirements should be met from and out 
of levy sugar, if the State is not possess- 
ed of any sufficient quantity to satisfy 
the requirements of all the consumers in 
this State. 

34. The next line of attack on the im- 
pugned order is that, the State which has 
intended in distribute essential commodi- 
ties, has to avoid any form of irrational 
distribution of levy sugar, unjustifiably 
among the sections of the public and par- 
ticularly to the detriment of weaker sec- 
tions of the society. Adoption of income 
as the basis without reference to the 
needs of all the members under the card- 
holders, or about the minimal require- 
ments of every person to secure sugar for 
his sustenance at fair price but to confer 
upon people with higher income the bene- 
fit of securing sugar at the lowest price, 
acts against directive principles of the 
State policy, and also violates Art. 14 of 
the Constitution. Classifying citizens on 
income basis is admissible, as found in 
levying higher rate of taxes on persons 
earning more, but what is being consider- 


268 Mad. 


ed with reference to impugned order, is 
about allotting more quantity to affluent 
sections of society, when it must be to 
help the lesser income group to get their 
required quantities. It may be based on 
scientific assessment of minimal intake of 
sugar required for each individual in con- 
junction with quantity available with or 
allotted to the State. When sold at cheap- 
est rate it may evolve a method which 
may even result in less fortu- 
nate being given more quantity 
to bring about equities, in their hav- 
ing required sugar in their kitchen within 
their capacities. 

35. Hence, there is no nexus between 
the quantities fixed on income basis or 
classification, adopted in the impugned 
G.O. Counsel for the petitioner refers to 
the decision in In re the Special Courts 
Bill 1978, AIR 1979 SC 478, wherein it has 
been held that there must be an intelli- 
gible differentia when classification is 
adopted, failing which it would result in 
such classification being struck down. 
While dealing with In re Special Courts 
Bill 1978 on the aspect of providing a spe- 
cial procedure, for trial of certain types 
of cases, it is stated (at p. 505) as follows: 


“If the classification was valid, persons 
who were grouped together and who 
were distinguished from others who were 
left out of the group on an intelligible 
differentia could legitimately be tried by 
a different procedure even if it was more 
onerous, provided the differentia had a 
rational relation to the object sought to 
be achieved by statute in question.” 

96. Classification adopted, must estab- 
blish that it is formulated to achieve the 
objects enshrined in the statute. There 
can be classifications of affluent or middle 
class or weaker sections etc., of the pub- 
lic, which in fact exists. But what is re- 
quired of the State to justify is, by alopt- 
ing such a classification for the distribu- 
tion of levy sugar and fixing higher quan- 
tities for better placed families it sub- 
serves the objects to be achieved under 
the Act. If by such a classification, the 
well to do people are supplied with more 
quantity of sugar af the cheapest rate, 
which in turn results in lower income 
group, when in need’ of sugar to pur- 
chase it in open market at more than 
double the price of the levy sugar, then 
the classification is irrational, unintelli- 
gible and unjust. 

37. He then refers to the decision in 
R. D. Shetty v. International Airport Au- 
thority, AIR 1979 SC 1628 wherein it has 


been held as follows— 
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“After attainment of independence and 
during the past three decades, the Gov- 
ernment being conscious of socic-econo- 
mic justice and functioning as a welfare 
State it has become the dispenser of spe- 
cial services and provider of a large 
number of benefits to public. The valu- 
ables dispensed by Government take 
many forms, but they all share one char- 
acteristic and they are all of several kinds 
and what is given by the Government 
may be in the nature of legal rights but 
the large majority of them are in the 
nature of privileges. They are all not to 
be regarded as guarantee furnished by 
the State but blessed with legal protec- 
tion and therefore the State cannot with- 
hold, grant or revoke such privilege at 
its pleasure. Some interests in Govt. 
largesse formerly regarded as privileges, 
have been recognised as rights while 
others have been given legal protection 
not only by forgoing procedural safe- 
guards but also by  confining/structuring 
and checking Government discretion in 
the matter of grant of such largesse. The 
discretion of the Government has been 
held to be not unlimited, in that the Gov- 
ernment cannot give or withhold largesse 
in its arbitrary discretion or at its sweet 
will. 


The Government while dealing with 
the public and granting largesse it can 
never act arbitrarily like a private Įm- 
dividual and deal with citizens as it 
pleases, but its action must be in con- 
formity with standard or norm which is 
not arbitrary, irrational or irrelevant. 
If the Government departs from such 
standard or norms, its action would be 
liable to be struck down, unless it is able 
to show that the departure made by it 
was not arbitrary, but based on some 
valid principle, which in itself was non- 
irrational, unreasonable or discrimina- 
tory.” 


38. To proceed on these lines, levy 
sugar, which is requisitioned by invoking 
E. C. Act, cannot be distributed by the 
State Government by adopting a method 
which enables better placed persons to 
get more sugar at the cheapest rate. 


39. It is claimed that by allowing the 
lower income group to avail of sugar on 
per capita basis or on an ‘ad hoc’ basis, 
it has resulted in families which have no 
capacity to purchase levy sugar, and sell 
at higher price. When the Government 
assumes responsibility of fair distribution 
of essential commodity by passing “the 
Act” and “Orders” thereunder, it is ex- 
pected to enforce the distribution system 
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effectively and efficiently. If there are 
abuses committed, it is duty bound to 
take prompt action. Because of difficul- 
ties countenanced to prevent such con- 
travention, it cannot adopt a classifica- 
tion to the detriment of the weaker sec- 
tions of the Society for whose benefit 
alone, Government of India has assumed 
powers to collect by way of levy, 65% 
of the production of sugar, at a far less 
price than the real value of the sugar. 


40. Art. 39 (c) of the Constitution is 
referred to, to contend that the State 
shall in particular, direct its policy to- 
wards securing the operation of the eco- 
nomie system, in a manner which does 
not result in the concentration of wealth 
to the common detriment. If the required 
quantity of sugar is supplied at a lesser 
rate to well to do families, it results in 
more concession extended to them which 
in turn allows only lesser quantity made 
available to lower income groups, and 
thereby force them to buy sugar at higher 
rate, which would erode their resources 
and in this way, it acts against directive 
principles contained in this Article. It is 
obvious that no distribution system can 
be so evolved, to retard the achievement 
of any of the directive principles in the 
Constitution. 

41. Article 47 of the Constitution is 
also referred to and to a certain extent 
it is also relevant in the sense that the 
level of nutrition of the people will have 
to be improved and admittedly as on date 
when levy sugar is the cheapest source 
for instant energy to be acquired by the 
weaker sections of the people, the classi- 
fication adopted has not taken note of 
this Article. 


42. The next objection is that, evolv- 
ing a procedure in 1981, State had relied 
upon a survey made by the Department 
of Statistics in 1973: it is justiciably 
claimed that it cannot relate to present 
circumstances. I+ is undeniable that there 
has been rapid change among the people, 
regarding the pattern of consumption of 
commodities. At no distance past, we 
consumed beverages with sugar in vil- 
lages, whereas presently sugar has found 
its way even to remote hamlets and asked 
for as a basic household requirement. 
When noticeable changes have taken 
place in the consumption pattern of food 
it cannot be said that the department of 
Statistics has surveyed the consumption 
existing as on date. Counter-affidavit does 
not anywhere state that any statisties 
during the past eight years had been pre~- 
pared, and even if available, while pass- 
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ing the impugned G.O. they were taken 
into account. The State cannot rely upon 
decrepit statistics. 

43. The next aspect is, whether there 
was need for introducing this method 
when with effect from 1-1-1978, levy 
sugar was being distributed on per capita 
basis at 425 grams per head per month. 
What is claimed is, large number of fami- 
lies have not consumed but resold for 
higher prices. Further in Assembly it 
was demanded that income should be 
the basis and that rural cardholders 
were not getting adequate quantities. As 
already stated these are not sufficient 


‘grounds to fix quantities to be supplied, 


as evolved in the impugned G.O. It is 
common practice and knowledge that any 
commodity when distributed under pub- 
lic distribution system, will have to take 
into account the individuals as a predomi- 
nating factor, and if the State is not 
possessed of sufficient quantity for distri- 
bution, it has to reduce the quantity per 
head. Merely because rural cardholders 
experienced difficulty, it would not be a 
justification to issue larger quantities to 
higher income groups. When it is possi- 
ble to distribute with a tilt in favour of 
less fortunate by taking into account the 
number of persons who are covered by 
a family card, depending upon the quan- 
lity allotted to State. Merely because 
some have sold sugar and the State had 
not taken stern steps against them, the. 
entire lower income group should not ba 
deprived from securing their required 
supply at fair price and in an equitable 
manner. Rather, the aim must be so di- 
rected to give them their entire require- 
ment, when the cheapest rate is fixed for 
levy sugar. It is not claimed in the coun- 
ter-affidavit that by allotting levy sugar 
on per capita basis it has resulted in in- 
equitable distribution or that it could not 
be sold at fair price to the public. 

44. The learned Advocate General in 
meeting these points would plead that 
there has been a certain classification 
adopted for rural and urban people, and 
when the consumption pattern in respect 
of sugar is different from the consump- 
tion pattern for other commodities, the 
income of the cardholder alone being 
taken into account for fixing higher quan- 
tities to them, has not resulted in inequi~ 
table distribution. He further contended 
that what was required is the household 
consumption or requirement of families. 
Less fortunate people do invariably con- 
sume beverages outside their household 
during the course of their employment. 
They buy in canteens or hotels or in other 


270 Mad, 


places and therefore, what was required 
to be looked into was their household re- 
quirement of sugar, and not otherwise, 
and that quantities fixed have found ac- 
oe with them and they are satis- 
ed. 

45. As for the nutritional aspect, he 
contends that the quantity of sugar re- 
quired is available in different forms 
outside the household, and when the sale 
of levy sugar is well balanced, the im- 
pugned G.O. had not resulted in any hard- 
ship to any section of the society, where- 
as when the earlier procedure on per 
capita basis was enforced, several repre- 
sentations were received from the public 
about inadequate supply to rural card- 
holders and the issue was also raised in 
the Legislative Assembly by making a 
demand for levy sugar to be supplied on 
income basis and not on flat basis. 


46. As for the categorisation of card- 
holders on their income into three groups, 
he pleads that it has to be fixed within 
certain brackets of income, and it has not 
been shown as to how far it prejudices 
fhe larger sections of the public. 


47, He refers to cl. 2 (4) (a) of Levy 
Sugar Supply (Control) Order, 1979, 
which confers the power on the State 
Government to store, distribute or sell 
sugar in such manner as the State Gov- 
ernment deems fit. Hence his contention 
is that, it being entirely left to the State 
Government to evolve any method it 
chooses to adopt, it is not justiciable in 
court, 


48. This contention lacks strength in 
that it is not a policy decision or an 
administrative Act wherein the State 
Government can act without being cir- 
cumscribed by any provisions on any 
statute or the provisions of the Constn. 
After the decision of the Supreme Court 
in AIR 1979 SC 1628 when the Govern- 
ment while dealing with the public and 
granting largesse it can never act arbi- 
trarily, but its action must be in confor- 
mity with the standard which is rational; 
and more so when under the provisions 
of Act, it is bound to bring about equit- 
able distribution among the general pub- 
lic, the affected person, has a right to 
challenge the inequitable distribution by 
the State of a commodity, which is es- 
sentially needed by him for his susten- 
ance. Therefore the enablement provid- 
ed under cl. 2 (4) (a) of the ‘Order’ has 
not invested the State Government with 
any uncontrolleg and unbridled power 
to decide on the basis without being 
questioned by affected citizens. Hence, 
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it is for the State to justify that the 
method evolved by it, is equitable and 
the object or the purpose for which 
Sugar is requisitioned from sugar mills 
is utilised to bring about the equitable 
distribution among the general public. 

49. In the light of what has been 
stated above, fixation of a higher quan- 
tity of levy sugar to higher income 
group having not resulted in equitable 
distribution of an essential commodity to 
the general public, the impugned G. O. 
deserves to be quashed. Since quashing 
the impugned order with immediate ef- 
fect would result in dislocation in sup- 
ply of sugar and the general public 
would thereby be greatly affected, this 
court considers that it would be just and 
proper to grant the relief of certiorarified 
mandamus as prayed for, operating on 
and from 1-1-1982, within which time, 
it is well open to the State to evolve a 
method of distribution in accordance 
with the law, failing which the writ of 
certiorarified mandamus would become 
Operative on and from 1~1-1982, 

50. The petitioner being a person with 
declared income of Rs. 500 per month 
has taken up the task of instituting the 
proceedings so as to benefit the general 
public apart from himself in bringing 
about equitable distribution of an essen- 
tial commodity and hence he deserves 
to be granted costs in this writ petition. 

51, In the result, the writ petition is 
allowed with costs. Advocate’s fee is 
fixed at Rs. 250/- (Rs. two hundred and 
fifty). 

Petition allowed, 
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R. Seshier, Petitioner v, T. Ayyachi 
Ambalam, Respondent, 


C. R. P., No. 3367 of 1978. D/- 28-9- 
1981. l 

Tamil Nadu Cultivating Tenants Pro- 
tection Act (25 of 1955) S. 3 (4) — Ap- 
plication under S, 3 (4) to evict tenant 
for non-payment of rent — Authorised 
Officer cannot reduce rent on ground of 
damage to crops, 

In an application by the landlord 
under S. 3 (4) to evict the cultivating 
tenant for non-payment of fair rent, the 
Authorised Officer has no jurisdiction 
to remit or reduce the fair rent on 
ground of failure of or damage to crops. 
(1959) 1 Mad LJ 122 Rel. on. (Para 3) 
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Cases Referred : Chronological Paras 
(1959) 1 Mad LJ 122:71 Mad LW m 


S. Subbiah, for Petitioner; S. Chidam- 
baranathan, for Respondent. 


ORDER :— This revision is preferred 
by the landlord, Seshier, against the 
order in T. C. T. P. No. 171 of 1977 on 
the file of the Authorised Officer (Land 
Reforms), Madurai, granting remission 
of the rent payable by the respondent- 
tenant, Ayyachi Ambalam, in an ap- 
plication filed by the revisicn petitioner 
for eviction of the respondent, 

9 The case of the revision petitioner 
was that the respondent-tenant has not 
paid the fair rent fixed for the first 
bogam of fasli 1387 and therefore he 
should be evicted, ‘The contention of 
the respondent was that there was no 
proper yield due to heavy rains and 
pest infections and that there was only 
40 per cent yield, The learned Authoris- 
ed Officer on the evidence of P. W. 2, 
karnam of the Sholavandan village, 
came to the conclusion that there was 
only 40 per cent of the normal yield 
from out of the lands and ordered pay- 
ment of proportionate rent. The land- 
lord challenges that order of the Au- 
thorised Officer. 

3. Mr. Subbiah, learned counsel for 
the petitioner, contended that the Au- 
thorised Officer will have no jurisdiction 
to grant remission or to order propor- 
tionate payment of fair rent in view of 
the fact that there is no provision in 
Act XXV of 1955, as amended by Act 
14 of 1956. This contention appears to 
be well founded. The landlord in this 
case filed an application under S. 3 (4j 
of the said Act to evict the cultivating 
tenant as he has not paid the rent for 
the first bogam of fasli 1387. A read- 
ing ofS. 3 (4) (b) shows that on re- 


ceipt of an application, ithe Revenue 
Divisional Officer shall after giving 
reasonable opportunity to the landlord 


and the cultivating tenant to make 
their representations, shal] hold a sum- 
mary inquiry into the matter and pass 
an order either allowing the application 
or dismissing it and in a case falling 
under Cl. (a) or cl. (aa) of sub-see, (2) 
in which the tenant has not availed of 
the provisions contained in sub-sec. (3), 
the Revenue Divisiona] Officer may al- 
low the cultivating tenant such time as 
he considers just and reasonable for de- 
positing the arrears of rent payable 
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by the cultivating tenant under the Act 
and on such payment, the tenant shal 
be deemed to have paid the rent and 
if he does not pay the rent, the Revenue 
Divisional] Officer may order evicting 
him. It is therefore obvious that the 
officer acting under this Act has either 
to allow the application or fo dismiss it 
after hearing the representations of the 
parties who have been served and in 
case he finds the tenant is jn arrears, 
he may, in his discretion grant some 
time for depositing such arrears and if 
the cultivating tenant does not comply 
with the order, he may pass an order 
of eviction. There is nowhere any pro- 
vision in this Act for the Authorised 
Officer to pass an order reducing the 
fair rent fixed and directing the culti- 
vating tenant to pay proportionate rate 
of rent even assuming that the crops 
were damaged, by rain and pests. It 
therefore appears to me that the Auth- 
orised Officer wil] not have jurisdiction 
to grant remission of the rent fixed 
in other proceedings, It is not disputed 
and it is also seen from Ex. B. 1 and 
also from the order of the learned Au- 
thorised Officer that fair rent has been 
fixed in respect of the land of the re- 
vision petitioner cultivated by the 
tenant respondent. In Ramaswami 
Gounder y, Perianna Moopan, (1959) 1 
Mad LJ 122, Ramachandra Iyer J. as he 
then was, took the view that a Revenue 
Court under the Madras Cultivating 
Tenants Protection Act will not have 
the power to remit the rent due by a 
tenant on the ground of failure of crop, 
I am in respectful accord with this view 
of the Jearned Judge and as the Auth- 
oriseq Officer has clutched at the jurisdic- 
tion not vested in him, this revision has 
to be allowed and is hereby allowed. 
The tenant has therefore to pay the full 
arrears of rent. The result is the order 
of the Authorised Officer is set aside. 


4, Learned counsel for the petitioner 
and the respondent now agree that the 
tenant can deposit Rs. 1000 in full 
quit of the amount due for the first 
bogam of fasli 1387 within a period of 
two months from this date and if the 
tenant does not pay the rent, the land- 
lord may take such action for evicting 
the tenant. Accordingly, the tenant is 
granted two months’ time for deposit of 
the amount of Rs. 1000 (Rs. one thou- 
sand only) in addition to the sum of 
Rs. 741, already deposited into the 
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court of the Special Deputy Collector, 
Revenue Court, Tirunelveli, failing 
which the landlord: may take steps to 
evict the tenant. There will be no 
order as to costs in this revisions. 
Revision allowed. 
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; SATHIADEV, J 
K. Jayaprakash, Petitioner v, The Ex- 
ecutive Authority, Tiruthangal Town 
Panchayat, Respondent, 


W. P. No. 353 of 1979, D/- 25-9-1981. 


Tamil Nadu Panchayat Rules, R. 10 
(3) — Special] revision of property tax 
— Grounds of enhancement should he 
furnished, 


Mere issue of special notice to en- 
hance property tax is not enough but re- 
presentations of the owner opposing the 
proposed enhancement should be cons 
sidered and disposed of, It is obligatory 
for the authority to disclose in the no- 
tice the reasons for the proposed en- 
hancement, This is more so when the 
Rules provide for a revisional remedy 
since without those reasons the land- 
lord cannot prefer an effecfive revision 
petition, Remedies under the Rules can- 
not be reduced to ineffectivaness. Thus 
a notice without the reasons for enhance- 


ment is unsustainable. (1978) 1 Mad 
LJ 93, Foll. (Paras 3 and 4) 
Cases Referred : Chronological Paras 


(1978) 1 Mad LJ 93:91 Mad LW 110 3 

D. Raju, for Petitioner, C. Chinnasami, 
for Govt, Pleader, for Respondent 

ORDER :— This writ petition is filed 
against enhancement of property tax in 
between the general revisions, and, 
according to the petitioner, when respon- 
dent has issued a special notice of house 
tax amendment under R. 10 (3) of the 
Rules issued under Tamil Nadu Pan- 
chayat Act, 1958, dated 15-4-1976, he 
has failed to disclose the reasons which 
prevailed for making a special revision. 

2. Rule 10 (3) enables the execuhve 
authority to make a special revision bul 
it can be done by him after intmating 
ey a special notice to the owner or oc- 
cupier of the house that the petition for 
revising the assessment wil] be con- 
sidered, if it reaches the Panchayat 
Office within thirty days from the date 
of service of such: notice. 


ZY/CZ/G7/81/JRM/SNV 


K. Jayaprakash v, Bxecutive Authority 


hd 


\ A. I. R. 


_ 3 Hence it is not sufficient to merely 
issue a special notice and straightway 
enhance the tax unless the representa- 
tions made by the petitioner opposing 
the proposed enhancement of tax had 
been considered and disposed of. The 
notice served on the petitioner does not 
State the grounds which prevailed upon 
the executive authority to revise the tax 
demands. In the absence of such dis- 
closure, as held in Dalavai y, Govt. of 
Tamil Nadu, (1978) 1 Mad LJ 93 when- 
ever special notice is issued, it is obliga- 
tory for the concerned tax authority to 
disclose reasons for the conclusion arriy- 
ed at therein. No doubt the said decision 
was rendered under the Tamil Nadu City 
Municipal] Corporation Act, but, the prin- 
ciples enumerated therein would be 
equally applicable in respect of the 
Specia] notice issued under the Pan- 
chayat Act. The jearned J udge stated-— 

“Unless the assessee is told as to 
what is the reason for the enhancement 
in the assessment, he may not know on 
what ground the enhancement has been 
made. In such cases, he may not be able 
to put forward his objections specifically 
and effectively.” 

4. Apart from this reason stated 
in the said judgment, there is yet an- 
other factor, which also has to be taken 
note of, it being when the Rules them- 
selves provide for revision petition, un- 
less the assessee knows the grounds on 
which enhancement has been made, it 
would not enable him to prefer effecti- 
vely a revision petition. Remedies pro- 
vided under the Rules or énactments 
cannot be reduced to ineffectiveness. 
To make them effective and purposeful 
remedies, particularly when an appeal 
or revision is provided, it is incumbent 
on the origina] authority to state the 
reasons for the conclusion arrived at. 
Therefore, it is all the more necessary 
for the executive authority to furnish 
the reasons, so that, the remedy provid- 
ed under the Rules could be effectively 


and successfully utilised by affected 
parties, 
5 In this matter, there being no such 


order passed, and served on the peti- 
tioner except the specia] notice issued in 
a printed form furnishing therein the 
extent to which the tax is being raised; 
it becomes all the more necessary to 
remit the matter to enable the respon- 
dent to deal with the matter afresh by 
passing an order justifying the enhance- 
ment. 
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6. It is stated that during the, pen- 
dency ofthe writ petition, he has had the 
advantage of an order of stay of the 
recovery of the enhanced rate of tax. 
Therefore, till orders are passed as 
directed above, the petitioner would be 
entitled to the same benefit of continu- 
ing to pay taxes at the same rate, but, 
this would not confer upon him any 
right to later on claim, that he would 
not be liable to pay any enhanced rate 
of tax that may be fixed for the period 
involved in the writ petilions and for 
later years. With these directions, this 
writ petition is allowed. No costs, 

Petition allowed. 
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SHANMUKHAM. J. 


State Industries Promotion Corpora- 
tion of Tamil Nadu Ltd., Sipcot, Ap- 
plicant v. M/s. Arvind Distillery and 
Chemicals Ltd., Madras and others, Re- 
spondents, 

Appin, No, 1974 of 1981, D/- 14-9-1981. 


Letters Patent (Mad), Cl. 12 — Suit 
for land — Suit for recovery of amount 
due on mertgage property situated out- 
side territoria} jurisdiction of Madras 
High Court — H is not a suit for land 
— Leave to file suit granted. (1904) 
ILE 27 Mad 157, Dissented from; AIR 
1952 Bom 75 and AIR 1929 Mad 721 
(FB), Rel. on. (Paras 4, 5, $) 


Cases Referred: Chronojogical Paras 

(1972) 76 Cal WN 807 4 

AIR 1952 Bom 75 4 

AIR 1950 FC 83 4 

AIR 1929 Mad 721 (FB) 4 

(1912) 23 Mad LJ 726:1912 Mad w 
974 


(1909) ILR 33 Mad 131: 20 Mad LJ 103 


(1904) ILR 27 Mad 157 3, 4 
(1872) 9 Beng LR 171 4 


G. Rajan, for Applicant; T., Raghavan, 
for Respondents, 


ORDER :— The interesting question, 
which may often come up for considera- 
tion and which is involved in this ap- 
Plication, is whether the suit for re- 
covery of the amount due on a mortgage 
of property situated outside the terri- 
toria] jurisdiction of this Court, is a suit 
for land. 


CZ/DZ/B227/82/TGD/VCD  . 
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2. Appln, No. 1974 of 1981 is by the 
plaintiff for leave to institute this suil 
On the allegation that as the title deeds 


.were deposited at Madras, the part of 


cause of action arose within the local 
limifs of this Hon'ble Court's ordinary 
original jurisdiction and that notwith- 
standing the property being outside the 
local limits, the syit is not for land. 
The application is laid under Cl. 12 
of the Letters Patent, The said pro- 
vision reads as follows :-—. 


12. Original jurisdiction as to suits— 


And we do further ordain that’ the 
said High Court of Judicature at Madras, 
in exercise of its ordinary original civil 
Jurisdiction, shal] be empowered to re- 
ceive, try, and determine suits of every 
description if, in the case of suits for 
land or other immovable property such 
land or property shal] be situated, or, 
in all other cases, if the cause of ac- 
tion shall have arisen, -either wholly, 
or, in case the leave of the Court shall 
have been first obtained in part, within 
the local limits of the ordinary origi- 
nal jurisdiction of the said High Court, 
or if the defendant at the time of the 
commencement of the suit shal] dwell 
Or carry on business or personally work 
for gain, within such limits, except that 
the said High Court shal} not have 
such origina] jurisdiction in cases fall- 
ing within the jurisdiction of the Smal! 
Causes Court at Madras, in which the 
debt or damage, or value of the pro- 
perty sued for does not exceed one hun- 
dred rupees”, 

3. There is, of course, a direct auth- 
ority of this Court in Nalum Lakshmi 
Kantham v. Krishnaswamy Mudaliar 
(1904 ILR 27 Mad 157). On the follow- 
ing facts that plaintiffs in their plaint, 
prayed inter alia, that certain lands the 
title deeds relating to which had been 
deposited with them by the defendants 
might be sold, and the proceeds applied 
to the payment of the debt due to plain- 
tiffs by defendants, and that all the 
lands were situated outside the original 
jurisdiction of the High Court. Moore, 
J. held that the suit was one for jand 
or other immovable property withia 
the meaning of Art. 12 of the Letters 
Patent, and the Court had no jurisdic- 
tion. This was simply followed by 
Bakewell, J.. in the Officia] Assignee of 
Madras v, T. C. Ramaswamy lyengar 
(1912) 23 Mad LJ 726, for the learn- 


a 
ra) 


274 Mad, S. I, P. Corpn, of T. N. Ltd. v. M/s, Arvind D. & C. Ltd. 


ed Judge has observed at page 727 as 
follows :— 


“A suit to get rid of an incumbrance 
on land appears to me a suit for land 
equally with a suit to enforce or obtain 
a charge upon land see Nalum Lakshmi 


Kantham vy. Krishnaswami Mudaliar 
(1904) ILR 27 Mad 157. Sundara Bai 
Sahiba v. Tirumal Row Sahib  ( (1909) 


ILR 33 Mad 131), since in each casa 
the plaintiff claims an interest in the 
land and asks the Court to enforce his 
right: in the first case he asks for the 
entire interest in the Jand and in other 
cases for a partial interest only, and 
the former is therefore more clearly a 
suit for the land”, 


4, But I find there are = substantiai 
and sound grounds which refrain me 
from accepting the principle as laid 
down by the learned Judge, The fore- 
most is in AIR 1950 FC 83 (Moolji Jai- 
tha and Co. v. Khandesh Spinning and 
Weaving Mills Co, Lid.) Kania, C. J. 
has ruled “that on a proper construction 
of the plaint the claim in respect of 
the Jalgaon lands was a claim by a 
principal against his agent in respect 
of the property acquired by the agent 
by the use of the principal’s funds. He 
found that cl. 19 of the Letters Patent 
permits the Court to apply the eguit- 
able principles of English Law on the 
original Side of the High Court in spite 
of Cl. 12 of the Letters Patent. As 
under those principles, the Court can 
grant relief to a litigant in respect of 
lands situate outside the jurisdiction of 
the court against a party standing in 
fiduciary relationship to him, the Court 
had jurisdiction to grant relief in respect 
of the Jalgaon lands, It is relevant to 
notice that there was no difference of 
opinion among the learned Judges as to 
the principle so propounded by Kania, 
C. J. of the Federal] Court. In this case 
the suit is not for recovery of posses- 
sion, nor is the question of the title to 
the land involved even indirectly, In- 
deed. till execution is levied there is 
need for the Court to deal with any 
question relating to the property, all 
that the court has to decide is the 
amount due on the mortgage. Further 
even in execution, the Couri is in no 
way concerned with the possession of 
the property or the title to the pro- 
perty. Then applying the test formulated 
in the above decision of the Federal 
Court, I have to hold that this suit is 
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not one for land, Secondly in AIR 1952 
Bom 75 (Goverdhanla] Bansilal v. Ram- 
richpal Dalsukhrai) a Division Bench of 
the Bombay High Court has stated the 
principle thus: 


“Tt has been held by this Court that a 
sult to enforce a debt, and although the 
property mortgaged is outside the juris- 
diction, inasmuch as the deposit of title 
deeds was made in Bombay; this Court 
would have jurisdiction to entertain and 
try the suit. Therefore, the only ques- 
tion is whether although the High Court 
had jurisdiction to try the suit. there 
is anything in the provisions of the Cıty 


Civii Court Act which excludes the 
jurisdiction of the High Court”, 
Turning to S. 12, it provides .— 
“Notwithstanding anything contained 
in any law, the High Court shall not 


have jurisdiction to try suits and pro- 
ceedings cognizable by the City Court’, 
Therefore, it is only with regard to those 
suits which have been made cognizable 
by the City Court by reason of this 
Act that the jurisdiction of the High 
Court has been taken away: but with 
regard to ail those suits which were 
cognizable by the High Court and which 
have not been made cognizable by the 
City Court, the jurisdiction of the High 
Court continues, and therefore as this 
suit was cognizable by the High Court 
and is not cognizable by the City Court, 
the jurisdiction of the High Court has 
not been affected. Therefore, we must 
hold that this Court has jurisdiction to 
try ‘the . mortgage suit’, ‘This decision 
reiterates the ratio laid down by the 
Federa] Court, Lastly I find (1972) 76 
Cal WN 807 (B. Rajgarhia v, Central 
Bank of India) has followed the dictum 
of the Federal Court, It is true that 
(1972) 76 Cal WN 807 makes no re- 
ference to (1872) 9 Beng LR 171 (in the 
matter of the petition of S, J. Leslia), 
but the later view followed by Calcutta 
High Court is not the. one upheld in 
(1872) 9 Beng LR 171. It-is relevant to 
notice that Moore, J., simply accepted, the 
ratio in (1872) 9 Beng LR 171 as correct, 
It is equally interesting to note that in a 
Ful! Bench decision of this Court re- 
ported in AIR 1929 Mad 721 (Velliappa 
Chettiar v. Saha Govinda Doss) though 
the Court did not decide the point, the 
following observation of Ramesam, J., 
‘ta suit for redemption may easily be 
considered aS a suit for land. A suit for 
foreclosure, though the primary object 
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is to recover money, may also be de- 
scribed ‘aS a suit for land as there is a 
prayer for recovery of' land by reason 
of the foreclosure, but greater difficulty 
arises if it is a suit for sale; though 
the Court may have to sell the land, 
what the plaintiff recovers is always 
money and it is difficult to describe the 
suit as one for land...... ”» favours the 
view that the suit like the presert is 
not one for land, 
5. In view of the decision of the 
Federal Court and in view of the prin- 
ciple stated by Chagla, C. J. I am per- 
suaded to dissent from (1904) ILR 27 
Mad 157. 
6. In the result the application suc- 
[ceeds and leave is granted, 
Application allowed. 
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GOKULAKRISHNAN Offs. C. J, 
AND VENUGOPAL J. 

K. S. Sekaran, Appellant v, The 
Director of Handloom and Textiles, 

Madras and others, Respondents, 

W. A. No. 305 of 1981, D/- 25-8-1981* 

Constitution of India, Art. 226 — Al- 
ternative remedy — Tami] Nadu Co- 
operative Societies Act (53 of 1961), Sec- 
tion 97 — Nomination to Board of 
Directors of Co-operative Society chal- 
lenged by ‘writ petition without availing 
of Sec, 97 — Writ petition not main- 
tainable, ; 

The expression “any proceeding” in 
Sec, 97 in T, N. Act 53 of 1961 definitely 


covers the proceeding of the Director 
of Handlooms and ‘Textiles making 
nominations to the Board of Directors 


of a Co-operative Society, Since such 
effective alternative remedy of revision 
to the Government under Sec. 97 is 
available a writ petition challenging 
that nomination without availing of the 
remedy under Sec. 97, cannot be enter- 
tained, (Para 2) 
A. S. Narasimhan, for Appellant, 


GOKULAKRISHNAN, Ofig. C. J..— 
The appellant filed a writ petition for 
the issue of a certiorari calling for the 
records of the Director of .Handlooms 
and Textiles, Madras i, -in Re 


*Against judgment of Nainar Sundaram 
J, in W. P. No. 1035 of 1981, D/- 
14-4-1981. i 
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No. 65240/80/G3/7 dated 31-12-1980, and 
for quashing the same, There is a fur- 
ther prayer to the effect that this court 
must direct the Director of Handlooms 
and Textiles, Madras to hold fresh elec- 
tions to the 8th respondent-society. In 
the affidavit filed in support of W. M. P. 
9931 and 2232 of 1981, the appellant 
herein has alleged that the order of the 
first respondent herein is motivated due 
to influence exercised by the party in 
power, that any revision or appeal pre- 
ferred to the 9th responden!-State Gov- 
ernment wil] result in delay and ihat 
in the meantime the arbitrary illegal 
and motivated order will work itself 
out, Nainar Sundaram J, who disposed 
of the writ petition, observed that there 
is an alternative remedy available for 
the appellant herein under Sec, 97 of 
the Tami] Nadu Co-operative Societies 
Act (53 of 1961) and that there was no 
justification to by-pass the statutory 
remedy available to the appellant, In 
this view, the learned Judge dismissed 
the writ petition, It is against this order 
the present writ appeal has been filed. 


2. The appellant questions the cor- 
rectness of the order passed by the first 
respondent herein in Re. No, 65240/G3/7 
dated 31-12-1980, By this proceeding 
the first respondent herein nominated 
seven persons to be Board of Direciors 
of the Kancheepuram Perunthalaivar 
Kammaraj Silk Weavers Co-operative 
Society, Kancheepuram, for a period of 
one year from 1-1-1981 to 31-12-1981. 
By-law 20 (a) framed by the Society 
under the powers conferred upon it by 
the second proviso to Sec, 27 (1) of the 
Act states— 

“Notwithstanding anything contained 
in this by-law the Board cf Directors 
including the President and the Vice 
President shall] be nominated by the 
Registrar of Co-operative Societies, Mad- 
ras for a period of five years.” 


Relying on this by-law the Jearned 
Counsel] appearing for the appellant 
Submits that the Government has powers 
to nominate directors only for a period 
of five years, that the period of five 
years has come to an end by 1979 and 
that therefore the nomination of direc- 
tors in 1980.for 1981 for a period of 
one year is contrary to the by-law 
made by the Society. It is further sub- 
mitted by the learned counsel appear- 
ing for the appellant that Sec. 97 of the 
Act is not applicable to this case, þe- 
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cause the by-law by which the first 
respondent nominated directors wil] not 
be under the powers conferred by the 
Act or the rules made thereunder. that 
` jt is only when the first respondent 
acts under the provisions of the Acl 
and the rules framed thereunder, thal 
Sec, 97 could be invoked and that, as 
such, the appellant’s remedy is only to 
invoke the writ jurisdiction of this 
court under Art. 226 of the Constitu- 
tion of India. We are unable to accept 
this contention, 

Section 97 of the Act clearly states 
that the Registrar may, of his own 
motion, or on application, cal] for and 
examine the record of any officer sub- 
ordinate to him and the Government 
may of their own motion or on appli- 
cation cal] for and examine the record 
of the Registrar, in respect of any pro- 
ceeding ete, The expression ‘any pro- 
ceeding’ occurring in Sec. 97 will defi- 
nitely take in the present proceeding 
of the first respondent herein. Apart 
from the fact that we cannot give a 
narrow meaning to the by-laws framed 
by virtue of the powers conferred by 
the second proviso to Sec, 27 (1) of the 
Act, the proceeding in question will 
come within the purview of Sec. 97 of 
the Act, The Government has definitely 
power to revise the orders of the Re- 
gistrar, who is the first respondent 
herein and the proceedings by which 
the first respondent nominated the pre- 
sent directors wil] squarely come under 
the expression ‘any proceeding’ occur- 
ring in Sec. 97 of the Act. 


Thus, there is an effective alternative 
remedy available to the appellant here- 
in by way of a revision to the Govern- 
ment, It is now stated before us ihat 
the appellant has already preferred a 
revision petition to the Government and 
that, since the appellant is afraid that 
_the Government may delay the matter 
til] the period for the nominated direc- 
tors is over, he has come forward with 
the present writ petition, It is desirable 
that the Government takes up this re- 
vision petition alleged to have been 
filed by the appellant herein at an early 
date and dispose it of on merits with- 
out any delay, With these observations 
the writ appeal is dismissed, 


Appeéa] dismissed, 
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A. LR. 
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RAMANUJAM J. ° 


Swaminathan and others, Appellants 
v. Koonavalli and others, Respondents. 


5. A. No, 1933 of 1977, D/- 26-6-1981* 


Registration Act (16 of 1908), Sec, 17 
— Registration under — Unregistered 
document only recording earlier family 
arrangement and not effecting division 
in praesenti -— It is admissible in evi- 
dence even if it is not registered, AIR. 
1966 SC 323. AIR 1974 Mad 321, (1976) 
2 Mad LJ 30 and AIR 1866 SC 292, Dis- 
cussed. AIR 1942 Mad 125, AYR 1963 
Pat 62 and AIR 1918 PC 196, Referred. 


(Para 8) 
Cases Referred: Chronological Paras 
(1976) 2 Mad LJ 30 6 
AIR 1974 Mad 321 6 
AIR 1966 SC 292 7 
AIR 1966 SC 323: (1965) 3 SCR 841 6 
AIR 1963 Pat 62 4 
ATR 1942 Mad 125 4 
AIR 1918 PC 196: 46 Ind App 72 6 


R.  Sundaralingam, for Appellants; 
K. Sarvabhauman and R. Nandakumar, 
for Respondents, 

JUDGMENT :— The unsuccessful 
plaintiffs in O. S. No. 308 of 1970 on the 
file of the District Munsif, Palam, are 
the appellants herein. They filed the 
said suit for partition and separate pos- 
session of their 1/4th share in the suit 
property with past and future mesne 
profits, Their case was that the suit pro- 
perty formed part of the Joint family 
properties, that 1/4th share of the swt 
property was allotted under a family 
arrangement, dated 19-9-1953, to their 
father, that in pursuance of the said 
family arrangement, their father was 
receiving his share of the rent til} his 
death in 1967, and that as it is no lon- 
ger possible to enjoy the property in 
common, it should be divided by metes 
and bounds and their share allotted to 
them, 


2. Defendants 1 to 4 were the lessees 
and they merely filed a written state- 
ment setting out the terms of the lease 
in their favour, Defendants 5 and 6 
alone contested the suit, Their case was 
that their father Palanimalai Pandaram 
and the plaintiffs’ father Kandasami 
Pandaram divided their properties by 


*Against decree of Sub Court, Madurai 
in A..S, No. 94 of 1976. 


KY/CZ/F423/81/JRM/SNV - 
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metes and bounds on 6-3-1933, by a re- 
gistered instrument and from that ime 
onwards Palanimalai Pandaram and 
Kandasami Pandaram became divided 
in status, The said Palanimalai Panda- 
ram subsequently acquired the suit pro- 
perty under a sale deed dated 27-3-1940 
and as such Kandasami Pandaram, the 
plaintiffs’ father, had no interest or’ 
right in the suit property. They also 
denied the truth and the validity of the 
family arrangement dated 19-9-1953 
and stated that the family arrange- 
ment, Ex A. 1 dated 19-9-1953 being 
unregistered cannot confer on the 
plaintiffs any rights as they had no 
pre-existing title in the suit property. 

3. Thus the main question ta be de- 
cided by the tria] court was whether 
the family arrangement, Ex. A. 1, dated 
19-9-1953. on the basis of which the 
plaintifis claim title to 1/4th share in 
the suit property was true and whether 
the said document being unregistered 
is admissible in evidence, 

4, The trial court found that the 
family arrangement Ex, A, 1, was true, 
but however, held that as the plaintiffs’ 
father, Kandasami Pandaram, had no 
antecedent title to any portion of the 
property, Ex. A, 1, should be taken to 
create an interest in the suit property 
and, therefore, Ex. A. 1 is not admis- 
sible in evidence, as it is unregisterd, 
In support of the said view as to the 
admissibility of Ex. A. 1. the trial court 
relied on the decisions in Raghava Rao 
v. Gopala Rao, AIR 1942 Mad 125, 
Bibi Aziman y. Saleha, AIR 1963 
62. Since the trial court held that Ex. 
A. 1 is inadmissible in evidence the suit 
was dismissed, l 


4-A. On appeal, the lower ap- 
pellate court also took the view 
that Ex. A, 1 the family arrangement 


creates an interest in the suit property 
in favour of the plaintiffs’ father who 
had no pre-existing right therein, it re- 
quires registration snd, 
A. 1. cannot be admitted in evidence. 
In this view, the lower appellate Court 
dismissed the appeal, 

5. This second appeal filed by the 
plaintiffs has been admitted on the fol- 
lowing substantial question of law :— 
Whether Ex. A. 1 is a family arrange- 
ment and if so, whether it is not ad- 
missible for want of registration? 

6. As already stated, both the courts 
below have taken the view that as the 
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plaintiffs father Kandasami Pandaram did 
not have any pre-existing or antecedent: 
title in the suit property in respect of 
which the family arrangemeot Ex, A. 1 
was entered into, the family arrange- 
ment should be taken te create an in- 
terest in the suit property in favour of 
the plaintiffs’ father and, therefore, it 
is inadmissible in evidence for wani of 
registration, 

The learned counsel for the appellants 
submits that the view taken by the 
courts below is erroneous in the fact of 
the decision in Ramcharan Das vy, Girja 
Nandini Devi, 1965-3 SCR 84l: (AIR 
1966 SC 323), T. Ramayammal] v. T. 
Mathummal, AIF, 1974 Mad 321, and 
Seethalakshmi Ammal v. Ramesham, 
(1976) 2 Mad LJ 30. In the first case, the 
Supreme Court held that a family 
arrangement is not a transfer or crea- 
tion of interest in the property within 
the meaning of Sec, 37 (a) of the U. P. 
Courts of Wards Act, 1912, that courts 
give effect to a family settlemen: upon 
the broad and generaj} ground that its 
object is to settle existing or future dis- 
putes regarding property amongst mem- 
bers of a family, that the word ‘family’ 
in this context is not to be given a nar- 
row meaning and that it ig not neces- 
sary as has been held by the Privy 
Council in Rangaswami Gounden v. 
Nachiappa Gounden, (1919) 46 Ind App 
72: (AIR 1918 PC 196) that every party 
taking benefit under a family settle- 
ment must necessarily b2 shown to 
have, under the law, a claim to a share 
in the property and all that is neces- 
sary is that the parties must be related 
to one another in some way and have 
a possible claim to the property or claim 
or even a semblance of a claim on some 
other ground, as say affection, The 
above decision has been considered and 
followed by this court in T, Ramayam- 
mal v, T, Mathummal, AIR 1974 Mad 
321, 

In that case, it was held that a person 
who benefits under a family arrange- 
ment, need not necessarily have a share 
in the family property and that it is 
sufficient that the parties are related to 
each other in some way and have a pos- 
sible or even a semblance of claim to 
that property. Seethalakshmi Amma! v. 
Ramesham, (1976) 2 Mad LJ 30. also fol- 
lowed the said decision of the Supreme 
Court and held that a family arrange- 
ment stands on a peculiar footing and 
having regard to the purport of such an 
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arrangement, courts will more readily 
give assent to a bona fide family ar- 
rangement than avoid it and that con- 
sidering the object of the family ar- 
rangement, courts have placed the 
settlements on such a high pedestal that 
they have gone to the extent of laying 
down that principles which apply to 
the case of an ordinary compromise 
between strangers do not equally apply 
to the case of compromise in the nature 
of family arrangements, and that since 
there is no transfer of interest as en- 
visaged by the Transfer of Property Act 
in a family arrangement, family ar- 
rangements can be arrived at orally. 

7, However, there is another decision 
of the Supreme Court reported in Tek 
Bahadur Bhujil v. Debi Singh, AIR 1966 
SC 292 wherein it was held thal when 
a family arrangement is brought about 
by a document, such a document re- 
quires registration as it would amount 
to a document of title declaring for fut- 
ure what rights and what properties the 
parties possess, But the same case has 
laid down that if a document is no 
more than g memorandum of what 
had been agreed to by the parties ear- 
her, it does not require registration as 
required by Sec. 17 of the Registration 
Act, for a family arrangement as such 
can be recorded in writing as q memo- 
randum of what hag been agreed upon. 
Thus, the question whether the docu- 
ment Ex. A. 1, requires registration will 
depend upon the fact whether Ex. A. 1 
is a record of family arrangement 
which has been arrived at earlier or 
whether it actually operates in praesenti 
&s a family arrangement, 


S. The learned counsel] for the res- 
pondents contends that Bx. A. 1 itself 
brings about a division on the basis of 
the family settlement and, therefore, it 
should be by itself taken to convey in- 
terest in the suit property and, there- 
fore, it is inadmissible for want of re- 
gistration, However, 1 am not inclined 
to agree with the learned counsel for 
the respondents that the document it- 
self effects a division in pursuance of 
the family arrangement which was 
brought about by the  panchayatdars. 
The operative -words in the document 
are as follows :— 

(Vernacular Omitted— Ed.) 

The above recitals in the document 
clearly indicate that there was an ear- 
[iier decision by the Panchayatdars and 
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as per the decision, the properties have 
been divided and the document is 
brought into existence only to record 
the earlier division, Ex, A. 1 nowhere 
says that it itself effects a division in 
praesenti. Therefore, the document can 
be taken to be one which records an 
earlier transaction of partition suggested 
by the Panchayatdars, In this view, of 
the matter, I have to hold that Ex. A. 1 
is admissible in evidnece even though 
it has not been registered, 

9. In this case both the courts be« 
low have held that Ex. A. 1 is inadmis- 
sible in evidence and the plaintiffs can- 
not claim any rights thereunder, Now 
that this court has found that Ex. A. 1 
is admissible in evidence, the matter has 
to go back to the lower appellate court 
for a decision on the other issues. 

10. The Second Appeal is, therefore, 
allowed and the matter is remitted to 
the lower appellate court for fresh dis- 
posal in the light of the observations 
made by this court, There will be no 
order as to costs, 


Appeal] allowed, 
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Melur Panchayat Union and another, 


Appellants v. L. Sundararajan and 
others, Respondents, 


Appeal No. 899 of 1977, D/- 11-3-1981. 

Civil P. C. (5 of 1908), Sec. 92 (1) (h) 
-~ Suit for changing object of original 
trust dees not come under S. 92 (1) (b) 
(Charitable trust ~~ Change of object). 

Section 92 (1) (h) does not contem- 
plate change of character of the origi- 
nal trust into a different one, All ihat 
it contemplates is “granting such fur- 
ther or other relief as the nature of the 
case may require’ and these words do 
not mean and include change or altera- 
tion of the object with which the trust 
has been created by its author. There- 
fore where the trust was originally 
created for the purpose of providing 
food to Byragis and Brahmins, a suit 
for changing the object of the trust in- 
to one of educational institution on the 
ground that the properties of the trust 
have phecome dilapidated cannot come 
under the purview of Sec. 92 (1) (h). 
AIR 1974 SC 2141, Rel. on. (Paras §, 9) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2141 7 
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Chandrasekharan, for Appellants; 
T, R. Rajagopalan, for Respondents, 


JUDGMENT :— This is an appeal by 
the plaintiffs 3 and 4 in O. S. No. 419 
of 1973 on the file of the IJI Additional 
Subordinate Judge, Madurai, against the 
judgment and decree dated 25-10-1976 
in the said suit, dismissing the said suit 
instituted under Sec, 92 C. P. C. 

2, It is unnecessary at this stage to 
dwell in detail the case that has been 
put forward by either side before the 
trial court, Because, it is sufficient for 
the purpose of this appeal if it is only 
said that-the suit had been instituted 
by all the plaintiffs for changing the 
object of the trust that had been creat- 
ed by one Ananthanarayang Deekshidar, 
for providing food to Byragis and Brah- 
mins, into one of Educationa] institu- 
tion, Tt was also opposed by the defen- 
dant in the trial court that inasmuch 
as the scope of Sec. 92 (1) (b) does not 
contemplate such a kind of transforma- 
tion of the object of the trust into one 
something different from the object 
with which it had been initiated or 
started by the founder, and what is 
more, if at all that is the scope of con- 
struction, first of all, the plaintiffs are 
obliged to prove with adequate evi- 
dence that there has been no scope at 
all to carry on the object of the trust 
any further, namely, to provide food 
for Byragis and Brahmins, then only 
the question of transforming the trust 
into one for educational] institution that 
is proposed can be taken into conside- 
ration at all. 


3. As a matter of fact, the main 
point urged on behalf of the appellants, 
namely, plaintiffs 3 and 4 is that An- 
anthanarayana Deekshidar got the land 
as inam from the Nawab of Arcot, 
though the details relating to the date 
and the purpose for which the inam was 
granted by the Nawab of Arcot are not 
known, It is also not disputed that the 
trust came into existence for the said 
purpose, Therefore, it is not now open 
to have a dispute over the matter es- 
pecially when it is common ground that 
the said trust though not properly being 
maintained, has lost its character of 
providing food for Byragis and Brah- 
mins, 

4. It is common knowledge that 
when the founder of a trust has created 
the same with an object, that object 
should be continued by the trustees who 
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are administering the properties of the 
said trust and only in an utter failure anā 
frustration of the object by not being 
in a position to carry out the object, 
then they can come forward with any 
petition, if at all, they are maintaining 
under Sec. 92 (1) (b) C. P.C, The argu- 
ment advanced in this regard by Mr. 
T. R. Rajagopalan, the Jearned counsel 
for the respondent herein cannot be 
rejected as wholly unsustair able 
Mr, Chandrasekharan the learned coun- 
Sse] for the appellants, in his interest- 
ing argument, no doubt, submits that 
when the'very properties attached to 
the trust have become so dilapidated 
and not in a position to be managed or 
administered. as there are no funds 
eyen to carry out the repairs, it is but 
necessary that the provision of Sec- 
tion 92 (1) (b) has to be allowed to 
have its way for the benefit of the con- 
tinuance of the trust though by chang- 
ing its name, and according to the 
learned counsel, by changing the pur- 
pose of the trust to one of educaticnal 
institution for imparting knowledge 10 
the posterity of this nation, it cannot 
be said to be in any way against the 
purpose and aim of the said trust. 


I have carefully applied my mind to 
the submissions made in this regard by 
both the sides, I have also applied my 
mind and read carefully the provisions 
of Sec, 92 of the new Civil P. C. name- 
ly, the Civil P. C. 1908 as amended by 
Act 104 of 1976. Section 92 of the Civil 
P. CŒ. deals with ‘Public charities’ 
Ci, (1) (h) of S. 92 of the said Code 
enumerates that a relief such as ‘grant- 
ing such further or other relief as the 
nature of the case, may require’ can 
be granted under the provision of this 
section by a court, when a party con- 
nected with the trust comes forward 
with an application and it feels that the 
purpose of the trust can be enhanced 
and its continuance can also be ajlowed 
for some appreciable period by chang- 
ing the object, can be brought under 
this provision. 

5. In the instant case, it is relevant to 
note that though evidence has been lef 
in on behalf of the plaintiffs, in the 
second plaintiff examining himself as 
P. W. 1, and also filing Ex. A. 1 and 
Ex. A. 2, and on the other side the 
father of the defendant examining him- 
self as D. W. 1 and also filing Ex, B. I 
to Ex. B. 4, it has not been convincing- 
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ly brought aS a point so as to uphold 
that this S. 92 (1) (h) can be made use 
of for the purpose of granting the re- 
hef prayed for by the plaintiffs in the 
sult, Suffice it to say, without going in 
detai] even at this stage, that the trial 
court is correct in having come to the 
conclusion on the two issues framed by 
it, namely ‘(1) whether the suit Chatram 
belongs to a private trust? and (2) 
Whether this court has no jurisdiction 
to try this suit ?” and holding under issue 
No. 1, that it is a private trust pure and 
simple and it cannot be said to be 
public trust and further holding that 
issue No. 2 that this court (the Subor- 
dinate Judge’s Court, Madurai) has no 
jurisdiction to try the suit since S. 92 
C. P. Œ. does not contemplate a public 
trust of charitable nature being con- 
sidered in a suit arising out of it, and 
that the plaintiffs are not entitled to 
the direction prayed for since the 
direction prayed for by the plaintiffs 
was not for proper or better administra- 
tion of the trust for which the Chatram 
building had been created, In the re- 
sult. the suit was dismissed as mention- 
ed above. 

6. On appeal by the plaintiffs 3 and 
4 it is vehemently contended by the 
learned counsel] for the appellants and 
reiterated that even if he is not obliged 
to put forward any arguments against 
the finding regarding the first issue by 
the trial court, yet, he is obliged to 
put forward arguments regarding the 
finding that the court has got no juris- 
diction to try the suit, because, S. 92 
(1) (h) C. P. Code does not give jurisdic- 
tion for it to go into that aspect of the 
matter, 

7. In this regard, learned counsel for 
the respondent refers to the decision in 
Swami Paramatmanand Saraswathi v. 
Ramji Tripathi, AIR 1974 SC 2141, at 
p. 2144, for the following proposition- 

“A suit under S. 92 C. P. C. is a 
suit of a special nature which presup- 
poses the existence of a public trust of 
a religious or charitable character, Such 
a suit can proceed only on the allega- 
tion that there was a breach of such 
trust or that the direction of the court 
is necessary for the administration of the 
trust and the plaintiff must pray for 
one or more of the reliefs that are 
mentioned in the section. It is, there- 
fore, clear that if the allegation of 
breach of trust is not. substantiated or 
that the plaintiff had not made out a 
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case for any direction by the court for 
proper administration of the trust, the 
very foundation of a suit under the sec- 
tion would fail, and even if all tha 
other ‘ingredients of a suit under S. 92 
are made out, if it is clear that the pla- 
intiffs are not suing to vindicate tha 
right of the public but are seeking a 
declaration of their individual or per« 
sonal rights of the individual] or pem 
sonal rights of any other person or per-~ 
sons in whom they are interested, then 
the suit would be outside the scope of 
S. 92.” 


8. Applying my mind to the observa- 
tion of the Supreme Court in the said 
decision and utilising the ratio decidendi 
imbedded therein to the facts of the in« 
stant case, I am constrained to concur 
with the finding of the trial Court thal 
the trial court had got no 
to entertain the suit as framed and 
instituted as ©. S. No. 419 of 1973, be- 
cause the averments made in the plaing 
as wel] as the points arising for deter- 
mination in the suit on the basis of tha 
various contentions raised in the written 
statement do not come within the 
purview of cl. (1) (h) of S. 92 CG P.G 


jurisdiction | 


No further discussion is necessary for | 
arriving at this conclusion, because, the | 


observation of the 


Supreme Court in| 


t 


this regard in the above decision refer-,' 


red to, when applied to the facts of this. 


i 


case, clearly shows that when the pla-j 


intiffs want to change the very charac- 
ter of the trust, in other words, to 
change the very object of the trust and 
transform the trust which was originally 
initiated for the purpose of providing 
food for Byragis and Brahmins into one 
of an educational] institution on the 
ground that the properties of the said 
trust have become dilapidated, it can} 
never come under the purview of Sec: 
92 (1) (h) C. P. Code, 


9. Mr. T. R. Rajagopalan, the learn- 
ed counsel for the respondents, further 
points out that S. 92 cl. (3) C. P.C. con- 
templates the application of doctrine of 
cy-pres So far as the diversion of tha 
funds to any other purpose than the 
purpose for which the trust has been 
created, Originally, before the amending 
Act 104 of 1976, if is the High Court, 
which has to be moved with respect to 
such a prayer or in the mofusil it is 
the District Court, which has to be meved 
for accomplishing that object, Now, 
inasmuch as this provision is also thera 
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under S, 92. the scope of S. 92 has to 
be comprehensively understood and 
what is more, it is not out of place, ac- 
cording to him, if it is submitted that 
S. 92 (1) (h) C. P. C, does not contem- 
plate the object for which the suit has 
been instituted by the plaintiff in the 
trial] court, The object of the institu- 
tion of the suit by the plaintiff before 
the trial court was to change the Very 
character of the suit, in that, original- 
ly when the donor or the author of the 
trust had endowed the property for the 
purpose of feeding the Byragis and 
Brahmins, the plaintiff now seeks the 
permission of the court to change that 
object into one of utilising the funds of 
that trust for transforming the very 
Chatram, which is the property of the 
trust info one of educational institution. 
The scope, according to the learned 
. counsel] for the respondent, Mr. T. R. 
Rajagopalan is that S. 92 is not so wide 
as to imbibe the aforementioned prayer 
that has been now put forward by the 
plaintiff — the appellant herein. In 
view of the foregoing discussions and 
also the evidence available on record, 
as an appellate court, I hold that the 
provision under S. 92 (1) th) C. P. C. 
does not contemplate the change of the 
character of the origina] trust into a 
different one, but all that, the said sub- 
section contemplates ig granting such 
further or other relief as the nature of 
the case may require and these words 
do not, under any circumstance, mean 
and include the change or alteration 
of the object with which the trust has 
been created by its author, Therefore, 
there is no merit in the appeal, The 
appeal is dismissed. There is no order 
as to costs. 


Appeal dismissed. 
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Ponnuchami Servai, Appellant v. 
Balasubramanian and others, Respon- 
dents, 


S. A. No. 281 of 1977, D/- 10-3-1981.* 

(A) Transfer of Property Act (4 of 
1882), S, 122 — Deed — Construction — 
Will or gift — Determination — Guide- 
lines, 





*Apainst decree of Sub. J. Pudukottai 
in A. S. No. 65 of 1977. 
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Normally speaking, every document 
has to be construed with reference to 
the language it contained, A testamen- 
tary bequest is revocable as the interest 
contemplated therein is intended to pass 
only after the lifetime of the testator, 
while a settlement or a gift which comes 
into operation immediately is irrevoc- 
able, Even if a Will contains a ciause 
that it is not revocable, the law makes 
it revocable where as in a gift or set- 
tlement if there is a clause that the 
settlor or donor can revoke it, still it 
will remain irrevocable under the law, 
because the donee obtains his interest 
in the property on the execution of the 
document itself, Consequently, whether 
a particular document contains a provi- 
Sion as to whether it is revocable or 
irrevocable is not decisive of the ques- 
tion whether it is a Will or a gift. 
Similarly, the caption or the nomencla- 
ture given by the parties to the transac- 
tion is again not-decisive of the ques- 
tion as to whether it is a Will or a gift 
or settlement, The fact of registration 
alone would not render the document 
a settlement if if, in other respects wb 
a Will. Thus, the real and the only 
reliable test for the purpose of finding 
out whether the document constitutes a 
Will or a gift or a settlement is to ex- 
amine. the nature of the — disposition 
under the. document to see whether it 
had transferred any interest in praesenti 
in favour of the settlee or whether it 
intended transfer interest in favour of 
the beneficiary only on the dsath of the 
executant. Held. on a consideration of 
the language of the document and the 
Surrounding circumstances, that the 
document in question is a surrender 
deed. Case law reviewed, 

(Paras 6, 7, 8) 

(B) Civil P. C. (5 of 1998), Ss. 100- 
101 — Finding of fact — A finding on 
the question whether there was ac- 
ceptance of gift or not is q finding of 
fact binding in second appeal, 

(Para 9) 

(C) T. P. Act (4 of 1882), S. 122 — 
Gift — Acceptance of gift when can be 
presumed, 

After the Hindu Minority and Guar- 
dianship Act, 1956, the father alone 
could be the guardian of the person as 
wel] as the property of a minor. Where 
the father himself has executed gift 
deed in favour of the minor son and the 
parties are continuing to stay together 
even after the gift, acceptance of the 
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gift can be presumed as the acceptance 
can only be by the father as guardian 
of minor. (Para 10) 


(D) Hindu Law — Undivided interest 
in coparcenary property — Gift oy sur- 
render of, by father in favour of only 
son ‘a minor’ — Validity — Subsequent 
vendee if can plead that he is bona fide 
purchasey without notice, (T, P, Act 
(1882), Ss. 122 and 53-A). 

Where there are only two coparceners, 
namely father and his minor son and 
the father is to act on behalf of his 
minor son as guardian and there is 
surrender or gift of his undivided in- 
terest in ecoparcenary property by the 
father to his minor son, the same being 
beneficial to minor son, there is no rea- 
son why the father should withhold his 
consent to the transaction and the set- 
thement of his undivided interest in 
coparcenary property by father would 
operate aS a valid gift as the minor son 
is the only other coparcener, As it 18 
made out of love and affection, it amounts 
to a relinquishment, As the result of 
the transaction is a renunciation of his 
interest in the joint family properties 
by the father, he has no power there- 
after to execute deed of revocation or 
sale deed in respect of that property to 
another. In this view, the purchaser 
cannot be said to be a bona fide pur- 
chaser for value without. notice of 
minor’s interest as the transaction in 
favour of minor was by a registered 
document conferring an interest in 
praesenti on the minor. Case law re- 
viewed. AIR 1915 Mad 113, Rel, on. 

(Paras 13, 14, 18). 


Cases Referred: Chronological Paras 
(1979) 2 Mad LJ 88 6 
1977 Tax LR 1187:ILR (1977) 1 Mad 

53 6 
AIR 1945 Mad 142:ILR (1945) Mad 610 

(FB) 14, 15 
AIR 1943 Bom 397 16 
AIR 1940 Mad 217 17 
AIR 1932 Mad 272 11 
AIR 1915 Mad 113: (1914) 27 Mad LJ 

272 15 
(1902) ILR 25 Mad 690 (FB) 17 
(1897) ILR 21 Bom 797 17 
(1888) ILR 11 Mad 406 15 


K. R. Thiagarajan and S. Shahul 
Hameed, for Appellant: T. R. Srinivasan 
and N. Srivatsamani, for Respondents. 

JUDGMENT :— The third defendant 
in O. S. No, 896 of 1974 in the court 
of the Principa] District Munsif of 
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Pudukottai is the appellant in the second 
appeal. The plaintiff, a minor repre- 
sented by his mother and next friend 
fled a suit for declaration and injunc- 
tion or in the alternative for possession, 
The plaintiff is the son of the frst de- 
fendant, who was said to have been 
leading a wasteful life. On 24-5-1973 
the first defendant executed a release 
deed, marked as Ex. A. 2, in favour of 
the other members of the joint family 
of which his father was the Kartha and 
obtained the suit properties, towards 
his share in the family estate on 
the following day, i.e, on 25-5-1973, 
he executed a settlement deed in favour 
of the plaintiff with regard to the suit 
properties. Briefly stated, under the 
ferms of the settlements, the income 
from the suit proerties was to be en- 
joyed by the plaintiff, his parents and 
also by other heir of his father. The 
properties were not to be alienated by 
the first defendant or his wife, during 
their lifetime and after the lifetime of 
the first defendant, and on his attain- 
ing majority, the plaintiff would get an 
absolute interest over the properties, 
However, contrary to the deed, namely, 
Ex. A, 1 on 7-5-1974, the first defen- 
dant purported to revoke Ex, A. 1 and 
on 15-5-1974, executed a registered 
sale deed in favour of the third defen- 
dant appellant of the suit properties for 
a sum of Rs, 9500. The said document 
has been marked as Ex, B. 3. Accord- 
ing to the plaintiff, the sale was illegal 
and void and not binding on him. The 
second defendant claimed to be a lessee 
from the first defendant of the proper- 
ties under a document, dated 3-8-1973, 
marked as Ex. B. 2. As defendants 2 
and 3 were alleged to be attempling to 
trespass into the properties, the pre- 
sent suit was filed for declaration and 
injunction or in the alternative for pos- 
session, 

2. The first defendant in his writ- 
ten statement contended that there were 
demands from the creditors and that a 
deed of gift was executed with a view 
to defraud the creditors, The settle- 
ment was said to be void, illega] and 
unenforceable, The validity of the 
settlement was also attacked on the 
ground that it had not been accepted, 
The first defendant alleged that the 
plaintiff's mother was wasting the pro- 
perties without any benefit to the fami- 
ly and that he was. therefore, constrain- 
ed to revoke the settlement deed 
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The sale was stated to have been effect- 
ed in favour of the third defendant for 
discharging his debts. The first defen- 
dant, therefore, resisted the grant of the 
prayer for declaration and injunction of 
possession, The second defendant 
claimed to be a lessee having paid the 
renta] in advance and resisted the pra- 
yer for possession. The third defendant 
took up the stand that he was a bona 
fide purchaser of the suit properties for 
valuable consideration without any no- 
tice of any defect in title, that he be- 
lieved the representation made by the 
first defendant and purchased the suit 
properties for Rs, 9500, which was uti- 
lised by the first defendant for discharg- 
ing his debts and that the suit was, 
therefore, not maintainable, 


3. The learned District Munsif held 
that the settlement deed was void, ile- 
gal and unenforceable, that the revoca- 
tion deed was valid since there was no 
acceptance of the gift on behalf of the 
minor plaintiff and that the sale in 
favour of the third defendant was 
valid. He found against the second de- 
fendant’s claim, The result was he dis- 
missed the suit and the plaintiff filed an 
appeal, which was disposed of by the 
learned Subordinate Judge of Pudukottai. 
The appellate court held that the settle- 
ment deed was valid, that it was accepted, 
that the revocation was invalid and that 
the third defedant was not entitled to 
any benefit under the sale deed, espe- 
cially after the lifetime of the first de- 
fendant, who died during the pendency 
of the appeal. The result was a decree 
in favour of the plaintiff for the reliefs 
claimed was passed, The present ap- 
peal has been filed by the third defen- 
dant, 


4. The learned counsel for the ap- 
pellant contended that Ex. A. 1 was in- 
valid for two reasons, namely (1} an 
undivided interest in a coparcenary pro- 
perty cannot be subject to a gift, and 
(2) even assuming it could he so gifted, 
in the present case, the gift had not 
been accepted by any one on behalf of 
the donee, His further contention was 
that Ex. A. 1 was in fact not a settle- 
ment deed, but only a Wiil that could 
be revoked at any time, that its revoca- 
fion under Ex. A. 3 was valid and legal 
and that the sale deed Ex. B 3 was ex- 
ecuted by a person, who had ttle to 
the jands, for valuable consideration and 
was binding on the plaintiff. 
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5. The first question that arises for 
consideration is whether the document, 
Ex. A. 1 was a Will or a settlement or 
a gift, If it was a Will, it could be 
revoked and, therefore, there would be 
no impediment to the first defendant 
revoking the Will and dealing with his 
share of the properties of the joint 
family. 

6. The question whether a particular 
document is a testamentary or a non- 
testamentary instrument has been gone 
into in several cases. It is enough to 
mention two of the latest Bench deci- 
sions, namely, (1) Commr. of Gift Tax 
Madras v. C. Thiruvenkata Mudaliar, 
ILR (1977) 1 Mad 53:(1977 Tax LR 
1187) and (2) Ramasami Naidu v. M. S. 
Velappan, (1979) 2 Mad LJ 88. Though 
the second decision does not refer to the 
first, to which I was a party, still the 
principles enunciated in both the deci- 
Sions are not materially different, Nor-. 
mally speaking, every document ha: to 
be construed with reference to the lan- 
guage it contained and therefore a deci- 
sion construing one document cannot 
be an authority for construing another 
document except to the extent that the 
said decision may lay down certain prin- 
ciples or guidelines. The principles en- 
unciated in this class of cases is that a 
testamentary bequest is revocable az 
the interest contemplated therein is in- 
tended to pass only after the lifetime 
of the testator, while a settlement or a 
gift which comes into operation imme- 
diately is irrevocable, Even if a wih 
contains a clause that it is not revocable. 
the law makes it revocable whereas in 
a gift or settlement if there is a clause 
that the settlor or donor can revoke it, 
Still it will remain irrevocable under 
the law, because the donee obtains 
his interest in the property on the ex- 
ecution of the document itself, Con- 
sequently, whether a particular docu- 
ment contains a provision as to whe- 
ther it is revocable or irrevocak‘te js 
not decisive of the question whether it 
is a Will or a gift. Similarly, the cap- 
tion or the nomenclature given by the 
parties to the transaction is again not 
decisive of the question as to whether it 
is a Will or a gift. If a particular docu- 
ment provides for immediate transfer 
of the interest from the origina] owner 
to somebody else, notwithstanding the 
fact that the parties called it a Will, ıt 
would operate only as a gift. Similarly. 
if a document contains provisions which 
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showed that the disposition would come 
into existence only on the death of the 
executant of the document, even if the 
parties call it a settlement, if would be 
only a Will. The fact of registration 
alone would not render the document a 
settlement if it, in other respects, is a 
Will. Thus, the real and the only re- 
liable test for the purpose of finding out 
whether the document constitutes a Will 
or a gift is to examine the nature of the 
disposition under the document to see 
whether it had transferred any interest 
in praesenti in favour of the settlee or 
whether it intended transfer of interest 
in favour of the beneficiary only on the 
death of the executant. 


7. It is in the light of these princi- 
ples that I have to examine Ex. B. 1. 
The document is in Tamil and has been 
written by a Karnam. The executant is 
the first defendant and if purports io 
be in favour of the plaintiff, represented 


by both the father as well as the 
mother, The opening portion of the 
document shows that both the father 


and the mother executed the settlement 
as guardians, but the settlement deed 
does not contain the signature of the 
mother. It refers to the plaintiff, being 
the only son and there belng no other 
male heir and also to the love and 
affection the first defendant bore to the 
plaintiff, It contemplates the enjoy- 
ment of the properties by the first de- 
fendant as the guardian and the income 
from the properties was to be utilised 
by the first defendant and the pla:ntiff 
and also by his wife and his other heirs. 
The properties were not alienable ether 
by the first defendant or his wife. After 
his lifetime, and on the plaintiff attain- 
ing majority, the properties were to be 
taken absolutely by the plaintiff, The 
document contemplates also the income 
being utilised not only for the mamn- 
tenance of the first defendant’s family, 
but also for the marriage of the piain- 
tiffs only sister. The document de- 
clares that in the suit properties no 
female heir of the first defendant or his 
wife had any interest, This is a signi- 
ficant statement, The document was 
executed after the Hindu Succession Act 
1956, came into force, Under that Act, 
female children have a share on the 
death of the father. If it was only a 
Will there was no need to make this 
statement as a Will could alter the sta- 
jtutory course of succession, The de~ 
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claration in this form suggests that the 
female heirs and the wife did not have 
any interest in the property even during 
his lifetime. If it was not intended to 
be operative in praesenti, there was no 
scope or need for making this state- 
ment. It is also stated that the settle- 
ment is irrevocable. In the context of 
this document, this statement of its ir- 
revocability would only mean that the 
first defendant was content to reserve 
only a right to the income so as to main- 
tain himself and his family during his 
lifetime, and gave up all his other 
rights forthwith. The giving up of his 
right to alienate the properties is also 
consistent only with its þema a transac- 
tion, vesting the property in praesenti 
on the plaintiff, 

8. It is necessary to remember that 
this document came into existence im- 
mediately after the first defendant ex- 
ecuted a release deed in favour of the 
father Ramaswami Aiyar and his bro- 
ther Balasubramaniam. The first de- 
fendant did not himself go into the 
witness box and there are allegations 
about his wayward life. which remain 
uncontradicted by the only person who 
could speak on it. The seitlement was 
executed on the very next day after he 
obtained the properties from his father. 
The sequence of events indicates its be- 
ing’ a part of a scheme to see that the 
first defendant did not dea] with the 
property to the detriment of the minor. 
The fact that he executed the revoca- 
tion deed and a sale deed in about a 
year after the settlement shows how the 
first defendant would behave if he 
were left free to deal with the property. 
There is no evidence to prove thal the 
first defendant was really indebted at 
the time when Ex. B~-] came into exis- 
tence and that there was any actual al- 
tempt to defeat that claims of the credi- 
tors. His allegations in the revocation 
deed that his wife was squandering the 
income has been made only to suit the 
execution of the document, When the 
daughter was a minor, there could be 
no question of any preparation for her 
marriage, Yet the failure to make such 
preparation is trotted out as an excuse 
for the revocation deed which was to 
be followed within a week or so by the 
sale in which there is no provision for 
investing part of the consideration for 
the marriage. It is also in evidence that 
he was living with a concubine in the 
same village. There could be no cause 
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for wonder in these circumstances to 
find that the first defendant found an 
earliest opportunity to execute the sale 
-deed. Thus the circumstances under 
-which Ex. B. 1 came into existence go 
‘to show that it was executed with a 
view to see that the first defendant did 
mot squander away the properties ob- 
‘tained by him as a result of the release 
ifrom the joint family. 


9. The contention of the learned 
feounsel for the appellant that there was 
‘no acceptance of the gift has been 
negatived in the court below. ‘Whether 
there was acceptance or not essentially 
a question of fact and the finding of 
the court below that there was ac- 
ceptance is binding on me. 


10. Even assuming that I could go 
into the question of acceplance, I see ne 
reason to differ from the conclusion of 
the court below. The non-acceptance 
would strike at the root of the validity 
of the deed, If there was no accep- 
tance, there was no need for the first 
defendant to execute a deed of revoca- 
tion on 7-5-1974. Further, the circum- 
stances in which the first defendant was 
placed go to show that the whole idea 
was to see that the properties were 
saved for the family. Such a purpose 
cannot be effectuated by execution of a 
sham or nomina] document. The plain- 
tiff was a minor and the acceptance of 
the settlement can only be by his guar- 
dian. After the Hindu Minority and 
Guardianship Act, 1956, there can be no 
doubt that the father alone could be the 
guardian of the person as well as the 
property of a minor. Jt is only after 
him that the mother can be the guar- 
dian. Unfortunately, there is a gene- 
ral notion that in a document  ex- 
ecuted by the father in favour of a 
minor issue, somebody else has to be 
appointed as a guardian and the mother 
is referred to as the guardian in such 
‘cases, But this is a lay and erroneous 
notion. The acceptance, on the facts 
here, can only be by the father as the 
|guardian of the minor and when he 
chimself executed a document, the ac- 
lceptance can be presumed, 


11. In Alapati Venkataramayya vy, 
Alapati Nagamma AIR 1932 Mad 272, 





there was a gift of a house by the 
mother to her son and his wife. The 
son and the wife were minors. The 


donees and the parents of the husband 
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of the donor continued to live in the 
house, It was held that the acceptance 
of the gift should be inferred unless tha 
contrary was proved, and that the mere 
circumstance that the mother retained 
custody of the deed and kept the house 
in her name in the Municipa] records 
and paid taxes did not show that she 
did not intend the gift to be acted 
upon. In the present case ajso, the 
father was the only person who could 
have accepted the gift, and the parties 
were continuing to stay together even 
after the gift. In these circumstances, 
the finding of the court below that 
there was acceptance is ynexceptionable. 

12. It is now necessary to go into the 
other aspect, namely, whether there 
could be a gift or a settlement of an 
undivided interest in a coparcenary pro- 
perty. The learned counse] for the ap- 
pellant drew my attention to the follow- 
ing passage in Mulla’s Hindu Law. 14th 
Edn, occurring in para 258 at p. 320— 

“According to the Mitakshara law as 
applied in all the States, no coparcener 
can dispose of his undivided interest in 
coparcenary property by gift. Such 
transactions being void altogether there ' 
is no estoppel] or other kind of personal 
bar which precludes the donor from as- 
serting his right to recover the trans- 
ferred property, He may, however, 
make a gift of his interest with the 
consent of the other coparceners.” 

13, It is unnecessary for our present 


purpose to go into the proposition as io 
whether a coparcener can dispose of his 
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undivided interest in the coparcenary 
property by gift to a stranger. The 
above passage itself recognises the 


coparcener gifting his interest with the 
consent of the other coparceners. Such 
a gift can be in favour of any one. In 
the present case, there are only two 
coparceners, namely, the first defendant 
and the plaintiff and the first defendant 
was the person to act on hehalf of the 
plaintiff also. As the transaction was 
beneficial] to the minor, there is no re- 
ason why the first defendant should 
withhold his consent to the gift of his- 
interest in favour of the minor. Thus, 
this is a case where the gift of the wn- 
divided interest of the first defendant 
in the suit properties could have been 
validly gifted in favour of the plaintiff. 


14, There is also another principle ap- 
plicable to this case, which has been 
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set out in Mayne’s Hindu Law, 1lith 
Edn, para 383 at p. 485 as follows— 


“A gift by a coOparcener of his entire 

undivided interest in favour of the 
other coparcener or coparceners will be 
valid whether it is regarded as one 
made with the consent of the other or 
others as a renunciation of his interest 
in favour of all. Such a renunciation 
can be effected by an expression of an 
intention to that effect, and no formality 
is necessary.” 
There is one aspect to be borne in mind 
namely that a coparcener cannot pick 
and choose one of severa] coparceners 
so as to make a gift of his undivided 
interest. The law is now well-settled by 
a Full Bench of this court in Chella 
Subbanng v. Chella  Balasubbareddi, 
ILR (1945) Mad 610: (ATR 1945 Mad 142) 
In that case, it was ruled that a mem- 
ber of a joint Hindu family governed 
by the Mitakshara law cannot give his 
interest in the family estate to one of 
severa] coparceners if they remain joint 
In estate. In such circumstances, he 
can relinquish his interesi, but the 
relinguishment operates for the benefit 
of all the other members. The 
earlier decisions on this point have 
been adverted to in the Ful) Bench deci- 
sion. Such a problem does not arise 
in the present case because the plaintiff 
is the only other coparcener and, there- 
fore, the gift of the undivided interest 
of the first defendant can validly be 
made in favour of the plaintiff. 


15. Learned counsel] next contended 
that in the present case a gift cannot be 
taken to be in the nature of a renuncia- 
tion in favour of the other coparcener 
as in this case a life interest has peen 
reserved in favour of the first defendant, 
his wife and his other heirs, In Thanga- 
velu Pillai v. Doraisami Pillai, (1914) 
27 Mad LJ 272: (AIR 1915 Mad 113), a 
Bench of this court held that a gift by a 
father of all his interest in the family 
property in favour of his only son being 
supported by natural love and affection 
can be upheld as a relinquishment, The 
authority of this decision is not affected 
by the Full Bench in Chella Subbanna 
v. Chella Balasubbareddi, ILR (1945) 
Mad 610: AIR 1945. Mad 142. In fact 
referring to this case, Leach C. J. deli- 
vering the judgment of the Full Bench 
stated at p, 143 of AIR that the only 
members of the joint family in Thange- 
velu Pillai’s case (1914) 27 Mad LJ 


Ponnuchami Servai v. Balasubramanian 


A.L R. 
212: (AIR 1915 Mad 113) were the 
father and the son and that therefore, 


the case presented no difficulty. The 
learned Judges deciding Thangavelu 
Pillai v. Doraiswami Pillai, (1914) 2? 
Mad LJ 272, referred to an earlier deci- 
sion in Peddayya v. Ramalingam, (1888) 
ILR 11 Mad 406 which was found to be 
wrongly decided by the Full Bench, 
Therefore, no doubt is thrown on the 
actual decision in Thangavely Pillai y 
Doraiswami Pillai, (1914) 27 Mad LJ 
272 and it is stil] good law. 


16. I have already referred to the 
learned counse] contending that this is 
a case in which it cannot be postulated 
that there was a renunciation as the first 
defendant reserved for himself certain 
rights in the properties settled. ïn 
Mahalingayya v. Sangayya, AIR 1948 
Bom 397, the Bombay High Court con- 
sidered a settlement or a gift of an un- 
divided interest of a brother. In that 
case, one Chenbasayya renounced his in- 
terest in the family properties in fayour 
of his brother Mahalingayya. It was 
found that Chenbasayya believed that 
he would be allowed to remain on part 
of the property which he undertook to 
relinquish in favour of his brother, with 
a condition as to the latter's making pro- 
vision for his maintenance, At p. 402, 
the learned Judge took the view thal 
the gift wasa susceptible of the construc- 
tion that Chenbasayya intended to make 
an absolute gift in favour of Mahalin- 
gayya. The property was, therefore, 
found to be still one which retained the 
joint family character and did not he- 
come the absolute property of Maha- 
lingayya. At p. 402, the learned Judges 
observed— 


“The mere renunciation without more 
could, in the view we take, not be re- 
garded as altering the nature of the pro- 
perty. In fact, in our view, the expres- 
sion of the belief of Chenbasayya thal 
he would be maintained and clothed and 
that the donee would continue to main- 
tain him til] the last is suggestive of an 
intention to retain some interest in the 
family property and to continue as a 
member of the coparcenary, In that 
view of the matter, it is difficult to re- 
gard the property, the subject matter 
of the renunciation, as the separate pro- 
perty of Mahalingayya’”’, 

What is to be noticed is that, notwith- 
standing the retention of some interest, 
it was treated to be a renunciation, In 
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that case, another pbrother’s branch re- 
presented by an adopted son claimed a 
share in the properties in respect of 
which there was a renunciation by 
Chenbasayya. It was held that as the 
said property continued as joint family 
property and as it was a renunciation 
in favour of Mahalingayya as an indi- 
vidual the other branch would also be 
entitled to a share therein, 

17. The relationship of the alienating 
or renouncing coparcener with the joint 
family has been considered by Bhash- 
yam Ayyangar J. in Aiyyagiri Venkata- 
ramayya v. Aiyyagiri Ramayya ((1902) 
ILR 25 Mad 690) (FB) which followed 
an earlier Bombay decision in Gurulin- 
gappa vy. Nandappa, (1897) ILR 27 Bom 
797. In the Bombay case, which was 
followed by Bhashyam Ayyangar J. it 
was held that the sale of a coparcener’s 
interest in joint family property cannot 
affect the position of such coparcener in 
the joint family, or alter the rights of 
the several coparceners, inter se, and 
that the alienating coparcener’s rights 
to succeed to hig brother’s shares by 
survivorship were not affected by the 
sale of his interest in the joint family 
property so long as the purchaser did 
not proceed to work out his rights by 
partition. Referring to this pronounce- 
ment in Ramasubbaraya vy, Appalanara- 
simharaju, AIR 1940 Mad 217, Venkata- 
ramana Rao J. sitting with Abdul Rah- 
man J. observed at p. 220— 


“This is a definite pronouncement that 
an alienating coparcener continues undi- 
vided even in respect of the share of 
the other members in the property 
alienated so that on the death of any 
member he will succeed to his share by 
survivorship along with other mem- 
bers.” 

Thus renunciation does not cut him 
off from the family. 

18. On the facts here, it has to ba 
held that the first defendant voluntarily 
executed a settlement of his undivided 
interest in favour of the plaintiff, the 
only other coparcener, with the result 
that the transaction was a renunciation 
of his interest in the joint family proe- 
perties and that, thereafter, he had no 
power to execute the deed of revocation 
nor the sale deed in favour of the ap- 
pellant, On a full consideration of the 
facts available in this case, JI consider 
that this is a case in which there was 
only a setilement in favour of the pla- 


* may have 
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intiff by the first defendant that the 
settlement has to be taken as renuncia- 
tion of the interest of the first defen- 
dant in the joint family properties and 
that the plaintiff is entitled to the de- 
claration and other reliefs asked for. 
There is no substance in the contention 
that the third defendant is a bong fide 
purchaser for value without notice of 


‘the interest to the plaintiff in the pro- 


perties. Ex. A. 1 is a registered dccu- 
ment, which confers an inierest in prae- 
senti on the plaintiff and in spite of 
such a document the third defendant 
considered it worthwhile to purchase the 
property then there will be no equity 
in- his favour. He has to face the con- 
sequences of his action, There is also 
ne proof of any debt having been in- 
curred by the first defendant to the ex- 
tent of Rs. 9500 or any substantial part 
thereof in discharge of which the pro- 
perty had to be sold. The appeal is ac- 
cordingly dismissed, There will be no 
order as to costs. 

Appeal] dismissed. 
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United India Fire and General Insu- 
rance Co, Ltd., Madurai, Appellant v. 
M. S. Durairaj and others, Respondents. 

A. A. O. No. 78 of 1978, D/- 23-2-1981, 

(A) Motor Vehicles Act (4 of 1939), 
S. 110C — Claimant could not adduce 
evidence contrary to his pleading except 
after effecting necessary amendment, 


Though under S, 110C the Claims Tri- 
buna] in holding an enquiry under Sec- 
tion 110B may, subject to any rules it 
made in that behalf, follow 
Such summary procedure as it thinks fit 
it cannot contravene rules of law and 
natural] justice, It cannot therefore 
allow the claimant to adduce evidence 
contrary to his pleading on sympathetic 
considerations or otherwise as that will 
seriously prejudice the other side taking 
it by surprise. It may, however, al- 
low amendment of the pleadings and 
then permit such evidence. Summary 
procedure does not mean that the Tri- 
bunal is powerless to allow amendment - 
in the interest of justice and if it does 
not affect rights accrued to the other 
side. In this case while in the claim 
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petition and in the Reply Statement it 
was alleged that the deceased paid hire 
charges for the trave] the evidence að- 
duced was to the effect that he travel- 
led free of charge. The Tribuna; on 
the basis of such evidence and consider- 
ing that the claimants had no personal 
knowledge of the matter and that the 
advocate had regretted the mistake in 
the pleadings gave a finding that the 
deceased travelled without paying any 
charges. On appeal, the same was held 
to be improper. AIR 1970 Pat 172, Fol- 
lowed, (Paras 11 & 12) 


(3) Motor Vehicles Act (4 of 1939), 
S. $5 — Insurance Policy not covering 
use of car for hire or charges — Pas- 
senger travelling on hire dying im ac- 
cident — Insurance company could not 
be made liable for compensation not- 
withstanding that it was a comprehen- 
Sive Policy, 


The Insurance Policy contained a term 
that it would not cover use of the car 
for hire or reward, The Policy was in 
terms limited in respect of the liabilily 
of the insurer in relation to death or 
bodily injury to any person to the ex- 
tent necessary to meet the requirements 
of S. 95. The law does not require thal 
a policy of insurance should cover risk 
to passengers who are not carried for 
hire or reward. The deceased having 
been found to have paid charges to the 
driver of the car for the trip, the in- 
surer was not liable to pay compensa- 
tion to the heirs of the deceased, The 
fact that it was described as a compre- 
hensive policy did not affect the position, 
Particularly in view of the express term 
that the policy did not cover use of the 
ear for hire or reward. AIR 1977 SC 


1735, Foll. (Paras 12. 17 & 18} 
Cases Referred: Chronological Paras 
AIR 1977 SC 1735:1977 Acc CJ 343 
16, 17 

AIR 1971 Guj 151:12 Gui LR 97 12 
AIR 1970 Pat 172 2 
1976 Acc CJ 144: (1969) 3 All ER 572: 
(1969) 3 WLR 231, Motor Insurers 
Bureau v. Connell 13 
1969 Ace CJ 286 (Delhi) 12 
(1932) 2 KB 153:147 LT 74:101 LJKB 
318, Bright v. Ashfold 13 


RAMANUJAM, J.:— This is an ap- 
peal filed by the United India Fire and 
Genera] Insurance Co. Ltd., Madurai 
against the award passed Ly the Motor 
Accidents Claims Tribunal in M.A.C.0O.P. 
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No, 36 of 1976, at the instance of the 
claimants-respondents 1 to 8 therein. 


2. On 27-10-1975, one Alagappan 
aged about 32 years, who was a senior 
clerk of the State Bank of india, Kodai- 
kanal, was returning from Madurai to 
Kodaikanal, in a car MDA 1194, which 
was owned by the 9th respondent and 
driven by the 10th respondent herein, 
At about 6 a. m. when the car was go- 
ing in front of the Parayai Mills’ gate 
In Samayanallur on the Dindigul 
main road, the driver of the car lost 
contro] of the vehicle and the car went 
to the left end of the road and hit 
against a tree and as a result of the im- 
pact, the gear rod caused grievous in- 
juries on the stomach of Alagappan, He 
was immediately taken in a bus to the 
Government Hospital, Madurai where 
he died the next day. The said car had 
been insured with the second respon- 
dent (appellant herein) in the original 
petition before the Tribural. On the 
ground that the said accident was due to 
rash and negligent driving of the car 
by its driver, the legal representatives 
of the deceased Alagappan claimed a 
compensation of Rs, 175,000, before the 
Motor Accidents Claims Tribunal, Madu- 
rai, 


_3. In the said claim petition respon- 
dents 1 and 3, owner of the car and the 
driver respectively, remained ex parte 
and the claim was resisted only by the 
Insurer, second respondent, The object- 
tion taken by the insurer was tha; it 
has been mentioned in the claim peti- 
tion, itself that the car was used for 
carrying pasSengers on hire, which was 
against the terms of the insurance pelicy 
the insurer was not liable, that in any 
event, there was no rashness and negli- 
gence on the part of the driver of the 
car, that the car was proceeding slowly 
and cautiously on the proper side of 
the road at the moderate speed of 
35 K. M. per hour that there was drizzl- 
ing at the time and in a turning the 
car skidded to the left and hit agamst 
a tree and that, therefore, the accident 
cannot be said to be due to rashness 
and negligence on the part of the driver 
of the car. It also contended that since 
the injuries sustained by the deceased 
were very slight, the claim by the legal 
representatives of Alagappan for com- 
pensation of Rs, 75,000 is highly ex- 
aggerated, k: 
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A. After going through the counter 
affidavit filed by the Insurer, a reply 
affidavit was filed by the claimants, 
wherein they had again asserted hat 
,Alagappan, Arokiaswami and one Velu- 
"sami travelled in the car on payment 
of Rs, 15 as hire charges, Further, they 
have stated that the deceased Alagappan 
was getting actually a salary of Rs. 106? 
per month at the time of his death, 

5. On these pleadings the following 
two points were set down for considera-~ 
tion by the Tribunal— 

1. Whether the accident took place 
on account of rash and negligent driving 
of the first respondent’s car by the third 
respondent ? 

2. Whether the petitioners are entitled 
to compensation, and to what extent and 
against whom ? 

6. On the side of the claimants, the 
first claimant had been examined = as 
P. W. 1 and another person, who tra- 
velled in the car during the time of oc- 
currence, had been examined as P, W. 2 
P. W, 1 had spoken to generally about 
the occurrence and the death of his 
son aS a result thereof, He has marked 
Ex, P, 1, Pay certificate given by the 
branch manager in relation to pay parti- 
culars of the deceased, Ex. P, 2 copy of 
the post-mortem certificate, Ex. P. 3, 
extract from the death register, Ex. P. 4, 
S. S. L. C. book of the deceased, Ex. P. 
5 certificate from the branch manager 
about the date of joining of the deceas- 
ed in the bank and Ex. P. 6 copy of 
the Motor Vehicles Inspector’s report 
P. W. 2 had deposed about the facts re- 
lating to the accident, On the side -of 
the respondents, no oral evidence was 
adduced and only Ex. R, 1, the policy 
of insurance had been marked, 


7, On the first point as to whether 
there was any rashness and negligenca 
on the part of the driver of the car, 
the Tribunal, after analysing the oral 
and documentary evidence, above refer- 
red to, held that the car was driven in 
a rash and negligent manner and _ thaf 
the accident was entirely due to such 
rashness and negligence on the part of 
the driver of the car, 
point relating to the quantum of com- 
pensation and the person who is liable 
to pay the same, the Tribunal] held that 
a sum of Rs, 75,000 is a fair and re- 
asonable compenSation, In that view, it 
passed an award 
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On the second 


for the said sum in 
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favour of claimants 2 lo 4 as. 
against respondents 1 to 3. 
The Tribunal had taken. the view 
that the first claimant being the 


father of the deceased, and claimants 5 
to 8 being his brother and sisters, cannot 
be held to be dependents or legaj re- 
presentatives and that only the mothe: 
and children of the deceased, who are 
claimants 2 to 4, are entitled to claim 
the compensation as dependents as well 
as heirs at law of the deceased, The 
said award has been challenged by the 
appellant-Insurer of the car, 


8. The main contentions advanced on 
behalf of the appellant are as foliows 
— (1) That the car, having been used 
for carrying passengers for hire or re- 
ward contrary to the terms of the in- 
surance policy, the insurer is not liable 
for the accident which had taken place 
when the car was used for an unautho- 
rised purpose, (2) That even if the car 
has not been used for carrying the pas- 
sengers for hire or reward, and the de~ 
ceased was taken only aS a gratuitous 
passenger the liability of the Insurer 
will] not extend to such gratuitous pas- 
sengers, 


9. In this case, on the first question 
the learned counsel for the appellant has 
referred to the claim petition wherein 
the claimants have stated that the de- 
ceased paid hire charges and travelled 
in the car which was being used as an 
illicit taxi. Taking note of this aver-: 
ment in the claim petition,. itself, the 
Insurance company in its counter had 
disclaimed the liability on the ground 
that the car has been used for an un- 
authorised purpose, At least after see- 
ing the counter statement, the claimants: 
should have waken up, However, the 
claimants filed a reply statement assert- 
ing that the deceased Alagappan was 
carried in the vehicle on payment of 
hire charges, At the stage of trial, 
however, the first claimant examined 
as P., W. 1, deposed that the deceased 
was given a free lift by the driver of 
the car from Madurai to Kodaikanal and 
P, W: 2 had also deposed that himself 
and two other persons travelled in the 
car without payment of any hire char- 
ges, An objection was faken by the 
insurer that oral evidence cannot ba 
let in contrary to the pleadings, The 
claimants had contended that ‘no doubt 
a blunder has been committed im pres 
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paring the petition since the averments 
had been made on the representations 
of the petitioner No, 1 and the peti- 
tioner No. 1 had not witnessed the ac- 
cident properly and he has spoken to 
hearsay”, According to the claimants, 
they knew about the free lift only at 
the stage of trial. The Tribuna] accept- 
ed the said new stand taken on behalf 
of the claimants mainly on the basi; of 
the evidence of P, W. 2, The Tribunal 
felt that as the counsel had expressed 
regret that the petition had been drafted 
on a wrong information given by the 
claimants, and as the counsel had to do 
justice to his clients and put forward a 
genuine version of the case in the en- 
quiry, some amount of latitude in the 
assessment of the averments in the claim 
petition relating to the use of the car 
as a taxi had to be allowed and that on 
the oral evidence of P, W. 2, an indep- 
endent witness who has also travelled in 
the car at the time of the accident, it 
must be held that the car was not used 
as a taxi and the deceased was given 
only ‘a free lift. The said finding of the 
Tribunal has been attacked by the ap- 
pellat as legally unsustainable, 


10. We are of the view that the Tri- 
buna] is in error in accepting the evi- 
dence of P. W. 2 at its face value. It 
is true P, W, 2 has stated that he and 
the deceased and another were carried 
in the car gratuitously from Madurai 
to Kodaikanal, But, it is difficult to 
accept that statement unless the ow- 
ner or driver of the car is either related 
to the persons carried or a close frend 
of them. The driver or the owner are 
admittedly utter strangers to the per- 
sons who were carried in the vehicle, 
It is unlikely that the driver of the 
car would have agreed to give them free 
lift from Madurai to Kodaikanal, 
without any hire or reward. It is nof 
claimed, as a matter of fact, by P. W. 2, 
that he knew either the owner or the 
driver of the car before the date of the 
accident, Thus, the probability is that 
the driver of the car carried the deceas- 


fed and other persons in the car which 


ama 
imha 
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was proceeding from Madurai to Kodai- 
kanal only for hire or for reward. 


11. According to the appellant, the 
claimants are in any event, not entitled 
to go behind their pleadings which con- 
tain a categorical averment that the de- 
ceased was travelling in the car on pay- 
ment of hire charges and adduce evi- 
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dence that he was carried in the car 
gratuitously . which is contrary to the 
pleadings, and the Tribunal has no 
justification or jurisdiction to show any 
latitude in this regards. It is pointed 
out by the appellant that even if there 
is a mistaken averment both in the or- 
ginal claim petition as well as in the re- 
ply statement, the court can permit the 
claimants to have their pleadings amend- 
ed setting out the correct averments 
and then allow the claimants to ad- 
duce evidence on the basis of the 
amended pleadings and it is not legal- 
ly possible for the claimants to adduce 
ora] evidence contrary to their own 
pleadings. There is considerable force 
in the submission made by the appellant 
in this regard, 


12, It is well established that a party 
cannot be allowed to go behind his 
Pleadings and jet in evidence contrary 
to the same. If the averments in the 
pleadings, as originally set out, requir- 
ed modification on the ground of mis- 
take, inadvertence etc, it may be open 
to the party to have the pleadings 
amended by taking a leave of the court 
and then adduce evidence in accordance 
with the amended pleadings, That being 
the legal position, we do not see how 
the Tribunal in this case without having 
the pleadings amended, permitted the 
claimants to adduce evidence contrary 
to the pleadings. Though the Tribunal 
in permitting oral evidence to be ad- 
duced contrary to the pleadings, has 
obviously been motivated by some sym- 
pathetic considerations to be shown to 
the claimants and their counsel, We do 
not see how the Tribuna) can on 
grounds of sympathy go behind the 
statutory procedure, It is true that 
Sec, 110-C of the Motor WVehicles Act 
says that ‘in holding any enquiry under 
S. 110-B, the Claims Tribunal, may, sub- 
ject to any rules that may be made in 
this behalf, follow such summary pro- 
cedure as it thinks fit”. But, the said 
express power given to the Tribunaj to 
formulate its own procedure has to be 
consistent with rules of natural justice 
and must not contravene the provisions 
of law. If the ora] evidence is permit- 
ted to be adduced by one party contrary 
to his own pleadings, the other party 
wil] naturally be taken by surprise and 
there will clearly be failure of the rules 
of natural justice. It cannot be disput- 
ed that the Tribunal has got the power 
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to permit a party to amend the plead- 
ings. In Bihar Co-operative Motor 
Vehicles Insurance Society Ltd, v. 
Rameshwar Raur, AIR 1970 Pat 172, 
the Claims Tribunal has been held to 
be competent to give permission for 
amendment of the pleadings, when such 
amendment does not prejudice any ac- 
crued right of any party. The fact ihat 
the Tribuna] is invested with the power 


to adopt summary procedure for a 
speedy disposal of the claim. petition, 
does not mean that it can 
ignore a salutary rule of law 


which ensures that the parties can ad~- 
duce evidence only with reference to 
their own pleadings, The said position 
does not differ whether the Claims Tri- 
bunal is considered to þe a court or per- 
sona designata. Though the Claims Tri- 
bunal is invested with the status dif- 
ferent from a civil court, it undoubted- 
ly possesses al] the attributes of the 
court and for all intents and purposes 
it is a civil court. It has been so held 
in Shardaben v. M. I. Pandya, (1971) 
12 Gui LR 97:(AIR 1971 Gui 15D, 
The Claims Tribuna] like other courts 
of Jaw must 


it is relied upon — vide Smt, Amarjit 
Kaur v. Vanguard Insurance Co, Ltd, 
1969 Ace CJ 286 (Delhi). S. 110-C says 
that the summary procedure to be fol- 
lowed by the Claims Tribunal shal] sub- 
ject to any rules that may be made in 
that behalf. In view of what has peen 
stated above, the Tribunal in this case 
should not have allowed the claimants 
to go behind their pleading and to con- 
tend that the deceased was a gratuitous 
passenger, without amending their plead- 
ings, If such a thing were permitted 
it will lead to an anomalous situa- 
tion where the claimants’ case as 
the pleadings will be different from 
the case as presented at the enquiry,, 
and the opposite party will be at a 
disadvantageous position, for he will 
have to meet two cases. This will be 
obviated if the Tribunal has permitted 
the claimants to amend their plead- 
ings and to adduce oral evidence in 
pursuance of the amended pleadings. 
The Tribuna] has held that the deceas- 
ed was carried as a gratuitous pas- 
senger ignoring the pleadings in the 
claim petition as well as in the reply 
statement filed by them, If the deceas- 


ed was carried for hire that will be a 
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not ignore the rule that. 
every document must be proved before. 


per. 
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purpose not authorised by the terms of 
the Insurance policy Ex. R. 1. The 
policy contains the following clause 
under the head of limitation as to use— 


“The policy does not cover use for 
hire or reward,........ Use only for spe- 
cia] domestic and pleasure purposes and 
for the insured’s business,” 

If the deceased was carried in the car 
for hire, then there has been a use of 
the car for an unauthorised purpose, In 
view of the above terms contained in the 
policy, the Insurance Company cannot 
be held liable. We are not on the ques- 
tion now whether the driver of the car 
was authorised by the owner to take 
passengers for hire or reward. As al- 
ready pointed out, the award had been 
passed in this case both against the 
driver as well as the owner of the car 


-and that portion of the award has þe- 


come final, Therefore, it is unnecessary, 
in this appeal to go into the question 
aS to whether the owner of the ear is 
vicariously liable or not, We are only 
concerned with the case whether the 
car has been put to an unauthorised 
use so as to enable the insurer to dis= 
claim the liability to indemnify the 
owner of the car under the terms of 
the insurance policy. In view of 
our finding that the deceased was not a 
Sratuitous passenger it is unnecessary 
to go into the question as to whether the 
insurer will be liable for the death of 
the deceased who was carried in the 
car aS a gratuitous passenger, 


13. The learned counsel for the clai- 
mants would contend that the policy 
in this case is a comprehensive one and 
therefore, the policy should be taken 
to cover the death of or bodily injury 
to a passenger travelling in the car for 
hire or reward, The learned counsel 
refers to a decision in Bright y, Ashfold, 
(1932) 2 KB 153. In that case, a policy 
has been taken containing a clause that 
the Insurance company shall not be 
liable for any accident, loss or damage 
caused or sustained, while any motor 
cycle in respect of which indemnity is 
granted under this policy, is carrying a 
passenger unless a side car is attached, 
The insured drove the motor cycle on a 
road with another person sitting behind 
him aS a passenger on the pillion with- 
out a side car being attached to the 
motor cycle. He was charged with the 
Offence of using a motor vehicle on a 
road without there being in force in- 


e? _ 


or reward and that 
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relation to the user of the vehicle such 
a policy of insurance in respect of third 
party risks as required by part II of 
the Road Traffic Act, 1930, While con- 
Struing S, 38 of the Road: Traffic Act, 
1930, the court held that even if a pas- 
senger in a motor vehicle was treated 
as q third party his risk should also be 
covered by a policy required to be 
taken under the Road Traffic Act 1930. 
However, the view taken in this case 
has not been accepted as correct in later 
decisions, In Motor Insurers’ Bureau v. 
Connell, 1970 Ace CJ 144, the court of 
appeal while construing S. 203 of the 
Road Traffic Act 1960 which corres- 
ponds to S, 95 of the Motor Vehicles Act 
held that the owner of a private car iS 
not bound to insure passengers even if 
he occasionally gives lift upon pay- 
ment. In that case, the owner of a pri- 
vate car gave lift to another, who offer- 
ed him to pay for it. The car met with 
an accident, and the person sustained 
injuries. On his filing an action for 
compensation, a question arose whether, 
in the circumstances, the car could be 
said to be a vehicle in which passen- 
gers are carried for hire or reward with- 
in the meaning of the clause as used in 
S. 203 so as to make it compulsory for 
the owner to insure such a passenger, 
The Court held that a private owner of 
a Car was not bound to insure passen- 
gers even if he gave a man lift for hire 
the Insurance was 
compulsory only if a vehicle was ab a 
practice or habitually used for carrying 
passengers for hire or reward such as 
in the case of taxis, motor coaches, pri- 
vate hire cars and the like, Unless 
there was a habitual carrying of pas- 
sengers for hire or reward, there was no 
statutory necessity to obtain a policy 
covering risks to passengers, 


14. Lord Denning M. R. speaking for 


the Bench held that as the car, in 
which the deceased travelled agreeing 
to pay Some amount as reward, was 


not a vehicle in which passengers were 
normally or habitually carried for hire 
or reward, that it was a private vehi- 
cle and lift was given to a passenger on 
two or three occasions and that there- 
fore the owner of the car is not bound 
to insure against injury to the passenger, 
Lord Denning wound up his judgment 
with the following observations— 


- “T would only add this: many people 
think the Act should be altered so as 
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to provide compulsory insurance for pas- 
sengers, I think so too. It is yery 
hard on a passenger that he should þe 
injured by the negligence of the driver 
and have no recourse for damages, I 
hope the Parliament will soon remedy 
the posilion, Meanwhile, I would sug- 
gest that anyone who asks for or accepts 
a lift should ask the driver ‘Are you 
insured for passengers or not? for, if 
he is not, and there is an accident, he 


may be unable to get any compensa- 
tion”. 
15. The above observations have 


been taken note of by the Parliament 
and the Motor Vehicles (Passenger In- 
surance) Act 1971 has been enacted to 
make insurance cover for passenger 
liability compulsory by repealing para- 
graph (a) and the proviso to S, 203 (4) 
which came into force on ist Dee, 1972. 


16. The Supreme Court in Pushpabai 
Purshottam Udeshi v, Ranjit Ginuing 
and Pressing Co, 1977 Acc CJ 343: 
(AIR 1977 SC 1735) while dealing with 
the scope of S. 95 of the Motor Vehi- 
cle Act, 1939, as amended by Act 56 
of 1969, had pointed out that neither 
the Road Traffic Act 1960 or the ear- 
lier 1930 Act required users of Molor 
vehicles to be insured in respect of lia- 
bility for death or bodily injury to pas- 
sengers in the vehicle except in the case 
of a vehicle in which passengers were 
carried for hire or reward or by reason 
of or in pursuance of a contract of em- 
ployment, that Sec, 203 (4) of the 
1960 Act provided that the policy shall 
not be required to cover liability in re- 
spect of death of or bodily injury to per- 
sons being carried in or upon, or entering 
or getting on to or alighting from, the 
vehicle at time of occurrence of the 
event out of which the claims arise, The 


Supreme Court also referred to the 
law, as regards genera] exclusion of 
passengers as stated in Halsbury'’s, 


Laws of England, 3rd Edn, Vol, 22 at 
page 368 para 765 which is as follows— 


“Subject to certtain exceptions a po- 
licy is not required to cover liability in 
respect of the death of or bodily in- 
jury to a person being carried in or 
upon or entering or getting into or 
alighting them, the vehicle at the time 
of the occurrence of the event out of 
which the claim arises.” 


Dealing with the plea that the words 
‘third party’ are wide enough to cover 
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al] persons except the person and the 
insurer, the Supreme Court: held that 
the Insurance cover is not availabie to 
the passengers is made clear by the pro- 
viso to sub-section, which provides that 
a policy shalj not be required— 


“Except where the vehicle is a vehicle 
in which passengers are carried for hire 
or reward or by a reason of or in pur- 
suance of a contract of employment, to 
cover liability in respect of the death 
of or bodily injury to persons being 
carried in or upon or entering or mount- 
ing or alighting from the vehicle at the 
time of the occurrence of the event out 
of which the claim arises.” 


17. The Supreme Court held that ‘it 
is not required that a policy of in- 
surance should cover risk to the pas- 
sengers who are not carried for hire or 
reward. As under S. 95 the risk to a 
passenger in a vehicle who is not car- 
ried for hire or reward is not required 
to be insured.” According to the learn- 
ed counse] for the respondent, though 
it is not compulsory for the owner of 
a car to insure against the passengers 
either carried for hire or reward or 
gratuitously, still he can take a com- 
prehensive policy to cover such risks, 
which are required to be covered under 
S. 95 of the Act and that in this case a 
comprehensive policy having been issued 
it should be taken to cover the risk of 
passengers as well. But as already 
pointed out, the policy on the face of 
it says that it “will not cover the use 
of the vehicle for hire or reward, We 
have already found that in this case 
the deceased was carried in the vehicle 
for hire or reward and such use is 
clearly prohibited by the terms of the 
policy. . Sec, IJ Liability to third par- 
ties — of Insurance Policy (Ex. R. 1) 
is limited in respect of the liability of 
_{the insurer in relation to death of or 
bodily injury to any person to the ex- 
tent necessary: to meet the requirements 
of S. 95 of the Motor Vehicles Act 1939, 
Construing the identical] clause, the 
Supreme Court held in Pushpabai. Pur- 
Shottam Udeshi v. Ranjit Ginning and 
Pressing Co., 1977 Acc CJ 343: (AIR 
1977 SC 1735) that the words ‘except so 
far as is necessary to meet the require- 
ments of S. 95 of the Motor Vehicles 
Act 1939’ would indicate that the lia- 
bility is restricted to the liability aris- 
ing out of the statutory requirements 
under S., 95 and the second part of 
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-objects in the 
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clause 1 (a) refers to the non-liability 
for injuries arising in the course of 
employment of such persons. In view 
of the above pronouncement of the 
Supreme Court, it is not open to the 
claimants in this case to contend that 
the policy Ex. R. 1 issued in this case 
which is said to be comprehensive, 
cannot be said to cover the risk in re- 


spect of passengers carried in a vehi=|: 
cle for ‘hire or reward, in respect ofj: 


whom there is a prohibition under the 
policy. 
18. In this view of the matter, we 


have to set aside the award passed by! 


the Tribunal so far as thé appellant is 
concerned, The award of the Tribunal 
as against respondents I and 3 therein 
will stand, The civil miscellaneous ap- 
peal is therefore allowed, There will 
be no order as to costs, 
_ 19. The learned counsel for the re- 
spondents seeks leave to appeal to the 
Supreme Court, but, in the circumstan- 
ces, we do not think that this is a 
fit and proper case for the grant of 
leave. Hence, leave sought for is re- 
fused, 

Appeal allowed. 
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Tamil Nady Wakf Board, Appeliant 
v. Sannasi Munayathiriyan, Respondent, 

S. A. No. 551 of 1978, D/- 16-3-1981* 

Wakf Act (29 of 1954), Section 3 (1) — 
Wakf-Alal-Aulad — Creation of wakf 
—- Whey properties come within pur- 
view of Act, 

Where there is no separate dedication 
for pious, religious and charitable pur- 
poses and for purposes of the mainten- 
ance of the members of the family, the 
entire document has to be taken as 
creating wakf and the properties would 
come within the purview of the Act, In 
Such a case it would be necessary for 
the Wakf Board to frame a scheme pro- 
viding allocation among the different 
manner contemplated 
by the wakf, (Para 7) 

An alienation of the wakf property 
is invalid and the Wakf Board can re- 
cover the property from the alienee. 


*Against decree of Sub Court, Tiruchira- 
palli in A. S. No, 370 of 1976. 
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904 Mad. 
AIR 1968 Mad 243 Rel. on, AIR 1977 


All 18 Ref, to, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1977 All 18 5 
AIR 1968 Mad 243: (1967) 1 Mad LJ 

65 6 


A. A, S. Mustafa, for Appellant: M. V. 
Krishnan, for Respondent, 


JUDGMENT :— The  plaintiff-Wakf 
Board filed a suit in the court of the 
Principal District Munsif, Tiruchiraralli 
(O. S. No. 253 of 1975) for declaration 
that the suit property is wakf property 
and for,possession and for ather reliefs. 
A wakfi-nama was executed on ist 
Apri] 1940 the registration copy of 
-which has been marked as Ex. A. 2. 
The executant is one Ebramsa Rowther 
and the document is called wakf-cum- 
settlement, One of the properties cover- 
ed by this wakf was alienated by one 
Jaithoon Bibi to the. defendant on 26th 
Sept. 1963, for a sum of Rs, 2000 and 
the alienee was in possession. The Wakf 
Board stated that the alienation was þe- 
yond the powers of the alienor and that 
the alienation was not binding on the 
Wakf Board, The possession of the de- 
fendant was said to be unlawful and, 
therefore, the suit was filed for decla- 
ration and possession, 

2. In the written statement the alie- 
nee defendant denied the existence of 
the wakf or its character aS a public 
wakf According to the defendant, he 
had purchased the property from an 
absolute owner, namely, the said Jait- 
hoon Bibi, and he was in possession of 
the property since then, 


3. The trial Court decreed the suit 
with costs, and on appeal the learned 
Third Additional] Subordinate Judge re- 
versed the judgment and held that the 
plaintiff-Wakf Board was not entiiled 
to possession, The Wakf Board has fil- 
ed the present second appeal and at the 
time of the admission the following sub- 
stantial question of law was framed as 
arising out of the judgment of the lower 
appellate court— 

“On the finding of fact arrived al by 
the courts below, whether the plaintiff 
Wakf Board is not entitled to possession 
of the property?” 

The trial court found that after enquiry 
the Wakf Board issued a notification 
and that the formalities contemplated 
by Sec. 5 of the Muslims 'Wakf Act had 
been completed in the present case, The 
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suit property was thus held to be wakf 
property. The lower appellate court 
confirmed this finding, The only dif- 
ference of view between the trial court 
and the lower appellate court was thai 
Ex. A. 2, in the view of the lower ap- 


pellate court, was a private wakf and 


possession and management could only 
he with the family of the settlor, name- 
ly, Ebramsa Rowther, It was on this 
reasoning that the lower appellate court 
has come to the conelusion that the 
plaintiff-wakf board was not entitled to 
recover possession of the suit property, it 
may be mentioned here that the effect 
of the decision of the lower appellate 
court is to hold that the alienation was 
not proper. The question that survives 
for consideration is whether, on the 
context of the facts of this case, the 
Wakf Board was entitled to recover 
possession of the property? 


4, The document is in Tamil. Ebramsa 
Rowther constitutes himself as the 
Manager of the properties covered by 
Ex, A, 2, and he would enjoy the pro- 
perties only in his capacity as such 
Manager, After his death, his son 
Khader Batcha would be the Manager. 
Thereafter a suitable person among the 
members of the family was to be con- 
stituted as the manager, Properties 
were to be purchased in the name of 
T. K, Ebramsa Rowther estate, There is 
a ban on alienation either by the Mana- 
ger or by anybody who is in manage- 
ment of the properties, A lease deed 
for a period not less than three years 
could be executed, There is also provi- 
Sion for making exchanges of the trust 
properties with other properties, The 
person in management was to draw a 
sum of Rs, 600 as allowance per annum. 
Every person who was to be in manage- 
ment of the properties after the life- 
time of Ebramsa Rowther was to pay 
the taxes and incur the necessary ex- 
penses for the maintenance of the pro- 
perties, The balance of the income was 
to be divided into 8-1/2 shares and half 
a share was to be reserved for unfore- 
seen expenditure. It would be constitu- 
ted into a fund and according to the 
circumstances, property could be pur- 
chased out of it. During the period of 
Ramzan gruel was to be supplied to 
poor people and also clothes were to be 
distributed out of one share of income. 
Out of the eight shares, the income from 
the seven shares excluding the share for 
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charity, was to be individually allotted 
to the respective branches, Thus one 
share alone was to be utilised for the 
pious and religious purposes mentioned 
above, 


5. The learned counsel for the Waki 
Board brought to my notice a decision 
of a Bench of the Allahabad High Court 
in U, P, Sunni Centra] Board of Wakf 
v. Smt, Hasan Jehan Begum, AIR 1977 
All 18. In that case, the court examined 
whether a wakf-alal-aulad was a ‘wakf 
in the context of S. 3 of the U. P. Mus- 
lims Wakfs Act of 1960. The definition 
of a wakf is the same as in the present 
Act. In dealing with the question whe- 
ther the wakf in that case was a wakf- 
alal-aulad, the Allahabad High Court 
pointed out that the crucial point was 
whether the entire property was dedi- 
cated for purposes religious, pious or 
charitable and that if the entire pro- 
perties were dedicated for secular and 
for religious, pious and charitable pur- 
poses, then the entire properties would 
be deemed to be dedicated for both 
purposes. Unless it was possible to de- 
termine the extent to which the pro- 
perties had been dedicated for religious, 
pious and charitable purposes, it was 
held that the entire properties will 
have to be deemed to be dedicated to 
God and subject-matter of the wakf. 
At page 20, the learned Judges have 
observed— 


“In our opinion, unless it is possible 
to determine the extent of the property 
out of the property which is the subject 
matter of the wakf-alal-aulad meant 
for religious, pious or charitable pur- 
poses, the entire property wil] be the 
subject-matter of the wakf, within the 
meaning of the Wakfs Act, The ques- 
tion of determining the extent can prac- 
tically arise only in a ease in which 
there are a number of properties and 


some of them are earmarked 
for purposes recognized as re- 
ligious, pious or charitable and 


wakif or his descendants, It may also 
arise in a case where a share in a pro- 
perty or a part of a property has been 
earmarked for the two purposes, In the 
present case, neither of the wakfs con- 
tain such a direction, The entire pro- 
perty has been dedicated for the pur- 
poses recognised as religious, pious and 
charitable, It may also be possible to 
say that the property. which has been 
dedicated for purposes religious, pious 
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or charitable, is the entire extent of the 
property, The entire properties under 
the -deeds will, therefore, be deemed to 
be. wakf within the meaning of Sec- 
tion 3 (11) of the Wakfs Act.” 

Considered in the light of this judg- 
ment, in the present case also the pro- 
perty would have to be treated as a 
wakf, as there is non-partia] dedication. 


Sannasi Munayathiriyan 


6. The learned counsel for the res- 
pondent submitted that this is a case of 
dedication for pious or religious pur- 
poses only to the extent of one share 
out of eight and a half and, therefore, 
it would not be a case of public wakf 
at all, I am unable to agree with this 
submission, Where there is no separate 
disposition of property for public chari- 
table purposes and private purposes, as 
known to Mohammadan Law, the waqf 
will be taken as a dedication in favour 
of the Almighty, and the entire pro- 
perty wil] have to be treated as wakf 
property, In V. Mohammed Mahin v. 
Madras State Wakf Board, 1967-1 Mad 
LJ 65: (AIR 1968 Mad 243) K. S. Ven- 
kataraman J. has held in similar cir- 
cumstances that there would be a wakf 
and that the enjoyment by the manager 
for the time being could only be sub- 
ject to the conditions of the wakf., The 
prohibition against alienation was also 
construed to mean that the document 
could only be treated as a wakf-alal-au- 
lad. Even where there is a concurrent 
and immediate gift for charitable ob- 
jects in a wakf created in favour of 
one’s own family children or descen- 
dants, the learned Judge pointed out 
that it would warrant the implication of 
an ultimate trust for those objects on 
the failure of the family or descendants. 
This decision does not, in any way, 
support the contention of the learned 
counsel for the respondent that this is 
not the case of a wakfalal-aulad at all. 
The definition provision, in so far as it 
is material, of the Wakfs Act. 1954, runs 
as follows :—= 


* 'Wakf? means the permanent dedica- 
tion by a person professing Islam of any 
movable or immovable property for any 
purpose recognised by the Muslim law 
as pious, religious or charitable, and 
includes— e.s... (iii) a wakf-alal-au- 
lad to the extent to which the property 
is dedicated for any purpose recognised 
by Muslim Law as pious, religious or 
charitable; ” 


296 Mad. 


7. In the present case, there is no 
separate dedication for pious, religious 
ee charitable purposes and for pur- 
poses of the maintenance of the mem- 
the family. Therefore 
the entire document has to be 
taken as creating a wakf and the 
properties would come within the pur- 
view of the Wakfs Act 1954, As pointed 
out by Venkataraman J. in a case like 
this, it would be necessary for the Wakf 
Board to frame a scheme providing for 
ithe allocation among the different 
{objects: in the manner contemplated by 
the wakf, 

'8. In the present case, I am only 
concerned with the question as to 
‘whether the Wakf Board is entitled to 
recOver possession of the property, The 
alienation has been made by a person 
‘who was not enlifled to alienate the 
property, It is not clear how the vendor, 
‘a lady could even be a Manager, as 
contemplated by the wakif under Ex. 
A. 2. If the vendor was a -person who 
could be a Manager, then he is bound 
by the ban on alienation stipulated in 
the document. If he or she was a 
‘stranger, then also he or she could not 
have alienated the property, The result 
is that the alienation is not binding on 
any one, The alienation would be in- 
valid and illega] and would not pass 
any title, 
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9, The Muthavallis or the Managers 
have allowed the property to remain in 
the hands of the purchaser since 1963 
when the alienation was effected, It 
was, therefore, proper for the Wakf 
Board, as the custodian or Superinien- 
dent of the charity, to sue for recovery 
of the property. Therefore, there is 
nothing incompetent in the suit as filed 
by the Wakf Board, 

10. The result is that the Waki 
Board would be entitled to recover 
possession of the property from the 
alienee under Ex. B. 3. There will be a 
declaration in favour of ihe plaintff- 
appellant as prayed for and the prayer 
for possession will also have to be 
granted, 


The second appeal is allowed, There 
will be no order as to costs, 
Appeal allowed. 
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C. R. P. No. 964 of 1981, D/- 31-3-1982. 

(A) Civil P. C., (5 of 1908), S. 96 (4) — 
Suit cognizable by Court of Small Causes 
-~ Question whether provisions of Usu- 
rious Loans Act attracted to interest 
charged by Nationalised Bank to agri- 
culturist — It is question of law — Ap- 
peal maintainable. (Nationalised Bank — 
Interest; Usurious Loans Act (1918), S. 3; 
Banking Regulation Act (1949), S. 21). 


The question whether nationalised 
banks, obliged to charge interest at 
specified rate in accordance with the 
circulars and directives periodically 


issued by the Reserve Bank of India 
under the provisions of the Banking 
Regulation Act, can be taken out of the 
category of cases where the presumption 
regarding excessive nature of interest 
under the provisions of the Usurious 
Loans Act can be raised, is a question 
of law. Where such quéstion is involved . 
in a suit filed before Court of Small 
Causes by a nationalised bank against an 
apriculturist, it being a question of law, 
appeal against the decree of the Court 
of Small Causes would be maintainable, 
1980-2 Mad LJ 389 and AIR 1981 SC 
1683, Disting. (Paras 6, 7) 


© (B) Usurious Loans Act (10 of 1918), 
S. 3, Pre — Banking Regulation Act 
(1949), Ss. 21, 46 and Pre. — No incon- 
sistency between the two Acts — Sphere 
of operation of these enactments is dif- 
ferent, 


The sphere of operation of the Bank- 
ing Regulation Act and the Usurious 
Loans Act are very different, in that one 
is concerned with the control and regu- 
lation of the business of banking exclud- 
ing the rate of interest on advances to 
be made by the banking companies, 
while the other is intended to secure 
relief from excessive claims for interest 
sought to be enforced through courts. 
The provisions of the Banking Regula- 
tion Act 1949, alone regulate the rate of 
interest on advances by nationalised 
bank and there is no inconsistency be- 
tween its provisions and the provisions 
of the Usurious Loans Act. Consequent- 
ly, there is no question of the provisions 
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of the Usurious Loans Act prevailing 
over the provisions of the Banking Regu- 
lation Act, (Para 14) 


The avowed object of the Banking 
Regulation Act, 1949 is to consolidate 
and amend the law relating to banking 
and thereunder provision is made for 
the regulation and control by the Re- 
Serve Bank of India of the carrying on 
of the business of banking by banking 
companies including the rates of inter- 
est on advances by banks. Any contra- 
vention on the part of the banks to 
charge interest at the rates specified 
under S. 21 (2) (e) is made punishable 
under 8S. 46 (4) of the Banking Regula- 
tion Act, 1949, The primary object of 
the Usurious Loans Act is to confer a 
power on court to afford relief to 
a debtor, if the court has reason to 
believe that a particular transaction be- 
tween the parties is substantially unfair, 
No particular rate of interest, as reason- 
able interest or excessive interest, has 
been prescribed in the Usurious Loans 
Act and the reasonableness or otherwise 
of the rate of interest in any given case 
has to be decided and determined in the 
light of the statutory provisions contain- 
ed therein. The provisions of the Usu- 
rious Loans Act do not in any manner 
control or regulate the charging of rates 
of interest, but are intended merely to 
afford relief from a claim for excessive 
interest in cases where the transaction 
is considered to be substantially unfair. 

(Para 14) 

(C) Usurioug Loans Act (10 of 1918), 
S, 3 — Benefit under — Claim for — 
Borrower has to establish that transac- 
tion is unfair and interest payable is ex- 
cessive, 


In order to claim the benefits of the 
Usurious Loans Act, the borrower must 
establish that the interest payable on the 
loan is excessive and that the transac- 
tion between the parties thereto is sub- 
stantially unfair. No hard and fast rule 
can be laid down as regards the exces- 
sive nature of interest and each case has 
to be decided on its own merits taking 
into account avariety of circumstances 
such as the security obtained by the 
creditor for the advance of the amount, 
the pecuniary position of the debtor, the 
rate of interest prevailing at the time 
as well as the advantage the debtor 
would derive from the loan. (Para 15) 

(D) Usurious Loans Act (10 of 1918), 
S. 3 — Banking Regulation Act (1949), 
Ss. 21, 46 — Nationalised Bank charging 
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compound rate of interest to agviculturist 
as per directions of Reserve Bank cf 
India — It is a special circumstance — 
Provisions of Usurious Loans Act not at- 
tracted. (Banking Regulation Act (1949), 
Ss, 21, 46; Nationalised Banks — Levy 
of compound interest to agriculturists), 


When a nationalised bank controlled 
by the provisions of the Banking Regu- 
lation Act 1949 lends money to 2 debtor 
charging interest at the rates prescribed 
by the Reserve Bank of India from time 
to time, it cannot be said that the charg- 
ing of such rates by such banks is per 
Se excessive so as to render such fransac- 
tion ‘substantially unfair’ so that the 
transactions can be ripped open by ap- 
plying -the provisions of the Usurious 
Loans Act and the rate of interest cuf 
down accordingly, Case law discussed. 

(Para 16) 

Under Explanation I to S, 3 (1) of the 
Usurious Loans Act, if the interest is 
excessive, then the court shall presume 
that the transaction was substantially 
unfair, But this presumption is not ab- 
solute but a rebuttable one by proof of 
special circumstances which justifies the 
rate of interest charged in a particular 
case, If the transaction is substantially 
unfair, only then and in that event only, 
the court is empowered to exercise one 
or more of the powers enumerated un- 
der S. 3 (1) (i) to (iii) of the Usurious 
Loans Act. A conjoint reading of this 
integrated provision as a whole would 
establish that in the case of an advance 
to an agriculturist debtor where com- 
pound rate of interest is charged, the 
rate of interest is presumed to be exces- 
sive, but if that is rebutted by proof of 
Special circumstances justifying the rate, 
then the transaction will not be a ‘sub- 
stantially unfair’ one despite the charg- 
ing of excessive interest in order to en- 
able the court to proceed under 5. 3 (1) 
(i) to (iii) and afford relief, (Para 16) 


The object of the Usurious Loans Act 
is to relieve agricultural indebtedness 
and to achieve that object certain bene- 
fits by way of reduction of interest has 
also been conferred upon them, but even 
while doing so, the provisions of the Act 
had taken care to exclude debts from the 
operation of the Act, namely, debts 
where in spite of the interest being ex- 
cessive, if would not be an ‘unfair trans- 
action’ because of the special circum~ 
stances justifying the rate of interest 
actually charged, {Para 16) 
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Where a nationalised bank functionine 
under the provisions of the Banking 
Regulation Act charges a particular rate 
of interest in pursuance to the directive 
of the Reserve Bank of India, it would 
be a special circumstance justifying the 
nationalised bank in charging the rate 
of interest it did, as otherwise, the bank 
would have violated S, 21 (e) read with 
=. 21 (3) and the penalties provided for 
violation thereof under S. 46 (4) of the 
Banking Regulation Act would stand at- 
tracted, In addition, it must be remem- 
bered that the provisions of the Usuri- 
ous Loans Act were enacted at a time 
when ordinary money lenders exploited 
the needy agriculturists and imposed 
upon them onerous terms by way of 
_ compound interest while making avail- 
able loans to them. But such a charge 
cannot be levelled against the nationalis- 
ed banking institutions which are really 
in the nature of representative institu- 
tions governed by rules and regulations 
which do not change from debtor to 
debtor and which, if anything, are in- 
tended only to benefit the weaker sec- 
tions of the society. It is perhaps for 
this reason that even in other legisla- 
tions giving relief to indebted agricul- 
turists, 
banks have been totally exempted, as 
for instance, S. 4 (h) (b) of Tamil Nadu 
Act IV of 1938, Sec, 3 (h) (B) of Tamil 
Nadu Act XXXVII of 1972, S. 13 (g) (i) 
(A) of Tamil Nadu Act XXXI of 1976 
and Sec, 12 (h) (i) (A) of the Tamil 
Nadu Act XIII of 1980. Indeed, Sec, 34 
of the Code of Civil Procedure enables 
a nationalised bank to recover a higher 
rate of interest in respect of commercial 
transaction, (Paras 16, 20, 21) 


(E) Usurious Loans Act (10 of 1918), 
S, 3 and Preamble — Object of the Act 
Charging of compound or high rate 
of interest — Not prohibited — Court’s 
duty is to see if transaction is unfair or 
rate of interest is usurious, 


There is no prohibition as such under 
the Act against the charging of com- 
pound interest. There is no provision of 
law which per se prohibits the charging 
of compound or even high rates of inter- 
est. But where such transactions are 
sought to be enforced through courts of 
law, the courts have been charged with 
the duty of examining the transaction as 
a whole and ascertaining whether in a 
given case, the transaction is unfair or 
the rate of interest is usurious and if 


oneal 


debts in favour of nationalised 
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that is found to be so, to afford relief 
to the debtor concerned, This is the 
principal object of the Usurious Loans 
Act, (Para 12) 


(F) Usurious Loans Act (10 of 1918), 
S. 3 — Banking Regulation Act (1949), 
Ss. 21, 46 — Nationalised Banks — Loan 
given to agriculturists — Non-applicabi- 
lity of Usurious Loans Act — Does not 
amount to infraction of guarantee of 
equality — Nationalised Banks and such 
institutions under control of Reserve 
Bank of India form distinct and sepa- 
rate class, (Constitution of India, Arti- 
cle 14), (Para 21) 
Cases Referred : Chronological Paras 


AIR 1981 SC 1683 . 5, 7 
(1981) S. A. No, 235 of 1978, D/- 16-3- 


1981 (Mad), Canara Bank, Palani v. 
Palaniswamj Gounder 20 
(1980) 2 Mad LJ 389 5, 7 
AIR 1976 Mad 215 17 
(1976) 2 Mad LJ 125 18 


AIR 1976 Ker 169: 1975 Ker LT 416 19 


Aiyar and Dolia and A. S. Thambu- 
sami, for Petitioner; R, S. Venkatachari, 
for Respondent. 


RATNAM, J.:— This civil revision 
petition has come before us on a refer- 
ence made by Sethuraman, J, The peti- 
tioner is a nationalised bank carrying on 
the business of banking subject to the 
provisions of the Banking Regulation 
Act, 1949, and the control of the Reserve 
Bank of India, On 12-10-1971, the peti- 
tioner advanced to respondents 1 to 3 
herein a sum of Rs. 1,850 as agricultural 
medium term loan, which respondents I 
to 3 agreed to repay with interest at 
4-1/2 per cent per annum over the offi- 
cial rate of the Reserve Bank of India 
with a minimum interest of 10-1/2 per 
cent per annum with quarterly rests. A 
promissory note Ex. A. 1, dated 12-10- 
1971 was also executed by respondents 1 
to 3 along with the fourth respondent as 
a co-obligant, On 1-10-1974, the respon- 
dents wrote under Ex. A. 3 to the peti- 
tioner acknowledging their liability to 
repay the amounts as agreed, but never- 
theless, no amounts were paid. There- 
after, a notice Ex. A. 4 was issued by ` 
the petitioner on 20-5-1975, which was 
received by all the respondents to which 
only the first respondent replied under 
Ex, A. 9 on 28-6-1975, praying for some 
time to repay the amounts due to tha 
petitioner. In spite of this, the respon~ 
dents did not make any payment, which 
obliged the petitioner to issue another 
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notice under Ex. A. 10 on 16-1-1976 to 
the respondents. Even this notice evoked 
response only from the first respondent, 
who, in his reply, under Ex. A. 15 dated 
29-1-1976 prayed for time till 15-4-1976 
for paying the amount and since no pay- 
ment was made even thereafter by the 
respondents to the petitioner, the peti- 
tioner instituted O., S. 386 of 1977 in the 
District Munsif’s Court, Tiruvannamalai 
against the respondents herein for the 
recovery of a sum of Rs. 2,233.10 p. to- 
wards principal and interest due under 
the promissory note Ex.A.1. In the 
course of the plaint, the petitioner refer- 
red to its being a banking company car- 
rying on businéss under the provisions 
of the Banking Regulation Act and the 
execution of the promissory note by re- 
spondents 1 to 4 agreeing to pay inter- 
est over the official rate of the Reserve 
Bank of India with the minimum of 
0-1/2 per cent per annum with quarter- 
ly rests and proceeded to state that 
though the respondents were agricultur~ 
ists, yet, the principal and interest, | as 
agreed to be paid by the respondents, 
would be recoverable in accordance with 
the statement of accounts filed. 


2. In the written statement filed by 
the first respondent, he admitted having 
borrowed from the petitioner on the 
basis of Ex. A. 1, but pleaded that with 
the. borrowed amount and his own, he 
had carried on agricultural operations 
for the last five years and sustained loss 
and that was responsible for his inability 
to repay the amounts due to the peti- 


tioner. The charging of interest on 
interest as disclosed by the memo of 
calculation, according to the first re- 


spondent, was not valid in law. The cor- 
rectness of the calculation was also dis- 
puted and amounts repaid, according to 
the first respondent, should be credited 
towards principal. A plea that the claim 
was barred by limitation was raised by 
the first respondent. The written state- 
ment of the first respondent wound up 
with the plea that as the loan was an 
agricultural medium term loan and he 
had sustained loss in agricultural opera- 
tions, no liability could be fastened on 
him in respect of the loan. Respondents 
2 to 4 herein adopted the aforesaid de- 
fences raised by the first respondent, 


3. On a consideration of the evidence, 
the learned District Munsif, Tiruvanna- 
malai, found that the respondents had 
acknowledged their liability to pay the 
amount as Claimed by the petitioner 
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bank and, therefore, the claim is not 
barred by limitation. Dealing with the 
right of the petitioner to recover inter- 
est at the rate claimed, the learned Dist- 
rict Munsif was of the view that since 
the respondents are agriculturists, the 
provisions of the Usurious Loans Act 
1918, as amended by Tamil Nadu Act 
8 of 1937 (hereinafter referred to as the 
‘Usurious Loans Act’) have to be applied 
and that simple interest at 10-1/2 per 
cent per annum would be fair and rea- 
sonable and on this basis, after giving 
credit to the payments made by the re- 
spondents, the petitioner bank was 
granted a decree for a sum of Ru- 
pees 1,651.25 p, with proportionate costs. 
Aggrieved by this! the petitioner pre- 
ferred an appeal in A. S. 17 of 1979 be- 
fore the Sub Court, Tiruvannamalai 
claiming that a decree as prayed for 
should have been granted in its favour. 
The only point debated in the appeal 
Was as regards the usurious nature of 
the rate of interest claimed by the peti- 
tioner bank, particularly in view of the 
inability of nationalised banks like the 
petitioner, to charge lower rates of in- 
terest owing to the directives issued 
from time to time by the Reserve Bank 
of India under the provisions of the 
Banking Regulation Act. Dealing with 
this question, the appellate Court held 
that a nationalised bank is not a social 
parasite to suck the blood of the com- 
mon man in the form of interest, that 
in the case of agriculturists like the re- 
spondents, different considerations would 
arise, that the rate of interest charged by 
the petitioner was excessive and that 
10-1/2 per cent per annum simple inter- 
est as allowed by the trial court would 
in the circumstances, be fair and reason- 
able. On this conclusion, the appeal was 
dismissed against which this civil revi- 
sion petition has been preferred. 


‘4, Sethuraman, J, before whom the 
civil revision petition initially came up 
for hearing, felt that the question, whe- 
ther the rates of interest charged by the 
nationalised banks functioning within the 
parameters of the Banking Regulation 
Act would fall within the scope of the 
provisions of the Usurious Loans Act, is 
an important one, which is likely to 
frequently arise with reference to every 
such bank and, therefore, requires an 
authoritative decision by a Division 
Bench and that is how the matter has 
come up before us, 
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5. Before proceeding to consider the 
‘matter on iis merits, it would be conve- 
nient at this stage to deal with a preli- 
minary objection raised by Mr. R. S. 
Venkatachari, the learned counsel for 
the respondents, as regards the main- 
tainability of this civil revision petition. 
He submitted that the suit in this case 
laid on the promissory note for recovery 
of amounts not in excess of Rs. 3,000, 
would be cognisable by a Court of Small 
Causes and that as the only question de- 
‘bated in the appeal related to the rate 
of interest payable, no question of law 
arose and, therefore, the appeal in A. S. 
17 of 1979 was not competent under 
S. 96 (4) of the Civil P. C. Reliance in 
this connection was also placed on 
Joseph Thompson v. Nallathampi Nadar, 
1980-2 Mad LJ 389. In meeting this ob- 
jection, the learned counsel for the peti- 
tioner drew our attention to S. 96 (4) of 
[the Civil P. C. and stated that the ques- 
tion whether nationalised banks, obliged 
to charge interest at specified rate In ac- 
cordance with the circulars and directives 
periodically issued by the Reserve Bank 
of India under the provisions of the 
Banking Regulation Act, can be taken 
out of the category of cases where the 
presumption regarding excessive nature 
of interest under the provisions of the 
Usurious Loans Act can be raised, is a 
question of law and that only that ques- 
tion was raised and debated before the 
lower appellate court and, therefore, the 
appeal did involve a question of law. 
Our attention in this connection hag also. 
been drawn to the decision in Pathumma 
v. Kuntalan Kutty, AIR 1981 SC 1683. 


6. At the outset, it has to be remem- 
bered that the civil revision petition it- 
self has come up before us on a. refer- 
ence by a learned Judge, who felt that 
the importance of the question raised, is 
such that it deserves a decision by a 
Division Bench, Even apart from this, 
a perusal of the memorandum of appeal 
filed before the court below and the 
judgment therein discloses that the ap- 
. peal was filed and argued on a question 
-of law, viz, the applicability of the pro- 
visions of the Usurious Loans Act, to 
nationalised banks functioning under the 
provisions of the Banking Regulation Act 
and the scope and effect of S, 3 and the 
provisos thereunder. Besides, this very 
question was argued at great length be- 
fore this court by the learned counsel 
for tha respondents. No objection re- 
garding the incompetency `of the appeal 
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on the score that it involved a question 
of fact, was ever attempted to be raised 
by the respondents in the Court below. 
We are, therefore, of the view that it is 
too late to urge that no question of law 
arose in the appeal before the court be- 
low, We are satisfied that the appeal did 
raise a question of law and was rightly, 
on such a question of law, entertained 
under S, 96 (4) of the Civil P, C. 


T. The decision in Joseph Thompson 
v. Nallathampi Nadar (1980) 2 Mad LJ 
389 relied on by the learned counsel for 
the respondents has no application what- 
ever to the present case. In that case, 
in answer to a claim for the recovery 
of a sum of Rs, 758.42 p. as principal 
and interest of Rs. 98.54 p. at 12 per 
cent per annum from 25-5-1976 on the 
footing that this amount was recoverable 
in respect of payments made for 21 
months as premium on the cessation of 
the conduct of the chit later, the prin- 
cipal defence raised was that the plain- 
tiff had taken the chit and payment was 
also made to him on 18-11-1976, and a 
promissory note was also executed for 
the balance of the instalments payable 
in respect of the chit and, therefore, the 
amount was not recoverable. The learn- 
ed District Munsif, Kuzhithurai, accept- 
ed the oral evidence in support of the 
defence and dismissed the suit. However, 
on appeal, the learned Subordinate Judge 
disbelieved the oral evidence on behalf 
of the defendants and accepted that of 
the plaintiff and found that both the de~ 
fendants were liable for the suit amount 
and decreed the suit. On further revi- 
sion under S, 115 of the Civil P. C., the 
Objection was raised that in view of 
S. 96 (4) of the Civil P., C., the appeal 
before the learned Subordinate Judge, 
Kuzhithurai, was incompetent and thal 
it was also not open to the learned Sub< 
ordinate Judge to go into the question 
of fact, Dealing with this objection, the 
learned Judge first proceeded to consider 
the question whether the suit was of the 
nature cognisable by a Court of Small 
Causes and after finding that it was so, 
the learned Judge further held that in 
view of S, 96 (4) of the Civil P, C, the 
appellate court had no jurisdiction to go 
into the evidence and other questions of 
fact as in a regular first appeal. In that 
view, the order of the appellate Court 
was set aside. In the instant case, the 
question that had been raised and con- 
sidered by the appellate court, as stated 
earlier, is one of law relating to the im; 
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pact of the provisions of the Usurious 
Loans Act, on the advances made by 


nationalised banks to persons like the 
respondents, The decision in Pathuamma. 
v. Kuntalan Kutty, AIR 1981 SC 1683, 
relied on by the learned counsel for the 
petitioner dealt with a question of an 
objection to territorial jurisdiction un- 
der S. 21 of the Civil P. C., and did not 
relate to S. 96 (4) of the Code of Civil 
Procedure, as in this case. Therefore. 
that decision has no application to this 
ease. We have, therefore, no hesitation 
in holding that the preliminary objection 
raised by the learned counsel for the re- 
spondents is without substance and in 
overruling the same. 


8. - We now proceed to a consideration 
of the meat of the matter on its merits. 
The only question which we are called 
upon to decide is, whether the charging 
of interest at certain rates by a nation- 
alised bank functioning under the Bank- 
ing Regulation Act in accordance with 
the circulars and directives issued by 
the Reserve Bank of India periodically, 
would fall within the scope of the pro- 
visions of the Usurious Loans Act, In 
attempting to sustain the claim of the 
nationalised bank that the provisions of 
the Usurious Loans Act will not be ap- 
plicable, the learned counsel for the 
petitioner first submitted that there is 
an irreconcilable inconsistency between 
the provisions of the Banking Regulation 
Act, 1949, and the provisions of the Usu- 
rious Loans Act and that the provisions 
of the Banking Regulation Act being 
later in point of time, will prevail over 
the provisions of the Usurious Loans 
Act. It was next submitted that even as- 
suming that the provisions of the Usu- 
rious Loans Act would apply, yet, on 
proof of special circumstances which 
may even be traced to a statute justify- 
ing the rate of interest, viz., the parti- 
cular rate of interest charged being in 
accordance with directions and circulars 
issued by the Reserve Bank of India 
from time to time under the provisions 
of the Banking Regulation Act, the pro- 


visions of the Usurious Loans Act can- 


not be invoked. 


9. On the other hand, the learned 
counsel for the respondents submitted 
that S, 2 of the Banking Regulation Act 
1949, will not preclude the applicability 
of the provisions of the Usurious Loans 
Act and that the provision of the Usu- 
rious Loans Act having been enacted as 
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a valid piece of beneficial legislation to 
free agriculturists from the burden of 
indebtedness, will have to prevail over 
the provisions of the Banking Regulation 
Act, 1949, An attempt was made to say. 
that the circulars and directives issued 
by the Reserve Bank of India acting un- 
der the provisions of the Banking Regu- 
lation Act, 1949, would be in the nature 
of executive orders or instructions to the 
concerned banks and cannot override 
the specific statutory provisions of the 
Usurious Loans Act, The learned counsel 
further contended that in all cases where 
the borrower is an apriculturist and a 
high rate of interest is charged, the pre- 
sumption that the transaction is unfair 
is conclusive and that thereafter there is 
no question of the existence of any spe~ 
cial circumstances, which would justify 
the charging of a high rate of interest, 
as otherwise, the very object of the 
beneficial legislation would be defeated. 
The construction to be adopted, accord- 
ing to the learned counsel for the re- 
spondents must be a generous one con- 
sistent with the objects of the legislation, 
and if so construed, no exemption as 
such can be carved out in favour of. 
nationalised banks from the operation of 
the provisions of the Usurious Loans 
Act. 


10. In reply to these contentions, the 
learned counsel for the petitioner sub=- 
mitted that specific provision has been 
made in Secs. 2 and 21 of the Banking 
Regulation Act, 1949, to regulate the in- 
terest on advances made by the nation-- 
aliseqd banks and to the extent to which’ 
the provision has been so made, no other 
provision could either apply or prevail 
and, therefore, the provisions of S. 21 of 
the Banking Regulation Act alone relal-- 
ing to the regulation of the rate of in- 
terest will govern. It was also further 
submitted that special circumstances 
may be facts which have to be pleaded 
or proved or even be regulations or in- 
structions issued pursuant to a statute. 
In this context, the learned counsel for 
the petitioner contended that the peti- 
tioner isa nationalised bank governed by’ 
the Banking Regulation Act and is em- 
powered to charge interest on advances 
in accordance with the notifications issu- 
ed by the Reserve Bank of India from 
time to time, a violation of which would 
be visited with certain penalties, Atten- 
tion was also drawn to the circumstance 
that all debtors, who had availed them- 
selves of similar credit facilities from 
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such nationalised banks, were being 
charged the very same rates of interest 
and all other banks similarly placed like 
the petitioner were also obliged to 
charge the same rate of interest in ac- 
cordance with the directions issued by 
the Reserve Bank of India from time to 
time. In addition, it was also submitted 
that the provisions of the Usurious 
Loans Act did not contemplate a nation- 
alised bank or a banking company regu- 
lated by the Banking Regulation Act, 
but only an ordinary creditor, who has 
the freedom of charging different rates 
of interest for different types of debtors. 
Referring to the provisions of several 
State enactments dealing with debt 
relief, the learned counsel for the peti- 
tioner further submitted that in all these 
enactments passed with the avowed ob- 
ject of affording relief to indebted agri- 
culturists, nationalised banks and the 
debts due to them have not been in any 
manner touched upon and that also is 
an indication that nationalised banks 
were intended to be treated and actually 
treated on a footing different from the 
other creditors and that would also 
justify the exclusion of the nationalised 
banks from the purview of the provi- 
sions of the Usurious Loans Act regard- 
ing the rate of interest charged on ad- 
vances, 

11, Very wide in range as these argu- 
ments are, it is unnecessary to deal with 
all of them, if the limited scope of the re- 
ference is borne in mind, But in order 
to answer the question referred, it is 
necessary to notice the relevant pro- 
visions of the Usurious Loans Act. The 
Usurious Loans Act, 1918, conferred add- 
tional power on courts to deal with cases 
of usurious loans of money or kind. Sec- 
tion 2 contains the definition of the ex- 
pressions used in the Act. Under S. 3 
(1), if the court has reason to believe 
that the interest is excessive or that the 
transaction was as between the parties 
thereto substantially unfair, the court 
may exercise all or any of the follow- 
ing powers namely, (i) to reopen the 
transaction, take an account between the 
parties, and relieve the debtor of all 
liability in respect of any excessive in- 
terest; (ii) notwithstanding any agree- 
ment, purporting to close previous deal- 
ings and to create a new obligation, re- 
open any account already taken between 
them and relieve the debtor of all liabi- 
lity in respect of any excessive interest, 
and if anything has been paid or allow- 
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ed in account in respect of such liabi- 
lity, order the creditor to repay any sum 
which it considers to be repayable in 
respect thereof; and (iii) set aside either 
wholly or in part or revise or alter any 
security given or agreement made in re- 
spect of any loan, and if the creditor 
has parted with the security, order him 
to indemnify the debtor in such manner 
and to such extent as it may deem fit; 
provided that, (i) in the exercise of 
these powers, the court shall not re- 
open any agreement purporting to close 
previous dealings and to create a new 
obligation which has been entered into 
by the parties or any persons from 
whom they claim at a date more than 
twelve years from the date of the trans- 
action and (ii) do anything which affects 
any decree of a court. The explanation 
proceeded to set out the meaning of the 
expression ‘transaction’ for purposes of 
S. 3 (D) @ when a suit was brought 
about on a series of transactions. Sec- 
tion 3 (2) (a) of the Usurious Loans Act 
1918, set out the content of the expres- 
Sion ‘excessive’ as meaning “in excess of 
that which the court deems to be rea- 
sonable having regard to the risk in- 
curred as it appeared, or must be taken 
to have appeared, to the creditor at the 
date of the loan”. Section 3 (2) (b) of 
the Act laid down the circumstances to 
be taken into account by the court in 
consideraing the question whether the 
interest is ‘excessive’ under this section. 
The court shall, in this connection, take 
into account any amounts charged or 
paid, whether in money or in kind, for 
expenses, inquiries, fines, bonuses, pre- 
mia, renewals or any other charges, and 
if compound interest is charged, the 
periods at which it is calculated and the 
total advantage which may reasonably 
be taken to have been expected from the 
transaction, Section 3 (2) (c) of the Act 
set out the circumstances to be taken in- 
to account in considering the question of 
risk like the presence or absence of secu- 
rity and the value thereof, the financial 
condition of the debtor, the result of any 
previous transactions of the debtor by 
way of loan so far_as they were known 
or must be taken to have been known 
to the creditor, Section 3 (2) (d) provid- 
ed that in considering whether a trans- 
action was substantially unfair, the court 
shall take into account all circumstances 
materially affecting the relations of the 


parties at the time of the loan or tend- 
ing to show that the transaction was un- 
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fair, including the necessities or suppos- 
ed necessities of the debtor at the time 
of the loan so far as the same were 
known, or must be taken to have been 
known, to the creditor, The explanation 
to 5, 3 (2) (d) of the Act provided that 
interest may of itself be sufficient evi- 
dence that a transaction was substanti- 
ally unfair. Section 3 (3) declared the 
applicability of S. 3 to all suits irrespec- 
tive of the form where the recovery of 
a loan or the enforcement of an agree- 
ment or security in respect of a loan or 
for redemption of such security was 
substantially sought for. Under S. 3 (4), 
the rights of a bona fide transferee for 
value without notice were saved. 
tion 3 (5) affirmed the additional nature 
of the powers by stating that nothing in 
Sec, 3 shall be construed as derogating 


from the existing power or jurisdiction 
of any court, Section 4 declar- 
ed the applicability of Section 3 


to proceedings in insolvency. 


12. By Tamil Nadu Act 8 of 1937, the 
provisions of the Usurious Loans Act 
1918, were amended. In the statement of 
the objects and reasons for the amend- 
ment, (vide Fort St. George Gazette 
dated 24-11-1936, part IV pp. 360-361), it 
was mentioned that the powers confer- 
red on courts have not been utilised 
with any degree of uniformity and that 
it was, therefore, necessary to make it 
Obligatory on courts to exercise such 
powers. It was also further stated that 
the unfairness of a transaction should be 
presumed, if the rate of interest charged 
is found to be @xcessive, though this 
could be rebutted by proof of special 
circumstances justifying the high rate 
of interest and that as regards agricul- 
turists, if compound interest is charged 
on loans advanced to them, such inter- 
est should be presumed’ to be excessive, 
In order to give effect to the above, by 
Tamil Nadu Act 8 of 1937, amendments 
were made in S.°3 of the Usurious. Loans 
Act 1918. Under the amended S. 8 (1) 
of the Usurious Loann Act 1918, the 
court was enabled to exercise one or 
more of the powers under S, 3 (1) (i), (ii) 
and (iii), if it had reason to believe that 
the transaction was as between the par- 
ties thereto substantially unfair, The 
explanation to S. 3 (1) of the Usurious 


Loans Act, 1918, was retained but re- 
numbered as Explanation II and an- 
other Explanation I was inserted ac- 
cording to which if the interest is ex- 


cessive, the court shall presume that the 
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transaction was substantially unfair, but 
that such presumption may be rebutted 
by proof of special circumstances justi- 
fying the rate of interest. To clause (b) 
of sub-sec, (2) of S. 3 of the Usurious 
Loans Act 1918, a proviso to the effect 
that in the case of loans to agriculturists, 
the court shall presume that the interest 
is excessive, if compound interest is 
charged, was added, The explanation to 
S. 3 (2) (d) was omitted. On a considera- 
tion of the relevant provisions of the 
Usurious Loans Act, it is evident that 
there is no prohibition as such against 
the charging of compound interest, In- 
deed, no provision of law has been 
brought to our notice, which per se pro- 
hibits the charging of compound or even 
high rates of interest, But where such 
transactions are sought to be enforced 
through courts of law, the courts have 
been charged with the duty of examin- 
ing the transaction as a whole and as- 
certaining whether in a given case, the 
transaction is unfair or the rate of in- 
terest is usurious and if that is found 
to be so, to afford relief to the debtor 
concerned. This being the principal ob- 
ject of the Usurious Loans Act, we now 
proceed to consider the provisions of the 
Banking Regulation Act 1949. 


13. Section 2 of the Banking Regu- 
lation Act, 1949 states that the provi- 
sions of that Act shall be in addition to, 
and not, save, as thereinafter expressly 
provided, in derogation of the Compa- 
nies Act 1956 (I of 1956), and any other 
law for the time being in force. S. 6 of 
the Banking Regulation Act, which lays 
down the forms of business in which 
Banking companies may engage them- 
Selves includes the lending or advancing 
of moneys either upon or without secu- 
rity, S. 21 (1) of the Banking Regulation 
Act 1949, relates to the power of the 
Reserve Bank of India to control ad- 
vances by banking companies. Under 
S. 2% (1), where the Reserve Bank of 
India in satisfied that it is necessary or 
expedient in the public interest so to do, 
it may determine the policy in relation 
to advances to be followed by banking 
companies generally or by any banking 
company in particular and it is also laid 
down that when once a policy has been 
So determined, all banking companies or 
the banking company concerned, as the 
case may be, shall be bound to follow 
the policy as so determined, S, 21 (2) (e} 
of the Act specifically adverts to the 
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policy with reference to the rate of in- 
terest and states that the rate of interest 
and other terms and conditions on which 
advances or other financial accommoda- 
tion may be made or guarantees may be 
given, may be determined by the Re- 
serve Bank of India. S. 21 (3) of the Act 
obliges every banking company to com- 
ply with any directions given by the 
Reserve Bank of India to it under this 
Section. S. 46 (4) of the Banking Regu- 
lation Act 1949 provides for punishment 
for'a contravention of any of the provi- 
sions of the Act or any default in com- 
plying with any requirement of this Act 
or of any order, rule or direction made 
or condition imposed thereunder. Sec- 
tion 47-A (1) (b) of the Act provides that 
if a contravention or default of the na- 
ture referred to in sub-sec, (4) of S. 46 
is made by a banking company then the 
Reserve Bank of India may impose on 
such banking company as referred to in 
S, 46 (4), a penalty not exceeding two 
thousand rupees; and where such con- 
travention or default is a continuing one, 
a further penalty which may extend to 
one hundred rupees every day during 
the continuance of the contravention. A 
consideration of the aforesaid provisions 
of the Banking Regulation Act 1949, 
clearly points out that a banking com- 
pany, more particularly, a nationalised 
bank like the petitioner, has really no 
free scope for carrying on the business 
of banking permitted under the provi- 
sions of the Banking Regulation Act in 
any manner it likes, but every activity 
is hedged in by and subjected to the 
control of the Reserve Bank of India and 
its orders or directives issued periodi- 
cally, a contravention of which is also 
made punishable under the provisions of 
the Banking Regulation Act, It is, there- 
fore, evident that if a banking company 
has to carry on the business of banking, 
it has to carry out the mandates and di- 
rections of the Reserve Bank of India 
issued by it periodically, as enjoined by 
the statute, 


14. We may briefly pause to consider 
the contention of the learned counsel 
for the petitioner that there is an irre- 
concilable inconsistency between the pro- 
visions of the Banking Regulation Act, 
1949 and those of the Usurious Loans 
Act, The avowed object of the Banking 
Regulation Act, 1949 is to consolidate 
and amend the law relating to banking 
and thereunder provision is made for 
the regulation and control by the Re- 
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serve Bank of India of the carrying on 
of the business of banking by banking 
companies including the rates of interest 
on advances by banks. Any contraven- 
tion on the part of the banks to charge 
interest at the rates specified under Sec- 
tion 21 (2) (e) is made punishable under 
S. 46 (4) of the Banking Regulation Act, 
1949. The primary object of the Usuri- 
ous Loans Act is to confer a power on 
court to afford relief to a debtor, if the 
court has reason to believe that a parti- 
cular transaction between the parties is 
substantially unfair, No particular rate 
of interest, as reasonable interest or ex- 
cessive interest, has been prescribed in 
the Usurious Loans Act and the reason- 
ableness or otherwise of the rate of in- 
terest in any given case has to be decid- 
ed and determined in the light of the 
statutory provisions contained therein. 
In other words, the provisions of the 
Usurious Loans Act do not in any man- 
ner control or regulate the charging of 
rates of interest, but are intended mere- 
ly to afford relief from a claim for ex- 
cessive interest in cases where the trans- 
action is considered to be substantially 
unfair, It is obvious that the spheres of 
operation of these two enactments ` are 
very different, in that one is concerned 
with the control and regulation of the 
business of banking including the rate 
of interest on advances to be made by 
the banking companies, while the other 
is intended to secure relief from exces- 
Sive claims for interest sought to be en- 
forced through courts, On a considera- 
tion of the diverse scope of the opera- 
tion of the provisions of these enact- 
ments, we are of the view that the pro- 
visions of the Banking Regulation Act, 
1949, alone regulate the rate of interest 
on advances by nationalised banks and 
that there is no inconsistency between 
its provisions and the provisions of the 
Usurious Loans Act, The contention of 
the learned counsel for the petitioner in 
this regard, has therefore, to be nega- 
tived. Equally, the contention of the 
learned counsel for the respondents that 
the provisions of the Usurious Loans Act 
will prevail over the provisions of the 
Banking Regulation Act, 1949 has also 
to be rejected, 


15. In order to claim the benefits of 
the Usurious Loans Act, the borrower 
must establish that the interest payable 
on the loan is excessive and that the 
transaction between the parties thereto 
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substantially unfair. No hard and fast 
rut can be laid down as regards the ex- 
cessive nature of intérest and each case 
lbas to be decided on its own merits tak- 
img into account a variety of circumsian- 
ces such as the. security obtained by the 
creditor for the advance of the amount, 
the pecuniary position of .the debtor, the 

te of interest prevailing at the time 


as well as the advantage the debtor 
would derive from the loan, 
16. In this ease, the petitioner, no 


doubt, advanced certain amounts fo the 
respondents, who, it is not disputed, are 
agriculturists and such amounts | were 
repayable by them with compound in- 
terest, Under the proviso to S. 3 (2) (b) 
of the Usurious Loans Act, referred to 
earlier, if on an advance to an agricul- 


turist, compound = interest is charged, 
then the court shall presume that the 
interest is excessive, This rule of pre- 


sumption only obviates the need for the 
court in the case of. an agriculturist to 
go into the question of the excessive 
nature of the interest by a consideration 
of matters like these: whether the rate 
of interest is reasonable having regard 
to the risk or it also takes inte account 
any amounts charged or paid, 
in money or in kind, for expenses, in- 
quiries, fines, bonuses, premia, renewals 
or any other charges and also the rates 
at which and the periods at which the 
compound interest is calculated and also 
the total advantage which may be. taken 
to have been expected from the transac- 
ton. Therefore, all that the proviso to 
Sec. 3 (2) (b) of the Usurious Loans Act 
states is that instead of the court em- 
barking upon an enquiry into these as- 
pects in relation to an agriculturist, the 
matter is simplified by raising a pre- 
sumption that.if compound interest is 
charged in respect of a transaction be- 
tween a creditor and an  agriculturist, 
then the presumption is that the interest 
is excessive. Under Explanation I to Sec- 
Hon 3 (1) of the. Usurious Loans Act, 
if the interest : 







of interest 
charged in a particular case, If the trans- 
action is substantially. unfair, only- then 
and in that event only, the court is em- 
powered to exercise one or more of the 
bowers enumerated. under S, 3 (1) {i} to 
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Gi) of. the Usurious Loans Act. A con- 
joint reading of this integrated provi- 
sion as a whole would establish that in 
the case of an advance to an agricul- 
turist debtor where compound rate o 
interest is charged, the rate of interest 
is presumed to be excessive, but if that 
is rebutted by proof of special circum- 
stances justifying the rate, then the 
transaction will not be a ‘substantially 
unfair’ one despite the charging of ex- 
cessive interest in order to enable the 
court to proceed under S, 3 (1) (i) to (iii)! 
and afford relief, In this case, it is not 
in dispute that the petitioner had charg- 
ed compound interest on the advances 
made to the respondents and the respon- 
dents being agriculturists, the charging 
of compound interest on the advances 
made by the petitioner would by itself 
give rise to the presumption that the 
interest is excessive. and also that the 
transaction was substantially unfair. But 
merely raising such a presumption 
would not make it a ‘substantially un- 
fair’ transaction in order to enable the 
court to exercise the powers under Sec- 
tion 3 (1) @ to iii) of the Usurious 
Loans Act. The court must be also satis- 
fied that-in a case where such a pre- 
sumption ig raised with reference to 
agriculturists, no. speefal circumstances 
justifying the rate of interest charged 
existed. In this case, it is not disputed 
that. the petitioner is a nationalised bank 
functioning under the. provisions of the 
Banking Regulation Act. It may be that 
the object of the Usurioug Loans Act is 
to relieve agricultural indebtedness and 
to achieve that object certain benefits by 
way Of reduction of interest has also, 
been conferred upon. them, but even 
while doing so, the provisions of the Act 
had taken care to exclude ‘debts from 
the operation of the Act, namely, debts! 
where in spite of the interest being ex- 
cessive, it would not be an ‘unfair trans- 
action’ because -of the special circum- 
stances justifying ‘the rate of interest | 
actually charged.. In the ‘present case, : 
the relevant circulars which have been 
issued by the Reserve Bank of India 
have been produced by the petitioner 
and they. are marked as Exs. ‘A=17 and 
A-18, These circulars do contain instruc-. 
tions issued by the- Reserve ` Bank of 
{ndia, with reference to the charging of 
a particular rate: of interest. This would 
be -a special circumstance. justifying the 
nationalised bank in charging ‘the rate off 
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interest it did, as otherwise, the peti- 
tioner bank would have violated Sec- 
tion 21 (e) read with S. 21 (3) and the 
penalties provided for violation thereof 
under S. 46 (4) of the Banking Regula- 
tion Act would stand attracted. In addi- 
tion. it must be remembered that the 
provisions of the Usurious Loans Act 
were enacted at a time when ordinary 
money-lenders exploited the needy 
lagriculturists and imposed upon them 
onerous terms by way of compound in- 
terest while making available loans to 
them, But such a charge cannot be level- 
led against the nationalised banking in- 
stitutions which are really in the nature 
of representative institutions governed 
by rules and regulations which do not 
change from debtor to debtor and which, 
if anything, are intended only to bene- 
fit the weaker sections of the society. It 
is perhaps for this reason that even in 
‘Other legislations giving relief to in- 
idebted agriculturists, debts in favour of 
nationalised banks have been totally 
exempted, as for instance. S. 4 (h) (b) of 
Tamil Nadu Act IV of 1938, S. 3 (h) (B) 
{of Tamil Nadu Act XXXVII. of 1972; 
S 13 (g) (i) (A) of Tamil Nadu Act XXXI 
of 1976 and S, 12 (h) (i) (A) of the Tamil 
Nadu Act XIII of 1980. Indeed, Sec. 34 
lof the Code of Civil Procedure enables 
a nationalised bank to recover a higher 
rate of interest in respect of commercial 
transactions. Having regard to these con- 
siderations, in our view, when a nationa- 
lised bank controlled by the provisions 
of the Banking Regulation Act 1949 
lends money to a debtor charging in- 
terest at the rates prescribed by the 
Reserve Bank of India from time to time, 
it cannot be said that the charging of 
such rates by such banks is per se ex- 
cessive as to render such transaction 
‘substantially unfair’ so that the transac- 
tions can be ripped open by applying 
the provisions of the Usurious Loans Act 
and the rate of interest cut down ac- 
cordingly. 

17. During the course of arguments, 
reference was made to a number of de- 
cisions relating to the general interpre- 
tation of the provisions of the Usurious 
Loans Act as well as other related en- 
actments, In our view, it is not neces- 
sary to refer to all of them excepting 
the following which have a direct bear- 
ing on the question. In South Indian 
Bank Ltd. v. V. K. Chettiar & Bros. 
(AIR 1976 Mad 215), a Division Bench 
had to consider whether the interest 
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stipulated at the rate of 11 per cent per 
annum with quarterly rests was usuri- 
ous. In that case also, the money had 
been lent by a banking institution, 
though the borrower was not an agricul- 
turist debtor, but a firm of partners 
carrying on business. In considering the 
question whether the rate of interest is 
usurious, excessive or unreasonable, the 
Division Bench held that there should 
be evidence before the court to prima 
facie establish that the rate of interest is 
exhorbitant or excessive, and that no 
hard and fast rule can be laid down 
merely on the mathematics of the rate 
per cent to hold that the rate of interest 
was excessive. In this case, as already 
pointed out, the circulars issued by the 
Reserve Bank of India to the effect that 
banking institutions like the petitioner 
nationalised bank should charge a 
particular rate of interest would be a 
special circumstance which obliges the 
petitioner to charge a rate of interest as 
it did on pain of the imposition of a 
penalty for the violation thereof, It is 
also necessary in this connection to 
notice that in the decision referred to 
above, it had been pointed out that the 
parties were informed of the increase in 
the rate of interest not because the bank 
wanted to make an unreasonble gain out 
of the transaction and make the debtors 
suffer loss, but the increase was attri- 
buted to an increase in the rate of in- 
terest by the Reserve Bank of India and 
that was a circumstance which was of 
universal application, in the sense that 
it applied to all banks and borrowers in 
similar circumstances. This decision, in 
our view, would point out that it Is not 
as if that a nationalised bank is a free 
agent in the sense that can stipulate for 
any particular rate of interest ag it liked, 
but is compelled or obliged to adopt a 
particular rate of interest because of the 
directives or circulars issued periodically 
from the Reserve Bank of India, which 
is the controlling bank with reference to 
the nationalised banking institutions 
under the Banking Regulations Act, 
1949. This, in our opinion, would be a 
special circumstance, which would justify 
the charging of the rate of interest, as 
has been done. 


18. In Mahadeviah and Sons v, State 
Bank of Mysore, (1976) 2 Mad LJ 125, 
this court had to consider the question 
whether the rate of interest at 11 per 
cent per annum with half yearly rests 
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was usurious. In that case also, the in- 
stitution which had lent the money was 
the State Bank of Mysore, though the 
borrower was not an  agriculturist. It 
was held that the provisions of the Usu- 
rious Loans Act provided 
certain circumstances, and upon certain 
factors to be taken into account, it would 
be open to the court to come to the con- 
clusion whether the rate of interest in 
a particular case is excessive or not, but 
each case would depend upon the facts 
of that case, The function of a court un- 
der the provisions of the Usurious Loans 
Act, as laid down earlier, was also re- 
ferred to and it was pointed out that the 
court has only a limited power of con- 
sidering whether the interest contracted 
for between the parties is, in the cir- 
cumstances of a particular case, usurious 
or unconscionable or excessive or liable 
to be reduced. Applying this test in that 
case and taking into account the further 
circumstances that the respondent there- 
in was a bank subject to certain regula- 
tions and control by the Reserve Bank 
of India and the charging of interest was 
in accordance withthe directive of the 
Reserve Bank of India, it was held that 
the rate of 11 per cent per annum with 
half yearly rests cannot be said to he 
prima facie excessive, This case also, no 
doubt, related to the case of a borrowing 
by a non-agriculturist debtor. But this 
would apply even to a case where the 
debtor is an agriculturist debtor since at 
best, the charging of compound interest 
in relation to a lending to such a debtor 
would give rise to a presumption that 
the rate of interest is excessive but that, 
as noticed earlier, is a rebuttable pre- 
sumption upon proof of special circum- 
stances. It has also been pointed out 
that the regulation of rate of interest on 
advances to be made available by bank- 
ing institutions functioning under the 
control of the Reserve Bank of India in 
accordance with the provisions of the 
Banking Regulation Act, would be a spe- 
cial circumstance justifying the charging 
of a rate of interest in accordance with 
the directives and circulars periodically 
issued, as the nationalised banks have 
no freedom of charging their own rate 
of interest in respect of advances made 
Zo them. 


18. In State Bank of Travancore v. 
George, 1975 Ker LT 416: (AIR 1976 
Ker 169) a question arose whether a sti- 
pulation by an agriculturist debtor agree- 
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ing to pay compound interest could be 
presumed to be a substantially unfair 
transaction. In holding that it would be 
so in the absence of circumstances made 
out to rebut the presumption, the award 
of simple interest at 9 per cent per an- 
num up to a particular date and at 12 
per cent per annum thereafter as fixed 
by the courts below, was upheld. This 
decision would also establish that merely 
because the borrower happens to be an 
agriculturist debtor who had agreed to 
pay compound interest on the advances 


made to him, the transaction does not 
ipso facto, become unfair if there are 
special circumstances warranting the 
charging of a higher rate of interest. 


Again in Union Bank of India v. Dhane- 
kula Koteswara Rao, 1979-2 Andh WR 
165, the question that arose was, whether 
the benefits of the Usurious Loans Act 
could be availed of by an  agriculturist 
debtor. In dealing with this question, it 
was held that though the court shall pre- 
sume that the interest is excessive. if 
compound interest is charged on loans 
given to agriculturists, yet, in that case, 
there was no proof of any special cir- 
cumstance justifying the rate of interest 
and, therefore, the compound interest 
charged at the rate.of 11-1/2 per cent 
per annum was held to be excessive. This 
decision would also emphasise that the 
presumption with reference to the exces- 
Sive nature of interest from the circum- 
stance of the charging of compound in- 
terest in respect of a loan to an agricul- 
turist debtor is not an absolute one as 
contended for by the learned counsel for 
the respondents, but is a rebuttable one 
on proof of special circumstances justi- 
fying the charging of interest at a parti- 
cular rate in a given case. 


20. In Canara Bank, Palani v, Palani- 
Swami Gounder, S. A. No. 235 of 1978. 
D/- 16-3-1981, this court had to consider 
the question whether compound interest 
payable by an agriculturist debtor at 
3-1/2 per cent per annum and 4 per cent 
per annum above the rate of 
fixed by the Reserve Bank of India, sub- 
ject to a minimum of 8-1/2 per cent per 
annum and 9 per cent per annum res- 
pectively, would be usurious or not. Be- 
fore the learned Judge, the question of 
the presumption in favour of agricultur- 
ists in respect of whose transaction com- 
pound interest is charged being rebut- 
ted by the presence of special circum- 
stances justifying the same, was not 
raised nor was considered. Indeed, on a 


interest — 


308 Mad. 


consideration of: the. memo of calcula- 
tion filed in that.case, the learned Judge 
concluded that the compound - interest 
charged in that case was usurious. No 
doubt, it has also been stated by the 
earned Judge that the fact that interest 
has been charged at the discretion of the 
Reserve Bank of India will not enable 
the bank to contend that the compound 
interest is not unreasonable, From a pe- 
rusal of the judgment, it does not appear 
that any circular from the Reserve Bank 
of India directing the lending of amounts 
at particular rate of interest was pro- 
duced or relied upon as proof of special 
circumstances justifying the charging of 
higher rate of interest, as in the present 
case, But if that decision intended to lay 
down that even if such circulars had 
been produced, they would not consti= 
tute special circumstances within the 
meaning of Explanation I to S. 3 (1) of 
the Usurious Loans Act referred to ear- 
lier, we have no hesitation in disagreeing 
with that view, As pointed out earlier, 
the whole object of the Usurious Loans 
Act was only to save agriculturist deb- 
tors from the oppression of private 
money-lenders and nationalised bank= 
ing institution, as we have today, 
charging rates of interest in accordance 
with the circulars issued by the Reserve 
Bank of India from time to time, was 
farthest from the contemplation of the 
makers of the Usurious Loans Act, 

21. A faint argument was raised by 
the learned counsel for the respondents 
that this would result in a certain cate- 
gory of debts being taken out of the 
‘operation of the provisions of the Usuri- 
ous Loans Act and this may result in the 
infraction of the guarantee of equality. 
Debts incurred from nationalised banks 
and other banking institutions, subject 
to the control of the Reserve Bank of 
India, would fall into a separate and dis- 
tinct class, the classification bearing a 
nexus with the object of the Act. Under 
those circumstances, we are of the view 
that a nationalised bank or a banking 
institution functioning under the provi- 
sions of the Banking Regulation. Act and 
subject to the control of the Reserve 
Bank of India:as the apex bank has no 
free hand in relation. to the stipulation 
of interest on advances made by it to 
debtors and is bound by the periodical 
circulars issued by the Reserve Bank of 
India regulating the rate of interest on 
fending and this would constitute a spe- 


‘cial. circumstance -within the meaning of 
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Explanation I to S. 3 (1) -of the Usurious 
Loans Act. In this case, as seen earlier, 
the petitioner had produced Exs, A-17 
and A-18 and have not been in any man~ 
ner disputed by the respondents and the 
circumstances that the petitioner is ob- 
liged to charge rates of interest in ac- 
cordance with . those circulars, would 
justify the recovery of the amounts as 
claimed by the petitioner from the ree 
spondents without the application of the 
provisions of the Usurieus Loans Act t 
the transaction in question, 


22. The result is, in modification of 
the decree of the courts below, there 
will be a decree as prayed for. The Civil 
Revision Petition is therefore allowed 
with costs, 











Revision allowed, 
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BALASUBRAHMANYAN, J, 


R. Purushothaman, Petitioner v, K. B, 
Vijayalakshmi, Respondent. 


C.R.P, No. 1791 of 1979, D/- 2-2-1981, 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 23 — Notifi- 
cation Il-1 No, 3006 (e) of 1973 D/- 30-8- 
1973 and G.O.Ms. No. 1031 Home (CTS 
NI) department Dl- 7-4-1977 — Notifica- 
tion under S. 23 issued in 1973 confer- 
ring appellate power on. all Subordinate 
Judges in a District — New Sub-Court 
in that District constituted im 1977 — 
That Sub-Court does not have the ap- 
pellate power under S, 23. 


It is clear from S. 23 that before the 


State Government proceeds to confer 
appellate jurisdiction under S. 23, it 
must decide who are the officers and 


authorities on whom such powers should 
be conferred and which are the  aréas 
over which such jurisdiction is to extend, 
Necessarily therefore the conferment 
process: requires as a precondition the 
existence on that date of the authorities 
and officers in question. That would ex- 
clude officers and authorities not in ex- 
istence or who are only in contempla- 
tion, This is the meaning of “such offi- 
cers and authorities as they think fit’ 
occurring in S. 23. This is also the posi- 
tion considering the notification under . 
S. 23 Df- 30-6-1973 No. IL-1 No. 3006 (ef 
conferring appellate- powers òn all Sub- 
ordinate Judges in Kanyakumari Dis- 
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trict. Thus the XKuzhithurai Sub-Court 
constituted by a notification. d/- 7-4-1977 
and with no appellate jurisdiction . con- 
ferred under S. 23 on-that Sub. Judge, 
has no jurisdiction to entertain a rent 


eontrol appeal filed in 1978 much less 
to. determining it, (Para 5) 
M. Srinivasan and X.  Srikumaran 


Nair, for Petitioner; Mohana S, Nair and 
P, Sukumar, for Respondent. 


ORDER:— This revision under the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 (hereinafter referred 
to as the Rent Control Act), arises on a 
point of jurisdiction of the appellate an= 
thority in a matter which arises in 
Kanyakumari district. The petition for 
eviction was filed by a landlady before 
the Rent Controller, in respect of a 
building, siluate in a place which can 
properly be described as now being with- 
in the territorial jurisdiction of the Sub- 
Court, Kuzhithurai. The petition was dis- 
missed by the Rent Controller. The land- 
lady appealeq before the learned Sub- 
ordinate Judge, Kuzhithurai, on the 
tacit assumption that the said authority 
was the appellate authority, having 
furisdiction to hear and determine. her 
appeal against the order of the Rent 
Controller, 


-In that appeal an objection, in - some 
form, was raised by the tenant. before 
the Subordinate Judge, Kuzhithurai, 
questioning his jurisdiction to hear and 
determine the appeal of the landlady as 
an appellate authority duly . constituted 
under the Act. The appellate’ authority 
however without going into this aspect 
of jurisdiction, dealt with the appeal on 
merits, allowed it and set aside the 
order of the dismissal passed by the Rent 
Controller, That order has been brought 
before this court by the tenant in revi- 
sion. Mr, Srinivasan, learned counsel 
for the tenant raised in the forefront, an 
objection to the jurisdiction of the learn- 
ed Subordinate Judge, Kuzhithurai, to 
act as the appellate authority in the 
appeal filed by the landlady against the 
order passed by the Rent Controller. 


2 Learned counsel’s argument is that 
Kuzhithurai Sub-Courlt was constituted 
by a notification in G. O. Ms. No. 1031, 
Home {(CTS-ITi) .department,. dated 7-4- 
1877, and the territorial jurisdiction of 
the subordinate. Judge, Kuzhithurai, ex- 
tended over the area, which Hes. within 


the jurisdiction of the Kuzhithurai Mun-. 


siff. The Government: notification ` consti- 
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tuting the Sub Court, Kuzhithurai inter 
“orders empowering | 
the Subordinate Judge, Kuzhithurai to 
try cases under the Tamil Nadu Build- 
ings, Lease and Rent Control Act, will 
be issued separately.” At a stage 
in his argument, Mr. Srinivasan relied 
on this last paragraph in the Govern- 
ment Order to press home his contention 
that it clearly indicated that the learned 
Subordinate Judge, Kuzhithurai, had no 
appellate powers under the Act and that 
they had really reserved such a matter 
to be dealt with separately, 


It is common ground between the par- 
ties, that on the date of the notification 
creating the Sub-Court, Kuzhithurai or 
immediately thereafter or at any time 
thereafter till the present day no noti- 
fication has been issued by the State 
Government under Sec, 23 of the Rent 
Control Act, under which the learned 


- Subordinate Judge, Kuzhithurai, had been 


eo nomine conferred with the powers 
of the appellate authority within the 
contemplation of S, 23 of the Act. While 
the Government notification created the 
Sub-Court, Kuzhithurai and defined its 
jurisdiction under the Civil Courts Act, 
the reservation contained therein about 
the conferring of jurisdiction on the 
learned Subordinate Judge, Kuczhithurai, 
under the Rent Control Act, cannot be 
given any significance, in terms of the 
exercise or non-exercise of the Govern- 
ment’s powers under S, 23 of the Act. 
According to learned counsel’s’ submis- 
sion all that one could see in these pro- 
ceedings of the Government was that 
when the learned Subordinate Judge 
was appointed to take charge of the 
newly created Sub-Court, Kuzhithurai, 
occasion was not at the same time uti- 
lised by the State Government to invest 
him with appellate jurisdiction under the 
Rent Control | Act, 


3. From what has been urged it would’ 
be a matter for consideration whether 
even under the existing. dispensation the 


Subordinate Judge, Kuzhithurai could 
really be regarded as- having- appellate 
jurisdiction under the Act, Learned 


counsel on .both sides, therefore, invited 
my attention to the existing notification 


-issued by the State Government wnder 


S; 23 of the Act. That notification under 
S. 23 of the Act in régard to the consti- 
tution of appellate authority was. made 
by the State. Government in notification 
Hat. No, 3006 . (e), of 1973... In’, this 
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notification, powers of an appellate auth- 
orily were conferred on specified auth- 
orities and officers. The conferment of 
powers was displayed in the form of a 
table. That table, in so far as Kanya~ 
kumari district was concerned, 


Was as 
follows — 
The Tabla 
Officers Area 
(1) (2) 
| 
All Subordinate Judges Kanyakumari 
within their respective District, 


jurisdiction, 


Learned counsel for the landlady sub- 
mitted that it would be a proper consi- 
deration of the terms of this notification 
to hold that in respect of Kanyakumari 
district, all Subordinate Judges in that 
district were conferred with appellate 
powers in respect of their respective 
jurisdictions as Subordinate Judges, In 
this situation according to learned coun- 
sel, the one and only question ín this 
revision would be: is the Subordinate 
Judge, Kuzhithurai one who would come 
within the description of the ‘Subordi- 
nate Judges within their respective jur- 
isdiction’ in Kanyakumari district. Learn- 
ed counsel for the landlady said that the 
answer to this question must plainly be 
in the affirmative. He submitted accord- 
ingly that notwithstanding that there 
was no separate notification issued under 
5. 23 of the Act, subsequent to the crea- 
tion of Kuzhithurai Sub-Court and 
notwithstanding that jurisdiction was not 
conferred specifically on the Subordinate 
Judge, Kudhithurai as the appellate 
authority under the Act, even on the 
strength of the original notification itself 
dated 30-6-1973, the said learned Sub- 
ordinate Judge must be held to possess 
the requisite appellate jurisdiction. 


4. Mr. Srinivasan, on the other hand, 
submitted for the tenant that this kind 
of consideration of the notification of 
1973 is not tenable. He said that the 
notification has to be construed not in 
an isolated fashion, on the terms con- 
tained in therein, but in the context of 
and in association with the enabling 
power under S. 23 of the Act. He point- 
ed out that under S. 23 of the Act, the 
Government is empowered to confer the 
powers of appellate authorities for the 
purpose of the Act only on such officers 
and authorities as they think fit and with 
reference to such areas or to such 
classes of cases as may be specified in 
the order, These descriptive words relat- 
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ing to the power of the State Govern- 
ment to confer appellate jurisdiction 
really required that the State Govern= 
ment must have at the time it decides 
to confer such powers before it the 
authorities and officers concerned upon 
whom it may think fit to confer such 
appellate power. 

In other words, the argument of Mr. 
Srinivasan was that in order that the 
State Government may properly exer- 
cise its power of appointment of appel- 
late authorities by notification, the auth- 
orities or officers concerned must already 
pre-exist at the relevant moment on 
whom the Government might confer 
Such powers. Mr. Srinivasan conceded 
that the appellate jurisdiction may be 
conferred under S., 23 of the Act, on 
authorities and officers by description 
but he urged that it is essential that 
those described by reference to their 
Officers or the positions of authority, 
must be in existence as on the date of 
the notification. He urged that the power 
cannot be conferred by the State Gov- 
€rnment on or authorities who are yet 
to come into being, 

This being the nature and scope of the 
Government’s power of notifying appel- 
late authority under the Act, the notifi- 
cation which the Government had al- 
ready issued on 30-6-1973, in H No. 
3006 (e) of 1973, must be construed only 
on the basis that it had been issued in 
the proper exercise of the State Govern- 
ments’ enabling power under S. 23 of 
the Act, On that construction according 
to learned counsel, the expression ‘Sub~ 
ordinate Judges within their respective 
jurisdiction’ in Kanyakumari district 
can only have reference to such Sub- 
ordinate Judges within Kanyakumari 
district as were in existence on the date 
of the notification. The subsequent crea- 
tion of new Sub Courts or the appoint- 
ment of new Subordinate Judges to man 
those courts could not be within the 
contemplation of this notification even 
factually let alone legally having regard 
to the language of S. 23 of the Act. 

5. I have given thought to the res- 
pective contentions addressed to me on 
this question of law on a construction of 
both S. 23 of the Act and the notifica- 
tion of the Government. I must express 
my view that the parenthetical saving 
clause in the notification of the Govern- 
ment dated 7-4-1977 which created a 
new Sub Court in Kuzhithurai cannot 
be given any significance whatsoever and 
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cannot be sought in aid for the con- 
struction of the earlier notification, much 
less the construction and application of 
S. 23 of the Act. However, I accept the 
validity of the argument addressed by 
Mr. Srinivasan on the interpretation to 
be placed on S. 23 of the Act as well 
as on the original notification of the 
State Government dated 30-6-1973, un- 
der that section when the State Govern- 
ment appointed the appellate authorities 
and defined their jurisdiction in terms of 
S. 23 of the Act. 


I am satisfied that a proper construc- 
tion of S. 23 of the Act compels the 
court to hold that before the State Gov- 
ernment proceeds to confer appellate 
jurisdiction under S. 23, for the purpose 
of Act, it must decide as to who are the 
officers and who are the authorities upon 
whom such powers should be conferred 
and which are the areas over which the 
appellate jurisdiction should extend and 
also the class or classes of cases which 
ay be assigned to a particular appel- 
late authority, These are necessary m- 
gredients in decision making under S. 23. 
The State Government should have as it 
were a panel of officers and authorities 
from out of whom the Government may 
pick and choose and confer the appellate 
jurisdiction under the Act on such of 
them as the Government thinks fit. 












Necessarily therefore this process of 
conferment of appellate jurisdiction in 
terms of S. 23, requires as a pre-condi- 
tion that the officers and authorities in 
question must as on that date, exist as 
authorities and officers, This at once ex- 
cludes officers and authorities who are 
not in existence or who are only in con- 
templation, Although a notification con- 
ferring jurisdiction by the Government 
under S. 23 of the Act, when once it is 
properly done and notified will have 
force thereafter, whether it is modified 
or altered, the very conferment of jur- 
isdiction rests on the officers or auth- 
orities who exist as on the date of the 
notification and are therefore the objects 
of the conferment of the power. This 
consideration of S. 23 is also consistent 
‘with the realities of administration of 
justice, 


It is in my judgment reasonable to 
lunderstand the references to ‘such offi- 
icers and authorities as they think fit, 
loccurring in S, 23 of the Act as a refer- 
ence only to those officers and author- 
ities who were actually in existence at 


G. Dhyanand v. Zaamni Bi 


‘late 


Mad, 311 


the time of the notification conferring 
the power but another step in reasoning 
to construe the notification dated 30-6- 
1973 in II-1 No. 3006 (e) of 1973, as hav- 
ing a reference only to existing Subordi- 
nate Judges and within their respective 
jurisdictions in Kanyakumari District 
and other districts named in the notifi- 
cation. The result is that this notification 
would severely exclude all Subordinate 
Judges in the Kanyakumari district who 
were unknown quantities at the time 
when the notification was issued. On the 
basis of this determination of mine, I 
must hold that the learned Subordinate 
Judge, Kuzhithurai, who came into be- 
ing only by virtue of the notification 
dated 21-3-1974 and upon whom no rela- 
tive appellate jurisdiction was conferred 
under S, 23 of the Rent Control Act, had 
no jurisdiction to take on file the ap- 
peal, namely, H. R. A. No. 1 of 1978, 
much less proceed to hear and deter- 
mine it, 

6. Now that I have held that the 
learned Subordinate Judge should not 
have acted as an appellate authority 
with reference to this appeal, all the 
proceedings before him in appeal as well 
as his final decision therein are declared 
to be nullities. The outcome of this 
determination is that the matter should 
be sent back first to the learned Sub- 
ordinate Judge, Kuzhithurai to enable 
him to return the appeal to the appel- 
authority for proper presentation 
before an appellate authority having 
jurisdiction over the appeal. 


7. In the result, the civil revision 
petition is allowed and the order of the 
learned Subordinate Judge is set aside. 
He is hereby directed to act in accord- 
ance with the terms of this judgment. In 
view of the peculiar circumstances of 
the case, I direct each party to bear his 
costs, 

Petition allowed. 
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RAMANUJAM AND 
SENGOTTUVELAN, JJ. 

G. Dhyanand and another, Appellants 

v, Zaamni Bi and others, Respondents, 
A.A.O, No, 294 of 1979, D/- 27-4-1981.* 


*Against order of Motor Accidents 
Claims Tribunal, (Dt. Court} Dharma- 
puri at Krishnagiri, D/- 29-8-1978. 
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(A). Motor Vehicles Act (4 of 1929), 
S. 110-B — Vicarious liability — Liabi- 
lity of owner of vehicle — Driver taking 
passengers though directed not. to take 
any — Negligent driving causing passen- 
gers death — Owner held liable for 
compensation, 


Held that the driver was acting in the 
course of his employment in carrying 
the deceased and as such the owner of 
the lorry was liable for compensation. 
Case law discussed. (Para 5) 


(B) Motor Vehicles Act (4 of 1939), 
S. 95 — Liability of insurer — Driver 
of lorry taking passengers though direct- 
ed not to take any — Negligent driving 
resulting in pass€nger’s death — Insurer 
held not liable as per terms of insurance 
policy. ° 


Held that the terms of ‘the insurance 
policy would prevail in such cases, In 
the instant case, the policy was nothing 
but a reproduction of terms set out in 
S, %5 and following the views expressed 
in the decided cases in interpreting . si- 
milar clauses in the policy of insurance, 


the court had. no hesitation in holding 
that the Insurance. Company was not 
liable since the liability in respect of 


the passenger in the lorry had been spe- 
cifically excluded by the terms of the 
policy. Case law discussed. (Para 6) 
Cases Referred: Chronological Paras 
ATR 1982 Mad 287 4 
AIR 1981 Mad 138: (1981) 94 Mad LW 1 


4 

AIR. 19877 SC 1785: 1977 Ace CI 343 3, 
) | 4 

AIR 1972 Mad 49: 1972 Ace CJ 439 3 
ATR 1971 Mad 415: 1971 Acc CJ 295 3 
(1951) T TLR 789: 85 ILT 209 (CA), 


Young v. Edward Box and Co, Ltd. 3 
K. C. Jacob and Raju K. Lukose, for 


Appellants; S. W. Kanakaraj, for Re- 
spondents. _ 
SENGOTTUOVELAN, J.— One Abdul 


Jabbar, the husband of the first respon- 
dent and the father of respondents 2 to 
7, lost his life in a fatal road accident 
about 12 O’clock midnight on 2-10-'75, on 
the Hosur-Krishnagiri Road while he 
was travelling in the lorry MYD 3425 
belongmg to thé first appellant and in- 
sured with the second appellarit. The 
case of the respondents 1 to 7, who are 
` petitioners before the Motor Accidents 
Claims Tribunal, in M.A.C.T.O.P. No. 
"20 of 1977 under S. 110-A of the Motor 
Vehicies Act is as. follows— 
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The deceased Abdul J abbar was a 
sheep merchant and wags aged about 50 
years at the time of his death. The de- 
ceased was travelling in the lorry MYD 
3425 from Bangalore. The lorry was 
driven by the 8th respondent, herein, 
and when the lorry was proceeding 
near Kur ubarabelli at about 12 O’clock 
in the midnight on 2-10-1975 due to the 


rash and negligent driving at high 
speed, the lorry capsized and Abdul 
Jabbar who sat in the cabin met with 
instantaneous death, The accident took 


place on account of the rash and negli- 
gent driving of the 8th respondent here- 
in. The respondents 1 to 7 claimed com- 
pensation of Rs. 30,000 before the Tri- 
bunal. The driver of the lorry remained 
ex parte, In the counter statement filed 
by the lorry owner, who is the first ap- 
pellant herein before the Tribunal, the 
allegation that the lorry was driven af 
a high speed and in a rash and negligent 
manner was denied. He attributed the 
accident ‘to the mechanical defect in the 
lorry, He also contended that the driver 
was directed not to carry any passenger 
in the lorry and as such the driver had 
acted beyond the course of employment 
and taken the deceased passenger in the 
vehicle for: which the lorry owner can- 
not be held liable, In any event, the de- 
ceased was not a fare paying passenger 
and the Insurance Company is not liabla 
in terms of the insurance policy. It was 
also contended that the compensation 
claimed is excessive. In a _ separate 
counter-statement, the Insurance com- 
pany, the second appellant herein, deni- 
ed the allegation that the lorry was in- 
sured so as to cover the liability of the 
deceased passenger and the age, income 
and occupation of the deceased passenger 
were also disputed by the Insurance 
Company, The Insurance Company also 
contended that in any event, the com- 
pensation claimed is high and exagge- 
rated. On these pleadings, the Tribunal 
framed the following points for deter- 
mination- 

1. Whether the accident took place on 
account of the rash and negligent driv- 


ing of the lorry MYD 3425. by the first 
respondent? 


2, What is the amount of 
tion to be awarded? 


2. On behalf of the claimants the 
first respondent was examined as PW 1, 
€.  Vernikatappàn an eyė- 
witness. to the accidet Was also exam- 


compensa- 
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ined on behalf .of the claimants to prove 
that the lorry was driven by the driver, 
the 8th respondent herein, at a high 
speed and in a rash and negligent man- 


ner resulting in the death of 
the deceased, The claimants also 
filed the certified copy of the 


judgment in C.C. No. 164 of 1976, on the 
file of the .Chief Judicial Magistrate, 
Dharmapuri at Krishnagiri, in which 
the driver admitted his guilt before the 
criminal court and was duly convicted 
and sentenced on the charge of rash and 
negligent driving. On this evidence, the 
Tribunal came.to the conclusion that the 
accident occurred on account of the rash 
and negligent driving of the lorry MYD 
3425 by the driver. In the grounds of 
appeal the finding òf the Tribunal that 
the lorry was driven in a rash and. neg- 
ligent manner by the driver is not chal- 
lenged. The main grounds taken by the 
appellants in this civil miscellaneous ap- 
peal are as follows:— 


. 1. The Tribunal .erred in not taking 
note of the provisos (i), (c) and (ii) of 
S. 95 (1) (b), which states that there 
need not be any policy to cover any lia- 
bility in relation to a person carried in 
a goods vehicle. hm = 

2. The Tribunal . ought to have held 
that the deceased being carried in the 
lorry was not. a third party on whose 
behalf a claim could be preferred against 
the Insurance Company. 


3. The Tribunal ought to have held 
that there is no privity’ of contract ‘be- 
tween the claimants and the Insurance 
Company, a 

4. In any event, -the 
awarded is excessive.. 


3 ‘Hence the liability of the owner 
of the lorry and the Insurance Company 
in respect of the death of a third party 
passenger in the lorry MYD 3435 will 
have to be decided. In this case thére is 
evidence to ‘show that the deceased 
was 'the owner of the goods carried 
in the abovesaid lorry. Section 96 of 
the Motor Vehicles Act dealing with the 
requirements of policies and the limits 
of liability is set out hereunder:-— 


“In order to comply with the require- 
ments of this Chapter, a policy of insur- 
ance must be a policy which—. 

.(a) is issued by a person who fs. an 


compensation 


authorised insurer or by a Co-operative 


Society allowed under S. 108 to trans- 
act the business of an insurer; and 
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(b) Insures the person or classes of 
persons | specified in the policy to the 
extent specified in sub-section (2) against 
any liability. which may be incurred by 
him or them in respèct of the ‘death or 
bodily inj ury to any person caused by 
or arising out of the use of the vehicle 
m a public places 


Provided that a policy shall 
required— 


(i) to cover liability in respect of ‘ths 
death, arising out of and in the coursa 
of his employment, of the employee of 
a person insured by the policy or in res- 
pect of bodily injury sustained by ‘such 
an employee arising out of and in ths 
course of his employment other than 
a liability arising out of and in ths 
course of his employment other .than a 
liability arising under the Workmen’s 
Compensation Act 1923, in respect of 
the death of or bodily injury to, any 
such employee— 

(a) engaged in driving the vehicle or: 


(b) if it is a public service vehicle en- 
gaged as a conductor of the vehicle or 
in examining tickets on the vehicle or- 

(c) if it is a goods vehicle, being car- 
ried in the vehicle; or 


(ii) except where the vehicle is a vehi- 
cle in which passengers _ are carried for 
hire or reward or by, reason of or in pur- 
suance of a contract of employment to 
cover liability in respect of the death of 
or bodily injury to persons being carried 
in or upon'or entering or mounting or 
alighting from the vehicle at the time 
of the occurrence of the event out of 
which a claim arises.” 


Under proviso (Ly to S. 95 of the Motor 
Vehicles Act..a policy shall not be requir- 
ed to cover liability in respect of the 
death of a person or a pas- 
senger ‘being carried in the vehicle if it 
is a goods vehicle except in so far as is 
necessary to meet the requirements in 
relation to a liability under the Work- 
men’s Compensation Act, 1923. Rule 261 
of the Madras Motor Vehicles Rules is 
as follows: — 


“No person shall be carried in the 
cab of the goods vehicle beyond the 
number of which there ìs seating ac- 
commodation at the rate of 38 centi- 
metres measured along the seat exclud- 
ing ‘the space reserved for the driver, 
for each person and not more than six 
persons. in all in addition to the driver 
shall ba carried in ‘any goods vehicle.” 


not be 
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Relying on this rule an argument is ad- 
vanced that there is no prohibition of 
carrying of passengers in the cabin of 
the lorry within the prescribed limits. In 
the case reported in the Commonwealth 
Assurance Co. Lt. v. V, P. Rahim Khan 
Sahib, 1971 Acc CJ 295: (AIR 1971 Mad 
415), a single Judge of this court came 
to the conclusion that in the case of pas- 
sengers carried in a goods vehicle the 
Insurance Company is liable to pay com- 
pensation only in respect of death or 
bodily injury to such passengers who 
are carried in the vehicle by reason of 
or in pursuance of the contract of em- 
ployment, A owner of goods accompa- 
nying the goods in a truck cannot be 
said to be travelling in the truck by 
virtue of any such contract. In the case 
reported in South India Insurance Co. 
Ltd. v. P. Subramaniam, 1972 Ace CJ 
439: (AIR 1972 Mad 49) to which one of 
us was a party, this court came to the 
conclusion that in the case of a owner 
of the goods accompanying the goods 
there is no contract of employment be~ 
tween the owner of the goods and the 
owner of the lorry, If was also held that 
even if it is taken that the words ‘con- 
tract of employment referred.to in the 
second proviso to S. 95 (1) (b) would 
include not only the employee of the 
insured but also the employees of the 
owner of the goods, as owner of the 
goods travelling in the lorry cannot be 
said to be doing so by reason of or in 
pursuance of any contract of employ- 
ment for there is no such employment 
as such in such a case. Taking this view 
the terms of the Insurance policy was 
held not to extend to any liability aris- 
ing out of the owner of the goods tra- 
velling in the lorry, and the Insurance 
company was held to be not liable to 
pay compensation. In the case reported 
in Pushpabai Purushotham Udeshi v. 
Ranjit Ginning and Pressing Co., 1977 
Acc CJ 343: (AIR 1977 SC 1735), the 
Supreme Court had occasion to consider 
the claim for compensation in respect of 
a passenger permitted to travel with the 
Manager of the .company in the car 
which met with an accident resulting in 


the death of the passenger. The High 
Court of Madhya Pradesh found that 
there is no evidence to show that the 


owner of the vehicle was aware that the 
passenger was taken by the Manager 
and that under the circumstances the 
owner cannot be held liable for the 


tortious act committed by his servant, 
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The High Court found that the car was 
going from Nagpur to Pandhurna on the 
business of the company and it may also 
be that the Manager of the owner’s car, 
was also going on the business of the 
owner and it may also be that he had 
the implied authority to drive the vehi- 
cle. Having agreed with the contentions 
of the claimants, the Madhya Pradesh 
High Court came to the conclusion that 
there were no pleadings or material on 
record to establish that the deceased 
was travelling in the vehicle either on 
some business of the owner of the vehi- 
cle or under any ostensible authority 
from them to their Manager to take the 
deceased as a passenger in the vehicle. A 
reference was made in the judgment of 
Supreme Court to the observation by the 
Lord Justice Denning in the case report- 
ed in Young v. Edward Box and Co, Ltd, 
(1951) 1 TLR 789 as follows:— 


the first question is to see whe- | 
ther the servant was liable, if the an~ 
swer is yes, the second question is to see 
whether the employer must shoulder the 
servant’s liability. So far as the driver 
is concerned, his liability depends on 
whether the plaintiff’ was on the lorry 
with his consent or  not...... The next 
question is how far the employérs are 
liable for their servants conduct. In 
order to make the employer liable to the 
passengers it is not sufficient that they 
should be liable for their servant's negli~ 
gence in driving. They must also be 
responsible for, his conduct in giving the 
man a lift. If the servant has been for- 
bidden, or is unauthorised, to give any 
one a lift, then no doubt the passenger 
is a trespasser on the lorry so far as the 
owners are concerned; but that is not of 
itself an answer to the claim...... wn My 
opinion, when the owner of a lorry sends 
his servant on a journey with it, there- 
by putting the servant in position not 
only to drive it, but also to give people 
a lifts in it, then he is answerable for 
the manner in which the servant con- 
ducts himself on the journey not only 
in the driving of it but also in giving 
lifts in it, provided, of course, that in so 
doing the servant is acting in the course 
of his employment.” 


4. Lord Justice Denning concluded by 
observing that the passenger was there- 
fore a trespasser, so far as the emplo- 
yers were concerned, but nevertheless 
the driver was acting in the course of 
his employment, and that jis sufficient 
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to make the employer liable. Relying on 
the decision and on the ostensible auth- 
ority of the manager as a licencee to 
permit the deceased to travel with him, 
the Supreme Court held that the 
manager was acting in the course of his 
employment in giving leave to the de- 
ceased to travel with him and that the 
owner of the vehicle is liable. In decid- 
ing the liability of the Insurance Com- 
pany, the Supreme Court after referring 
to S, 95 of the Motor Vehicles Act, as 
amended by Act 56 of 1969, held that 
the insurance cover is not available to 
passengers in a case like the -present 
one and that the proviso to sub-sec. (ii) 
provides that a policy shall not be re- 
quired except where the vehicle is a 
vehicle in which passengers are carried 
for hire or reward or by a reason of or 
in pursuance of a contract of employ- 
ment to cover liability in respect of the 
death of or bodily injury to persons be- 
ing carried in or upon or entering or 
mounting or alighting from the vehicle 
at the time of the occurrence. of the 
event out of which a claim arises. In the 
case reported in K. R. Sivagami, Propr: 
Rajendran Tourist v, Mahabobh Niss Bi, 
(1981) 94 Mad LW 1: (AIR 1981 Mad 
138), a Division Bench of this court, to 
which one of us was a party, in dealing 
with a case of a driver of a taxi carry- 
ing more than the permitied load of pas- 
sengers which is contrary to the condi- 
tions of permit under which the 
vehicle was allowed to be used as a 
tourist taxi, held that the non-ocbserv- 
ance of the rules relating to the number 
of passengers to be carried can only be 
said to be an improper performance of 
the driver’s duty, Even assuming that 
the permit conditions not to take more 
‘than the permitted number of pas- 
sengers is taken as a prohibition, limita- 
tion restriction, that relates only to the 
manner of performance of the driver’s 
duties in the course of his employment 
and that cannot in any way limit the 


sphere of his employment. Therefore, 
the carrying of two excess passengers 
by the driver of the taxi will only 


amount to an improper performance of 
his duties as a driver of the taxi and 
therefore it cannot be taken to be outside 
the sphere of his employment and held 
that the owner of the taxi is vicariously 
liable for the tort committed by the dri- 
ver of his taxi. In United India Fire and 
General Insurance Co. Ltd., Madurai v. 


M. S. Durairaj, C.M.A, No. 78 of 1978: 
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(reported in AIR 1982 Mad 287), this 
Bench had oceasion to consider a case 


where a senior clerk of the State Bank 
of India, Kodaikanal, while he was re- 
turning from Madurai to Kodaikanal in 
a car MDA 1194, met with an accident 
resulting in injuries to the said clerk. In 
regard to the claim for compensation by 
the injured clerk an objection was taken 
by the Insurance company that the in- 
jured was carried for hire which is 
against the terms of the Insurance policy 
and as such the insurer was not liable. 
Following the judgment of the Supreme 
Court reported in Pushpabai Purusho- 
tham Udeshi v, Ranjit Ginning and Pres- 
sing Co., 1977 Acc CJ 343: (AIR 1977 SC 
1735), referred to supra, this court nega- 
tived the liability of the insurance com- 
pany. } 


5. Adopting the principles laid down 
in the decisions cited above there is no’ 
difficulty in coming to the conclusion 
that the driver was acting in the course. 
of his employment in carrying the de- 
ceased and as such the owner of thel 
lorry is liable. : 


6. But as far as Insurance Company 
is concerned, the terms of the policy 
will have to prevail. The policy is mark- 
ed as Ex. B-I. On a perusal of the policy 
it is seen that it is nothing but a repro- 
duction of the terms set out in S. 95 of 
the Motor Vehicles Act, Following views 
expressed in the decisions referred to. 
above interpreting similar clauses in the 
policy of insurance, we have no hesita- 
tion in holding that the second appel- 
lant, Insurance Company is not liable 
since the liability in respect of the pas-' 
senger in the lorry has been specifically: 
excluded by the terms of the policy, 


7. In the grounds’ of appeal it is also 
stated that the amount awarded is exces- 
sive, We have the evidence of P.W. 1, 
the first petitioner before the Tribunal, 
to show that the deceased was doing 
sheep-skin business and was earning 
Rs. 400 per month, According to P.W. 1, 
he was paying her a sum of Rs, 300 per 
month for family expenses, The deceased 
was aged 50 years at the time of his 
death. On the material the Tribunal by 
computing the life-span of the deceased 
at 65 years and on the basis the deceas- 
ed could have contributed Rs. 1,200 per 
annum to the family arrived at the 
amount of compensation at Rs. 18,000 
towards the loss of support, Further a 
sum of Rs. 4,000 was added towards the 
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loss of expectation of life. Deducting' «a 
sum of Rs. 2,000 towards uncertainties 
of life a sum of Rs. 20,000 was awarded 
as compensation, The assessment of com- 
pensation by the Tribunal is not shown 
to be wrong under the circumstances of 
the case, Hence the plea that the quan= 
tum of compensation awarded is exces- 
sive will have to be negatived. 


‘8 In view of the above discussion, 
the appeal in so far as the first appel- 
lant, viz., the owner of the lorry is con- 
cerned is dismissed and the appeal by 
the second appellant, viz., the Oriental 
Fire and General Insurance Company 
Ltd. is allowed. However, there will be 
no order as tọ costs, 


Appeal partly allowed, 
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V, RAMASWAMI AND _ 
SENGOTIUVELAN, JJ, 


RE. Karuppan, Appellant v. Ministry 
of External Affairs, New Delhi and. 


others, Respondents, 


W. A. No. 441 of 1981 and W. P, No, 


8902 of 1981, D/- 26-2-1982.* 


. (A) Constitution of India, Arts. 14 and 
22g:— Admission for ist year M. L. De- 
gree Course — Procedure for selection 

ef candidates for admission — Alloea- 
fion of 45 marks for viva voce and extra 
curricular activities, out of total of 345 
marks held not arbitrary. . 


For selecting candidates for admission 
fo Ist year M. L, degree course, the Se- 
lection Committee took the total acade- 
‘Mic marks as 300 and interview and 
extra curricular marks as 45, making a 


grand total of 345. In taking into consi- - 


deration the marks obtained in the de- 
gree course and the B, G, L. examination 
also while considering the merits of the 
candidates the Selection Committee can» 
not be said to have ‘gone wrong, because 
in very many cases, considéring the cu- 
Mulative record of performance of -the 
candidate in a few University examina- 
tions is a better way of deciding the 
merit rather than in’ one single. test. 
Merit also cannot . always be equated 
with marks obtained in a D 
examination, In any case, it is not: 


"Against judgment of Padmanabhan’ J. 
‘in W. P, No, 6427 of 1981 etc., 
‘15-10-1981, . . 


EZ/FZ/C10) 32/VSS/MVJ- a 


‘R. Karuppan v; Ministry ‘of: External Affairs” 


Di- 


A.I R. ` 


irrelevant or extraneous ` considèration 
while assessing the merit of a candidate 
for admission to the M, L. degree course, 
Reasonableness of the interview `` marks 
have to be tested with reference to the 
total marks allocated for written exam= 
inations, Therefore, the allotment of 45 
marks for interview and extra: curricu- 
lar activities out of the total of- 345- 
cannot be considered to be so 
arbitrary or excessive, Awarding of lump 
sum marks for interview is not excessive 
or arbitrary or invalid. It cannot ‘be con- 
tended that the percentage of the inter- 
view marks should be calculated with 
reference to the marks obtained in the 
B. L. degree examination alone. It is for 
the Committee to formulate its own prin- 
ciples of selection and unless those rules 
could be said to be arbitrary, High Court 
could not interfere or prescribe its own 
test for such selection, AIR 1981 SC 487, 
Explained. (Paras 6, 8, 9, 11) 

(B) Constitution of India, Art. 226 ~ 
Principles of natural justice — Non-pub- 
lication of list of selected candidates for 
admission to M. L, degree course — Not 
opposed to natural justice, 

In’ every case the non-publication of 
the selection list could not be considered 
te be opposed to principles of natural 
justice, though one would expect such a 
list being made known at least by pub~ 
lishing it in the notice board. But, on the 
ground that it was not published in the 
notice board, High Court cannot inter- 
fere with the selection itself, (Para 14) 

(C) Constitution of India, Art. 14 — 
Admission for Ist year degree course —~ 
Selection of candidates for admission — 
Handicapped persons cannot claim spe- 
cial privilege, as selection rules do net 
provide any reservation to them, 


(Para 17) 
Cases Referred: Chronological Paras 
AIR 198% SC 487 6, 7, 9 
AIR 1981 SC 1777 9, 10 
AIR 1981 Goa 39 -` 14 
AIR 1971 SC 2303 l 10, 1ł 


: Appellant in Person; K. N, Balasubra- 
maniam, S. Jagadisan, P. Chidambaram, 
Miss Ahalya and S. Ramasubramaniam 
for M/s. King and Partridge, for Respon- 
denis. 

V. RAMASWAMI, J.:-— w. A, 441 of 
1981: The appellant is an. advocate of 
this court and one of the applicants for 
admission to the first year M.L. Degree 
Course in International and Constitu- 
tional Law, but “was ‘not selected. He fil- 


ed: W.P, No: 6427 of 1981: praying: for the - 
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issue of a certiorarified mandamus tó 
quash ,the selection .of students for. the 
first year M.L. course for the- academic 
year 1981-82, in the branch of Constitu- 
ional Law and International Law. That 
writ petition was dismissed by Padma- 
nabhan J. holding. that there has . been 
no violation of any principle which 
would justify nullifying of the’ selection. 
It. is against. this order that the present 
writ appeal has been filed, 


2. Before we deal with the various 
contention raised by the appellant, we 
may set out certain facts leading to the 
filing of the writ petition. The selections 
of candidates for various post-graduate 
courses in the University departments 
are usually done by a selection commit- 
tee of the particular department which 
normally consists of the Head of the 
Department, the Professor and the Rea- 
der or such members as the University 
may nominate, The forms of applications 
are prescribed by the University, Cer- 
tain general instructions are. issued to 
the selection committee by the Univer- 
sity but the particular selection commit- 
tee itself decides the procedure for selec- 
tion.. The selection committee for. the 
selection of candidates for admission to 
the first year M.L. degree course in Inm- 
ternational Law and Constitutional Law 
for the academic year 1981-82, consisted 
of Professor Rama Rao who was the Pro- 
fessor and Head of the -Department of 
the Legal Studies and Sri K. P. Krishna 
Shetty, the Reader in the Department of 
Legal Studies of the University of Mad- 


ras, In pursuance of the calling for 
applications by the University for ad- 
mission to the first year M.L. Degree 


Course, there was a total of 103 applica- 
tions of .which one was from a candidate 
belonging to the Scheduled Tribe. These 
epplications were forwarded to the Se- 
lection Committee with a request to scru« 
tinise and recommend. matniaining the 
“reservation of seats for S.C./S.T.— 18%, 
B.C.— 50% and O.C.— 32%”. . All. the 
applicants were called for an interview. 
However, only 65 candidates appeared 
for the interview and. the only candi- 
dates belonging to the Scheduled ‘Tribe 
also did not appear for the interview. It 
is stated in the counter-affidavit filed by 
the Registrar of thé ‘University that the 
Selection Committee “prepared a merit 
list on the basis of. marks allotted vee 
the following - heads:—+. ee e 


i 
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we» 100 marks 


B.G.L. examination . 100 ” 
B.L. examination a. 100 ” 
Interview ie AO?! 


Extra Curricular activities ... 


The Selection Committee originally se 
lected 25 candidates on the basis of as- 
sessment referred to above, of whom 12 
belonged to the Backward Classes and 3 
belonged to Scheduled Castes. By letter 
dated 30-5-1981, the Registrar brought 
to the notice of the Selection Committee 
‘hat the selection of candidates fell short 
of the quota under Backward Classes 
and Scheduled Castes/Scheduleq Tribes 
and that the selection list should be re- 
vised in accordance with the Govern- 
ment’s order relating to rule of reserva- 
tions, The selection committee sent a 
revised list consisting of 27 candidates of 
whom 13 belonged to Backward. Classes 
and 4 belonged to Scheduled Castes. On 
the basis of the selection, admission 
cards were sent individually to the 
selected candidates. The appellant has 
filed the writ petition questioning the 
validity of the selection on various 
grounds. . 


3. The first contention of the appel- 
lant is that the University had directed 
the selection.committee to reserve 18% 
of the seats for the Scheduled Castes 
and Scheduled Tribes and 50% for the 
backward: classes and select other com- 
munity candidates for the remaining 
32% of the seats. This is in clear viola~ 
tion of Arts. 14, 15 and 29 (2) of the Con- 


stitution of India. The whole argument 
was based on the letter of the Univer- 
sity dated 3rd September 1980 sent to 


all Heads of Departments, That Tetter 
reads as follows:— 


“As per the Government Order in the 
matter of admission, I am to request you 
to kindly maintain strictly the rule of 
reservation of seats for B.C./S.C. and 
S.T. as follows for admission to M Phil 
Degree Course: 


B. C. 50% 

S.C./S.T, 18% 

- Other communities 32%” 
4, AS may be seen from the subject, 
this jetter was sent with reference to 
. the selection -of candidates for the 


M. Phil Degree Course and that too for 
the academic year 1980-81, The appellant 
contended that the letters ‘O.C’ had 
been understood and interpreted by the 
University as referring to ‘other com- 
munities’ ..1e,: communities: other than 
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B.C., S.C. and S.T. so that it referred 
only to forward communities. There- 
fore, when the Selection Committee was 
required to maintain the reservation of 
seats for S.C/S.T. 18%, B.C. 50% and 
O.C. 32%’ the direction should be held 
to be illegal and to have invalidated the 
whole selection. If ‘O.C? referred to 
eather communities, certainly the appel- 
lant would be well founded in his con- 
tention as there could be no reservation 
for forward communities and for the 
32% of seats all candidates would be 
eligible to compete irrespective of the 
caste to which they belonged. 


5. In the counter-affidavit filed by 
the University, it has been definitely 
stated that they had not issued any such 
instructions so far as the selection of 
candidates for M.L. degree course for 
1981-82 is concerned and the letters 
‘O.C.’ in their letter dated 7-4-1981 re- 
ferred to ‘open competition’ and not to 
‘other communities’, We think that the 
University is right in this submission. 
It is true that in the communication for 
the year 1980-81, and that too relating 
to M. Phil. degree course, it is mentioned 
as 32% — other communities. But when 
it came to 1981-82, academic year, pro- 
bably the University has realised its 
mistake, if any, and in the communica- 
tion dated ‘7-4-1981, the University 
meant by ‘O.C.’ as open competition. 
The last sentence in this letter reads as 
follows:— 

“Ali selections should be made only 

On merit and if SC/BC candidates get 
into the merit quota for seats in the open 
quota such numbers may have to be ex- 
cluded for the reservation quota.” 
In fact, in the communication issued in 
respect of other post-graduate courses 
also, the University has issued the fol- 
lowing instructions among others:— 

“1, Selection of candidates for admis- 
sion to P. G. courses M.A./M.Sc. should 
generally be on the basis of merit. 

2. The Government’s requirement 
with regard to reservation of seats (i.e. 
50% of the seats available for Backward 
Class candidates and 18% for Scheduled 
Castes and Tribes candidates) for such 
branch be adhered to. 

3. Candidates may first be selected on 
the basis of merit for 32% of the seats 
for the, branch. Candidates belonging to 
Backward Classes and Scheduled Castes 
selected under the open quota as per 
merit are not to be taken into account 
against reserved seats,” 
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It is therefore absolutely clear that there 
is no basis for the contention of the ap- 
pellant that the Selection’ Committee 
treated the 32% of the seats as reserved 
only for forward community people. 


6 It was then contended by the ap- 
pellant that allocation of 45 marks for 
viva voce and extra curricular activities 
was excessive and arbitrary as enabling 
an abuse of power and in this connec- 
tion he relied on the decision of the 
Supreme Court in Ajay Hasia v, Khalid 
Mujib, AIR 1981 SC 487. This part of 
the argument is based on another con- 
tention that, since the basic qualification 
for admission to the first year M. L. de- 
gree course is a B. L, degree, the marks 
obtained in the B. L, degree alone 
should be taken into account and with 
reference to that mark, 45 marks for in- 
terview and extra-curricular activities 
is excessive. His contention was that the 
Selection Committee could not take into 
account the marks obtained by the can- 
didates in the B.G.L. examination and 
the degree examination. We have al- 
ready noticed that the Selection Com- 
mittee took the total academic marks as 
300 and interview and = extra-curricular 
marks as 45, making a grand total of 
345. At one stage the appellant submit- 
ted that the candidates were not inform- 
ed that marks would be awarded on the 
basis of their performance in the degree 
examination and that the candidates 
were not asked to submit the degree cer- 
tificate. As pointed by Padmanabhan J., 
though the prospectus did not show 
on what basis the marks would be allot- 
ted, the form of application required 
that every candidate has to produce the 
degree certificate at the time of inter- 
view and that the candidates were also 
required to give the marks obtained by 
them in the degree examination, the 
B.G.L. examination and B.L. examina- 
tion. Therefore, there is no basis for the 
submission that the candidates were not 
put on notice that the marks obtained in 
those examinations would also be taken 
into consideration, We are of the view 
that in taking into consideration the 
marks obtained in the degree course and 
the B.G.L. examination also while con- 
sidering the merits of the candidates the 
Committee cannot be said to have gone 
wrong, as we find in very many cases, 
considering the cumulative record of 
performance of the candidate in a few 
University examinations is a better way 
of deciding the merit rather than in one 
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single test. Merit also cannot always be 
equated with marks obtained in a parti- 
cular examination. In any case, we do 
not consider that it is an irrelevant OF 
‘extraneous consideration while assessing 
the merit of a candidate for admission to 
ithe M.L. degree course; especially when 
ifor a candidate of law we cannot say 
that aptitude in any particular feld 
jalone is necessary or sufficient. The apti- 
tude of the candidate should cover the 
whole field of knowledge. The Selection 
Committee has, therefore, naturally taken 
into account the various factors which 
have a bearing on the merit of the candi- 
date for being admitted for such a spe- 
cialised course like law. Therefore, the 
allotment of 45 marks for interview and 
extra curricular activities out of the 
total of 345 cannot be considered to be so 
arbitrary or excessive. 


7. We are also of the view that the 
Supreme Court had not laid down a hard 
and fast rule in the decision in Ajay 
Hasia v, Khalid Mujib, AIR 1981 SC 487, 
that anything above 15% of the total 
marks would be regarded as arbitrary, 
i.e. in that case, the Board of Governors 
had laid down certain procedure for ad- 
mission of students to the Regional En- 
gineering College, Srinagar, which is one 
of the 15 Engineering Colleges in the 
country, sponsored by the Government 
of India, Under the Rules of Admission 
. candidates belonging to Jammu and 
Kashmir have to be selected on the basis 
of comparative merit to be determined 
by holding a written entrance test and a 
viva voce examination and the marks 
allocated in the written test in the sub- 


jects of English, Physics, Chemistry and 


Mathematics were 100, while for viva 
voce examination the marks allocated 
were 50, The principal contention as 
noticed by the Supreme Court in that 
Case was that the committee acted arbi- 
trarily in the matter of granting of ad- 
missions, first by ignoring the marks ob- 
tained by the candidates at the qualifying 
examination; secondly by relying on viva 
voce examination as a test for determin- 
ing the comparative merit of the candi- 
dates, thirdly by allocating as many as 50 
marks for the viva voce examination as 
against 100 marks allocated for the writ- 
ten test and lastly, by holding superfi- 
cial interviews lasting only two or three 
minutes on an average and asking ques- 
tions which had no relevance to the as- 
sessment of the suitability of the candi- 
dates with reference to the four factors 
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required to be considered at the viva 
voce examination. 


8 The Supreme Court rejected the 
first contention and said that it is diffi- 
cult to appreciate how a procedure for 
admission which does not take into ac- 
count the marks obtained at the qualify- 
ing examination but prefers to test the 
comparative merit of the candidates by 
insisting on an entrance examination can 
be said to be arbitrary, It is in the light 
of its rejection of the first contention, 
that we have te understand the ratio of 
the judgment of the Supreme Court on 
the second and third ‘contentions, The 
Supreme Court having arrived: at the 
conclusion that determining the com- 
parative merit on the basis of perform- 
ance in the entrance examination alone, 
without taking into account the marks 
obtained in the qualifying examination, 
is valid, considering the question whe- 
ther the allocation of 50 marks for viva 
voce examination as -against 100 marks 
allotted for written test is arbitrary and 
held that ‘there can be no doubt, that, 
having regard to the drawbacks and de- 
ficiencies in the oral interview test and 
the condition prevailing in the country, 
particularly when there is deterioration 
m moral values and corruption and ne- 
potism are very much on the increase, 
allocation of a high percentage of 
marks, for the oral interview as compar- 
ed to the marks allocated for the writ- 
ten test, cannot be accepted by the court 
as free fram the vice of arbitrariness”. 
Reasonablenmess of the interview marks 
have to be tested with reference to the 
total marks allocated for written exam- 
inations. This is clear from the following 
passage in the above judgment (at p. 
502):— 


“It is significant to note that even for 


selection of candidates for the Indian 
Administrative Service, the Indian 
Foreign Service and the Indian Police 
Service, where the personality of the 


candidate and his personal characteris- 
ties and traits are extremely relevant for 
the purpose of selection, the marks allo- 
cated for oral interview are 250 as 
against 1800 marks for the written exam- 
ination, constituting only 12.2% of the 
total marks taken into consideration for 
the purpose of making the selection.” 


Then, the Supreme Court has observed 
(at pp. 502-3):— 


“We are of the view that, under the 
existing circumstances, allocation of 
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' more- than 15% of the total marks for 
the oral interview would be arbitrary 
and unreasonable and would be liable 
to be struck down as constitutionally in- 
valid.” 

9. However, we may also notice that 


R. Karuppan v. 


in the later judgment reported in Lila 
Dhar v, State of Rajasthan, AIR 1981 
SC 1777 a limit of 15% of the total 


marks for oral interview referred fo in 
the earlier judgment of the . Supreme 
Court had not been considered to be ap- 
plicable to all cases irrespective of other 
circumstances, In Lila Dhar v. State of 
Rajasthan, AIR 1981 SC 1777 (at p. 1780), 
the Supreme Court observed— 


“On the other hand, in the case of ser- 
vices to which recruitment has necessa- 
rily to be made from persons of mature 
personality, interview test may be the 
only way, subject to basic and essential 
academic and professional requirements 
being satisfied. To subject such persons 
to a written examinalion may yield un- 
fruitful and negative results apart from 
its being an act of ‘cruelty to those per- 
sons. There are, of course, many servi- 
ces to which recruitment is made from 
younger candidates whose personalities 
are:'on the threshold of development and 
who show signs of great promise, and 
the discerning may in an interview test, 
catch a glimpse of the future personality. 
In the case of such services, where sound 
selection must combine academic ability 
with personality promise, some weight 
has to be piven, though not much too 
great weight to the interview test, There 
cannot be any rule of thumb regarding 
the precise weight to be given. It . must 
vary from service to service according 
to the requirements of the service, the 
minimum qualifications prescribed, the 
age group from which the selection is to 
be made, the body to which the task of 
holding the interview test is proposed to 
be entrusted and a host of other factors. 
It is a matter for determination by ex- 
perts, It is a matter for research. It is 
not for courts to pronounce upon it un- 
less exaggerated weight has been given 
with proven ‘or obvious oblique motives.” 
In that view, the Supreme Court upheld 
the validity of 25% of the total marks 
for viva voce. Thus from the observa- 
tions of the Supreme Court in Ajay 
Hasia v. Khalid Mujib, AIR 1981 SC 487 


it is neither possible to hold that selec- 


tion will -have to be made only on the 
. basis of ‘the performance in the, qualify- 
ing examination or.that the 16 % of the 
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marks for oral interview had to be only’ 7 
with reference to any particular exam-' 
ination. If the rules of selection contem- 
plate the taking into account the marks; 
obtained in the qualifying examination} 
or any other examination or- examina-! 
tions, the reasonableness of the inter- 
view mark will have to be considered: 
with reference -to the total marks to be! 
taken into account: for the academic per- 
formance, We are, therefore, unable to 
accept the contention of the appellant 
either that the Selection Committee was 
wrong in taking into account the marks 
obtained by the candidate in the degree 
course or and the B.G. L, course or that 
the percentage of the interview marks 
Should be calculated with reference to 
the marks obtained in the B. L. degree 
examination alone. It is for the Com- 
mittee to formulate its own principles of 
Selection and unless those rules could 
be said to be arbitrary, we could not 
interfere or prescribe our own ae for 
noe selection, 


10, The next submission of the appel- 
lant was that one lump of 46 marks has 
been allocated by the Selection Com- 
mittee and there is no knowing as to 
what factors will’ have to be taken into 
account in awarding these 40 marks and 
that they have not sub-divided the 
marks under various heads so as to pre- 
vent any arbitrary awarding of marks. 
He further contended that only a few 
questions on Constitutional Law and 
International Law were put to him and 
he had answered correctly all those 
questions and that the Committee by it- 
self also had not allocated the interview 
marks under various heads and ques- 
tioned the candidates on all those as- 
pects; In the circumstances, according to 
the appellant the awarding of lump 
marks for interview is not valid. In this 
connection he relied on the decision in 
Periakaruppan’ v. State of Tamil Nadu, 
AIR 1971 SC 2303. This decision does 
not in any way help the appellant. That 
was a case where the rules required the 
Selection Committee to allot the marks 
under different heads, but the Selection 
Committee did. not follow and awarded 
lump marks and that was held to be not 
valid by the Supreme Court. On the 
other hand, the Supreme Court in Lila 
‘Dhar v. State of Rajasthan, AIR 1981 
SC 1777, heid “that ‘awarding such lump 
marks was ‘not invalid ae observed (at 
Ro 1781) — Lar 
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“The Rules themselves do not provide 
for the: allocation of marks. under dif- 
ferent heads at the- interview test. The 
criteria for the interview test has been 
laid down by the Rules. It is for. the 
interviewing body to take a general 
decision whether ‘to allocate marks un- 
der different heads or to award marks 
in a single lot, The award of marks un- 
der different heads may lead to a dis- 
torted picture of the candidate on occa- 
sions, On the other hand, the totality of 
the impression created by the candidate 
on the interviewing body may give a 
more accurate picture of the candidate's 
personality. It is for the interviewing 
body . to choose the appropriate method 
of marking at the selection of each ser- 
vice. There cannot be any magic for- 
mulae. in these matters and courts can- 
not sit in judgment over the methods of 
marking employed by interviewing 
bodies unless, as we said, it is proved or 
obvious that the method of marking was 
chosen with oblique motive.” 


11. In the above decision, the decision 
in Periakaruppan v. State of Tamil 
Nadu, AIR 1971 SC 2303 was also con- 
sidered and distinguished with the fol- 
lowing observation (at p. 1781) — | 

“It is true that in Periakaruppan’s 
case the court held that the non-alloca- 
tion of marks under various heads in the 
interview test was illegal but that was 
because the instructions to the selection 
committee provided that marks were to 
be awarded at the interview on the basis 
of five distinct tests. It was thought that 
the failure to allocate marks under each 
head ‘or distinct test was an illegality. 
But, . ‘in the case before us, the rule 
merely and generally indicates the 
_ criteria to be considered in the interview 


test without dividing the interview test 
into distinct, if we may so call them, 
sub-tests,” - . l l 


We, are, therefore, of the view that there 
is no substance in the contention. of the 
appellant that the marks obtained in the 
degree course and B. G. L. examination 
could not be taken inte account or that 
the interview marks were „excessive or 
arbitrary. 


12. - It was then ieontended: by. the ap- 
pellant that the whole selection was 
vitiated by mala.fides of the Selection 
Committee: But we .find that there is no 
specific allegation of mala fides. against 
the: Selection. Committee as such. ..In 
. 1982 Mad./21. IK G—34-A 
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paragraph 10 of the afidavit filed in 
support of the writ petition, it was 
stated that the appellant had “strong 
reasons to believe that the Vice-Chan- 
cellor had infiuenced the Committee teo 
delete: my name. In short he had inter- 
fered with the selection, The facts which 
motivated the Vice-Chancellor to do so 
are painful and embarrassing, Therefore 
I do not want to narrate the same. Inas- 
much as he did not take necessary steps 
to correct the list and include my name 
will be sufficient enough to show that 
the Vice-Chancellor was not interesied 
in my being admitted to the M. L. 
Course.” Neither the Vice-Chancellor nor 
the members of the Selection Committee 
were made parties. The 4th respondent 
in the writ petition is shown as the 
Selection Committee represented by Pro- 
fessor Rama Rao, University of Madras. 
Of course, Professor Rama Rao was one — 
of the members of the Selection Com- 
mittee. The allegation in paragraph 10 
was denied by the Registrar of the Uni- 


versity in his counter-affidavit, It is 
stated in the counter-affidavit — 
. “Tf is stoutly denied that the Vice- 


Chancellor brought to bear any influ- 
ence upon the selection committee or 
directed the committee to delete the 
petitioner's name. It is denied that the 
Vice-Chancellor interfered with the 
selection, This respondent submits that 
the Vice-Chancellor did not, at any. 
Stage, interfere with the selection pro- 
cess. It is denied that the Vice-Chancel- 
lor had any motive to direct the deletion 
of the petitioner’s name. No question of 
deleting’ the petitioners mame would 
arise because the petitioner was not 
selected by the Selection Committee.” 

It may be seen from the paragraph in 
the petition of ‘the appellant extracted 
that no details have been given 
as to how he considered that’ the Vice- 
Chancellor had influenced or had inter- 
fered’ with the selection. In fact, the 
learned counsel for the University point- 
ed out that before the learned single 
Judge, the appellant fairly conceded that 
no' allegation of -mala fides had been. 
made against . the Selection Committee 
and . therefore this point could not be 


‘raised by. the appellant in this case. We 


also find an observation in the order of 
Padmanabhan, 3. . fo the following ef- 
fect. . 

“When : confronted, by | ‘a question from 
the. Petitioner very ray 


t p un eee ere * E hee tet 
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stated that no allegation of mala fides 
has been against the personnel of the 
Selection Committee. In these circum- 
stances, it is only to be assumed that 
the Members of the Selection Committee 
acted in accordance with the relevant 
G. O. on the question and did select the 
candidates on the basis of merit accord- 


` ing to their best of judgment.” 


13. In view of this, we are not called 


upon to go into the question as to whe- 


ther there was mala fides on the part of 
the Selection Committee in the matter of 
selection of the other candidates or the 
non-selection of the appellant. 


14, It was then stated by the appel- 
lant that the lists of selected candidates 
were not published as also of those can- 
didates in the waiting lists were not pub- 
lished and that the non-publication of 
the lists is illegal and opposed to princi- 
ples of natural justice and public 
policy, In this connection, he also relied 
on the decision of the High Court of 
Goa, Daman and Diu in Mukul v. Dean 
Goa, Medical College, Panaji, ATR 1981 
Goa 39. In that case, the petilioner ask- 
eq for a copy of the Government order 
dated 16-9-1978, which retrospectively 
changed the selection rules, but it was 
not furnished to the candidate who 
questioned the authority of the Govern- 
ment to make such reirospective order 
which had the effect of debarring him 
from selection. In that case, the court 
observed that the ‘principles of natural 
justice require that before law or order 
can become operative, it must be pro- 
mulgated and published.’ Absolutely this 
fhas no relevance to the point raised by 
the appellant, The rules do not require 
the publication of the names of the can- 
didates who were selected and it is not 
the case of the appellant that when he 
asked for a.copy of the same he was not 
given. We are not prepared to accept 
that in every case the non-publication of 
the selection list could be considered to 
be opposed to principles of natural jus- 
tice, though we would expect such a list 
being made known at least by publish- 
ing it in the notice board. But, on the 
ground that it was not published in the 
notice board, we are unable to interfere 
with the selection itself. 


15. It was then contended by the ap- 


pellant that some of the selected candi- 


dates had passed the B. L, degree exam- 
ination not in the first attempt and that 
treating them on a par with those who 
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passed in the first attempt will be a 
denial of equal opportunity. It is admit- 
ted in the counter affidavit that at least 
one candidate did not pass his B. L. 
degree examination in the first attempt. 
But it hag been pointed out by the con- 
testing respondents that no distinction 
had been made among candidates based 
on the number of times they attempted 
the B. L. examination or based on the 
semester or non-semester system. Since 
there are no rules making any such dis- 
tinction as first attempt and second at- 
tempt among the candidates, we cannot 
interfere with the selection. 


16. The last contention of the appel- 
lant is that the selection of the fifth re- 
spondent was opposed to public policy. 
The fifth respondent though selected had 
now surrendered the seat and had not 
joined and therefore the question does 
not arise for consideration. However, 
we want to point out that of all the can- 
Gidates who were selected, she seems to 
be the best. She has got the first rank 
in the B. L. and obtained a uniformly 
high rank in all her University exam- 
inations, She has also come out success- 
fully in the Indian Foreign Service 
examination which is considered to be a 
highly competitive examination. The 
contention that since she is a member of 
the Indian Foreign Service and now cur- 
rently holding the office of the Regional 
Pass-Port Officer, she could not be 
selected, is untenable. The Rules do not 


disqualify a person in the employment 
from applying and being selected. Fur- 
ther, we have also noticed that the 


Joint Secretary and Chief Passport Offi- 
cer, New Delhi had by letter dated 27-4- 
1981, informed her that there was no 
objection to the fifth respondent pursu- 
ing Master of Law course in Inter- 
national Law and Constitutional Law 
offered by the Madras University and 
in the circumstances, it is not open to 
the appellant to contend that she was 
not qualified, No further question has 
been raised in this appeal. Thus, none 
of the contentions of the appellant is 


tenable, We accordingly confirm the 
order in the writ petition and dismiss 


the writ appeal. 

17. W. P. No. 8902 of 1981:— In ad- 
dition to some of the points we have 
considered in the writ appeal, m this 
writ petition the petitioner claims that 
he is a handicapped person and that he 
should have been selected, The learned 
counsel for the contesting respondents 
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pointed out that there is no reservation 
for handicapped persons in the rules of 
selection and that, therefore, no special 
privilege was given to the petitioner. 
The petitioner, therefore, cannot claim 
any special privilege in the matter of 
selection on the ground that he is a 
handicapped person. This writ petition 
also therefore is Hable to be dismissed 
and it igs accordingly dismissed. 

18, Before parting with the case we 
want to observe that the M. L. degree 
course being a post-graduate course, we 
expect only: the best talent to be per- 
mitted to pursue that course. In that 
view we consider that the University 
shall do well to prescribe certain mini- 
mum standards in the academic qualifi- 
cations also for the purpose of eligibility 
to apply itself. With these observations, 
both the writ appeal and the writ peti- 
tion are dismissed, but there will be no 
order as to costs. 

Order accordingly. 
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V. RAMASWAMI AND 
SENGOTTUVELAN, JJ. 


Indian Oil Corporation Ltd., Appellant 


v, Nainsukdas Baldeodas, Respondent. 


O. S. A. No. 133 of 1981, D/- 29-10- 
1981.* 


Arbitration Act (10 of 1940), S. 34 — 
Application for stay of suit — It has to 
be filed before the date fixed for filing 


written statement, 


The expression “any time fixed before 
filing a written statement” occurring in 
S. 34 mean at any time before the time 
fixed for filing a written statement. 
Otherwise, it would be putting a pre- 
mium on defaulters. If a person had 
merely entered appearance and asked 
for time for filing a written statement, 
it is admitted and also covered by auth- 
orities that he would be deemed to have 
taken a step in the proceeding and, 
therefore, no application for staying the 
suit could be filed. By defaulting to ap- 
pear on that date he could not be given 
any privilege to file such an application 
merely on the ground that he had 
chosen to default and not to file a writ- 
ten statement or take time for filing a 


*Against order of Sathiadev, J. in Appin. 
No. 941 of 1980, D/- 27-11-1980. 
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written statement. The period contem- 
plated under S. 34 has to be a definite 
period and it cannot be measured with 
reference to the time taken by the de- 
fendant to come and appear in court. 
The contention that the provision will 
have to be interpreted with reference to 
the actual filing of the written statement 
cannot be accepted. AIR 1974 Cal 352, 
Rel. on. (Para 4) 


Held, on facts, that the application for 
stay of suit was filed beyond the period 
prescribed under S. 34 of the Act. Order 
D/- 27-11-1980 in Appln. No. 941 of 1980 
(Mad), Affirmed. (Para 6) 


Cases Referred : Chronological Paras 


(1976) 2 Mad LJ 323 : 89 Mad LW 229 5 
AIR 1974 Cal 352 9, 7 


M/s. King and Partridge, for Appel- 


lant; P. V. Subrarnaniam, for Respon- 
dent, 
JUDGMENT :— This is an appeal 


against the order in Appln. No. 941 of 
1980 in C. S. No. 333 of 1978, dismissing 
the application for stay of the suit un- 
der S, 34 of the Arbitration Act. 


2, The summons in the suit was serv- 
ed on the defendant on 18-9-1979. The 
summons stated that if the defendant 
intended to defend the suit, he must 
cause an appearance to be entered on 
his behalf and file in the court a writ- 
ten statement stating the grounds of his 
defence ‘within two weeks after service 
of this summons’ upon the defendant in 
which case the suit will be entered in 
the general list of causes, The written 
slatement should, therefore, have been 
filed on or before 2-10-79. The defendant 
neither entered appearance nor filed any 
written statement within the period pre- 
scribed under the summons, but it filed 
a vakalat in the suit along with Appin. 
No. 941 of 1980 on 16-11-1979 praying 
for stay of the suit on the ground that 
there is an arbitration agreement be- 
tween the parties in respect of the claim 
in the suit. The plaintiff resisted this 
application on two grounds: Firstly it 
was contended that the application 
should have been filed within two weeks 
of service of summons, that is, on or be- 
fore the last date for filing the written 
statement and that its inaction in not fil- 
ing the written statement will not ex- 
tend the period of limitation. Secondly 
it was contended that under Cl. 9 of the 
contract, which is claimed to be the 
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“agreement or any person claiming 


` ings 


_of the defendant~company’, 


arbitration elause, and which reads ‘any 


| dispute arising out of this sale order 


will be. referred to the Material Manager 
that in this 
case it is this Material Manager of the 
defendant-company who had rejected 
the claim .of the plaintiff before the suit 
was filed and that, therefore, no useful 
purpose would be served by referring 
the matter for arbitration.. The learned 


_ single Judge who heard the application 


held that the application has been filed 


_beyond the period prescribed and that, 


therefore, the application is liable to be 
dismissed though he was willing to ac- 
cept the contention of the defendant 
that they were ready and willing to 
have the dispute referred to arbitration. 


3. Section 34 of the Arbitration Act 


-, reads as follows -— 


party to an arbitration 
un- 
him commences any legal proceed- 
against any other party to the 


“Where any 


der 


7 agreement or any person claiming under 


_ steps in the proceedings, 
` judicial 


ment’. 
__ written statement . and if the defendant 
... had, not. taken ‘any other step’ in the 


* 
te 


time prescribed 
statement, The, learned counsel also con- 


him in respect of any matter agreed to 


be referred, any party to such legal pro- 


ceedings may, at any time before filing 
a written statement or taking any other 
apply to the 
authority before which the 
proceedings are pending te stay the pro- 


ceedings and if satisfied that there is no 


sufficient reason why the matter should 


` not be referred in accordance with the 


arbitration agreement and that the ap- 


` plicant was, at the time when the pro- 
i ceedings were commenced; and still re- 
` mains, 


ready ‘and’ willing to do all 
necessary to the proper conduct 
such authority may 


things 
of the arbitration, 


' make an order staying the’ proceedings.” 


4, The learned counsel for the appel- 
. lant contended. that the words. 


‘at. any 
time before the filing of a written state- 
refer to the factual filing of a 


proceeding it could file the application 


_ at any time before filing the written 
. Statement | 


irrespective of the fact whe- 
ther the application was filed before the 
for. filing | the written. 


tended that if the date before which he 
had to file the application is to be deter- 
mined. with, reference to the date of fil- 
ing the written statement fixed in the 


-summons, the section. could not -be ap- _ 
plied | “uniformly throughout the country. = 
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"a premium on defaulters. 


‘ment, it is admitted and also covered by 


' written statement. 
‘plated ` under 'S. 34-has to be a definit 
‘period and it cannot be measured 


‘would imply an unlimited period tH he 
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as each of the courts have prescribed 
different times :for , filing the written 
statement. According to the learned 
counsel though this court in the sum- 
mons normally fixes a period of two 
weeks from the date of service in filing 
the written statement, the same proce- 
dure is not followed in the other courts 
and in some of the summonses in the 
suits, a period of four weeks and more 
is also prescribed for filing the written 
statement, so much so in order to have 
a uniform pattern of understanding the 
limitation, the provision will have to be 
understcod with reference to the actual 
filing of the written statement. subject, 
of course, to the other condition that 
the defendant had not taken any other 
step in the proceeding within the mean- 
ing of the section, We are unable to 
agree with this contention of the learn- 
ed counsel, “Any time fixed before fil- 
ing a written statement” occurring in 
5S. 34 in our opinion mean at any time 
before the time fixed for filing a written 
statement. Otherwise, it would be puting 
If a person 
had merely entered appearance and ask- 
ed for time for filing a written state- 















authorities that he would be deemed to 
have taken a step in the proceeding and, 
therefore, no application for staying the 
suit could be filed. By defaulting to ap- 
pear on that date he could not be given 
any privilege to file such’ an application 
merely on the ground that: he had 
chosen to default and not to file a writ- 
ten statement or take time ‘for filing a 
The period contem- 


with 
reference to the time taken by the de- 
fendants to come and appear in court. 
The argument of the learned counsel 


chose to file an application, 


5. A direct question came up for con- 
sideration in the decision reported in 
Shroff Bros. v. Bisheswar Dayal, AIR 
1974 Cal 352, In that case also, the sum- 
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the summons had Cor 28 days from the 
daté of service as the time within which 
the written statement will have to he 


filed. The defendant did not appear on 
the date prescribed in the summons or. 


file a written statement, put long later 


on 6th March 1970, she filed hie appear- 


he E E a EL 
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‘under S: 34- of the Aan Act. Dis- 
missing the application, the Calcutta 
High Court held (at p. 356)— — 


‘In order to enable the court to grant 
stay the petitioner must make the appli- 
cation within the said period, that is, 
_ before the expiry of the time for filing 
the written statement. It is now well 
settled that if the applicant makes an 
_ application for extension of time to file 
written statement that becomes a step 
in the proceeding and that also goes 
against the readiness and willingness of 
the petitioner at the time of making the 
application for stay or at the time of 
the hearing, It is true that the section 
provides that application for stay under 
S. 34 can be made ‘at any time before 
filing of written statement’ that in my 
view fixes the time up to.the last date 
fixed. for filing of the written statement 
-under the provisions of the Rules of the 
Original Side which I have mentioned 
before. Otherwise, the petitioner would 
simply wait till the date of expiry and 
without making any application for ex- 
‘tension of time to file the written state- 
ment formally get extension if it is per- 
mitted to make an application under 
.S. 34 of the Arbitration Act, 1940, be- 
, yond that, as if the time has not expir- 
.ed or it has been by necessary implica- 
tion extended by court, That, in my 
view, would be extending the meaning 
. of the words ‘at any time before filing 
.of written statement’. in S. 34 of the 
Arbitration Act, 1940. In my view, what 
is required under the section. is that the 
application . for stay .must be made 


. : promptly. and before the last date fixed 


. for filing of. the. written statement, under 
the provisions of the Civil Procedure 
.:Code or the rules. of this court. It, would 
not be a correct application of the said 
. S. 34 of the Arbitration.. Act, if an appli- 
cation is entertained. after the expiry of 
the time for filing of the written state- 
ment, because on principle there is no 
' difference between a formal application 
for extension of time to file the written 


statement or allowing the time for filing 


the written statement to expire and then 


“make an application, for stay under Sec- ` 


` tion 34 of the. Arbitration Act 1940. A 
defendant who has been served with a 
` writ of summons along with the plaint 

‘must file his written statement within 
the time, fixed under the Civil P, C., or 
' rules of this court for filing. its written 
statement. Beyond the time’ so fixed he 
‘must ‘make ‘an ‘application fe the court 
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for getting the extension: of ‘time to file 
written statement which the court may 
allow or not, in the facts and circum- 
stances of each case. So, in my view, 
making the application for stay beyond 
the lime fixed for filing the written 
statement by the writ of summons serv- 
ed on the defendant-implies an applica- 
tion for extension of time to file the 
written statement which has already ex- 
pired. That is an absurd position and the 
petitioner must be said to be debarred 
from getting any order for stay under 
S. 34 of the Arbitration Act, 1940, if it 
makes the application after the expiry 
of the time tor filing the written state- 
ment. 


A learned single Judge of this court in 
the decision reported in Hindustan Alu- 
minium Corporation Ltd. v: Nainsukdas 
Baldeodas, (1976) 2 Mad LJ 323: 89 Mad 
LW 229 quoted this case with approval! 
though the decision was actually decid- 
ed on another point, We are in entire 
agreement with the reasonings of the 
Calcutta High Court. As the learned sin- 
gle Judge put it, if the defendant cannot 
ask for extension of time for filing a 
written statement, he would -be bound 
to file this application for stay within 
fhe period granted for filing a written 
statement, 


6. For the foresoing reasons, we agree 

with the learned single Judge that the 
application was beyond the peried pre- 
scribed under S. 34 of the Act and that 
it was liable to be dismissed. The ap- 
peal accordingly fails and it is dismissed 
with costs. . 4 Se 4 


7. The learned counsel for the appel- 
lant prayed for leave to appeal to the 
Supreme Court. Though there is no- 
direct: decision of the Supreme Court on 


‘this point, no court has‘so far taken any 


view different from that which was 
taken in Shroff Bros, v. Bisheshwar 
Dayal, AIR 1974 Cal 352, We are also 


not satisfied that the proposed appeal to 


the Supreme Court involve any substan- 
tial question of law of general import- 
ance which, in ‘our opinion, needs to be 
decided by the ‘Supreme Court: The 
leave ‘prayed for is, therefore, not gran- 
ted, 


l PE dismissed, 


~ 
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RAMANUJAM AND SETHURAMAN, JJ. 

Chainraj Ramchand, Registered Part- 
nership Firm of Bankers, by partner 
Ramchand Lekhraj, Appellant v. V. S. 
Narayanaswamy and others, Respondents. 

A. A. O. No, 333 of 1977, D/- 31-8- 
1981.* 


Civil P. C. (5 of 1908), O. 23, R. 3 — 
Partnership Act (1932), S. 19 (2) — Im- 
plied authority of partner as agent of 
firm — Extent of unless there is express 
authority given to partner by all the 
partners, he cannot compromise any 
claim by the firm, 


Section 19 (2) of the Partnership Act 
makes it clear that unless there is an 
express authority given to a partner by 
all the partners, that partner cannot 
compromise or relinquish any claim by 
the firm. An authority express or im- 
plied on the part of a partner to com- 
promise suit claim cannot be assumed 
merely because he had been conducting 
the suit filed by the firm or had been 
claiming the suit amount from defen- 
dants even before filing of suit. Held on 
the facts and circumstances of the case 
that the petition filed by defendants un- 
der O. 23, R. 3, Civil P. C. is liable to 
be dismissed. (Paras 5, 6) 


N. Varadarajan, for Appellant; G. M. 
Nathan, for Respondents. 

RAMANUJAM, J.:— This appeal filed 
by the plaintiff in O, S. 672 of 1968 on 
the file of the Sub-Court, Coimbatore, 
is directed against the order dated 
31-1-1972 in I. A. No. 131 of 1971, of 
the court below recording a compromise 
under Order 23 Rule 3 of the Code of 
Civil Procedure, at the instance of the 
defendants, l 

2. The said suit, O. S, 672 of 1968, 
was filed by the plaintiff for recovery 
of a sum of Rs, 22,158.50, said to be 
owing from the defendants. While the 
said suit was pending, the defendants 
filed I. A. 131 of. 1971, for recording a 
compromise said to have been entered 
into between the plaintiff and defen- 
dants. Under the compromise, the plain- 
tiff is said to have received a sum of 
Rs, 1,000 and has agreed to receive the 
balance of Rs. 4,000 in full settlement of 
the claim as against the defendants. The 


*Against order of Sub, J., 
D/- 31-1-1972. 
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plaintiff resisted the said application 
contending that there was no compro- 
mise of the suit claim, that the compro- 
mise said to have been entered into by 
one Mohanlal Chainraj who was not a 
partner of the plaintiff firm was not 
binding on the plaintiff and he had no 
authority to represent the firm, and that 
in fact though there was a compromise 
between Mohanlal Chainraj and the de- 
fendants with reference to the amounts 
due to him in respect of the claim in 
O. S. 343 of 1968, the suit claim was 
not compromised at’ all. 

3. In support of the defendants’ case 
that there was a compromise between 
the parties in respect of the suit claim, 
they have filed Exs. A-1 to A-12, and 
examined PWs. 1 and 2, while the plain- 
tiff has filed Ex. B. 1 and examined 
RW 1. The trial court held that as 
Mohanlal Chainraj hag been authorised 
to act on behalf of the firm he had the 
requisite authority to compromise, and 
that the fact that admittedly there was 
a compromise in the other suit, O.S. 343 
of 1968, on the file of Sub-Court, Coim- 
batore, at the instance of Mohanlal 
Chainraj, the compromise set up by the 
defendants in this case should also be 
true, In this view, the trial court record- 
ed the compromise under O, 23, R. 3 of 
the Code of Civil Procedure. The plain- 
tiff firm has challenged the finding of the 
trial court that there has been a com- 
promise between the parties in relation 
to the suit claim and that the said com- 
promise was legally valid. 


4, According to the learned counsel 
for the appellant, there has, in fact, 
been no compromise in relation to the 
suit claim either at the instance of 
Mohanlal Chainraj or at the instance of 
PW 2, Jagdish Chainraj, who is admit- 
tedly a partner of the plaintiff firm and 
that even if there had been any such 
compromise the same will not bind the 
firm as the person, who is said to have 
compromised the matter, did not have 
the requisite authority to do so. In this 
case, the trial court seems to have pro- 
ceeded mainly on the evidence of PW 2, 
who admits having received originally a 
sum of Rs. 1,000 and later, after the fil- 
ing of the application, I. A. 181 of 1971, 
out of which this appeal arises, a sum 
of Rs. 4,000 as per the terms of the 
compromise said to have been entered 
into between the plaintiff and the defen- 
dants. In accepting the evidence of 
PW 2, Jagadish Chainraj, the trial court 
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has completely overlooked an obvious 
fact, which will go to show that PW 2 
is not speaking the truth, The counter 
statement in I. A. 131 of 1971 on behalf 
of the plaintiff firm was filed by PW 2 
and in that counter-statement he had 
clearly stated that there was no compro- 
mise of the suit claim either on 26-12- 
1969 or on any other date and that the 
plaintiff firm or any of its partners did 
not take part in any compromise talks 
and that Mohanlal Chainraj did not agree 
to compromise the suit claim on behalf 
of the plaintiff. This, the stand taken by 
PW 2 at the stage of the filing of the 
counter-statement on behalf of the plain- 
tiff firm, is that there wag no compro- 
mise of the suit claim at any time either 
at the instance of any of the partners 
or at the instance of Mohanlal Chainraj. 
Nearly two years after filing of the said 
eounter-statement denying the truth of 
the compromise pleaded by the defen- 
dants and contending that even if the 
compromise is true the same is not 
legally valid and binding on the plain- 
tiff, Jagadish Chainraj has come forward 
now, at the stage of the trial, as PW 2, 
and has stated that at the instance of 
Mohanlal Chainraj he agreed to the 
compromise and in fact received a sum 
of Rs. 1,000 originally and later the 
balance of Rs, 4,000. In this state of af- 
fairs, the evidence of PW 2 cannot at 
all be accepted as true. PW 2 after fil- 
ins the counter-statement. denying the 
truth and validity of the compromise, 
cannot receive the amount from the de- 
fendants and say that the receipt of the 
amount is on behalf of the plaintiff firm. 
-The trial court is, therefore, in error in 
accepting the evidence of PW 2 to the 
effect that he agreed to the compromise, 
especially in the face of his earlier 
counter-statement, wherein he had stated 
that there was actually no compromise 
at all and no partner had the authority 
to compromise, If PW 2’s evidence is 
eschewed as being inconsistent with the 
counter-statement filed by him earlier 
in I. A. 13r of 1971, then we have only 
the evidence of PW 1, who is said to be 
a relation of the defendants. According 
to him, the compromise was entered into 
between the plaintiff and the defendants 
at the instance of Mohanlal Chainraj in 
the course of the settlement of the other 
disputes between Mohanlal Chainraj and 
the defendants, -Even assuming that 
Mohanlal Chainraj while compromising 


all his claims as against the defendants, 
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agreed for the settlement of the plain- 
tiffs claim as against the defendants at 
Rs. 5000; the said compromise cannot be 
taken to bind the plaintiff firm. P. W. 1 
has also deposed that P. W. 2 took part 
in the compromise talks and ultimately 
he received the entire sum of Rs. 5000 
in pursuance of the said compromise. 
Even assuming that P. W. 1’s_ evidence 
is true on this aspect, the question will 
arise whether Jagadish Chainraj P. W. 2 
had the requisite authority to compro- 
mise the suit claim on behalf of the 
firm, The trial court has proceeded on 
the basis that since P. W, 2 as a partner 
had sufficient authority to represent the 
firm, he should be taken to have the 
requisite authority to compromise. It 
has also taken the view that P. W. 2 has 
been conducting the suit and, therefore, 
himself and Mohanlal should be taken 
to have the requisite authority to com- 
promise the suit with the defendants in 
respect of the claim as against the de- 
fendants. 


5. The two questions, therefore, that 


arise for consideration in this appeal, 
are :—- 
1. Whether P. W. 2 or Mohantal 


Chainraj had any authority to compro- 
mise the suit claim as against the defen- 
dants? 

2. Whether the compromise effected 
by any of them will bind the plaintiff 
firm? 

On the first question; we find from the 
materials on record that Mohanlal 
Chainraj has filed the suit, O, S. 343 of 
1968 on the file of the Sub-Court, Coim- 
batore, as against the same defendants 
claiming asum of Rs. 35,000/-. There was 
also another claim as against them out- 
standing in favour of Mohanlal Chainraj 
The defendants’ case is that while set- 
ting these - disputes between Mohanlal 
Chainraj and the defendants, the plain- 
tiffs suit has also been settled at his in- 
stance. The fact that Mohanlal Chainraj 
has settled his disputes with the defen- 
dants is not in dispute, and the dispute 
is only with regard to the alleged settle- 
ment of the plaintiffs claim as against 
the defendants covered by the suit, O. S. 
672 of 1978. The mere fact that the two 


other claims as against the defendants 
have been settled between the defen- 
dants and the claimants, Mohanlal 


Chainraj will not automatically lead to 
the influence that the plaintiffs claim 
as against the defendants had also been 
settled. As a matter of fact, the settle- 
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ment effected between Mohanlal Chain- 
raj and the defendants in ©. S, 348 of 
1968 has been reduceg to writing and 
that has been marked as Ex. A. 6 in 
this case. There is no such deed record- 
ing the settlement so far as the plain- 
tiffs suit claim is concerned before the 
filing of the application to record the 
compromise, The settlement is said to 
have been effected orally on the plain- 
tiff receiving a sum of Rs. 1,000 at the 
first instance and agreeing to receive the 
balance of Rs. 4,000 later. Mohanlal 
Chainraj who is said to have effected the 
compromise of the suit, has not been 
examined. Though certain letters writ- 
ten by Mohanlal Chainraj to the defen- 
dants claiming the amounts due to the 
plaintiff firm has been relied on by the 
defendants to show that Mohanlal 
Chainraj was authorised to settle the 
claim on behalf of the defendants we do 
not see how the letters written by 
Mohanlal Chainraj demanding the 
amounts due to the plaintiff will enable 
him to compromise the suit claim, On 
the materials, therefore, we are clearly 
of the view that Mohanlal Chainraj had 
no. authority to compromise the suif 
claim on. behalf of the plaintiff firm. 
Similarly, the evidence on record does 
not disclose any authority on the part 
of PW 2 to settle the suit claim. The 
trial Court refers to the fact, that PW. 2 


is a partner of the firm and is the per~. 


son who is conducting the suit and, 
therefore, when he comes and says that 
the suit has been settled it should be 
taken as true. But as already pointed 
out, PW 2 has himself denied the truth 
of the compromise and he has categori- 
cally stated in the counter-statement 
filed by him in I. A. 131 of 1971, that 
there was no compromise at any time. 
Having categorically denied the factum 
of- the compromise, he has chosen to 
come as a defendants’ witness and de- 
pose that there was a compromise and 
that he has received a,sum of Rs. 1,000 
in pursuance of the compromise at the 
first instance and: the balance. after the 
filing of I.. A..131 of 1971.. The evidence 
on record, indicates that there is a face 
tion between the partners in the plain- 
tiff firm after the filing of the. suit. and 
that PW 2 has chosen to. collect the sum 
of Rs. .5,000 from the defendants as re- 
‘presenting one faction to the. prejudice 
‘of the other faction. If ‘really there was 


a deed of compromise the parties” would . 


have entered ‘into a deed of compro- 
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‘mise then and there as has been done in, 


Ex. A. 6 with reference tọ the Mohan- 
lal Chainraj’ s Claims as against the de« 
fendants in O, S,.343 of 1968, Though]’. 
there is such a deed of settlement sign: 
ed by PW 2 and one J. C. Nichani, who 
was not a partner at a later point ofi. 
time, having regard to the ‘fact that the 
said deed came into existence only on 
15-12-1971 long after the filing of I. Al 
131 of 1971, that deed cannot support} 
the’ defendants’ plea that there was a 
concluded compromise even earlier. Wa 
have, therefore, no hesifation in holding 
that thére was no compromise entered 
into between the plaintiff and the defen- 
dants before the filing of I. A. 131 of 
1971. One peculiar feature of Ex. A. 8 is 
that it proceeds on the basis that the 
compromise was effected on 15-12-1971, 
and not on any earlier date. It does not 
refer to any earlier arrangement under 
which the suit claim has been settled, If 
really there was a settlement arrived at 
earlier as regards the plaintiffs - suit 
claim: one would expect a recital in that 
effect in Ex. A. 8 Ex. A.8 shows that 
PW 2 entered into a compromise with 
the defendants only on 15-12-1971, and 
not earlier, But the petition I. A, 131 of 
1971 for recording the compromise has 
been filed even on 18-2-1971. Therefore, 
as on 18-2-1971, there was no compro- 
mise established by the defendants. 
The question is whether such a compro- 
mise entered into. by PW 2 either before 
or after the filing of I. A. 131 of 1971 
can be valid in law. 


G.. Section 19 (2) of the Partnership Act 
1932 clearly lays down that in the ab- 
sence of any usage or custom of trade 
to the contrary, ‘the implied authority of 
a partner dees not empower him to com- 
promise or relinquish any claim or por- 
tion of a claim by the firm or to with- 
draw the suit or proceeding filed on 
behalf of the firm, This section makes 
it clear that unless there is an express 
authority given to a partner by all the 
partners, that partner cannot compro- 
mise the claim: or withdraw a suit. The 
trial court has assumed a power on tha 
part of PW 2 to compromise merely be- 
cause he wasiattending to the suit filed 
by the plaintiff firm. To file a suit and 
to conduct the same on behalf of the 
firm no express authority is necessary. 
Therefore, the trial court. is in -error in 
assuming: an authority express or impli- 
ed on the part of PW2 to compromise 
the matter, merely because he had been 













1982 


conducting. the suit on behalf of the 
plaintiff, or had been claiming the suit 
amount from the defendants even be- 
fore the filing of the suit. The trial court 
has not anywhere said in its judgment 
that PW 2 had an express authority to 
compromise the suit claim on behalf of 
the other partners. Though it has said 
that PW2 entered into a compromise 
with the consent of all the partners, it 
has not referred to any materials, which 
ould indicate that there has been any 
implied or express consent given by the 
ther partners to compromise the suit 
In this view of the matter, we are not 
inclined to accept the view taken by the 
trial court. . 

7. The civil miscellaneous, appeal is, 
therefore, allowed and the order of the 
trial court is. set aside. The application 
I. A. 131 of 1971, filed by the defendants 
will stand dismissed. The result.is the 
suit will have to proceed to trial- on 
merits, No order as to costs in the ap- 
peal, 
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GOKULAKRISHNAN, Offs. C.J, 
AND RATNAM, J. i 
A. G. Venkatanarasiah, Petitioner v. 
Smt. Vijayalakshmi and others, Respon- 
dents. 
C. M. Ps. Nos. 12420 and 12427 of 1981 
in O. S. A. 45 of 1975, D/- 25-1-1982. 


_ Civil P. C. & of 1908), S. 152, O. 20, 
E. 10 r.w. O. 21, R. 31 (2) — Decree for 
recovery of movable | property — Need 
for stating amount of money to be paid 
in alternative. arises only when delivery 
in specie cannot be effected — Non- 
mention of amount’ does not entitle judg- 
ment-debtor to. seek amendment of 
decree u/s, 152, for, executing court can 
fix compensation under O. 21, R. 31 © 
— Compensation cannot be restricted 
value given in plaint. 


A conjoint: reading: of O. 20, R.-10 ‘and 
O. 21, R. 31°({2):shows that in a suit for 
recovery of movable’ property, where a 
decree is passed: for recovery. of such 
property, the need to state the amount 
of money to. be paid would arise only in 
the event. of the Court being satisfied 
that it is not possible to effect delivery 
in specie. In other words, an obligation 
is cast upon’ the court to mention the 
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money value of the movable only when 
it is found either that the movable does 
not exist in specie or delivery of the 
moveables cannot be had for some rea- 
son. Even if it is not so done, it is not 
as if the decree-holder is without any 
remedy, for, as seen from O. 21, R. 31 
(2), it would be open to the decree- 
hoider to realise such compensation as 
the court may think fit as an alternative 
to delivery of possession of the movable 


. property. To accept the contention that 


in every case where the court grants a 
decree for recovery of movable property, 
it is incumbent upon the court to state 
the money value of the movable would 
be to give the benefit of an option as 
it were to the decree holder as well as 
the judgment-debtor in every case, 
which is ‘not warranted by the language 
of the provisions referred to above. Fur- 
ther, if the amount of money to be paid 
should in every case be stated in the 
decree, if would also enable the judg- 
méent-debtor to withhold the priceless 
movables and pay only a niggardly sum 
by way of money equivalent which 
might have been stated as the approxi- 
mate value thereof in the plaint. This 
would result in gross injustice’ and can- 
not, therefore, be‘ countenanced at all. 
(1903) 13 Mad LJ 444, AIR 1935 Cal 39 
AIR 1948 Mad 716 and AIR 1953 Vind 
Pra 20, Rel, on. AIR 1951 All 413 and 
AIR, 1916 Mad 314 (FB), Disting. 
. (Para 6) 
The decree-holder cannot merely be 
pinned down to the statement of the 
value of the movables as given 
in the plaint for purposes of 
payment of court-fee,; At’ the 
worst, the executing’ court may, before 
making available ‘the compensation to 
the decree-holder, insist’ that court-fee 
should be paid upon the arnount ‘of com- 
pensation so' awarded, but that cannot 
mean that the decree-holder is not en- 
titled to anything more than what is 
mentioned in the plaint. No prejudice is 
also likely to be caused to the judg- 
ment-debtor, as he will also be afforded 
an opportunity of proving that the com- 
pensation is not what is claimed by the 
decree-holder, büt’ is much less than 
perhaps what has been stated even in 


the plaint. (Para 10) 
Cases Refërred : Chronological Paras 
AIR 1953 Vind Pra 20 6 


AIR 1951 All 413 : 
AIR ` 1943 Mad T16 è 
154. 


1950 All LJ 701.5, 7 
, (1943) 2 Mad LJ 
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AIR 1935 Cal 39 6 
AIR 1916 Mad 314: ILR 39 Mad 1 
(FB) 9 
(1903) 13 Mad LJ . 444 6 
N. C. Raghavachari for C. S, Prakasa 
Rao, for Petitioner; R. Mohan, for Re- 
Spondents. 


RATNAM, J.:— The second defendant 
in C. S. No. 141 of 1971 on the file of 
the Original Side of this Court is the 
petitioner in these applications. In that 
suit instituted by the first respondent in 
C. M. P, No. 12420 of 1981 and the sole 
respondent in C. M. P. 12427 of 1981 
(hereinafter referred to as the decree- 
holder) she prayed for partition and 
separate possession of 1/28th share in 
the A and B Sch. properties and for 
partition and separate possession of half 
share in the C and D Schedule proper- 
ties and for recovery of possession of 
E Schedule Stridhana and other movable 
properties from the petitioner in these 
applications or such of the defendants 
as may be found to be in possession of 
the Stridhana and other movable pro- 
perties and also for declaration of her 
title to the F Schedule properties and 
for recovery of possession thereof from 
defendants 2, 11 to 13 in the suit. In ad- 
dition, the relief of rendition of accounts 
by defendants 1 to 7 in the suit in re- 
spect of the income realised from the 
A and B Schedule properties from 19-9- 
1961 and a similar relief as against the 
petitioner herein in respect of C and D 
schedule properties and also F schedule 
properties was prayed for by her. 
Certain defences were set up to the suit 
and for purposes of the present applica- 
tions, it is unnecessary to notice them in 
detail, as we are now concerned only 
with Item 3 of the E Schedule. In rela- 
tion to this item, in para 30 of the writ- 
ten statement filed by the petitioner 
in the course of the suit, the petitioner 
denied the presentation thereof at the 
time of the marriage of Vijayalakshmi. 
The custody of the E Schedule items 
was denied by the petitioner. Issue No. 8 
in the suit covered the dispute between 
the parties in relation to the E Schedule 
stridhana properties. Sethuraman J. who 
tried the suit found that Item No. 3 of 
the E Schedule belonged to the step- 
mother of the petitioner in these appli- 
cations and was given to the decree- 
holder merely for the purpose of being 
worn by her at the time of her marriage 
and, therefore, that item cannot be 
claimed by her. Items 6 and 8 of the 
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plaint E Schedule were found to belong 
to the decree-holder and she was held 
entitled to recover them, As regards 
Items 14 to 17 and 19 in E Schedule, the 
petitioner was found to be in possession 
of those items and the decree-holder 
was declared entitled to a half share 
therein. In accordance with these find- 
ings, the decree in the suit under Cls. 7 
and 8, thereof provided as under— 


7. That the plaintiff is exclusively en- 
titled to the return or recovery from the 
second defendant of Items 6 and 8 of 
plaint E Schedule (Schedule VI here- 
under) since they belong to her; 


8. That the plaintiff and the 8th de- 
fendant herein, are entitled to Items 14 
to 17 and 19 of plaint E Schedule (Sch. 
VI hereunder) and that the same be 
divided between them.” 


2. Aggrieved by this decree dt. 13-9- 
1974, which negatived the claim made 
by the decree-holder, she preferred an 
appeal in O.S.A. 45 of 1975 and the peti- 
tioner and others filed a memorandum 
of cross-objections objecting to the de- 
cree in favour of Vijayalakshmi in rela- 
tion to certain items. The appeal as 
well as the memorandum of cross-ob- 
jections were heard by a Division Bench 
consisting of Gokulakrishnan and 
Varadarajan JJ. on 29-8-1978. Dealing 
with Item 3 of the E Schedule property, 
the Division Bench held thus— 


“Regarding the E Schedule properties, 
Mr, Mohan restricted his argument only 
to Item 3 which has been stated by DW 4 
in his evidence to have belonged to the 
first defendant’s third wife and to have 
been merely lent to the plaintiff for be- 
ing worn by her at the time of her mar- 
riage. There is no specific plea in the 
written statement of defendants 1 to 9 
that Item 3 of the E Schedule properties 
belonged to the second defendant’s step- 
mother and had been merely lent to the 
plaintiff for being worn by her at the 
time of her marriage. Nor has any such 
suggestion been made to PW 1. We, 
therefore, agree with Mr. Mohan that 
Item 3 of the E Schedule properties þe- 
longs exclusively to the plaintiff.” 

3. In accordance with this conclusion 
arrived at with reference to Item 3 of 
the E Schedule, the decree provided as 
follows— 


“That in Cl. 7 of the decree of this 
Court in CS 141 of 1971, after the words 
of Item and before the words and figures 
‘6 and 8 the figure ‘3’ be added.” 
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Aggrieved by the judgment and decree 
of the Division Bench, the petitioner and 
others preferred Special Leave Petition 
(Civil) No. 6384 of 1978 before the Sup- 
preme Court of India and on 29-1-1979 
the Supreme Court granted special leave 
to appeal, but stated that the appellants 
therein shall not be entitled to challenge 
the findings reached by the High Court 
on the question of partition of 1960 and 
also with regard to the properties found 
to be Stridhana properties, of the decree- 
holder, Some, other directions with re- 
ference to the enquiry into the mesne 
profits and the payment of certain 
amounts by the appellants therein to 
the decree-holder were given. Thereafter 
on 20-8-1979, the decree-holder filed ap- 
plication No. 3229 of 1979 in C.S, 141 of 
1971, for a direction to the petitioner to 
bring to court and deliver to her Item 3 
of the E Schedule properties, That ap- 
plication was resisted by the petitioner 
and others denying their possession of 
Item 3 of the E Schedule and stating 
that even on the footing that the decree- 
holder is entitled to item 3 of the E 
Schedule, she can at best recover the 
money value thereof admitted by her in 
the plaint at Rs. 3000 and that, in fact, 
a draft for that amount was also sent 
to her counsel, which was refused. In 
that application, Shanmukham J. passed 
an order granting a finali decree in 
favour of Vijayalakshmi directing the 
petitioner and others to deliver to her 
Item 3 of the E Schedule in specie. This 
order was passed on 10-9-1979, and it is 
not now in dispute that this order had 
become final, It is after the aforesaid 
proceedings the petitioner has filed 
C.M.P. 12420 of 1981 purporting to be 
u/s. 152, C.P.C. praying for an amend- 
ment of the decree in O.S.A., 45 of 1975. 
According to the petitioner, this court, 
while directing the return of the jewel 
mentioned as Item 3 of the E Schedule 
to the decree-holder, had not in the 
alternative directed the payment of the 
value of the jewel as required by O. 20, 
R. 10, C.P.C. and the decree has to be 
amended accordingly. This application is 
resisted by the decree-holder on several 
grounds, The decree, according to her, 
is quite in accordance with the judgment 
and does not require to be amended in 
any manner. An objection that under 
the guise of the amendment, the peti- 
tioner is seeking a review of the judg- 
ment in O.S.A. 45 of 1975 after having 
filed a special leave petition to the Sun- 
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reme Court, was also raised. There is ne 
error, clerical or arithmetical, which 
requires to be corrected by the amend- 
ment, It was also stated that at no time, 
the plea that the alternative relief of 
recovery of money should have been 
provided for was raised and that such a 
plea should not be allowed to be raised 
at the time of execution. There being no 
dispute about the availability of the 
jewel, the question of setting out the 
value thereof in accordance with the 
provisions of O. 20, R. 10, C.P.C. did not 
arise, according to the decree-holder. In 
addition, she contended that the jewel 
had a special sentimental value and that 
mere money compensation cannot be an 
adequate substitute for the return of the 


jewel in specie. The attempt of the peti- 


tioner was characterised as one to de- 
feat her rights under the decree passed 
by the Division Bench of this Court and 
also confirmed by the Supreme Court. 
No ease for the application of O, 20, R, 
10, C.P.C, would arise, according to her, 
especially after the order directing deli- 
very of jewel in specie passed in Appli- 
cation No. 3229 of 1979 had become final. 

4, In C.M.P. 12427 of 1981, the peti- 
tioner prayed for stay of further pro~ 
ceedings in Application No, 1665 of 1980 
against the order for arrest passed in 
E.P, 80 of 1979 in C.S. 141 of 1971. In 
execution of the decree in O.S.A. 345 of 
1975 the decree-holder in E.P. 80 of 1979 
in C.S. 142 of 1971, had prayed for the 
arrest of the petitioner and that was 
ordered and an appeal therefrom in Ap- 
plication No. 1665 of 1980 had been pre- 
ferred by the petitioner. Stating that the 
petitioner had filed C.M.P. 12420 of 1981 
for an amendment of the decree in 
O.S.A. 45 of 1975, by fixing the value of 
Item 3 of the E Schedule and that ap 
plication is pending, the petitioner pray- 
ed for stay of further proceedings in 
Application No. 1665 of 1980 filed against 
the order of arrest :n E.P, 80 of 1979 
in C.S. 141 of 1971. That application is 
resisted by the decree-holder on the 
ground that no question of fixing up the 
value of the jewel would arise and that 
the application for amendment filed by 
the petitioner is misconceived, It is also 
further pointed out that the order had 
been .passed after recording evidence and 
that the petitioner had avoided the box. 
It is also further stated that only after 
being satisfied that the plea of non- 
availability of the jewel put forth by the 
petitioner was false. orders were. passed 
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.. in E.P. No. 80 of .1979 as prayed. for, No 
. ground had.been made out, according to 
the decree-holder, to stay the hearing of 
Application No. 1665 of 1980. 

- 5. -The learned counsel for the peti- 
tioner contended that in cases where the 
suit is for recovery of movable property 
and the court grants a decree for re- 
covery of. such movable property, it is 
incumbent upon the court to state the 
money value of such movables as requir- 
; ed under the provisions of O. 20,. R. 10, 
C.P.C. A further point was also taken 
that the decree-holder in the instant 


- ease had valued the movable at Rs. 3000 


in the plaint and that she can recover 
only that amount, from the petitioner as 
.. the return of the jewel in specie is not 
; possible, Reliance in this connection was 
placed by the learned counsel for the 
petitioner. upon the decision in Gopal v. 


, Jagdish Singh, ATR-1951 All 413. On the 


. other hand, the learned: counsel for the 
. decree-holder submitted that in the pre- 
„sent case the petitioner did not put forth 
, any plea with reference to the non- 
availability of item 3 of the E Schedule 
.. and: the appellate court has, therefore, 
held that the decree-holder is entitled 
to the return of the jewel. in specie and 
‘it is not necessary under those circum- 
_ stances that there should be a direction 
fixing the money value thereof in ac- 
_ cordance with O. 20, R. 10, C.P.C. It is 
also further pointed out by a reference 
= to the language of O. 20, R, 10, C.P.C. 
_that the alternative of stating the money 
value would arise and may have to be 
-incorporated in, the. decree only 
_ Court comes to the conclusion that deliv- 
ery of the movable property in specie 
-cannot be had and not in all .cases, as 
such a course would. enable the judg- 
' ment-debtors ‘to retain valuable movable 


properties and pay. money compensation . 


only, which may not be adequate at all 
compared to the value of the movables. 


Attention wag also invited by the learn- - 


‘@d counsel for the deeree-holder to O. 21, 


R. 31, C.P.C, which provides even for a. 


case where the decree does not fix the 
_ amount as an alternative to the delivery 
` of movable property and from this it was 
contended that it is unnecessary, in. every 
case that the decree should provide for 
‘ the alternative. Yet another subihission 
‘made by the learned counsel for the de~ 
cree-holder is that a plaintiff, under the 
| provisions of O. 7, R. 2, CP.C. is called 
“upon to state ‘approximately - the ampuni 
‘or the value of ‘the: moyables in the. pos- 
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‘where’ any amount has ‘been fixed by the 
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session of a defendant sued for and that 
therefore the plaintiff cannot be pinned 
down to the value so stated, especially 
when under the provisions of O. 21, R. 
31 (2), C.P.C. the court is empowered to 
fix the compensation. 


6 Before proceeding to consider these 
rival contentions, it is necessary to refer 
to the provisions of the C.P.C. O. 20, R. 
10, C.P.C, runs as under— 


“Where the suit is for movable pro~ 
perty and the decree is for the delivery 
of such property, the decree shall also 
state the amount of money to be paid as 
an alternative if delivery cannot be had.” 
Order 21, R. 31 provides for the mode of 
execution ef a decree for specific mov-~ 
able property. ann provision runs as 
under-— l 


“31. (1) Where the decree is for any 
in a 
specific moveable, it may be - executed 
by the seizure, if practicable, of the mov- 
able or share and by the delivery there- 
of to the party to whom it has been ad~ 
judged, or to such person as he appoints 
to receive delivery on his behalf, or by 
the detention in the civil prison of the 
judgment-debtor, or by the attachment 
of his property or by both. 

(2) Where any attachment under sub- 
rule (1) has remained in force for three 
months, if the judgment-debior has not 
obeyed the decree and the decree-holder 
has applied to have the attached pro- 
perty sold such property may be sold 
and out of the proceeds the court may 
decree-holder, in cases 


decree to be paid as an alternative to 
delivery ‘of movable property, such 
amount, and, in other cases such com~« 


pensation as it thinks fit, and shall pay. 


the balance if any to the judgment-deb- 
tor on his application. 

(3) Where the. judgmeni-debtor has 
obeyed the decree and paid all costs of 
executing it which he is bound 
to pay, or where, at the end 


of three. months from the date of 


attachment, no application to have the 
property sold has been _made,.or if made 
has been ‘refused, ‘he attachment shah 


cease, 


(4) The court may on ‘application “exe 
tend the period of three months. men- 


tioned in sub-rules (2). and (3) to .such 
period not exceeding six months on. -the | 


whole. as, it may- think. fh... a 2s 
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A conjoint reading of the aforesaid pro- 
: Įivisions in the C.P.C. would indicate that 
in'a suit for recovery of movable pro- 
perty, where a decree is passed for re- 
. feovery of ‘such property, the need to 
tate the amount of money to be paid 
ould arise only in the event of the 
- (Court being satisfied that it is not possi- 
. ible to effect delivery in specie. In other 
‘words, an obligation is cast upon the 
court to mention the money value of 
the movable only when it is found 
either that the movable does not exist in 
: ecie or delivery of the moveables can- 
mot be had fer some reason. Even if it 
is not so done, it is not as if the decree- 
holder is without any remedy, for, as 
seen from oO. 21, R. 31 (2), C.P.C, it 
. fwoul@d be open to the decree-holder to 
realise such compensation as the court 
may think fit as an alternative to deli- 
very of possession of the movable pro- 
perty. To accept the contention of the 
learned counsel for the petitioner would 
be to give the benefit of an option as it 
were to the decree-holder as well as the 
judgment-debtor in every case, which, 
in our opinion, is not warranted by the 
language of the provisions referred to 
above, Indeed, that there is no such op- 
tion has been pointed out in an early 
judgment of a Division Bench of this 
court in Manavikraman v, Moyankutti, 
(1903) 13 Mad LJ 444. The Bench has 
` jpointed out that the judgment-debtor 
' [gets no option under a decree for the 
return of the movable property. Fur- 
Ither, if the amount of money to be. paid 
|shoula in every case be stated in the 
ldecree, it, would ‘also enable the judg~ 
S ment-debtor to withhold ‘the 
, movables and pay only a niggardly sum 
by way of money | €quivalent which 
might have been stated as the approxi- 
{mate value thereof in the plaint. This 
would result in gross injustice and can- 


















not, therefore, be countenanced at ail. 
‘In Shivaprasad Singh v., _ Prayagkumari 
‘‘ Debee, AIR 1935° Cal 39, the question 


~ arose whether the omission to assess the 
_ value of cértain bonds alternatively in 
‘the form contemplated by O. 20, R. 10, 
C.P.C. would vitiate a decree. There also 
it was urged: that in view of O. 20, R. 10, 
C.P.C., it was obligatory to state the 
money value of the bonds. Repelling 
-this contention, it was pointed out that 
O. 21, R. -3r (2), C.P.C. shows that ade- 
cree for delivery of a specific’ movable 
“need not necessarily be’ in the alterna- 
tive form and that- an enquiry ‘as ‘to da- 
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profitably be stated by the courts in ex- 
ecution cannot be disputed. Again in 
Sundararajulu Pillai v. K. S. Dorai Rani, 
(1943) 2 Mad LJ 154: (AIR 1943 Mad 
716), Horwill J. pointed out that under 
©. 21, R. 31, C.P.C., the court has to 
make every reasonable attempt to ex- 
ecute the decree and to obtain for the 
decree-holder the movables, if that is 
possible, which the decree-holder is en- 
titled to have under the decree and it 
is only when such an endeavour is fruit- 
less, the question of compensation under 
©. 21, R. 31 would arise, This decision 
also thus recognises that in every case 
there need not be the incorporation of 
the money value of the movables in the 
decree itself in accordance with O. 20, 
R. 10, C.P.C. Reference may also use- 
fully be made to the decision in Motilal 
v. Mandir Jankinivas, AIR 1953 Vind 
Pra 20, wher¢in the identical question 
as in the present case arose for decision. 
Krishnan J, C. in dealing with this ob- 
jection, after referring to the decision 
in Shivaprasad Singh v. Prayagkumari 
Debee, AIR 1935 Cal 39, observed as 
follows— 


“Order 20, R. 10 is no doubt manda- 
tory but the failure to state the amount 
of money to be paid in the alternative 
does not render the decree unexecutable 
The order and rules in Schedule I to 
C.P.C. operate in two ways.’ Some of 
them like O. 2, R. 2, for example, create 
an immunity in one of the parties; non- 
compliance with them debars one of the 
parties from proceeding in future, On - 
the other hand, there are some rules of 
convenience, failure to comply with 
which, no doubt, leads a’ party concern-. 
ed to the inconvenience and the expense 
of having to start further proceedings or 
‘to choose a more lengthy and difficult 
course, but they do not give immunity 
to the other. O. 20, R. 10, is a provision 
of the latter kind. Obviously, it is reason- 
able and convehient that the decreeing 
court should mention in the decree it- 
self that the plaintiff shall recover such 
and such specific movables and in case 


“of inability to do so shall get so much 


of money ` in the alternative. Thus when 


the goods are not forthcoming from the 


defendant, the plaintiff may straightway 


‘claim the amount. If, on the other hand, 
‘the court fails to do so, its decision that 
‘the goods should be recovered, is not = 


the ‘least ‘altered’ The only’ ‘difficulty ` 
that: when ‘the recovery is made nee 
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ble, the decree-holder will have to prove 
in further proceedings the money value 
or damages or compensation. O. 20, 
R. 10 provides for the courts anticipat- 
ing this during the decision of the suit 
itself. Upon its failure to do we 
cannot hold that the decree is 
unexecutable for it is still possi- 
ble for the executing court to fix the 
compensation and recover it for the de- 
cree-holder.”’ 


% This decision also fully supports 
the view taken by us as regards the re- 
lative scope and content of O. 20, R. 10 
and ©. 21, R. 31, C.P.C. In the view 
which we have taken supported by the 
decisions referred to already, in our 
view, the decision in Gopal v. Jagdish 
Singh, AIR 1951 All 413, relied on by 
the learned counsel for the petitioner 
cannot be of any assistance to him. In 
addition, it is also seen that the court 
was dealing with a second appeal against 
the decree, unlike in the present case. 
In the instant case, therefore, the mere 
omission to mention the money value of 
the movable in the alternative cannot 
be taken advantage of by the petitioner 
to seek an amendment of the decree. 


8. Further, there are also other ob- 
stacles in the way of the petitioner in 
securing the amendment, As noticed 
earlier, there has been no finding either 
during the trial of the suit or in the 
course of the appeal that item 3 of the 
E Schedule movables is not available 
with the petitioner and, therefore, it is 
not open to him to now say that the de- 
eree-holder ought to be satisfied merely 
with the money value. It has already 
been seen that in the course of the Ap- 
‘plication No. 3229 of 1979 filed by the 
decree~holder the petitioner denied pos- 
session of item 3 of the E Schedule with 
him. but in spite of i Shanmukham J. 
directed the return of the jewel in specie 
to the decree-holder and that order has 
become final. This would mean that the 
non-availability of the jewel for being 
delivered to the decree-holder has not 
been established and it would be un- 
necessary, therefore, for the court to set 
out the money value thereof under the 
terms of O., 20, R. 10, C.P.C. 


$. The learned counsel for the peti- 
tioner relied upon the decision of the 
Full Bench reported in Jaldu Venkata- 
subba Rao v. Asiatic Steam Navigation 
Co. of Calcutta, (1916) TLR 39 Mad I: 
(AIR, 1916 Mad 314), and contended that 
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the decree-holder had not alleged and 
established the facts and circumstances 
which would compel the delivery of 
movables and that, therefore, the decree- 
holder cannot demand delivery of 
item 3 of E Schedule in specie, It is true 
that the Full Bench decision referred 
to held that in order to entitle a plaintiff 
to obtain delivery of specific movable 
property by a suit and to enforce the 
decree so obtained by the stringent me- 
thod provided under O. 21, R. 31, C.P.C. 
it is necessary that the decree-holder 
should allege and prove facts which 
would entitle him to compel the delivery 
of specific movables under the provi- 
sions of S. il of the Specific Relief Act. 
But the Full Bench was dealing with an 
appeal against the decree itself and it 
Was in that context the Full Bench stat- 
ed the legal position as it did. The ques- 
tion of the need, to state alternatively 
the money value of the movables as con- 
templated. under O. 20, R. 10, C.P.C. 
did not arise for decision therein. On 
the other hand, in this case, the decree 
granted by the Division Bench of this 
court has also been affirmed by the Sup- 
reme Court by its order referred to ear- 
lier and the decree entitling the decree- 
holder to recover in specie the item 3 of 
the E Schedule can no longer be assailed. 
Under those circumstances, the decision 
relied upon by the learned counsel for 
the petitioner cannot be of any assis- 
tance to him, 


10. As pointed out earlier, O. 21, 
R. 31 (2), C.P.C. provides that the com- 
pensation payable to a decree-holder in 
lieu of movable property directed to be 
delivered under a decree has to be fixed! 
by the executing court, while dealing 


‘with that matter and, therefore, the de- 


from 
such 


cree-holder cannot be precluded 
establishing his claim towards 
quantum of compensation as he may 
make before the executing court. In 
other words, the decree-holder cannot 
merely be pinned down to the statement 
of the value of the movables as given in 
the plaint for purposes of payment of 
court-fee. At the worst, the executing 
court may, before making available the 
compensation to the decreé-holder, in- 
sist that court-fee should be paid upon 
the amount of compensation so awarded, 
but that cannot mean that decree-holder 
is not entitled to anything more than 
what is mentioned in the plaint as con- 
tended by the learned counsel for the 
petitioner. No prejudice is also likely to 
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be caused to the judgment-debtor, as he 
will also be afforded an opportunity of 
proving that the compensation 15 not 
what is claimed by the . decree-holder, 
but is much less than perhaps what has 
been stated even in the plaint. We are 
also satisfied in the instant case, that no 
case for an amendment u/s, 152, C.P.C. 
has been made out. There is no clerical 
or arithmetical error in the judgment 
arising therein from any accidental slip 
or omission which requires to be cor- 
rected. It cannot be readily assumed 
that this court when it passed the de- 
cree in O.S.A. 45 of 1975 was unaware of 
the provisions of O. 20, R. 10, C.P.C. 
The decree as drafted fully brings out 
and represents the intention of the Divi- 
sion Beńch and S. 152, C.P.C. under the 
circumstances cannot be used to correct 
a so-called omission, which certainly has 
not been made out to be unintentional. 
For the aforesaid reasons we are satisfi- 
ed that no case for amendment of the 
decree as such has been made out, Con- 
sequently, these petitions fail and are 
dismissed with costs of the decree-holder 
in C.M.P. 12420 of 1981, with counsel’s 
fee which we fix at Rs. 250. 

Petitions dismissed. 
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MOHAN, J. 
K. C. Maran and another, Petitioners 


v. M. Jayaramaiah and another, Respon- 
dents. 


C.R.Ps. Nos. 3743 and 3756 of 1981, D/- 
14-12-1981.* 


Motor Vehicles Act (4 of 1939), Ss. 68F 


(1-D) Proviso and 2 (28-A) — Each of 
the disjunctive clauses mentioned as 
“area, route and portion thereof” will 


have to be given effect to — Unless por- 
tion of the route is ‘specified’ i.e. named 
expressly or mentioned definitely, jt can- 
not be treated as ‘covered’ by the 
Scheme. AIR 1977 Madh Pra 46 (FB), 
Dissented from, 

Since the clauses found mentioned in 
the Proviso to S. 68F (1-D) as “(1) area 
(2) route and (3) portion thereof’ are 
disjunctive, each of them should be given 
effect to. In view of the language used in 
the proviso in contrast with that used in 


*To revise the order of State Transport 
Appellate Tribunal, Madras in Appeal 
No, 664 of 1980, D/- 14-9-1981. 
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the main section, merely because the 
word used in the body of the Section 
was ‘covered’ it could not be construed 
as including even a portion of the route. 

(Para 5) 

In this case the nationalisation scheme 
covered the route Salem to Bangalore. 
The Tribunal directed counter signature 
in respect of the perimt on the route 
Bangalore to Dharmapuri on the ground 
that even though it was part of the route 
under the scheme there was no specifica- 
tion thereof in the scheme, 

Held, viewed from how the term 
‘route’ finds defined in S. 2 (28-A) it is 
clear that if the route is between one 
terminus and another, so long as the 
two termini are not mentioned specifi- 
cally in the scheme, the intermediary 
routes will not be affected. It was fur- 
ther observed that the scheme in this 
case as promulgated under R. 294-C of 
the T. N. Motor Vehicles Rules did not 
also contemplate exclusion of part of the 
route, AIR 1977 Madh Pra 46 (FB), Dis- 


sented from. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1977 Madh Pra 46 (FB) 2 
AIR 1976 SC 2161 6 


Advocate General, S. R. L. Narayanan, 
R. Balasubramanian, C. Selvaraju and 
M. Palani, for Petitioners; V. Subra- 
maniam, for Respondents. 


ORDER:— Both these revisions raise 
an important question of law as to the 
meaning of S, 68F (1-D) together with 
its proviso of the Motor Vehicles Act. 
The respondent who is common in both 
these revisions namely Jayaramiah, the 
second respondent in C.R.P. 3536 of 1981 
and the first respondent in C.R.P. 3743 
of 1981, applied for the grant of the 
counter-signature of his permit on the 
inter-State route Bangalore to Dharma- 
puri, viz. Bennargetta, Jigani, Anekal, 
Poonampalli, Border, Mathigore, Kela- 
mangalam, Royakottah and Palacode in 
respect of the stage carriage MYA 4060. 
A portion of this route Hes within the 
territory of Tamil Nadu State, This 
route is not covered by any reciprocal 
agreement and the primary permit was 
unilaterally granted to the Karnataka 
authority. The State Transport Auth- 
ority held that as much as 93 kms of 
the route which is well over two-thirds 
of the total distance lies in the State of 
Tamil Nadu and further in view of the 
fact that there are a large number of 
direct bus services between Dharmapuri 
and Bangalore refused the counter-sig- 


” 
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nature, Qn appeal by the respondent, 
Jayaramiah, two points were raised: (1) 
whether counter-signature could be 
. made as portions of the route 
certain scheme for nationalisation be- 
tween Bangalore and certain points. in 
Tamil Nadu ‘published -by the State 
Transport Undertakings in Tamil Nadu 
and (2) whether on facts there was any 
justification or necessity for the grant of 
the counter-signature? The Tribunal was 
of the view that the scheme related to 
point to point namely Salem to Banga- 
lore (terminus to terminus) and there- 
fore the route in question Bangalore to 
Dharmapuri could not be affected unless 
specified in the scheme; there is-no spe- 
cification. On the necessity, it held the 
occupancy ratio ranged between 68 per 
cent and 86 per cent. There were also 
number of public, representations. On 
these two grounds, it directed the coun- 
ter-signature. To revise this order, Anna 
Transport Corporation, one of the objec- 
tors has preferred C.R.P. 3536 of 1981, 
while another objector K. C. Maran has 
preferred C.R.P. 3743 of 1981. These 
two revisions since they relate to one 
and the same subject matter are dealt 
with under a common order. 


2. The learned Advocate General, ap- 
pearing for the Anna Transport Corpo- 
ration, confines his entire arguments to 
only the question of law as to the scope 
and the applicability of the scheme for 
Nationalisation, It is the contention that 
in so far as the scheme for nationalisa- 
tion covers the route Salem te . Banga- 
lore, the route in question namely 
Dharmapuri to Bangalore being a part 


of the route would be covered by the. 


scheme. Therefore, in view of the direc- 


tions of the Supreme Court in S.L.P. 941 . 


of 1978, the Transport Authorities would 
have no jurisdiction to grant the coun- 
ter-signature but merely will have to 
keep the application pending. This 
would be the position even though th 
route in question is not specifically men- 
tioned. In support of this submission, 
reliance is placed in Damodar Das v. 
R.T.A, Rewa, AIR 1977 Madh Pra 46 
(FB). Under identical circumstances, 4 
Full Bench of the Madhya Pradesh High 
Court took the view that because Sec- 
tion 68-F (1D) uses the language ‘area 
or route or portion thereof covered ‘by 
such ‘scheme’ any portion lying between 
point to point, namely, Salem to “Banga- 
lore in the instant case, would be cover- 
- ed, That being se, there will be hardly 


‘. 
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any scope for the grant of counter-sig- 
nature, The learned counsel for the peti- 
tioner in C.R.P. 3743 of.1981 -adopts the 
arguments of the learned Advocate 
General. ad z l 

3. In opposition to this, the learned 
counsel for the respondent submits that 
there is a great distinction between the 
language used in S. 68F (1D) and its 
proviso. While the main section says 
‘covered by such scheme’, the proviso 
would say ‘specified in the scheme’. Be- 
sides in clause 4 of the scheme there is 
no scope for complete or partial exclu- 
sion. If the interpretation placed is con- 
sidered, the order of the Tribunal is cor- 
rect notwithstanding the ruling of the 
Madhya Pradesh ‘High Court, 


4. I have given my careful considera- 
tion to the above arguments. S. 68F (1D) 
reads as under— 


“Save as otherwise provided in. sub- 
sec, (1-A) or sub-sec, (1-C) no permit 
Shall be granted or renewed during the 
period intervening between the date of 
publication, under S. 68-C of any scheme 
and the date of publication of the ap- 
proved or notified scheme, in favour of 
any person for any class of road trans- 
port service in relation to any area or 
route or portion thereof covered by such 
scheme : = es 

Provided that where the period of 
operation of a permit in relation to any 
aréa, route or portion thereof specified 
in a scheme published under S. 68-C ex- 
pires after such publication, such permit 
may be renewed for a limited © period, 
but the permit so renewed shall cease 
to be effective on the publication of the 
scheme under sub-sec. (3) of S..68-D”. 

$. One thing that is very clear is, the 
disjunctive clauses are found mentioned 
as “(1) area (2) route and (3) portion 
thereof’. Therefore each of the clauses 
will have to be given effect to. To say 
the mentioning of the route would take . 
within it even portion of the route, be- 
cause the word used in the body of the 
section: is ‘covered’, does not seem to be 
the correct legal approach. ‘Covered’ in 
the ordinary sense’ may “mean include © 
but the language used in the proviso ‘any 
area, route or. portion thereof ` specified 
im a scheme’ is in contract: with ‘the lan- 
guage used in the main: section. Web- 
ster’s. dictionary -states the ` meaning of 
‘specify’ as follows— << ` & 3 

‘name . expressly, mention definitely’... 
Therefore some differentiation. will have 

ai S ; 
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to be made, It is in this regard, with 
great respect, I am unable to share: the 
view of the Full Bench of the Madhya 
Pradesh High Court when it says as 
under (at p. 49): 


"This inference as to the meaning of 
a route ‘covered’ by a scheme is further 
strengthened by a look at S. 68-D which 
uses the words ‘covered by such scheme’ 
or ‘covered by the scheme’ at three 
places in sub-sec, (8). The section con- 
templates publication of a scheme in the 
Official Gazette and a newspaper circu- 
lating ‘in the area or route which is pro- 
posed to be covered by such scheme’. 
The section further provides that any 
person providing transport facilities by 
any means along or near ‘the area or 
route proposed to be covered by the 
scheme’, any recognised association and 
any local authority or police authority 
within whose jurisdiction ‘any part of 
the area or route proposed to be covered 
by the scheme lies’ can file objections to 
the scheme. The words ‘covered by such 
scheme’ and ‘covered by the scheme’ oc- 
curring in S. 68D (1) do not obviously 
have any link with the exclusion or non- 
exclusion of private operators by the 
scheme. These words here, as in 8, 68D 
refer to the area or route specified in 
the scheme in respect of which the State 
Transport Undertaking proposes to pro- 
vide transport services. Reading sub-sec- 
tion (1-D) of S. 68F in the light of Sec- 
tions 68-C and 68-D, it is clear that the 
words ‘covered by such scheme’ in sub- 
sec. (1-D) are used in the same sense in 
which those words or similar words are 
used in Ss. 68-C and 68-D (1). A route 
would be held to be ‘covered’ by a sehe- 
me within the meaning of sub-sec. (1-D) 
if it is specified in the scheme which 
proposes that the State Transport 
Undertaking will run its services on it 
irrespective of any provision for excelu- 
sion or non-exclusion of private opera- 
tors. This conclusion is further support- 
ed by reading together the enacting part 
of sub-sec, (1-D), its proviso and sub- 
secs, (1-A) and (1-C) of S. 68-F. These 
sub-sections of S. 68-F are closely link- 
ed and they provide ag to what is to 
happen during the period between the 
date of publication of a scheme under 
S. 68-C and the date of publication of 
the approved scheme under S. 68-D (3). 
Sub-sec, (1-D) enacts a prohibition and 
provides that during this period no per- 
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mit can be granted or renewed in rela- 
tion to ‘an area or route or portion there- 
of covered’ by the scheme, The ban in 
the matter of renewal is lifted by the 
proviso in a case where the period of 
operation of a permit ‘in relation to any 
area or route or portion thereof specifi- 
ed in the scheme’ expires after the pub- 
lication of the scheme under S, 68C. 
Similarly sub-secs, (1-A) and (1C) lift 
the ban as regards temporary permits 
and make provision for grant of tempo- 
rary permits to the State Transport 
Undertaking and failing that to any 
other person ‘in respect of the area or 
route or portion thereof specified in the 
scheme’, It will be seen that though the 
enacting part of sub-sec. (1D) uses the 
words ‘covered by such scheme’ the 
proviso uses the words ‘specified in the 
scheme’ which are also used in sub-sec- 
tions (1-A) and (1-C). As all these provi- 
sions are clearly connected and operate 
in the same field, it is clear that the 
words ‘covered by such scheme’ in sub- 
sec, (1D) mean the same thing as ‘speci- 
fied in the scheme’ used in the proviso 
and sub-secs, (1-A) and (1-C).” 

6. In coming to this conclusion the 
Full Bench chose to rely upon a ruling 
of Bhagwati J, in Mohammed Ashfaq v. 
S.T.A.T., U.P., ATR 1976 SC 2161 at p. 
2161. The extract itself clearly refers to 
‘specified’ in the scheme. As already, 
noted according to Webster’s Dictionary: 
the meaning of the word ‘specify’ is! 
‘name expressly,’ mention definitely’.| 
Therefore, so long as the route in ques-’ 
tion is not named expressly or mention-' 
ed definitely, there is absolutely no scope 
for holding that even though the scheme 
ig from point to point it will take with- 
in it the intermediary route as well. 


7. There is yet another way of look- 
ing at the matter. S. 2 (28-A) defines 
‘route’ as follows— 


rt 


route’ means a line of travel which 
specifies the highway which may be tra- 
versed by a motor vehicle between one 
terminus and another.” 


If therefore the route is between one 
terminus and another, sc long as the two 
termini are not mentioned specifically in 
the scheme, the intermediary routes will 
stand totally unaffected. Besides one 
must have a look at the scheme promul- 
gated under Rule 294-C of the Tamil 
Nadu Motor Vehicles. Rules. In the in- 
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stant case, clauses 4 anc 5 are to the 
following effect— 


“The stage carriages on the entire 
route Salem to Bangalore (terminus to 
terminus) and on the entire sector be- 
tween Salem and Gummalapuram (ter- 
minus to terminus) in the above route 
Should be run and operated exclusively 
by the State Transport Undertakings of 
this State to the complete exclusion of 
all other persons in respect of permits 
covering the entire route and the entire 
sector.” 


8. Therefore, how is it possible for 
any one to canclude whether the exclu- 
sion is complete or partial, if the inter- 
pretation placed by the learned Advo- 
cate General is accepted, What I mean 
by this, is, if by mentioning Salem to 
Bangalore, terminus to terminus, all the 
other intermediate operators stand ex- 
cluded altogether or, in an absolute 
fashion, there is no possibility of com- 
plete exclusion or partial exclusion. be- 
cause they have already been excluded. 
Then where is the question of partial ex- 
clusion, When the Full Bench of the 
Madhya Pradesh High Court goes to the 
extent of saying even area will stand 
excluded, I am afraid it would amount 
to reading too much into the section 
which is not warranted, The Parliament 
in its wisdom has chosen to employ 
words like ‘covered’ in the, body of the 
section and ‘specified’ in the proviso. 
More than this, if the interpretation 
placed by the learned Advocate General 
is accepted, the disjunctive clauses are 
rendered nugatory. Besides ‘any portion 
thereof’ occurring both in the body of 
the section and in the proviso will be 
rendered otiose. Therefore, I should hold 
unless and until the route is expressly 
named or definitely mentioned, there is 
no scope for holding that even point to 
point scheme would exclude the inter- 
mediate operators. Once I come to the 
conclusion that the scheme does not 
apply, there is no scope for applying the 
ruling of the Supreme Court rendered in 
S.L.P. 941 of 1978. Therefore, I uphold 
the grant of counter-signature, The civil 
revision petition will stand dismissed. 
But there will be no order as to costs. 


Petition dismissed. 
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GOKULAKRISHNAN, Offs. C. J, AND 
M. N. MOORTHY, J. 

The Authorised Officer (L, Refs.) 
Thanjavur, now at Kumbakonam, Appel- 
lant v. B. N. Abdul Rahiman Sahib, Re- 

spondent. 

W. A. 157 of 1981, D/- 22-4-1981.* 


T. N. Land Reforms (Fixation of Cejl- 
ing on Land) Act (18 of 1961), Ss. 3 (22), 
9 — Tribunals finding that disputed 
lands are house sites, not falling within 
S. 3 (22) — No revision against Tribu- 
nals finding — Finding becoming conclu- 
sive — Subsequent notice by Authorised 


Officer declaring disputed lands as agri- 


cultural — Lands not shown to be put 
to agricultural use after Tribunal’s find- 
ing — Held, lands were house sites — 
Notice was improper. ILR (1981) 2 Mad 
282, Affirmed, (Para 2) 


GOKULAKRISHNAN, Ofig. C. J.:— 
This appeal arises out of an order pass- 
ed by Mohan J. in W, P. 4870 of 1978. 
This writ petition was filed for the issue 
of a writ of prohibition prohibiting the 
Authorised Officer, Land Reforms, Than- 
javur, from taking any further proceed- 
ings under the Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Land) Act 
1961, as amended by Act 17 of 1970. The 
learned Judge allowed the writ petition 
holding that the judgment rendered by 
the Tribunal in C.M.A, No. 143 of 1973 
is conclusive and that the lands in ques- 
tion have not been proved to be agricul- 
tural lands coming under the definition 
of S. 3 (22) of the Act referred to above. 
Aggrieved by the order of the learned 
Single Judge, the present appeal has 
been filed by the Authorised Officer. 

2. The learned Government Pleader 
appearing for the appellant submits that 
the order passed by the Land Tribunal 
in C.M.A. 143 of 1973, was under the 
original Act of 1961 and not as per the 
amended Act 17 of 1970, Hence, accord- 
ing to the learned counsel, there is no 
question of res judicata for once-over 
agitating the matter. No doubt the learn- 
ed Government Pleader has mentioned 
that the observations of the Tribunal 
and also the learned Judge as regards 
the way in which the present notice has 
been issued are not called for. We have 


*Against order of Mohan J. reported in 
ILR (1981) 2 Mad 282. 
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_earefully gone through the orders of the 
learned Judge and also the connected 
records. The area which’ the Govern- 
ment wants to take over under the T. N. 
Land Reforms (Fixation of. Ceiling on 
Land) Act is 112.99 ordinary acres. In 
respect of the very same lands, the Tri- 
bunal has held on 19-10-1973, itself that 
the lands are not capable of being used 
for agricultural purposes or purposes 
subservient thereto, that these lands 
have been earmarked as house sites, that 
as per Exs, P-5 to P-7 these lands have 
been divided into plots for house sites 
and that the layout plans had been ap- 
proved by the Director of Town Plan- 


ning. The Tribunal definitely came to 
the conclusion that the lands in ques- 
tion will not come under the definition 


contemplated under S. 3 (22) of the T. 
N. Land Reforms (Fixation of Ceiling on 
Land) Act. No revision was filed against 
this order and thus the said order has 
become conclusive, After a lapse of 
nearly five years. that is on 5-12-1978, a 
notice was issued declaring that these 
lands are agricultural lands and are all 
surplus lands in the hands of the re- 
spondents and that these lands have to 
be acquired. It is against this notice the 
writ of prohibition was filed by the re- 
spondent and the learned single Judge 
of our High Court has passed the order 
as mentioned above. It is clear from the 
facts stated above that the definition in 
S. 3 (22) of the Act remains the same 
after the amendment by Act 17 of 1970. 
Thus the finding of the Tribunal that 
these lands are not agricultural lands 
has become conclusive and has not been 
set aside by any competent authority. 
There is also no allegation that these 
lands have been put to agricultural use 
subsequent to the order passed by the 
Tribunal on 19-10-1973, The fact that 
these lands have been treated as house 
Sites is evidenced by the Exs. P-5 to P-7 
and also from the fact that the layout 
plans have been approved by the 
Director of Town Planning. Thus there 
is overwhelming evidence to prove that 
these are all house sites and not lands 
used for agricultural purposes. It is clear 
from S. 3 (22) of the Act that house sites 
are definitely excluded from the defini- 
tion of land in that section. From these 
facts we are convinced that the writ 
petition has been correctly allowed and 
we do not find any miscarriage of justice 
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or any point to admit the writ appeal. 
Accordingly the writ appeal is dismissed. 


Appeal dismissed. 
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FULL BENCH 
NATARAJAN, PADMANABHAN AND 
NAINAR SUNDARAM, JJ. 


M/s. Southern Synthetics Ltd., Madras, 
Petitioner v. State of Tamil Nadu and 
others, Respondents, 


W. P. No, 594 of 1976 and W. A. No, 8 
of 1980, D/- 11-9-1981. 

(A) Madras Denatured Spirit, Methyl 
Alcohol and Varnish (French Polish) 
Rules, 1959, R. 2 (c) — Methyl alcohol 
—— Whether an infoxicant — State is 
competent to legislate under Entry 8 of 
List I of Sch. 7 of the Constitution. 1980 
Tax LR 2258 (Ker), Not Foll. (Constitu- 
tion of India, Sch. 7, List 2, Entry 8). 


There is no denying the fact that in 
spite of methyl alcohol being dangerous 
and highly poisonous, it is not infre- 
quently used as an intoxicant by ignor- 
ant or misinformed persons and, some- 
times, “knowingly too, by degenerate al- 
coholics. It is also common knowledge 
that unscrupulous adulterators mix me- 
thyl aleohol with potable liquor and 
pass on the preparations as highly potent 
intoxicant to satisfy avid hard-core 
drinkers and the consumption of such 
liquor often leads to tragic consequences. 
It cannot, therefore, be said that methyl 
alcohol is either incapable of or is not 
being used as an intoxicant. May be, the 
use of methyl alcohol as an  intoxicant 
would amount to an abuse of the pro- 
duct; but that will not detract from the 
position of its being used as an intoxi- 
cant. Since the policy of the Govern- 
ment under the Prohibition Act is to 
regulate the consumption of liquor in 
such a manner as will eventually fulfil: 
the objective of Art, 47 of the Constitu- 
tion of India, it must be held that the 
State is entitled to exercise its powers 
under Entry 8 of List I, not only in 
respect of ethyl alcohol and prepara- 
tions made therefrom, but also methyl 
alcohol, as the latter also is sought after 
and consumed, though mistakenly, as an 
intoxicant, Methyl alcohol, despite. its 
toxic effects, is capable of being used as 
an intoxicant and can therefore be sub- 
jected to control by the State Govern- 
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ment, 1978 Tax LR 1603 (Andh Pra), Rel. 
on; ILR (1980) 2 Mad 113 and AIR 1980 
SC 614, Foll.; 1980 Tax LR 2258 (Ker), 


Not Foll. (Para 14) 
Merely because methyl alcohol, on ac- 
count of its high inflammability also 


calls for regulation under the Inflamma- 
ble Substances Act and the Petroleum 
Act, the petitioner cannot contend that 
the power of the State Government un- 
der the Prohibition Act to exercise con- 
trol over methyl alcohol as an intoxicant 
will stand obliterated in full manner. 
(Para 15) 
(B) Madras Denatured Spirit, Methyl 
Alcohol and Varnish (French Polish) 
Rules (1959), R. 1 — Industries Develop- 
ment and Regulation Act (1951), S, 2 — 
Notification under — Effect — Power of 
State Government to legislate in respect 
of Methyl alcohol not taken away. 


Once it is held that methyl, alcohol can 
be treated as an intoxicating liquor and 
that the State is fully entitled, in exer- 
cise of its powers under Entry 8, List II, 
to regulate its possession, storage, trans- 
port, etc. then merely by reason of me- 
thyl alcohol industry being notified un- 
der the Industries (Development and Re- 
gulation) Act, as falling under Entry 52, 
of List, I, the State will not stand depriv- 
ed. of its powers under List II By 
exercise of its powers under the Madras 
Spirit Rules, the right of anyone to 
manufacture methyl alcohol or to make 
use of methyl alcohol for manufacturing 
formaldehyde is regulated by the State. 
All that the State wants to achieve by 
means of the licensing system and pay- 
ment of licence fees and security depo- 
sit, is the prevention of the use of me- 
thyl alcohol as an intoxicant. The con- 
trol envisaged is, therefore, clearly one 
of a marginal or peripheral nature, and 
does not go to the heart of the matter. 
AIR 1956 SC 676; AIR 1972 SC 2301: AIR 
.1980 SC 286 and AIR 1980 SC 614, Foll. 
(Para 22) 


(C) Madras Denatured Spirit, Methyl 
Alcohol and Varnish (French Polish) 
Rules, 1959, R. 8 (a) — Licence fee im- 
Posed .on possession of Methyl alcohol — 
It is not excessive. 


The levy of licence fee at slab rates 
and a fixation of fee of Rs. 5,000 for 
quantities of methyl alcohol in excess of 
1 lac of litres cannot be considered to be 
harsh.and excessive, It cannot be denied 
that the State has to maintain a separate 
machinery, irrespective of the number 
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of applicants, for grant of D.L, 2 licen- 
ces and for ensuring that the licence 
conditions are fully observed. It is 
equally axiomatic that the greater the 
quantity of spirit that is required by a 
licensee, the greater is the need for seru- 
tiny and inspection of the licenced com- 
modity. If this is borne in mind, the at- 
tack on levy of licence fee on the basis 
of slab rates cannot be sustained. 

(Para 31) 

(D) Madras Denatured Spirit, Methyl 
Alcohol and Varnish (French Polish) 
Rules, 1959, R. 9 (vii) (a) — Security de- 
posit — It is not excessive, 

The maximum amount that has to be 
offered as security deposit either in the 
form of cash or Government promissory 
notes, National Savings Certificates etc., 
is only Rs. one lakh. Having regard to 
the large quantity or methyl alcohol 
which will be held by the petitioner (40 
lakh tonnes), the deposit of Rs. one lakh 
by way of security, cannot be said to be 
excessive, Though the said amount is 
liable to forefeiture, the liability will 
occur only if the petitioner contravenes 
any of the terms and. conditions of the 
licence and that too, only after the issue 
of show cause notice to the petitioner. 
There is no basis for the petitioner to 
feel aggrieved about the deposit of secu- 


rity. (Para 34) 
Cases Referred: Chronological Paras 
AIR 1980 SC 286 25 


AIR 1980 SC 614: 
1980 All LJ 258 


1980 Tax LR 2294: 
19, 20, 26, 37, 40 


ATR 1980 SC 1008 f 30 
1980 Tax LR 2258 (Ker) 18, 20 
ILR (1980) 2 Mad 113 17, 20, 31 
1978 Tax LR 1603 (Andh Pra) 14, 
. 16, 20 

AIR 1975 SC 1121: 1975 Tax LR 1569 
37 


(1975) W. P., No. 3159 of 1973, D/- 11-7- 
1975 (Andh Pra), M/s. Formalin and 
Fine Chemicals Lid. v. State of An- 
dhra Pradesh 16 

AIR 1972 SC 2301 24, 25 

AIR 1971 SC 1182: 1971 (Supp) SCR 319 


29 

AIR 1956 SC 676 23, 25 
V. K. Thiruvenkatachari for M/s. T. 
Raghavan, T. K. Seshadri and A. K. 
Mylswami, for Petitioner; K. Venkata- 
swami, Advocate General in charge. U. 
N. R. Rao, E. S. Govindan and Nata- 


rajan for M/s. King and Partridge, for 

Respondents. ` 
JUDGMENT:— The writ petition 

the writ appeal arising from 


and 
an order 
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passed in an interlocutory petition 
(W.M.P, 5832 of 1979) in the writ peti- 
tion before us, have been posted before 
a Full Bench op account of certain con- 
flicting decisions on the question whe- 
ther methyl alcohol is an intoxicating 
liquor coming within the scope of Entry 
8 of List II of the Seventh Schedule to 
the Constitution of India, and whether 
a State Legislature has competence to 
legislate with reference to the possession, 
transport and storage of methyl alcohol 
and the issue of licences and imposition 
of licence fees. In the writ petition the 
Constitutional validity of the Madras 
Denatured Spirit, Methyl Alcohol] and 
Varnish (French Polish) Rules, i959 
(hereinafter referred to as the Madras 
Spirit Rules) is questioned in so far as 
the Rules provide for the levy and collec- 
tion of licence fee and/or gallonage fee. 


The writ appeal is directed against the 
order of V. Ramaswami J. dismissing 
the petition, W.M.P. 5832 of 1979 for 


impleading respondents 2 to 4 as parties 
to the petition on the ground of judicial 
expediency. 


2. In the writ petition, the Union of 
India has been impleaded as the second 
respondent pursuant to an application 
filed by the petitioner. 


3. The petitioner company has been 
granted an industrial licence for estab- 
lishing an industrial undertaking at 
Ranipet for manufacture of 6000 tonnes 
of formaldehyde and other organic che- 
micals, Methyl alcohol or methanol is 
the main raw material required for the 
manufacture of formaldehyde, The peti- 
tioner’s factory would require annually 
3000 metric tons equivalent to 37.50 
lakhs litres by volume of methyl alcohol 
for the production of 6000 tonnes of 
formaldehyde, The Government of Tamil 
Nadu. in exercise of the powers confer- 
red on it by the provisions of the Mad- 
ras Prohibition Act (Madras Act X of 


——= 
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1937), have framed the Madras Spirit 
Rules, 1959 and the Rules have been 
brought tio force from 1-4-1959, In the 
said Ruieés methyl alcohol is defined in 
Rule 2 fe) as under: 


‘Methyl alcohol’ means the liquid 
having the chemical formula CH30H 
Its other chemical names are methanol, 
carbonal and methyl hydrate and in- 
cludes wood naphtha, wood spirit, wood 
alcohol, pyrogallic spirits, and pyrolig- 
neous spirits.” 


Rule 6 of the said Rules prohibits the 
possession, transport or storage of me- 
thy] alcohol excent in accordance with 
the terms and conditions of a licence 
issued by the Government for such pos- 
Sessior: or permit for transport, as the 
case may be, Rule 8 of the said Rules 
prescribes that if methyl alcohol is to be 
possessed and stored for purposes of use 
in the manufacture of specified commo- 
dities, a licence in the form known as 
D.L. 2, should be obtained by the person 
possessing or storing such methyl alco- 
hol on payment of the prescribed licence 
fee based on the quantity of methyl al- 
cohol te be stored. The Rules also pro- 
vide for the licencee being called upon 
to furnish security by way of cash de- 
posit of such sum as may be prescribed 
by the Licensing Authority. Rule 10 (ix) 
provides for the levy of gallonage fee at 
the rate of 25 paise per litre on methy! 
alcohol obtained by a licencee from a 
distillery in the State or from sources 
outside the State. The present scale of 
licence fee prescribed under Rule 8 (a) 
is set out hereunder:— 
(see table below) 

(The rate of licence fee for quantities in 
excess of one lakh litres has been wrong- 
ly given in the petitioner’s affidavit as 
Rs. 500C@ for each slab of 1 lakh litres 
in excess of the first one lakh litres). 
Besides the licence fee. there is an obli- 
gation tc pay gallonage fee at 25 paise 


Ka Rate of licence fee 
from 1-4-1973 __. 


e Rs, 

Not exceeding 500 litres in case of educational institutions (schools, colleges, 
polytechnics, ete.) oe er 25 
Not exceeding 500 litres in cases other than educational institutions. 50 
Above 500, but not exceeding 1000 litres, 100 
Above 1000, but not exceeding 00 litres, 200 
Above 5000 but not exceeding 7500 litres. 300 
Above 7500 but not exceeding 10 100 litres, 300 
Above 10000, but not exceeding 20000 litres, *900 
. Above 20000, but not exceeding 49000 litres. 2000 
Above 20000, but not exceeding 80000 litres, 3000 
Above 80000, but not exceeding 10,00,000 litres. 4000 
In excess of 1,00,000 litres, 5000 
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per litre on the annual licenced quota 
ond payment of security deposit equiva- 
lent to the gallonage fee. The effect of 
the combined levies, in the case of the 
petitioner company, it is averred, would 
result in payment of a sum approxi- 
mately Rs, 20 lakhs per annum. The pe- 
titioner is therefore aggrieved with the 
Madras Spirit Rules 1959 and the levy 
of fees thereunder and has come for- 
ward with the writ petition for issue of 
a writ of mandamus or other appropri- 
ate writ or order to direct the first re- 
spondent to forbear from enforcing the 
provisions of the Madras Spirit Rules, 
1959 in so far as they relate to the levy 
of licence fee and gallonage fee or fruni- 
shing of security deposit in respect of 
methyl alcohoi purchased, stored and 
used by the petitioner, from producers 
within or outside the State of Tamil 
Nadu. 

4. In the affidavit filed in support of 
the writ petition, the petitioner Impugns 
the validity of the Madras Spirit Rules 
1959, in so far as they relate to methyl 
alcohol, on the following grounds — 
Methyl alcohol does not fall either 
under Entry 8 or under Entry 51 of List 
II of the Seventh Schedule to the Con- 
stitution, because methyl alcohol is not 
alcoholic liquor as is envisaged under 
the Entries mentioned above, but is a 
totally different substance and wholly 
unfit for human consumption. It is not 
an intoxicating liquor, nor a liquor fit 
for human consumption, but on the other 
hand, methyl alcohol is a highly poison- 
ous liquid, having a high rate of toxi- 
city and consumption of even a small 
guantity of 30 ml, will have fatal con- 
sequences, while consumption of lesser 
quantities will result in blindness and 
other adverse consequences, Methy! alco- 
hol is not also akin to denatured spirit 
but on the other hand, it is a denaturant. 
Methyl alcohol is a highly inflammable 
material and consequently, its possession, 
storage, transport etc, would be govern- 
ed by the provisions of the Inflammable 
Substances Act (Central Act XX of 
1952) as well as the Petroleum 
Act (Central Act XXX of 1934) 
and the Rules and Notifications issued 
thereunder, Ag a consequence thereof. 
the petitioner has obtained licences from 


the Chief Controller Explosives for 
transporting, storing and utlising me- 
thy] alcohol. In such circumstances, the 


State Legislature has no right to pass an 
Act and the State Government has no 
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right to frame rules, treating methyl 
alcohol as an intoxicating liquor or ag 
one fit for human consumption and im- 
pose restrictions or issue licences on 
payment of fees regarding possession 
transport, storage etc., of methyl alco- 
hol. Even assuming that for some reason 
or other the State Government is entitl- 
ed -to issue licences for regulating the 
possession, storage etc., of methyl alco- 
hol and to impose licence fee, such fee 
Should be related to the cost of the ser- 
vice rendered by the State Government. 
The prescription of fees at slab rates 
and the fixation of a fee of Rs. 4,000 for 
quantities of 80000 litres, but not 


ex- 
ceeding 1,060,000 litres and at the rate 
of Rs. 5,000 for quantities exceeding 
171,00,000 litres, is unwarranted and 
unconscionable, Similarly, the levy 
of gallonage fee on the = annual 
licensed quota and the require- 


ment of security deposit are also illegal. 
The effect of the combined levy of the 
various fees will result in the petitioner 
being obliged to pay a sum of nearly 
Rupees twenty lakhs per annum and this 
would adversely affect the petitioner's 
business and make its products virtually 
unsaleable since there is no such levy in 
the other States in India like Maharash- 
tra, Gujarat, West Bengal and Haryana, 
where also, formaldehyde manufactur- 
ing units are established, 


5. The contentions of the petitioner 
have been refuted by the first respon- 
dent in a datailed counter affidavit filed 
by it. The first respondent has referred 
to the various provisions of the 
Prohibition Act which confer power 
upon the Government to prohibit 
the manufacture, traffic and consump- 
tion of liquor etc. except in accordance 
with the provisions of the Act, Rules and 
notifications and the power of the Gov- 
ernment to issue licences and permits on 
payment of fees for import, transport. 
manufacture and use of liquor, alcohol 
etc. S. 54 of the Prohibition Act has been 
specifically mentioned for asserting the 
powers of the Government tn issue 
licences, permits etc., and for framing 
rules for levy and collection of duties on 
all kinds of liquor, intoxicating drugs - 
ete. It is then stated that methyl alcohol 
will also constitute liquor for the pur- 
pose of the Act, since Sec. 3 (9) of | the 
Prohibition Act is comprehensive in 
nature and includes not only spirits and 
denatured spirits, but also all liquors 
consisting of or containing alcohol, Re- 
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ference is made to Rule 2 (1) (e) of the 
impugned Rules, as it comprehends me- 
thyl alcohol also and brings it within 
the scope of the Madras Spirit Rules. As 
methyl alcohol is also an intoxicant, the 
State Government, it is said, is entitled 
to regulate the purchase, transport and 
storage of methyl alcohol in exercise of 
its powers under Entry 8 of List II of 
the Seventh Schedule to the Constitu- 
tion, The Rules in question are said to 
be a continuation of the old rules, viz., 
the Madras Denatured Spirit Rules 1939. 
As the Rule is a pre-Constitutional law, 
it is saved under Art, 372 of the Consti- 
tution. Methyl alcohol resembles ethyl 
alcohol very closely in appearance and 
is used for different purposes and when 
mixed with ethyl alcohol, as in the case 
of industrial spirit and methylated spi- 
rit, it is difficult to separate the two, 
Moreover, methyl alcohol is also used as 
an intoxicating beverage. Having regard 
to all these factors, the State Govern- 
ment is said to be entitled to exercise 
its powers under Entry 8 and Entry 51 
of List II of the Seventh Schedule to 
the Constitution and regulate the use 
and possession of methyl alcohol by 
means of an appropriate licensing sys- 
tem and levy excise duty or counter- 
vailing duty. The licensing policy, it is 
claimed, is not peculiar to Tamil Nadu, 
but is a feature common in other States 
as well. The counter-affidavit then deals 
with the other grievance of the peti- 
tioner, viz., about the licence fee being 
excessive and unrelated to the nature of 
the services rendered by the State Gov- 
ernment. The stand of the first respon- 
dent is that the fee is a charge not only 
for the special services. but also for the 
general services rendered by the differ- 
ent Governmental agencies, It is pointed 
out that a distinct setup of depart- 
mental officers and agencies has to be 
maintained irrespective of the number 
of applicants coming forward for grant 
of licences under DL 2 from. The im- 
position of licence fee on slab rates is 
justified on the ground that the greater 
the quantity of spirit required,the greater 
is the need for scrutiny and inspection 
and consultation with other departments, 
It is then said that without proper check 
and scrutiny, the spirits and liquors 
mentioned jn the Rules are liable to be 
misused by a large number of persons, 
as provided by experience, and it is only 
on account of compulsive factors, the 


Government have chosen to enforce the 
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rules regarding a security deposit from 
lst May, 1975. In the absence of a secu- 
rity deposit, it is averred, every case of 
contravention will have to be dealt with 
only by cancellation of licence or filing 
of criminal prosecution, The impugned 
Rules are applied to about 1400 licensees 
in the State. Taking into consideration 
the prohibition policy of the Govern- 
ment and the welfare of the public, all 
kinds of alcohol and spirit including 
methyl alcohol and varnish, have been 
covered by the Rules in question. As re- 
gards the levy of gallonage fee, there is 
a specific provision for it in R., 10 (ix) 
and such a levy has been in vogue for 
a considerably long time. List II of the 
Seventh Schedule to the Constitution 
provides for the levy of fees in respect 
of any of the matters in the List and a 
Similar provision is also made under 
Entry 96 of List I and Entry 47 of List 
HI., Fees are thus leviable in the course 
of levy or collection of taxes apart from 
fees for licences, Fees, it has now become 
settled, is not a voluntary payment and 
hence there can be an element of com- 
pulsion in all cases while conferring a 
special benefit on an individual. Gallon- 
age fee is a regulatory levy and has to 
be made in the interests of the admin- 
istration and enforcement of the Prohi- 
bition Act, On the foot of such conten- 
tions, the first respondent would say 
that the petitioner is not entitled to the 
issue of any writ or order. 


6. In addition to the counter-affidavit, 
the first respondent has also furnished 
answers to the specific questions raised 
by the petitioner by means of an inter- 
rogatory. In the answers to the inter- 
rogatories, it is stated as follows — 


1. D. L. 2 licence for possession of 
methly alcohol under the Madras Spirits 
Rules, 1959, as originally enacted, could 
be obtained free of licence fee. 


2. Rule 8 was subsequently amended 
On 23-1-1964 and a licence fee of Rs. 15 
was fixed for D. L. 2 licence. 


3. The licence fee was subsequently 
raised to Rs, 20 and then to Rs, 100. 


4. Under a later G, O. dated 29-11- 
1973, the Government has fixed the 
licence fee for D, L, series licencees 
having annual quota of 1,00,000 litres 
and above at Rs. 5000. 


5. The licence fee payable by the pe- 
titioner on the. annual quota of 40,00,000 
litres will not amount to Rs. 2 lakhs, 
but only Rs. 5000. 
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6. On the annual quota of 40,00,000 
litres for the petitioner, the security de- 
posit will amount to Rs. 10 lakhs. How- 
ever, instead of depositing cash, Bank 
guarantee would be accepted by Govern- 
ment, 


7. The petitioner need not execute 
an agreement agreeing thereunder to the 
Government being entitled to forfeit the 
security deposit in case of non-obser- 
vance by the petitioner of the terms and 
conditions of the licence. 


8. However, the security deposit is 
liable to forfeiture by Government for 
non-observance of the terms and condi- 
tions of the licence issued under Rule 9 
(vii) (a) of the Madras Spirit Rules, 1959. 


9, Gallonage fee in respect of metha- 
nol will be 50 paise per bulk litre if im- 
ported and 25 paise if purchased within 
the State, 


7 Mr. V. K.  Thiruvenkatachari 
learned counsel for the petitioner, con- 
tended that methyl alcohol or methanol 
is not an intoxicating liquor or liquor fit 
for human consumption and hence the 
State Legislature has no power to enact 
laws for regulating the manufacture, 
possession, transport, purchase and sale 
of methyl alcoho] or impose excise duty 
or countervailing duty. upon the commo- 
dity, The learned counsel stated that in 
the Government of India Act, 1935, all 
aspects of intoxicating liquors, viz., in- 
dustry, trade, production and distribu- 
tion were taken out of Entries 24, 26 and 
27 of List I and concentrated in one 
Entry viz., Entry 8. The term ‘alcohol’ 
comprehends many items such as, in- 
dustrial alcohol, like denatured spirit, 
organic chemicals like methyl alcohol 
formaldehyde, acetic acid etc, besides 
potable liquor. However, only other 
varieties of alcohol fall under Entries 24, 
26 and 27. Consequently, there is a dif- 
ference in the ambit and scope of legis- 
lation as regards potable liquor on the 
one hand and the other varieties of 
liquor on the other. The absolute right 
of the State legislature in matters relat- 
ing to potable liquor, extending even to 
imposing total prohibition upon the 
trade, production and distribution of 
potable liquor, was recognised, in Bolo 
Prasad’s case (sic), After the Constitu- 
tion the powers of the State Legislature 
to enact laws in respect of alcohol other 
than intoxicating liquor fall under En- 
tries 24, 26 and 27 of List I of the 
Tth Schedule and since the freedom of 


Ltd. v. State (FB) A.L. R. 


trade guaranteed under Art. 19 (1) (g) of 
the Constitution will cover these Entries 
also, the State Legislature has to make 
laws in such a manner that they will 
not conflict with Art. 19 (1) (g). How- 
ever, in respect of intoxicating liquor or 
potable liquor, Art. 19 has no applica- 
tion and hence the State can claim 
monopoly rights by legislation, as has 
been done in the Tamil Nadu Excise Act, 
On account of these features, the cate- 
gorisation of various kinds of alcohol in 
the appropriate Entries, is an inevitable 
concomitant. In the same manner, in the 
matter of levy of excise also, a differ- 
ence has to be maintained in the powers 
of the State between potable liquor 
falling under Entries 8 and 51 and other 
kinds of alcohol falling under Entries 
24, 26 and 27. Since methyl alcohol is 
totally unfit for human consumption and 
is in fact a highly poisonous and inflam- 
mable commodity it cannot by any 
stretch of imagination be considered as 
potable liquor and subjected to licence 
fee and excise by the State Government. 
It was further urged that while S. 3 (9) 
of the Prohibition Act referred only to 
denatured spirit and not methyl alcohol 
or methylated spirit, the Madras Spirit 
Rules, 1959 purported to deal with me- 
thyl alcohol, methylated spirit and var- 
nish also and the inclusion of those pro- 
ducts was beyond the competence of the 
State. 

8. It was then urged that the matter 
can be viewed from another angle also. 
Methyl alcohol on account of its being 
a highly inflammable material, is 
governed by the provisions of the In- 
flammable Substances Act (Central Act 
XX of 1952) and the Petroleum Act (Cen- 
tral Act XXX of 19384) and the Rules 
and Notifications issued thereunder, The 
petitioner has obtained licences under 
the abovesaid Acts and is therefore 
entitled to purchase, transport and uti- 
lise methyl alcohol for manufacturing 
formaldehyde in accordance with the 
terms and conditions of these licences, 
Hence the petitioner cannot be compel- 
led by the State Government fo obtain 


further licences under the - impugned 
Rules. 

9, Another contention put forward 
was that with effect from 8-5-1952, 
organic heavy chemicals and industrial 
alcohol were included in the Schedule 


to the Industries (Development & Regu- 
lation) Act, 1951 (Act LXV of 1951). The 
effect of this will be- that these items 
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also will stand inserted in List I, under 


Entry 52. As a result thereof, methyl 
alcohol industry, formaldehyde indus- 
try, alcohol industry etc, would be 


covered by the declaration made by 
the Government with effect from Ist 
March 1957. The resultant position 
would be that whatever articles are in- 
cluded by the Government of India 
under the Industries (Development and 
Regulation) Act 1951, have to be taken as 
falling under Entry 52 of List I and 
not comprised in Entry 8 of List II. The 
learned counsel urged that once a noti- 
fication was made under the Industries 
(Development and Regulation) Act, so as 
to include methyl alcohol industry also 
as one of the controlled industries, then 
Arts. 73 and 162 would be attracted and 
the executive power of the State will 
be subject to and limited by the execu- 
tive power of the Central Government 
and, in addition, the State Executive 
will have no power under Art, 298 (b) 
of the Constitution to exercise control 
over methyl alcohol industry. 


10. Lastly, Mr, Thiruvenkatacharji ad- 
vanced arguments regarding the exces- 
sive and unrealistic nature of the licence 
fee and gallonage fee. It was urged that 
the slab system of levy, if at all it can 
be justified, can be done only in the 
matter of taxation and not in the im- 
“position of a licence fee which should 
always have a proper correlation to the 
services rendered. It was further stated 
that even if the slab system is held ap- 
plicable to the imposition of licence fee, 
the fee imposed should have nexus to 
the services rendered, 


11. On the contentions put forth by 
Mr. Thiruvenkatachari three questions 
fall for our consideration viz— 


1. Whether the State Legislature, act- 
ing under Entry 8 of List II of the 
Seventh Schedule to the Constitution, 
has no legislative competence to demand 
a licence fee and levy gallonage fee in 
respect of methyl alcohol as it is not 
fit for human consumption? 


2. Whether, by reason of the Notifica- 
tion issued under the Industries (Deve- 
lopment and Regulation) Act, 1951, me- 
thyl alcohol will stand taken out of En- 
try 8 of List II? and 


3, Whether the levy of licence fee at 
slab rates is wholly unrelated to the 
services rendered by Government and is 
harsh and oppressive? 
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12, The questions posed for consid- 
eration are not strictly res integra be- 
cause they have already been consider- 
ed by three High Courts and also by the 
Supreme Court, though all those cases 
but two did not relate to methyl alco- 
hol, Even so, we will examine the con- 
tentions of the petitioners’ counsel in 
some detail. The Tamil Nadu Prohibition 
Act was introduced in 1937 for the pur- 
pose of bringing about prohibition, ex- 
cept for medicinal, scientific, industrial 
or such like purposes, of the production, 
manufacture, possession, export, import, 
transport, purchase, sale and consump- 
tion of intoxicating liquors and drugs in 
the province of Madras. The word 
‘liquor’ has been defined in S. 3 (9) of 
the Prohibition Act as follows — 

‘Liquor’ includes toddy, arrack, spi- 

rits of wine, denatured spirits, wines, 
beer and all liquid consisting of or con- 
taining alcohol.” 
Under S, 4 of the Act, it is laid down 
that the import, export, transport or 
possession of liquor or any intoxicating 
drug or the manufacture of liquor or 
any intoxicating drug should be done 
only in accordance with the Rules made 
by the State Government in that behalf. 
S. 5 provides — 


“Whoever rendered or attempted to 
render fit for human consumption any 
spirit which has been denatured or any 
preparation containing such spirit shall 
be punished in the manner provided in 
the Act.” i 
Under 5. 54, the State Government is 
empowered to make rules for the pur- 
pose of carrying into effect the provi- 
sions of the Act, :In particular, the power 
to make rules is conferred in respect of 
matters relating to (i) issue of licences 
and permits and the enforcement of the 
conditions thereof and (ii) prescribing 
the ways in which the duty under Sec- 
tion 18-A may be levied and collected 
on all kinds of liquors and drugs. In the 
year 1971, the Prohibition Act of 1937 
Was suspended by the State Legislature, 
but on the same date, the Tamil Nadu 
Excise Act 1971 was enacted. Section 83 
of the said Act introduced a fiction and ’ 
declared that all rules and notifications 
issued under the Prohibition Act of 1937 
should be deemed to have been issued 
under the corresponding provisions of 
the Excise Act of 1971 and continue to 
have force, In the Excise Act of 197], 
the word ‘liquor’ has been defined as 
follows —. j 


| 
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“S. 2 (16): ‘Liquor’ includes arrack, 
spirits of wine, methylated spirits, spi- 
rits, wine, toddy, beer and all liquid 
consisting of or containing alcohol.” 
Subsequently, the suspension of the 
Prohibition Act was revoked in 1974, and 
the Act has come to be in force as be- 
fore. It is in exercise of the powers un- 
der the Prohibition Act, 1937, and the 
rules framed thereunder, methyl alcohol 
is also subjected to control by means of 
appropriate licences issued by the Gov- 
ernment on payment of licence fee. 


13, Turning now, to the literature of 
methyl alcohol, we find that its chemi- 
cal composition is CH30H and it is a 
highly poisonous liquid. It was original- 
ly obtained by destructive distillation of 
wood, but on aecount of scientific ad- 
vancement it is now produced by syn- 
thetic process. Methyl alcohol is now in- 
creasingly required for industrial use in 
chemical industries, It has a high rate 
of toxicity and it is said that a dose of 
250 ml. can cause death while intake of 
lesser quantities can lead to total blind- 
ness, convulsion, perspiratory collapse, 
respiratory failure etc. It may have an 
alcaholic smell, but it is different from 
alcohol and is an organic liquid, On ac- 
count of its highly inflammable nature, 
the storage, transport and use of methyl 
alcohol is governed by the provisions of 
the Inflammable Substances Act and the 
Petroleum Act and the Rules and Noti- 
fications issued thereunder. On the other 
hand, ethyl alcohol or ethanol, which is 
commonly referred to as alcohol, is an 
intoxicant and its chemical formula is 
CoH,CH, (C2H50H — Ed), Ethyl alco- 
hol is used as an alcoholic beverage in 
suitable solutions. It is also used as a 
solvent in laboratory and industrial 
manufacture of denatured alcohol, phar- 
maceutieals and perfumeries. If ethyl 
alcohol is to be rendered unfit for hu- 
man consumption or, in other words, if 
it is to be denatured, methanol is often 
used, Methanol is therefore a denaturant 
and not denatured spirit. 


14, Having noticed the differences be- 
tween methyl alcohol on the one 
hand and ethyl alcohol on the other, we 
will mow consider whether the State 
Government is entitled to treat methyl 
alcohol also as potable liquor or intoxi- 
eating liquor, There is no denying the 
fact that. in spite of methyl alcohol be- 
ighly poisonous, it 
as an intoxi- 


ing dangerous and 
is not infrequently used 
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cant by ignorant or misinformed persons 


and, sometimes, knowingly too, by de- 
generate alcoholics. It is also. common 
knowledge that unscrupulous adult- 


erators mix methyl alcohol with potable 
liquor and pass on the preparations as a 
highly potent intoxicant to satisfy avid 
hard-core drinkers and the consumption 
of such liquor often leads to tragic con- 
sequences. It cannot, therefore, be said 
that methyl alcohol is either incapable 
of or is not being used as an intoxicant. 
May be, the use of methyl alcohol as an 
intoxicant would amount to an abuse of 
the product; but that will not detract 
from the position of its being used as an 
intoxicant. Since the policy of the Gov- 
ernment under the Prohibition Act is te 
regulate the consumption of liquor in 
such a manner as will eventually fulfil 
the objective of Art, 47 of the Constitu- 
tion of India, it must be held that the 
State is entitled to exercise its powers 
under Entry 8 of List II, not only in re- 
spect of ethyl alcohol and preparations 
made therefrom, but also methyl alco- 
hol, as the latter also is sought after and 
consumed, though mistakenly, as an in- 
toxicant, We may appositely extract the 
view expressed by the Division Bench 
of the Andhra Pradesh High Court in 
State of Andhra Pradesh v. Formalin 
and Fine Chemicals Ltd., (W, A. 868/75 
and 256/76 of Andhra Pradesh High 
Court, judgment dated Nov, 13, 19776), 
(Reported in 1978 Tax LR 1603) on this 
aspect of the matter (para 11):— 


“Sri Ramachandra Rao for the peti- 
tioner went to the extent of arguing 
that methyl alcohol does not come un- 
der clause (b) of S. 2 (21) of the Andhra 
Pradesh Excise Act, 1968, either. The 
basis of this contention is that methyl 
alcohol is not an intoxicating substance 
and unless it is an intoxicating substance, 
it cannot be declared to be liquor for 
the purpose of the Act under clause (b). 
Learned counsel’s contention is that 
methyl alcohol is a highly dangerous 
substance and it is undrinkable, since it 
kills persons when it is drunk, We are 
not persuaded to accede to this submis- 


sion. May be, it is ethyl alcohol that 
goes into the composition of ordinary 


alcoholic drinks. At the same time, it 
shall not be overlooked that dangerous 
and deadly substances also are used in 
some unauthorised and adulterated 
drinks, Taylor in the 12th edition of his 
book ‘Principles and Practice of Medical 


1982 
Jurisprudence’, says at page 381 of the 
Volume -— 

‘Of the various alcohois in ecmmon 


use m every day life, only ethyl and 
methyi alcohols are found in drinks, the 
latter only in cheap adulterated spirits.’ 
About methyl alcohol the same learned 
author says =- 


‘In many parts of the country methy- 
lated spirit is used for drinking pur- 
poses in spite of aldition of the dye and 
poisonous substances prescribed by the 
regulations’. 

Glaster expressed similar opinion in his 
Medical Jurisprudence, Weiston and Gis- 
vold in their Text Book of Organic Me- 
dical Pharmaceutical Chemistry, state — 


‘Ingestion of even small quantities of 
methanol produces a drunkenness simi- 
lar to that of ethanol......... i 


Keith Simpson in his ‘Forensic Medicine’ 
stated about methyl alcohol that it is an 
intoxicating spirit. Coming to Indian 
authors, Modi in his Medical Jurisprud- 
ence and Toxicology, expresses the fol- 
lowing view at page 658 of the 19th edi- 
tion — 

‘Methyl alcohol produces drunkenness 
less readily than ethyl alcohol, but its 
poisonous effect lasts longer as it is 
metabolised much more slowly and re- 
mains in the body for several days.” 
EE From the above opinion, it þe- 
comes clear that methyl alcohol, while 
being dangerous and often deadly in its 
effects causing blindness and death, is 
certainly capable of being used as an in- 
toxicant and is, therefore, an intoxicat- 
ing substance.........” 


It may thus be seen that the Division 
Bench of the Andhra Pradesh High 
Court has also taken the same view, as 
we have taken, viz., that Methyl alcohol, 
despite its toxic effects, is capable of be- 
ing used as an intoxicant and can there- 
fore be subjected to control by the State 
Government, 


15. The subsidiary contention on the 
basis of the licences obtained under the 
Inflammable Substances Act, (Central 
Act XX of 1952) and the Petroleum Act 


(Central Act XXX of 1934) and the 
Rules and Notifications issued there- 
under, is also, in our opinion, without 


any force, Merely because methyl alco- 
hol, on account of its high inflammabi- 
lity also calls for regulation under the 
Inflammable Substances Act and the 
Petroleum Act, the petitioner cannot 
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contend that the power of the Stale Gov- 
ernment under the Prohibition Act to 
exercise cortrol over methy! alcoho! as) 
an infoxicent will stand obliterated in} 
fuli manner. Having reachea such a ee 
clusion, we will now examine the carel 
law on the subject. 


16. In Messrs Formalin and Fine 
Chemicals Ltd. v. State of Andhra Pra- 
desh, W. P. 3159 of 1973 of the Andhra 
Pradesh High Court order dated July 11. 
1975, Chinnappa Reddy, J. (as he then 
Was) had to consider whether methyl 
alcohol can be termed as liquor and 
whether the Andhra Pradesh Govern- 
ment could levy licence fee called ‘im- 
port pass fee’ on methyl alcohol in exer- 
cise of its powers under the Andhra 
Pradesh Excise Act 1968, and the Andhra 
Pradesh Denatured Spirits and Denatur- 
ed Spiritous Preparations Rules, 1971. 
The learned Judge held that though me- 
thyl alcohol is dangerous and often high- 
ly poisonous, causing blindness and 
death, it is occasionally used as an in- 
toxicant by the ignorant and uninformed 
and perhaps by the degenerate an adult- 
erator and the fact that it is capable of 
being used as an intoxicant is quite suf- 
ficient to make it an intoxicating sub- 
stance which could be declared to be 
a liquor under S. 2 (21) (b) of the 
Andhra Pradesh Excise Act and there- 
fore, the relevant notification declaring 
methyl alcohol to be a liquor for the 
purpose of the said Act would be valid. 
On the further question as to whether 
the State Legislature had competence to 
legislate in regard to methyl alcohol, the 
learned Judge held that while Parlia- 
ment is competent to legislate in regard 
to methyl alcohol as an inflammable 
substance, the State Legislature is equal- 
ly competent to legislate in regard to 
methyl alcohol as an intoxicating liquor 
and as a poison. The order of Chinnappa 
Reddy. J. was affirmed by a Division 
Bench of the Andhra Pradesh High 
Court in State of Andhra Pradesh v 
Formalin and Fine Chemicals Ltd. (1978 
Tax LR 1603): W. A. 868/75 and 256/76 
of Andhra Pradesh High Court, 


17, A Division Bench of this court 
consisting of Ramaprasada Rao, C. J 
and Ramanujam, J. had to consider in 
Maschemeijer Aromatics (India) P, Ltd 
v. State of Tamil Nadu, W. P. 2871 and 
2872/73 of this court, order dated April 
16, 1979,* whether the State Legislature. 


*Reported in ILR (1980) 2 Mad 113. 
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acting either under Entry 8 or under 
Entry 51 of List I] of the Seventh Sche- 
dule to the Constitution, had power to 
control industria] alcohol and whether 
it had competence to demand licence fee 
in respect of industrial alcohol, The 
Bench held as follows -—~ 


“We are of the view that even if in- 
dustrial alcohol is not fit for human con- 
sumption and as such, is not an excis- 
able article under S, 2 (6) of the Act 
(Tamil Nadu Excise Act), it can be 
brought under contro] or regulation un- 
der the provisions of the Act in view of 
the wide definition of liquor even in 
S. 2 (16) as including arrack, spirits of 
wine, methylated spirits, spirits, wine 
beer and all liquor consisting of or con- 
taining alcohol......... We have therefore 
to reject the petitioner’s contention that 
industrial alcohol, being unfit for human 
consumption, cannot be dealt with under 
the Tamil Nadu Excise Act.” 


18. As against the view taken in the 
abovesaid two cases, a Division Bench 
of the Kerala High Court has taken a 
different view in Bombay Oil Industries 
P. Ltd, Angamally v. Excise Inspector, 
Excise Range, Angamally. O. P. 141 and 
208/75 of Kerala High Court order dated 
April 5, 1979: (1980 Tax LR 2258). H 
was held by the Division Bench that the 
mere fact that methanol is sometimes 
recklessly used by illiterate or uneducat- 
ed persons could not afford sufficient 
reason for holding that methyl alcohol 
is a beverage or an intoxicating liquor. 
On such a finding, it was held that the 
definition of liquor in the Kerala Akbari 
Act will not take in methyl alcohol] -or 
methanol, 

19, After these judgments were rend- 
ered, the Supreme Court has also rend- 
ered judgment in one case which will 
have very great relevance to the debate 
before us. In State of U., P. v. Synthe- 
tics and Chemical Ltd, AIR 1980 SC 
614, the imposition of vend fee under 
the U. P. Excise (Amendment) Act 13/1972 
on denatured spirit for grant of licence 
for wholesale vend of denatured spirit 
was challenged as being beyond the 
competence of the State Government. 
Therein also, the argument (sic) and 
hence the imposition of vend fee was 
beyond the competence of the State 
Legislature under Entries 8 and 51 of 
List TI of the 7th Schedule to the Con- 
stitution. The Supreme Court’s decision 
on the matter is in the following 
terms (para 19)— 
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“We are unable to accept this conten- 
tion, for in Balsari’s case, after expli- 
citly approving of the definition of the 
word ‘liquor’ in various Abkari Acts in 
the provinces of india, ihe court held 
that liquor would not only cover alca- 
holic liquor which is generally used for 
beverage purposes and produced intoxi- 
cation, but would also include liquids 
containing alcohol.’ 


20. In another portion of the judg- 
ment, after referring to the earlier deci- 
sions of the Supreme Court, on the same 
subject, their Lordships have held as 
follows, at page 620— 


“The decisions referred to above make 
it clear that the power to legislate under 
List II, Entry 8, relating to intoxicating 
liquor comprises of liquor which contains 
alcohol, whether it is potable or not”. 
(emphasis supplied)* 

From the decisions referred to above, it 
may be seen that the more acceptable 
view to courts including the Supreme 
Court is that whatever be the nature of 
the liquor, i.e.. whether it is potable or 
not, the State Government will be well 
within ifs power to Jegislate under List 
IJ, Entry 8, relating to intoxicating 
liquor. The decision in Maschemeijer 
Aromatics (India) Pvt. Ltd. v. State of 
Tamil Nadu, W. P, 2871 and 2872/73 of 
this court, order dt, April 16, 1973** — 


was criticised on the ground that the 
Bench had failed to notice that with 
effect from 28-8-1974 the  Prohibi- 


tion Act had been revived and hence the 
power of the State Government to issue 
licence for purchase and use of indus- 
trial alcohol ought to have been consid- 
ered with reference to the terms of the 
Prohibition Act and not the Tamil Nadu 
Excise Act. We are not persuaded by 
this contention, because the writ peti- 
tions were of the year 1973 and conse- 
quently, the Division Bench was called 
upon to decide the validity of the im- 
pugned Act as on the date of its issue 
ie. when the Prohibition Act was sus- 
pended and the Tamil Nadu Excise Act 
was in force. Moreover, the finding of 
the Bench which is relevant for consid- 
eration in this case, is on the question 
whether industrial alcohol is intoxicat- 
ing or potable liquor or not, The rel- 
evant portion in the order is in the fol- 
lowing terms — 


*Emphasis not given in copy—Ed. 
**Reported in ILR (1980) 2 Mad 113. 
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“In this view, the petitioner’s conten- 
tion that industrial alcohol, which is not 
fit for human consumption and therefore 
not excisable, cannot be the subject mat- 
ter of control or regulation under the 
provisions of the Act loses all signific- 
ance. We are of the view that even if 
industrial alcohol is not fit for human 
consumption and as such, is not an €x- 
cisable article under S, 2 (6) of the Act 
(Tamil Nadu Excise Act), it can be 
brought under control or regulation un- 
der the provisions of the Act in view of 
the wide definition of ‘liquor’ given in 
S. 2 (16) as including arrack, spirits of 
wine, methylated spirits, spirits, wine, 
beer, and all liquor consisting of or con- 
taining alcohol, As per the scheme of 
the Act, ‘liquor’ as defined in S. 2 (16) 
which includes within it alcohol which 
is fit for human consumption can be 
controlled and regulated under the Act 
though for the purpose of levy of ex- 
cise and countervailing duty, it is only 
alcoholic liquid fit for human consump- 
tion which is brought under the defini- 
tion of ‘excisable article’ under S5. 2 (6). 
We have, therefore, to reject the peti- 
tioner’s contention that the industrial 
alcohol, being unfit for human consump- 
tion, cannot be dealt with under the 
Tamil Nadu Excise Act.” 


We are in differential agreement with 
the ratio contained in State of Andhra 
Pradesh v, Formalin and Fine Chemicals 
Ltd., W. A. 868/75 and 256/76, of Andhra 
Pradesh High Court judgment dated 
Nov, 13, 1976: (1978 Tax LR 1603), and 
Maschemeijer Aromatics (India) Pvt. Ltd. 
v. State of Tamil Nadu, W. P. 2871 and 
2872/73 of this court order dt, April 16, 
1973 and, of course, we are bound by 
the ratio in State of U, P. v. Synthetics 
and Chemicals Ltd., AIR 1980 SC 614. 
It is needless to say that we 
agree with the view taken by the Kerala 
High Court in Bombay Oil Industries 
Pte, Ltd. Angamally v. Excise Inspector, 
Excise Range, Angamally, O, P, 141 and 
208/75 of Kerala High Court order dt. 
April 5, 1979 : (1980 Tax LR 2258). Mr. 
Thiruvenkatachari argued that State of 
U, P. v. Synthetics and Chemicals Ltd., 
AIR 1980 SC 614, was concerned with 
denatured spirit which will fall within 
the category of alcohol and hence the 
decision can be distinguished. He further 
contended that in the Supreme Court 
case, it had not been contended that the 
State did not have competence to pass 
a law to monopolise for itself the trade 
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and industry of denatured spirit and in 
such a situation, it was not open to the 
State to levy licence fee. We are not 
persuaded by this argument because the 
debate is not whether methyl alcohol 
will amount to alcohol or not or whe- 
ther the State must necessarily have 
monopolistic rights before levying licence 
fee, but it is whether methyl alcohol is 
consumed as an intoxicant or not, and 
if it is so consumed, whether, for the 
purposes of the Prohibition Act, the 
State can issue licence and levy a fee 
therefor. In that view of the matter, we 


think that the decision of the Supreme 
Court, though it related to denatured 
spirit, will be fully applicable to the 


facts of this case also. Mr. Thiruvenkata- 
chari stated that a review petition has 
been filed against the decision of the 
Supreme Court in State of U. P, v, Syn- 
thetics and Chemicals Ltd., AIR 1980 SC 
614 and the matter is pending considera- 
tion by the Supreme Court. Till now it 
has not been brought to our notice that 
the judgment has been reviewed by the 
Supreme Court and a different view has 
been taken in the matter, Hence we are 
bound by the ratio contained in the 
above said decision, The further conten- 
tion that because of the petitioner hav- 
ing taken licences under the Inflam- 
mable Substances Act, and the Petro- 
leum Act, the State Government has no 
power to regulate the petitioner’s use of 
methyl alcohol, by means of licence, has 
already been considered by us. We may 
only point out that in State of Andhra 
Pradesh v. Formalin and Fine Chemicals 
Ltd., W. A. 868/75 and 256/76 of Andhra 
Pradesh High Court judgment dt. Nov. 
13, 1976 : (1978 Tax LR 1603), the same 
view was taken and it was held that the 
regulation of methyl alcohol as an in- 
flammable substance will not take with- 
in it the regulation of methyl alcohol 
either as an intoxicating liquor or as a 
poison, and hence there is no hypothesis 
for the contention that the legislations 
by the Parliament and the State Legis- 
lature are in respect of the same mat- 
ter. Hence the petitioner has to fail on 
the first question enunciated (supra). 


21. As regards the second poser, 
based on the notification of methyl alco- 
hol industry, under the Industries (Dev- 
elopment and Regulation) Act 1951, the 
argument was that, by reason of the 
notification, methyl alcohol industry 
stood includéd under Entry 52 of List I 
and consequently. the State’s power to 
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legislate on methyl alcoho! was taken 
away and only the Centre had power to 
govern. the purchase, storage, transport 
ete. of methyl alcohol, Reliance was 
placed: in: this. behalf on Arts, 73 and 162 
as: well as Art. 298 (b) of the Constitu- 
tion, The argument of Mr. Thiruvenkata- 
chert was that the notification made by 
the Central Government excludes tke 
power of the State Government, to levy 
licence: fee, gallonage fee ete. an methyl 
aleohoh as it has been placed beyond the 
powers. of the State to regulate the dis- 
tribution. of licences, permits etc., regard- 
ing methyl alcohol. The counsel further 
submitted that, even. if it could be taken 
that the State had originally power um- 
dex Entry 8 List Il, to issue licemces 
etc, im respect of methyl alcohol, amd 
impose licence fee om the faoting that 
it is an intoxicating liquor, the power 
stood taken away from. the State as soon 
as the notification was made under the 
Industries: (Development amd Regulation) 
Act $952, declaring: methyl aleohol m- 
dustry as one of the industries falling 
under Entry 52 of List. I. 


22, We are not persuaded by this 
argument and, im fact we can make 
short shrift of it in view of the pro- 
nouncement of the Supreme Court in 
several cases on the identical question. 
Ever so, we would like to observe that 
once it is held that methyl alcohol can 
be treated as an intoxicating liquor and 
that the State is fully entitled, in exer- 
cise of its powers under Entry 8, List HE, 
to regulate its possession, storage, trans- 
port, etc, then merely by reason of me- 
thyr alcohol industry being notified un- 
der the Industries (Development and 
Regulatior) Act, as falling under En- 
try 52, of List I, the State will not stand 
deprived of its powers under List H. 
By exercise of its powers under the 
Madras Spirit Rules, the right of anyone 
to manufacture methyl alcoho! or to 
make use of methyl alcoho! for manu- 
facturing formaldehyde is regulated by 
the State Al! that the State wants fo 
achieve by means of the Itcensing sys- 
tem and payment of licence fees and 
security deposit, is the prevention of 
the: use of methyl alcohol as am intoxi- 
cant. The control envisaged is, therefore, 
clearly one of 2 margmal or pertpheral 
nature, and does not go to the heart of 
the matter. We will now refer to the 
decisions of the Supreme Court. on this 
aspect of the matter, 
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23. In Tika Ramji v. State of U. P., 
AIR 1956 SC 676, the U. P. Sugarcane 
(Regulation of Supply and Purchase) 
Act (24 of 1953) whereunder specified 
cane purchasing centres were reserved 
or assigned to sugar factories, was as- 
sailed as unconstitutional on the ground 
that it trenched upon the exclusive 
powers of Parliament on a controlled in- 
dustry fallmg under Entry 52, List L 
The contention was not accepted and it 
was held as follows (at p. 697) — 


‘This comparison goes to show that 
the impugned Act merely confined itself 
to the regulation of the supply and pur- 
chase of sugarcane required for use in 
sugar factories and did not concern jit- 
self at all with the controlling of licens- 
ing of sugar factories, with the produc- 
tron or manufacture of sugar or with 
the trade and commerce in, and the pro- 
duction, supply and distribution of, su- 
gar. If that was so, there was no ques- 
fion whatever of its trenching upon the 
jurisdiction of the Centre in regard to 
the sugar industry which was a con- 
trolied industry within Entry 52 of 
List I, and the U. P, Legislature had 
jurisdiction to enact the law with re- 
gard to sugarcane and had legislative 
compefence to enact the impugned Act.” 


24. In K. D. H, P. Co. v State of 
Kerala, AIR 1972 SC 2301, the validity 
of the Kannan Devan Hills (Resumption 
of Land} Act 1971 was questioned on the 
ground that the legislation trenched 
upon a controlled industry falling under 
Entry 52, List I. The contention was re- 
pelled in the following manner (at page 
2307) — 


“Tt seems to us clear that the State 
has legislative competence to legislate on 
Entry 18, List I, and Entry 42, List IM. 
This power cannot be denied on the 
ground that it has some effect on an in- 
dustry controlled under Entry 52, List L 
Effect is not the same thing as subject 
matter. If a State Act, otherwise valid, 
has effect on a matter in List I, it does 
not cease to be a legislation with respect 
to an entry in List H or List IM.” 


25. In Ganga Sugar Corpn. v. State 
of U. P., ATR 1980 SC 286, the validity 
of the U. P. Sugarcane (Purchase Tax) 
Act 4961, was inter alia challenged as 
unconstitutional on the ground that su- 
gar industry was a controlled industry 
within the meaning of Entry .52, List I 
of the Seventh Schedule and hence Par- 
liament alone was competent to make 
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enactments under Art, 246 (1) of the 
Constitution, After referring to Tika 


Ramji v. State of U, P., AIR 1956 SC 
676 and K. D. H. P. Co. v, State of 
Kerala, AIR 1972 SC 2301, the court 
heid as follows (at p. 295)— 


“ ‘Industry’ as a legislative topic is of 
large and liberal import; true. But what 
peripherally affects cannot be confused 
with what goes to the heart, An acqui- 
Sition of land for sugar mills or of sugar 
mills may affect the industry but is not 
an action in the legislative field forbid- 
den for the States. (See K, D. H, P. Ca. 
v, State of Kerala, supra). Sales tax on 
raw materials going to a factory may 
affect the costing process of the manu- 
facture, but is not legislation on indus- 
trial process or allied matters, Indeed, 
if the State Legislature cannot go any- 
where near measures which may affect 
topics reserved for Parliament, a situa- 
tion of reductio ad absurdum may be 
reached.” ` 


26. The last of the decisions is State 
of U. P.v. Synthetics and Chemicals Lid. 
AIR 1980 SC 614. In this case, the levy 
of vend fee under Rule 15 of Para 680 
of U, P. Excise Manual, was challenger 
on the ground of legislative competence. 
One of the contentions raised was that 
by reason of the Notification under the 
Industries (Development and Regulation) 
Act, 1951, the Union had taken under 
its control the fermentation industries 
including the manufacture of industrial 
alcohol and as such, the levy of vend 
fee on denatured spirit by the State was 
beyond its competence. The Supreme 
Court rejected the contention in the fol- 
‘lowing terms (at p. 622) — 


“Under Entry 33 List II the Parlia- 
ment and the State have concurrent 
powers to legislate regarding the pro- 
duction, supply and distribution of the 
products of industries notified by the 
Parliament, Furthermore, it has to he 
noted that the exclusive power of the 
State to provide for manufacture, distri- 
bution, sale and possession of intoxicat- 
ing liquor is vested with the State. The 
power of the State Government to levy 
a fee for parting with its exclusive righi 
regarding intoxicating liquor has alsa 
been recognised as is seen from the 
various Acts regulating manufacture, 
sale etc. of intoxicating liquor, A fair 
scrutiny of the relevant entries, makes 
it clear that the power to regulate the 
notified industries is not exclusively 
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Within the jurisdiction of Parliament as 
List IN, Entry 33 in the concurrent list 
enables a law to be made regarding 
production, supply and distribution of 
products of a notified industry.” 


2%. Applying the ratio laid down by 
the Supreme Court im the abovesaid 
cases, we hold fhat tthe second conten- 
tion of the petitioner must also fail. 


28 There anly remains for consid- 
eration the third contention of the peti- 
tioner regarding the excessive nature of 
the licence fee, gallonage fee and secu- 
rity deposit, We have already extracted 
the Table of licence fea, as per the 
amended Rules, and referred therein it- 
self to the mistake contained in the peti- 
Hener’s affidavit regarding the rate of 
licence fee for quantities of methyl alco- 
hol exceeding one lakh litres. The 
amendment has not been noticed by the 
péfitiener and hence tthe affidavit pro- 
ceeds on the basis that the petitioner 
has to pay Rs. 4,000 dpwarnds licence fee 
for the first one lakh litres and an ad- 
ditional fee of Rs, 5,000 for each one 
lakh litres, in excess thereof. As a emm- 
Sequence of the amentment brought 
about in 1973, the petitioner has to pay 
only a sum of Rs, 5000 towards licence 
fee for the entire quantity of 37.50 lakh 
litres of methyl alcohol, and mot an 
amount running to same lakh of rupees 
as stated by the petitioner. This has also 
been conceded by the first respondeny in 
its replies to the interrogatories of the 
petitioner. Even so, we will examine the 
petitioner’s contention that the ‘State has 
no right to fix licence fee on slab basis. 


‘The justification given by the State for 


levy of licence fees as slab rate is, that 
the greater the quantity of spirit requir- 
ed, the greater is the meei for scrutiny, 
inspection, consultation with other de- 
partments ete. The Constitution has 
drawn a clear distinction between tthe 
imposition of tax by a money bill and 
the impost of fees by amy other kind of 
bill, im the Seventh Schetule also, both 
in List I and im Last M, a distinction 
has been maintained im relation to the 
Entries of tax and fees. In the Union 
List, Entries 82 to 92-A relate to taxes 
and duties and Entry 96 carves out the 
legislative field fer fees in respect of 
any of the matters in the said List ex- 
cept fees taken in any court Similarly, 
in the State List, Entries relating ‘to 
taxes are Entries 46 to 63, and Entry 66 


provides for fees in respect ef any of 
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the matters in List IZ, but not including 
fees taken in any court. The en- 
try relating to fees in List II is En- 
try 47, The Constitution therefore recog- 
nises a different and distinct connotation 
between taxes and fees 


29, In Indian Mica and Macanites In- 
dustries Lid. v. State of Bihar, 1971 
(Supp) SCR 319: (AIR 1971 SC 1182), 
His Lordship Hegde, J, speaking for the 
Bench enunciated the position of law as 
regards fee in the following terms (at 
p. 1186) :— 


“From the above discussion, it is clear 
that before any levy can be upheld as 
a fee, it must be shown that the levy 
has reasonable correlationship with the 
services rendered by the Government. 
In other words, the levy must be proved 
to be a quid pro quo for the services 
rendered. But, in these matters, it will 
be impossible to have an exact correla- 
tionship. The correlationship expected is 
one of a general character and not as of 
arithmetical exactitude.” 


30. The case law on the subject has 
been reviewed by the Supreme Court in 
a recent case, Kewal Krishnan v, State 
of Punjab, AIR 1980 SC 1008 and the 
difference between tax and fee has been 
emphasised, besides pointing out how the 
levy of fee should have reasonable 
nexus to the services rendered by Gov- 
ernment in return. 


31. Examining the question whether 
the levy of licence fee at slab rates and 
the fixation of a fee of Rs, 5,000 for 
quantities of methyl alcohol in excess of 
one lakh of litres is, in any way, im- 
proper, we do not think the fee can be 
considered to be harsh and excessive, It 
cannot be denied that the State has to 
maintain’ a separate machinery, ir- 


respective of the number of ap- 
plicants, for grant of DL2 li- 
cences and for ensuring that the 
licence conditions are fully observed. 


It is equally axiomatic that the greater 
the quantity of spirit that is required by 
a licensee, the greater is the need 
for scrutiny and inspection of the licens- 
ed commodity. If this is borne in mind, 
the attack on levy of licence fee on the 
basis of slab rates cannot be sustained. 
In this connection, we may  appositely 
refer to the view taken in Maschemeijer 
Aromatics (India) Pvt. Ltd. v. State of 
Tamil Nadu, W. P. 2871 and 2872/73 of 
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this court order dt. April 16, 1979" 
about the validity of the imposition of 


licence fee on slab basis. The Division 
Bench held as follows:— 
“Therefore the principal basis on 


which the slab system has been intro- 
duced appears to be substantially to ra- 
tionalise the services pro rata ie., the 
Smaller licensees to pay a smaller 
licence fee and bigger licensees 
to pay a higher licence fee. 
Such a basis or notion cannot be said to 
be foreign to the imposition of licence 
fee. We cannot, therefore, hold the levy 
ot licence fee on the basis of slab sys- 
tem to be bad.” 


32, We are entirely in agreement with 
the above said view, Hence. in our opin- 
ion, the levy of licence fee on the basis 
of slab rates is not open to attack by the 
petitioner, Similarly, the demand of a 
sum of Rs. 5,000 as licence fee for the 
large quantity of methyl alcohol the 
petitioner would be requiring for its in- 
dustry, cannot be considered as harsh or 
excessive, 


33. Before taking up the question of 
gallonage fee, we can conveniently dis- 
pose of the petitioner’s attack on the 
Government’s demand for security depo- 
Sit at the rate of 25 paise per litre. In 
the petitioner’s affidavit the relevant rule 
has not been set out, The relevant rule 
is Rule 9 (vii) (a), It reads as follows— 


“Rule 9 (vii)}— (a) Security:— In the 
case of applications for a licence in 
forms D.L. 1, D.L, 2, D.L, 4, 
D.L. 5, D.L. 6 or D.L. 8, the licensing 
authority, before granting the licence 
shall require the applicant to deposit 
with the Collector in cash or in Govern- 
ment promissory note, National Savings 
Certificate, Post Office cash certificate 
duly endorsed in favour of the Collector 
of the District concerned, as security for 
the due observance of the conditions of 
the licence, a sum calculated at the rate 
of twenty five paise per bulk litre of 
the annual quota proposed to be allowed 


under the licence for denatured spirit 
and/or methylated spirit and/or methyl 
alcohol, in respect of licence in form 


DL 1, DL 2, DL 4 and DL 5, and at the 
rate of fifty paise per litre of the annual 
quota of varnish proposed to be allowed 
under the licence in respect of licences 
in form DL 6, and DL 8. In the case of 
an application for a licence in form 
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DL 1, from a distillery, however. the 
security deposit to be required shall be 
calculated at the rate of five paise per 
bulk litre of the annual quota of dena- 
tured spirit and methylated spirit and 
methyl alcohol. In case- of non-observ- 
ance of the terms of the licence the 
security so deposited may be forfeited 
to Government and the licence cancelled, 
provided that no forfeiture of deposit 
shall be made unless the licensee has 
had a reasonable opportunity of showing 
cause against such a forfeiture: 

Provided that the total amount of 
such security shall not, in each case, ex- 
ceed one lakh of rupees......... 
(Second proviso, introduced by G.O.Ms. 
No, 109, Home dated 14-1-1981, omitted 
as not relevant), 

34. We have extracted the Rule in 
order to point out that the petitioner's 
contention that it will have to pay secu- 
rity deposit at the rate of 25 paise per 
litre for all the 37.50 lakhs of litres 
allotted to it, is not a correct contention 
The maximum amount that has to be of- 
fered as security deposit either in the 
form of cash or Government promissory 
notes National Savings Certificates etc., 
is only Rs. one lakh. Having regard to 
the large quantity of methyl alcohol 
which will be held by the petitioner, 
the deposit of Rs. one lakh by way of 
security, cannot be said to be excessive. 
Though the said amount is liable to for- 
feiture, the liability will occur only if 
the petitioner contravenes any of the 
terms and conditions of the licence and 
that too, only after issue of show cause 
notice to the petitioner, Hence we do 
not think there is any basis for the peti- 
tioner to feel aggrieved about the depo- 
sit of security, 


35. As far as the gallonage fee is 
concerned, the relevant rule is Rule 10 
(ix) and the rule reads as under — 

“A gallonage fee at the rate of twenty 
five paise per litre (or at such other 
rate as may be fixed by the Government 
from time to time) shall be levied on (a) 
denatured  spirit/methylated spirit/me- 
thyl alcohol, exported by holders of 
licences referred to in Rule 4 of these 
rules to other States in the Indian Union, 
or obtained by holders of licences or 
others who are exempted from taking 
out licence under these rules from a dis- 
tillery in the State and (b) denatured 
spirit/methylated spirit/methyl alcohol or 
varnish obtained from sources outside 
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the State. In the former cases, the fee 
shall be paid to the distiller by the pur- 
chaser at the time of purchase of stock 
from the distillery, In the latter case of 
imports, the amount of gallonage fee at 
the above rate calculated for the quan- 
tity proposed to be imported shall be 
paid into the treasury in the district 
concerned and the treasury  receipt/cha- 
lan shall be enclosed with the applica- 
tion for import permit......... uM 


36. This Rule has now been changed 
by G.O.Ms. No. 28 Prohibition and Ex- 
cise, dated 12-5-1981, and it is now pro- 
vided that vend fee shall be payable by 
the holder of the distillery licence under 


Rule 6 of the Tamil Nadu Distillery 
Rules, 1981. 
37. If the matter is viewed in its 


proper perspective, the petitioner’s at- 
tack on the levy of gallonage fee cannot 
be sustained. Methyl alcohol, we have 
already held, lends itself open to be 
treated as an intoxicant by the State 
and, once this position is reached, then 
the State, under its regulatory powers, 
has the right to effectively control all 
forms of activity in relation to methyl 
alcohol. In exercise of such powers, the 
State is empowered to levy gallonage fee 
at a rate prescribed by it. As pointed out 
in Har Shankar v. Dy E. and T. Commr., 
AIR 1975 SC 1121, paras 56 and 59, the 
amount charged on the licensee by way 
of gallonage fee is not a fee properly so- 
called, nor indeed a tax, but is in the 
nature af the price of a privilege, which 
the purchaser has to pay in any trading 
or business transaction. We may usefully 
refer, once again, to State of U. P. v. 
Synthetics and Chemicals Ltd., AIR 1980 
SC 614, because in that case, a similar 
contention was raised regarding the 
vend fee levied by the State of U, P. The 
argument there was that the words ‘fo- 
reign liquor’ cannot be understood as 
including denatured spirit and hence 
vend fee cannot be levied on denatured 
spirit. The Supreme Court observed as 
follows (at p, 625):— 


“We are unable to give the words ‘fo- 
reign liquor’ such a restricted meaning, 
for the word ‘consumption’ cannot be 
confined to consumption of beverage 
alone. When liquor is put to any use such 
as manufacture of other articles the 
liquor is all the same consumed.” 

In our opinion. what applies to denatur- 
ed spirit must also hold good for methyl 
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alcohol. The resultant position will be 
that the petitioner’s attack on the levy 
of gallonage fee cannot also be sustained. 
Hence the petition has to fail on this 
contention also. 

38. For the aforesaid reasons. we 
hold that the Madras Denatured Spirit, 
Methyl Alcohol and Varnish (French 
Polish) Rules 1959, do not suffer from 
want of legislative competence either on 
the ground that methyl alcohol falls out- 
side the purview of Entry 8 of List HI 
of the Seventh Schedule to the Constitu- 
tion or on the ground that methyl alceo- 
hol industry has been included in Entry 
52 of List I of the Seventh Schedule and 
hence subjected to the exclusive control 
of the Union. We also find the attack on 
the levy of licence fee, gallonage fee and 
the provisions relating to security depo- 
sit, to be devoid of substance, Conse- 
quently, the writ petition has to fail and 
it will accordingly stand dismissed. 

39. W.A. No. 8 of 1980 as already 
stated, is directed against the order of 
V. Ramaswami J. in W.M.P. 5832 of 1979 
filed for the purpose of including respon- 
dents 2 to 4 as parties to the writ peti- 
tion. The only ground urged is that for 
the purpose of dealing with the judg- 
ments m W.P, 2871 and 2872 of 1973, 
Tax Case No. 300 of 1974 and W. P. 5465 
of 1975, the appellant will have to refer 
to the Letter of Intent granted to E.LD. 
Parry Ltd., for the manufacture of 
methanol and the application made 
thereunder under the Industries (Deve- 
lopment and Regulation) Act, and hence 
it is absolutely necessary that respon- 
dents 2 to 4 should be added as parties 
to the present writ petition. Since we 
have considered the matter in all rel- 
evant aspects, we do not think it neces- 
sary that the proposed respondents are 
necessary parties to the writ petition. 
Hence the writ appeal also has to fail 
and it will stand dismissed, There will, 
however, be no order as to costs in the 
writ petition or the writ appeal. 

ORDER 


NATARAJAN, J.:—~ 40. Learned coun- 
sel for the petitioner seeks leave ta 
appeal to the Supreme Court 
against our judgment under Art. 133 (1) 
(a) read with Art. 134-A of the Consti- 
tution of India on the ground that sub- 
stantial questions of law of general im- 
portance which need determination by 
the Supreme Court, arise in the case. 
According to the learned counsel, the 
questions of law which need determina- 
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tion by the Supreme Court are as fol- 
lows:— 

1, Whether the State Legislature is 
competent to legislate on methanol/ 
industrial alcohol licensed under the In- 
dustrial (Development and Regulation) 
Act and in respect of which declarations 
have been made under Entry 52 of 
List I? 

2, Whether the State Government has 
no power of (to?) levy gallonage fee on 
methyl alcohol (methanol)/industrial al- 
cohol under Entry 8 and Entry 51 of 
List I1? and 

3. Whether the decision reported in 

tate of U.P. v. Synthetics and Chemi- 
cals Lid., ATR 1980 SC 614 would apply 
to the facts of this case? 

We are not inclined to grant leave, be- 
cause we have followed the decisions 
of the Supreme Court, though not with 
reference to methanol/methyl alcohol, 
regarding denatured spirit falling with- 
in Entries 8 and 51 of List II of the Se- 
venth Schedule to the Constitution and 
the power of the State Government not 
being taken away in spite of the notifi- 
cation of the industry under the Indus- 
trial (Development and Regulation) Act, 
Hence we decline to grant leave and the 
Oral application for leave will stand dis- 
missed, 

Petition dismissed. 


AIR 1982 MADRAS 354 
RATNAM, J, 


Alagammal and others, Appellants v. 
Rakkammal, Respondent. 


Appeal No, 581 of 1977 and Memoran- 
dum of Cross-Objection, D/- 18-6-1982. 

(A) Evidence Act (1 of 1872), S. 114 — 
Births and deaths — Presumption as to 
—~- Village Headman, a disinterested wit- 
hess producing extract of birth register 
and testifying as to entry made by him 
after verifying information received as 
to birth — He also testifying to his 
having attended the marriage of parents 
of the child —- There arises a presump- 
tion as to correct recording of birth, 

(Para 11) 

(B) Evidence Act (1 of 1872), S. 114 — 
Marriage —- Presumption as to, arising 
out of long cohabitation, ig rebuttable. 

Tt is true that law does not favour 
concubinage, but the presumption is in 
favour of a marriage when a man and a 
woman are shown to have cohabjted con- 
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tinuously for a long number of years, 
is a rebuttable one and can be destroyed 
or weakened by the presence of other 
circumstances, (Para 14) 


Where the person with whom marriage 
was alleged to have taken place had al- 
ready been married and the wife had 
given birth to a daughter and at the 
time of alleged marriage persons who 
would have normally atiended the mar- 
riage, if such a marriage had taken 
place, had not been examined and other 
persons, who would have been invited 
to attend the wedding, if such a marri- 
age had taken place, were not invited or 
intimated and no evidence of the woman 
alleged to be married having been treat- 
ed by the community as the wife. was 
made available, no presumption of mar- 
riage could be drawn on the basis of long 
cohabitation. (Para 14) 

(C) Suecession Act (39 of 1925), Ss. 
57 (a), (b), 213, 228 and 270 — Will ex- 
ecuted by Hindu outside India and pro- 
bated there — Obtaining of ancillary pro- 
bate in India is condition precedent for 
claiming right ag executor or legatee 


thereunder, 
With reference to wills executed by a 
Hindu outside India, in res- 


pect of which a foreign probate has also. 


been obtained, the requirement of S. 213 
(1) would be satisfied by obtaining under 
S. 228 an ancillary probate or what is 
termed in English Law’ as the resealing 
of the probate. Otherwise, the proce- 
dural requirement of the lex fori enact- 
ed under S, 213 (1) may not be satisfied 
and it is only with a view to enable par- 
ties claiming under a will executed out- 
side India to make claims with reference 
to properties situate in India, the proce- 
dure under 8. 228 of the Act has been 
prescribed, If this is not so, then as the 
probate obtained in respect of a will ex- 
ecuted in a foreign country would be op- 
erative only within: that country, per- 
sons entitled to other properties under 
the will, which are situate outside the 
country where the will was executed and 
the probate also was obtained would be 
left without any means to assert their 
rights thereto. It must also be remem- 
bered that S. 228 really in the nature of 
an enabling provision and when read 
with S. 270 permits the obtaining of an 
ancillary probate. S. 270 is enacted on 
the principle that the presence of per- 
sonal property of the deceased would be 
sufficient foundation of jurisdiction for 
purposes of granting probate. If. there- 
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fore, S. 213 requires the production of a 
probate as a procedural requirement be- 
fore recognition of the rights to property 
by court under a will either as an ex- 
ecutor or a legatee and if S. 228 read 
with 5. 270 further provide for the ob- 
taining of an ancillary probate in respect 
of wills executed and probated outside 
India for the purpose of enabling the ex- 
ecutors and legatees to assert rights to 
the estate of a deceased in India, thes 
the requirement as to the obtaining of a 
probate in such case in the shape of an 
ancillary probate cannot be stated to be 
unnecessary in view of S. 57 (a) and (b) 
of the Act. AIR 1959 Mad 410, Foll. 
(Para 19) 
(D) Succession Act (39 of 1925), S. -63 
— Execution of will in foreign country 
— Evidence and proof — Adequacy. 
Where in a will executed in a foreign 
country which disinherited the natural 
heir of testator, no reasons for execution 
of the will, such as ill-health of the 
testator were given and one of the at- 
testors who testified to the execution did 
not prove his presence in the country of 
the execution by producing his passport 
and also had admitted to his having beer 
convicted for misappropriation of funds, 
the execution of the will could not be 
Said to have been proved. (Para 22} 


Cases Referred: Chronological Para3 
AIR 1978 SC 1557: 1978 All LJ 199 13 
AIR 1978 All 268 15 
AIR 1976 Punj & Har 24 5 
1972 TLNJ 464 13 
AIR 1971 Mad 330 13 
(1971) 84 Mad LW 280 13 


AIR 1969 Mad 329:81 Mad LW 436 


5 
(1968) 2 Mad LJ 411:81 Mad LW 200 13 


AIR 1962 SC 1471:1962 All LJ 695 


16, 19 
AIR 1961 Andh Pra 320 13, 14 
AIR 1959 Mad 410 15, 16,19 
AIR 1943 Cal 235 16 
AIR 1938 Lah 349 16 
AIR 1937 Sind 34 15 
AIR 1934 Lah 599 15 
(1924) 46 Mad LJ (SN) 8 13, 14 
(1896) ILR 20 Bom 607 19 
(1894) ILR 17 Mad 14 15 


M. Srinivasan,. for K. R. Thiagarajan 
and S. Shahul Hameed, for Appellants; 
G. Subramaniam, for K, Venkatasami 
and K. Govindarajan, for Respondent. 

JUDGMENT.:— Defendants 1 to 5 in 
©. S. No. 32 of 1976, Sub Court, Siva- 
ganga, are the appellants in this appeal. 
The respondent herein instituted thai 
suit as an indigent person for a declara- 
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tion that as heir to her father Velu Am- 
balam, she is entitled to the suit proper- 
ties and for recovery of possession of 
those properties from the appellants, The 
respondent claimed that she is the daugh~ 
ter of late Velu Ambalam and one 
Karupayee (P. W. 5) who were married 
and to whom the respondent was born 
on 3-11-1943, at Amaravathi Pudur, 
where all of them were living together 
till 1950. According to the case of the 
respondent, the first appellant, whose 
children are appellants 2 to 5, was the 
daughter of the sister of Velu Ambalam 
and she was brought into the family to 
be of assistance but later Velu Ambalam 
developed intimacy with her as a result 
of which appellants 2 to 5 were born. 
There was no marriage between Velu 
Ambalam and the first appellant, accord- 
ing to the respondent, The further case 
of the respondent was that due to the 
instigation of the first appellant, she and 
her mother Karupayee (P. W. 5) the le- 
gally wedded wife of Velu Ambalam, 
were driven out of the house some time 
in 1950 and a few years thereafter Karu- 
payee (P. W. 5) married one Subbiah 
Ambalam of Ariyakudi, who also later 
died. The respondent stated that she 
lived with her maternal grandmother 
for sOme time and on her death, the re- 
spondent had been living with her 
maternal aunt, On the death of Velu 
Ambalam on 27-3-1973, according to the 
respondent, she was his only legal heir 
and, therefore, she became entitled to 
all the properties which belonged to her 
father Velu Ambalam. ‘The respon- 
dent also claimed that B Schedule pro- 
perties stood in the name of the first ap- 
pellant, they were realy acquisitions be- 
nami in her name by Velu Ambalam. 
Claiming that she is the sole heir to her 
deceased father Velu Ambalam, the re- 
spondent laid the suit for a declaration 
that A and F Schedule properties in 
the plaint belong to her as heir to Velu 
Ambalam and also for recovery of pos- 
session of the same from the appellants 
and for mésne profits. 


2. On behalf of appellants 3 to 5, who 
were defendants 3 to 5 in the suit, the 
first appellant filed a written statement 
and this was adopted by the second ap- 
pellant, who was the second defendant 
in the suit. The first appellant stated that 
Karupayee (P. W. 5) was not the legally 
wedded wife of the deceased Velu Am- 
balam and that the respondent was not 
his daughter, The driving out of Karu- 
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payee (P. W. 5) and the respondent from 
the house by the first appellant was de- 
nied. The first appellant claimed that 
she is the legally wedded wife of Velu 
Ambalam and that the other appellants, 
namely, appellants 2 to 5, are the legi- 
timate children born to her through Velu 
Ambalam out of such lawful wedlock. 
The details of the properties given in 
the plaint were stated to be not correct. 
As regards B Schedule properties, the 
first appellant claimed those properties 
to be her absolute properties, but that 
the rest of the properties belonged to 
Velu Ambalam. The appellants also set 
up a will dated 19-12-1965 stated to have 
been executed by Velu Ambalam under 
which he bequeathed all his properties 
to the children of the first appellant ap- 
pointing her and others as executors, and, 
therefore, they claimed that the respon- 
dent will not be entitled to any of the 
properties of Velu Ambalam either as his 
heir or even otherwise. 


3. On the aforesaid pleadings of the 
parties, the learned Subordinate Judge 
framed the following issues and addi- 
tional issues for trial— 

1, Whether the plaintiffs (respon- 
dent’s) mother Karupayee was the legal- 
ly wedded wife of Velu Ambalam and 
plaintiff (respondent) was born to them? 

2. Whether first defendant (first ap- 
pellant) was married to Velu Ambalam 
and even if the marriage is true, is such 
marriage valid? 

3. Whether plaintiff (respondent) is 
the sole heir to Velu Ambalam? 

4. What are the properties 
Velu Ambalam? 

5. To what relief if any is the plaintiff 
(respondent) entitled? 
Additional issue 

1976:— 

6. Whether the will dated 19-12-1965 
executed by Velu Ambalam propounded 
by defendants (appellants) is true and 
valid?” , 

4. Before the lower court, on behalf 
of the respondent Exs. A-1 to A-6, were 
marked and P.Ws. 1 to 5 were examined, 
while, on behalf of the appellants, Exs. 
B. 1 to B. 6 were filed and D. Ws. 1 to 3 
were examined. On a consideration of 
the oral as well as the documentary evi- 
dence, the court below found that a 
valid marriage between Velu Ambalam 
ond Karupayee (P. W. 5) had been esta- 
blished and that the respondent was born 
to them out of such lawful wedlock. In 
considering the question of the marriage 
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of the first appellant to Velu Ambalam, 
the court below found that there was no 
acceptable evidence of any marriage b€- 
tween the first appellant and Velu 
Ambalam and that such a marriage could 
not also be presumed from the cohabita- 
tion of the first appellant with Velu 
Ambalam and the begetting of children, 
as the evidence established clearly a 
valid marriage between Velu Ambalam 
and Karupayee (P. W, 5) Dealing with 
the truth and validity of the Will dated 
19-12-1965 stated to have been executed 
by Velu Ambalam, the court below found 
that the Will in question was a foreign 
will and that the obtaining of a probate 
in a foreign country would not be a suffi- 
cient and that, therefore, in the absence 
of obtaining letters of administration 
from a competent court in India, the Will 
will not have any effect as against the 
respondent, who had been proved to be 
the daughter and sole heir of Velu Am- 
balam, Regarding the properties of Velu 
Ambalam, it was found by the Court 
below that there was no evidence of be- 
nami acquisitions by Velu Ambalam in 
the name of the first appellant in rela- 
tion to the B schedule properties apart 
from a bare averment to that effect in 
the plaint and that, therefore, those pro- 
perties will not be available to the re- 
spondent as properties belonging to Velu 
Ambalam, Likewise, as regards the pro- 
perties comprised in schedules C and E, 
no evident was let in tc show the avail- 
ability of those properties and conse- 
quently only the rest of the properties 
comprised in A-1 and A-2 schedules were 
held to belong to Velu Ambalam and 
also available. In view of the status of 
the respondent as the sole heir and 
daughter of the deceased Velu Amba- 
lam, she was declared entitled to and re- 
cover possession of A-I and A-2 sche- 
dule properties only and accordingly the 
suit was decreed in part, The relief of 
mesne profits prayed for by the respon- 
dent was negatived. It is the correctness 
of this decree that is challenged by the 
appellants in this appeal while, the re- 
spondent has preferred the Memoran- 
dum of Cross Objections in so far as the 
decree of the court below did not grant 
her the relief of mesne profits, 


5. Mr: M. Srinivasan, the learned 
counsel appearing on behalf of the ap- 
pellants, contended that there is no ac- 
ceptable evidence regarding the marriage 
between Velu Ambalam and Karuppa- 
yee (P.W. 5) and that, 
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conclusion of the court below is 
erroneous, In this connection, the learn- 
ed counsel pointed out that the evidence 
of P.Ws. 1 and 4 accepted by the court 
below is not reliable, as they were per- 
sons brought by one Srinivasan the 
maternal uncle of the respondent, who 
was conducting the case on her behalf. It 
was also stated that it was strange that 
no attempt was made to bring about a 
mediation between Velu Ambalam and 
Karupayee (P.W. 5) when disputes arose 
between them owing to the first appel- 
lant having come into the house-hold 
and this would also establish according 
to the learned counsel for the appellants, 
that there was no marriage between 
Velu Ambalam and Karuppayee (PW 5) 
and that they were also not living as 
man and wife. Attention was also drawn 
to the circumstance that the entry in 
Ex, A-l was not made by P.W. 1 and 
that that entry has not been established 
to relate to Velu Ambalam. It was also 
the endeavour of the learned counsel for 
the appellants to show that Ex, A-2 
the birth register extract of the respon- 
dent herein, no doubt referred to the 
birth of a daughter to Velu Ambalam 
and Karuppayee, but that the first appel- 
lant was also known as Karupayee and 
Ex. A-2 referred to a female child born 
to Velu Ambalam and the first appel- 
lant, who later died as shown by Ex. B-1, 
and, therefore, the respondent cannot 
claim the properties of Velu Ambalam 
as his heir. In this connection, the learn- 
ed counsel for the appellants relied upon 
the decisions in Nagayaswami Naidu v, 
Kochadai Naidu, (1968) 81 Mad LW 436: 
(AIR 1969 Mad 329) and Hazara Singh 
v. Attar Kaur, AIR 1976 Punj and Har 
24 and pointed out that the entries in 
Ex, A-2 would not by themseives by con- 
clusive, unless supplemented by other 
evidence and that, in this case, there 
was no such evidence and, therefore, 
the entry in Ex. A-2, cannot be relied 
upon to establish that the respondent 
was the daughter of Velu Ambalam and 
Karupayee (P.W. 5). 


6. On the other hand, 
counsel for the respondent drew 
tion to the specific case of the respon- 
dent as set out in paragraph 3 of the 
plaint to the effect that Velu Ambalam 
married Karupayee (P.W. 5) and that 
after the marriage both of them were 
living together and the respondent was 
born to them on 3-11-1943 in Amara- 
vathi Pudur and that they were all liv- 


the learned 
atten- 
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ing together in that place till 1950 as 
members of one family. According to 
the learned counsel for the respondent, 
P.Ws. 1, 2 and 4 had attended the marri- 
age between Velu Ambalam and Karu- 
payee (P.W. 5) and their evidence is en- 
titled to acceptance, especially when that 


evidence had been accepted by 
the court below and no rea- 
sons have been stated as to 


why their evidence ought not to be ac- 
cepted, It is also further pointed out by 
the learned counsel for the respondent 
that there is absolutely nothing to dis- 
credit the evidence of P.Ws. 2 and 4 as 
regards the marriage of Velu Ambalam 
with Karupayee (P.W. 5). The entries in 
Ex. A-1 according to the learned counsel 
for the respondent corroborate the evi- 
dence of P.Ws, 1, 2 and 4, to the effect 
that Velu Ambalam was married to 
Karupayee (P.W. 5), and that a daughter 
was born to them, It is also further 
pointed out that Ex. A-2, admittedly re- 
lated to the daughter born to Velu Am- 
balam which had been registered by 
P.W. 1, after enquiry and that, there- 
fore, it is established beyond doubt that 
the respondent is the daughter of Velu 
Ambalam born to him and Karupayee 
(P.W. 5), The learned counsel would also 
submit that even if, according to the ap- 
pellants, Ex. A-2 refers to a daughter of 
Velu Ambalam, then it was for the ap- 
pellants to show that the first appellant 
is Karupayee referred to therein and 
also that Ex. B-1 relates to the demise 
of the child born to Velu Ambalam and 
the first appellant which has not been 
done, as Ex, B-1 was marked only in the 
course of the cross-examination of P.W. 
1 and there is nothing therein to show 
the names of the parents of the deceas- 
ed child. It is also further contended 
that the child whose death is registered 
under Ex. B-f is shown to be of 2 years 
at the time of its death on 10-9-1950 and, 
therefore, obviously it could not have 
any reference whatever to the child 
whose birth has been registered under 
Ex. A-2, The absence of any suggestion 


to P.W, 1 that Ex. B-1 relates to the 
child referred to in Ex, A-2 is also 
strongly relied upon. 

7. The first and the foremost ques- 


tion that has to be decided is, whether 
there was a marriage between Velu Am- 
balam and Karupayee (P.W. 5). In this 
connection, the evidence that has been 
placed before the court by the respon- 
dent is that of P.Ws: 1, 2, 4 and 5 and the 
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enumeration register Ex. A-1, and the 
certified extract from the register of 
births under Ex. A-2 relating to the 
birth of the respondent, As against this, 
D.Ws. 1 and 3 would claim that there 
was no marriage between Velu Amba- 
lam and Karupayee (P.W. 5), but that 


there was only one marriage between 
Velu Ambalam and the first appellant 
Alagammai alias Karupayee. Necessari- 


ly, therefore, the oral evidence has to be 
scrutinised in the light of the documen- 
tary evidence to ascertain which version 
is true and more probable. 


8 P.W. 1 at the relevant time, was 
the Headman of Ariyakudi group which 
included Amaravathi Pudur village, 
where Velu Ambalam was residing, He 
would state that Ex. A-1 which is the 
ration account signed by the concerned 
officer would show the names of the 
members of the family of Velu Amba- 
lam, which includes that of P.W. 5 as 
well as the respondent herein P.W. 3. 
He has clearly stated that he attended 
the marriage of Velu Ambalam with 
Karupayee (P.W. 5) and also that the 
respondent was born in 1943, Regarding 
the entry of the birth of the respondent 
under Ex, A-2, P.W. 1 has stated that 
he made the entries on information re- 
ceived from the Thalayar: after verifica- 
tion and the girl whose birth had been 
registered by him is the daughter of 
Velu Ambalam and Karupayee (P.W. 5). 
In the course of his crcss~examination, 
he has reiterated that the respondent 
was born to Velu Ambalam and Karu- 
payee (P.W. 5). He would also say that 
there were two Velu Ambalams, one of 
whom was M. Velu Ambalam, who died 
and that he does not know whether he 
had a child by name Rakkammal. Ex. 
B-1, according to P.W. 1, relates to the 
death of a female child of the name 
V. Rakkammal. In the course of his fur- 
ther cross-examination, P.W, 1 has stat- 
ed that Velu Ambalam was adopted in 
1935-36 and got married at Sarasipatti 
in 1936-37 and that the birth of the only 
child to Karupayee (P.W. 5) was regis- 
tered by him after enquiry. He would 
also admit that Karupayee (P.W. 5) is 
his Pangali’s daughter and that after 
marriage there were misunderstandings 
between Velu Ambalam and Karupayee 
(P.W. 5) and later Karupayee (P.W. 5) 
married one Subbiah Ambalam of Ariya- 
kudi. A suggestion that the respondent is 
not the daughter of Velu Ambalam that 
Karupayee (PW 5) is not the wife of 


à 
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Velu Ambalam, but that the first appel- 
lant alone is the wife, has been denied 


by him. P.W, 2 is a resident of Amara- 
vathi Pudur and belongs to a different 


caste, He has given evidence about his 
having known Velu Ambalam and his 
wife Karupayee (P.W. 5) and also the 


respondent as their daughter, Velu Am- 
balam, according to P.W., 2 owned lands 
adjacent to his. He would also speak to 
his having attended Velu Ambalam’s 
marriage with Karupayee (P.W. 5) and 
the birth of the respondent to them. He 
has stated that he does not know whe- 
ther the first appellant had married Velu 
Ambalam. In the course of his cross- 
examination, he had reiterated the mar- 
riage between Velu Ambalam and Karu- 
payee (P.W. 5) 40 years back, He also 
admitted owning substantial properties. 
P.W. 4 is another Pangali of Velu Amba- 
Jam and he has stated that he attended 
the marriage of Velu Ambalam with 
Karupayee (P.W. 5) and also that the 
respondent was born to them, He would 
deny any marriage between the first ap- 
pellant and Velu Ambalam. He would 
further state that Velu Ambalam and 
Karupayee lived for about 3 years and 
the respondent was born to them and 
thereafter the first appellant was brought 
which gave rise to misunderstandings 
resulting in P.W. 5 and the respondent 
being driven out. His further evidence is 
to the effect that Velu Ambalam was a 
close relation of his and that he had also 
gone to Malaya and was living at a dis- 


© tance of 40 miles from the place where 


Velu Ambalam was staying. In the 
course of his  cross-examination he 
would reiterate Velu Ambalam’s mar- 
riage with Karupayee (P.W. 5) and their 
living as husband and wife for 2 or 3 
years and the birth of the respondent 
and their coming over to Amaravathi 
Pudur. He is positive that the name of 
the first appellant is not Karupayee. 
P.W. 5 is Karupayee herself and she 
has spoken to the marriage between 
Velu Ambalam and herself and also the 
birth of the respondent to them. She 
would state that the first appellant who 
was none other than the sister’s daughter 
of Velu Ambalam was brought to do the 
household work, but that Velu Ambalam 
later developed intimacy with her as a 
result of which misunderstanding arose 
which resulted in her being driven out 
of the house, She would state that the 
respondent was entrusted to her mother 


io be looked after and that she married 
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again. In the course of cross-examina- 
tion P.W, 5 had denied that Rakkammal 
referred to in Ex. B-1 is her daughter, 
who died in 1950, She has also stated that 
Velu Ambalam was giving out that he 
had married the first appellant, A sug- 
pestion that the first appellant gave birth 
to Rakkammal who died in 1950, was 
denied by her. 


9. As against this evidence, the first 
appellant examined as D.W., 1, has stat- 
ed that her name is Alagammai alias 
Karupayee and that her maternal uncle 
Velu Ambalam married her when she 
Was 15 or 16 years old and Velu Amba- 
lam was ll years older than herself, The 
Marriage, according fo her, was 6 years 
after the adoption and the birth of the 
daughter was in the next year, and on 
her death, the second appellant was 
born, She is positive that no steps were 
taken to record these births and deaths. 
She would deny that Karupayee (P.W. 5) 
is the wife of Velu Ambalam and that 
the respondent is their daughter. In the 
course of cross-examination D.W., 1 ad- 
mitted that there was no record to show 
that she was also known as Karupayee. 
She has stated that Velu Ambalam did 
not marry P.W. 5 and that they did not 
live as man and wife. She would speak 
to the adoption of Velu Ambalam by his 
sister though she would say that the 
year of adoption is not known, She 
would add that the year of her marriage 
is not known to her and that no invita- 
tions were issued for the marriage. She 
would reiterate that a child was born 
the year after the marriage but that the 
year of the birth of the child is not 
known, She would claim that the first 
child was alive for 7 or 8 years and after 
its death, five children were born to her. 
She reiterated that there was no record 
of any of the births or death. She deni- 
ed that the respondent was the daughter 
of Velu Ambalam and that she was a 
heir of her father. D.W. 3 is the elder 
brother of Velu Ambalam. He would 
speak to the adoption of Velu Ambalam 
and his marriage 30 or 35 years’ back. 
According to him, two years after his 
marriage, the marriage of Velu Amba- 
lam took place, He would depose that 
the first appellant Alagarmmai was also 
known as Karupayee and that he was 
present at the time of the marriage be- 
tween Velu Ambalam and the first ap- 
pellant, which was celebrated according 
to caste rites. According to him, his 
relations had also come to attend the 
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marriage. He is positive that Karupayee 
(P.W. 5) was not married to Velu Amba- 
lam and that the respondent is not the 
daughter. of Velu Ambalam, In the 
course of cross-examination, D.W. 3 has 
admitted that there are no records to 
show that the first appellant Alagammai 
was also known as Karupayee. He would 
further admit that the year of marriage 
of Velu Ambalam with Alagammai is 
not known, though a child was born the 
year after the marriage. According to 
him, no invitation cards were issued for 
the marriage and others who had attend- 
ed the marriage are all alive. No letters 
were sent to relations, according to D.W. 
3, regarding the marriage of Velu Amba- 
lam with Alagammai. D.W. 3 would also 
add that Velu Ambalam did not marry 
Karupayee (P.W. 5) and that he does 
not know whose daughter the respon- 
dent is. 


10. P.W. lis a disinterested person 
well acquainted with Velu Ambalam 
and he has produced Ex. A-1, which is 
the ration account and had also entered 
the birth of the respondent under Ex. 
A.2 on 3-11-1943. He has clearly spoken 
to the marriage between Velu Ambalam 
and P.W. 5 in 1936-37. P.W. 5 in his Pan- 
gali’s daughter, There is nothing which 
improbabilises the evidence of P.W. 1, 
either with reference to his having at- 
tended the marriage between Velu Am- 
balam and Karupayee (P.W. 5) or his 
having entered the birth of the respon- 
dent under Ex. A.2 on 3-11-1943, after 
verifying the information received from 
the Thalayari Pechimuthu, who had 
since died, no motive has been attributed 
to P.W. 1. Nothing has been stated as 
to why the evidence of P.W., 1 should 
not have been accepted. His evidence is 
clear and cogent and clearly establishes 
the marriage between Velu Ambala~ 
and P.W. 5 at Sarasipatti, The evidence 
of P.W. 2 who owned lands adjacent to 
that of Velu Ambalam is convincing and 
he is also a person who had attended 
the marriage of Velu Ambalam with 
Karupayee (P.W. 5) and who is acquaint- 
ed. with the birth of the respondent to 
them. He is a person of substance and 
even as against P.W. 2 nothing has 
been suggested which would render his 
evidence regarding his having attended 
the marriage of Velu Ambalam with 
Karupayee (P.W. 5) and the birth of the 
respondent to them unacceptable. P.W. 4 
is a Pangali of Velu Ambalam and Velu 
Ambalam was related to him as his 
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paternal uncle Rakkappan’s son and his 
evidence is also to the effect that he at- 
tended the marriage of Velu Ambalam 
with Karupayee (P.W. 5) and that the 
respondent is the daughter born of such 
marriage, It has no doubt been elicited 
in the cross-examination of P.W. 4 that 
he had been convicted for the consump- 
tion of arrack. But that does not detract 
from the truth of his version as a close 
Pangali of Velu Ambalam who had at- 
tended the marriage. Thus, the evidence 
of P.Ws. 1, 2 and 4 clearly establishes 
the marriage between Velu  Ambalam 
and P.W, 5 and also the birth of the re- 
spondent to them. 


ii. The plea of the appellants that 
there is no evidence regarding the mar- 
riage between Velu Ambalam and P.W. 
5 is thus without substance. P.Ws. 2 and 
4 are Pangalis who had attended the 
marriage and P.W. 2 is an utter stranger 
who also attended the marriage and in 
the absence of anything against the 
acceptance of their testimony, their evi- 
dence has got to be accepted. It is also 
seen that this evidence is corroborated 


by the documentary evidence in 
this case. Ex. A-I is the enume- 
ration register relating to the vil- 


lage in the Ariyakudi group and this has 
been prepared in the year 1944. Entry 
No. 311 therein relates to Velu Amba- 
lam. It has also been verified and initial- 
led by the concerned officer on 14-12- 
1944. Therein, the members of the family 
of Velu Ambalam have been shown as- 
Karupayee, Kanthan and Rakkammal, 
P.W. l’s evidence is to the effect that 
Karupayee referred to therein is Velu 
Ambalam’s wife and Rakkammal is none 
other than the respondent and that 
Kanthan was the servant of Velu Am- 
balam. Though P.W. 1 would say that 
Karupayee was not described as the 
Wife of Velu Ambalam as such, yet, by 
reason of her name having been enter- 
ed in the appropriate column, her rela- 
tionship as the wife of Velu Ambalam is 
made out. It may be that Ex. A.I had 
not been produced from proper custody. 
But even so, it must be remembered 
that it has been produced by the con- 
cerned village Headman, who was in 
charge of the village in the year 1944, 
when there was no reason whatever for 
anybody, more so for a public officer to 
have made. any false entries therein. Ex. 
A.2 shows that the birth of a female 


child on 3-11-1943 has been registered. 
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Under column 8, father’s name has been 
shown as Velu Ambalam, son of Rakka- 
pan Ambalam, while the mother’s name 
under column 9 has been entered as 
Karupayee, The informants name is 
Pechimuthan, With reference to the en- 
tries in Ex, A-2, it has already been seen, 
that even the counsel for the appellants 
had not disputed the name of the father 
as Velu Ambalam, though the first ap- 
pellant would claim that it related to a 
child born to her through Velu Amba- 
lam but “later died. If the reference in 
Ex, A-2 to Velu Ambalam is correct, 
then it is for the first appellant to estab- 
lish that Karupayee, referred to therein 
is herself, It is not the stand of the first 
appellant in her written statement that 
she was also known as Karupayee. It 
has already been seen how in the evi- 
dence of the first appellant, examined as 
D.W. 1, she had clearly admitted that 
no steps were taken either to record the 
births or the deaths and also that there 
was no record to show that her name is 
Karupayee. If,. therefore, even according 
to D.W. 1,.the birth or the death of the 
children were not recorded and there 
was no record to show that her name is 
Karupayee, then the irresistible conclu- 
sion is that Ex. A-2 refers to the only 
Karupayee, who is P.W. 5 and the entry 
therein relates only to the respondent. 
It is necessary in this connection to ad- 
vert to the stand taken by the appellant 
in relation to the entries under Ex, A-2 
in the light of Ex. B-l. The entry relat- 
ing to the birth of a daughter to Velu 
Ambalam and Karupayee (P.W. 5) under 
Ex. A-2, was made by P.W. 1 after veri- 
fication of the details. Ex. B-1. accord- 
ing to the appellants, related to the 
death of the child whose birth was re- 
corded under Ex, A-2, and that, accord- 
ing to them, was the first daughter born 
to Velu Ambalam and the first appellant. 
It has earlier been seen from the admis- 
sion of D.W. 1- that births and deaths 
had not been recorded and, therefore, in 
the light of her own evidence Ex. B-I 
cannot refer to: the child born to Velu 
Ambalam and the first apnellant, whose 
birth has been registered under Ex. A-2. 
and who subsequently died which had 
been registered under Ex. B-1l. . Apart 
from this, it is curious that the names of 
the parents of Rakkammal whose death 
has been registered under Ex. B-1 -has 
not been given at all and, therefore, 
there is no knowing whether Rakkammal 
whose name is found in Ex. B-1 - was 
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actually the daughter of- the first appel- 
lant and Velu Ambalam as claimed by 
the appellants, In addition, it is seen 
that the child whose death has been 
registered under Ex. B-1 is stated to 
have been two years old at the time of 
its death, Therefore, that child must 
have been born in 1948 or so. It is seen 
from the evidence of D.W. 1 that 6 years 
after the adoption of Velu § Ambalam. 
the marriage had taken place. The evi- 
dence of P.W. I is to the effect that the 
adoption of Velu Ambalam was in 1936 
and if the version of D.W. 1 is to be ac- 
cepted, then Velu Ambalam should have 
married the first appellant some time in 
1942 and her specific evidence is that 
the child was born the next year of her 
marriage, that is, in 1943 and died later. 
If that be so, the child should have been 
7 years old at the time of his death and 
not 2 years as stated in Ex. B-1. There 
is thus an inconsistency in the oral testi- 
mony of D.W. 1 and Ex. B-2. From the 
foregoing it is evident that the child 
whose birth has been registered in Ex. 
A-2 is not the same child whose death 
has been registered in Ex.. B-1. This 
would establish that the appellants are 
merely attempting to take advantage of 
the name Rakkammal found in Ex, B-1, 
and spin out a possible defence on that 
basis which has not been established at 
all. The Court below was quite justified, 
therefore, in concluding on the basis of 
the evidence of P.Ws, I, 2 and 4, and 
also the entries in Exs. A-l and A-2, 
that Velu Ambalam had married Karu- 
payee (P.W. 5) and that the respondent 
herein was the daughter born out of such 
wedlock. 


12. It now remains to consider the 
question of the marriage of the first ap- 
pellant with Velu Ambalam. It must be 
noticed that P.W. 1 has stated that Velu 
Ambalam was married to Karupayee 
(P.W. 5) sometime in 1936-37 and that 
the first appellant was only a concubine 
of Velu Ambalam, P.W, 2 would state 
that he does not know whether the first 
appellant was married to Velu Amba- 
lam. P.W. 3, a close Pangali of Velu 
Ambalam, has clearly stated that the 
first appellant was not married to Velu 
Ambalam P.W.5 has given evidence as 
regards the circumstances under which 
the first appellant’ came to the household 
of Velu Ambalam and how subsequently 
Velu' Ambalam developed illicit intimacy 
with: her, Even in the course: of her 
cross-examination P.W. 5 has stated that 
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Velu Ambalam was giving out that he 
had married. the first appellant. The evi- 
dence of the first appellant examined as 
D.W. 1, as regards the marriage between 
her and Velu Ambalam is not very con- 
-vincing, Though in the course of chief 
examination D.W, 1 has stated that 6 
years after the adoption of Velu Amba- 
lam she was married to him, she was 
not in a position to give either the year 
of adoption of Velu Ambalam or the 
year of her own marriage with Velu 
Ambalam. It is the further evidence of 


D.W. 1, that no invitations were given 
for her marriage with Velu Am- 
balam. D.W. 3, who is none other 


than the brother of Velu Ambalam, was 
frank to confess that the year of marri- 
age of the first appellant with Velu Am- 
balam is not known and that no invita- 
tion cards for the marriage between the 
first appellant and Velu Ambalam had 
been issued. Though according to D.W. 3, 
other persons who had attended the mar- 
riage are alive, none of them had heen 
examined. He also admitted that there 
was no letter to the relations regarding 
Velu Ambalam’s marriage with the first 
appellant. In short, the evidence in rela- 
tion to the marriage between the first 
appellant and Velu Ambalam is only the 
oral evidence of D.Ws, I and 3. It is 
strange that D.Ws. 1 and 3 are unable 
to even recall the year of marriage of 
Velu Ambalam with the first appellant. 
It is more strange that though other 
persons who had attended the marriage 
of Velu Ambalam with the first appel- 
lant are stated fo be alive, no indepen- 
dent witness had been examined on be- 
half of the appellants to establish the 
marriage between the first appellant and 
Velu Ambalam, No invitations for the 
marriage between the first appellant and 
Velu Ambalam had been sent to any- 
body. D.W. 3 would even go to the ex- 
tent of saying that no letters even were 
sent to the relations regarding the mar- 
riage of the first appellant with Velu 
Ambalam, It is surprising that the mar- 
riage between the first appellant and 
Velu Ambalam should have been con- 
ducted in such a secret manner, the 
reasons for which are not known. In the 
normal course, one would expect invita- 
tions to be sent not only to close rela- 
tions but also other outsiders and inti- 
mation with reference to the marriage 
to others as well, The evidence of persons 


who had attended the marriage would be 


a strong circumstance to establish the 
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celebration of marriage between the first 
appellant and Velu Ambalam. In its ab- 
sence, it is rather difficult to accept the 
case of the first appellant that she was 
married to Velu Ambalam six years 
after his adoption, when even the year 
of adoption and marriage do not clearly 
appear from her evidence. The conclu- 
sion is, therefore, irresistible that there 
was no marriage between the first appel- 
lant and Velu Ambalam, 


13. The question of drawing a pre~ 
sumption in favour of marriage between 
the first appellant and the deceased 
Velu Ambalam may now be considered. 
As regards this, the learned counsel for 
the appellants contended that the reci- 
tals in the will Ex, B-2, executed by 
Velu Ambalam on 19-12-65 describe the 
first appellant as his wife and she has 
also been referred to as Alagammai Am- 
mal alias Karupayee Ammal and that 
this would establish that the first appel- 
lant was known by both the names and 
was also the wife of Velu Ambalam. The 
circumstance that the first appellant and 
Velu Ambalam had been living together 
as man and wife and had brought forth 
appellants 2 to 5 as their children was 
strongly relied upon for the purpose of 
drawing a presumption that such co- 
habitation was pursuant to a marriage 
between the first appellant and Velu 
Ambalam. Reliance in this connection 
was also placed by the learned counsel 
for the appellants upon the decision in 
Rajagopal Pillai v. Pakkiam Ammal 
(1968) 2 Mad LJ 411; Sivachakravarthi 
v. Sivasankaran, (1971) 84 Mad LW 280; 
Raghuvir Kumar v. Shanmughavadivu, 
AIR 1971 Mad 330 and Badri Prasad v. 
Dy, Director, Consolidation, AIR 1978 
SC 1557. In meeting this argument, the 
learned counsel for the respondent con- 
tended that the non-mention of the 
name of PW 5 or that of the respondent 
as the wife or daughter of Velu Amba- 
lam in his will or the mention of the 
first appellant as the wife of Velu Am- 
balam in the will would not be decisive, 
especially when the very will is being 
questioned and further the evidence ad- 
duced on behalf of the appellants does 
not probabilise the marriage between the 
first appellant and Velu Ambalam. In 
addition, it is also pointed out that there 
is no acceptable independent evidence of 
any marriage having been celebrated 
between the first appellant and Velu 


Ambalam and having regard to the mar- 
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riage between Velu Ambalam and Karu- 
payee (PW 5) which has been establish- 
ed on the evidence to have taken place 
in 1936 or 1937, there cannot be any 
presumption in favour of a second mar- 
riage by the cohabitation of the first ap- 
pellant with Velu Ambalam, In this con- 
nection, the learned counsel for the re- 


spondent relied upon the decisions in 
S. A. 592 of 1921: ({1924) 46 Mad LJ 
(SN) 8) Nagarajamma v, State Bank 


of India, AIR 1961 Andh Pra 320 and 
Kumarayya Chettiar v. Cheyyalachi, 
1972 TLNJ 464, 


14. It is true that law does not favour 
concubinage, but that the presumption is 
in favour of a marriage when a man and 
a woman are shown to have  cohabited 
continuously for a long number of 
years, though such a presumption is a 
rebuttable one and can be destroyed or 
weakened by the presence of other cir- 
cumstances, It has already been found 
on the evidence that there was a marri- 
age between Velu Ambalam and Karu- 
payee (PW 5), The question is, whether 
in view of this, the presumption of a 
marriage between Velu Ambalam and 
the first appellant can be drawn merely 
from their having cohabited as man and 
wife, even though there is no evidence 
adduced in proof of a marriage. In this 
case, there are certain circumstances 
which not only militate against the 
drawing of such a presumption, but even 
negative the same. Velu Ambalam had 
already been married to Karupayee 


(PW 5) and she had given birth to a 
daughter, the respondent herein, on 
3-11-1943. It is the evidence of DW 1, 


that persons who would have normally 
attended the marriage, if such a marri- 
age had taken place, had not been 
examined and other persons, who would 
have been invited to attend the wedding, 
if such a marriage had taken place, were 
not invited or intimated. No evidence of 
the first appellant having been treated 
by the community as the wife of Velu 
Ambalam has been made available, Ex- 
cepting for the solitary instance in 1965 
in the will Ext. B. 2, which is also ques- 
tioned by the respondent, there had 
been no occasion of any acknowledgment 
by Velu Ambalam that the first appel- 
lant is his wife. The aforesaid circum- 
stances coupled with the facts that Velu 
Ambalam had already been married to 
Karupayee (PW 5) would totally destroy 
the presumption in this case. No doubt, 
the decisions relied on by the learned 
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counsel for the appellants would alll 
support the drawing of such a presump- 
tion because the law does not favour 
concubinage, But such a presumption is 
rebuttable presumption and not an abso- 
lute one, more so in the present case, 
because Velu Ambalam had been already 
married to Karupayee (PW 5). In such 
case, it has been pointed out in S. A, 592 
of 1921: ((1924) 46 Mad LJ (SN) 8) that 
the presumption of a marriage from re- 
pute arises only where the evidence 
shows that the parties were living toge- 
ther for a sufficiently long period and 
were treated as husband and wife by 
their relations and the public, but that 
where a man had already married a 
woman and had children by her, there 
is no presumption that another lady 
with whom he is said to have lived is 
his wife or his children by her are legi- 
timate, To similar effect is the decision 
in Nagarajamma v. State Bank of India, 
AIR 1961 Andh Pra 320. Therein, it is 
pointed out that no doubt the presump- 
tion of law is in favour of marriage and, 
against concubinage, but where a _ per-! 
son is already married, no presumption! 
of a second marriage arises by reason of| 
long cohabitation, In the present case.! 
apart from the fact that the circum-! 
stances pointed out earlier considerably 
weaken the drawing of such a presump-! 
tion, there is really no scope for such’ 
a presumption at all. 


15 The learned counsel for the ap- 
pellants next contended that Velu Am- 
balam had executed a will under Ex.B.2 
dated 19-12-1965 bequeathing the pro- 
perties in favour of the appellants here- 
in and that the execution of the will had 
also been found by the court below and. 
therefore, the respondent ought to have 
been non-suited on this ground. As part 
of this submission, the learned counsel 
for the appellants stated that no probate 
in respect of the will of Velu Ambalam 
is required to be obtained, as under 
S. 213 (2) of the Indian Succession Act. 
the provisions of Sec, 213 would apply 
only in the case of wills made by any 
Hindu, Buddhist, Sikh or Jain falling 
under clauses (a) and (b) of S. 57 of the 
Indian Succession Act, In this case, ac- 
cording to the learned counsel, the will 
executed by Velu Ambalam would not 
fall either within clause (a) or clause (b) 
of S. 57 and there is therefore no scope 
for invoking S. 213 (1) of the Indian 
Succession Act, which requires a probate 
in order to establish rights under a will 
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in a court either as executor or legatee. 
In addition, it was the further submis- 
sion of the learned counsel for the ap- 
pellants that S. 228 of the Indian Suc- 
cession Act does not compel the obtain- 
ing of a probate and that, therefore, the 
court below was in érror in holding that 
the will under Ex.B.2 will have no ef- 
fect as against the respondent, who has 
been established to be the heir 
of Velu Ambalam. The decision 
in Manasing v. Amad Kunhi, 
(1894) ILR 17 Mad 14, was stated by 
the learned counsel for the appellants 
to have been rendered prior to the pass- 
ing of the Indian Succession Act and 
would, therefore, be inapplicable. The 
learned counsel for the appellants also 
relied upon the decisions in Sohan Singh 
v. Bhag Singh, AIR 1934 Lah 599; Pevi- 
baj v. Motumal Kalachand, AIR 1937 
Sind 84; Blackwood & Sons v, Parasu- 
raman, AIR 1959 Mad 410 at p, 421 para 
46; and Bhaiya Ji v, Jageshwar Dayal 
AIR 1978 All 268. 


16. In meeting these contentions, the 
learned counsel for the respondent would 
submit that Ex. B.2 having been execut- 
ed outside India, it may not fall within 
8. 57 (a) or (b) of the Succession Act, 
but that does not however mean that 
rights to property either as an executor 
or legatee under a will can be asserted 
before or recognised by courts here 
without the obtaining of a probate un- 
der Sec, 213 of the Succession Act, or 
even without at least a resealing of the 
probate obtained before a foreign court 
under S. 228 of the Succession Act. In 
this connection reliance was placed by 
the learned counsel for the respondent 
on Blackwood & Sons v. Parasuraman, 
AIR 1959 Mad 410, at p. 421, para 51; 
and at page 424 para 65; and Hem 
Nolini v. Isolyne Sarojbashini, AIR 1962 
SC 1471 at p. 1474. It was also further 
pointed out that in this case the probate 
proceedings culminating in Ex. B. 4 had 
been commenced and continued after 
the exchange of notices between the 
parties and the institution of the suit by 
the respondent and under those circum- 
stances, no reliance can be placed on 
those proceedings. The mere obtaining 
of a probate, according to the learned 
counsel for the respondent, would not 
suffice to dispense with the proof of the 
will and reliance in this connection was 
placed on the decisions in Ram Lal v. 
Chanan Dass, AIR 1938 Lah 349, and 
Bamapada Ghosh v. Satish Chandra, 
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AIR 1943 Cal 235. Even on the footing 
that no probate or an ancillary probate 
is necessary, the learned counsel for the 
respondent argued that the appellants 
have to establish the will Ex.B.2 and 
that the evidence of the attestor DW 2 
does not prove the execution or attesta- 
tion of Ex. B.2. Attention was drawn in 
this connection to the several circum- 
stances in the evidence of DW 2. which 
would render improbable his claim that 
he was present in Malaya and saw the 
execution of Ex.B.2 by Velu Ambalam 
and attested the same. 5 


17, In reply, the learned counsel for 
the appellants reiterated that S. 213 (2) 
of the Succession Act is clear and unless 
the case was one which was covered by 
clauses (a) and (b) of S. 57, there was 
no need for a probate at all and submit- 
ted that the truth of the will as shown 
by the obtaining of a probate cannot be 
belittled because the proceedings were 
taken after the institution of the suit. A 
further point was also raised that the 
evidence of DW 2 regarding the execu- 
tion of the will by Velu Ambalam is un- 
assailable and that the recitals in the 
will fully support the case of the appel- 
lants and, therefore, the resnondent 
should be non-suited. 


18. While the appellants claim thal 
they are entitled to the properties by 
reason of the will Ex. B.2 dated 19-12- 
1965, stated to have been executed by 
Velu Ambalam. the respondent would 
assert that the will has not been proved, 
The testator Velu Ambalam died on 
27-3-1973. After the death of Velu Am- 
balam, the respondent had issued a 
notice claiming the properties of Velu 
Ambalam as his heir and that was un- 
der Ex. A.3 dated 4-7-1973, which had 
been received by the first and the second 


apnellants on 5-7-1973, as shown by 
Exs. A.4 and A.5. Ex. A.6 dated 17-7- 
1973 is the reply notice sent by apnel- 


lants 1 and 2 to the respondent. wherein 
they have set up the will Ex. B.2 dated 
19-12-1965. The respondent herein, on 
23-1-1974, had filed O. P.4 of 1974. which 
was later converted into O.S. Na. 77 of 
1974 and in the course of that suit, she 
had made a claim to the properties of 
the deceased Velu Ambalam as his sole 
daughter and heir. It is in the light of 
the aforesaid facts that the obtaining of 
the probate by the appellants under 
Ex. B.4 on 5-11-1974 has'to:-be consider- 
ed. A perusal of Ex. B.4, which is only 
a photostat copy, shows that the- will 
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dated 19-12-1965 had heen proved be- 
fore the foreign court on 4-8-1974, It is 
evident that the obtaining of a probate 
by the appellants under Ex. B. 4 was 
long subsequent to the exchange of 
notices between the parties under Exs. 
A. 3 and A, 6 and also after the in- 
stitution of the suit on 23-1-1974, with- 
out any notice whatever to the respon- 
dent It may be that if the respondent 
had been put on notice, she might have 
even contested the proceedings for grant 
of probate. But that was not done for 
reasons best known to the appellants, 
even though the appellants had hy then 
knowledge not only of the execution of 
the will by Velu Ambalam but also the 
claim of the respondent herein as the 
sole heir entitled to succeed to the pro- 
perties of Velu Ambalam ignoring the 
will Ex. B. 2, The obtaining of a probate 
by the appellants after the institution of 
the suit and in the circumstances set 
out above cannot strengthen their case 
regarding the will executed by , Velu 
Ambalam. i 


19. The scope of Ss. 57 and 213 of the 
Succession Act (hereinafter referred to 
as the Act) may now be considered., The 
Act is intended to consolidate the law 
applicable to intestate and testamentary 
succession. In Part VI of the Act are 
enumerated the provisions relating to 
testamentary succession. Under S. 57 of 
the Act, the provisions of Part VI set 
out in Schedule III are made anplicable, 
subject to restrictions and modifications 
to wills and codicils made by Hindus, 
Buddhists, Sikhs or Jains under certain 
circumstances, Clauses (a), (b) and (o) 
of S. 57 of the Act relate to different 
classes of wills. Clause (a) applies to 
those will and codicils made on or after 
1-9-1870 within specified boundaries in 
the Presidencies of Bengal, Madras and 
Bombay, Clause (b) similarly related ta 
those wills and codicils which, though 
made outside the limits enumerated un- 
der S. 57 (a), proceeded to deal with im- 
movable properties situated within those 
limits. Clause (c), introduced. by Armend- 
ing Act XVIII of 1929, was intended to 
apply provisions of Part VI with refer- 
ence to all wills and ccodicils made on 
or after 1-1-1927, in any part of the 
then British India. It is thus seen that 
the primary object of S. 57 of the Act 
is only to make applicable provisions of 
Part VI of the Act to certain classes of 
will. Prima facie, therefore, Section 57 
(a) and (b) of the Act would be. applica- 
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ble only with reference to wills exe- 
cuted within India, Section 213 of the 
Act, on the other hand, prohibits recog- 
nition of rights as an executor or lega- 
tee under a will without the production 
of a probate and sets down a rule of 
evidence and forms really part of the 
procedural requirement of the law of 
the forum. Construed in this manner, 
though it may be that wills executed 
outside India may not fall within the 
scope of S, 57 (a) or (b) of the Act, 
nevertheless, in order to enable the 
court to recognise the rights claimed 
under such a will, the obtaining of a 
probate of the will under which the 
right is claimed would be essential. 
In other words, in cases which would 
fall under S. 57 (a) and (b) of the Act. 
the obtaining of a probate would be 
necessary, if the court is called upon to 
recognise rights to properties claimed or 
asserted either as an executor or as a 
legatee under the will executed in India. 
With reference to wills executed out- 
Side India, in respect of which a foreign 
probate has also been obtained, the re- 
quirement of S. 213 (1) of the Act would] 
be satisfied by obtaining under S, 228] 
of the Act an ancillary probate or whati 
is termed in English Law as the reseal- 
ing of the probate, Otherwise, the pro- 
cedural requirement of the lex fori en- 
acted under S. 213 (1) of the Act may 
not be satisfied and if it is only with 
a view to enable parties claiming under| 
a will executed outside India to make 
claims with reference to properties situ- 
ate in India, the procedure under S. 228 
of the Act has been prescribed. If this 
is not so, then as the probate obtained 
in respect of a will executed in a foreign 
country would be operative only within 
that country, persons entitled to other 
properties under the will, which are 
situate outside the country where the 
will was executed and the probate also 
was obtained, would be left without any 
mé€ans to assert their rights thereto, It 
must also be remembered that S, 228 of 
the Act is really in the nature of an 
enabling provision and when read with 
5. 270 of the Act, permits the obtaining 
of an ancillary probate, Section 270 of 
the Act is enacted on the principle that 
the presence of personal property of the 
deceased would be sufficient foundation 
of jurisdiction for purposes of granting 
probate, If, therefore, S, 213 of the Act 
requires the production of a probate asj 


a procedural requirement .before recog-| 
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nition of the rights to property by court 
under a will either as an executor or 
a legatee and if S, 228 read with S. 270 
of the Act further provide for the ob- 
taining of an ancillary probate in re- 
spect of wills executed and probated 
outside India for the purpose of enabl- 
ing the executors and legatees to assert 
rights to the estate of a deceased in 
India, then the requirement as to the 
obtaining of a probate in this case in 
the shape of an ancillary probate cannot 
be stated to be unnecessary in view of 
S. 57 (a) and (b) of the Act. In Bhaurao 
Dadajirao v. Lakshmibai, (1896) ILR 2° 
Bom 607, the testator was a subject of 
Baroda State and the will was also exe- 
cuted at Baroda. But the testator had 
left immovable properties in Belgaum. 
On an application for probate made be- 
fore the District Judge, Belgaum, under 
S 56 of the Probate and Administration 
Act of 1881 (corresponding to S. 270 of 
the Succession Act), it was dismissed 
holding that the proper place to prove 
the will was Baroda. On appeal, it was 
pointed out that Sec. 56 of the Probate 
and Administration Act 1881, is general 
in nature and is irrespective of the place 
where the will was executed or of the 
nationality of the testator on the place 
of his domicile. It is, therefore, obvious 
that in this, case also, on the basis of 
S. 270 of the Act, it would be open to 
the appellants claiming under the will 
to make an application for an ancillary 
probate and obtain the same and it can- 
not, therefore, be stated that the proce- 
dural requirement under S. 213 of the 
Act cannot be complied with. That this 
is so is supported by the decision of 
Rajagopala Ayyangar, J. in Blackwood 
& Sons v. Parasuraman, AIR 1959 Mad 
410. In that case, rights in a copyright 
were sought to be asserted on the basis 
of two wills probated in England. Sec- 
tion 213 of the Act was pleaded as a 
bar, In dealing with this plea, the learn- 
ed Judge pointed out that the wills in 
those cases did not fall either under Sec- 
tion 57 (a) or (b) of the Act, but never- 
theless 5. 213 of the Act constituted a 
rule of evidence containing a procedural 
requirement of lex fori and that S. 213 
of the Act primarily concerned itself 
with wills of Indian nationals and those 
executed in India, but S, 228 of the Act 
was in the nature of an extension of 
that rule requiring the obtaining of a 
probate and enabled the granting of an 
ancillary probate in the case of for- 
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eigners, It was also further pointed out 
that S. 213 of the Act must also take in 
an ancillary probate which can be 
granted under Sec. 228 of the Act: as 
otherwise, S. 213 of the Act cannot be 
construed to contemplate a probate 
which no court in India can issue as re- 
gards a foreign will, which has also 
been probated by a foreign court, After 
pointing out these aspects. the learned 
Judge non-suited the plaintiffs on the 
ground that the plaintiffs should have 
obtained an ancillary probate under 
Sec, 228 of the Succession Act and con- 
s€quently, their failure to produce such 
a probate is a bar to the enforcement 
of such right in the suit under S. 213 of 
the Succession Act. That decision will 
squarely apply to the facts of this case 
as well. The reliance placed by the 
learned counsel for the respondent on 
the decision in Hem Nolini v. Isolyne 
Sarojbashini. AIR 1962 SC 1471 is real- 
ly of no assistance to him as in that case 
the impact of S. 57 (a) and (b) on S. 213 
read in the light of Ss. 228 and 270 of 
the Act did not arise for consideration 
and further the parities therein do not 
appear to be Hindus to whom S. 57 of 
the Act may apply. Therefore, the ap- 
pellant’s failure to obtain an ancillary 
probate under 5. 228 of the Act would 
be fatal to their claim under the will 
Ex. B. 2, a probate in respect of whick 
had been issued by a foreign court un- 
der Ex. B. 4. 


20. Even on the footing that no pro- 
bate is necessary, the question whether 
the will had been established to have 
been executed by Velu Ambalam has to 
be considered as the original will Ex.B.2 
is before court and the evidence of the 
attestator DW 2 has also been made 
available, Though the court below was 
of the opinion that the evidence of 
DW 2 would establish the execution of 
the will Ex. B. 2, yet, there are certain 
circumstances in his evidence to which 
attention has been drawn, in the light 
of which, his evidence has to be assess- 
ed. DW 2 is one of the two attestors to 
Ex. B.2 and the other attestor, Masila- 
mani, has not been examined. The evi- 
dence of D.W. 2 is to the effect that he 
is a native of Piranmalai and has been 
working as an accountant in Kasia 
Pilla’s shop at Malaya, wherein Karai- 
kudi Masilamani also worked, He would 
state that he was residing at No. 126 
Jalal Maharani street and that he went 
to Malaya in 1956 and returned finally 
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in 1974. The testator Velu Ambalam ac- 
cording to D.W. 2, was staying in the 
Same house and was having a money 
lending business at door No, 18 in the 
same street, In December 1965, accord- 
ing to DW 2, a will was executed by 
Velu Ambalam, A Tamuilian advocate 
wrote the will, according to D.W., 2, and 
that was when Velu Ambalam signed, 
he and Masilamani were present and 
both of them are stated to have attested 
the will in the presence of Velu Amba- 
lam. In the course of the cross-examina- 
tion D.W, 2 admitted that though he had 
a passport for having gone to Malaya, 
he had not brought it. He admitted that 
there was no record to show that he was 
living in Jalal Maharani Street and thal 
he has no letters addressed to him at 
that place, D.W. 2 further frankly ad- 
mitted that there is no material to show 
that Velu Ambalam also lived in Jalal 
Maharani Street and also that he had 
business in that street. D.W, 2 © stated 
that he did not know who was consulted 
as regards the will, but that the will 
had been written already and he was 
also called for attesting it since he was 
a friend of Velu Ambalam. D.W. 2 was 
unable to give the name of the lawyer 
in whose office Ex. B-2 was written. 
Though he would state that the lawyer's 
clerk read out the terms of the Will, he 
admitted that neither the advocate nor 
his clerk signed the Will, D.W., 2 finally 
admitted that he was dismissed from 
Kasia Pillai’s shop for having misappro- 
priated funds and that he had given his 
properties to Kasia Pillai to make good 
the amounts misappropriated, 


21. The aforesaid evidence of DW 2 
raises very serious doubts about his pre- 
sence in Malaya at the time of the ex- 
ecution of the Will Ex. B, 2. D. W. 2 has 
admitted having a passport to show his 
movements, but that has not been made 
available. Though he had stated that 
Velu Ambalam and he were residing at 
No. 126, Jalal Maharani Street and that 
Velu Ambalam had money lending busi- 
ness at door No. 18 in the same street, 
no materials have been produced in sup- 
port of that. Apart from this, it is the 
clear admission of D.W. 2, that there are 
no records to show his living in Jalal 
Maharani Street and that there is also 
no material to show that Velu Ambalam 
lived in the same street or carried on 
business, Thus, the living of D.W. 2 and 
Velu Ambalam in the same house and 
thereby their becoming friends which 
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led to the request by Velu Ambalam to 
attest Ex. B-2 have not been established 
at all. That Velu Ambalam was there at 
that time has not been proved by appel- 
lants and nothing prevented the produc- 
tion of the passport of Velu Ambalam 
to show whether he was in Malaya in 
December 1965. No reasons have been 
given for the non-examination of Masi- 
lamani. Even the name of the advocate 
who is said to have drawn up the Will is 
not known to D.W., 2. If really the Will 
had been drawn up in the manner spoken 
to by D.W. 2, then he must have been 
in a position to give at least the name 
of the lawyer. The advocate or his clerk 


who is stated to have read out the 
terms of the Will have not appended 
their signature to the Will. That the 


testimony of D.W, 2 is unacceptable and 
unreliable is made clear by his candid 
admission that he had misappropriated 
funds while working in the shop of 
Kasia Pillai and he had given his pro- 
perties also towards those amounts. The 
Will also contains certain doubtful fea~« 
tures. It is rather strange that the test- 
tor did not even know the age of the 
first appellant and of his two daughters. 
It is usua] to give some reasons for the 
execution of the Will, as for instance, 
the ill-health of the testator or the other 
similar reasons, It is found that no such 
thing is mentioned in the Will. Above 
all. it is not clear from the evidence as 
to why Velu Ambalam was particularly 
anxious to disinherit the respondent 
herein, who was none other than his 
own daughter. This is strikingly unnatu- 
ral. That D.W., 2 had been called by Velu 
Ambalam for attesting the Will because 
he happened to be a friend of his has 
not been established and. therefore, the 
further evidence of D.W, 2 to the effect 
that as a friend of Velu Ambala he went 
and attested the document in the office 
of an unknown lawyer is very difficult 
to accept. The cumulative effect of these 
circumstances considered in the light of 
the very unsatisfactory evidence of D.W. 
2 would lead to the conclusion that Ex. 
B-2 has not been shown to have been 
duly executed by Velu Ambalam and 
attested by D.W. 2, and, therefore, the 
appellants cannot, on the basis of such 
a Will, claim rights to the properties of 
Velu Ambalam. The conclusion of the 
court below that no rights would be 
avallable to the appellants on the 


strength of the Will Ex. B-2 is. there- 
fore. quite justified, 
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22. In the memorandum of cross-ob- 
fections filed by the respondent, the 
only point that is urged by her learned 
counsel is that having decreed the suit 
for recovery of possession instituted by 
the respondent in relation to A-1 and 
A-2 Schedules, the court below had de- 
clined to grant the relief of mesne pro- 
fits. A perusal of the judgment of the 
court below revéals that this matter has 
completely escaped its attention. No rea- 
sons have been given as to why the re- 
spondent is not entitled to mesne profits 
as claimed by her, The failure of the 
court below to award a decree for mesne 
profits in favour of the respondent is, 
therefore, erroneous. 

23. In the result, the appeal fails and 
is dismissed and the Memorandum of 
cross-objection is allowed. There will be 
no order as to costs in the appeal as well 
as the Memorandum of cross-objections. 

Appeal dismissed. 
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Lakshmiammal, Petitioner v. Boobalan 
and others, Respondents. 

C.R.P. No. 2872 of 1978, D/- 21-9- 
1981”, 

(A) Succession Act (39 of 1925), Sec- 
tions 373 and 383 — Succession certificate 
issued by Court — Court whether be- 
comes functus officio, 


The Succession Act provides 
elaborate procedure for the application, 
and for the hearing and the making of 
an order for the issue of a succession 
certificate vide Ss. 372, 373 and 374. Sec- 
tion 383 provides for a revocation of the 
succession certificate by the court which 
grants it under certain ` circumstances, 
This shows that in a proper sense it 
cannot be held that on the issue of a 
succession certificate the court concern- 
ed becomes functus officio. (Para 4) 

(B) Succession Act (39 of 1925), Sec- 
tions 373 and 387 — Application by per- 
son not party to succession certificate 
proceedings for direction to grantee of 
certificate to deposit amount of debt rea- 
lised on strength of certificate — Not 
maintainable, . 

So long as the succession certificate 
remained intact ‘and had not been revok- 


*To revise decree of Dist. Munsif. Coim- 
batore, -D/- - 7-6-1978. 7 
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ed or otherwise set aside. the succession 
certificate and anything done pursuant 
thereto could not be unsettled. In the 
instant case the respondents purported 
to file their application as a proceeding 
in continuation of the original petition 
filed by the petitioner for the issue of a 
succession certificate. But there is no- 
thing in the Succession Act under which 
third parties and strangers to the pro- 
ceedings could invoke the powers of the 
court, not in respect of the certificate it- 
self, but as respects the realisations of 
debts effected by the holder of the suc- 


cession certificate subsequent to the 
issue of the certificate and on the 
strength of that certificate. (Para 5) 


The jurisdiction of the court issuing 
the succession certificate is, in some res- 
pects, a peculiar jurisdiction. In one 
sense, it is like any other jurisdiction 
exercisable by a civil court trying ad- 
versary proceedings. In another sense, 
it does not possess the same degree of 
finality as the decision of a civil court 
in a civil suit or other contentious pro- 
ceedings, This latter aspect of the juris- 
diction is illustrated by the provisions 
of 5. 373 of the Act, (Para 7) 

Having regard to the peculiar charac- 
teristics of the grant, express provision 
is made by S. 387 of the Act, saving the 
remedy by way of a suit to question the 
right or title of any party under a suc- 
cession certificate. Even if in regard to 
the parties to a succession certificate pro- 
ceedings, their right to challenge the 
title of the grantee of a succession certi- 
ficate is reserved to a separate suit or 
other legal proceedings, then the posi- 
tion must be a fortiori in regard to third 
parties or strangers to those proceedings, 
These people cannot proceed to invoke 
the jurisdiction of the Court issuing the 
succession certificafe as persons’ entitled 
to pursue such a remedy. In this sense, 
therefore, the application filed by re- 
spondents before the Court issuing the 
succession certificate for direction of 
grantee of certificate to deposit amount 
of debt realised on strength of that certi- 
ficate was incompetent and ought: ta 
have been thrown out by that Court as 
not maintainable, (Para 8) 

Miss M. B. Dominique, for Petitioner. 
' ORDER:— One Balasundaram Chetti- 
ar who is now no more, had a deposit 
with the A.B.T. €P.) Ltd., Polachi. On 
the date of his death, there were amounts 
still in deposit with that. concern. Sub- 
sequently, Lakshmiammal, ,the  petition- 


~ 
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er in this revision, filed a petition for 
the issue of a succession certificate in 
the District Munsif’s Court, Coimbatore. 
An order was passed in that petition ‘on 
5-4-1966 enabling her to obtain an ag- 
gregate sum of Rs. 16,461-45, from the 
A BT (P) Lid, It may be observed that 
in the said O.P., the petitioner was de- 
scribed as the wife of the late Balasun- 


daram Chettiar. Subsequently, after 
nearly 11 years, on 26-5-1977, respon- 
dents 1 to 9 filed an application before 


the learned District Munsif invoking the 
inherent powers of the court and pray- 
ing for an order directing the petitioner 
to deposit Rs. 4184-98 out of the amount 
which had been’ received by her from 
ABT (P) Ltd., on the strength of the 
succession certificate issued in her fa- 
vour by the court. The respondents 
claimed in their application that the pe- 
titioner Lakshmiammal could claim no 
interest on the amounts lying in depo- 


-sit to the credit of the deceased Bala- 


sundaram Chettiar and that she had ob- 
tained a succession certificate in respect 
thereof by abusing the process of court. 
On notice of this application, the peti- 
tioner denied all the allegations levelled 
against her. She also submitted that the 
application for directing her to redeposit 
the amount obtained by her from A B T 
(P) Ltd. did not lie. 


2. The learned District Munsif over- 
ruled the contentions of the petitioner 
and directed her to deposit the amount 
of Rs, 4184-98 into court, The learned 
District Munsif, in the course of his 
order, also upheld the maintainability of 
the application filed by the respondents.; 


3. The petitioner questions the jur- 
isdiction of the learned District Munsif 
to call upon her to redeposit the amount 
which she had obtained from A B T (P) 
Ltd. on the strength of the succession 
certificate earlier issued to her, Learn- 
ed counsel for the petitioner put her 
point on the basis that when once a suc- 
cession certificate had been granted, the 
court granting the said certificate be- 
comes functus officio, 


4. I do not think this way of describ- 
ing the courts want of jurisdiction is a 
correct one, The Indian Succession Act 
1925 makes a comprehensive provision 
for the issue of succession certificates 
under Part X of that Act. It provides 
for an elaborate procedure for the ap- 
plication, and for the hearing and ‘the 
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making of an order for the issue of a 
succession certificate Vide Ss. 372, 
373 and 374 of the Act. S, 383 provides 
for a revocation of the succession certi- 
ficate by the court which grants it under 
certain circumstances, This shows that 
in a proper sense it cannot be held that 
on the issue of a succession certificate 
the court concerned becomes functus 
officio, 


5. This is not, however, fo say that 
the application which was filed by the 
respondents in this case before the court 
below could be maintained. It may be 
observed that in that application the 
respondents were not minded to obfain a 
revocation of the suecession certificate 
already granted; nor was any relief, as 
such, asked for in respect of anything 
touching the succession certificate, On 
the contrary, the relief claimed by the 
respondents was for a direction fo the 
petitioner that she should deposit an 
amount of debt owing to the deceased 
which she was empowered to collect 
from the deceased’s debtors, In my view, 
so long as the succession certificate re- 
mained intact and had not been revok- 
ed or otherwise set aside, the succession 
certificate and anything done pursuant 
thereto could not be unsettled. The re- 
spondents purported to file their appli- 
cation as a proceeding in continuation of 
the original petition filed by the peti- 
tioner for the issue of a succession certi- 
ficate. But there is nothing in the Suc- 
cession Act under which third parties 
and strangers to the proceedings could 
invoke the powers of the Court, not in 
respect of the certificate itself, but as 
respects. the realisations of debts effected 
by the holder of the succession certifi- 
cate subsequent to the issue of the certi- 


ficate and on the strength of 
that certificate, 
6. There is yet another considera- 


tion. Part X of the Succession Act itself 
clearly recognises that when once a suc- 
cession certificate has been granted, such 
a certificate would be conclusive as 
against the persons owing such debts. 
So far as those persons are concerned, 
all payments made by them in respect of 
such debts to the person to whom the 
certificate is granted would be fully in- 
demnified as against the subsequent 
claimants, This shows that as respects 
one of the parties to a succession certifi- 
cate, namely, the deceased’s debtors, 
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strangers to the proceedings can .have no 
remedy whatsoever as respects the grant 
of the succession certificate or as res- 
pects anything done pursuant to such 
succession certificate. 

7. Nor is this all. The jurisdiction of 
the court issuing the succession certifi- 
cate is, in some respects, a peculiar jur- 
isdiction, In one sense, it is like anv 
other jurisdiction exercisable by a civil 


court trying adversary proceedings. In 
another sense, it does not possess the 
same degree of finality as the decision 


of a civil court in a civil suit or other 
contentious proceedings. This latter as- 
pect of the jurisdiction is illustrated by 
the provisions of S. 373 of the Act. Un- 
der this provision, the Court has power 
to decide in a summary manner the en- 
titlement of a party to the issue of a suc- 


cession certificate, This decision, how- 
ever, will have to be arrived at only 
where the Judge decides that the right 


to collect the debt belongs to the appli- 
cant, S. 373, however, provides that if 
the Judge cannot decide the right to the 
certificate without determining questions 
of law or fact which seem to be too in- 
tricate and difficult for determination in 
a summary proceeding, the Judge may 
nevertheless grant a certificate to the 
applicant if it appears to the court that 
he is a person having prima facie the 
best title to that certificate. This provi- 
sion shows that within the narrow limi- 
tations of a summary procedure, the 
court hag yet the fullest power to grant 
a succession certificate, and when once 
a certificate is granted on a prima facie 
satisfaction of the Judge, even where 
there is scope for a fuller inquiry, such 
a certificate has precisely the same sta- 
tus as a certificate which is issued after 
a full and final enquiry and to the com- 
plete satisfaction of the court. The only 
way to remove. the certificate out of the 
way is either by way of an appeal or 
by way of a revocation. 


8. Having regard to these peculiar 
characteristics of the grant, €xpress pro- 
vision is made by S, 387 of the Act, sav- 
ing the remedy by way of a suit to ques- 
tion the right or title of any party under 
a succession certificate. This provision 
is to the effect that mo decision under 
Part X of the Indian Succession Act, 
on any question of right between any 
parties shall be held to bar the trial of a 
similar issue in any suit or any other 
proceedings between the same parties. 
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The same section further provides that 
nothing in Part X shall be construed to 
affect the liability of any person to ac- 
count for any money or any debt to any 
person who may be held lawfully entitl- 
ed thereto. The later part of S. 387 
apparently has reference to a party who 
is held by a competent court to be law- 
fully entitled to any money or debt þe- 
ing the subject matter of a succession 
certificate. Although this section is 
couched in a negative form, the fact that 
such a provision finds its place in Part X 
of the Succession Act itself shows that, 
excepting by way of a regular suit, the 
validity of the grant cannot be question- 
ed by any third party. There is a re- 
ference under S, 387 not only to suits but 
also to other proceedings. Obviously, 
the reference is to suits and other pro- 
ceedings between those who are already 
parties to the succession certificate pro- 
ceedings. S. 387 has nothing to say as 
respects those who are perfect strangers 
to the proceedings for the issue of a suc- 
cession certificate. In my judgment, their 
position is a fortiori. Even if in regard 
to the parties to a succession certificate 
proceedings, their right to challenge the 
title of the grantee of a succession certi- 
ficate is reserved to a separate suit or 
other legal proceedings then the position 
must be a fortiori in regard to third par- 
ties or strangers to those proceedings. 
These people cannot proceed to invoke 
the jurisdiction of the Court issuing the 
succession certificate as persons entitled 
to pursue such a remedy, In this sense. 
therefore, the application filed by res- 
pondents 1 to 3 before the learned Dis- 
trict Munsif was incompetent and ought 
to have been thrown out by the learned 
District Munsif as not maintainable. 

9. The learned District Munsif has 
overruled the submissions made by the 
petitioner on the question of maintain- 
ability in the view that the inherent 
powers of the court were so vast as to 
include the ordering of a payment on 
application in the manner done in the 
present case. I have earlier summaris- 
ed the scheme of Part X of the Succes- 
sion Act, with particular reference to the 
provisions defining the limits of the 
courts jurisdiction. This part of the 
law relating to succession certificates 
must, in my judgment, be regarded as a 
complete and self-contained Code, With- 
in the four corners of Part X of the Suc- 
cession Act, it might well be open to read 
implied or ancillary powers as a neces- 
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sary concomitant of powers which are 
expressly conferred on the Court. But 
apart from these express powers and an- 
cillary and implied powers, there is no 
scope for introducing the doctrine of in- 
herent powers of the court for the pur- 
pose of attributing to the court jurisdic- 
tion in regard to a matter not covered 
by Part X of the Act, either expressly by 
its provisions, or by necessary intend- 
ment. 


10. The power to issue a succession 
certificate is no doubt conferred by the 
Succession Act to a Judge who is already 
the Presiding Officer of a court of ori- 
ginal jurisdiction. But merely because 
he happens to be a court and as a civil 
court he may have inherent powers to 
exercise in civil suits and other allied 
proceedings, it cannot be said that they 
are also available for being invoked 
when the learned Judge is sitting and 
disposing of proceedings under Part X 
of the Succession Act. 


11. In any case, I am satisfied that 
the subject matter of the application 
raises a contested issue about the title to 
the amount owed by A, B. T. (P) Ltd., to 
the estate of the deceased Balasundram 
Chettiar. This controversy or lis cannot 
be sought to be agitated by a mere in- 
terlocutory proceeding which, in its very 
nature, has to be inquired into and dis- 
posed of without the advantages of a 
full blooded trial which the parties can, 
as of right, have only in a regular suit. 


12. For all the above reasons, the 
civil revision petition is allowed, the 
order of the learned District Munsif is 
set aside, and the application filed before 
the learned District Munsif (I, A. 83 of 
1979) is dismissed, 


13. Respondents 1 to 3, although 
served with notice of this civil revision 


petition, have not appeared in court 
either by person or by a counsel. How- 
ever, Miss Dominique, learned counsel 


for the petitioner, carried me through 
the relevant provisions of the Succes- 
sion Act in sufficient detail to enable me 
to dispose of the civil revision petition 
fairly fully, I suppose. The civil revi- 
sion petition is disposed of accordingly. 


Petition dismissed, 
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National Insurance Co, Ltd., Madras 
and another, Petitioners v, P. Saraswathi 
Mohan and others, Respondents, 

C.R.P. Nos. 2181 and 2545 of 1981, 
D/- 16-10-1981,* 

Motor Vehicles Act (4 of 1939), S. 110A 
—- Employees’ State Insurance Act 
(1948), S, 53 — Section 53 bars proceed- 
ings under S. 110A, M. V. Act. 


Where an employee could maintain a 
claim under S. 53 of the ESI Act he 
would be barred from filing a claim peti- 
tion under S. 110A M. V. Act. AIR 1982 
Mad 223, Foll. (Para 1) 


Cases Referred: Chronological Paras 
ATR 1982 Mad 223 1 


N. Rosi Naidu, for Petitioners, 


that 
civil 
claim 
respon- 
Motor 


ORDER:— The only question 
arises for consideration in these 
revision petitions is whether the 
for compensation preferred by 
dents 1' to 5 herein, before the 
Accidents Claims Tribunal, North 
Arcot at Vellore, is  entertainable, 
in view of the provisions of S, 53, Em- 
ployees’ State Insurance Act. Though at 
the time when the matter was dealt 
with by the Tribunal, the matter had 
not been examined by this court, now a 
Division Bench of this Court in Manga- 
lam v. Express Newspapers Ltd., AAO 
No. 601 of 1978, judgment dated 2nd 
July 1981: (Reported in AIR 1982 Mad 


223) has ruled that Section 53, 
Employees’ State Insurance Act, 
would bar the maintainability of 


a claim for compensation under Sec- 
tion 110-A, Motor Vehicles Act. In view 
of this decision, the order of the Tribu- 
nal taking a contrary view cannot be 
maintained. That order is set aside and 
the civil revision petitions are allowed. 
No order as to costs, 

Petitions allowed. 


*To revise order of' Motor Accidents 
Claims Tribunal, (Sub. Court), North 
Arcot, Vellore, in MACTOP No. 257 of 
1979. j 
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SETHURAMAN, J. _ 


Pandurangan, Petitioner v., 
pani and another, Respondents. 

S. A. No. 150 of 1978, D/- 19-8-1981.* 

(A) Hindu Law — Pondicherry State 
-- Ancestral property in the hands of the 
father — Sons have no right by birth — 
Sale thereof by father could not be chal- 
lenged by the son — Father was nei- 
ther a limited owner nor S., 6, Hindu 
Succession Act applied to the case. 
(Hindu Succession Act (1956), S. 6). 


Under the Hindu Law as applied in 
the State of Pondicherry the sons do not 
acquire any interest in the father’s pro- 
perty by birth, whether it be self acquir- 
ed property of the father or his ances- 
tral property. In this case the father 
was held to be the absolute owner of 
the ancestral property he got on parti- 
tion and that the sale thereof by him 
could not be challenged by the son, The 
plea that the son was in the position of 
a reversioner, was rejected observing 
that the father could not be said to have 
only limited powers of disposal as in 
the case of a Hindu widow or a female 
heir. Neither S. 6, Hindu Succession Act 
could be applied to the case since the 
property in the hands of the father was 
his absolute property and not coparcer- 
nary property and the principle of sur- 
vivorship did not apply to the case. The 
provisions of the Act would become ap- 
plicable only when succession open and 
the father being alive the son had no 
present right to challenge the sale, (1980) 
2 Mad LJ 350, Foll. (Paras 6 to 10) 

(E) Lunacy Act (4 of 1912), S. 46 — 
Public notices and caveats to Notaries 
regarding lunacy of a person — Want of 
court order in support of such notices — 
Validity of sale by the person, held, was 
not affected, 

The newspaper advertisement to the 
effect that the named person being a 
lunatic any alienations by him would 
not be valid and caveats served on the 
Notaries requesting them not to register 
sale deeds by such person not being in 
pursuance of any court order did not 
invalidate the sale by such person. 

(Para 11) 

(C) Notaries Act (1952), S. 8 — Posi- 
tion of a Notary vis-a-vis the Registering 


Saranga- 








_ *Against decree of District Court, Pondi- 
cherry, D/- 28-7-1977. 
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Authority under the Registration Act. 
(Registration Act (1908), S. 26). 


Notary Public is not in the same posi- 
tion as Registering Authority under the 
Registration Act, but he combines in 
himself certain other functions. App. No. 
422 of 1969, D/- 7-12-1977 (Mad), Refer- 
red to. (Para 13) 

(D) Notaries Act (1952), S. 8 — Proof 
needed to invalidate a transaction con- 
cluded before a Notary. 


The party assailing an alienation con- 
cluded by executing the document be- 
fore a Notary should prove that the No- 
tary had not personally examined the 
parties and ascertained that thev were 
fit and able to give their consent to the 
transaction. (Paras 12 & 13) 
Cases Referred: Chronological Paras 


(1980) 2 Mad LJ 350: 94 Mad LW 36 6, 
10 
(1977) App. No, 422 of 1969, D/- 9-12- 

1977 (Mad), Mourougaessa Mudeliar v. 

Aguilandammalle (died) 13 

Mr. M. Kalyansundaram, for Petition- 
er; M/s. J. Stanislas and R. Gopalarat- 
nam, for Respondents, 

JUDGMENT:— This second appeal 
has been filed by the plaintiff in O.S No. 
69 of 1970 in the court of the Additional 
Subordinate Judge, Pondicherry, He $l- 
ed a suit for a declaration that the sale 
deed executed in favour of the first de- 
fendant and subsequently the sale deed 
executed by the first defendant in fa- 
vour of the second defendant are null 
and void. The suit properties originally 
belonged to the plaintiffs ancestors. The 
plaintiffs father got them under a parti- 
tion dated 31-1-1922, marked as Ex. A-T, 
The plaintiffs father, who is not a party 
to the suit, executed a sale deed in fa- 
vour of the first defendant on 6-1-1969, 
marked as Ex, A-12. The first defendant 
is none other than the brother-in-law of 


the plaintiff. In other words, the first 
defendant has married the plaintiffs 
sister, The sale deed was thus executed 


by the plaintiff’s father in favour of his 
soh-in-law. The first defendant executed 
a sale deed in favour of the second de- 
fendant, The case of the plaintiff was 
that his father was a person of unsound 
mind and that the sale deed in favour of 
the first defendant having been execut- 
ed when he was a person of unsound 
mind conveyed no title to the first de- 
fendant and that the first defendant in 
turn cannot sell the properties in favour 
of the second defendant, 
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2. The defendants took up the stand 
that the plaintiff had no locus standi to 
question the alienation, that his father 
was the absolute owner of the proper- 
ties and that he could deal with it in the 
best manner possible, They disputed 
that the plaintiffs father was of un- 
sound mind and therefore incapable of 
executing the document in favour of the 
first defendant. 


3. The trial court, after framing rel- 
evant issues, came to the conclusion that 
the first defendant purchased the pro- 
perties from his father-in-law without 
valid consideration and knowing that he 
was a lunatic, that the sale deed in his 
favour was, therefore, null and void and 
that the second defendant was not a 
bona fide purchaser for valid considera- 
tion. In the result, the suit was decreed 
as prayed for by the plaintiff, 


4. The second defendant filed an ap- 
peal, which was disposed of by the First 
Additional District Judge, Pondicherry. 
He held that it was not proved that the 
plaintifi’s father was of unsound mind 
at the time of execution of Ex, A-12, 
that the plaintiff had no right to ques- 
tion the validity of the sale deed for 
want of consideration as the vendor 
alone could do so and that the plea of 
nullity of the sale deed was not main- 
tainable. It is against this judgment and 
the decree following it, the present se- 
cond appeal has been filed. 


5. At the time of the admission of 
the second appeal, the following substan- 
tial question of law was framed, as aris- 
ing out of the judgment of the lower 
appellate court— 

Whether the suit properties are an- 
céstral properties in the hands of the 
plaintiffs father and if so whether the 
Hindu Succession Act 1956 is not appli- 
cable in which event the plaintiff would 
be entitled to half share unless the sale 
by the father was for binding purpose? 
The learned counsel for the appellant 
submitted that the plaintiff had, under 
the Hindu Law, a right by birth, that 
the father cannot be taken to be the ab- 
solute owner of the properties, that the 
father was a person of unsound mind 
and that even if he had any absolute in- 
terest the transfer by him in favour of 
the first defendant was null and void. 
The respondent, by his counsel, coun- 
tered these submissions, 

6. It is, in this context, necessary to 
find out the legal position applicable to 
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the Hindus in the State of Pondicherry. 
Under the Hindu Law in force in thal 
territory, Hindu sons did not acquire 
any interest in the father’s property by 
birth, whether the property be the self- 
acquired property of the father or his 
ancestral property, This proposition was 
enunciated by the Superior Court of Ap- 
peal Pondicherry in App. No. 326 of 
1964, and has been referred to in’ Rama- 
lingam v. Manicka Gounder, (1980) 2 
Mad LJ 350. In fact the French writer 
Sanmer in his work on Hindu Law sum- 
med up the position as follows:— 

“Today, by virtue of a more correct 
interpretation of custom, the theory of 
coparcenary system between father and 
sons in respect of the dncestral proper- 
ties is abandoned in our establishment of 
Coromandel Coast. It is to the head of 
the family only, in reality, in the juridi- 
cal sense of the word, the assets deriv- 
ing from the ancestor belong, and he 
alone has capacity to exercise, in princi- 
ple the right to dispose, which is confer- 
red on him by owner’s right.” 


7. It is this principle of law which 
indisputably governs the rights of the 
parties, It is thus clear that the plain- 
tiffs father was the absolute owner of 
the properties, 

8 Mr. G. Subramaniam, learned 
counsel for the appellant, contended that 
even assuming that the father held the 
properties in absolute terms, still the 
son, ie, the plaintiff, was in the posi- 
tion of a reversioner, who could dispute 
the alienation made by the father. For 
this purpose he drew on the analogy of 
reversioners challenging the alienation 
made by a Hindu widow or other female 
heir, It is true that the courts have re- 
cognised the right of a reversioner to file 
a suit for a declaration that the aliena- 
tion by a Hindu widow or other limited 
owner is not binding upon the reversion- 
er, Such a principle cannot be applied 
to the facts of the present case, for two 
reasons. The first is that analogy is a 
dangerous horse to ride and it would be 
prudent to keep away from it, and the 
second is that the father, in the present 
case, is not in the position of a Hindu 
widow or a female heir, who had only 
limited powers of disposition over the 
properties, The father, in the present 
case, having an absolute interest in thej- 
properties had plenary powers of dis- 
position, The analogy of the right of 
reversioner cannot be applied fo the pre- 
sent situation, 
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9. Learned counsel for the appellant 
contended that the Hindu Succession Act 
1956 had been extended to the territory 
of Pondicherry even in 1963, that the 
alienation by the father took place in 
1969 and that, therefore, the appellant 
having a right to succeed to the proper- 
ties, as recognised by that statute, could 
come forward with the present suit. The 
provisions of that Act would come in for 
application only at the time of succes- 
sion or in other words, when succession 
opened, The plaintiff cannot invoke the 
provision of that Act and build upon a 
contention in the circumstances of this 
case, as the father, the absolute owner 
is very much alive. 


= 10. Section 6 of the Hindu Succession 
Act provides that when a male Hindu 
died after the commencement of the 
Act, having at the time of his death an 
interest in a Mitakshara coparcenary pro- 
perty, his interest in the property shall 
devolve by survivorship upon the sur- 
viving members of the coparcenary and 
not in accordance with the Act. The pos- 
tulate behind this provision is that the 
property must be coparcenary property. 
The terms ‘coparcenary property’ can- 
not be applied to the absolute property 
held by the plaintiff's father and in this 
case as absolute rights of disposition cuts 
at the root of the property being copar- 
cenary property, In the case of Rama- 
lingam v. Manicka Gounder, (1980) 2 
Mad LJ 350 already referred to it has 
‘been held that the plea of survivorship 
embodied in S. 6 is not available in such 
eases. It would thus follow that the 
plaintiff has no present right in the pro- 
perties so as to be in a position to chal- 
lenge the alienation. 

11. On the assumption that the plain- 
tiff can challenge the alienation, the con- 
tention that the alienation is null and 
void as the plaintifi’s father was a luna- 
tie may now be examined. The plaintiff 
relied on Ex, A-9 under which he had 
issued to all the Notaries of the terri- 
tory of Pondicherry an ‘opposition’ on 


5-7-1963, forbidding them to write any 
sale deed at the request of his father. 
The court below has pointed out that 


the Gazette Notification under Ex. A-3 
and the caveat to the Notaries have not 
been issued in pursuance of any court 
order, In the absence of any court order, 
it is not clear how an advertisement in 
the Gazette or a mere notice issued to 
the Notaries could have any legal vali- 
dity so as to defeat the alienation made 
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by the father. No authority was cited 
before me to show that such notices re- 
sulted in emasculating the transactions 
of their validity, 


12. The plea that the father was an 
insane person and, therefore, the aliena- 
tion was null and void, was sought to be 
supported by the production of a medi- 
cal certificate, Ex, A-8 and also the 
depositions of P.Ws, 2 and 3. P.Ws. 2 and 
3 spoke of the facts as known to them 
in the year 1963. The medical certificate 
was issued in 17-12-1971, We are, how- 
ever, concerned with the validity of the 
transaction on 6-1-1969. There is no evi- 
dence to show that on the particular 
date or at about that time the plaintiff’s 
father was a lunatic, In the light of the 
above discussion, it would be clear that 
the alienation in favour of the first de- 
fendant as such cannot be impugned and, 
that even assuming that it could be im- 


pugned, there is no evidence to show 
that it lacks any validity, 
13. Learned counsel for the respon- 


dent submitted that in the case of a 
document executed before a Notaire, it 
must be presumed that the document is 
a valid one. He went to the extent of 
submitting that the validity of such a 
document is conclusive. It is true that 
a Notaire is not in the same position as 
Registering Authority under the Indian 
Registration Act, and that he combines 
in himself certain other functions as 
shown by the decision of this court in 
Mourougaessa Mudeliar v, Aguilan- 
dammallee (died), App. No, 422 of 1969 
judgment dated 7-12-1977 by a Bench of 
this court consisting of Ismail J. as he 
then was, and Natarajan J. The func- 
tions of a Notaire are not strictly iden- 
tical with those of the officials empower- 
ed to register the documents under the 
Indian Registration Act. However, as 
brought out in an article by L, Neville 
Brown of the University of Lyons in 
Vol. II 1953, of the International and 
Comparative Law Quarterly, it is possi- 
ble to impeach the transaction on the 
score of falsity by appropriate evidence, 
The impeachment for falsity is a very 
involved and costly procedure under the 
French Law, In terms of the Indian 
conditions, the impeachment could be 
by a suit supported by proper evidence 
to show that the transaction was a false 
one. In the present case, there is no such 
convincing proof that the transaction was 
in any manner false, It appears as if the 
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transaction is being challenged as a kind 
of nominal transaction not -supported by 
consideration. The Court below has 
pointed out that the document was exe- 
cuted before a Notary Public who had 
the duty to examine persunally the par- 
ties and to ascertain that they are fit and 
able to give their consent to the trans- 
action. The burden of proof that lay 
on the plaintiff to show that the Nota- 
ire's duty had not been properly per- 
formed in the present case has not been 
discharged. The result is that the vali- 
dity of the alienation is not assailable on 
any grounds taken by the plaintiff. The 
court below rightly dismissed the suit. 
14. The second appeal is dismissed. 

There will be no order as to costs. 
Appeal dismissed. 


Baluchamy v. 


l AIR 1982 MADRAS 375 
P. R. GOKULAKRISHNAN, Offg. C. J. 


Baluchamy, Petitioner v, Thayammal, 
Respondent. 


C.R.P. No. 234 of 1981, D/- 18-12- 
1981.* 
T., N, Cultivating Tenants Protection 


Act (25 of 1955), S. 6B — Tenant default- 
ing in paying rent — Final order evict- 
ing the tenant passed Revision — 
Tenant depositing arrears of rent as di- 
rected by High Court while admitting 
revision — Mere compliance of direc- 
tion of High Court cannot be ground for 
setting aside order of eviction. (Civil 
P. C. (1908), S. 115). AIR 1981 Mad 35, 
Foll, - (Para 2) 
Cases Referred: Chronological Paras 
AIR 198r Mad 35: 93 Mad LW 656 1 


V. Natarajan, for Petitioner; A. C. Mu- 
nuswami Reddi, for Respondent, 

ORDER:— This revision petition is 
against the order evicting the tenant for 
non-payment of arrears. While admit- 
ting the revision petition, the petitioner 
was directed to deposit the balance of 
arrears, The petitioner has deposited the 
same. Inasmuch as the petitioner has de- 
posited the arrears due, Mr. Natarajan, 
learned counsel appearing for the peti- 
tioner, contends that the order of evic- 
tion has to be set aside. A Bench of this 
High Court in Kuppanna Chettiar v. 
Ramachandran, (1980) 93 Mad LW 656: 


*To revise order of Spl. Dy, Collector 
(Revenue Court), Tirunelveli, in TC 
TP No. 84 of 1979, D/- 31-10-1980. 
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(AIR 1981 Mad 35) has held as follows 
(at p. 42): 

“The High Court is not concerned in 
such proceedings with the original de- 
fault committed wy the cultivating ten- 
ant in payment of the rent to the land- 
lord. It is because of this original de- 
fault, the Revenue Divisional Officer 
directs the tenant to deposit the rent in- 
to the court before a particular date and 
the subject matter of the civil revision 
proceedings in the High Court therefore 
will not be the original default, but only 
the failure of the tenant to comply with 
the direction of the Revenue Divisional 
Officer, Once that failure is admitted and 
the. consequential order of the Revenue 
Divisional Officer is unexceptionable, 
there will be no occasion for the High 
Court to give an opportunity to the culti- 
vating tenant to comply with the origi- 
nal direction of the Revenue Divisional 
Officer to deposit the amount, because 
the original direction no longer stands 
and that direction has worked itself out 
in the form of a final order for eviction, 
which, on merits, is not challenged, If 
the matter is understood in this manner, 
certainly, any deposit made by the ten- 
‘ant in terms of the interim order of stay 
passed by this court staying the execu- 
tion of the order for eviction passed by 
the Authorised Officer can never be tan- 
tamount to compliance with the condi- 
tional order passed by the Authorised 
Officer.” 

2. Mr. Natarajan, no doubt arguesi 
that the revision is the continuation of 
the proceedings of the Revenue Court 
and as such this court can as well 
set aside the order of eviction since the 
arrears have been paid as directed by 
this court, This is what exactly the 
Bench of this court has not approved of 
in the above decision. The abovesaid ob- 
servation extracted by me is squarely ar 
plicable to the facts of the case and as 
such, the civil revision petition is dismis- 
sed. There will be no order as te casts. 

3. It is stated by Mr. Natarajan, that 
there are standing crops and requested 
time for harvesting the same. Mr. A. C. 
Munuswami Reddi, learned counsel for 
the respondent has no objection for time 
being granted for the harvesting. of the 
standing crops, Accordingly, the peti- 
tioner is granted time till he harvests the 
standing crops on the land in question. 

Petition dismissed, 
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RAMANUJAM AND 
SENGOTTUVELAN, JJ. 


Tamil Nadu Wakf Board, Appellant v. 
Khader Badsha Saheb, Respondent. 


L, P. Appeals Nos, 126 of 1976 and 55 
to 59 of 1977, D/- 21-1-1981.* 

(A) Wakf Act (29 of 1954), Ss. 3 (h); 
15 (2) (h) — Limitation Act (1963), Arti- 
cle 96 — Wakf property — Alienation 
of — Suit for recovery by Wakf Board 
Board failing to establish that alie- 
nors under whom alienees claimed title 
to wakf property were Mutavallis or 
their legal representatives — Limitation 
of 12 years in Art, 96 does not apply. 
Case law discussed. ILR (1976) 2 Mad 
343, Affirmed. (Para 9) 


(B) Wakf Act (29 of 1954), Ss. 3 (h) 
15 (2) (h) — Public Wakfs (Extension of 
Limitation) Act (1959), S. 3 (as amended 
by T. N. Act (19 of 1972) — Wakf pro- 
perty — Usufructuary mortgage of, be- 
fore 1947 — Sale after 14-8-1947 —- Date 
of mortgage is not date of dispossession 
of wakf — S. 3 ‘applies — Suit is within 
limitation, ILR (1976) 2 Mad 343, Re- 
versed, 

Where the Mutawallis of Wakf 
perties initially 


pro- 
created usufructuary 
mortgages in respect of certain wakf 
properties and sold them only after 
14-8-1947, provisions of S. 3 would ap- 
ply and the suits for recovery of posses- 
sion by Wakf Board would be saved 
from the bar of limitation as the dispos- 
session of wakf in relation to properties 
in question could be said to have occur- 
red only when sales were effected and 
not when usufructuary mortgages were 
effected, ILR (1976) 2 Mad 343, Reversed. 
(Para 10) 

(C) Wakf Act (29 of 1954), Ss. 3 (b), 
15 (2) (h) — Limitation Act (1963), S. 10 
— Wakf property — Usufructuary mort- 
gage by mutavalli in favour of his own 
legal representatives — Suit for re- 
covery by Wakf Board — Maintainable 
Plea to adverse possession not 
available to mortgagee in view of S, 10 
of Limitation Act. ILR (1976) 2 Mad 343, 
Reversed, (Para 10) 
Cases Referred : Chronological Paras 


AIR 1979 SC 289 10 
AIR 1974 Andh Pra 175 9 
AIR 1973 Andh Pra 73 9 


*Against judgment of Varadarajan, J., 
reported in ILR (1976) 2 Mad 3483, 
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T. N. Wakf Board v. Khader Badsha Saheb 


A.I. R. 


(1973) A. S. No, 382 of 1973 (Mad), Tamil 
Nadu Wakf Board v. Kaveriammal 9 
(1972) S. A, No. 400 of 1972 (Mad), 
Saraswathiammal v,: Tamil Nadu State 
Wakf Board 9 
(1972) 5. A. No. 456 of 1972 (Mad), 
Thangiah Velar v. Tamil Nadu State, 
Wakf Board 9 


AIR 1963 Mad 213: (1962) 1 Mad LJ 

220 10 
AIR 1941 Mad 217 10 
AIR 1925 Mad 1020 : 86 Ind Cas 433 10 


D. Peter Francis, S. M. Hameed Mohi- 
deen and K. Sankar Appasami, for Ap- 
pellant; S. T. Samiullah and S. M. Ha- 
meed Mohideen, for Respondent, 


RAMANUJAM, J. :— As all these 
Letters Patent Appeals arise out of com- 
mon judgments rendered by the trial 
court, appellate court and the second 
appellate court, they are to be disposed 
of by a common judgment. 


2. The Letters Patent Appeals 
Nos. 126 of 1976, 57 of 1977 and 
58 of 1977, arise out of the 
same suit oO. S 5138 of 1970 
which is one for recovery of pos- 
session of one acre and 11 cents compris- 
ed in Survey No. 204/1, filed by the 
Tamil Nadu Wakf Board against one 
Ponnuthayammal. L, P. A, No. 55 of © 
1977 arises out of the suit O. S. 514 of 
1970 filed by the Wakf Board against 
one Kader Badsha Saheb for recovery 
of possession of one acre and 89 cents 
comprised in survey No, 188/1. L. P. As. 
56 and 59 of 1977, arise out of the suit 
O. S. 519 of 1970 filed by the Wakf Board 
against one Sheik Dawood Saheb and 
two others for recovery of possession of 
about 2.03 acres comprised in survey 
No. 176/2 in Madapuram village, in Siva- 
ganga Taluk, In all the three suits the 
Wakf Board pleaded as follows:— The 
Assistant Commissioner of Wakfs ap- 
pointed under S. 4 of the Wakf Act 
(hereinafter referred to as the Act) made 
an enquiry under the said section and 
filed a report Ex. A. I dated 31-7-1956 
to the effect that the suit properties be- 
longed to Agori Pallivasal. Thereupon 
a publication was made in the Official 
Gazette, Ex. A. 2 on 22-4-1959. But no 
suit had been filed by any one question- 
ing the notification within one year from 
the date of publication of Ex. A. 2. 
Therefore the Wakf Board is entitled to 
file the suits under Section 15 (2) (h) of 
the Act, which enables the Board to re- 
cover the lost properties of any wakf 
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along with the mesne profits both past 
and future. 

3. The defendant in O. S. 513 of 1970 
had purchased the properties involved in 
the suit from one Pacha Saheb and two 
others under Ex. B 1 dated 13-3-1952 
and from Kadhar Badsha Saheb under 
Ex. B 2 dated 15-3-1953. The defendant 
in O, 5. 514 of 1970 had purchased the 
properties involved in that suit from one 


Kottutkurai Sahib under Ex, B-9 
dated 9-12-1953, and from one Raj 
Mohamed Sahib under Ex. B. 10 


dated 17-12-1953, from one Habib Sahib 
under Ex. B. 11 dated 7-10-1954 and 
from one Mohideen Badsha Saheb under 
Ex. B 12 dated 23-12-1957 respectively. 
The defendant in O. S. 519 of 1970 is the 
assignee of the usufructuary mortgage 
in respect of the property involved in 
that suit under Ex B 28 dated 9-8-1948, 
and the assignment under Ex. B 27, 
dated 13-9-1944, had been executed by 
one Thaiyar Sultan Saheb and others 
and in these documents there is re- 
ference to the Pallivasal being the owner 
of the property covered thereby. 

4, The common defence taken by all 
the defendants in all the three suits was 
that the properties were not Wakf pro- 
perties, that none connected with Agari 
Pallivasal exercised any ownership 
with reference to those properties at any- 
time., that the notification published in 
the Gazette under Ex, A. 2 was not bind- 


ing on them and that, in any 
eveni, they have acquired title to the 
suit properties by prescription. They 


also took out the plea that the suits are 
barred by limitation and, threfore, the 
suits filed for recovery of possession are, 
in any event, barred by limitation. 

5. The trial court found on a consi- 
deration of the materials on record that 
the suit properties were Wakf properties 
belonging to the Agari  Pallivasal, that 
the alienations in favour of the defen- 
dants were void, that the possession of 
the predecessors in title of the defen- 
dants was as Mutavallis that therefore 
the defendants had not acquired title to 
the properties by adverse possession and 
that in any event the suits were in time 
in view of S, 3 of the Public Wakfs 
(Extension of Limitation) Act, 1959. On 
these findings, the trial court decreed 
all the three suits as prayed for. 

6. On appeal, the first appellate Court 
sustained the decree passed by the trial 
court in O, S. 514 of 1970 but set aside 
the decree passed by the trial court in 
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O. S. 513 of 1970 and O. S. 519 of 1970. 
Both the Wakf Board as well as the de- 
fendants in the three suits have filed se- 
cond appeals so far as the decision of the 
lower appellate court was against them. 


7. The second Appellate Court (Vara- 
darajan, J, as he then was), held that 
though the notification under Ex. A. 2 
was not binding on the defendants as 
thev had no notice of the enquiry by the 
Assistant Commissioner of Wakfs under 
5. 4 of the Act and as such the defendants 
are not bound to file a suit challenging 
the notification within one year there- 
from, the Wakf Board has established 
in those suits that those suit properties 
belong to Agari Pallivasal, that the 
Inam fair register extracts Exs, A, 3 to 
A. 5 and the Inam B register extracts 
Exs. A. 12 and A. 13 and Ex. A. 14 dated 
1-10-1967 and A, 15 dated 1-5-1967 prant- 
ing pattas in favour of the Agari Pal- 
livasal clearly showed that the suit pro- 
perties belong to Agari Pallivasal and 
therefore, the finding of the courts 
below that the Agari Pallivasal has got 
title to the suit properties cannot be in- 
ferfered with, 

8 On the question of limitation, the 
Wakf Board at the stage of the second 
appeal had raised a new plea that Art. 
96 of the Limitation Act, 1963 will 
enable the Wakf Board to file the suit 
within 12 years from the date of consti- 
tution of the Wakf Board which was in 
the year 1958 and. therefore, the said 
suits filed by the Wakf for recovery of 
possession of the properties should be 
taken to be in time. They had already 
taken the plea in the plaint that the 
suits are saved from the bar of limita- 
tion by S. 3 of the Public Wakfs (Exten- 
sion of Limitation) Act, 1959. The second 
appellate Judge held that Art, 96 of the 
Limitation Act cannot be invoked on the 
facts and circumstances of this case, and 


that the benefit of S. 3 of the Public 
Wakfs (Extension of Limitation) Act, 
1959 also cannot be claimed for twa 
suits, In that view, the Second Appel- 


late Judge held that the suits O, S. 514 
and 519 of 1970 were barred by limita- 
tion. In O. S. 513 of 1970 the learned 
second appellate Judge found that 41 
cents out of one acre and 11 cents com- 
prised in that suit had been alienated in 
1947 and therefore the Public Wakfs Ex- 
tension of Limitation) Act, 1959 will ap- 
ply to that extent, and, therefore, the 
said suit was decreed to the extent of 
41 cents and dismissed in other respects, 
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Aggrieved against the said judgment of 
the second appellate Judge, both the 
plaintiff and the defendants have filed 
before this court the above Letters Pa- 
tent appeals. 


9. Before us, the learned counsel for 
the Wakf Board contends that the second 
appellate Judge is in error in holding 
that Art. 96 of the Limitation Act will 
not apply. It is pointed out by the 
learned counsel that since the aliena- 
tions in these cases have been made 
either by the original Muthavallis or 
their legal representatives, the proper- 
ties could be recovered by the Wakf 
Board which is the authority constitu- 
ted under the statute, and the suits 
having been filed within 12 years from 
the date of constitution of the Wakf 
Board, they are to be held as not being 
barred by limitation. Reliance is placed 
in support of the said legal plea on the 
decision in Machi Reddy v. Wakf Board, 
AIR 1973 Andh Pra 73 and the decision 
of Natarajan J, in Saraswathiammal v. 
Tamil Nadu State Waki Board, S.A. 400 
of 1972 and in Thangiah Velar v. Tamil 
Nadu State Wakf Board, S. A. 456 of 
1972 and another judgment of the 
Andhra Pradesh High Court in C. J. 
Mutt Tirupati v. C., V. Purushotham, 
AIR 1974 Andh Pra 175 and the Division 
Bench decision in Tamil Nadu Wakf 
Board v. Kaveriammal, A. S, 382 of 1973. 
In the decisions referred to above and 
relied on by the appellant it has been 
specifically found that the alienations 
were by the previous- trustee and there- 
fore it is for that specific reason, Art. 96 
of the Limitation Act, 1963° have been 
applied. It is however seen that in this 
case there is no concrete and acceptable 
evidence that the alienations, on the 
basis of which the defendants claim title 
to their respective properties were by 
the previous Muthavallies and that the 
vendors under the documents on the 
basis of which the defendants claim title 
and possession to the properties were in 
fact the trustees or Mutavallis of Agari 
Pallivasal. Unless that fact is establish- 
ed, it cannot be said that the defendants 
are holding the properties on the basis 
of the alienations made by the previous 
trustees or mutavallis of the Agari Palli- 
vasal, Though the second appellate court 
referred to the evidence of DW 2 which 
is to the effect that the original aliena- 
tion had been made by the legal repre- 
sentatives of the original mutavallis, it 
has proceeded on the basis that the said 
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evidence is not either sufficient or con- 
clusive. Even if it is shown that the ori- 
ginal alienation of the Wakf property 
was by mutavallis, since the subsequent 
alienations could not have been made 
by persons who are mutavallis, it is not 
possible to apply S, 96 of the Limitation 
Act, which provides for a suit by the 
Succeeding trustee for the recovery of 
the property alienated by the previous 
trustee, Apart from the so called admis- 
sion of DW 2, referred to by the trial 
court in support of its finding that the 
alienations were by mutavallis or their 
legal representatives, the plaintiff has 
not adduced any concrete and sufficient 
evidence for invoking .Arit. 96 of the 
Limitation Act, which can be applied 
oniy in cases where the suit is filed by 
the succeeding trustee to recover the 
property unauthorisedly alienated by the 
previous trustee or mutavalli. Apart 
from referring to the documents on the 
basis of which the defendants claim title, 
no attempt has been made by the plain- 
tiff to prove as to who were the original 
Mutavallis in respect of the suit pro- 
perty, and how the properties came to 
be ultimately in the hands of the defen- 
dants, Unless, the alienors under whom 
the defendants claim are shown to be 
either Mutavallis or their legal repre- 
sentatives, Art. 96 of the Act cannot, in 
our opinion, be invoked to get over the 
bar of limitation which will be . other- 
wise applicable in cases where the de- 
fendants have been in adverse posses- 
sion of well over the statutory period of 
12 years. Though the second appellate 
Court has referred to the decision cited 
above and stated that he is not agree- 
able with the said view, the learned 
Judge has not referred to the distinction 
between the facts in those cases and the 
facts in the present case. However, the 
learned Judge in our view has come to 
the correct conclusion in holding that 
Art, 96 cannot be invoked on the facts 
of this case, 


10. Dealing with the scope of Sec. 3 
of the Public Wakfs (Extension of Limi- 
tation) Act, 1959, the second Appellate . 
Judge has taken the view that since the 
dispossession of the suit items of pro- 
perties excepting 41 cents in survey No. 
204/1 took place before 1947, Sec, 3 of 
that Act cannot come into play. That 
finding of the second appellate Judge 
has been challenged by the Wakf Board. 
According to the Wakf Board, the dis- 
possession can take place only in the 


of Limitation) Act 1959 
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case of absolute alienation and as sale 
and that in the case of usufructuary 
mortgage there is no question of any 
dispossession. In respect of the proper- 
ties covered by the suit O. S. 513 of 
1970, the first alienation was under Ex. 
B. 1 dated 13-3-1952, in respect of the 
properties covered by O. S. 514 of 1970 
the first alienation was under Ex. B. 9 
dated 9-12-1953, and in the case of the 
properties covered by O, S. 519 of 1970, 
there has been no sales, but only usu- 
fructuary mortgages from 1918 to 1958. 
Having regard to the fact that there has 
been no absolute alienation by way of 
conveyance before 14th Aug. 1947, the 
Public Wakf (Extension of Limitation) 
Act, 1959 has to be applied, as the dis- 
possession can be said to have taken 
place only after the relevant date i.e. 
14th Aug. 1947. As against this, learned 
counsel for the defendants contends that 
the dispossession in this case should be 
deemed to have taken place when the 
usufructuary mortgages had been exe- 
euted under which possession of the 
Wakf has passed on to the mortgagees 
and as the mortgages had been admit- 
tedly executed before the relevant date 
fie, 14th August 1947, S. 3 of the Pub- 
lic Wakfs (Extension of Limitation) Act 
1959 cannot come into play at all, It is 
pointed out by the learned counsel for 
the defendants that in O. S. 513 of 1970 
the first Othi was under Ex. B. 7 dated 
10-9-1891, that in respect of the pro- 
perty covered in O. S. 514 of 1970 the 
first othi was under Ex. B15 dated 
13-7-1894, and that in respect of the 
property covered by O. S. 519 of 1970 
the first othi was under Ex. B. 30 dated 
1-10-1918, There cannot be any dispute 
that if the date of usufructuary mort- 
gage is taken as the basis of disposses- 
sion, S. 3 of the Public Wakfs (Extension 
cannot apply. 
But if the date of usufructuary mort- 
gage is not taken as the date of dispos- 
eession and if the dispossession is deem- 


ed to have taken place only under the’ 


Bale deeds, then the sales having been 
executed subsequent to 14-8-1947, S. 3 
of the Public Wakfs (Extension of Limi- 
tation) Act 1959 will come into play. 
Thus, the main question to be consider- 
ed in this context is whether the execu- 
tion of the usufructuary mortgage by 
the Mutavallis can be taken to be the 
date of dispossession of the Wakf. The 
learned counsel for the defendants has 


relied on the following decision, namely, 
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Adinarayana Chetti v. T.T.K.K. Appan 
Srirangachariar, AIR 1941 Mad 217; 
Rajaram v. Ramanujam, (1962) 1 Mad 
LJ 220: (AIR 1963 Mad 213); Aiyisa Bivi 
Ammal v. Kalandarsa Rowther, (1925) 
86 Ind Cas 433: (AIR 1925 Mad 1020), 
and The Board of Muslim Wakfs, Raja- 
shan v. Radhakrishnan, AIR 1979 SC 
289, in support of his plea that even in 
eases where the properties transferred 
under the usufructuary mortrgage by a 
trustee or Muthavalli, the limitation will 
run from the date of the mortgage, if 
the usufructuary mortgage is found to 
be void and, therefore, the mortgagee 
under such an invalid transfer will ac- 
quire title by adverse possession, How- 


ever, we find that the above decisions 
deal with the question as to when 
alienee title become adverse. But the 


question which we have to consider here 
is as to when there was dispossession. 
For deciding that question, the above 
decisions do not appear to be quite rel- 
evant. When the Mutavalli of a Wakf 
executes a usufructuary mortgage in re- 
lation to the wakf properties, the wakf 
is not dispossessed of the property and 
the possession of the usufructuary mort- 
gagee should be taken to be a construc- 
tive possession of the Wakf concerned. 
When possession is given voluntarily on 
behalf of the Wakf to the mortgagee, 
the Wakf cannot be said to be dispos- 
sessed of its properties, It is only when 
the usufructuary mortgagee sets up ad- 
verse title to the knowledge of the wakf, 
if it is possible to do so in spite of the 
doctrine of estoppel, it is only from that 
date, the Wakf can be said to have been 
dispossessed, If the creation of a usu- 
fructuary mortgage by the Wakf on be- 
half of the Agari Pallivasal is taken to 
be dispossession of the wakf, even a les- 
see of the wakf can say that he has dis- 
possessed the wakf. That will lead to an- 
omalous situation. Therefore, we are 
not inclined to accept the contention of 
the learned counsel for the defendants 
that by creating usufructuary mortgage 
in respect of wakf properties, the wakf 
has been dispossessed of the property 
of usufructuary 
mortgage, We are not therefore prepared 
to accept the contention of the learned 
counsel for the defendants that the dis- 
possession in this case should be taken 
to have taken place on the date of the 
création of the first usufructuary mort- 
gage, In our view, the correct view to 


- be taken is, if is only on the date of the 
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execution of a sale deed, the wakf is 
deprived of the properties as a result 
of the conduct of the Mutavalli in part- 
ing away with the properties by way of 
sale. Admittedly, in these cases, the 
transfers by way of sales have taken 
place „after 1947. Therefore, S. 3 of the 
Public Wakfs (Extension of Limitation) 
Act 1959 will stand attracted in these 
cases, The two suits, O. S. 513 and 514 
of 1970, where the wakf properties have 
been alienated by way of sale, should 
be taken to have been saved from the 
bar of limitation by S, 3 of the Public 
Wakfs (Extension of Limitation) Act 
1959. In O. S. 519 of 1970 there has been 
no alienation by way of sale, and, there- 
fore, there is no room for the applica- 
tion of S. 3, as we have already held 
thatmere execution of usufructuary mort- 
gages by a Mutavalli will not amount 
to dispossession of the wakf. However, it 
has been fouhd by the first appellate 
court that the defendants in that suit 
are the legal representatives of the ori- 
ginal Mutavallis themselves and that 
they are not strangers to whom the 
Wakf property had been transferred, In 
such cases, S. 10 of the Limitation Act 
will straightway apply as no trustee 
can set up adverse title to the trust by 
his possession of the Wakf properties 
for any length of time, Though the said 
finding of the lower appellate court has 
not been referred to by the second Ap- 
pellate Judge, in so-far as the second 
Appellate Judge has not set aside that 
finding of the lower appellate court, we 
cannot ignore that finding. The finding 
of the lower appellate court is as fol- 
lows — 


“So far as the suit in O.S.519 of 1970 
is concerned, defendants 1 and 2 therein 
are the descendants of the original 
musafirs or mutavallis of the Pallivasal. 
Although they claim the property as an- 
cestral their possession is only in their 
capacity as the descendants of the ori- 
ginal musafirs. They cannot acquire title 
by prescription inasmuch as their pos- 
session is only in fiduciary capacity.” 


Ti. Since this finding of the lower 
appellate court has been overlooked by 
the second Appellate Judge and the 
suit has been held to be barred by limi- 
tation, we have to set aside the dismis- 
sal of the suit (O. S. No. 519 of 1970) 
and decree the same on the ground that 
the said suit is not barred by limitation 
and the property covered by that suit 
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has been proved to be the wakf pro- 
perty. 

12. In the view expressed above, we 
have to hold that the L. P. A. Nos. 55 
of 1977, 56 of 1977, 57 of 1977, 58 of 
1977, and 59 of 1977, will stand allowed 
and the L. P, A, 126 of 1977 filed by the 
defendants will stand dismissed. There 
will however be no order as to costs. 

Order accordingly, 
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RAMANUJAM AND 
NAINAR SUNDARAM, JJ. 

New India Insurance Co, Ltd., 
bay, Appellant v. 
others, Respondents. 

A. A, O. No. 364 of 1979, D/- 30-7- 
1981.* 

Motor Vehicles Act (4 of 1939), Sec- 
tions 103-A, 31, 96 — Transfer of certi- 
ficate of insurance — Ownership of 
vehicle transferred long before date of 
accident — Insurance company knowing 
transfer of ownership — Whether there 
is transfer of certificate of insurance and 
policy in favour of transferee so-as_ to 
make Insurance Company liable for 
compensation, 


Bom- 
N. Ganapathy and 


In the present case, the vehicle which 
was involved in the accident was trans- 
ferred by the insured long before thë 
date of the accident, The Insurance 
Company had knowledge of the transfer 
but the insurance was continued in 
favour of the insured who was the ori« 
ginal owner of the vehicle. 


Held that merely because the Insur- 
ance company had knowledge of the 
transfer of ownership in the vehicle, its 
liability under the policy, which never 
got transferred in favour of the trans- 
feree, cannot be deemed to have con- 
tinued, so as to bear the liability of 


compensation. Held further that the 
transferee in whom the ownership of 
the vehicle stood vested at the time of 


the accident was liable to pay the com- 
pensation. to the claimants. (Paras 8, 9} 

Change of ownership in the vehicle 
puts an end to the policy and the liabi- 
lity on the part of the insurance company 


*Against order of Motor Accidents 
Claims Tribunal, (Sub Court), Cudda- 
lore, M. C. P. No. 24 of 1975, D- 
29-7-1978. 
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to indemnify the insured comes to an 
end. When the interest’ of the insured got 
terminated by the transfer of the owner- 
ship of the vehicle, it is too much to 
state that the Insurance Company must 
indemnify third parties on the basis of 
the lapsed policy. When the insured him- 
self has heen exonerated, no question of 
indemnity could arise either u/s. 96 or 
under the terms of the policy. 
(Para 9) 
When the insured proposes to transfer 
the ownership of any vehicle in respect 
of which insurance was taken together 
with the policy of insurance relating 
thereto, he has to apply to the insurer 
for transfer u/s. 103-A (1). The mere in- 
timation of the transfer will not satisfv 
the requirements of S. 103A (1), There 
ought to have been an application for 
transfer in the prescribed form or at 
least a request thereof, Mere knowledge 
on the part of the Insurance Company 
of the change of ownership of the motor 
vehicle would not tantamount to trans- 
fer of the certificate of insurance and 
the policy described in the certificate in 
favour of person to whom the motor 
vehicle is transferred. AIR 1981 Mad 
174 and AIR 1971 Mad 347, Foll; AIR 
1980 Andh Pra 143, Disting. (Paras 7, 8) 
Cases Referred : Chronological Paras 


AIR 1982 Mad 83: 1981 TLNJ 192 8 
AIR 1981 Mad 174; 1981 Acc CJ 288 5 
AIR 1980 Andh Pra 143: 1980 Ace CJ 

189 6 


AIR 1971 Mad 347 : 1971 Acc CJ 122 3 


Kurien Arumugham and Joseph, for 
Appellant; E, Padmanabhan, G. Ethi- 
rajulu, Advocate General, D, Raju, A.R. 
Lakshmanan and Ramajagadeesan, for 
Respondents. 


NAINAR SUNDARAM, J.:—— On 18th 
Mar. 1975, at about 1 P.M., one Kalidas 
was coming on his cycle near the Town 
Hall, Nethaji Road, Cuddalore. The bus 
bearing registration number MDB 1291, 
which was driven in a rash and nepli- 
gent manner, dashed against the said 
Kalidags and caused him multiple inju- 
ries resulting in his instantaneous death. 
The parents of the deceased, respondents 
1 and 2 herein, filed claim petition No. 24 
of 1975 before the Motor Accidents 
Claims Tribunal, Cuddalore, claiming a 
compensation of Rs. 75000, The vehicle 
was originally owned by M., Thiagarajan 
and it was transferred in favour of G. 
Govindan on 15-8-1974, and they are ar- 
rayed as respondents 3 and 4 herein. 
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New India Insurance Company, 
whom the vehicle was insured, is the 
appellant herein, The 3rd respondent 
wanted to be ahsolved of the Hability by 
pointing out that Jong before the acci- 
dent, he had parted with the ownership 
of the vehicle to and in favour of the 
4th respondent, The appellant herein, 
the Insurance company contended that 
since the vehicle was transferred by the 
insured, the 3rd respondent, to and in 
favour of the 4th respondent, the policy 
of insurance lapsed on such transfer of 
ownership of the vehicle, The transferee, 
the 4th respondent admitted the change 
of ownership but contested the claim on 
other grounds, There was a general con- 
test that the accident was not due to 
the rash and negligent driving of the 
vehicle and with regard to the quantum 
of compensation claimed. The Tribunal 
rendered a finding that the accident was 
due to rash and negligent driving of the 
vehicle and determined the compensa- 
tion at Rs, 38,000. The Tribunal accepted 
that there was a change of ownership 
of the vehicle long prior to the date of 
accident, but it opined that since the 
Insurance Company, the appellant, had 
knowledge of the transfer of ownership, 
it cannot escape liability under the 
policy. In this view, the Tribunal pass- 
ed an award directing the Insurance 
Company, the appellant only to pay the 
respondents I and 2 
with interest at 6 per cent per annum 
from the date of petition till date of 
payment. 

2. The appellant, Insurance Company, 
questions the award, putting forth the 
contention that since the ownership of 
the vehicle was transferred- even on 
15th August, 1974 long before the date 
of accident on 18th May, 1975, the in- 
surance policy lapsed and no liability 
could be pinned down on the Insurance 
Company. 


3. No submissions were made before 
us attacking the finding of the Tribunal, 
that the accident was due to the rash 
and negligent driving of the vehicle and 
with regard to the determination of the 
compensation at Rs. 38,000. Hence, the 
only question that arises for considera- 
tion in this appeal is, whether the Tri- 
bunal was correct in directing the ap- 
pellant to pay the compensation i spite 
of the fact that the ownership of the 
vehicle, which was originally with the 
3rd respondent, got transferred in 
favour of the 4th respondent, long prior 
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to the date of the accident on 18th May, 
1975. 

4, One of us, viz, Ramanujam. J, had 
occasion to deal with the question, even 
in 1971, as to whether the policy of in- 
surance could survive when the vehicle 
was physically transferred by the owner, 
in the South India Insurance Co, Ltd. 
v. Lakshmi, 1971 Ace CJ 122: (AIR 1971 
Mad 347), and the available case was 
- analysed and it has been held that the 
policy of insurance came to an end 
when the vehicle was transferred by the 
owner: Section 31 of the Motor Vehicles 
Act (hereinafter referred to as the Act) 
could not have the effect of keeping the 
policy alive qua third parties; change of 
registry under S, 31 was not a condition 
precedent for the transfer of ownership 
of the vehicle; S. 31 merely imposed an 
obligation both on the transferor and 
the transferee of the vehicle to notify 
the transfer; and non-compliance with 
the provisions of S. 31, did not invali- 
date the transfer. 


5. The Tribunal, in the instant case, 
has laboured itself by writing a lengthy 
judgment; but still we had to wade 
through it to spell out the reasonings of 
the Tribunal with great difficulty. The 
Tribunal has not lost sight of the ratio 
decidendi of this court found expressed 
in the above decision. It referred to the 
decisions of the High Courts of Orissa. 
Allahabad and Punjab and Haryana and 
distinguished the above decision of this 
court by stating that it applied only to 
a case where the Insurance Company 
was not aware of the transfer and does 
not apply to the facts of the present 
case, There is a discussion by the Tri- 
bunal on the aspect that the Insurance 
Company had knowledge of the transfer 
by the third respondent to the fourth 
respondent and in spite of it, the insur- 
ance was continued only in favour of the 
3rd respondent, This factor seemed to 
have weighed with the Tribunal to come 
to the conclusion that the policy would 
not lapse and on the basis of the policy, 
the appellant Insurance Company could 
be made liable, This, in our view, is a 
misconception of the legal position, A 
Bench of this court, to which one of us, 
viz., Ramanujam J. was a party, in Hema 
Ramaswami v. K. M. Valarence Panjani, 
1981 Acc CJ 288: (AIR 1981 Mad 174), 
repelled the contention that unless the 
sale of the vehicle has been recognised 
and the transfer of registry is effected 
by the transport authority, there is no 
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completed transfer in law and, there- 
fore, the liability of the insured shall 
be taken to continue until the registry 
of the vehicle is transferred in the 
name of the transferee, 


6. Learned counsel appearing for the 
claimants, respondents 1 and 2 herein, 
drew our attention to the decision of a 
Bench of the High Court of Andhra Pra- 
desh in J. C. Chennarayudu v. N. 
Lakshmamma, 1980 Ace CJ 189: (AIR 
1980 Andh Pra 143) in support of the 
proposition that in spite of the transfer, 
the registry may be continued in the 
name of the transferor and in such a 
case, the registered owner also retains 
some interest in the vehicle and as such, 
the Insurance Company could be made 
liable to meet the claim. There, the facts 
dealt with are entirely different. The 
finding rendered by the Bench in that 
decision was that the transferor continu- 
ed to be the owner of the vehicle for all 
purposes and the purchaser was only 
given the right to ply the vehicle. The 
reasoning of the Bench is found expres- 
sed in the following passage at p, 192 
(of Acc CJ): (at p. 146 of AIR) of the 
report— 


“A reading of the entire document 
Ex. B-1I, leads to the conclusion that in 
spite of the stipulation that the balance 
of considération would be paid with in- 
terest and damages of Rs. 2000 the en- 
tire interest in the vehicle would com- 
pletely stand transferred to the purcha- 
ser only when the transfer of the ‘C’ 
certificate and the road permit is effect- 
ed, In other words, the transferor con- 
tinued to be the owner for all purposes 
and the ‘purchaser’ was only given the 
right to ply the vehicle. Admittedly, 
the transferee was plying the vehicle 
under the ‘C’ certificate and the road 
permit standing in the name of the first 
respondent. The first respondent must, 
in the circumstances of the case, be 
held to be the ‘owner’ of the vehicle.” 


7. Mere knowledge on the part of 
the Insurance Company of the change 
of ownership of the motor vehicle would 
not tantamount to transfer of the certi- 
ficate of insurance and the policy de- 
scribed in the certificate in favour of 
the person to whom the rotor vehicle is 
transferred. S. 103-A (1) of the Act 
reads as follows— 


*103-A (1). Where a person in whose 
favour the certificate of insurance has 
ween issued in accordance with the pro» 
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visions of this Chapter proposes to trans- 
fer to another person the ownership of 
the motor vehicle in respect of which 
such insurance was taken together with 
the policy of insurance relating there- 
to, he may apply in the prescribed form 
to the insurer for the transfer of the 
certificate of insurance and the policy 
described in the certificate in favour of 
the person to whom the motor vehicle 
is proposed to be transferred, and if 
within fifteen days of the receipt of such 
application by the insurer, ‘the insurer 
has not intimated to the insured and 
such other person his refusal to transfer 
the certificate and the policy to the other 
person, the certificate of insurance and 
the policy described in the certificate 
shall be deemed to have been transfer- 
red in favour of the person to whom the 
motor vehicle is transferred with effect 
from the date of its transfer.” 


8. When there is a proposal to trans- 
fer the ownership of any vehicle in res- 
pect of which insurance was taken to- 
gether' with the policy of insurance re- 
lating thereto, he has to apply in the 
prescribed form to the insurer for trans- 
fer as contemplated under 5. 103-A (1) 
of the Act, It could not he stated that 
the mere intimation of the transfer will 
Satisfy the requirements of the said pro- 
vision, so that if there is a failure to re- 
spond on the part of the insurance 
company by intimating the refusal to 
transfer, the policy shall he deemed to 
have been transferred in favour of the 
transferee, Knowledge by itself is of no 
use. There ought to have been an appli- 
cation for transfer in the prescribed 
form or at least a request thereof. In 
Calcutta Insurance. Madras, now known 
as National Insurance Co, Ltd. v. Tiru- 
malai Ammal alias Nookammal, (C.M.A. 
49 and 50 of 1978, judgment dt. 10-2-’81) 
concisely reported in 1981 TLNJ 
192: (AIR 1982 Mad 83), a Bench of this 
court, to which one of us, viz, Rama- 
nujam J. was a party, discountenanced 
the proposition that a mere intimation 
would suffice the provisions of S. 103-A 
(1) of the Act, so as to invoke the deem- 
ing transfer of the policy as contemplat- 
ed in the provision, Such being the pro- 
position of law as recognised by judicial 
precedents of this court, we are unable 
to sustain the finding of the Tribunal in 
the instant case, that merely because the 
Insurance Company, the appellant here- 
in, had knowledge of the transfer of the 
ownership in the vehicle, its liability 
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under the policy, which never got trans- 
ferred in favour of the transferee, viz., 
the 4th respondent herein, must be 
deemed to have continued, so as to bear 
the liability of compensation. 


Bombay v. N, Ganapathy 


9. Learned counsel appearing for the 
Claimants, respondents 1 and 2, would 
submit that in the instant case the en- 
dorsement 13 attached to and forming 
part of the policy will still make the 
Insurance Company liable in spite of the 
transfer of the ownership of the vehi- 
cle. We must straightway point out that 
in spite of the transfer of the ownership 
of the vehicle on 15-11-1974, policies of 
insurance seemed to have been taken in 
the name of the third respondent only. 
For the relevant period in question, no 
policy as such has been produced and 
marked in the case and only the certifi- 
cate of insurance for the period from 
16-11-1974 to 15-11-1975 has been mark- 
ed as Ex. B-2. But, the policies for the 
subsequent periods have been marked as 
Ex. B3, B4 and B5, It is not possible for 
us to assume that endorsement 13 relied 
on by the learned counsel for respon- 
dents 1 and 2 herein was there in the 
policy covering the relevant period. 
Furthermore, this contention was not 
put forth either by the claimants, re- 
spondents 1 and 2 herein, or by the 4th 
respondent herein, before the Tribunal. 
Even otherwise, we are of the opinion 
that this endorsement cannot be availed 
of by respondents 1 and 2 to pin down 
the liability on the Insurance Company 
after the lapse of the policy. Endorse- 
ment 13, as occurring in the policies for 
the subsequent periods, reads as fol- 
lows-— 


“In consideration of an additional pre- 
mium of Rs....... and notwithstanding any- 
thing to the contrary contained in Gene- 
ral Exception No. 4, but subject other- 
wise to the terms, exceptions, conditions 
and limitations of this policy the com- 
pany will indemnify the insured against 
liability at law for compensation (in- 
cluding Law costs of any claimant) for 
death of or bodily injury to any person 
other than a person excluded under 
General Exception No. 3 being carried 
in or upon or entering or mounting or 
alighting from any vehicle described in 
the schedule hereto but such indemnity 
is limited to the sum of Rs, ............ in 
respect of any one person and subject to 
the aforesaid limit in respect of any one 
person to Rs.......... in respect of any 
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number of claims in connection with 
‘any one such vehicle arising out of one 
cause,” 

General Exception No. 4 is as follows— 


“The Company shall not be liable un- 
der this policy in respect of......... (4) 
any accident, loss, damage and/or liabi- 
lity caused, sustained or incurred after 
any variation in or termination of the 
insured’s interest in the motor vehicle.” 
To invoke this endorsement, the policy 
must survive in spite of the transfer. But 
the law on this aspect, as countenanced 
by decisions of this court, is that change 
of ownership in the vehicle puts an end 
to the policy and the liability on the part 
of the insurance company to indemnify 
the insured comes to an end. When the 
interest of the insured got terminated by 
the transfer of the ownership of the 
vehicle, it is too much to state that the 
Insurance Company must indemnify 
third parties on the basis of the lapsed 
policy. The insurance of the policies for 
the subsequent periods in the name of 
the third respondent is a futile process 
and could not be taken advantage of by 
the claimants, respondents I and 2 here- 
in. Rightly, the Tribunal exonerated the 
3rd respondent from liability counte- 
nancing the change of ownership in fa- 
vour of the 4th respondent and that has 
become final. When the insured himself 
has been exonerated, no question of in- 
demnity could arise either under 5, 96 
or under the terms of the policy. But 
curiously, on an erroneous view of the 
legal position, the Tribunal chose to 
thrust the burden of compensation on 
the Insurance Company, the appellant 
herein. For all these reasons, we are ob- 
liged to interfere with the award of the 
Tribunal. At the same time, it must be 
held that the fourth respondent, in 
whom the ownership of the vehicle stood 
vested at the time of the accident, is 
liable to pay the compensation to the 
claimants, In the last but one paragraph 
of the judgment, the Tribunal did hold 
that the owner at the relevant point of 
time, viz., the fourth respondent herein 
would be liable to pay the compensation 
amount, Yet, it chose to pass an award 


only against the Insurance Company, 
the appellant herein, 
10. As a result, we set aside the 


award of the Tribunal directing the ap- 
pellant herein to pay the compensation 
amount and pass an award directing the 
fourth respondent herein to pay respon- 
dents 1 and 2 herein, the sum of Ru- 


S. Alagiriswami Naidu v, Chellayee Ammal 


A.I. R. 


pees 38000 with interest at six per cent 
per annum from the date of the petition, 
viz., 20-6-1975 till the date of payment. 
The parties are directed to bear their 
respective costs throughout, 


Appeal allowed. 


AIR 1982 MADRAS 384 
SENGOTTUVELAN, J. 


S. Alagiriswami Naidu, Petitioner v. 
Chellayee Ammal, Respondent. 


C.R.P. No. 3272 of 1980, D/- 8-1-1982. 


Civil P, C. (5 of 1908), S, 144 — Suit 
by plaintiff as trustee to recover rent de- 
creed — Pending second appeal execu- 
tion of decree stayed by High Court on 
tenant depositing certain amount for 
payment to plaintiff —- Decree reversed 
in second appeal on ground that plaintiff 
had no locus standi to file suit as trustee 
— Plaintiff if liable to pay back amount 
withdrawn by him to tenant by way of 
restitution, 


The suit for arrears of rent filed by 
the plaintiff as a trustee against the ten- 
ant was decreed by the lower Court and 
pending the second appeal the High 
Court stayed execution of the decree on 
the tenant depositing certain amount for 
payment to plaintiff. The second appeal 
was allowed and the decree was revers- 
ed on the ground that the plaintiff had 
no locus standi to file the suit as a trus- 
tee, In such a case in view of the fact 
that the suit was filed by the plaintiff 
on behalf of the trust if the plaintiff had 
withdrawn the amount deposited by the 
tenant in pursuance of the interim order 
of the High Court as a de facto trustee 
and used the same for purpose of the 
trust then only the trust would be liable 
to pay back the amount to the tenant by 
way of restitution under S, 144. But if 
the plaintiff had utilised the amount for 
his own purposes then he would be 


bound to pay back the amount to the. 
tenant, (Para 3). 
S: V. Jayaraman, for Petitioner: M. 


Veluswami, for Respondent, 

ORDER:— This civil revision petition 
is filed against the order of the Addi- 
tional Subordinate Judge, Madurai, in 
C.M.A. 477 of 1978 in which the claim 
for restitution by the civil revision peti- 
tioner against the respondent was nega- 
tived, The facts are briefly as follows: 
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2. One Chellayee Ammal as Trustee 
and lessee of properties of Madhayanai 
Koil Trust, filed a suit for recovery of 
arrears of rent against S. Alagiriswami 
Naidu, the civil revision petitioner here- 
in. The tenant, the civil revision peti- 
tioner herein, contested the claim on the 
ground that the said Chellayee Ammal, 
the respondent herein is not the Trus- 
tee and that the superstructures in the 
premises also do not belong to the Trust. 
The matter eventually came up before 


‘this court in S.A. No. 422 of 1969 and 


when the second appeal was pending, 
the civil revision petitioner filed an ap- 


plication for stay of execution of the 
decree of the lower Court granted in 


favour of the respondent herein and as 
a condition precedent for stay, this court 
directed payment of Rs. 944.80 on or be- 
fore 28-2-1970 and continue to pay a 
sum of Rs, 16 every month. In all, a 
sum of Rs. 2524.80 seems to have been 
paid by the civil revision petitioner 
herein during the pendency of the se- 
cond appeal, Ultimately, the respondent 
herein lost the second appeal mainly on 
the ground that she has no locus standi 
to file a suit as a trustee. Consequent to 
the result of the second appeal the civil 
revision petitioner herein filed E.A. 350 
of 1977 in O.S. 196 of 1964 under 5. 144, 
C.P.C. directing the plaintiff, the re- 
spondent herein, to pay back the amount 
received by her in pursuance of the in- 
terim order of this court. To the above- 
said restitution application, the réspon- 
dent herein filed a counter statement 
stating that the pre-existing liability of 
the civil revision petitioner to pay the 
rent of the Trust has not been extin- 
guished by the dismissal of the wrongly 
framed suit. She also contended that 
since the civil revision petitioner is a 
tenant and he had paid the rent during 
the eviction proceedings, he is not en- 
titled to get back the rent on the dis- 


missal of the suit, The civil revision peti- 


“~.-tioner was depositing only what was 
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gally due from him and he has not suf- 
“red any loss or injury and the peti- 
sioner is not entitled by way of restitu- 
tion, the amount paid by him towards 
fent, The trial court after considering 
the contentions of both sides came to the 
conclusion that the respondent is not en~ 
titled to realise the amount of Rs. 2542.80 
deposited by the civil revision petitioner 
and as she had the amount of Rs, 2542.80 
which she was not legally entitled to, 
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she is bound to pay hack the.. said 
amount with interest at 6 per. cent per 
annum and allowed the application. ‘As 
against the said order, the 
herein filed an appeal C.M.A. 477 of 1978 
on the file of the Additional Subordinate 
Judge, Madurai, The learned Additional 
Subordinate Judge, Madurai, taking the 
view that inasmuch as the civil revision 
petitioner admitted that he is the tenant 
to the vacant site and as .such he is 
liable to pay the rent for it he cannot 
seek to recover the amount deposited by 
him as such rent allowed the appeal and 
held that the civil revision petitioner is 
not entitled to an order of restitution in 
respect of the said amount. As against 
the said order of the Additional Sub- 
ordinate Judge, this civil revision peti- 
tion is filed. 


3. According to S. 144, CPC, if a 
decree or order is varied or reversed in 
appeal and if in the meanwhile, the per- 
son in whose favour the decree is pass- 
ed, collects any amount, then the party 
who has paid the amount is entitled to 
collect the same by way of restitution 
under a properly constituted applica- 
tion under S. 144, C.P.C. and as per Sec- 
tion 144 (2), C.P.C., no suit is maintain- 
able for recovery of such amount, In 
this case, we have to see whether the 
civil revision petitioner who deposited 
the arrears of rent in pursuance of the 
order of this Court, is entitled to get 
back the amount from the respondent 
herein on the second appeal being allow- 
ed in favour of the civil revision peti- 
tioner. The contention of the respondent 
is that in any event, the fact that the 
civil revision petitioner is a tenant in 
the vacant site is not denied and the 
liability for payment of arrears of rent 
is also not disputed, the civil revision 
petitioner is not entitled to get back the 
amount, On the other hand, it is con- 
tended on behalf of the civil revision 
petitioner that as it has been found by 
this Court in the second appeal that the 
respondent herein is not the trustee and 
that she is not entitled to maintain the 
suit, the respondent is bound to pay 
back the amount, It will have to be 
borne in mind that the fact that the re~ 
Spondent instituted the suit as a trustee 
is not denied by the civil revision peti- 
tioner, A suit on behalf of the trust can 
be filed even by a de facto trustee or a 
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itrustee de son tort, If the respondent had 
withdrawn the amount as a de facto 
trustee and used the same for the pur- 
pose of the Trust, then it is only the 
Trust that can be made liable for the 
amount so collected, On the other hand, 
if the respondent herein had utilised the 
amount for her own purposes then she 
is bound to pay back the amount to the 
_|eivil revision petitioner. In view of the 
fact thay the suit itself is instituted on 
behalf of the trust this aspect will have 
to be gone into before the liability re- 
garding restitution of the amount col- 
lected is decided. The fact that the ar- 
rears for the period claimed in the plaint 
cannot also be claimed once again since 
the said claim ig barred by limitation, 
will also have to be borne in mind in 
‘ideciding the issue. No doubt, there is 
no plea in the counter-statement of the 


respondent herein that the amount had- 


been withdrawn and used for the pur- 
pose of Trust, But there is a plea that 
only the Trust can be made liable by 
way of restitution. Under the circum- 
stances, to come to a correct conclusion 
certain further facts regarding utilisa- 
tion of the amount will have to be as- 
certained before the liability to pay 
back the amount can be decided. Hence 
the order of the Additional Subordinate 
Judge, Madurai is set aside and the mat- 
ter is remitted back to the District Mun- 
sif, Madurai Taluk, Madurai for fresh 
disposal after ascertaining whether the 
amount withdrawn by the respondent 
had been utilised for the purpose of the 
Trust or whether the same had been uti- 
lised for her own personal purposes, If 
it is found that the respondent had used 
the amount for her own personal pur- 
poses, then the court would be justified 
in passing an order of restitution direct- 
ing payment of the amount to the civil 
revision petitioner, On the other hand, 
if the amount had been utilised for the 
purpose of the Trust, then it is the Trust 
that is bound to pay back the amount 
and the civil revision petitioner is 
given liberty to file another application 
by way of restitution against the Trust. 
As and when the said application is filed, 
the Trust will have all the defences 
open to it with reference to its claim for 
arrears of rent. 


4 In the result, the civil revision 
petition is allowed and the matter is re- 
tmanded back to the District Munsif of 
Madurai taluk, Madurai for disposal in 


State v, ©. Vadiappan 


ATR. 


the light of the observations made above, 
There will be no order as to costs, — 


Petition allowed, 
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State of Tamil Nadu and another, Ap- 
pellants v. C, Vadiappan, Respondent. 


Writ Appeal No. 30 of 1982, D/- 11-2- 
1982.* 


(A) Tamil Nadu Prohibition Act (10 
of 1937), S. 17-C read with S. 54 — 
Tamil Nadu Arrack (Supply by Whole- 
sale) Rules (1981), Rr. 5, 6 (a), Proviso 
— Application for grant of privilege for 
supply of arrack — Recommendation by 
Commissioner — Disapproval by Gov- 
ernment on ground of carrying on of an- 
other business by applicant — Disap- 
proval being arbitrary and irrelevant, 
action is liable to be set aside. (Consti- 
tution of India, Art, 14; Administrative 
Law.) 


In exercising the discretionary powers, 
the administrative authority must act in 
good faith, must have regard to all rel- 
evant considerations and must not be 
swayed by irrelevant considerations, 
must not seek to promote purposes alien 
to the letter and spirit of the legislation 
that gives it power to act and must not 
act arbitrarily or capriciously. (Para 28) 


Where an application of a person car- 
rying on a business of money lending 
for the grant of privilege for supply of 
arrack by wholesale in a district which 
was recommended to Government to 
give its approval by the Commissioner 
of Prohibition, was rejected by the Gov~ 
ernment on the ground that the appli- 
cant with his money lending business 
could not devote full attention to the 
wholesale business of arrack in the Dis- 
trict, the action of Government if not 
accepting the proposal for granting the 
privilege to the applicant-in question, 
was invalid as the reasons for the dis~- 
approval of the Government were arbi- 
trary and unreasonable. (Paras 27, 28, 36) 

There was absolutely no prohibition in 
the Rules for a recipient of the privi- 
lege to carry on other business, The 
only prohibition being that no other 


*Against judgment of Sathiadev, J. in 
W. P. No. 6568 of 1981, D/- 19-1-1982. 
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business other than the one licensed 
under the Rules, shall be carried in the 
building where the wholesale business 
is located. Unless a business comes into 
conflict with the one licensed under the 
rules, it cannot be said that it may not 
be possible for the party to devote full 
attention to the wholesale business of 
arrack in the District. (Para 27) 

(B) Constitution of India, Art. 226 — 
Writ of mandamus directing Commis- 
sioner to grant privilege for supply of 
arrack in favour of applicant— Propriety 
— Govt. disapproving recommenda- 
tion of Commissioner for granting privi- 
lege — Disapproval arbitrary and un- 
reasonable — 
nature of mandamus to grant privilege 
is justified. Case law discussed, (Para 35) 
Cases Referred : Chronological Paras 
(1981) W. A. No. 368 of 1981, D/- 23-9- 

1981 (Mad), K. Ramaswami v. Govt. of 


Tamil Nadu 16, 26, 28 
AIR 1980 SC 1230 34 
AIR 1979 SC 765 33 
AIR 1979 SC 1060: 1979 Lab IC 803 32 
AIR 1979 SC 1628 21 
AIR 1978 SC 597 12 
AID 1978 SC 851 l 13, 34 
AIR 1970 SC 1896 15 
AIR 1957 SC 540 11 
AIR 1952 SC 192 30 


Advocate General for Govt. Pleader, 
for Appellants; G. Ramaswami and R. 
Gandhi, for Respondent, 


GOKULAKRISHNAN, Ofig, C, J. :—= 
The respondent herein filed W. P. No. 
6568 of 1981 praying for the issue of a 
writ of certiorarified mandamus or any 
other appropriate writ, direction or 
order, calling for the records relating 
to the proceedings of the Commissioner 
of Prohibition and Excise in Rc.G1/ 
12852/81 dated 8-8-1981 and quashing 
the same and also for further directing 
the State of Tamil Nadu and the Com- 
missioner of Prohibition and Excise to 
grant the privilege for supply of arrack 
by wholesale in the district of Periyar, 
for the year 1981-82, under the Tamil 
Nadu Arrack (Supply by Wholesale) 
Rules, 1981. 

2. The respondent herein had put. in 
an application in response to a Notifica- 
tion dated 4-5-1981 calling for applica- 
tions for grant of privilege and supply 
in wholesale arrack to declare in Peri- 
yar District. The said application was 
filed on 17-5-1981; after complying with 
all the necessary formalities and also 
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making the necessary deposit of Ru- 
pees 30,000, as required by the Rules. 
Besides the respondent herein, eleven 
others also had put in their applications, 
There was a personal hearing of all the 
applications on 27-6-1981 and 2-7-1981. 
Among the persons who had put in ap- 
plications, two did not appear for the 
personal enquiry. The Commissioner of 
Prohibition after making a personal en- 
quiry recommended the respondent for 
the grant of the licence. As per R. 6 (a) 
of the said Rules the prior approval of 
the Government has to be obtained by 
the Commissioner of Prohibition before 
the issue of the licence. The Govern- 
ment rejected the recommendation of 
the Commissioner of Prohibition stating 
that the respondent is already doing 
money-lending business and that it may 
not be possible for him to devote full 
attention to deal with the wholesale 
business in arrack in Periyar District. 
The Commissjoner of Prohibition in his 
proceedings dated 8-8-1981 in Re No. 
12852/81 has rejected the application of 
the respondent herein and communicat- 
ed the same to him. The said order was 
received by the respondent on 14-8-1981. 
Questioning the said rejection, the re- 
Spondent herein filed the writ petition. 
3. In his affidavit filed in support of 
the writ petition, the respondent herein 
contended that the Commissioner of 
Prohibition performed quasi-judicial 
functions in recommending the name of 
the respondent and that the Government 
cannot interfere by rejecting the recom- 
mendation of the Commissioner, He has 
further stated that the prior approval 
of the Government as envisaged by 
R. 6 (a) came to be introduced in the 
rules after the application had been sub- 
mitted by the respondent and others for 
the grant of the licence. According to 
the respondent, the said amendment is 
not applicable to him and in any event 
it will not have any retrospective effect 
so as to get the prior approval of the 
State of Tamil Nadu, Inasmuch as the 
State of Tamil Nadu had not given an 
opportunity to the respondent before it 
had rejected the recommendation of the 
Commissioner, the rejection, according 
to the respondent, is vitiated on the 
ground of violation of the principle of 
Natural justice, It was further contend- 
ed that the Commissioner of Prohibition 
who has to act as a quasi-judicial func- 


tionary in considering the merits and 
demerits of the applicants for the grant 
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of the licence, cannot take any directions 
from the State of Tamil Nadu, There- 
fore, the order of rejection has to be 
quashed, The reasoning given by the 
Government for rejecting the applica- 
tion of the respondent, according to the 
respondent, is irrelevant and the busi- 
ness of money lending cannot be taken 
as an adverse point in rejecting the ap- 
plication of the respondent, On the other 
hand, the respondent stated, it is an 
additional qualification since he would 
command necessary finance for the ef- 
fective carrying on of the business in 
the wholesale trade of arrack. Finally, 
the respondent praved that the rejection 
made by the Government despite the 
recommendation made by the Commis- 
sioner of Prohibition is illegal and has 
to be quashed and a Writ of Mandamus 
has to be issued directing the grant of 
licence, 


4, The appellants filed a counter-affi- 
davit in the writ petition refuting the 
allegations of the respondent. They con- 
tended that as per sub-sec, (2-A) of Sec- 
tion 54 of the Prohibition Act, R. 6 (a) 
was introduced in the rules with retro- 
spective effect, and hence it is valid, The 
respondent, according to the appellants, 
has no fundamental right to carry on 
trade in arrack and as such he cannot 
question the vires of the Rules, Accord- 
ing to the appellants, the Rule is per- 
fectly valid and intra vires the Consti- 
tution of India, It was further contend- 
ed by the appellants herein that the 
order of the Commissioner is only 
administrative and hence the respondent 
has no right to question the same, since 
he has no fundamental right to carry on 
trade in arrack. In regulating this trade, 
it was claimed that the second appellant 
herein can impose any condition or re- 
Striction and the respondent has no locus 
standi to question the same and so long 
as the State is the owner of these privi- 
leges, the contentions of the writ peti- 
tioner are without substance. It was fur- 
ther contended that the proviso to R. 6-A 
(6 (a)?) has retrospective effect and 
as such the amendment must be con- 
strued to have come into force as and 
from 3-5-1981. It was then contended 
that sub-sec. (2) of 5. 54 of the Prohi- 
bition Act empowers the Government to 
frame rules with retrospective effect. 
Therefore, the appellants claimed that 
the contention that the rules cannot 
have retrospective effect is without sub- 
stance, It was further conténded on be- 
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half of the appellants that the rules do 
not require any notice to be given be- 
fore the Government refuses to give its 
approval, The appellants contended that 
the respondent is doing money lending 
business and he carinot devote full at- 
tention to supply of arrack by wholesale 
to the 273 retailers of Periyar District 
which would involve whole time atten- 
tion, Hence the first appellant claimed 
to have rightly decided that the respon- 
dent was not suitable for the grant of 
the privilege. Finally, the appellants 
submitted that the refusal to approve 
the recommendation made by the Com- 
missioner is in accordance with the rules 
and as such the contention of the re- 
Spondent herein is not sustainable, With 
these allegations, the appellants wanted 
the writ petition filed by the respon- 
dent herein to be dismissed with costs. 


ð. A learned single Judge of our High 
Court who heard the writ petition, found 
that the power exercised by the Com- 
missioner is quasi-judicial in nature, that 
the Government notwithstanding the 
proviso to R, 6 (a), has no power to 
interdict the power exercised by the 
Commissioner, that the Commisioner is 
not bound by the direction of the Gov- 
ernment, that the proceedings are viola- 
tive of the principles of natural justice 
and that the reason given by the Gov- 


ernment to reject the recommendation 
of the Commissioner is arbitrary and 
Irrelevant. With these findings, the 


learned Judge directed the second appel- 


lan; herein to issue the licence in favour 
of the respondent herein. Aggrieved by 


the judgment of the Court below, 
appellants 
writ appeal. 


the 
have preferred the above 


6. The learned Advocate-General, by 
way.of his argument, reiterated what all 
were stated in the counter-affidavit filed 
on behalf of the appellants in the writ 
proceedings and added that the ground 
for refusing to grant the approval is 
relevant and valid and in any event, the 
court can only remand the case back 
to the Commissioner for disposal afresh 
in the light of any observations the court 
may deem fit to make. 

7, Mr. G. Ramaswami, learned coun- 
sel appearing for the respondent, sub- 
mitted that it is unnecessary for this 
Court to go into the other matters raised 
by the learned Advocate-General except 
for the question as to whether the order 
passed by the Commissioner after gets 


a 


1982 


ting the disapproval of his recommen- 
dation by the Government is arbitrary 
and based upon irrelevant consideration. 
The learned counsel submitted that if 
the court comes to the conclusion that 
the rejection of the application on the 
ground that the respondent is doing 
money lending business is irrelevant and 
fanciful, the order has to be set aside 
by quashing the same. If that is set 
aside, according to the learned counsel, 
the only course open to the Court is to 
direct the second appellant herein to 
issue the licence in favour of the re- 
spondent, According to the learned 
counsel, if the court comes to the con- 
clusion that an arbitrary order has been 
passed it has only to direct the second 
appellant to issue the licence in favour 
of the respondent herein, or, otherwise, 
the matter will be prolonged, with the 
result, the licence period which comes 
to an end by the end of March, 1982, 
will make the writ petition infructuous. 
Mr, G. Ramaswami further contended 
that it is unnecessary to give any deci- 
sion on the other issues, such as the 
power of the Government to give its 
prior approval, the quasi-judicial nature 
of the order passed by the second ap- 


pellant and on the issue that the Gov-. 


ernment cannot superimpose its ap- 
proval over the quasi-judicial nature 
of the disposal made by the Commis- 
Sioner in selecting the respondent herein. 
Mr. G. Ramaswami, further submitted 
that if the court comes to the conclusion 
that the order passed by the first ap- 
pellant is arbitrary in nature and there- 
fore it hag to be quashed, he has no 
objection to the vacating of the findings 
of the learned single Judge on the other 
issues, since it is unnecessary to give 
findings on these matters for a disposal 
of the present case, 

8. In the light of the abovesaid argu- 
ments advanced by the respective coun- 
sel appearing for the parties, we shall 
presently deal with the question as to 
whether the order passed by the ap- 
pellant is based upon irrelevant and 
fanciful grounds, 


9, The learned Advocate General ad- 
mitted that the test of reasonableness is 
available to the court even in admin- 
istrative matters, If it is unreasonable, 
the court has power to strike it down. 
The principles of natural justice are also 
available, provided any civil consequence 
is involved in an order administratively 
passed by the authorities concerned, 
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10. It is clear from the facts of the 
case that the second appellant herein 
recommended the name of the respon- 
dent for granting the licence for supply 
of arrack by wholesale in Periyar Dis- 
trict. The Government by virtue of the 
provision contained in the proviso to 
R. 6 (a) of the Tamil Nadu Arrack (Sup- 
ply by Wholesale) Rules, 1981, which 
states — 


“Provided that no privilege shall be 
granted except with the prior approval 
of the State Government.” 


refused to give its approval stating that 
the application of the respondent has to 
be rejected for the reason that he is 
already doing money lending business 
and that it may not be possible for him 
to devote full attention to deal in whole- 
sale business in arrack in Periyar Dis- 
trict, The learned Advocate-General 
Submitted that there is no question of 
any fundamental right in dealing with 
arrack vested in any citizen and that the 
respondent cannot claim as of right to 
have the licence in his favour for the 
wholesale business in arrack in Periyar 
District. It is the case of the Govern- 
ment that the order passed by the 
second appellant is administrative in 
character and that the proviso added to 
the rule is valid and effective. In this 
case, it is clear that the proviso was 
added to the rule subsequent to the sub- 
mission of the applications by the re- 
spondent and others to get licence for 
wholesale business in arrack in Periyar 
District. It was contended by the re- 
spondent that the said rule cannot have 
any retrospective operation and there- 
fore the Commissioner, who is the 
second appellant herein and who has 
recommended the grant of the licence 
in favour of the respondent, must be 
directed to issue licence, since the prior 
approval of the Government need not 
be got in view of the fact that the pro- 
viso will not have any retrospective op- 
eration. The proviso to R. 6 (a) was ad- 
ded on 15-6-1981, and this gives retro- 
spective operation for the said provision 
with effect from 3-5-1981, The learned 
Advocate-General points out that Sec- 
tion 54 (2-A) of the Tamil Nadu Prohi- 
bition Act, which reads — 


"54. (1) The State Government may 
make rules for the purpose of carrying 
into effect the provisions of this Act.....; 

(2-A) A rule or notification under this 
Act may be made or issued so as to 
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have retrospective effect on and from 
date not earlier — 

(i) the first Sept, 1972 in so far as it 
relates to toddy; and 

(ii) the first Sept, 1974, in so far as it 
relates to any liquor other than toddy; 

(iii) the first May 1981, in so far as it 
relates to the matters dealt with in Sec- 
tions 17B, 17C, 17D, 17E and 18B and 
18C.” 


and stated that as per this section, the 
proviso added will definitely have retro- 
spective effect. 

11, It has been further contended by 
the learned Advocate-General that noti- 
fication No. 797 dated 15-10-1937 relied 
on by the learned Judge for the purpose 
of giving a finding that the order of the 
Commissioner is quasi-judicial in nature, 
cannot be sustained. In that Notification 
Rule 3 reads as follows— 


*(3) Appeal to the Provincial Govern- 
ment, An appeal shall lie to the Provin- 
cial Government from any order passed 
by the Board of Revenue, Separate Re- 
venue, whether on appeal or otherwise, 

Provided that where it is specially 
provided by rule that the decision of the 
Commissioner shall be final or where a 
second appeal has been disposed of by 
the Commissioner no further appeal 
shall lie.” 


The learned Judge, relying upon this 
rule, and also the nature of the enquiry 
conducted by the second appellant here- 
in for recommending the licence, came 
to the conclusion that the order passed 
by the second appellant is quasi-judicial 
In nature. The learned Advocate Gene- 
ral submitted that the Board of Reve- 
nue was abolished with effect from 1-11- 
1980, As per this notification, appeal or 
reference will lie only to the Govern- 
ment. Thus, subsequent to the notifica- 
tion dated 1-12-1980 the powers exer- 
cised by the Board under notification 
No. 797 dated 15-10-1937, were exercis- 
ed by the Government. Since the Gov- 
ernment itself has to give approval for 
the recommendation of the second ap- 
pellant, there is no question of any ap- 
peal or reference to the Government 
by virtue of notification No. 797. The 
learned Advocate General further con- 
tended that by necessary intendment 
which can be spelt out by the introduc- 
tion of the proviso to Rule 6 (a), the 
Government has taken away the appel- 
late power vested in the Government 
by virtue of notification No, 797, To 
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support the above contention, the learn- 
ed Advocate General cited the decision 
reported in Garikapati v. Subbiah Chou- 
dhry, AIR 1957 SC 540. In that decision 
it has been specifically held that the 
vested right of appeal can be taken 
away only by a subsequent enactment if 
it so provides expressly or by necessary 
intendment and not otherwise. There- 
fore, according to the learned Advocate 
General, the right of appeal has been 
taken away -by necessary intendment. If 
that be so, the order of the Commis- 
Sioner is only administrative in charac- 
ter, and cannot be quasi-judicial in 
character. Even apart from this, the 
learned Advocate General submitted 
that the Tamil Nadu Arrack (Supply by 


Wholesale) Rules, 1981, is a compact 
enactment and this special enactment 
will exclude the notification No. 797 
passed as early as 15-10-1937. These 


Rules are a complete Code by themselves 
and therefore the provisions of these 
rules clearly make out that the order 
of the second appellant can only be ad- 
ministrative in character. 


12. The learned Advocate General 
further submitted that unless some civil 


consequence is involved, the affected 
‘party cannot claim the benefit of the 


principles of natural justice to question 
the order passed by the Government. 
According to the learned Advocate Ge- 
neral, there is no civil consequence as 
such involved in the order passed by the 
s€cond appellant herein, which will en- 
title the respondent herein to question 
the same on the ground of violation of 
the principles of natural justice. To sup- 
port this contention, the learned Advo- 
cate General cited the decision reported 
in Menaka Gandhi v. Union of India, 
AIR 1978 SC 597, wherein the Supreme 
Court has stated that the law must be 
taken to be well established that even 
in administrative proceeding which in- 
volves civil consequence the doctrine of 
natural justice must be held to be ap- 
plicable, 


_ 13. In Mohinder Singh v. Chief Elec- 
tion Commr., AIR 1978 SC 851, the Sup- 
reme Court has held that (para 65): — 


“Civil consequences’ undoubtedly 
cover infraction of not merely property 
or personal rights but of civil liberties, 
material deprivation and non-pecuniary 
damages. In its comprehensive connota- 
tion, everything that affects a citizen in 
his civil life inflicts a civil consequence,” — 
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14. According to the learned Advo- 
cate General, the disapproval of the re- 


commendation for the grant of licence 
in favour of the respondent does not 
involve any civil consequence in order 


to apply the principles of natural jus- 
tice, 

15. It is the further submission of the 
learned Advocate General that the find- 
ing of the learned single Judge that the 
Government has no power to interdict 
the authority of the Commissioner not- 
withstanding the proviso to Rule 6 (a) is 
not correct. According to the learned 
Advocate General, the Commissioner is 
the authority to issue the licence, but 
the issue of licence is subject to the 
prior approval of the Government under 
the proviso to Rule 6 (a). To substanti- 
ate this contention, the learned Advo- 
cate General cited the decision reported 
in Purtabpur Co, Ltd. v. Cane Commr. 
of Bihar, AIR 1970 SC 1896. In that de- 
cision, the Supreme Court accepted that 
a statutory provision can be made to 
give binding instructions to an executive 
officer entrusted with the task of per- 
forming certain statutory obligations. In 
that decision, the Supreme Court ob- 
served (para 14)— 

“The executing officer entrusted with 
‘statutory discretions may in some cases 
be obliged to take into account conside- 
rations of public policy and in some con- 
text the policy of a Minister or the Gov- 
ernment as a whole when it is a rel- 
evant factor in weighing the policy but 


this will not absolve them from their 
duty to exercise their personal judg- 
ment in individual cases unless explicit 


statutory provision has been made for 
them to be given binding instructions by 
a superior.” 

16. To further 
contention the 
General usefully 


substantiate his 
learned Advocate- 
referred to the 
Bench decision in W. A. No. 368 
of 1981 K. Ramaswami v. Govt. 
of Tamil Nadu, judgment delivered on 
23-9-1981 to which one of us was a party. 
Balasubrahmanyam J. speaking for the 
Bench has stated in that judgment as 
follows— 
- “He (the learned Advocate General) 
referred to Rule 6, in particular and 
said that even the Commissioner cannot 
grant a licence to the man of his choice 
without the prior approval of the Gov- 
ernment, We note, with interest, the 
express reservation in the rules of the 
Government’s controlling authority, But 


State v, C, Vadiappan 


Mad. 391 


we are not inclined to regard it as hav- 
ing any positive content. The proviso to 
Rule 6 has to be understood strictly in a 
negative sense, At best, it confers on the 
Government only a power of the veto. 
By itself, it does not make the Govern- 
ment the final arbiter between com- 
peting claims. The weighing of the pros 
and cons and the consideration of the 
merits and demerits of the applicants re- 
main, from first to last, with the Cori- 
missioner as his sole responsibility, He 
cannot surrender his duty under th 
rules to take decision, out of a false sense 
of frustration that whatever be his deci- 
sion, it will yet be subject to ultimat¢ 
approval by the Government. Again, his 
task is by no means recommendatory;: it 
is adjudicatory. The requirement of the 
Government’s prior approval does not 
mean that the Commissioner should sub- 
ordinate his individual judgment, much 
less silence it. All it means is that in 
addition to a decision based on the Com- 
missioner’s own individual judgment, 
the rules require the Government’s ap- 
proval of that decision as necessary for 
the conferment of the privilege on the 
chosen individual, We do not mean to 
Suggest that the Government’s power to 
approve is an empty formality, For its 
function is to act as a check upon the 
whims of the Commissioner. A Com- 
missioner may commit human error, He 
may have his favourites. Or he may err 
on a matter of principle, The Govern- 
ment can and must use the veto power 
in all such cases. While Government’s 
approval is a necessary part of the vali- 
dity of every licence, the enabling 
power cannot be employed as a machi- 
nery for a review in every case, The 
discretion of the Commissioner, proper- 
ly exercised, will have to be respected; 
approval can be withheld by the Gov- 
ernment only where the Commissioner. 
has misused his discretion.” 

17, Quoting the above passage, the 
learned Advocate General submitted that 
the power given to the Government un- 
der the proviso to Rule 6 (a) is valid and 
the Government can veto the recommen- 
dation made by the Commissioner, who 
is the second appellant. aes 


18. The learned Advocate General 
finally submitted that the reason given 
by the Government in not approving the 
recommendations of the second appel- 
lant is correct. According to him, since 
there is material on record to the effect 
that the respondent is carrying on a 
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money lending business, the Government 
is correct in not approving the recom- 
mendation of the Commissioner. The 
learned Advocate General further sub- 
mitted that there is no question of vio- 


lation of the principles of natural jus- 
tice. . 
19. The learned Judge in his judg- 


ment. under appeal has held that the 
reason given by the Govt, is irrelevant 
and it has been given fcr the. mere pur- 
pose of rejecting the application of the 
respondent without any basis, The learn- 
ed Advocate General contended that the 
ground stated by the Government is a 
relevant ground and that the Govern- 
ment has rightly not approved the re- 
commendation of the Commissioner in 
fayour of the respondent. 

-20, The learned Advocate General at- 
tacked the direction given by the learn- 
ed Judge requiring the second appellant 


to issue the privilege in favour of the 
respondent. According to the learned 
Advocate General, even if this court 


should find that the disapproval of the 
recommendation is on irrelevant ground 
the learned Judge could only remit the 
matter back to the Commissioner for 
disposal afresh in the light of the obser- 
vations in his judgment and the writ 
court cannot direct the issue of the 
licence in the writ proceeding itself, 


21. Mr. G. Ramaswami learned coun- 
sel appearing for the respondent con- 
tends that if an administrative order is 
passed on irrelevant consideration, ir- 
respective of any civil consequences the 
order has to be struck down, Mr. G. 
Ramaswami cited the decision reported 
in Ramana v. I, A, Authority of India, 
AIR 1979 SC 1628 wherein the Supreme 
Court has observed: ‘(at p. 1636) — 


“Tt is indeed unthinkable that in a 
democracy governed by the rule of law 
the executive Government or any of its 
officers should possess arbitrary power 
over the interests of the individual. 
Every action of the Executive Govern- 
ment must be informed with reasons and 
should be free from arbitrariness. That 
is the very essence of the rule of law 
and its bare minimal requirement, And 
to. the application of this. principle it 
makes no difference whether the exer- 
cise of the power involves affectation of 
some right or. denial of some privilege.” 

22, The learned Advocate-General 
fairly stated . that if the rejection is 
made, on irrelevant -grounds even an 
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administrative order can be interfered 
with by the court of law for the purpose 
of setting it aside. Mr. G. Ramaswami 
submitted that it is enough for the pur- 
pose of this appeal if the court decides 
the question whether the order of dis- 
approval made by the Government is 
on irrelevant consideration taking the 
same to be an administrative order. The 
learned counsel would agree for the 
vacating of the findings of the learned 
Single Judge on all other aspects which 
the learned Advocate-General has urged 
and adverted to in paragraphs (supra), as 
unnecessary: for a disposal of the present 
case, -except for the finding as regards 
the irrelevant reason given by the Gov- 
ernment for disapproving the recommen- 
dation of the second appellant and the 
direction given by the learned single 
Judge requiring the second appelant 
to issue the privilege in favour of the 
respondent, : 


23, Accordingly, we shall be consid- 
ering presently the two aspects pressed 
by Mr. G. Ramaswami, on the ground 
that finding on the other aspects of the 
case are unnecessary to give a decision 
to this writ proceeding, 

24, The Tamil Nadu Arrack (Supply 
by Wholesale) Rules 1981, was framed 
by virtue of the powers conferred by 
S. 17-C read with S. 54 of the Tamil 
Nadu Prohibition Act 1937 (Tamil Nadu 
Act 1 of 1937). These rules were framed 
for regulating the grant of the exclusive 
or other privilege for supplying by 
wholesale, arrack in the State of Tamil 
Nadu. Rule 4 of the Rules relates to 
application for grant of privilege and 
licence, and it states — 


"4 (a). Any person desirous of getting 
the grant of any privilege and taking a 
licence for the sale by wholesale of 
bottled arrack may apply in form-I, ap- 


pended to those rules to the Commis- 
sioner within the time specified in the 
notice published under sub-rule (b) of 
R, 3.” 


The application fee is Rs. 300 and the 
licence fee is Rs. 30,000. 


25. Rule 5 enumerates the matters to 
be taken into consideration by the Com- 
missioner in granting the privilege, and. 
they are— 

(a) the suitability of the applicant for. 
the grant of privilege; 

(b) whether the applicant is a person 
who will abide by the provisions of the 
Act and the rules made thereunder; 
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(c) the suitability of the site and build- 
ing selected or to be constructed where 
the wholesale depot is to be located; and 


(d) whether the application is made 
bona fide on behalf of the applicant him- 
self or in benami of any other person. 
If these conditions are satisfied, the 
privilege has to be granted and the 
licence issued to the applicant as pro- 
vided under R, 6. Rule 18 states — 


“No business other -than the one 
licensed under these rules shall be car- 
ried on in the building where the whole- 


sale depot is located.” 


Thus, the rules, which are a Code by 
themselves for the grant of licence to 
supply by wholesale arrack, nowhere 
prohibits carrying on any business other 
than the one applied for under the 
Rules. The conditions to be Satisfied for 
the grant of licence have been amply 
spelt out by rule 5. The only prohibi- 
tion is that no business other than the 
one for which licence is applied for 
shall be carried on in the building where 
the wholesale business is located. 


26. In W. P. No. 5488 of 1981, a 
learned Judge of our High Court had 
occasion to deal with rejection of 
licence for wholesale supply of bottled 
arrack, on extraneous consideration. 
That case also arose out of the very 
same Rules now in question before us. 
The Commissioner refused to grant the 
privilege to the petitioner on the ground 
that he was a big contractor in the Tamil 
Nadu Electricity Board and got other 
items of business also and that he 
might not be able to devote adequate 
attention to the supply of arrack from 
the wholesale depot to the 401 retail 
shops. In that case, the learned Advocate 
General was not able to support the 
ground on which the petitioner’s claim 
issue of licence was rejected. 
The court, finding that the reason given 
by the Commissioner was not based 
upon any specific material, nor that any 
opportunity had been given to the peti- 


tioner to dispute the vague statements 
made by the Commissioner of Prohibi- 
tion, vacated the order of the Commis- 


sioner. In W. A. No, 368 of 1981 which 
is an appeal from the said W. P. 5488 of 
1981, the Bench confirmed the view of 
the learned Judge and allowed the ap- 
peal in favour of the writ petitioner 
with a direction to the Commissioner to 
consider the writ petitioner’s applica- 


-tion afresh on the merits and give it 
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a proper disposal in accordance with 
the rules. 

27, As far as the present case is con- 
cerned, it is clear that the respondent 
had furnished information in his ap- 
plication itself that he is a money- 
lender. The Commissioner who consid- 
ered his application found that he is a 
suitable person for the grant of the 
privilege and recommended his case to 
the Government for approval since the 
Commissioner felt that the money lend- 
ing business will not be a hindrance for 
conducting the wholesale business in ar- 
rack. The Government, however, would 
not approve of the recommendation of 
the Commissioner on the ground that 
the respondent with his money lending 
business could not devote full attention 
to the wholesale business of arrack in 
Periyar Dt, As we have already seen, 


‘there is absolutely no prohibition in the 


Rules for a recipient of the privilege 
to carry on other business, the only 
prohibition being that no other business 
other than the one licensed under the 
Rules, shall be carried in the building 
where the wholesale business is located. 
In similar circumstances, this court has 
found that a big contract business with 
the Tamil Nadu Electricity Board would 
not in any way disentitle a person from 
getting the privilege of this nature, Un- 
less a. business comes into conflict with 
the one licensed under these rules, it can- 
not be said that it may not be possible for 
the party to devote full attention to the 
wholesale business of arrack in Periyar 
Dt, It is common knowledge that many 
of the businessmen dealing in whole- 
Sale business do not confine themselves 
to a single trade alone and they are able 
to manage such businesses. In the ab- 
sence of any prohibition in the Rules 
for a recipient of the largess to do any 
other business other than the one licens- 
ed under the rules, we do not think it 
is correct to state that the money lend- 
ing business run by the respondent 
would disable him to devote full atten- 
tion to the wholesale business in arrack 
in Periyar Dt, There must be some ac- 
ceptable reason or plausible suggestion 
founded on facts to hold that the money 
lending business carried on by the re- 
spondent would come in conflict with 
the -business of wholesale arrack, 


28. In exercising the discretionary 
powers, the administrative authority 
must act in good faith, must have re- 
to all relevant considerations and] 
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must not be swayed by irrelevant con- 
siderations, must not seek to promole 
purposes alien to the letter and spirit 
of the legislation that gives it power to 
act, and must not act arbitrarily or 
capriciously. In the case on hand, the 
ultimate authority to issue the licence 
is the second appellant, He has used his 
discretion and recommended the respon- 
dent’s name for the grant of the licence. 
That recommendation was not approved 
by the Government on extraneous and 
irrelevant consideration, as discussed 
supra, The deciding authority being the 
second appellant, the power of approval 
is given to the first appellant only to 
act as a check upon the whimsies of the 
second appellant, The disapproval of 
the recommendation by the Government 
in our view, is contrary to the obser- 
vations of the Bench decision in W. A. 
No. 368 of 1981, already extracted by us 
in the foregoing paragraphs. Hence the 
reason for refusal to grant approval has 
to be considered as irrelevant and arbi- 
trary. If such refusal is unjust or arbi- 
trary or the reason given for rejection 
is irrelevant, the order of rejection even 
if it is an administrative order, has to 
be set aside. 


29. The next contention put forward 
by the learned Advocate-General is that 
the learned single Judge has committed 
an error in issuing a mandamus direct- 
ing the second appellant to issue the 
privilege in favour of the respondent. 
Such a direction, according to the learn- 
ed Advocate-General, is contrary to the 
principles laid down by the Supreme 
Court to the effect that the writ court 
cannot direct the executive authority to 
issue a licence and that it can only re- 
mit the matter to such authority with 
a direction to such authority to exer~ 
cise the power in accordance with the 
Observation made by the writ court, We 
shall now consider - as to how far the 
High Court can direct the issue of the 
licence in given circumstances, 


30. In Veerappa v. Raman and Raman 
Ltd., AIR 1952 SC 192 the Supreme 
Court had occasion to deal with a Bench 
decision of this court, wherein this court 
directed the Regional Transport Auth- 
ority to grant permits in respect of all 
the five buses, On appeal, the Supreme 
Court set aside the said direction while 
allowing the appeal. The Supreme Court 
considered the hierarchy of auth- 
orifies before whom an  aggrievs 
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ed party can go by way of an appeal 
or revision, and on the facts of the case, 
came to the conclusion that the discre- 
tion exercised by the Regional Trans- 
port Authority ought not to be interfered 
with by the High Court, In the pen- 
ultimate paragraph of the said judgment, 
the Supreme Court, after setting aside 
the order of the High Court, observed 
that issue of such a direction by the 
High Court was in excess of its powers 
and jurisdiction. We are, however, of 
the view that this judgment of the 
Supreme Court can relate only to the 
facts and law arising in the said writ 
proceeding alone. When there is an hier- 
archy of authorities to discuss and de- 
cide the grant of permit, the High Court, 
according to the Supreme Court, acted 
in excess of its powers and jurisdiction 
in straightway directing the Regional 
Transport Authority to grant the five 
permits in favour of the writ petitioner, 

31. Before considering the facts of the 
present case and the queslion as to how 
far a direction of this nature can be 
granted in this case, Wwe can now con- 
sider the decision of the Supreme Court 
in relation to issuing such a direction 
in appropriate cases. 

32, District Registrar, Palghat v. M. B. 
Koyyakutty, AIR 1979 SC 1060 related 
to promotion of the writ petitioner 
as upper division clerk and fixation of 
his seniority. The last point that was 
considered in that case by the Supreme 
Court was whether it was proper for 
the High Court to issue positive direc- 
tion requiring the District Registrar, 
Palghat (Appellant) to promote Koyya- 
kutty (writ petitioner) to the upper divi- 
sion cadre and thereafter to determine 
his rank in the cadre of upper division 
clerks. The Supreme Court observed 
(at p. 1066) — 


“Ordinarily, the court does not issue a 
direction in such positive terms; but the 
peculiar feature of this case is that it 
has not been disputed that Koyakutti 
respondent satisfied the twofold crite- 
rion for promotion laid down in the 
stalutory Rule 28 (b) (ii), Indeed, the 
District Registrar, Palghat, who was im- 
pleaded as respondent 3 in the writ peti- 
tion, expressly admitted in paragraph 8 
of his counter-affidavit filed before the 
High Court ‘that the seniority of service 
is the basis of promotion from the ranks 
of lower division clerks to the ranks of 
upper division clerks provided they are 
fully qualified by passing the depart- 
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mental tests for the purpose, 
the case of the Registrar that 


It was 


never : 
Koyakutti - was not otherwise fit for 
promotion, Indeed, even in the grounds 


of appeal to this court, incorporated in 
the special leave petition, it is not al- 
leged that Koyakutti did not satisfy the 
criterion of seniority-cum-fitness pre- 
scribed by R. 28 (b) (ii). The position 
taken by the appellant throughout was 
that this rule should be deemed to have 
been ‘implemented’ by the impugned 
Government notification. It is not cor- 
recy that the impugned notification mere- 
ly ‘implements’ or fills up a gap in the 
statutory rules. It tends to superadd or 
superimpose by an executive fiat on the 
statutory rules something inconsistent 
with the same. Since the existence of 
both the criteria viz. seniority and fit- 
ness for promotion to the upper division 
prescribed by the statutory R. 28 (b) (ii) 
in the case of Koyakutti was not disput- 
ed the High Court was justified in issu- 
ing the direction it did.” 


33. In State of Kerala v. T. P. Roshana, 
AIR 1979 SC 765, Krishna Iyer J. speak- 
ing for the Bench, directed the State 
Govt, to admit 30 more willing students 
who are qualified under the rules and 
who are students from the colleges affi- 
liated to the Calicut University in order 
of the marks secured, The learned Judge 


_ further directed that those students will 


be distributed by the selection commit- 
tee among the four medical colleges of 
Government in an equitable way and 
their decision will be final. “The Kerala 
and the Calicut Universities will be 
bound to expand the strength of the 
medical college concerned for this year 
in obedience to the direction of the court 
and the respective bodies under the Uni- 
versities will act accordingly’, While giv- 
ing such direction, the learned Judge 
observed (para 40) — 


“Had we left the judgment of the 
High Court in the conventional form of 
merely quashing the formula of admis- 
sion the remedy would have aggravated 
the malady, confusion, agitation, paralysis. 
The root of the grievance and the fruit 
of the writ, are not individual but col- 
lective and while the ‘adversary system’ 
makes the judge a mere umpire, tradi- 
tionally speaking, the community orien- 
tation of the judicial function, so desir- 
able in the Third World remedial juris- 
prudence, transforms the court’s power 
into affirmative structuring of redress so 
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as to make it personally meaningful and 
socially relevant, Frustration of invalidity 
is part of the judicial duty; fulfilment of 
legality is complementary. This principle 
of affirmative action is within our juris- 
diction under Art. 136 and Art, 32, and 
we think the present cases deserve its 
exercise.” 

34, In Charles K, Skeria v, C. Mathew, 
AIR 1980 SC 1230 the Supreme Court 
had again occasion to deal with admis- 
sion to medical college. In that case, the 
Kerala High Court quashed the selection 
made and directed a fresh selection ta 
the course in accordance with law anda 
in the light of the observations contain- 
ed in its judgment. Krishna Iyer, J. 
Speaking for the Bench of the Supreme 
Court, in appeal, observed (para 9) -— 


“Whatever might be the passion for 
correct law and provocation on account 
of governmental indifference, the court, 
in our view, must use its power to cor- 
rect error and promote order and not 
strike down an illegal error without go- 
ing forward to affirmative action which 
may minimise injury generally. Indeed. 
the judicial process, in its creative im- 
pulse, must hesitate to scuttle, salvage 
wherever possible and destroy only 
when the situation is beyond retrieval — 
a life giving facet forgotten by the High 
Court when quashing the admission for 
the year. The positive perspective justi- 
fies the final direction thay we issue in 
the concluding parts of this judgment 
if we may anticipate, the nature of 
the relief we have moulded.” 

In conclusion, the Supreme Court held 
as follows (Para 33):— 


“We therefore direct the State of 
Kerala and the Principal of the Trivan- 
drum Medical College, who is the con- 
vener of the selection committee, as 
well as the two Universities concerned, 
to admit into the post-graduate 
Ophthalmology course Dr. Naomi and Dr. 


Gopalakrishnan for this year, The two 
applicants will report within ten days 
from today for such admission and the 


admission will be accorded to them. The 
Principal of the Trivandrum Medical 
College will inform Dr, Naomi about 
this direction of the court,” 


In this connection, we can also use- 
fully refer to the principle laid down by 
the Supreme Court in a decision wherein 
the question arose — 

‘Can the statutory functionary  supple< 
ment by fresh reasons when its decision 
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based on certain other reason was gues- 
tioned in the court of law? 
In Mohinder Singh v. Chief Election 
Commissioner, AIR 1978 SC 851, the 
Supreme Court has stated (para 8)— 
“When a statutory functionary makes 
an order based on certain grounds, its 
validity must be judged by the reasons 
so mentioned and cannot be supplement- 
ed by fresh reasons in the shape of affi- 
davit or otherwise. Otherwise, an order 
bad in the beginning may, by the time 
it comes to court on account of a chal- 
lenge, get validated by additional grounds 
later brought out.” 


35. Bearing the above said principles 
in mind, we can now look into the facts 
of the present case. The only -ground on 
which the Government refused to give 
its approval to the recommendation of 
the second appellant is that the re- 
spondent is already doing money-lend- 
ing business and that it may not be pos- 
sible for him to devote full attention to 
deal in wholesale business of arrack in 
Periyar District, This reason given by 
the first appellant has been found by us 
as arbitrary and irrelevant, The author- 
ity which has to grant licence ulti- 
mately is the second appellant. On a 
‘ consideration of the fact that the re- 
spondent is doing money-lending busi- 
ness besides his eligibility for the 
licence, the second respondent recom- 
mended his case for the grant of the 
privilege for the approval of the first 
appellant, Once we have come to the 
conclusion that the first appellant has 
arbitrarily refused to give the privilege, 
there is nothing more to be done by the 
second appellant who has already re- 
commended the case of the respondent 
for the grant of the privilege, except to 
grant the licence in his favour. It is 
clear from the facts that the respondent, 
even if he gets the licence now, can en- 
oy. the fruits of the licence only till 
31-3-1982. If the matter is remitted to 
the second appellant, he will have to 
pass the same order, since he was al- 
ready satisfied and had recommended his 
. ease for grant of licence, This would be 
only an empty formality if really the 
court wants to give the affirmative re- 
medy to minimise the injury caused to 
the respondent by his not enjoying the 
fruits of the privilege for more than 
three fourths of its term. The facts and 
eircumstances of the present case defi- 
nitely warrant a positive direction in 
the interest of justice so as to enable the 
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respondent to enjoy the fruits of hi 
success. Considering the fact that the 
period of licence will come to an end by 
the end of March, 1982, and also taking 
into consideration the well-laid down 
principles enunciated in the decisions of 
the Supreme Court, noticed supra, re- 
garding issue of direction in such cir- 
cumstances, we feel that this is a fit case 
in which the direction has to be given 
to the second appellant in the manner as 
has been done by the learned single 
Judge, We find that the direction in the 







nature of a mandamus issued by the 
learned Judge is perfectly justified in 
this case. 


36. Inasmuch as we have held that 
the disapproval of the Government for 
the grant of the privilege to the respon- 
dent is arbitrary and unreasonable and 
that the direction in the nature of man- 
damus given by the learned Judge to 
the licensing authorities is correct, we 
vacate the other findings given by the 
learned Judge in his judgment under 
appeal as being unnecessary for the pur- 


_pose of this proceeding, to which course 


the learned counsel for the respondent, 
Mr. G. Ramaswami is agreeable as al- 
ready noticed. 


37, Subject to the above observation, 
the writ appeal is dismissed, There will 
be no order as to costs, 


38. Mr, R. Gandhi, learned counsel 
for the respondent brought to our notice 
that the learned Judge while disposing 
of the writ petition directed the Gov- 
ernment to issue the privilege and 
licence within a particular date, Taking 
that into consideration, the authorities 
concerned are directed to complete the 
issuing of the privilege and also the 
licence on or before 20th Feb. 1989. 


Appeal dismissed, 
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R. Saravanan, Appellant v. Sri Veda 
ranyaswaraswami Devastanam, Vellalar 
Koil and another, Respondents, 

S. A. No. 2656 of 1977, D/- 5-3-1981." 

T, P, Act (4 of 1882), S. 105 — Bare 
right to pluck cocoanuts — It amounts 
to lease and not licence, ATR 1949 Mad 


*Against decree of Sub. Court, Naga- 
pattinam, in 5, A. No. 39 of 1977. 
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148 and AIR 1977 Mad 364, Foll. (1981) 
1 Mad LJ 11, Not followed in view of 
AIR 1949 Mad 148 and AIR 1977 Mad 
364. (General Clauses Act (1897), S. 3 
(26).) l (Para 6) 
Cases Referred : Chronological Paras 
(1981) 1 Mad LJ 11: 93 Mad LW 505 2, 5 
AIR 1977 Mad 364: (1977) 2 Mad LJ T 
2, + 
AIR 1949 Mad 148: (1948) 2 Mad LJ 155 


2, 3 


AIR 1933 All 50: ILR 54 All 437 - 4 

AIR 1914 Mad 362: ILR 38 Mad 883 3 

(1897) 6 Mad LJ 281: ILR 20 Mad g: 
(FB) 

(1875) 1 CPD 35: 45 LJQB 153: 33 LT 
404, Marshall v. Green 3 

(1669) 85 ER 366, Duppa v. Mayo 3 


C. Jayaraj and S, M, Masord, for Ap- 
pellant, R. G. Rajan, V. Radhakrishnan 
and G. Nagarajan, for Respondents, 


JUDGMENT :— The plaintiff, who 
could not succeed in either of the courts 
below, has come up by way of second 
appeal, The suit O. S. No. 338 of 1975 
on the file of the learned District Mun- 
sif, Mayuram, was one for a permanent 
injunction contending that a bare right 
to pluck cocoanuts would amount to a 
lease, and, so long as the lease is sub- 
sisting between the parties, he would 
be entitled to the benefits of the Tamil 
Nadu Cultivating Tenants Protection Act 
and therefore, he could not be evicted 
nor could his enjoyment be disturbed. 
Inasmuch as there is interference with 
his enjoyment by the first defendant- 
Devasthanam, it had become necessary 
to file the suit, In defence, it was con- 
tended that a bare right to pluck cocoa- 
nuts would not amount to lease but a 
licence, This defence prevailed with the 
courts below and hence the second ap- 


, peal, i 


2, What is urged before me by the 
learned counsel for the appellant is, hav- 
ing regard to the rulings in Venugopala 
Pillai v, Thirunavukkarasu, (1948) 2 Mad 
LJ 155 s (AIR 1949 Mad 148) and Ranga 
Iyengar v, Sivaswami Pandaram, (1977) 
2 Mad LJ 265: (AIR 1977 Mad 364) 
which are almost on all fours to this case 
the appellant is entitled to succeed. A 
right to pluck cocoanuts cannot be call- 
ed a mere licence, because having re- 
gard to the definition of immovable pro- 
perties of 5S. 3, clause (26) of the Gen- 
eral Clauses Act, it would constitute a 
benefit arising out of land. Therefore, 
once there is a transfer of interest in 
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the immovable property which would 
take within it the benefit arising out of 
that, the appellant’s case ought to have 
been accepted. As against this, the learn- 
ed counsel for the respondents, strongly 
relying upon the decision reported in 
Venkatachalapathi Odayar v. Raja- 
lakshmi Ammal, (1981) 1 Mad LJ 11, 
states that such a right would not 
amount to a lease but a licence. There 
also, what was conferred was a mere 
right to pluck cocoanuts without any m- 
terference (interest?) in the property. 

3. Having regard to the above argu- 
ments, the only question that arises for 
my determination is, where a right ta 
pluck cocoanuts is conferred upon the 
transferee, whether it would amount te 
a lease or licence? In (1948) 2 Mad Li 
155: (AIR 1949 Mad 148), the question 
arose whether right to tap the cocoanut 
trees for toddy would amount to a 
licence or not, In answering this, the Di- 
vision Bench of this court, consisting of 
Rajamannar, Officiating C., J. as he then 
was, and Yahya Ali J. observed at 
page 157—. 


“On a plain reading of the document, 
it is clear that the rights which the de- 
fendant obtained thereunder were, (1) 
the right to enjoy the toddy yield from 
the trees and, (2) the right to enter upon 
the land for the said purpose. It is quite 
clear that the defendant did not obtain 
any right in and to the land. He was not 
entitled to the exclusive possession of the 
land as such. The owner was entitled to 
make such use of the vacant land as 
she wanted to and she was expected, at 
her cost, to water the trees and keep 
the garden in good condition. The defen- 
dant cannot, therefore, be held to be a 
lessee of the garden as such, So far as 
the land was concerned, he was only a 
licensee and his right to enter upon tha 
land and to use the land was only 30 
long as he had the right to enjoy ths 
toddy yield from the trees. The next 
question is whether this right to take the 
toddy yield from the trees to which 
certainly the defendant was entitled un- 
der the document was a right in tha 
nature of a licence or was it a lease of 
immovable property? S, 195 of the Trans- 
fer of Property Act defines a lease thus 
»— ‘A lease of immovable property is a 
transfer of a right to enjoy such pro- 
perty, made for a certain time, express 
or implied, or in perpetuity, in conside- 
ration of a price paid or promised, or of 
money...... A licence ig defined in the 
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Indian Easements Act in S, 52 as fol- 
lows— ‘Where one person grants to an- 
other, or to a definite number of other 
persons, a right to do, or continue to do, 
in or upon the immovable property of 
the grantor, something which would, in 
the absence of such right, be unlawful, 
and such right does not amount to an 
easement or an interest in the property, 
the right is called a licence.” According 
to Sec. 3 of the T. P. Act, immovable 
property does not include standing tim- 
ber, growing crops or grass. But there is 
nothing in that Act otherwise defining 
immovable property, We have therefore 
to refer to the definition in S. 3 (26) of 
the General Clauses Act which runs 
thus:— 


‘Immoveable property’ shall include 
land, benefits to arise out of land and 
things attached to the earth or perma- 
nently fastened to anything attached to 
the earth.’ 


Now, can the right to tap the cocoanut 
trees for toddy be said to be a benefit to 
arise out of land? If it can be, then the 
right which the defendant obtained un- 
der Ex, P.1 would be immovable pro- 
perty. To decide this question it is use- 
ful to refer to the leading case of Mar- 
shall v. Green, (1875) 1 CPD 35, for the 
statement of the law with regard to this 
subject, which is contained in the judg- 
ment of Lord Coleridge, C. J. He cites 
the following passage from the notes of 
Sir Edward Vaugham William to the 
case of Duppa v. Mayo (1669-85 ER 
366) :— “The principle of these decisions 
appears to be this, that wherever at the 
time of the contract it is contemplated 
that the purchaser shsuld derive a bene- 
fit from the further growth of the thing 
sold, from further vegetation and from 
the nutriment to be afforded by the 
land, the contract is to be considered as 
for an interest in land, out where the 
process of vegetation is over, or the 
parties agree that the thing sold shall be 


immediately withdrawn from the land, 
the land is to be considered as a mere 
warehouse of the thing sold, and the 
contract is for goods.’ This proposition 
has been applied again and again, be- 
cause it affords a clear and intelligible 
rule. It wag applied in the Full Bench 
decision of this court in Seeni Chettiar 


v. Santhanathan Chettiar, (1897) 6 Mad 
LJ 281, where it was decided that a 
document, which assigned a right to cut 
and enjoy trees etc., standing in the vil- 
lage tank for a period of four years from 
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its date conveyed an interest in immov- 
able property, because it was contem- 
plated that the assignee should derive a 
benefit from the further growth of the 
thing sold, from further vegetation and 
from the nutriment to be afforded by 
the land. That an application of this test 
to a case like the present inevitably leads 
to the conclusion that the right covered 
by the document. Ex. P.1, in the case, is 
a right to an interest in immovable pro- 
perty is brought out by the observations 
in the decision in Natesa Gramani v, 
Thangavelu Gramani, (1915) ILR 38 Mad 
883: (AIR 1914 Mad 362). No doubt, that 
was a case the decision in which depend- 
ed upon the language in the Indian Re- 
gistration Act, The iearned Judges there 
had to deal with a dccument which con- 
ferred on the transferee the right to en- 
joy the produce of the palmyra trees in 
the garden including toddy, fruits ete. 
White C. J, said that under that docu- 
ment the person who is entitled to take 
the toddy was entitled to an interest in 
land, because as he put it, ‘without land 
there would be no tree and without tree 
there would be no toddy’. Oldfield J. 
Observed thus-—- ‘No doubt, in the pre- 
Sent case, in which plaintiif’s right was 
to draw palmyra juice, cut such leaves 
as his doing so involved and take the 
fruits of the trees, his right to do so for 
two reasons entailed that he should bene- 
fit to adopt an expression from Marshall 
v. Green, (1875) 1 CPD 35, by the nutri- 
ment afforded by the land’, The decision 
in that case eventually turned on the 
definition of movable property in the 
Registration Act which includes ‘stand- 
ing timber, growing crops and grass, 
fruit upon and juice in trees’,” 

4. Applying the sanie tesf, it was 
held by a learned Judge of the Allaha- 
bad High Court in Shivdayal v. Pattulal, 
(1933) ILR 54 All 487: (ATR 1933 All 50), 
that a mortgage of a fruit bearing tree is 
a mortgage of immovable property. Apply- 
ing this test, there can be no doubt that 
the right to tap the cocoanut trees and 
obtain toddy is in the nature of immov- 
able property because it is a benefit 
which arises out of land. 

5. Applying the ratio of this ruling, 
my learned brother, V. Ramaswami J. in 
Renga Iyengar v, Sivaswami Pandaram, 
(1977) 2 Mad LJ 265 at page 269: (AIR 
1977 Mad 364 at p. 367) held:— 


“Since in this case the lease was not a 
lease of the land but it was a lease of 
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the right to cut and remove cocoanuts 
from the trees standing on immovable 
property, it is a lease of Immovable pro- 
perty itself and as held by this court, it 
is also an agricultural lease.” 


Unfortunately, neither of these two deci- 
sions was brought to the attention of my 
learned brother, Ramanujam J. in Ven- 
katachalapathi Odayar v., Rajalakshmi 
Ammal, (1981) 1 Mad LJ 11, wherein 
also the identical question-was as to whe- 
ther right to collect the usufruct of the 
cocoanut trees without any right in the 
land would amount to a licence or a 
lease. The learned Judge held— 

“Tn this case, the defendant has been 
specifically given the right to collect the 
usufructs from the 135 cocoanut trees 
situate on the land. The case of the de- 
fendant is not that any right to cultivate 
the land as such had been given to him. 
As a matter of fact, the earlier docu- 


ments, Exs. A.7 and A.8, evidencing simi- 


lar transactions do not create any inter- 
est in the land in favour of the defen- 
dant and the only right granted to him 
was to collect the usufructs from the 
cocoanut trees for a period of one year. 
Having regard to the fact that the defen- 
dant has not been granted any interest 
in the land and has not been authorised 
to put the land to any particular use, the 
transaction between the plaintiff and the 
defendant can only be taken as a licence. 
It also does not appear that an exclusive 
possession of the land has been given to 
the defendant, though the defendant has 
been asked to attend to the watering of 
the cocoanut trees and also to attend to 
the fencing of the land. It is only for 
the purpose of protecting his own inter- 
est and to secure the usufructs from the 
cocoanut trees to him. As I am of the 
view that the transaction between the 
plaintiff and the defendant is a licence, 
there is no question of issuing a notice 
of termination as ‘contemplated in S. 106 
of the Act’,” 


6. It requires to be noted that the 
ruling of the Division Bench takes note 


of the definition of ‘land’ as occurring 
under S, 3, clause (26) of the General 


Clauses Act, which unfortunately has 
not been placed before this court, Bound 
as I am, I have no other option but to 
follow the ruling of the Division Bench 
as applied by V. Ramaswami J. in 
Renga Iyengar v, Sivaswami Pandaram, 
(1977) 2 Mad LJ 265: (AIR 1977 Mad 
364), Accordingly the second appeal will 
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stand allowed holding the plaintiff to 
be a lessee, No costs, 
Appeal allowed. 
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M/s. Bapalal and Co., Petitioner v. 
P. Thakurdas and others, Respondents. 


R. C. No. 4 of 1981, D/- 28-4-1982. 

(A) Constitution of India, Sch, 7, 
List 3, Entry 6 and List 2, Entry 18 — 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), Pre, — Legis- 
lative competence — State Legislature 
has power to enact the Act under En- 
tries 6 and 8 of List III and not under 
Entry 18 of List II of Constitution, AIR 
1979 SC 1745, Foll. AIR 1967 Mad 57 
(FB), Held no longer good law in view 
of AIR 1979 SC 1745, (Para 10) 

(B) Constitution of India, Arts, 254 
(2), 74 (2) and 122 — Assent of President 
given to Madras Rent Control Act — 
Whether invalid, 

Merely because the State Governmen 
when seeking the assent of the President 
does not indicate the exact provisions 
which are repugnant to the earlier Cen- 
tral Law under Concurrent List, the as- 
sent given by the President cannot be 
said to be invalid, 


The asset given by the President to 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act of 1960 cannot be 
held to be invalid for two reasons, 
(i) the inconsistency between the State 
Law and the Central Law on the sub- 
ject was in fact pointed out while seek- 
ing the assent of the President and 
(ii) even otherwise the Bill having been 
sent for the scrutiny of the Parliament, 
the President should be taken to have 
scrutinised the bill before giving his as- 
sent with the assistance of his legal ad- 
visers, (1967) 1 Mad LJ 206; (1973) 2 Mad 
LJ 212 and AIR 1971 SC 161, Rel. on. 

(Para 15) 


{C) Constitution of India, Arts. 14, 19 
— Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), S.i — 
State Act does not offend Art. 14 or 19. 

Having regard to the necessity felt by 
the State Legislature of having a State 
Legislation on a topic in a concurrent 
list with reference to which there is al- 
ready an existing Central Act, the prin- 
ciple of uniformity or equality cannot 
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be applied. If uniformity is to AIR 1979 SC 1745 10, 19, 20, 24 
be insisted upon then there can- (1979) 92 Mad LW 565: (1980) 1 Mad LJ 
not be any law made by the 82 12 
State Legislature different from AIR 1978 SC 1518 19, 25 
the Central Law. It cannot, therefore, AIR 1974 SC 818 


be said that the Act in question even 
if taken as one assented to by the Pre- 
sident under Art, 254 (2) of the Consti- 
tution offends the equality clause under 
Art. 14, (Para 1 6) 

There is no basis for the plea of hos- 
tile discrimination or the inequality of 
treatment either with regard to the 
Amending Act 11 of 1964 or with re- 
gard to the original Act of 1960 and the 
successive enactments have embodied a 
perfectly rational principle of classifica- 
tion. Further the criteria and their ap- 
plication have been evolved, from time 
to time, in accordance with the needs of 
this class of citizens and there is a clear 
and discernible nexus between the ob- 
ject of the measure and the differentia 
themselves and if any group of tenants 
occupying residential buildings with a 
rent. of over Rs. 250 per mensem 
do not have the protection of these 
beneficial laws. The Act does not offend 
Art. 19. (Para 17) 

(D) Tamil Nadu Buildings (Lease and 
Rent Control) Act (1960), S. 10 — Pro- 
tection under — Is applicable to con- 
tractua] tenancies also, 


An analysis of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act 1960, 
shows that it has a scheme of its own 
and it is intended to provide a complete 
Code in respect of both contractual ten- 
ancies as well as statutory tenancies, The 
definitions of “Landlord” and “Tenant” 
also show that the Act applies to con- 
tractual as well as statutory tenancies, 
The provision for fixation of fair rent is 
for the benefit of both landlords and 
tenants whether it is contractual tenan- 
cy or a statutory tenancy and the provi- 
‘ sion that both the tenant and the land- 
lord can apply for fixation of fair rent 
would become meaningless if the fixa- 
tion of fair rent will only be downwards 
from the contractual rent and the provi- 
sion also indicates that the Act is in- 
tended to apply to both contractual ten- 
ancies as well as statutory tenancies. 
AIR 1974 SC 818, Foll. AIR 1965 SC 101 
and AIR 1965 SC 414, Distinguished, 

(Para 22) 

Cases Referred : Chronological Paras 

AIR 1980 SC 226: (1980) 1 SCR ey a 
1, 


10, 22, 23, 24, 25, 26, 27, 30 

(1973) 2 Mad LJ 212: 86 Mad LW 
(Supp) 1 15 
AIR 1971 SC 161: (1971) 2 SCR 790: 


(1971) 2 Mad LJ (SC) 75 13, 15 
AIR 1970 SC 228 10 
AIR 1967 SC 1419 25 


AIR 1967 Mad 57 (FB) 

4. 5, 10, 17, 19, 21, 23; 27 
(1967) 1 Mad LJ 206: 80 Mad LW 184 14 
AIR 1965 SC 101 
AIR 1965 SC 414 
AIR 1965 Andh Pra 306 13 
AIR 1963 SC 120 23, 24 

V. K. Thiruvenkatachari for L, V. 
Krishnaswami Iyer and L, K. Sankaran, 
for Petitioner, K, Sowmynarayan, R. 
Thiagarajan, Addl, Govt. Pleader, N. S. 
Varadachari and K. Parthasarathi, for 
Respondents. 

RAMANUJAM, J.:— This matter comes 
before us in the following circumstances. 
The petitioners and respondents herein 
are the plaintiffs and defendants respec- 
tively in C. S. No, 547 of 1979 on the 
file of this court which later stood trans- 
ferred to the City Civil Court at Madras 
and numbered as O. S, 2646 of 1981 as 
a result of the enhancement of the jur- 
isdiction of the City Civil Court by the 
City Civil Court Amendment Act (Tamil 
Nadu Act 34 of 1980). When the matter 
was pending before the City Civil Court 
an application was filed by the peti- 
tioner-plaintiffs in Tr. C. M. P. 4374 of 
1981 under Art. 228 of the Constitution 
of India for withdrawal of the said suit 
from- the City Civil Court for disposal 
by the High Court, The said application 
was allowed by a Division Bench of this 
court and the suit was withdrawn for 
disposal by this court, Since all cases 
which are transferred or withdrawn by 
the High Court under Art. 228 of the 
the Constitution are to be heard by a 
Bench in view of O. 1, R. 2 (8) of the 
Appellate Side Rules of this Court, the 
suit itself has come up before us for 
disposal in the form of a referred case, 

2, Before going into the various fac« 
tual and legal contentions raised in the 
pleadings, the facts which are not in 
controversy between the parties may 
briefly be stated. One Messrs Bapalal & 
Co., a firm of diamond merchants and 
jewellers (plaintiffs in the suit) were 
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lessees of a portion of the premises 
called ‘Ramakoti buildings’ at No. 47-51 
Irusappa Maistry Street, also known as 
Rattan Bazar, Madras-3 from about the 
year 1938, On 25-4-1949 one 5. V. Rama- 
krishna Mudaliar, the owner of the pre- 
mises agreed to execute a lease deed in 
their favour according to the terms and 
conditions mentioned therein for a period 
of 15 years. However, as the said Rama- 
krishna Mudaliar (7th defendant) failed 
to execute the lease deed as agreed 
upon, the plaintiffs had filed a suit C. S. 
No. 238 of 1950 on the file of this Court 
for specific performance of the said 
agreement dated 25-4-1949. The said suit 
was decreed on 22-8-50. But the 7th de- 
fendant had failed to execute the lease 
deed as per the decree. Therefore, the 
court executed a lease deed dated 6-8- 
1951, for a period of 15 years from 1-8- 
1949. Since the said lease deed provided 
for an option for renewal of the lease 
in favour of the plaintiff for a further 
period of 15 years from 1-8-1964 on the 
same terms and conditions, the plaintiffs 
exercised their option by their letter 
dated 30-1-1964 and called on the 7th 
defendant to execute and register a lease 
deed for that purpose, Since the 7th de- 
fendant refused to renew the lease, the 
plaintiffs again filed O. S. 4547 of 1966 
on the file of the City Civil Court, Mad- 
ras for the specific performance of the 
agreement to renew. The said suit was 
decreed after contest on 21-9-1970. 
There was an appeal by the 7th defen- 
dant in A. S. No. 170 of 1971. In that 
appeal there was a decree by consent 
on 2-5-1975 and pursuant to the said 
compromise decree, the trial court exe- 
cuted a lease deed on 26-8-1977 on be- 
half of the 7th defendant for a period 
of 25 years from 1-5-1975 on condition 
that the plaintiffs pay Rs. 750 per month 
as rent from 1-5-1975 to 31-7-1985 at 
Rs, 875 per month from 1-8-1985 to 
31-7-1990, at Rs. 1000 per month from 
1-8-1990 to 31-7-1995 and at Rs. 1,125 
per month from 1-8-1995 to 31-7-2000. 
Subsequently the 7th defendant had sold 
the premises to defendants 1 to 6 under 
a registered sale deed dated 12-3-1979. 
Defendants 1 to 6 by their letter dated 
15-3-1979 informed the plaintiffs of their 
purchase of the premises from the ‘7th 
defendant and called upon them to at- 
torn and pay the rents to 
them, The plaintiffs expressed 
1982 Mad./26 XI G—32 
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their willingness by their Jet- 
ter dated 30-4-1979 to attorn to defen- 
dants 1 to 6 under the terms of the lease 
deed dated 26-8-1977. Defendants 1 to 
6 thereafter filed before the Rent Con- 
troller on 3-4-1979 two petitions one for 
fixation of fair rent at Rs, 12,150 under 
S. 4 of the Tamil Nadu Buildings (Lease 
and Rent Control) Act 1960 in the place 


‘of the agreed rent of Rs. 750 per month 


as per the lease deed and the other for 
eviction of the plaintiffs under S, 14 (1) 
(b) of the said Act, on the ground of de- 
molition and reconstruction. The plain- 
tiffs had been served with notices in the 
said two petitions. As soon as the plain- 
tiffs received notices from the Rent Con- 
troller in the two petitions, they have 
come forward with the present suit seek- 
ing following reliefs :— 

(a) For declaring that the rights and 
liabilities between the plaintifis as les- 
Sees and the defendants 1 to 7 as les- 
sors are exclusively governed by the 
lease deed dated 26-8-1977 and by the 
provisions of the Transfer of Property 
Act, 1882; 

(b) for declaring that the Rent Con- 
troller has no jurisdiction to entertain 
and proceed with H, R. C, Petitions Nos, 
1146 and 1147 of 1979; 

(c) for declaring that the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
1960 is wholly ultra vires and void and 
restraining the State of Tamil Nadu by 
injunction from taking any action under 
the Act or enforcing the provisions of 
the Act; 

(d) for declaring that sub-clause (iii) 
in Sec. 30 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act 1960 ex- 
empting non-residential buildings with 
rent above Rs. 400 per month inserted 
by Tamil Nadu Act 2 of 1962 is in force 
notwithstanding the purported repeal 
thereof by Tamil Nadu Act 11 of 1964. 


3. The above reliefs have been claim~ 
ed by the plaintiffs on the basis of the 
following contentions which have been 
raised in the plaint. (1) The petitions 
filed by defendants 1 to 6 for fixation of 
fair rent and for eviction are not main- 
tainable in law as the Act is unconstitu- 
tional, ultra vires and void, (2) The State 
Legislature had no legislative com- 
petence to enact the Act in question un- 
der Entry 18 of List II or under Entry 6 
of List III of the 7th Schedule to the 
Constitution for the expression ‘land’ oc- 
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curring in Entry 18 cannot include buil- 
dings nor will it amount fo transfer of 
property other than agricultural land oc- 
curring in Entry 6 of List HI of the 7th 
Schedule. (3) Even if the Act is taken to 
be a law with respect to ‘Transfer of pro- 
perty falling in Entry 6 of List II, the 
entire Act which is a post-Constitutional 
law is unconstitutional and void as re- 
pugnant to and violative of the funda- 
mental rights to acquire and own pro- 
perty and carry on business guaranteed 
by Art. 19 (1) (Í) and (g) of. the Constitu- 
tion and the right to equal protection of 
the laws guaranteed by ‘Art. 14 of the 
Constitution as leasehold right is an in- 
terest in immovable property. (4) The 
Ac; is also void because the assent given 
by the President under Art. 201 of the 
Constitution is not a valid assent and 
therefore the Bill never became an Act 
at all. (5) In any event, the provisions 
of Tamil Nadu Buildings (Lease and 
Rent Control) Act 1960 hereinafter re- 
ferred to as the Act, cannot be invoked 
until after the expiry of the lease grant- 
ed in favour of the plaintiffs and that 
the rights and liabilities of the lessors 
and lessees have to be determined only 
with reference to the terms of the lease 
until the expiry of the lease period. 
(6) S. 80 of the Act as amended by Tamil 
Nadu Act 11 of 1964 brings in all non- 
residential buildings within the scope of 
the Act while residential buildings fetch- 
ing a rent of above Rs, 400 per month 
have been exempted from the provisions 
of the Act and therefore the denial of 
exemption for non-residential buildings 
fetching rents above Rs. 400 per month 
while such exemption is available for 
residential buildings is ultra vires as 
violating Art. 14 of the Constitution. 


4, The suit is resisted only by defen- 
dants 1 to 6. Their contentions afe— (1) 
That the main issue raised in the suit 
as to whether during the subsistence of 
a registered lease for a .specific period 
the Act is applicable has been decided 
by a Full Bench of this court in Raval’s 
case, AIR 1967 Mad 57 and it has been 
affirmed by the Supreme Court and 
therefore that issue is conclusive and 
that it is no longer open to the plaintiffs 
to reagitate that issue. (2) As the rela- 
tionship of lessor and lessee is governed 
by the provisions of the Act, and not by 
the provisions of the Transfer of Pro- 
perty Act, the plaintiffs are entitled to 
maintain the two applications, one for 
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fixation of fair rent and the other for 
eviction of the plaintiffs before the Rent 
Controller. (3) The Rent Control Act is 
not ultra vires and void as contended by 
the plaintiffs and the Legislative compe- 
tence of the State to enact the Act has 
been sustained by this court under En- 
try 18 of List II in Raval’s case, AIR 
1967 Mad 57. (4) Even if the Act were 
to be taken as falling under Entry 6 of 
List III, since the assent of the President 
has been obtained under Art, 254 (2) the 
State law will prevail over the existing 
law, that is, the Transfer of Property 
Act. (5) The Act is not violative of the 
fundamental rights of the plaintiffs to 
acquire property and to carry on busi- 
ness under Art, 19 (1) (É) and (g) of the 
Constitution and that in fact Art. 19 (1) 
(f) has since been omitted from the Con- 
stitution and that the Act does not deal 
with or affect the right of the plaintiffs 
to carry on business. (6) The assent of 
the President obtained under Art. 201° of 
the Constitution is valid and that even 


‘otherwise presumed to be valid under 


S. 114 of the Evidence Act and Art. 261 
of the Constitution and that the validity 
of the Presidential assent cannot be 
questioned in a court of law in view of 
Arts. 74 (2) and 122 of the Constitution. 
(7) Ag per the decision of this court in 
Raval’s case, AIR 1967 Mad 57 which 
has been affirmed by the Supreme Court 
the Act is a complete Code and operates 
even in respect of contractual leases, 
(8) The amendment to the Act bringing 
all non-residential buildings within the 
purview of the Act is not discriminatory 
and illegal as alleged by the plaintiffs. 


5. The 8th defendant, State of Tamil 
Nadu, has filed a written statement con- 
tending that the State Legislature’s 
competence to enact the law in question 
under Entry 18 of List II cannot be dis- 
puted and that even if the law is taken 
to be one under the Concurrent List, 
the same will prevail over the existing 
Central Law in view of the Presidents 
assent, that the amendment made to 
S. 30 of the Act withdrawing the exemp- 
tion originally granted in respect of 
non-residential buildings fetching a rent 
of more than Rs. 400 per month is intra 
vires the State Legislature that the sec- 
tion as amended has also been held 
valid by the Full Bench in Raval’s case 
AIR 1967 Mad 57, that the Act is a com- 
plete Code applying to all tenancies whe- 
ther contractual or statutorv. that the Act 
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does not violate any of the plaintiffs’ 
fundamental right to acquire or own 
property or to carry on business and 
that the assent given by the President 
is valid. 

6. The 9th defendant did not file any 
written statement apart from the writ- 
ten statement filed by the State of 
Tamil Nadu, the 8th defendant, 

7. With reference to the above plead- 
ings the following issues arise for consi- 
derations :— 

(1) Are defendants 1 to 6 entitled to 
take proceedings for eviction of the 
plaintiffs or for fixation of fair rent.un- 
der the provisions of the Act during the 
subsistence of the registered lease deed 
dated 26-8-1977 fixing the term from 
1-5-1975 to 31-7-2000? 

(2) Are the rights and liabilities of the 
plaintiffs as lessees and the defendants 
1 to 7 as lessors exclusively governed by 
the lease deed and the provisions of the 
Transfer of Property Act 1882, and not 
by the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
1960 during the subsistence of the lease 
as claimed by the plaintiffs? 

(3) Does the Act fall under Entry 18 
of List II of the 7th Schedule or whe- 
ther it falls under Entry 6 of List III? 


(4) If the law is taken to fall under 
Entry 18 of List II is the President com- 
petent to give any assent thereto under 
clause (2) of Art, 254 of the Constitu- 
tion? 

(5) Whether the assent given by the 
President for the Act in question is in- 
valid for any reason? 


(6) Whether the Amending Act 11 of 
1964 is violative of the plaintiffs’ funda- 
mental rights conferred by Arts. 14 and 
19? 

(7) Whether the Act is so far as it con- 
verts the contractual tenancy into a 
statutory tenancy even before the expiry 
of the term is unconstitutional and void? 

(8) Are the plaintiffs entitled to the 
reliefs claimed in the plaint? 

8. The Counsel on both sides repre- 
Sented that they are not adducing any 
oral evidence as all the issues raised in 
the suit relate to questions of law they 
are prepared to proceed with the case 
on the basis of the pleadings and the 
documents filed and marked in the case. 
By consent of parties, Exs., P, 1 to P. 17 
were marked, Ex. P. 1 to P. 5 relate to 
the various earlier proceedings between 
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the plaintiffs and their lessor, the 7th 
defendant which ultimately led to the 
execution of the lease deed Ex. P. 6 
dated 26-8-1977, and they are relevant 
only to that extent. Ex. P. 6 was a lease 
deed executed by the City Civil Court 
in O. S. 4547 of 1966 in favour of the 
plaintiffs in relation to the suit property 
for a period of 25 years from 1-5-1975 
to 31-7-2000 at a slab rate of rent. The 
said lease deed provides that the lessee 
has to pay the rent at the rate of Ru- 
pees 750 p.m. from 1-5-1975 to 31-7-1985, 
at Rs. 875 p.m, from 1-8-1985 to 31-7- 
1990, at Rs. 1000 p.m. from 1-8-1990 to 
31-7-1995 and at Rs, 1125 p.m, from 
1-8-1995 to 31-7-2000 and that the said 
rent is payable on or before the 10th of 
every month. Clauses Nos. 3 to 6 relate 
to the purpose for which the premises 
are to be used. Clause 9 provides that 
the lessees are entitled to sublet the en- 
tire premises demised to. them or any 
portion thereof. Clause 17 provides that 
on the lessees paying the rent reserved 
and otherwise fulfilling the conditions 
and covenants, positive or negative on 
their part to be performed they shall 
reasonably and quietly possess and en- 
joy the demised premises without any 
unlawful interruption or disturbance by 
the lessor or any person lawfully or 
equitably claiming through him during 
the continuance of the lease, 


9, Clause 19 provides that on the ter- 
mination of the lease or sooner determi- 
nation thereof, the lessee shall quit and 
deliver vacant possession of the premises 
demised to them by the lessor in the 
same condition as it was let out to them 
subject to usual wear and tear. Clause 20 
provides that if the lessees commit de- 
fault in payment of the rent reserved — 
for three months either consecutively or 
in the aggregate, or if the lessees violate 
any of the terms and conditions and 
covenants on their part, positive or ne- 
Zative, then the lease shall at the option 
of the lessor be absolutely determined 
irrespective of the period mentioned in 
the document and it shall be lawful for 
the lessor in that event to enter upon 
the demised premises and to take pos- - 
session’ of the same, The other clauses 
in the lease deed are not quite matérial 
for the purpose of this case. Ex. P. 7 is 
the letter dated 15-3-1979 by which the 
original lessor, the 7th defendant writes 
to the plaintiffs intimating the sale of 
the property in favour of defendants 1 
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to 6 and asking them to attorn the ten- 
ancy in their favour and to pay the 
rents due by them thereafter to the pur- 
chasers, Ex. P. 8 is a letter dated 15-3- 
1979 by defendants 1 to 6 informing the 
plaintiffs of their purchase of the pro- 
perty and calling upon them to pay the 
rents to them for the building, Ex. P. 9 
dated 30-4-1979 is a letter written by 
the plaintiffs to the purchasers, defen- 
dants 1 to 6 recognising them as pur- 
chasers and attorning tenancy to them 
strictly in terms of the lease deed dated 
26-8-1977 in their favour, Ex. P. 10 is 
the copy of the petition filed by defen- 
dants 1 to 6 in H. R. C. 1146 of 1979, 
for fixation of fair rent in relation to 
the suit property at Rs. 12150 per month 
under S. 4 of the Act. Ex. P. 11 is copy 
of the petition filed in H. R. C. No. 1147 
of 1979 under S, 14 (1) (b) for eviction 
of the plaintiffs from the suit premises 
on the ground that they require the pre- 
mises bona fide for the immediate pur- 
pose of demolition and reconstruction. 
Ex. P. 12 is a communication sent by 


the State Government the 8th defendant- 


to the Govt. of India seeking the as- 
sent of the Presiden; for the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1959. Ex, P, 13 is a communication re- 
ceived from the Government of India 
by the State Government informing the 
State Government that the President 
has assented to the Bill and enclosing 
an authentic copy of the Bill with the 
President’s assent signified thereon. 
Ex. P. 14 is a communication sent by 
the State Government to the Govern- 
ment of India seeking the assent of the 
President for the Tamil Nadu Buildings 
(Lease and Rent Control) Amending Bill 
1962. Ex, P. 15 is the communication 
received from the Government of India 
by the State Government informing the 
State Government that the President 
has given assent to the Bill under Arti- 
cle 201 of the Constitution of India and 
enclosing authentic copies of the Bills 
with the Presidents assent signified 
thereon. Exs. P. 16 and P. 17 are similar 
communications between the State Gov- 
ernment and Central Government re- 
garding the Tamil Nadu Buildings (Lease 
and Rent Control) Amendment Bill 1964, 
In the light of the above documents and 
the legal contentions urged by the par- 
ties we shall consider the various issues, 

10, Issue No. 3: As already stated ac- 


cording to the plaintiffs the Act will not 
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fall either under Entry 18 of List II or 
under Entry 6 of List ITI, while accord- 
ing to the defendants the Act will fall 
under Entry 18 of List II in respect of 
which the State Government has got 
the exclusive power to make the law. 
The question as to whether the power 
of the Legislature to make rent control 
law could be traced to any of the En- 
tries in the State List or the Concurrent 
List, came up for consideration before 
a Full Bench of this court in Raval’s 
case, AIR 1967 Mad 57, and this court 
held that Entry 18 of List II of the 7th 
Schedule to the Constitution includes 
relationship of landlord and tenant and 
rights in or over land and. therefore, 
there is no room for doubt regarding the 
legislative competence of the State te 
enact Act 18 of 1960, Though the deci- 
Sion of the Full Bench was taken in 
appeal to the Supreme Court and the 
Supreme Court affirmed the Full Bench 
decision in Raval and Co. v. K. G. Rama- 
chandran, AIR 1974 SC 818, the point 
as to the legislative competence was not 
dealt with by the Supreme Court. How- 
€ver, in an earlier case in Indu Bhusan 
v. Rama Sundari, AIR 1970 SC 228 the 
Supreme Court had held that Entry 18 
of List II permits legislation in respect 
of land which could be equated with 
rights in or over land, land tenures, in- 
cluding the relationship of landlord and 
tenant and the collection of rents. that 
as the relationship of landlord and ten- 
ant is mentioned as being included in 
land tenures and the expression ‘land 
tenures’ would not, appropriately cover 
tenancy of buildings or of house accom- 
modation, as that expression is only 
used with reference to relationship be- 
tween landlord and tenant in respect of 
vacant land and that therefore any lease 
in respect of non-agricultural property 
which is dealt with in the Transfer of 
Property Act will much more appro- 
priately fall within the scope of Entry 6 
of List III read with Entry 7 in the same 
List in the 7th Schedule to the Consti- 
tution, However, the learned Judges felt 
that it is not necessary for them to ex- 
press any definite opinion in that case 
as the relationship of landlord and ten- 
ant in respect of house accommodation 
situated in Cantonment areas is clearly 
covered by the Entries in List I The 
question specifically came up for consi- 


deration before the Supreme Court in 
Dhanapal v, Yesodai, AIR 1979 SC 1745, 
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wherein their Lordships noted the con- 
flict of opinion between the High Courts 
of Bombay, Nagpur and Patna taking 
the view that the relationship of land- 
lord and tenant will fall under Entry 18 
of List II and the High Courts of Cal- 
cutta and Rajasthan taking the view that 
it will not fall under Entry 18 of List I 
but will fall under Entries 6, 7 and 13 


of List III and accepted the view of the 


Calcutta and Rajasthan High Courts as 
correct and expressed the view that the 
topic of transfer of property other than 
agricultural land is covered by Entry 6 
of List III of the 7th Schedule to the 
Constitution, Following the said deci- 
sion of the Supreme Court we have to 
hold that the State Legislature has got 
the legislative competence to enact the 
law in question under Entries 6 and 8 
of List III and not under Entry 18 of 
List II, as held by the Full Bench in 
aval’s case, AIR 1967 Mad 57. 
decision of the Full Bench so far as it 
elates to the question of legislative 
competence to enact the Act in question 
should be taken to be no longer good 
law having regard to the view taken by 
the Supreme Court in the subsequent 
decisions that the rent control legisla- 
tion actually falls under Entry 6 of 
List I but not under Entry 18 of 
List II. The learned Advocate-General 
appearing for the 8th defendant and the 
counsel appearing for the other defen- 
dants have fairly conceded this position. 
Therefore, we hold on issue No, 3, that 
the Act is one falling under Entries 6 
and 7 of List ITI. 


11, Issue No. 4: Having regard to our 
finding on issue 3 this issue as to whe- 
ther the President has got the power to 
give assent in respect of matters cover- 
ed by List II does not arise for consid- 
eration. , 

12, Issue No. 5: Mr. V. K. T. Chari, 
learned counsel appearing for the plain- 
tiffs, contends with reference to this 
issue as follows: The President is under 
an obligation to apply his mind to the 
question whether the law which the 
State Legislature wants to make for the 
particular State differing from the law 
made by the Centre was necessary or 
not, and when the validity of the assent 
of the President is questioned on the 
ground that the President has not ap- 
plied his mind to the consideration 
which he should take into account while 
giving his assent or refusing his assent 
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it is not questioning the validity of the 
proceedings of the Legislature of the 
State or the Parliament, If the Presi- 
dent had not taken into account the rel- 
evant considerations or had taken irrel- 
evant considerations the assent has to 
be struck down by the court with the 
consequence that the law for which as-. 
sent has been given will become void, In 
support of this submission reference has 
been made to the decision of this court 
in Sowdambigai Motor Service, Dhara- 


puram v. State of Tamil Nadu, (1979) 
92 Mad LW 565. As against this the 


learned counsel for. the defendants con- 
tends that the assent given by the Presi- 
dent is not open to attack in a court of 
law in view of Arts, 74 (2) and 122 of 
the Constitution and that, in’ any event, 
the assent given by the President in this 
case is strictly in accordance with Arti- 
Cle 254 (2). In this case the assent is 
sought to be invalidated on the ground 
that the President was not made aware 
of the repugnancy between the proposed 
State Law (Rent Control Act) and the 
existing Central Law (the Transfer of 
Property Act) in Ex. P, 12, which does 
not indicate the extent to which the 
State law is repugnant to the earlier 
existing Central Law, It is said that in 
this case Ex. P. 12 does not exactly indi- 
cate how far the proposed State Act is 
repugnant to the provisions of the exist- 
ing Central law and any assent given 
without considering the extent and the 
nature of the repugnancy should be 
taken to beno assent atall. However, a 
perusal of Ex. P, 12 shows that S, 10 of 
the Act has been referred as a provision 
which can be said to be repugnant tc 
the provisions of the Civil Procedure 
Code and the Transfer of Property Act 
which are existing laws on the concur- 
rent subject. Further, a copy of the Bill 
has been reserved for the consideration 
of the President under Art, 254 (2) of 
the Constitution, Therefore, even tf the 
State Legislature did not point out the 
provisions of the Bill which are repug- 
nant to the existing Central Law. the 
President should be presumed to have 
gone through the Bill to see whe- 
ther any of the provisions is repugnant 
to the Central Law and whether such 
a legislation is to be permitted before 
giving assent to the Bill. Merely because 
the State Government when seeking the 


assent of the President does not indicate 
the exact provisions which are repug- 
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nant to the earlier Central Law under 
concurrent List, the assent given by the 
President cannot be said to be invalid, 
According to the learned Advocate-Gen- 
eral inconsistency between the proposed 
law and the existing Central Law has 
been pointed out under Ex. P. 12, and 
the Bill has been sent for scrutiny and 
that the Central Government should be 
taken to know its job while considering 
the question as to whether the assent is 
to be given or withheld, and, therefore, 
there is no room for any contention that 
the assent in this case is not valid. 


13, It is seen that a similar plea was 
taken before the Supreme Court in 
Khajamian Wakf Estate v, State of Mad- 
ras, (1971) 2 SCR 790: (ATR 1971 SC 
161 at p. 165), but the Supreme Court 
repelled the said plea with the following 
observation—— 

“In order to avoid the bar of Art. 31-A 
a curious plea was put forward. It 
was urged that when the concerned Bills 
were submitted to the President for his 
assent as required by the first proviso 
to Art, 31-A, the President was not 
made aware of the implications of the 
Bills, This contention is a wholly unten- 
able one, There is no material before us 
from which we could conclude that the 
President or his advisers were unaware 
of the implications of those Bills. We 
must proceed on the basis that the Presi- 
dent has given his assent to those Bills 
after duly considering the implications 
of the provisions contained therein.” 


In‘ Ramachandra Rao v, A. P. Regional 
Committee, AIR 1965 Andh Pra 306, cer- 
tain members of the Andhra Pradesh 
Legislative Assembly sought an injunc- 
tion from the court to restrain the Coun- 
cil of Ministers from presenting two Bills 
to the Governor for assent under Arti- 
cle 200 of the Constitution. The court 
took the view that under Art. 163 of the 
Constitution the Governor is an essential 
part of the Legislature, that Art. 200 en- 
_ joins that a bill passed by both the 
Legislatures of the State shall be pre- 
sented to the Governor and that is un- 
doubledly an essential legislative process 
and therefore a court of law will not 
interfere with it. It is on the basis of 
this, the court had expressed the view 
(at p. 314)— 

“The attempt of the petitioners is to 
persuade this court to interfere with the 
proceedings of the Legislature in the 
formative stages of an enactment, I do 
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not think this court can or should ac- 
cede to this request. The sovereignty of 
the legislature vouchsafed by Arts. 194, 
208 and 212, not to speak of the general 
scheme and structure of our Constitu- 
tion, is a potent factor and a decisive 
answer against the petitioners in this 
regard. In several cases, the High Courts 


‘in India have refused to interfere with 


the Legislative processes in the passage 
of bills in the Legislature. It is unnecés- 
sary to dwell upon these decisions at 
length, The view adopted by the High 
Courts is against interference with the 
internal procedure of the Legislature.” 


14. In Subbachariar v, State of Mad- 
ras, (1967) 1 Mad LJ 206 the assent given 
by the President for the Madras Inams 
(Amendment) Act (XL of 1956) was 
questioned on the ground that the assent 
of the President has been obtained to a 
colourable legislation. Dealing with that 
question, a Division Bench of this court 
observed — 


“We agree with learned counsel 
that reservation of- a Bill for 
consideration and assent by the 
President is not a mere matter 


of form. As we s€e it, it is an essential 
and important part of the machinery of 
law-making set up by the Constitution. 
Bearing in mind the practice that had 
been obtaining in Constitutions of the 
Colonies and Dominions of the British 
Commonwealth, including the Constitu- 
tion under the Government of India Act 
1935, we think it may be safely assumed 
that when a Bill is reserved by a Gov- 
ernor of a State for consideration of the 
President, the Bill will be examined by 
the Law Advisors of the President,” 


15. -These observations have been ap- 
proved by another Bench in a subse- 
quent decision of this court in Kannappa 
Chetti v. State of Tamil Nadu, (1973) 2 
Mad LJ 212. The same view has been 
taken in Khajamian Wakf Estates v. 
State of Madras, (1971) 2 Mad LJ (SC) 75: 
(AIR 1971 SC 161). Having regard to the 
view taken in the above decisions, we 
are not inclined to hold that the assent 
of the President given for the Act in 
question was no assent at all as contend- 
€d by the learned counsel for the plain- 
tiffs for two reasons, (1) the inconsisten- 
cy has in fact been pointed out by the 
State Government while seeking the as- 
sent from the President in Ex. P. 12 and 
(2) that even otherwise the Bill having 
been sent for the scrutiny of the Parlia- 
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ment, the President should be taken to 
haye serutinised the Bill before giving 


his assent with the assistance of his legal 


‘cers, We therefore hold under issue 
wo 3. that the assent of the President 
has not been shown to be invalid. 

16. Issue No, 6: According to Mr. 
V. K. T. Chari, learned counsel for 
plaintiffs, even if the assent in this case 
is taken to be valid under Art. 254 (2) 
of the Constitution, the Act must be sub- 
ject to Art. 14, According to the learned 
counsel there is no reason as to why a 
different treatment is given for `land- 


lords in Tamil Nadu alone and even if 


the Parliament has made such a law it 
will offend Art, 14. Having regard to 
the necessity felt by the State Legisla- 
ture of having a State Legislation on a 
topic in a concurrent list with reference 
to which there is already an existing 
Central Act, the principle of uniformity 
or equality cannot be applied. If uni- 
formity is to be insisted then there can- 
not be any law made by the State Leg- 
islature different from the Central Law. 
tt is not, therefore, possible to hold that 
the Act in question even if taken as one 
assented to by the Presiden, under Arti- 
cle 254 (2) of the Constitution offends the 
equality clause under Art, 14. 


17. Mr. V. K. T. Chari then contends 
that the Act in so far as it affects the 
leasehold interest which is an interest in 
immovable property violates Art. 19 of 
the Constitution in that the lessee’s right 
to be in peaceful possession so long as 
he pays the rent reserved is taken away 
and his tenancy right is made preca- 
rious. It is no doubt true that the ten- 
ant’s leasehold interest is an interest in 
immovable property and such a right 
will naturally be affected if that right 
is taken away or substantially interfered 
with by making the provisions of the 
Act applicable to the lease, But the 
question is whether the provisions of the 
Act can be considered to be reasonable 
restrictions on the plaintiffs’ leasehold 
interest. This question has also been 
dealt with by the Full Bench in Raval’s 
case, AIR 1967 Mad 57. After referring 
to the legislative history of the Amen- 
ding Act 11 of 1964 and after referring 
to the decisions of the Supreme Court, 
the court held that there is no basis for 
the plea of hostile discrimination or the 
inequality of treatment either with re- 
gard to the Amending Act 11i of 
1964 or with regard to the original Act 
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of 1960, that the successive enactments 
have embodied a perfectly rational prin- 
ciple of classification, that the criteria 
and their application have been evolved, 
from time to time, in accordance with 
the needs of this class of citizens and 
that there is a clear and discernible 
nexus between the object of the measure 
and the differentia themselves and that 
if any group of tenants occupying resi- 
dential buildings with a rent of over 
Rs. 250 per mensem do not have 
the protection of these beneficial laws. 
Dealing with the plea of violation of 
Art. 19 of the Constitution either upon 
Amending Act 11 of 1964 or upon the 
1960 Act, the Full Bench after noting 
the various decisions of the Supreme 
Court dealing with the scope of Art. 19 
observed (at p. 72) — 


“Indeed, we think it would be almost 
impossible to sustain any doctrine of the 
inviolability of contractual rights, in the 
context of the welfare legislation, which 
has become so marked a characteristic of 
modern times. It is difficult to see how, 
if a legislature would enact that an ex- 
orbitant rate of interest could be struck 
down by a court and the debtor relieved 
against this, notwithstanding the terms 
of a contract, it cannot validly enact 
that both a landlord and tenant may ap- 
ply for the determination of fair rent 
for premises, though the contract may 
be subsisting. The same remarks would 
be applicable to many other restrictions 
upon property, imposed in numerous 
fields of human activity, which have 
been held to be reasonable.” 


18. In view of the said decision of the 
Full Bench of this Court which is bind- 
ing on us, we have to reject the said 
contention, raised by the plaintiffs based 
on the violation of Arts, 14 and 19 of 
the Constitution. This issue is therefore 
held against the plaintiffs. 


19, Issue No. 7: According to Mr. 
V. K. T. Chari, learned counsel for the 
plaintiffs, normally a statutory tenancy 
comes into operation only after the ex- 
piration of the contractual lease and the 
Same position prevails in England. From 
the legislative history of the Rent Con- 
frol legislation in this State it is clear 
that the Act was intended to cover small 
tenancies such as tenancies from month 
to month which in their nature are pre- 
carious. Even in the case of residential 
buildings, it is only small buildings 
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fetching a monthly rents of not exceed- 
ing Rs. 400, that are covered by the Act 
and the tenancies in relation to other 
residential buildings are not covered. 
However, with reference to non-rési- 
dential buildings the Act is made to ap- 
ply for all tendncies without reference 
to the monthly rent payable, Even so, 
the Act will apply only in cases of 
monthly tenancies and in cases where 
the tenant holds over after the expiry 
of-the lease. The Act is not intended to 
operate during the subsistence of the 
contractual lease. Even apart from the 
said general submission, the learned 
counsel submits that there is no provi- 
sion in the Act specially and specifically 
interfering with or taking away the 
rights and liabilities under the Transfer 
of Property Act as between the landlord 
and the tenant before the determination 
of the lease and that as a matter of fact 
a contractual tenant does not need the 
protection under the Act during the sub- 
sistence of the contractual lease and that 
he needs protection only after the ex- 
piry of the lease, According to him a 
proper construction of S. 10 of the Act 
would show that where a tenant is liable 
to be evicted he gets protection under 
that section and that, where he is not 
liable to be evicted ag per the contrac- 
tual lease he does not need the protec- 
tion under S. 10, If S, 10 is construed 
as applicable to contractual tenancies 
also then the Act instead of giving him 
protection will expose him to an order 
of eviction which the lessor will not be 
Entitled to under the contractual lease. 
Therefore, the Act which is intended to 
confer a protection mainly on the ten- 
ants cannot be construed as prejudicing 
the tenant and depriving him of the 
rights under the general law: Therefore, 
the proper view to take is that the Act 
applies only when the contractual ten- 
ancy comes to an end and not before 
The learned counsel further submits 
that the reasoning of the Full Bench in 
Raval’s case, AIR 1967 Mad 57 that the 
Act abrogates and repeals the Transfer 
of Property Act as it is a complete Code 
is not correct and the decision of the 
Full Bench to that extent requires 
consideration, 
Nadu Act 

' only to certain named municipal areas 
and other notified towns or areas and 


from this it is clear that in the other 
non-notified areas in the State of Tamil 


rë- 
According to him Tamil 
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Nadu the Transfer of. Property Act is 
fully applicable. Further even in the 
named and notified areas, the Act by 
S. 30 limits its operation to particular 
tenancies, In respect of tenancies for 
which a rent of above the limit prescrib- 
€d is charged the Transfer of Property 
Act continues to apply. Therefore the 
Act cannot be said to abrogate or repeal 
the Transfer of Property Act. In view 
of the fact tha: the Transfer of Property 
Act admittedly continues to apply to- 
areas or tenancies to which the Rent 
Control Act does not apply, the decision 
of the Full Bench that the Rent Control 


‘Act abrogates the Transfer of Property 


Act is not good law. This is particularly 
so in view of the decisions of the Su- 
preme Court in Firm Sardarilal Viswa 
Nath v. Pritam Singh, AIR 1978 SC 
1518 and Dhanapal v. Yesodai, AIR 1979 
SC 1745. 


20. In the first case the court seems 
to by-pass its settled distinction drawn 
in some earlier cases between State Rent 
Control legislation which is a complete 
Code and lease legislation which is only 
a supplement to the Transfer of Pro- 
perty Act, and held that the position 
which emerged was that S. 116 of the 
Transfer of Property Act, underwent a 
basic change when the Rent Restriction 
Act was put in the statute book and that 


` therefore a lessee holding over and as 


Such a statutory lessee cannot seek any 
assistance from the provisions contained 
in Sec. 116 of the Transfer of Property 
Act, In Dhanapal’s case, AIR 1979 SC 
1745, the question was whether it is 
necessary to give a notice under S. 106 
of the Transfer of Property Act to ter- 
minate the tenancy so as to enable the 
owner to seek eviction of the tenant. 
Dealing with that question the Supreme 
Court held that if a case is made out for 
the tenant’s eviction in accordance with 
the provisions of the Rent Control Act, 
he can be evicted, that the tenancy ac- 
tually terminates on passing of the order 
for eviction and, therefore, the giving of 
notice is only a mere surplus act. The 
following observations are relevant (at 
p. 1750) — 

“It is true that the Rent Act is intend- 
ed to restrict the rights which the land- 
lord possessed either for charging ex- 
cessive rents or for eviction of tenants. 
But if within the ambit of those re- 
stricted rights, he made out his case, it 
is a mere empty formality to ask him to 
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determine the contractual tenancy þe- 
fore institution of a suit for eviction. As 
we have pointed out above, this was 
necessary under the Transfer of Proper- 
ty Act as mere termination of the lease 
entitled the landlord to recover posses- 
sion. But under Rent Control Acts it be- 
comes an unnecessary technicality to in- 
sist that the landlord must determine the 
contractual tenancy.” 


21. The learned counsel, however, re- 
lies on the following observation in that 
case as supporting his stand that so long 
as the contractual tenancy is enforced 
the tenant does not need any protection 
under the Act and therefore the Act is 
not intended to apply during the curren- 
cy of the contractual tenancy: 


“Now if the lease of immovable pro- 
perty determines in any one of the 
modes prescribed under S. 111, the con- 
tract of lease comes to an end and the 
landlord can exercise his right of re- 
entry. This right of re-entry is further 
restricted and fettered by the provisions 
of the Rent Restriction Act, Nonetheless 
the contract of lease expired and the 
tenant lessee continues in possession un- 
der the protective wing of the Rent Re- 
striction Act until the lessee loses pro- 
tection.” l 
Reference has also been made to the 
decision in Biswabani Pvt. Ltd. v. V. 
Santosh Kumar, AIR 1980 SC 226. There, 
there was a registered lease from 1948 
to 31-8-1953. After the expiry of the 
lease, the tenant filed an application to 
fix the standard rent and the landlord 
filed a suit in ejectment, There was a 
consent decree under which the tenant 
was to get a new lease for five years 
from 1-3-1955 to 28-2-1959, However, no 
lease deed was drawn up, executed and 
registered, Since the tenant’s possession 
was sought to be disturbed he filed a 
suit for declaration of his status as a 
fenant and for an injunction either pro- 
hibitory or mandatory. Their Lordships 
of the Supreme Court held that the con- 
tractual tenancy for the period 1948 to 
1953, having come to an end the tenant 
became a statutory tenant remaining in 
possession and he acquires the status of 
irremovability, that a statutory tenant 
being a person who enjoys the status of 
irremovability until he is evicted from 
the premises under the enabling provi- 
Sions of the statute that the statutory 
tenancy will come to an end on either 
the surrender of the premises by such 
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tenant or after a decree for his eviction 
is passed against him and therefore the 
tenant would be entitled to protect his 
possession unless evicted in due course 
of law and in order to protect his pos- 
session the law does not bar him from 
filing a suit for declaration of his status 
as a tenant. The learned counsel for the 
plaintiffs relies on some of the observa- 
tions in the above decisions which are to 
the effect that the statutory tenancy 
comes into existence after the contrac- 
tual tenancy comes to an end as running 
counter to the view taken by the Full 
Bench in Raval’s case, AIR 1967 Mad 57, 
that even during the currency of the 
contractual tenancy the Rent Control 
Act will be applicable. According to the 
learned counsel there is a clear cut dis- 
tinction between a contractual tenancy 
and a statutory tenancy and both cannot 
co-exist and, therefore, the statutory 
tenancy should come into existence only 
after the expiry of the contractual ten- 
ancy. It is also pointed out by the learn- 
ed counsel that the development of law 
has been from status to contract and 
this concept has been reversed by the 
Rent Control legislations which proceed 
to make a transition from contract to 
status. The Full Bench had to consider 
in Raval’s case, AIR 1967 Mad 57, the 
following four questions — 

(1) Do the Madras Acts including the 
latest Amending Act XI of 1964, enact 
a self-contained Code governing all re- 
lationships between landlords and ten- 
ants, during their subsistence including 
contractual as well as statutory tenants, 
within their ambit? 

(2) In particular, do they enable land- 
lords and tenants to obtain the determi- 
nation of fair rents for buildings, even 
during the contractual tenancies and not- 
withstanding the contract of rent, to 
which the tenancies relate? 

(3) Similarly do they enable the land- 
lords and tenants to work out their re- 
spective rights in the matter of the liabi- 
lity of the tenants for eviction on the 
grounds specified in the Acts, even dur- 
ing a contractual tenancy, and without 
that tenancy being first determined by 
the landlord in accordance with S, 111 
(h) of the Transfer of Property Act? 


(4) Can this interpretation be sustain- ` 
ed as a matter of legislative competence 
and legislative intendment, notwithstand- 
ing the absence of a non obstante clause 
in the Act? 
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22. After a detailed and elaborate 
consideration of the legal position and 
the relevant decisions rendered earlier 
by the Supreme Court, the Full Bench 
came to the conclusion that the legisla- 
tive intendment or the plain significance 
of the structure of the enactment admits 
only of one interpretation i.e.. they inter- 
fere both with contractual and statutory 
tenancies by affording a special protec- 
tion to tenants against eviction and also 
balancing this by certain corresponding 
obligations imposed on tenants. that the 
Act is a complete Code in itself for evic- 
tion and for determination of fair rent 
in respect of tenancies both contractual 
as well as statutory and that absence of 
non obstante clause does not affect the 
interpretation of the Act with regard to 
inroads it makes upon the previous pro- 
perty law of landlords and tenants of 
buildings, that the Act enables both 
landlords and tenants to seek the benefit 
of the Act under the provisions of the 
Act, whether contractual tenancy with 
different terms prevails or whether it 
has been determined. Dealing with the 
doctrine of inviolability of contractual 
rights, the Full Bench pointed out that 
it is impossible to accept that decision 
in the context of the welfare legislation 
which has become a marked character- 
istics of modern times and that, there- 
fore, notwithstanding the terms of an 
existing contract it is open to the Legis- 
lature to enact that both a landlord and 
tenant may apply for determination of 
the fair rent for premises though the 
contract may be subsisting. The facts in 
that case are more or less identical with 
the facts of this case, In that case also 
there was a subsisting contractual ten- 
ancy lease which had ‘fixed a particular 
period and a sum as the monthly rent. 
The tenant filed an application for deter- 
mination of the fair rent for the build- 
Ing even during the subsistence of the 
contractual tenancy notwithstanding the 
agreed rent. The lessors also filed evic- 
tion petition against the tenant notwith- 
standing the period fixed under the 


lease. This decision of the Full Bench 
was taken to the Supreme Court in 


Raval & Co, v, Ramachandran, AIR 1974 
SC 818. The Supreme Court by a majo- 
rity of 3:2 affirmed the view taken by 
the Full Bench and held that an analy- 
Sis of the Tamil Nadu Buildings (Lease 
and Rent Control) Act 1960, showed that 


it has a scheme of its own and it is 
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intended to provide a complete Code in 
respect of both contractual tenancies as 
well as statutory tenancies, that the 
definitions of ‘landlord’ and ‘ten- 
ant’ also show that the Act 
applies to contractual as well ag statu- 
tory tenancies, that the provision for 
fixation of fair rent is for the benefit of 
both landlords and tenants whether it is 
contractual tenancy or a statutory ten- 
ancy, that the provision that both the 
tenant and the landlord can apply for 
fixation of fair rent would become mean- 
ingless if the fixation of fair rent will 
only be downwards from the contracted 
rent and that the provision also indicates 
that the Act is intended to apply to both 
contractual tenancies as well as statutory 
tenancies. The relevant observations of 
the Supreme Court are these (at p. 823): 


"The provisions of the Act under con- 
sideration show that they are to take 
effect notwithstanding any contract even 
during the subsistence of the contract. 
We have already referred to the defini- 
tion of the terms ‘landlord’ and ‘tenant’ 
which applies both to subsisting tenan- 
cies as well as tenancies which might 
have come to an end. We may also refer 
to the provisions in S, 7 (2) which lays 
down that where the fair rent of a 
building has nop been fixed the landlord 
shall not claim anything in addition to 
the agreed rent, thus showing that the 
fair rent can be fixed even where there 
is an agreed rent. That is why we have 
earlier pointed out that the various Eng- 
lish decisions which provide for fixation 
of rent only where the contractual ten- 
ancy has come to an end do not apply 
here, We may also refer to sub-sec, (3) 
of S. 10 which deals with cases where 
a landlord requires a residential or non- 
residential building for his own use, 
Clause (d) of that sub-section provides 
that where the tenancy is for a term 
the landlord cannot get possession be- 
fore the expiry of the term, thus show- 
ing that in other cases of eviction cover- 
ed by S. 10 eviction is permissible even 
during the continuance of the contrac- 
tual tenancy if the ;conditions laid down 
in S. 10 are satisfied.” 


23. Thus there is a direct decision 
of the Full Bench of this court in Raval’s 
case, AIR 1967 Mad 57, and of the Sup- 
reme Court in Raval and Co. v. K. G, 
Ramachandran, AIR 1974 SC 818 holding 
that the provisions of the Act relating 

e 
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to fixation of fair rent and eviction ap- 
ply to all tenancies either contractual 
or statutory, if the conditions laid down 
in the said sections are satisfied. We do 
not see how it is possible for this court 
to go behind the decision of the Supreme 
Court in the said case which under Arti- 
cle 141 of the Constitution is the law of 
the land and as such binds us, It is no 
doubt true the contentions advanced on 
behalf of the plaintiffs find support in 
the minority judgment in Raval’s case 
and also certain earlier decisions of that 


court in Bhaiya Punjalal v. Bhagwat 
Prasad, AIR 1963 SC 120, Mangilal v. 
Suganchand, AIR 1965 SC 101, and 


Anand Nivas v. Anandji, AIR 1965 SC 
414. In the first case, the court while in- 
terpreting S. 12 of the Bombay Act 57 of 
1947 in relation to S. 111 of the Transfer 
of Property Ac; held that sub-sec, (1) of 
S. 12 of that Act merely provided that 
the landlord will not be entitled to re- 
cover possession of the premises so long 
as the tenant was willing to pay the 
Standard rent and permitted increase, 
by observing— 


“We are, therefore, of the opinion 
that where a tenant is in possession un- 
der a lease from the landlord, he is not 
to be evicted for a cause which would 
five rise to a suit for recovery of pos- 
session under S. 12 if his tenancy. has not 
been determined already. It follows thai 
whenever a tenant acts in a way which 
would remove the bar on the landlord’s 
right to evict him, it is necessary for the 
landlord to serve him with a notice de- 
termining his tenancy, and also serve 
him with a notice under sub-sec. (2) of 
S. 12 of the Act,” 


24. In the second case, which deals 
with the Madhya Pradesh Accommoda- 
tion Control Act 23 of 1955, the provi- 
sions of S, 4 of that Act were held to 
be in addition to those of the Transfer 
of Property Act and the fact that S. 4 of 
Act 23 of 1955 did not convert a periodic 
tenancy into one of fixed or indefinite 
duration, nor insert therein a clause of 
re-entry on the ground of non-payment 
of rent, In Anand Nivas v. Anandji, AIR 
1965 SC 414, after referring to Ss. 13, 14 
and 15 of the Bombay Act 57 of 1947, the 
Supreme Court commented upon the 
neologism of ‘statutory tenant’ and its 
implications at page 422— 


“Such a person is not a tenant at all. 
He has no estate or interest in the pre- 
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mises occupied by him. He has merely 
the protection of the statute in that he 
cannot be turned out so long as he pays 
the standard rent and the permitted in- 
crease...... - His right to remain in posses- 
sion after the determination of the con- 
tractual tenancy is personal; it is not 
capable of-being transferred or assigned.” 
These decisions are with reference to 
the specific provisions in the relvant 
Acts which came up for interpretation 
before the Supreme Court which had a 
different structure and object of their 
own. So far as the Tamil Nadu Act is 
concerned its structure is quite different 
and the definition of ‘landlord’ and ten- 


ant’ has been construed by the Sup- 
reme Court itself in Raval’s case, AIR 
1974 SC 818, as applying even in rela- 


tion to contractual tenancies, As a malt- 
ter of fact in Dhanapal’s case, AIR 1979 
SC 1745. it has been held that Punjalal’s 
case AIR 1963 SC 120 and Mangilal’s 
case AIR 1965 SC 101 have not been cor- 
rectly decided. In Dhanapal’s case, AIR 
1979 SC 1745, the Supreme Court refer- 
red to Raval’s case, AIR 1974 SC 818, 
with approval and without expressing 
any dissent. In fact the minority judg- 
ment in Raval’s case, AIR 1974 SC 818 
proceeds on the basis that the Legisla- 
ture while enacting the Act could not 
have intended to have the right to apply 
for fixation of fair rent or for seeking 
eviction during the subsistence of a con- 
tractual tenancy, that therefore, the 
landlord cannot apply for fixation of fair 
rent or for eviction while the contract of 
tenancy is subsisting, that having re- 
gard to the basic character of the statute 
and as a Rent Control legislation and 
the scheme of the provisions it is only 
when the contract of tenancy is lawfully 
determined that the landlord becomes 
entitled either to apply for fixation of 
fair rent or for eviction. The ‘learned 


counsel for the plaintiff would, how- 
ever, say that the Supreme Court ren- 
dered the decision in Raval’s case, AIR 


1974 SC 818 at a time when the lease 
time had expired and, therefore, the 
principle of that decision cannot be taken 
to be a binding authority on the ques- 
tion as to whether the provisions of the 
Act could be invoked either by the land- 
lord or by the tenant during the subsist- 
ence of the lease period. It is no doubt 
true that the lease period in that case 
had come to an end when the Supreme 


Court rendered its judgment, But the 


= 
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decision was rendered with reference to 
the facts as on the date of the applica- 
tion for fixation of fair rent and also 
for eviction. If really the Supreme Court 
had taken note of the fact that the lease 
had expired when it rendered the judg- 
ment it was unnecessary for them to 
render a decision holding that the pro- 
visions of the Act are intended to bene- 
fit both the landlord and the tenant and 
that they can seek the benefit of the Act 
even during the subsistence of a con- 
tractual tenancy. We therefore feel that 
the question as to whether the Act could 
be applied during the subsistence of a 
contractual tenancy stands concluded by 
the decision of the Supreme Court in the 
said case. 


25. However, Mr. V. K. T. Chari 
would refer to some observations in Sar- 
darilal’s case, AIR 1978 SC 1518 which 
according to him throw doubt on the 
correctness of the decision rendered in 
the above case— 


“Rent Act is intended to improve the 


position of tenant and not to undermine 
it”, 


The following passage in Manugendra 


Dutt’s case, AIR 1967 SC 1419 is also 
referred to (at p. 1422)— 
“The Thika Tenancy Act like similar 


Rent Acts passed in different States is 
intended to prevent indiscriminate evic- 
tion of tenants and is intended to be a 
protective statute to safeguard security 
of possession of tenants and therefore 
should be construed in the light of its 
being a social legislation...... Rent Acts 
are not ordinarily intended to interfere 
with contractual leases and are acts for 
the protection of tenants and are conse- 
quently restrictive and not enabling, 
conferring no new rights of action, but 
restricting the existing rights either 
a the contract or under the general 
aw.” 


The learned counsel for the plaintiffs 
also relies on certain general observa- 
tions made by the Supreme Court in 


later decisions to the effect that statutory 
tenancy comes into existence after the 
expiration of the contractual tenancy 
and that the Rent Control legislation is 
mainly intended to give protection to 
the tenants. According to the learned 
counsel, the rent legislation which is 
intended to protect the tenants cannot 
take away the rights of the tenants un- 
der the contract of lease which they have 


M/s. Bapalal & Co. v. P, Thakurdas 


A.L R. 


entered into with landlords under which 
they are entitled to continue their pos- 
session till the expiration of the lease 
provided that they pay the agreed rents 
and satisfy the other conditions in the 
lease deed as the Legislature would not 
have intended to undermine or destroy 
the tenant’s right under the general law 
and put them in a worse position by su- 
perimposing a statutory tenancy on the 
contractual tenancy already existing. If 
the Act is construed as one applicable to 
the tenancy after the contractual ten- 
ancy . has come to an end, that will be 
consistent with the pattern and object of 
the Rent legislation. It is also said that 
similarly the landlord also cannot claim 
better right than what he bargained for 
in the contract of lease by invoking the 
provisions of the Act and that as a mat- 
ter of fact there is no non obstante 
clause in the Act excluding operation of 
the Transfer of Property Act and there- 
fore the contract of lease entered into as 
per the provisions of the Transfer of Pro- 
perty Act should be taken to govern the 
rights of parties till the expiry of the 
lease and it is only thereafter the provi- 
sions of the Act can apply if the tenant 
continues to be in possession either as a 
tenant holding over or otherwise. In 
Raval’s case, AIR 1974 SC 818 the Sup- 
reme Court while construing the provi- 
sions of the Tamil Nadu Act specifically 
rejected the plea that the construction 
of the Act should be based on the gen- 
eral pattern of Rent legislation and ob- 
served that the provisions of the Act 
normally indicate the legislative inten- 
tion to apply the provisions of the Act 
to subsisting contractual tenancies as 
well. In view of the said specific pro- 
nouncement by the Supreme Court the 
observations made in the later decisions 
by some of the learned Judges of that 
court cannot be taken to override that 
decision rendered in Raval’s case. 


26. Coming to the contention that as 
the subsequent decisions proceed on the 
basis that the statutory tenancy comes 
into force after the expiry of the con- 
tractual tenancy and not earlier, it is no 
doubt true that generally when there is 
a contractual tenancy the tenant cannot 
be called statutory tenant anditis only 
when the contract of lease expires he 


could be called a statutory tenant But 
from this it cannot be said 
that the provisions of the Act 
will not apply to. contractual ten- 
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ancies. The Supreme Court in Raval’s 
case (AIR 1974 SC 818), has considered the 
specific provisions of the Act and infer- 
red a legislative intention therefrom to 
apply the Act even to contractual tenan- 
cies, Though normally a tenant under a 
contractual tenancy cannot be called a 
statutory tenant, still the legislature 
may, if it so chooses, subject the con- 
tractual tenancy to certain legislative 
control and make a specific provision 
that even contractual tenancies will be 
subject to the provisions of the Act. In 
such a case the tenant under a contrac- 
tual tenancy continues to be a contrac- 
tual tenant and not a statutory tenant 
but by the force of the provisions of the 
Act the contractual tenancy is made sub- 
ject to the provisions of the Act. Thus 
the provisions of the Act have been 
made to apply to all tenants, contractual 
or otherwise without classifying them as 
statutory tenants. As a matter of fact, 
there is no definition of ‘statutory fenant’ 
in the Act though normally we call a 
person who is entitled to claim benefits 
under the Act as statutory tenant. A 
person remaining in occupation of pre- 
mises let to him after the determination 
of or expiry of the period of the tenancy 


is commonly, though in law not accu-. 


rately, called a statutory tenant. He ac- 
quires the status of irremovability. Sta- 
tutory tenant being a person who en- 
joys the status of irremovability, would 
enjoy the protection of the statute until 
he is evicted from the premises under 
the enabling provisions of the statute. 
(Vide Biswabani (P.) Ltd. v. S. K, Dutta, 
(1980) 1 SCR 650 at p. 653: (AIR 1980 
SC 226 at p. 233)). Therefore, the fact 
that a tenant becomes a statutory. tenant 
only after the expiry of the lease does 
not mean that during the currency of 
the lease, the Rent legislation cannot be 
applied. In this view of the matter it is 
not possible to accept the contention of 
the learned counsel for the plaintiffs 
that the plaintiffs in this case cannot be 
proceeded with under the provisions of 
the Act, 


27. The  plaintffs’ learned counsel 
however, points out that in view of the 
observations of the Supreme Court in 
the subsequent decisions that statutory 
tenancy comes into existence only after 
the expiry of the contractual tenancy 
the Full Bench decision in Raval’s case, 
AIR 1967 Mad 57 requires reconsidera- 


tion and, therefore, the matter may be 
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posted before a fuller Bench, But we 
have already expressed our view that 
on the question before us the Supreme 
Court has rendered a conclusive and 
binding decision in Raval’s case (AIR 
1974 SC 818), and the efficacy and the 
binding nature of the said decision has 
not been watered down by the general 


‘observations made in the subsequent de- 


cisions, In Raval’s case, the specific ques- 
tion which has now been before us has 
been decided and it is not, therefore, 
possible for us to go against that decision 
merely based on the general observa- 
tions made in the subsequent decisions 
and based on the basic nature and pat- 
tern of tenancy legislation and their 
impact on the provisions of the Trans- 
fer of Property Act. Following the deci- 
Sion of the Supreme Court in Raval’s 
case, we hold that the provisions of the 
Act can be applied even to subsisting 
contractual tenancies, 


28. Issue Nos. 1 and 2 : In view of 
our finding on issue No. 7 holding that 
even during the subsistence of contrac- 
tual tenancy the Rent Control Act can 
be applied, these issues are held against 
the plaintiffs. 

Issue No, 8 : In view of the fact that we 
have held that the petition for fixation 
of fair rent as well as the petition for 
eviction filed by defendants 1 to 6 be- - 


fore the Rent Controller, Madras, are 
maintainable notwithstanding the sub- 
Sistence of the contractual tenancy, the 


plaintiffs are not entitled to any of the 
reliefs sought for in the plaint, 


29. The suit is therefore dismissed 
but in the special circumstances of this 
case without costs, R. C. No, 4 of 1981 
is accordingly ordered, 


30. Learned counsel for the plaintiffs 
seeks orally leave to appeal to the Sup- 
reme Court against the judgment just 
now pronounced by us. But, having re- 
gard to the fact that our decision mere- 
ly follows the decision of the Supreme 
Court in Raval’s case, (AIR 1974 SC 818) 
we do not think tha; this is a fit case for 


the grant of . leave to the Supreme 
Court, 
31. The leave sought for is, there- 
fore, refused, 
Suit dismissed. 
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GOKULAKRISHNAN, Offg. C. J. AND 
RATNAM, J. 

The Principal, Kendriya Vidyalaya, 
Madras and another, Applicants v. V, 
Rajagopalan, Opposite Party. 

C. M., P. No, 3654 of 1982 (in W. A. S. 
R. 94585 of 1981), D/- 20-4-1982. 

Limitation Act (36 of 1963), Sec. 5 — 
Dismissal of petition for review of order 
on writ petition — Thereafter writ ap- 
peal filed — Assuming that the prosecu~ 
tion of review petition is sufficient cause, 
whether delay can be condoned. 

An application for review of order 
d/- 15-7-1980 on writ petition was filed 
on 1-10-1980 and it was dismissed on 
7-8-1981. Thereafter appeal against 
order on writ petition was filed on 11-9- 
1981 with an application for condonation 
of delay, 

Held: The period of limitation under 
Art, 117 of the Act for filing writ appeal 
is 30 days and the period of limitation 
under Art. 124 for seeking review of 
judgment is also 30 days. As the review 
application is filed within the ordinary 
period limited for filing appeal, the time 
Occupied by Court in disposing of res 
view application will be added to the 
days limited for appealing and the ap- 
peal presented within such extended 
period will be within time. The appeal 
should have been filed at least on or be~ 
fore 7-8-1981 when review petition was 
disposed of. The petitioners had secured 
copy of order appealed against on 18-7- 
1980 and though not necessary copy of 
order dismissing review petition was 
also obtained even on 7-8-1981. The writ 
appeal was filed on 11-9-1981. Even as- 
suming that the prosecution of review 
application is sufficient cause for pur- 
poses of S, 5, the delay that has occurred 
between 7-8-1981 and 11-9-1981 is an 
avoidable delay and has not been satis- 
factorily explained at all on the facts 
and in the circumstances of the case, 
Case law reviewed. 

(Paras 5, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1972 Ker 117 4, 7 
AIR 1966 Raj 213: 1966 Cri LJ 1062 4 


AIR 1962 Punj 308 4 
AIR 1937 PC 276 7 
(1922) 64 Ind Cas 516: 13 Bur LT 219 

(Rang) 7 


AIR 1917 PC 156: ILR 45 Cal 94 
HZ/IZ/D696/82/VSS/SNV 


4, 6 
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Jayaraman, for Opposite Party. 


RATNAM, J.:— This is an application 
under S. 5 of the Limitation Act 1963 to 
condone a delay of 390 days in filing a 
writ appeal against the order in W, P, 
No. 4080 of 1977. The petitioners herein 
were respondents 1 and 2 in the writ 
petition and Padmanabhan J. allowed 
the writ petition on 15-7-1980. The peti- 
tioners herein as well as the third re- 
spondent in the writ petition filed on 
1-10-1980 an application in W.M.P. 7874 
of 1980 seeking a review of the order 
passed in W.P. 4080 of 1977. The review 
application so filed by the petitioners 
and another was dismissed on 7-8-1981 
Thereafter, the petitioners alone prefer- 
red an appeal against the order in W.P. 
4080 of 1977 on 11-9-1981, admittedly 
after 390 days after the expiry of the 
time allowed for preferring such an 
appeal, 


2. In paragraph 5 of the affidavit fil- 
ed in support of this petition, it has 
been stated that the petitioners were 
advised to file a review petition in 
W.M.P. No, 7874 of 1980 and that peti- 
tion was dismissed on 7-8-1981, and 
thereafter, the petitioners were advised 
to get a copy of the order in W.M.P. 
7874 of 1980 which was obtained on 
7-8-1981 and the appeal had been filed 
subsequently after securing legal advice 
and, therefore, the delay that had been 


occasioned is bona fide and should be 
condoned, In opposing this application, 
the respondent has disputed the stand 


taken by the petitioners and has stated 
that the petitioners have not explained 
every day’s delay and that in the ab- 
sence of such explanation, no ground has 
been made out for condoning the 
inordinate delay of over one year, It was 
also the further plea of the respondent 
that the filing of a review petition in 
W.M.P. 7874 of 1980 is no bar to the fil- 
ing of a writ appeal in time and that, in 
any event, the petitioners cannot take 
advantage of the pendency of the re- 
view proceedings as sufficient cause for 
purposes of S. 5 of the Limitation Act. 
In the reply affidavit filed by the peti- 
tioners, it is stated in paragraph 2 that 
the result of the writ petition disposed of 
on 15-7-1980, was communicated to the 
first petitioner, and on 30-7-1980 a copy 
of the order in the writ petition was also 
received by the second petitioner and 
thereafter, the order was sent along with 
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the case file to the Vigilance, Commis- 
sioner on 4-8-1980 by the petitioners and 
the first petitioner also reminded the 
Vigilance Commissioner, New Delhi by 
telegrams dated 16-8-1980 and 19-8-1980, 
as well as a letter of 19-8-1980. In para- 
graph 3 of the reply affidavit it is stated 
that the Vigilance Commissioner, New 
Delhi had instructed the filing of an ap- 
peal by his letter dated 22-8-1980, but 
later, on the advice of the counsel, a re- 
view petition in W.M.P, 7874 of.1980 was 
filed on 27-9-1980. In paragraph 4 of the 
reply affidavit the petitioners further 
stated that on the dismissal of the re- 
view W. M. P. No, 7874 of 1980, on 7-8- 
1981, the first petitioner was informed of 
the same and the first petitioner, in turn, 
informed the Vigilance Commissioner, 
New Delhi, that the copy of the review 
order was received by the first petitioner 
on 19-8-1981, and a copy of the same 
was also sent to the Vigilance Commis- 
sioner, New Delhi, Thereafter, the peti- 
tioners claimed that the grounds were 
prepared and sent to the Law Ministry, 
Madras, for approval on 29-8-1981, and 
that the appeal was later filed on 10-9- 
1981, 


3. A reference to the original re- 
cords discloses that the statement made 
in the reply affidavit that the review pe- 
tition was filed on 27-9-1980 and that 
the writ appeal was filed on 10-9-1981 is 
erroneous, but that the review petition 
in W.M.P. 7874 of 1980 and the writ 
appeal had been actually filed on 1-10- 
1980 and 11-9-1981 respectively. 


4, The learned counsel for the peti- 
tioners submitted that the petitioners 
were bona fide prosecuting the review 
application in W.M.P. 7874 of 1980 which 
terminated only on 7-8-1981 and that, 
therefore, the petitioners are entitled to 
put forth the pendency of the review 
proceedings as sufficient cause for the 
delay in the filing of the writ appeal. 
Reliance was also placed by the learned 
counsel for the petitioners on the deci- 
sions reported in K. R. Beri and Co. v. 
Employees’ State Insurance Corporation 
AIR 1962 Punj 308 and State of Raja- 
sthan v. Rikhabchand, AIR 1966 Raj 213. 
On the other hand, the learned counsel 
for the respondent stated that a diver- 
gence of opinion among courts whether 
the prosecution of review proceedings 
would be sufficient cause at all for pur- 
poses of 5. 5 of the Limitation Act exists, 
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but even so, the prosecution of the re- 
view application in this case cannot be 
termed to be bona fide at all as it was 
out of time and as ultimately the review 
application stood dismissed. In any event, 
the prosecution of a review proceeding 
would not constitute sufficient cause for 
condonation of the delay in the filing 
of the writ appeal according to the learn- 
ed counsel. It was also contended rely- 
ing on Brij Indar Singh v. Kanshiram, 
ILR 45 Cal 94: (AIR 1917 PC 156), that 
if an application for review of a judg- 
ment had been filed within the period 
for preferring an appeal, in that case, it 
may be that the time occupied by the 
court in disposing of such an application 
will not be taken into account among 
the days reckoned for purposes of pre- 
ferring an appeal. In the instant case, 
according to the learned counsel for re- 
spondent, the review application had 
been filed only on 1-10-1980 out-of time, 
by which time, the remedy of appeal 
had also become barred and, therefore, 
the petitioners cannot take advantage of 
the pendency of the review application. 
In this connection, the learned counsel 
for the respondent also invited our at- 
tention to M. T. Cherian v. P. V. Naik 
and Co., AIR 1972 Ker 117. 


5. Before proceeding to deal with 
these contentions, we may make it clear 
that we are not deciding in these pro- 
ceedings the larger question whether the 
prosecution of a review application 
would be sufficient cause for not filing 
an appeal in time for purposes of S. 5 of 
the Limitation Act 1963 or not. The ques- 
tion in the present case is, whether even 
if the prosecution of a review petition is 
sufficient cause for purposes of S. 5 of 
the Limitation Act, the delay has been 
satisfactorily established as having been 
occasioned only on account of that. 
There is no dispute that S, 5 of the Li- 
mitation Act 1963, would be applicable 
to a case like this. The period of limita 
tion for filing a writ appeal under Arti- 
cle 117 of the Limitation Act is 30 days 
and the period prescribed for seeking a 
review of a judgment under Art. 124 of 
the Limitation Act is also 30 days. The 
filing of the review application in the 
instant case, as noticed earlier, was on 
1-10-1980 and that application had been 
taken on file as having been filed in time 
and disposed of on 7-8-1981. We cannot, 
therefore, proceed on the basis that the 
review application filed was barred and, 
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therefore, its prosecution was not bona 
fide. 


6. In Brij Indar Singh v. Kanshi Ram 
ILR 45 Cal 84: (AIR 1917 PC 156), the 
suit was dismissed as having abated and 
a review application against that order 
was allowed which was later set aside 
by the High Court on the ground that 
the proper remedy would be an appeal 
and not a review application. There- 
after an appeal was filed by the plaintiff 
which was resisted on the ground of li- 
mitation, and this was upheld by the 
High Court on the ground l that there 
cannot be any exclusion of time spent in 
the prosecution of the review applica- 
tion in reckoning the period l of limita- 
tion. Reversing this conclusion of the 
High Court, the Privy Council referred 
to, with approval, the following state- 
mént as laying down a general rule ap- 
plicable (at page 105) :— 

“If a party presents an application for 
review of a judgment within the ordi- 
nary period limited for appealing, the 
time occupied by the court in disposing 
of such application will not be reckoned 
among the days limited for appealing, 
but -will be added thereto, and a memo- 
randum of appeal represented within 
such extended period will be received 
as presented within time.”.” . 


7. The aforesaid principle was follow- 
ed by the Privy Council in Rajendra 
Bahadur v, Rajeshwar Rali, AIR 1937 PC 
276, though in that case, by mistake an 
appeal was filed before a wrong court 
and the question that arose was whether 
the time spent in prosecuting such ap 
appeal can be excluded in reckoning the 
period of limitation for the appeal filed 
before the proper court. In M. T. Che- 
rian v. P. V. Naik and Co, AIR 1972 
Ker 117, the general principle laid down 
by the Privy Council has been reiterated 
and the following statement of the law 
in Maung Dau Na v, Ma Kaya, (1922) 64 
Ind Cas 516 (Rang) has been referred to 
(at p. 119):— 


“The true guide is whether the appel- 
lant has acted with reasonable diligence 
in the prosecution of his appeal, He 
ought to be deemed to have so acted, 
where after deducting the time spent in 
prosecuting with due diligence a proper 
application for review of judgment the 
period between the date of the decree 
appealed from and the date of present- 
ing the appeal does not exceed the 
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period prescribed for preferring an ap- 
peal.” 


The facts of the present case when con- 
sidered in the light of the aforesaid prin- 
ciples would clearly establish that there 
was an application for review at the 
instance of the petitioners within the 
time provided for it and also within 
time for preferring an appeal, as the 
period is only 30 days in both cases. 
Therefore, according to the general rule 
enunciated by the Privy Council this 
may be a case to which the time occupi- 
ed by the court in disposing of the re- 
view application can be added thereto 
so that if an appeal is presented within 
the extended time, it can be treated as 
having been presented within the time. 
That would mean that the appeal in the 
present case should have been preferred 
at least on or before 7-8-1981, when the 


review petition was disposed of. But 
that was not done and the appeal had 
been filed only on 11-9-1981. Applying 


the principle laid down by the Rangoon 
High Court in Maung Dau Na v. Ma 
Kaya, (1922) 64 Ind Cas 516, the period 
between the date of the disposal of the 
writ petition, viz, 15-7-1980 and the 
date of presentation of the writ appeal 
viz. 11-9-1981, even after excluding the 
time spent in the prosecution of the re- 
view application and time taken for ob- 
taining copy, would exceed the period 
prescribed for preferring an appeal. 
Therefore, looked at from any point of 
view, in the instant case, the petitioners 
cannot, even on the assumption that the 
bona fide prosecution of review proceed- 
ings would constitute sufficient cause 
for purposes of S. 5 of the Limitation 
Act, take advantage of the same and 
claim the benefits of S. 5 of the Limita- 
tion Act, 


8. We may also add that even on the 
footing that the petitioners had been 
bona fide prosecuting the review pro- 
ceedings there is no reason why the pe- 
titioners had not though; fit to prefer the 
appeal immediately after the disposal of 


W.M.P. 7874 of 1980, on 7-8-1981, but 
had waited till 11-9-1981, though even 
according to their own affidavits, the 


Vigilance Commissioner, New Delhi, had 
instructed the preferring of an appeal 
even as far back as 22-8-1980, and the 
petitioners had secured the copy of the 
order in W.M.P. 7874 of 1980 even on 
7-8-1981 (as per paragraph 5 of the 
affidavit), The delay that had occurred 
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between 7-8-1981 and 11-9-1981 is an 
avoidable delay and has not satisfactori- 
ly been explained at all, For preferring 
an appeal, if was not necessary for the 
petitioners to obtain a copy of the order 
dismissing the review application, The 
petitioners had already secured a copy. 
of the order appealed against on 18-7- 
1980 and a copy of the order dismissing 
the application for review in W.MLP. 
7874 of 1980 even on 7-8-1981. If that 
be so, then the petitioners cannot claim 
that the time stated to have been spent 
in securing the copies and in despatching 
them to New Delhi for preparation of 
the grounds and despatch of the draft 
from there for approval and the filing 
of the appeal on 11-9-1981, was owing 
to reasons beyond their control and 
would constitute sufficient cause for pur- 
poses of S, 5 of the Limitation Act, Un- 
der these circumstances, We have no 
hesitation in holauing that the delay, on 
the facts and in the circumstances of the 
present case has not been satisfactorily 
explained at all, Consequently this ap- 
plication is dismissed. There will be 
however no order as to costs. 
Application dismissed. 
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The Commissioner, Hindu Religious 
and Charitable Endowments (Admn.) 
Dept., Madras, Petitioner v. V, Govinda- 
rajan, Respondent, 

Civil Revn, Petn, No, 661 of 1982, D/- 
19-4-1982.* 

Tamil Nadu Hindu Religious and Cha- 
ritable Endowments Act (22 of 1959), 
Ss. 6 (7) and 70 — Civil P, C. (1988), Sec- 
tions 20, 18, 17, 21, 6, 115 and Q. 7, R. 10 
— Matter relating to charitable endow- 
ment — Territorial jurisdiction of Court 
— Erroneous decision of trial Court as 
to jurisdiction — Interference in revi- 
sion, 


Certain charitable endowments were 
created by a Will. The Will related to a 
few temples in Sirkali Taluka within the 
jurisdiction of East Thanjore District 
having its headquarters at Nagapaiti- 
nam, Some matter relating to the en- 


*To revise order of 3rd Asst, Judge, City 


Commr., H, R, & C. E. (Adinn.) 
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dowments had been disposed of by De~ 
puty Commissioner, The Commissioner 
had suo motu reopened the matter, A 
suit was filed in City Civil Court at Mad- 
ras seeking to set aside the order of the 
Commissioner in which the office of 
Commissioner was situated. The objec- 
tion to territorial jurisdiction of the 
Court was raised in the written state- 
ment and in a preliminary issue the 
Court held hat it had jurisdiction, The 
judgment in the Main suit was reserved 
and the jurisdiction of trial Court in 
that regard was challenged in revision. 


Held, that it was only the Subordinate 
Judge who had got jurisdiction over the 
properties situate in Sirkali Taluka 
which was dealt with by the Will, that 
had jurisdiction to entertain the suit, 
Consequently the entertainment of the 
suit by the City Civil Court, Madras was 
wrong and without jurisdiction. (Case 
law discussed), (Para 9) 


The properties are situated in Sirkali 
taluk, within the jurisdiction of the Dis- 
trict Judge of East Thanjavur at Naga~ 
pattinam. Admittedly any suit has to be 
filed before a court, which is presided 
over by a Subordinate Judge, The City 
Civil Court, Madras, who had tried and 
delivered a judgment regarding the jur- 
isdiction was also of the rank of the 
Subordinate Judge, It would not be con- 
tended that it is immaterial if either the 
Assistant Judge, City Civil Court at Mad- 
Tas decides it or the Subordinate Judge 
at Nagapattinam, who has got jurisdic 
tion over Sirkali Taluk tries it, It could 
not also be contended that it was too 
late in the day to interfere in revision 
with the collection of materials that had 


Dept, v, V, Govindarajan 


seized of the matter. (Para 8) 
Cases WReferred: Chronological Paras 
AIR 1978 Mad 395 1,9. 
AIR 1974 Ker 27 3 
AIR 1966 SC 634 3 
(1955) 2 Mad LJ 228 3, 8 
AIR 1954 SC 340 3 
AIR 1933 Pat 246 i 


‘C, Chinnaswamy, Addl. Govt, Pleader 
on behalf of Petitioner; N. Sivamani for 
T. P. Radha Krishnan, for Respondent. 
ORDER :— The point that arises for 
consideration. in this Civil Revision peti- 
tion is: 
Whether the court in which the suit 


Civil Court, Madras, D/- 7-11-1981. 


GZ/HZ/D312/82/MVI 
1989 Mad./27 XII G—33 


has been instituted for a declaration is , 
maintainable inasmuch as the said Couré ' 
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has got jurisdiction as provided in the 
special enactment viz, the Hindu Reli- 
gious and Charitable Endowments Act 
1959 (Tamil Nadu Act XXII of 1959)? 
The submission, that is emanating on be- 
half of the State — the revision peti- 
tioner herein — advanced by the learned 
Additional Government Pleader, is to 
the effect that the written statement filed 
in the suit itself involves a point that 
is now urged before this Coury in the 
revision viz, that the Court in which 
the suit has been instituted, has got no 
jurisdiction, Whatever may be the stage 
at which the suit may be lying in the 
trial court, nothing prevents an argu- 
ment being advanced with respect to 
jurisdiction, because, when once it is 
found that there has been no jurisdic- 
tion vested with the forum, thereafter, 
that forum is not entitled fo entertain 
the matter, In this regard, the learned 
Additional Government Pleader refers 
to the decision =- K, Ramanujam Chet- 
tiar v, Arunachaleswara Devasthanam 
(AIR 1978 Mad 395) in para 5, where the 
observation of this Court reads as fol- 
lows z= 

“The learned counsel for the peti- 
tioners submits that it is unnecessary to 
adduce any evidence for considering the 
question of want of jurisdiction of the 
trial Court to entertain the suits under 
5. 41 of the Presidency Small Cause 
Courts Acf, and that a perusal of the 
claims in the ejectment suits alone 
would establish that the trial Court had 
no jurisdiction, In this connection reli- 
ance was placed on the decision of Kul- 
want Sahay, J, in Ganpat Pujari v. 
Kannaiyalal Marwari, AIR 1933 Pat 246 
where the learned Judge has observed 
that in order to determine the jurisdic- 
tion of the court, the plaint and not the 
written statement should be looked into, 
In these circumstances, I agree with the 
counsel for the petitioners that the 
question of the jurisdiction of the court 
goes to the root of the matter and that 
it is open to the petitioners to raise that 
question for the first time before this 
court in these civil revision petitions,” 
Yn this regard, the learned Additional 
Government Pleader also refers to the 
provisions under S, 115 (1) cl. {a} and 
submits that there is absolutely failure 
on the part of the trial Court in not 
having adverted to the provisions relat- 
ing to jurisdiction as incorporated in the 
enactment of 1959 viz, Act XXII of 1959 


A.L R, 


as incorporated in S. 6 cl. (7) definition 
of ‘Cour? as well ag S, 70, tha section 
which deals about the suits and appeals, 
In this regard, he submits that S. 6. 
cl, (7) of the Act XXII of 1959 when it 
is incorporated in S. 6, cl, (7) of the 
Tamil Nady Act XXII of 1959 that 
‘Court means: 


"(iy in relation to a math or temple 
situated In the Presidency town, the 
Madras City Civil Court; 


(ii) in relation to a math or temple 
situated elsewhere, the Subordinate 
Judge’s Court having jurisdiction over 
the area in which the math or temple is 
Situated, or if there is no such Court 
the District Court having such jurisdic- 
tion; 

(iii) in relation to q specific endow- 
ment attached to a math or temple, the 
Court which would have jurisdiction as 
aforesaid in relation to the math or 
temple; 


(iv) in relation to q specific endow- 
ment attached to two or more maths or 
temples, any Court which would have 
jurisdiction ag aforesaid in relation to 
either or any of such maths or temples,” 
has to be interpreted only in one way’ 
and that is with reference to the situa- 
tion of the properties involved in the 
charitable endowments, In the instant 
case, it is submitted by the learned Ad- 
ditional] Government Pleader that page 4 
of the written statement clearly states 
that the charities to be performed under 
fhe Will, which has not been exhibited, 
though it is common ground that the 
suit was posted for judgment and it is 
at that stage the revision has been filed 
before this Court, which is now being 
actually discussed ang the subject mat- 
ter of this revision petition, it is rel 
evant, that it is the contention of the re- 
vision petitioner herein that the said 
Will relates to Sri Sabanayagay temple 
at Chidambaram ang a few other tem= 
ples in Tanjore District, and as such, the 
Courts that have jurisdiction over the 
matter are only those situate in Than- 
javur District and any suit that has to 
be filed under S. 70 of the Hindu Reli“ 
gious and Charitable Endowments Act 
can only be filed before the court hav- 
ing jurisdiction in Thanjavur Distric 
under S. 6 (7) (iv) of the Tamil Nadu 
Hindu Religious and Charitable Endow-~ 
ments Act 1959. It is also pointed ouf 
that in para 4 of the written statemen? 
it is specifically contended that the 


y 


' 228) (Balakrishna Aiver, J.) 
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Court, in which the suit has been insti- 
tuted, has no jurisdiction to entertain the 
same in view of the express provisions 
of the Hindu Religious and Charitable 
Endowments Act and the ordinary pro- 
visions relating to jurisdiction provided 
for in the Civil Procedure Code will not 
be applicable to suit under S, 70 of the 
Hindu Religious and Charitable Endow- 
ments Act and the same has been ex~ 
pressly ousted, Therefore, it was even 
incorporated in the written statements 
by the revision petitioner herein that the 
said Court, in which the suit has been 
instituted, has no jurisdiction and thea 
suit is incompetent and is liable fo be 
rejected, 


2. In this regard, it is relevant to note 
that the suit has undergone trial and it 
is common ground, as already stated, 
that the judgment in the suit has also 
been reserved, It is at the stage the civil 
revision petition has been filed now on 
behalf of the State in this Court, 


3. Mr, N, Sivamani, learned counsel 
for the respondent, on the other hand, 
vehemently contends that if is not lying 
in the mouth of the State now at this 
Stage to raise a'poinf regarding jurisdic~ 
tion when it has meekly submitted itself 
to the stage of trial and its completion 
and when the issues involved in the 
same were about fructifying by way of 
decision in a competent judgment as 
contemplated by the procedural law of 
the land, In this regard he submitted 
that the District Court had disposed 
the matter involved as early as 1970 and 
that the matter had been suo motu 
opened by the Commissioner that the 
Suit had been instituted and as per the 
provisions of S, 20 cl, (a) or (c) of Civil 
P, C. together with Ss, 17 and 18 ofthe 
Civil P, C.. when read together, will go 
to show that the ratio decidendi imbed- 
ded in the decision Pulickel Estates 
41947) Ltd. v. Joseph, (1955-2 Mad LJ 
would be 
squarely applicable to the facts of the 
present case, It is also pointed out that 
the said decision of Balakrishna Aiyer, J. 
has been followed by Kerala High Court 
in the decision — Velupillai v, N, Gopala 
(AIR 1974 Ker 27), The observation of 
the Kerala High Court in para 3 of the 
said judgment may be usefully incorpos 
rated as has been pointed out by the 
learned counsel for the respondent which 
reads as follows;—= 
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"The Subordinate Judge has followed 
the decision of the Madras High Court 
in Pulickel Estates (1947) Ltd, v, Joseph 
(1955) 2 Mad LJ 228 by Balakrishna 
Iyer, J., who, in a similar case held that 
the Madras Court had jurisdiction and 
not the Ottappalam Court, The correct- 
ness of that decision is being challenged 
fin this revision petition, In the alterna- 
tive, it is claimed that that decision does 
not apply to the present case,” 

Mr, Sivamani, learned counsel for the 
respondent also contends that a reading 
of S. 6 cl, (7) of the definition section of 
the Tamil Nadu Act XXII of 1959 deals 
only with the charities that are concern- 
ed or connected with a math and temple 
and in the instant case that inasmuch as 
the charities are in respect of the pro- 
perties narrated in the Will and it is 


but necessary that when once the defen- . 


dant had not raised this point of juris- 
diction till the stage of trial and that 
inasmuch as the trial Court also has re- 
served the matter for judgment, it is 
too late in the day to raise the very 


same point here, especially when it has- 


not been shown that abnormal situation 
has arisen as contemplated under S, 21 
of Civil P, C, or S, 9 of Civil P, C, In 
other words, Mr, Sivamani, learned 
counsel for the respondent submits that 
S, 115 of Civil P, C, cannot be brought 
to play a prominent part in the disposal 
of this matter by way of revision, be- 
cause, it has not been shown that there 
has been anything 
which will be revisable as provided by. 
the said section, In this regard, he refers 
to the decision — B, Petroleum Co, v. 
P, J, Pappu (AIR 1966 SC 634) in sup- 
port of his contention that the lower 
court is perfectly correct in disposing of 


ee ee 


available on record . 


the petition by way of an order, which . 


is nothing but the reliance of the ratio 


decidendi imbedded in the decision res ` 
ported in AIR 1954 SC 340 (Kiran Singh . 


v, Chaman Paswan), 


4, The point for consideration in this 


civil revision petition now at stage is 5 


Whether the Court in which the suit - | 


had been instituted has got jurisdiction | 


to dispose of the suit? 


| 
| 


5, It is common ground that evidence . 
has been taken, It is specifically pointed | 
out that in para 4 of the written state~ | 


ment that the said question regarding 


jurisdiction has been raised. Under these | 


circumstances, can if be said _thaf the | 


aad 
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trial was conducted has to go to a waste, 
because, when once on the point of jur- 
isdiction it is held at this stage, even 
the evidence so far taken will be of no 
use, It is not open to this Court now at 
this stage, if it comes to the conclusion 
that the court which will have jurisdic- 
tion on this plaint being transferred to 
that Court, can adopt the evidence that 
had been already recorded, Under these 
circumstances, this court is not as if 
loses sight of these aspects, but, the 
point of law that has to be followed is 
the only factor, In this view, whether 
the contention raised on behalf of the 
State by the learned Additional Govern- 
ment Pleader or the contention raised 
on behalf of the respondent by Mr 
Sivamani has to be upheld is the only 
question and that is nothing but this and 
namely whether the properties involved 
in a suit is situated in Sirkali taluk, 
within the jurisdiction of East Thanjavur 
having its headquarters at Nagapattinam 
has got jurisdiction or is it that the 


City Civil Court at Madras in which the. 


office of the learned Commissioner, who 
had suo motu reopened the matter that 
had been disposed of by the learned 
Deputy Commissioner is the proper 
forum is the question that has to be de- 
cided by way of this civil révision peti- 
tion? 

6. It is also relevant in this connec- 
tion to note that the suit had been filed 
for declaring that the orders of the de- 
fendant — the Commissioner, Hindu Re- 
ligious and Charitable Endowments, 
(Administration), Madras-34, in A. P, 
No, 200/76, dated 18-3-1976 setting aside 
the orders of the Deputy Commissioner, 
Hindu Religious and Charitable Endow-~ 
ments, Madras dated 10-5-1971 in O. A. 
No, 25/70 are null and void and without 
jurisdiction and have violated the prin- 
ciples of natural justice, In the cause of 
action para of the plaint it is stated as 
follows :— 

: “Phe cause of action to this suit arises 
within the jurisdiction of this 


Hon’ble 
Court on 10-5-1981 when the Deputy 
Commissioner, H, R. & C, E., Madras 


passed his final orders in O. A. No. 25/ 
70, on 18-3-1978 when the defendant 
passed his orders in A, P. No. 200/76 
setting aside the orders of the Deputy 
Commissioner, H. R, & C, E., Madras 
and subsequently.” ! 

Now it is this suit that had gone to the 
stage of reservation of the judgment 


' challenging 


A.L R. 


after both sides having let in evidence, 
It is submitted by the learned counsel 
for the respondent herein that both sides 
have inducted in certain documents on 
consent, which were taken by the lower 
court as evidence, No oral evidence has 
been let in either to prove the docu- 
ments nor to speak to the contents of 
the same, This is something strange, 
When a document becomes evidence? Is 
it not that it has to undergo the scrutiny 
of whether the same is relevant and ad= 
missible? Can by this suit a jurisdiction 
conferred on the Court, a kind of Damo- 
cles’ sword having over the heads of the 
parties, making them subject to the deci- 
Sion of either side to take certain docu- 
ments as evidence, which is not quite in 
conformity with the provisions of the 
Civil P. C.? Certainly it cannot be done, 
nor if the court had resorted to accept 


. Such documents as evidence, it is worth 


looking at it as evidence, Because, tha 
provisions of Law of Evidence as is 
available in the Evidence Act as well as 
the procedural Law of the Land regard- 
ing the admission of the documents have 
to be fully commended and under these 
circumstances, this matter need not be 
discussed at this stage, inasmuch as the 
Suggestion emanated by the learned 
counsel for the respondent now itself, 
this Court feels that this observation has 
to be made in the course of the delivery 
of the judgment and it has been done, 


7, Reverting back to the stage at which 
the suit that had been actually handled 
by the trial Court that it must go to the 
proper court, which has got jurisdiction, 
it is relevant to note that the matter re- 
garding jurisdiction had been the subject 
matter of the order in the preliminary 
issue No, 1, delivered by the Third As- 
sistant City Civil Judge, Madras, on 
7-11-1981 in O. S. 6763 of 1978. The 
issue was, whether the said Court had 
no territorial jurisdiction to try the suit, 
The provision under S, 6 cl, (7) was ad= 
verted to together with the provisions 
of 5. 70 of the Act XXII of 1959 by the 


lower court and it is observed as fols 
lows :— ' 


“It must be remembered that the pre- 
sent sut does not relate to any property 
relating to a temple. On the other hand 
the present suit has been instituted 
the order passed by the 
Commissioner in Madras. This suit does 
not relate to any property of a mutt or 
temple, The learned Government Pfea- . 
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der drew my attention to an unreported 
case decided by our High Court in C. M. 
P, No. 2652/81, The abovesaid petition 
was filed to transfer O. S. No, 5/80 on 


the file of Principal Subordinate Judge, 


Chengalpattu. to the Principal Judge, 
City Civil Court, Madras, The abovesaid 
suit was instituted claiming that the 
temple is the personal property of a 
trust and that the provisions of the 
said Act do not apply, The above said 
decision has no application to the facts 
of the present suit, because the above 


' said decision dealt with a question whe- 


ther the temple is a personal property 
or not? In the present suit no property 
is involved, I am of opinion that the 
abovesaid decision has no application to 
the facts of the present suit, Moreover, 
No prejudice is caused to the defendant 
if the present suit is tried by this Court, 
I am of opinion that this Court is hav- 
ing ample jurisdiction to try the present 
suit, Therefore I find that this Court is 
having territorial jurisdiction to try the 
suit. I find this issue accordingly.” 

8. It is to be noted that this decision, 
arrived at by the lower Court in the 
suit with respect to the preliminary issue 
that is the subject matter of the revision 
now. It is submitted by the learned Ad- 
ditional Government Pleader that the 
date of the order is 7-11-1981 and the 
copy application was made on 20-11-1981 
and copy was ready on 23-12-1981 and 
that the present revision has been filed 
on 2-1-1982 because of the intervention 
of Christmas Holidays, These particulars 
are furnished in order to submit before 
this Court that the trial Court, whose 
order is now challenged on the question 
of non-availability of jurisdiction had 
been filed in time and it is not as if that 
at the last stage this Court is moved 
with respect to this aspect regarding 


jurisdiction. Section 20 of Civil P, C, 
reads as follows :— 

“Other suits to be instituted where 
defendants reside or cause of action 
arises — 

Subject to the limitations aforesaid, 


every suit shall be instituted in a Court 
oon the local limits of whose jurisdic- 

n. 

(a) the defendant, or each of the de- 
fendants where there are more than. one, 
at the time of the commencement of the 
suit, actually and voluntarily resides, or 
carries on business, or personally works 


for gain; or 
f + 
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(b) any of the defendants, where there 
are more than one, at the time of the 
commencement of the suit, actually and 
voluntarily resides, or carries on busi- 
ness or personally works for gain, pro- 
vided that in such case either the leave 
of the Court is given, or the defendants 
who do not reside, or carry on business, 
or personally work for gain, as afore- 
said, acquiesce in such institution; or 

(c) the cause of action, wholly or in 
part, arises’, 

Section 17 of Civil P, C, reads as fol- 
lows i 


“Where a suit is to obtain relief re- 
specting, or compensation for wrong to 
immovable property situate within the 
jurisdiction of different Courts, the suit 
may .be instituted in any Court within 
the local limits of whose jurisdiction any 
portion of the property is situate; 

Provided that. in respect of the value 
of the subject matter of the suit, the en- 
tire claim is cognizable by such Court.” 
Section 18 of Civil P. C, reads as fol- 
lows :—~ 

"Place of institution of suit where 
local limits of jurisdiction of Courts are 
uncertain — where it is alleged to he 
uncertain within the local limits of the 
jurisdiction of which of two or more 
Courts any immovable property is 
situate, any one of those Courts may, if 
Satisfied that there is ground for the 
alleged uncertainty, record a statement 
to that effect and thereupon proceed to 
entertain and dispose of any suit relat- 
ing to that property, and its decree in 
the suit shall have the same effect as 
if the property were situate within the 
local limits of its jurisdiction: 

Provided that the suit is one with re- 
spect to which the Court is competent 
as regards the nature and value of the 
suit to exercise jurisdiction, 

(2) Where a statement has not been 
recorded under sub-sec. (1), and an ob- 
jection is taken before an Appellate or 
Revisional Court that a decree or order 
in a suit relating to such property was 
made by a Court not having jurisdiction 
where the property is situate, the Ap- 
pellate or Revisional Court shall not al- 
low the objection unless in its opinion 
there was, at the time of the institution 
of the suit, no reasonable ground for 
uncertainty as to the Court having jur- 
isdiction with respect thereto and theret 
has been a consequent failure of 
justice”, 


429, Mad. 
Section 115 of Civil P, C. reads as fol- 
lows :— 


“Revision — (1) The High Court may 
call for the record of any case which has 
been decided by any Court subordinate 
to such High Court and in which no ap- 
peal lies thereto, and if such Subordi- 
nate Court appears — 

(a) to have exercised a jurisdiction 
not vested in it by law, or o 

(b) to have failed to exercise a juris- 
diction so vested, or , 

(c) to have acted in the exercise of its 
furisdiction illegally or with material ir- 
regularity, the High Court may make 
such order in the case as it thinks fit > 

Provided that the High Court shall 
not, under this section, vary or reverse 
any order made, or any order deciding 
an issue, in the course of a suit or other 
proceeding, except where— 

(a) the order, if it had been made in 
favour of the party applying for revi- 
sion, would have finally disposed of the 
suit or other proceeding, or 

(b) the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made, 

(2) The High Court shall not, under 
this section, vary or reverse any decree 
or order against which an appeal lies 
either to the High Court or to any Court 
Subordinate thereto?” 
Section 21 of Civil P, C, 
lows :— 

“Objections to Jurisdiction— (1) No 
objection as to the place of suing shail 


reads as fol- 


be allowed by any Appellate or Revis. 


sional Court unless such objection was 
taken in the Court of first instance at 
the earliest possible opportunity and in 
all cases where issues are settled at or 
before such settlement, and unlesss there 
has been a consequent failure of jus- 
tice, “ 

(2) No objection as to the competence 
of a Court with reference to the pecuni- 
ary limits of its jurisdiction shall be al- 
lowed by any Appellatezs or Re- 
visiona] Court unless such objection 
was taken in the Court of first instance 
at the earliest possible opportunity and 
in all cases where issues are settled, at 
or before such settlement, and unless 
there has been a consequent failure of 
Gustice, i l 

{2} No objection as to the competence 
of the executing Court with reference to 
the local limits of its jurisdiction shall 


Commr, H, R, & C. E, (Admn.) Dept, v, V, Govindarajan 


A.I. R. 


be allowed by any Appellate or Revi- 
sional Court unless such objection was 
taken in the executing Court at the 
earliest possible opportunity, and unless 
there has been a consequent failure of 
fiustice,” 

Section 9 of Civil P, Œ reads as fol- 
lows i—~ 


“Courts to try all civil suifs unless 
barred — The Courts shall (Subject to 
the provisions herein contained) have 
jurisdiction to try all suits of a civil na- 
ture excepting suits of which their cog- 
nizance is either expressly or impliedlv 
barred.” 

Section 6 of Civil P, C, 
lows :— 


“Pecuniary jurisdiction— Save in so 
far as is otherwise expressly provided, 
nothing herein contained shall operate 
to give any Court jurisdiction over suits 
the amount or value of the subject-mat- 
fer of which exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction,” 
The above sections are incorporated in 
this judgment in order to appreciate the 
various submissions that had been made 
by either side with respect of 
this interested question of  juris- 
diction relating to the properties 
that the admittedly situated in 
Sirkali taluk, within the jurisdiction 
of the District Judge of East Thanjavur 
at Nagapatiinam. Admittedly any suit 
has to be filed before a court, which is 
presided over by a Subordinate Judge. 
The learned Third Assistant Judge, City 
Civil Court, Madras, who had tried and 
delivered a judgment regarding the jur- 
isdiction is also of the rank of the Sub- 
ordinate Judge. Now it is argued what 
if either the Third Assisant Judge, City 
Civil Court Madras decides it or the 
Subordinate Judge at Nagapattinam, who 
has got jurisdiction over Sirkali Taluk 
tries but it is only with respect to a 
suo motu order that had been pronounc- 
ed by the Commissioner that has to be 
held and it has been held and it is too 


reads as fol- 


late in the day to interfere with the cols . 


lection of materials that had seized of 
the matter, In this regard, 


out, submits that even is the written 
statement the aspect relating to jurisdic- 
tion was contended, and therefore, that 


was the reason why the Third Assistant 


Judge, City Civil Court has also taken 
as preliminary issue and decided the 


the [dared 
Government Pleader, as already pointed - 


$ 
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matter, Mr, Sivamani, learned counsel 
for the respondent points out that as 
early as 1955, Balakrishna Aiver, J.. has 
held that if the relief asked for is the 
crucial aspect that has to be taken into 
account with respect to the question of 
jurisdiction that is raised. In this regard 
the observation of Balakrishna Ajiyer, J., 
which occurs at page 229 in the decision 
Pulickel Estates (1947) Ltd, v. Joseph 
(1955-2 Mad LJ 228) runs as follows:— 

‘Tf a prayer made in the plaint is to 


be the governing criterion, then it is 
easy to see that a plaintiff can bypass 
all the “provisions of the Civil Proce- 
dure Code for determining the proper 
forum and can choose his own Court, 
Suppose A were to enter into a contract 
with B for the supply of, let us say, 
groundnut oil, in Madras, A fails to 
deliver the oil, But he has immovable 
property in Travancore, Mysore and As- 
sam, Can B merely by asking for a 
charge on some of these properties con- 
fer jurisdiction on the Courts either in 
Travancore, or Mysore, or Assam? I cons 
ceive not,” 


9, In the instant case, it is seen that 
the order, which is sought to be set aside 
by the plaintiffs-respondent therein, is 
one that had been passed by the learned 
Commissioner of the Hindu Religious 
and Charitable Endowments, who had 
taken it suo motu and directed remand 
of the matter to ‘the learned Deputy 
Commissioner for disposal in accordance 
with several directions he had given. It 
is this suo motu order of the appellate 
authority so far as the order of the 
learned Deputy Commissioner is concern= 
ed, that is sought to be set aside by the 
institution of the suit in question, The 
plainiiff has specifically stated in para § 
of the plaint that the properties in ques- 
tion are situated in Sirkalij Taluk, I is 
argued by Mr, Sivamani, learned coun- 
sel for the respondent, that unless the 
property is specifically stated to be own- 
ed by temple or math, the properties as 
in the case, which are the subject-matter 
of a Will, cannot be construed under the 
definition provision under S, 6 (7) so far 
as the Court’s jurisdiction is concerned, 
On the other hand, the learned Addi- 
tional Government Pleader, who has ap-= 
peared for the revision petitioner here- 
in, submits that it is not the forum that 
had suo motu taken the matter on its 
owy file and remanded the matter giv~ 


ing directions and the seat of the same 
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has to be taken as a criterion for fixing 
the venue of the jurisdiction but it is 
the situation of the properties in the 
trust that has to be borne in mind for 
determining the Court, which has got 
jurisdiction, In this regard, the learned 
Additional Government Pleader as al- 
ready stated, refers to the decision K, 
Ramanujam Chettiar v. Arunachaleswara 
Devasthanam (AIR 1978 Mad 395). The 
Observation in para 5 of which has al- 
ready been incorporated in the earlier 
portion of this judgment. The point that 
requires deep consideration In this civil 
revision petition is, whether this Court 
has got the power of revision contem- 
plated under S. 115 of Civil P, C, to say 
now at this stage especially in the in- 
stant case it is clear as seen from para 17 
of the plaint as well as para 4 of the 
written statement that the property in 
question is situate in Sirkali taluk, East 
Thanjavur District, It is also relevant 
here to note that ir is not the case of 
the respondent herein that the temple 
to which these properties are attached 
by the Will, it is yet to see the light of 
the day that they are attached to Sri 
Sabanayagar temple af Chidambaram 
though the properties in question are all 
actually situated in Sirkali taluk, which 
comes under the jurisdiction of the Dist- 
rict Judge of East Thanjavur at Naga- 
pattinam, Of course, Sri Sabanayagar 
Temple at Chidambaram is situated 
within the jurisdiction of the learned 
District Judge of South Arcof, But, these 
are all matters which are receding to 
the background, but, we are now con- 
cerned is, whether the City Civil Court, 
Madras has got jurisdiction or the Sub- 
ordinate Judge, who has got the juris- 
diction over Sirkali Taluk has got juris- 
diction, In this view, this Court comes 
to the conclusion that it is only the Sub- 
ordinate Judge, who exercises jurisdic- 
tion over Sirkali taluk has got jurisdic-| 
tion, because, if there is no specific pro- 
vision available in the special enact- 
ment, then it is the principle involved in 
the general principle of the law viz. 
Civi P, C. that has to be resorted to, In ~ 
this view, for covering the position as it 
exists in the instant case, it is clear that ` 
it is only the Subordinate Judge, who: . 
has got jurisdiction over the properties] 
Situate in Sirkali taluk, which is dealt} ` 
with by the Will, that will have juris-| - 
diction to entertain the suit, Therefore, 
the entertainment of the suit so far by 
the learned Third Assistant Judge, City 
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Civil Court, Madras is wrong and with- 
out jurisdiction, Therefore, necessarily 
this civil revision petition has to be al- 
lowed and it is hereby allowed. The 
plaint will be returned for representa~ 
tion to the proper forum, which will 
take afresh the suit and the evidence so 
far taken will have to be rejected and 
taken over from the records, That does 
not mean that the deposition taken will 
not be evidence so far as this suit is 
concerned and the suit has to be taken 
afresh on the file and the matter has to 
be gone into afresh after giving oppor- 
tunity to both sides to adduce evidence 
both oral and documentary. Under 
O. VII, R. 10 of Civil P. C. this Court 
directs the lower court, viz, the Court 
of the learned ITI Assistant Judge, City 
Civil Court, Madras to return the plaint 
and the relevant documents to the re- 
spondent-plaintiff to enable him to pre- 
sent the same to the Court of the learn- 
ed Subordinate Judge, Nagapattinam, 
who has got jurisdiction over Sirkali 
taluk, The suit should be represented in 
the proper forum, - as mentioned above, 
within fifteen days from the date on 
which the plaintiff gets custody of the 
records from the Court concerned, under 
the provisions of R. 10-A of O. VII, Civil 
P. C. Under the circumstances, there is 
no order as to costs, 

Revision allowed, 
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Ulaganathan Chettiar, Appellant v, 
Durairajan and others, Respondents, 

S. A, No. 35 of 1978, D/- 17-7-1981, 

Civil P, C. (5 of 1908), O, 21, Rr. 58 
and 63 (prior to its omission by Act 104 
of 1976 w.e.f, 1-2-1977) — Decree against 
father — Property attached in execution 
— Claim petition on behalf of minor son 
> Step-mother ag  guardian-ad-litem 
acting against interest of minor — Order 
dismissing claim petition is not binding 
on minor — No suit under R. 63 filed — 
Suit by minor on attaining majority is 
maintainable, 


Where in the claim petition filed on 
behalf of the minor son by his step- 
mother claiming that the property at- 
tached in execution of the decree against 
the minor’s father belonged to the minor 
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and not to the father the step-mother 
who was appointed as guardian-ad-litem 
of the minor acted against the interest 
of the minor in collusion with her hus- 
band and did not present the minor’s 
Case properly in the claim proceedings. 
the order dismissing the claim petition 
would be void and not binding on the 
minor, Therefore, the suit filed by the 
minor on attaining majority for declara- 
tion of title and possession of the pro- 
perty would be maintainable even 
though no suit under O. 21, R. 63 was 
filed within one year from the date of 
the order dismissing the claim petition 
Case law discussed, AIR 1950 Mad 558, 


Doubted. (Paras 21, 29, 26) 
Cases Referred : Chronological Paras 
ATR 1958 Mad 148 20, 25 
AIR 1957 Andh Pra 692 20 
AIR 1957 Mad 395: ILR (1957) Mad 
584 18 
ATR 1951 All 372 (FB) 25 
AIR 1950 Mad 558 25 
AIR 1929 Mad 213: ILR 52 Mad 275 
(FB) 13 
AIR 1929 Mad 393 10 
AIR 1927 Mad 668 9 
AIR 1925 Mad 379 27 
ATR 1924 Mad 297: ILR 47 Mad 79 
11, 24, 26 

AIR 1922 Mad 273 : ILR 45 Mad 425 12 
AIR 1920 Mad 645 9 


AIR 1920 Mad 745 : ILR 43 Mad 808 23 
AIR 1915 Mad 384: 27 Mad LJ 486 12 

K. Duraiswami, for Appellant: P. S, 
Ramachandran, for Respondents. 

JUDGMENT :— The second defendant 
in O, S. No. 1705 of 1973 in the court of 
the District Munsif of Vridhachalam, is 
the appellant. One Arumugha Mudaliar 
had four daughters of whom one Sel- 
lammal died issueless, The position of 
the family with reference to the rest of 
the daughters will be clear from the fols 
lowing pedigree :—~ 

owen Mudaliar 





| I 
ValHammal Kamalatamal Amirthammal 
Sundaraval. Parumal Pillaf Kaliammal 

iamma a (D-2) 
«3 Wives son 
Kasthuri Ist Wife’s Nagaraj 


(d. 10.68.1952) 2nd Wife Kasthuri 
(Durairaj P. 1) 
Srd i ie 
Ravi 


The first plaintiff is the son of Perymal 
Pillai, the first defendant, and Kasthurl 
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is the great grand daughter of Aru- 
muga, the said Kasthuri having married 
her mother’s cousin Perumal as his 
second wife. After the death of Kas- 
thuri, whom he had married subsequent 
to his first wife’s demise, he married a 
third wife by name Vijaya. Through the 
first marriage he has a son by name 
Nagaraj. Through the second marriage 
he has a son by name Durairajan, that 
is, the plaintiff, Through the third mar- 
riage, he had a son by name Ravi, 


2. To go back to the family of Aru- 
mugha, he executed Ex. A. 4 under 
which he bequeathed his properties te 
his first daughter Valliammal and to his 
second daughter’s son, Perumal, the first 
defendant, There was partition be- 
tween Valliammal and the first defen- 
dant on 29th June, 1940. Valliammal, on 
the same day, executed a Will by which 
she bequeathed items 1 to 4 of Part I of 
A Schedule to the plaint to her grand 
daughter Kasthuri and items I and 2 of 
Part II of A Schedule to the plaint to 
the second plaintiff, The plaintiffs claim- 
ed that Kasthuri was entitled to the suit 
properties, some by purchase, and others 
by bequest, The second defendant, 
among others, was in possession of the 
various items of the suit properties and 
the plaintiffs claimed that their posses- 
sion was not legal and prayed for de- 
clarations of title and possession, The 
defendants traced their title to certain 
court auction purchase in execution of 
decrees against the first defendant or 
direct purchase from him, The plaintiffs 
claimed that the properties were not the 
properties of the first defendant so as 
to be sold in court auction in execution 
of the decrees passed against him, The 
court auction was conducted in pursu- 
ance of the decree in O. S., 544 of 1966 
and there was a claim petition M. P. 
842 of 1966 (Ex, B 13) by Vijaya, the 
third wife of Perumal and the step- 
mother of the first plaintiff. In the said 
claim petition, the step-mother of the 
first plaintiff stated that the properties 
were in the enjoyment of Valliammal 
and Kamalammal, the daughters of 
Arumugha, after his death, and that 
they effected a partition between them- 
selves on 29th June, 1940, that after the 
death of Valliammal the properties were 
in the enjoyment of her daughter 
Sundaravalliammal and her grand 
Gaughter, Kasthuri, and that after their 
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death, the first plaintiff and his brothers . 
became entitled to the properties, It is 
also stated that in certain other proper- 
ties, which were sold in execution, the 
first plaintiff had an one-fourth share 
and the other two sons of Perumal! Pil- 
lai had each one-fourth share, with the 
result that the sale in execution of 
decrees against Perumal, would not bind 
them or their interests in the properties. 
The claim petition was made on 
ord May, 1966. It was dismissed on 19th 
Jan, 1967, At the time of the hearing of 
the claim petition the claims of Nagaraj, 
the first wife’s son of Perumal, and Ravi, 
the third wife’s son of Perumal, were 
not pressed with the result that the 
court had only to deal with the one 
fourth share of the plaintiff as put for- 
ward in the claim petition, The step- 
mother, as guardian ad litem did not 
take any further action after the dis- 
missal of the claim petition, The present 
suit was filed on 30-4-1973, for declara- 
tion, possession and mesne profits, 


3. The suit was resisted among others 
by the second defendant on the ground 
that he was a bona fide purchaser for 
value in court: auction and that the 
plaintiffs, not having taken steps within 
one year from the dismissal of the claim 
petition, could not validly seek the dev 
claration asked for. 


4. The learned District Munsif dis- 
missed the suit with reference to some 
of the items, but decreed the suit in re~ 
spect of the items which are now mate: 
rial to the second appeal. 


5. The second defendant filed an ap- 
peal, and at the time of the arguments 
the contentions were confined to items 3 
and 4 of Part I of A Schedule, The 
ground urged was that the suit was bars 
red by omission to take steps to set 
aside the order of dismissal of the claim 
petition under Ex. B 13 within the 
period of limitation, 


6. The learned Subordinate Judge, of 
Chidambaram, after noticing the conten- 
tions, found that one of the points for 
determination was Whether any portion 
of the plaintiffs claim was barred by 
reason of the failure to set aside within 
the time prescribed the order under 
Ex. B 13. He held that Ex. B 13 was 
void in so far as the first plaintiff was 
concerned, as he was represented by a 
guardian ad litem whose interest was 
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adverse to that of the minor and who 
could not, consequently, legally repres 
sent him at all, He, therefore, took the 
view that there was no need for the 
first plaintiff to take steps to sef aside 
the order either within one year from 
the date of the order or within one year 
after his attaining majority, The result 
was that the appeal was dismissed with 
reference fo the suit items and, there- 
fore, the second defendant is now in 
second appeal in this court, 


7, At the time of the admission of the 
second appeal, the following question of 
law was framed:— 

“Whether in view of the failure on 
the part of the plaintiffs to institute a 
suit under O, 21, R. 63. C, P, C, within 
one year from the dats of Ex, B 13, the 
present suit is maintainable, especially 
when the plaintiffs were minors repre- 
sented by their step-mother in the ap- 
plication filed under O, 21, R, 58, 
C. P, C” : 


Mr, K, Duraiswami, the Tearned counsel 
for the appellant, submitted that there 
was no adverse interest between the 
first plaintiff and his step-mother, that 
the step-mother, Vijaya, was appointed 
as guardian ad litem, that the respon- 
dent was, thus, properly represented in 
the proceedings and that, therefore 
there was no question of the order be- 
ing a nullity on the ground of the re- 
Spondent not being represented at all, 
His further contention was thaf unless 
the cumulative condition of (a) adverse 
interest between the guardian ad litem 
and the ward and (b) prejudice in fact 
to the ward consequent on such adverse 
interest was ‘there, there could be no 
infirmity with reference fo the appoint- 
ment of the guardian ad litem, or the 
proceedings in the court that followed. 
Certain decisions, to which I shall refer 
to presently, were brought to my notice, 

8. Mr, P. S. Ramachandran, the learn- 
ed counsel for the respondents, submit- 
ted that the guardian ad litem had not 
referred to the Will left by Valliammal, 
that the whole of the claim petition was 
put forward on an imaginary ground of 
the property being joint family pro- 
perty and that even in the proceedings 
relating to the claim petition, even 
though the interest of the other sons of 
Perumal Pillai was not pressed, there 
was no amendment to the claim petition. 
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in order to bring out that the first plain- 
tiff was entitled to the whole of the pro- 
perties, It was further contended that 
the first plaintiff was tha owner of 
these properties and that there could be 
no sale in execution of properties be- 
longing to him in respect of a decree 
passed against the first defendant, his 
father, 


9. The earliest decision to be noticed 
on the binding nature of the order on 
the claim petition is that of a Bench of 
this court in Kuppuswami Ayyangar wW 
Kamalammal, (1920) ILR 43 Mad 842; 
(AIR 1920 Mad 645). In that case, the 
mother acting as the guardian of her 
minor sons mortgaged their property, A 
decree Was obtained on ‘the mortgage 
and in the suit she Was appointed as the 
guardian ad litem, The property was 
sold in execution, The sons, after attain- 
ing majority, instituted a suit for re- 
covery of possession of the properties on 
the ground that the alienation was not 
for any necessity and that the suit, de- 
cree and execution sale were not bind- 
ing on them, The suit Was filed more 
than three years after the first plaintiff 
attained majority. The contention was 
that the decree and the sale were nulli- 
ties, as the mother was not a proper 
guardian ad litem since by reason of the 
execution of the mortgage, she had an 
interest adverse to those of minors, The 
learned Judges held that there was no 


adverse interest on the part of the 
mother, Which rendered the decree 
against the minors a nullity, In the 
course of the judgment the learned 


Judges observed as follows:— 


“Assuming, but not deciding that the 
mother had any sort of adverse interest, 
we are not prepared to hold thag she 
was so wholly disqualified that her re- 
presentation must be treated as no re« 
presentation and the decree must ba 
regarded as null and v-*d and need nof 
be set aside on proof of fraud or others 
wise," i 


This decision was noticed în Venkafa- 
chalam Chetty v. Paramasivam  Pil'ai, 
AIR 1927 Mad 868 which arose out of 
a suit for declaration by a minor that a 
decree obtained against him was not 
binding on him on the ground thag the 
guardian ad litem did not properly re~ 
present him, It was held that definite 
prejudice should have been alleged in 
the plaint and framed in the issues and 


" 
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that there must ba proof thal the guard: 
ian ad litem could hava adduced useful 
evidence or Was aWare that such evis 
dence or was aware thaf such evidence 
Was available, The decree was held to ba 
binding, 

10. In Maruti Swamiar v, A. Subra- 
mania Iyyar, AIR 1929 Mad 393 the 
father was an executant of a mortgage 
and in a suit filed for enforcement of 
the mortgage, a minor son Was implead- 
ed, The father Was appointed guardian 
ad litem. It was held that the appoint- 
ment of the father as guardian ad litem 
was not void merely because he was the 
executant of the suit mortgage and that 
if the minor, after attaining majority 
contested such appointment, he had to 
prove that the interests of the guardian 
so appointed were adverse and that the 
guardian did not properly defend the 
suit with the result that the minor was 
prejudiced, 


11. Reference was also made in the 
arguments to the decision in Sellappa 
Goundan v. Masa Naicken, (1924) ILR 


47 Mad 79: (AIR 1924 Mad 297), A 
mortgage bond was executed by the 
father, A suit Was filed on the mort- 


gage for sale of the mortgaged property, 
The minor sons Were impleaded and the 
father was appointed by the court as 
guardian ad litem, A decree was passed 
for the entire mortgaged property which 
was sold in execution and purchased by 


the decree-holder, Subsequently there 
Was a suit by the minor sons, through 


their next friend, for a declaration that 
the decree and sale in the previous suit 
were invalid against them, A Bench of 
this court held that the interest of the 
father was adverse to that of the minor 
Sons and that the appointment of the 
father’ as guardian was improper and 
illegal, The decree and the sale Were 
consequently held to be invalid in so far 
as the shares of the minor sons were 
concerned, The decisions considered 
above lay down that a person could be 


appointed even if there was scope for 


adverse interest vis a vis the son or ward, 
The existence of adverse interest with- 
out more, does not per se involve the 
consequence that there was no proper 
representation of the minor so that a 
decree or order obtained against him 
became a nullity, The further question is 
what would be the position if there was 
negligence on the part of the guardian. 
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12. The earliest case on this aspect is 
that of Sankaran Nair and Spencer JJ, 
in Gotepatti Subbanna v. Gotepatti 
Narasamma, (1914) 27 Maq LJ 486: (AIR 
1915 Mad 384), where it was held that a 


minor owas not bound by a de- 
creg passed against him in a 
sujt where the guardian showed 


gross negligence by not setting up a good 
defence, This decision was followed in 
Chunduru Punnayyah v. Rajam Viranna, 
(1922) ILR 45 Mad 425: (AIR 1922 Mad 
273), That was a case of a suit against a 
minor on a mortgage executed by a 
guardian for lending money to a stran- 
ger for carrying on” business that was 
not ancestral on behalf of a minor. The 
head clerk of the Court was appointed 
guardian of the minor, The guardian 
suffered a decree to be passed and did 
not take the defence that the alienation 
was not for the benefit of the minor, It 
was held that there was gross negligence 
and that the decrees was not binding, 

13. Kumaraswami Sastri J. and 
Devadoss J. had to deal with a similar 
question, They referred to a Full Bench 
the following three questions in Madduri 
Venkatasomeswara Rao v. Pulavarty 
Lakshmanasami, (1929) ILR 52 Mad 275: 
(AIR 1929 Mad 213):— 

1, Whether the appointmenf of a 
person, who executes a document or 
enters into a transaction as the guardian 
ad litem of a minor, is valiq in a suit on 
the document or transaction? 

2, Whether the appointment of a per~ 
son, whose interests are adverse to those 
of the minor as his guardian ad ltem, 
renders the decree void against the minor 
or only voidable by him? and 

3, Whether objection could be taken 
in execution that the decree is void? 

14. The order of reference separately 
by Kumaraswami Sastri J. and Deva- 
doss J. is fairly a long one ang discusses 
several earlier authorities in which -the 
problem had arisen, and where there 
was an apparent conflict, Taking up the 
firs6 question, the Full Bench held that 
the matter cannot be treated as a pure 
question of law, that the appointment of 
a guardian ad litem was in exercise of 
judicial discretion and that it could not 
be said that the court had no discretion 
in any conceivable case to appoint such 
a person as the guardian ad litem in a 
suit filed against him and his minor son. 
The learned Judges pointed out also that 
in a vast majority of cases to appoint 
such person would be wholly undesir- 
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able, However, as far as that case was 
concerned, they considered the matter 
to be one of fact, 

15. On the second question, the opin- 
ion expressed was that it would be pre- 
mature to decide that point also as an 
abstract question of law, without a find- 
ing or a decision of fact directed to the 
express point that the interests of the 
guardian ad litem were adverse to those 
of the minor, On the facts of that case, 
it was mentioned that alj they had was 
an appointment ofa guardian ad litem and 
that it would only go to show that the 
guardian’s interests were not adverse to 
those of minors, 


16. The third question was also de- 
pendent on’ the determination of the 
other two questions so that it too could 
not be treated as a question of law. It 
follows from this decision that, the mat- 
ter hag to be examined in the light of 
the facts in each case to find out whe- 
ther there was an adverse interest and 
there was prejudice. If there was an ad- 
verse interest as well as prejudice, then 
the decree or order would not be bind- 
ing On the minor, 


17. The matter has been considered 
in some later decisions of this Court and 
of the Andhra Pradesh High Court. It is 
enough for my purpose to refer to some 
decisions of this court and of the Andhra 
Pradesh High Court. 


18. In Marudamuthy Khandar v 
Arunachalam Chettiar, ILR (1957) Mad 
584: (AIR 1957 Mad 395), one Palaniappa 
had a son by name Kandaswami, who 
was given to vices. Palaniappg obtained 
a release from Kandasami on condition 
of his being paid Rs. 500 per year for his 
maintenance. There was, as part of the 
arrangement, an agreement between 
Palaniappa and Kandasami that on the 
death of Palaniappa, the properties were 
to devolve on the heirs of _Kandaswami. 
Kandaswami, however, in violation of 
this agreement, took over the manage- 
ment of the properties and executed sale 
deeds, practically for no consideration. 


The plaintiff in that case was a minor 
and his father’s sister’s husband filed a 
suit as his next friend, against his father, 
Kandaswami, contending that the sale 
deeds were bogus. He prayed also for 
partition of the plaintiff’s half share, 
Enraged by the filing of the suit, the 
alienee, who was also a relation, murder- 
ed the next friend and the suit was 

thereafter conducted by another sister’s 
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husband of the plaintiffs father. They 
engaged the services of a competent 
counsel, Ultimately, a half share was al- 
lotted to the plaintiff, but subject to cer- 
tain debts. The quondam minor then 
filed a suit contending that the earlier 
proceedings were vitiated by gross neg~ 
ligence by his next friend and guardian, 
The trial Court dismisseq the suit and 
the matter was brought on appeal to this 
court, It was heard by Rajamannar C. J, 
and Panchapakesa Ayyar J, Pancha« 
pakesag Ayyer J. delivering the judg- 
ment of the Bench, setting aside the de~- 
cree observed at page 590 (of ILR Mad): 
(at p. 399 of AIR) as follows — 


“Though the matter is not decided in 
any case cited before us by either side, 
we are of opinion that gross negligence 
on the part of the guardian and his law- 
yer in execution proceedings as well as 
in not filing an appeal, where one was 
certainly asked for, against decisiong in 
suits conducted by him (but not in suits 
decided before he became guardian), 
will entitle the minor to rely on the 
principle (of safeguading the interest of 
the minor against the negligence of the 
guardian), though the principle in ques- 
tion is not one of natural justice or of an 
international private law, but one pecu- 
liar to India, where minors have been 
the favourites of the law’ from time im< 
memorial and have been given special 
privileges denied to others and the pro- 
tection of the minor has been the special! 
duty of the King or State. It is obvious 
that in the absence of fraud or collusion, 
it may be considered to be not part of 
natural] justice that the other side should 
be made to suffer by depriving it of the 
benefits of its decree, simply because the 
minor’s guardian and lawyer, over whom 
he had no control, had been guilty of 
gross negligence in conducting the suit, 
appeaj] or execution proceedings, But 
still the principle has been applied to 
suits and we cannot see any valid reason 
why it should not be extended in suitable 
cases to execution proceedings and to 
appeal which ought to have been filed 
by the guardian in suits conducted by, 
him.” 

19. The guardian is not, however, 
bound to raise a false and untenable 
ground or persist in it after having rais~ 
ed it, 

20. The same learned Judges dealt 
with another case in Ganesan Pillai ve 
Subramanyan, AIR 1958 Mad 148. In that 
case there was a decree in A. S. 178, of 
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1944 on the file of this court and the suit 
which gave rise to the appeal] was | filed 
for setting aside that decree on the 
ground ‘that there was gross negligence 
on the part of his mother, who had acted 
as the next friend. The trial’ court dis- 
missed the suit ang this court allowed the 
appeal. It was held that there was no 
res judicatg as it would be idle to refute 
the claim of the erstwhile minor by 
pleading that very decree as res judicata, 
At page 150 Rajamannar C. J. delivering 
the judgment pointeg out as follows — 
“It is too late in the day to contend 
that a minor is not entitled to file a suit 
to set aside the decree in a prior suit to 
which he was a party represented by his 
guardian oy next friend on the ground 
of gross negligence of his guardian’ or 
next friend, That right has been again 
and again recognised by this court. That 
right cannot certainly be taken away by 
the application of the rule of res 
qudicata.” 
A Division Bench of the Andhra Pradesh 
High Court consisting of Viswanatha 
Sastri and Krishna Rao JJ. in Chatrati 
Sriramamuthi v, Official Receiver, Kri- 
shna, AIR 1957 Andh Pra 692, had to 
deal with a similar question. It was held 
that gross negligence on the part of a 
next friend or guardian ad litem of the 
minor in conducting or defending a suit 
to which he was a party, entitled the 
minor to challenge the decree passed 
against him and avoid its effects. Several 
decisions of this and other courts have 
been referred to therein. At page 695 


with reference to this aspect it was fur- 


ther pointed out as follows — 


“The negligence must have been such 
as to result in the loss of a right which 
would have been successfully asserted if 
the suit had been conducted or resisted 
With ordinary care and prudence, It 
might consist in the omission to raise an 
available plea or to adduce available evi- 
dence to substantiate it. If the next 
friend or guardian ad litem haq been 
guilty of gross dereliction of duty, that 
is to say, if he had neglected to do what 
was plainly his duty or did or omitted to 
do something which no man of common 
honesty ang ordinary prudence would 
have done or omitted, then the minor 
would have a right to set aside an ad- 
verse decision attributable to the guar- 
dian’s breach of duty. 

The negligence of the guardian must 
be so serious or of such a character as to 
fustify the inference that the minor’s 
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interests were not at alf protected and 
in substance, though in form the minor 
went unrepresented at the trial.” 

21. In cases of gross dereliction of 
duty or gross negligence on the part of 
the guardian to put forward proper de- 
fence, the decree-is vitiated, and can be 
avoided, 


22, There is one other aspect, which 
requires to be noticed at this stage, and 
that is whether the proceedings cul- 
minating in the dismissal of the claim 
petition could be treateq to be a nullity. 


.If the minor was not properly represent- 


ed in the claim proceedings, then the 
whole proceedings would be a nullity. 
After ali a minor, who is not properly 
represented in court proceedings, cannot 
be bound by the orders passed therein, 


_ 23. In Nagappa v. Rajabhai Hussain 
(1920) ILR 43 Mad 808: (AIR 1920 Mad 
745), it has been held that if a minor has 
a guardian appointed for him by a com- 
petent authority, he alone can represent 
the minor in any litigation and hence a 
decree obtained against such a minor 
represented not by such a guardian, but 
by another, though the court, in so ap- 
ignorance of 
the existence of such appointeq guar- 
dian, is not binding on the minor, This 
proposition was laid down in a suit to 
set aside q decree passed against a minor 
on a mortgage bond executed by the 
minor’s mother, In that case an officer 
of the court was appointed as guardian. 
There was also a guardian, who had 
been appointed by the District Court for 
the minor. It was in those circumstances 
held that notwithstanding that the decree 
was passed against the minor with a 
guardian ad litem appointed by the 
court, the proceeding did not bind the 
minor, 

24. As pointed out in  Sellappa 
Gounden v. Masa Naicken, (1924) ILR 
47 Mad 79: (AIR 1924 Mad. 297), a minor 
represented in a suit by a guardian ad 
litem whose interest is adverse to that of 
the minor, is not a legal representation 
at all. In that case, the suit was on a 
mortgage bond executed by the father, 
and the father was appointed as the 
guardian. A decree was passed against 
the entire mortgaged property, which 
was sold in execution and purchased by 
the decree holder, Ona suit instituted 
by the minor sons by their next friend 
against their father and the auction pur- 
chaser for a declaration that the decree 
and sale in the previous suit were invalid 
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against them and their shares in the 
family property, it was held that the 
interest of the father was adverse to that 
of the minor sons and that the appoint- 
ment of the father as guardian was im- 
proper and illegal, The decree and sale 
were, therefore, held to be invalid in so 
far as the shares of the minors were con- 
cerned, 

25. Is the decree passed or an order 
obtained void or voidable? This problem 
was considered by Raghava Rao J, in 
Karuppa Goundan v, Komarasami Goun- 
der, AIR 1950 Mad 558, That was a case 
where at the instance of the mother as 
next friend, a suit was filed in which the 
validity and binding character of a set- 
tlement in favour of a minor was gone 
into, The suit was decreed in favour of 
the minor, but on appeal, the mother 
failed to appear and the suit was dis- 
missed. The erstwhile minor after at- 
taining majority brought a fresh suil 
seeking the same relief. The second suit 
was dismissed, When the matter reached 
this court on second appeal, it was held 
that a decree against a minor, vitiated 
by gross negligence of the guardian, was 
only voidable and not voiq and that un= 
less it was set aside, it was binding on 
the minor. How far this decision can 
stand aside, Ganesan Pillai v., Subra- 
manyan, AIR 1958 Mad 148, which is a 
decision by a Bench, will have to be gone 
info on an appropriate occasion, It is this 
judgment of Raghava Rao J. which 
was referred to with apparent approval 
by a Full Bench of the Allahabag High 
Court in Rameshwar Prasad v, Ram- 
chandra Sharma, AIR 1951 Alt 372, 
The facts do not appear from the judg- 
ment of the Full Bench. But that appears 
to be a case of a mere negligence as 
opposed to the adverse interest, and 
. gross negligence on the part of the guar~ 
dian here, It does not appear to be neces- 
sary to go into the Full Bench decision 
of the Allahabad High Court any further 
here, 

26. From the above discussion, the 
following principles emerge:— 

I, The appointment of the guardian 
ad litem is in exercise of judicial dis- 
cretion and it cannot be stateq that the 
court had no discretion in any conceéiv= 
able case to appoint such a person, who 
may have some adverse interest as 
against the minor, as the guardian ad 
litem. But the facts may show that the 
appointment of such person would be 
wholly undesirable ang that he did not 
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properly represent the minor at all, In 
such a case the representation by the 
guardian ad litem would be no represen- 
tation at all, 


2. When there is a court guardian ap- 
pointed, then the appointment of the 
guardian aq litem would be bad; and 


3, If the guardian ad litem properly 
appointed has been negligent in conduct- 
ing or defending proceedings on behalf 
of a minor, then the minor through his 
next friend or on attaining majority can 
file a suit to set aside the decree obtain- 
ed against him, If the appointment of 
person with adverse interest is foung to 
be adverse to the interest of the minor, 
and if the guardian is further grossly 
negligent in conducting the litigation, 
then the order would be a nullity and 
wholly void, 

It is in the light of these principles that 
we have to consider the appointment of 
the guardian in the present case and her 
conduct in the claim proceedings, The 
plaintiff, after his mother’s death, was 
not living with his father and his step 
mother Vijaya, but only with Amirtham~ 
mal, who is his great-grandmother’s 
Sister, She had been appointed as a 
guardian of the minor as shown by 
Ext. B-1, There is no explanation as to 
why Vijaya, the step-mother began to 
take notice of the step son, who was not 
living with her, got herself appointed as 
guardian ad litem and made a half heart- 
ed attempt to file a claim petition on his 
behalf putting forward the facts, which 
were wholly prejudicial to the minor, In 
facts, as pointed out by the trial court 
in paragraph 18 of its judgment, the 
Claim petition was filed in the year 1966 
and in a suit filed by the sixth defendanf 
against the first defendant and others, 
she had described Amirthammal as the 
guardian of the minor. On the facts here- 
in, Vijaya should have put forward the 
Will executed by Valliammal and shown 
that the properties derived from Valliam- 
mal could not have been sold in execu- 
tion of the decree against hep husband, 
the first defendant, Instead of doing this 
she put forward the position that the pro~ 
perties were joint family properties and 
that the minor was entitled only to 1/4th 
share therein. Such a case was wholly 
prejudicia] to the minor, Though she had 
put forward that the minor and his two 
Step brothers were also each entitled to 
one-fourth share, at the hearing of the 
Claim petition, she abandoned the claim 
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of the step-brothers of the first plaintiff 
and restricted the objection only to one- 
fourth of the first plaintiff, This conduct 
is explainable only on the basis that she 
knew that the properties were not joint 
family properties, It has already been 
seen that under Ex, A-6 dated 29th June 
1940, executed by Valliammal, one-half 
of the properties was bequeathed to Kas- 
thuri and the other half to the second 
plaintiff, The first defendant was no« 
where in the picture, The properties 
traceable to Valliamma] could not have 
belonged to the first defendant at all, 
Any guardian ad litem acting reasonably 
and a person of ordinary prudence 
would have put forward the first plain- 
tiffs title to the entire property, There 
is also no explanation as to why she did 
not pursue the matter further. These 
circumstances would go to show that she 
was acting against the inferest of tha 
minor only in collusion with her hus- 
band, the first defendant, Though there 
was an apparent attempt at filing of a 
claim petition, ultimately the proceed- 
ings were allowed to end as against the 
minor by reason of gross negligence. On 
the facts herein, the court below rightly 
applied the principle of the decision in 
Sellappa Goundan v. Masa Naicken, 
(1924) ILR 4% Mad 79: (AIR 1924 Mad 
297). 


27. The Tearned counsel for the aps 
pellant contendeg that the only manner 
in which the order in the claim petition 
could be got rid of is by taking proceed~ 
ings under O. 21, R. 63 C.P.C. ang that 
so long as the plaintiffs have failed to do 
so, they could not independently put 
forward .the claim, This ignores the as< 
pect discussed above, viz, that the 
minor was not properly represented at 
all in these proceedings and, therefore, 
the claim petition diq not bind him, This 
is not a case where the guardian could 
be taken to have acted perfectly in good 
faith as in Subbiah Pandaram v. Aruna~« 
chala Pandaram, AIR 1925 Mad 379, 
where it was held that such a suit should 
be filed within the period of one year 
from the date of the order, In that case 
the guardian had brought a suit within 
the period of one year, but unfortunately 
did not succeed, A later suit on the same 
cause of action was found to be not 
maintainable, But that was not a case of 
even ordinary negligence, let alone gross 
negligence, 

28. Having considered al] the aspects, 


I am Satisfieq that the courts below hava 
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rightly held that the first plantiff was 
entitled to a decree to the extent rel- 


evant in the present appeal, The second 


appeal is accordingly dismissed, but in 
the circumstances with no order as to 


costs, 
Appeal dismissed, 
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M. R. S. Ramakrishnan, Petitioner v. The 
Assistant Director of Ex-Servicemen Welfare 
(District Soldiers, Sailors and Airmen Board), 
Yiruchirapalli and others, Respondents. 

W. P. No. 9827 of 1981, DJ- 26-2-1982. 


(A) Constitution of India, Article 226 — 
Writ of mandamus — Tenant of premises in 
possession on date of filing petition — He 
can seek mandamus restraining landlord 
from taking possession except in accordance 
with law. 


It is no doubt true, if on the date of the 
filing of the petition the petitioner has been 
thrown out of the premises even by force, 
then the petitioner cannot seek restoration 
of possession in writ proceedings by getting 
a writ of mandamus as prayed for by him 
and his remedy is only to claim damages op 
other reliefs in other appropriate forums. 
But if on the date of the filing of the writ 
petition he is in possession, either physical 
or constructive, he is entitled to seek the 
protection of High Court. In the counter 
affidavit, since it has been admitted that the 
petitioner did not vacate the premises though 
he has removed major portion of his articles 
except a water cooler, a refrigerator with 
motor and certain other minor items such as 
bulbs, shades ete, and had locked the pre- 
mises and went away, the petitioner should 
be taken to have been in possession of the 
property, and merely because the landlord 
has sealed the premises with the help of 
Police and Revenue Officials will not mean 
that the petitioner has been completely dis- 
possessed. (Para 5) 


(E) Transfer of Property Act (4 of 1882), 
Section 108 (q) — Leasehold property — 
Tenant in possession. after termination of 
tenancy — Dispossession can be only under 
due authority of law and not by force 
(Specific Relief Act (1963), S. ©). 

A tenant in possession of the leasehold 
property after the termination of the lease 
cannot be dispossessed by force except under 
due authority of law and the position is not 
B annnak aa nO aA i jm ee! a, 
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different in the case of a tenancy under the 
Government even if forcible possession had 


been taken by the Government as a quondam, 
lessor, the quondam tenant is entitled to get 


back possession of the property under the 
Specific Relief Act, (Para 10) 


The law in India and English law in this 
respect are different. The landlord in India, 
even if the lease had expired, will not be 
entitled to dispossess his tenant except by 
dug process of law, and the principles of 
English law that a tenant whose term of the 
lease had expired, could not complain against 
his landlord’s entry of his property, so long 
as it has been peaceably made is not ap- 
plicable to India, and under Indian Laws a 
person continuing in possession of the pro- 
perty after the expiry of his tenancy, is not 
regarded as a trespasser, for his entry was 
lawful and as such possession would both on 
principle and authority be entitled to pro- 
tection under the Specific Relief Act. 

(Para 11) 

In the instant case it was found that the 
petitioner tenant has not removed all his 
‘articles from the premises, and it has been 
admitted in the counter affidavit that some 
of the petitioner’s articles are still inside the 
premises. Therefore, the petitioner cannot 
be said to have been dispossessed and the 
respondents cannot be taken to have got 


vacant possession of the premises. (Para 12) 
Caces Referred:  Chremclogical Paras 
AIR 1981 Raj 217 9 
AIR 1973 SC 508 9 


AIR 1968 SC 620 : (1968) 1 SCWR 307 8 
AIR 1965 Mad 122 : ILR (1964) 1 Mad 676 
11 
AIR 1959 Ail 1 : TLR (1958) 2 All 394 (FB) 
8 


AIR 1958 Punj 325 7 
AIR 1954 Bom 358 6 
AIR 1924 PC 144: 51 Ind App 293 8 
Arunagirinathan for Rajan and Raj, for 
Petitioner; N. R. Chandran, Addl. Govt. 
Pleader No. 2 on behalf of Respondents, 


ORDER :— The petitioner herein seeks a 
writ of Mandamus from this Court restrain- 
ing the respondents from taking possession 
of premises No. 17 in Williams Road, Tiru- 
chirapalli except in accordance with law. 

2 The circumstances under which the 
above prayer has been made may briefly be 
stated: The said property belonged to the 
third respondent and the administration and 
management of the property is vested in the 
second respondent and the income therefrom 
is spent for the welfare of the Ex-Service- 
men. The said premises has been originally 
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leased out to the petitioner in the year 1974 
and the petitioner continued to be in posses- 
sion of the said premises as a lessee till 9-10- 
1981. By a notice dated 8-8-1981 the respon- 
dents requesting the petitioner to vacate and 
deliver vacant possession of the premises 
within two months from the date of receipt 
of the notice on the expiry of the lease 
period on 9-10-1981. The petitioner sent a 
reply stating that the lease may be renewed 
in view of the heavy investments made by 
him on the property. By a letter dated 16-9- 
1981 the petitioner prayed for the renewal 
of the lease offering to pay 15% more than 
the original rent of Rs. 5,158 pers month. 
However, the second respondent was not 
willing to renew the lease but published a 
notice stating that an auction will be held 
on 6-10-1981 for lease of the said property 
for the period from 10-10-1981 to 9-10-1983. 


3. At that stage the petitioner filed a writ 
petition, W. P. No. 9736 of 1981 for the 
issue of a writ of mandamus to prevent the 
auction from taking place. However, the 
petitioner later withdrew the same. The 
petitioner continued to be in possession even 
after 9-10-1981. At the auction which was 
held on 6-10-1981 the highest bid was for a 
monthly rent of Rs. 20,360 for a period of 
two years from 10-10-1981 to 9-10-1983, 
which is nearly four times the rent the peti- 
tioner has been paying for the same premises, 
As per the conditions of the auction sale. 
held on 6-10-1981, possession of the build- 
ing has to be handed over to the new lessee 
on 10-10-1981, and as such a notice dated 
6-10-1981 asking the petitioner to vacate the 
premises and deliver vacant possession of the 
Same was affixed on the outer door of Kan- 
chana Hotel as the petitioner was absent, 
The petitioner, however, did not hand over 
possession of the premises as called upon in 
the notice dated 6-10-1981. On 10-10-1981 
the respondents are said to have acted in an 
arbitrary and high-handed manner in sealing 
the premises with the help of Policemen by 
use of force and threat. It is at this stage 
the petitioner has come forward with the 
present writ petition stating that the respon- 
dents have no power to take forcible posses- 
sion of the premises except under due pro- 
cess of law and that the sealing of the pre- 
mises with the help of the police when arti- 
cles worth about five lakhs of rupees are 
still in the premises and the conduct of the 
respondents in attempting to take forcible 
possession of the property is illegal. Ac- 
cording to the petitioner the respondents by 
use of brutal force with the help of police 
had smashed the name boards, broke qpen 
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the petitioner’s locks and placed seals on the 
door of the premises when the petitioner has 
not removed his articles and vacated the pre- 
mises. The said action of the respondents, 
according to the petition, is without auth- 
ority of law. The petitioner’s case is that 
even assuming that his possession after the 
expiry of the lease is not legal, the respon- 
dents cannot take forcible possession without 
recourse to law and that their action is viola- 
tive of the principles of natural justice and 
therefore the respondents should be restrain- 
ed by the issue of a writ of mandamus from 
taking possession of the property by force 
without due process of law. 


4, In the counter affidavit the respondents 
did not dispute the fact that the petitioner 
continued in possession of the premises until 
9-10-1981 as a lessee. However, they would 
contend that under the terms of the lease 
executed by him on 27-5-1980 he is bound 
to vacate the building and deliver vacant 
possession of the same on or before 9-10- 
1981 that though as per the terms of the 
lease no notice of termination of tenancy is 
necessary. Witha view to avoid inconvenience 


to the petitioner and to facilitate him to 


make alternative arrangements, a registered 
notice was sent to the petitioner even on 
10-8-1981 in answer to which the petitioner 
came forward with a request for renewal of 
the lease for five more years though he is not 
entitled to claim renewal as per the terms 
of the lease deed. According to the respon- 
dents on the expiry of the tenure of lease 
on 9-10-1981 the petitioner should have 
handed over possession of the premises 
especially when his request for extension of 
the lease was not accepted by the respon- 
dents. Since the petitioner did not vacate 
the premises on 10-10-1981 though he had 
removed all the things belonging to him ex- 
cept a water cooler, a refrigerator with motor 
and certain minor items such as bulbs shades 
etc. after the expiry of the petitioner’s lease 
on 9-10-1981, the first respondent has taken 
possession of the premises on the morning 
of 10-10-1981 and, therefore, there is no 
question of the issue of any writ of madamus 
by this Court restraining the respondents 
from taking possession of the premises 
forcibly or otherwise. Thus the first thing 
to be considered is whether possession has 
already been taken by the respondents as 
alleged by them or whether the petitioner 
continues to be in possession on the date of 
the filing of the writ petition for mandamus. 


. 5. In the counter affidavit, filed -. by. , the 
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respondents on 17th Oct., 1981 in W. P. 
13288/1981 which has been filed bythe peti- 
tioner for a temporary injunction it has been 
stated by the first respondent in the writ peti- 
tion that even after the affixture of a notice 
dated 6-10-1981 on the outer door of Kan- 
chana Hotel the petitioner failed to hand- 
over possession of the same and was want- 
only evading though he has removed major 
portions of the articles kept in the premises. 
As such, the first respondent has taken pos- 
session of the premises on the morning of 
10-10-1981. On the night of 9-10-1981 the 
petitioner himself has removed all the things 
that belong to him, except a water cooler, a 
refrigerator with motor and certain minor 
items such as bulbs, shades etc.,....... After 
removing his things which includes all his 
furniture, tables, chairs, and cooking utensils, 
he has locked the main hall and lodging 
rooms and went away. In spite of the notice 
asking him to be present, he was not pre- 
sent on 10-10-1981 and therefore, the posses- 
sion of the premises was taken over and in- 
ventories were taken in the presence of two 
independent witnesses and in the presence of 
the Revenue Divisional Officer, Tiruchira- 
palli, the Deputy Superintendent of Police, 
and the Tahsildar, Tiruchirapalli. Thus the 
respondents have admitted that the petitioner 
had not completely vacated the premises, as. 
admittedly some of his articles are still in 
the premises and the premises was found 
locked when they went to take charge of the 
premises along with police and revenue offi- 
cials. It is said that so long as the petitioner 
has not completely vacated the premises 
voluntarily and so iong as some of his arti- 
cles continued to be in the premises it can- 
not be said that the petitioner has been dis- 
possessed on the date of the filing of the writ 
petition so as to say that this Court has no 
power to issue a mandamus sought for by 
the petitioner. If is no doubt true, if on the 
date of the filing of the petition the peti- 
tioner has been thrown out of the premises 
even by force, then the petitioner cannot 
seek restoration of possession in these pro- 
ceedings by getting a writ of mandamus as 
prayed for by him and his remedy is only 
to claim damages or other reliefs in other 
appropriate forums. But if on the date of 
the filing of the writ petition he is in pos- 
session, either physical. or constructive, he is 
entitled to seek the protection of this Court. 
In the counter affidavit, since it has been ad- 
mitted that the petitioner did not vacate the 
premises though he has removed major por- 
tion of his articles except a water cooler, a 
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refrigerator with motor and certain other 
minor ilems such as bulbs, shades etc. and 
had locked the premises and went away, the 
petitioner should be taken to have been in 
possession of the property, and merely be- 
cause the first respondent had sealed the pre- 
mises with the help of police and Revenue 
Officials will not mean that the petitioner 
has been completely dispossessed, Therefore 
the question now is whether the respondents 
could take forcible possession of the premises 
from the petitioner even assuming that his 
possession of the premises is not lawful. 


6. Section 108 of the T. P. Act sets out 
the rights and liabilities of lessor and lessee. 
Clause (q} of that section imposes a liability 
on the lessee te put the lessor into posses- 
sion of the property on the determination 
of the lease. Such liability arises whether 
the lease is terminated by notice or by efflux 
of time. The question is if the lessee failed 
to restore vacant possession in breach of 
obligation referred to in Clause (q) of the 
Act, what are the remedies available to the 
lessor and whether those remedies include a 
right to re-enter the property by force with- 
out a tenant surrendering possession of the 
property voluntarily? On the question of 
lessor’s right of re-entry, there is difference 
between English Law and Indian Law. While 
English Law recognises the right of the lessor 
to take forcible possession against the will 
of the lessee in certain circumstances, the 
Indian Law does not recognise such right of 
re-entry without due process of law, This 
distinction has been pointed out in K. K. 
Verma v. Union of India (AIR 1954 Bom 
358). In that ease also, there was a tenancy of 
Government premises which stood terminated 
by a valid notice fo quit. On the tenant 
failing to handover possession as required 
under Section 108 (q) the question was whe- 
ther the Government could take forcible pos- 
session of the premises in those circum- 
stances. The Court observed that the law 
in India is essentially different from English 
jaw which treats the quondam lessee who 
was in possession after the termination of 
lease as the trespasser, which is not the posi- 
tion in Indian Law, that under the Indian 
Law, the possesion of a tenant who has 
ceased to be a tenant is protected by law, 
‘that although he may not have a right to 
continue in possession after the termination 
of the tenancy, his continued possession is 
juridical which is protected by statute and 
that under Section 9 of the Specific Relief 
Act, a tenant who has ceased to be a tenant 
may sue for possession against his landlord 
if the landlord deprives him of possession 
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otherwise than in due course of Jaw. It hag 
been clearly laid down in that case that the 
Indian Law makes a clear and sharp dis- 
tinction between q trespasser and an erst- 
while tenant, that whereas the trespasser’s 
possession is neyer juridical and pever pro 
tected by law, the possession of an erstwhile 
tenant is juridical and is protected by law, 
that therefore, as far as the Indian Law is 
concerned, an erstwhile tenant can never be- 
come a trespasser and that therefore, the 
landlord cannot re-enter and deprive the erst- 
while tenant of his possession of the lease- 
hold premises by force, but he can only eject 
his erstwhile tenant by recourse to law by 
obtaining a decree for ejectment. 


7. State of Patiala v. Mohinder Singh 
(AIR 1958 Punj 325) was also a case where 
the tenancy was under the Government and 
after the termination of the lease, the Gov- 
ernment took forcible possession and a suit 
was filed by the quondam lessee under Sec- 
tion 9 of the Specific Relief Act. In those 
circumstances, the Court held that the gene- 
ral position in Jaw is that regardless of the 
question of title or the right to possession 
of the property, the party actually in peace- 
able and quiet possession shall not be turn- 
ed out by strong hand, violence or terror, 
that there is no provision of law which em- 
powers a Stale Gvernment by force or show 
of force to evict a person who is in actual 
possession of property, and that if the State 
Government were of the opinion that the 
State had the better right to possession, it is 
open to them to bring an appropriate action 
against him and to secure eviction in ac- 
cordance with the provisions of law. 


8. In Lallu Yeshwant Singh v. Rao Jag- 
dish Singh, 1968-1 SC WR 307 : (AIR 1968 
SC 620) the Supreme Court has laid down 
in more or less similar circumstance where a 
tenant was forcibly evicted from the lease- 
hold premises and the tenant had filed a suit 
under Section 9 of the Act it is well-settled 
that question of title is irrelevant jn a sujt 
under that section, that although the tenant 
may not have a right to continue in posses- 
sion after the termination of the tenancy, his 
possession is protected by that section and 
that the general principle of law is that ne 
act can be done by the strength of one’s own 
hands but help of the law should be taken. 
In Yar Mohamad v, Lakshmi Das, JLR 
(1958) 2 All 394 ; (AIR 1959 All 1) the Full 
Bench of Allahabad High Court in dealing 
with the scope of Section 9 of the Specific 
Relief Act has observed (at pp. 4-5): 

“No question of title either of the plain- 
tiff or of the defendant can be raised ox gone 
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into in that case (Utider Section 9 of thie 
Specific Relief Act). The plaintiff will be 
entitled to sticceed without proving any title 
on which he can fall back upon arid the des 
fendant cannot sticceed even though he may 
be iff position tö establish the best of all 
titles. The restoration of possession in such 
a suit is, however, always subject to a regular 
title suit and the person who has the real 
title or even the better title cannot, there- 
fore, be prejudiced ay way by a decree if 
such a suit. It will always be open to him 
to establish his title in a regular stiit and to 
recover back possession ... ... .. Law res 
pects possession even if there is no title to 
Support if. It will fot permit any person to 
take the law in his own hands and to dis- 
possess a person in actual possession with- 
Out having recourse to 4 Court. No peérsot 


. ĉan be allowed to become a judge in his 


ewn cause.” 


The following observation of the Privy 
Council ið Midiapur Zamindary Co. Ltd. v. 
Narash Nafayafi Roy, 51 Ind App 293 at 
p 299 ; (AIR 1924 PC 144) is pértinent in 
this édnnéction 


“In India persons are not permitted to 
take forcible possession; they must obtain 
stich possession as they are entitled to through 
a Court.” 

§. In Badrilal v. Indore Municipality 
(AIR 1973 SC 508) it has been laid down 
that the person who is in lawful occupation 
of the premises does not become trespasser 
and if he does not become a tenant holding 
over, he would be a tenant by sufferance. In 
M/s. Chandra and Co. v. State (AIR 1981 
Raj 217) in more or less similar circumstances 
as in this case it was held that the State is 
not free fo act in a high-handed manner as 
to dispossess a person in juridical possession 
of a property otherwise than in due course of 
law, that a person who is in peaceful pos- 
session of property cannot be deprived of the 
Possession of the same by the State or its 
Officers, except in accordance with law, that 
in a case where the State or its Officers have 
dispossessed such a person of the property 
in his possession without any authority of 
law, it is open to him to seek redress against 
the aforeaid unlawful action of the State and 


™ its officers by invoking the jurisdiction of the 


High Couft under Article 226 of thé Con- 
stitution and that the State as owner of přo- 
perty does not enjoy any higher rights than 
the citizen in the matter of taking possession 
of its property. 

10. Thus the preponderance of the Judi- 
Cial opinion is that the tenant in posségsion 
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of the leasehold property after the termina- 
tion of the lease Cannot be dispossessed by| 
fofce except under due authority of law and! 
the position is net different in the case of! 
a tenancy ufidef thé Govertiment: that evea! 
if foféible possession iad been taken by thé! 
Government a5 4 quondam lessor, the quon- 
dam tenant is entitled to get back possession 
of the property under Section 9 of the 
Specific Relief Act. 


11. The learned Government Pleader ap- 
pearing for the respondents would rely on a 
decision of a Division Bench of this Court 
in Neyveli Lignite Corporation Lid., Neyveli 
v. K. S. Narayana Iyer, ILR 1964 (1) Mad 
676: (AIR 1965 Mad 122). I do tot see 
how the said judgment will apply to the facts 
of this case. In that case, 2 person who had 
already been dispossessed filed à suit undé¢ 
Section 9 of the Specific Relief Act to rē 
covér possession and it was found that the 
tenant did not insist upon restoration of pos- 
session in his notice prior to suit, that ha 
himself volufitafily removed all his moveables 
at the request of the lessor and that there- 
fore, he is not entitled to seek possession 
under Sectioh 9 Of the Specific Relief Act. 
The ultimate decision in that case was based 
on the fact that the tenant did not resist pos- 
session being taken by the lessor and the 
tenant vacated without resistance at the fe- 
quest of the lessöf and theref6fe, he is not 
érilitled to invoke Section 9 of the Specific 
Relief Act. The ultimate decision in that 
case is not applicable to the facts of this 
case where the teat las been found to bè 
in possession at the time he sééks the aid of 
the Court. AS admittedly, dome of the arti- 
éles are still found insidé the preniises though 
the prériises had been sealed from outsidé 
by the respondents with the help of the 
police. The said decision far from helping 
the respondéfits, in fact supports the legal 
submissions made by the petitiener’s counsel. 
In that case, the Bench has clearly observed 
that the landlord in India; even if the lease 
lad expired, will not bé entitled to dis- 
possess his tenant except by due process of 
law, that the principles of English law that 
a tenant whose term of the lease had expired, 
could riot complain against his landlord’s 
éntry of his property, so long as it has been 
peaceably made is not applicable to India, 
and that ünder Indian Laws a féfson cone 
tinuing in possé¢ssion of the property after 
the expiry of his tenancy, is not régarded as 
@ tréspasser, for his entry was lawful and as 
Such possession would both on principle and 
authority be entitled to protection under Sec- 


_ tion 9 of the Spécific Relief Act. 
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412. The learned counel for the respon- 
dents would say that as the respondents had 
already entered into possession of the pre- 
mises, a writ of mandamus cannot lie and 
the petitioner’s remedy is only to move the 
Civil Court under Section 9 of the Specific 
Relief Act. However, it is already seen that 
the petitioner has not removed all his arti- 
cles from the premises, and it has been ad- 
milted in the counter-affidavit that some of 
the petitioner’s articles are still inside the 
premises. Therefore, the petitioner cannot 
be said to have been dispossessed and the 
respondents cannot be taken to have got 
vacant possession of the premises. 


13. In this view of the matter the writ 
petition has to be allowed and accordingly a 
writ of mandamus will issue as prayed for 
by the petitioner. This order is without pre- 
judice to the rights of the respondents to 
take possession under due process of law. 
The petitioner will have his costs from the 
respondents. Counsel’s fee Rs. 250. 


Petition allowed. 
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Balakrishnan, Appellant v. 
moorthy and others, Respondents. 


A. A. O. No. 52 of 1978, D/- 16-6-1981. 


Pondicherry (Extension of Laws) Act (26 of 
1968), Sections 3 and 4 and Sch. Part H — 
Civil P. C. (1908), Section 51 and Sec. 45-A 
(as applicable in Pondicherry) and O. 21, 
R. 86 — Court auction sale proceedings for 
recovery of mortgage money in Pondicherry 
started under French C. P. C. before 5-9- 
1968 when Indian C. P. C. came into force 
— Proceedings reaching stage of resale after 
5-9-1968 — Proceedings should be continued 
under French C. P. C. — Indian C. P. C. 
would not apply. 

Where court auction sale proceedings for 
the recovery of mortgage money were held 
in Pondicherry under the French Civil P. C. 
before the Indian Civil P. C. came into force 
in Pondicherry on 5-9-1968 and resale was 
held after 5-9-1968 for non-payment by auc- 
tion purchaser within time, on the first sale 
a valuable right had accrued in favour of 
the auction-purchaser and also a liability to 
pay the difference between the price offered 
by him and the price of the final sale in case 
of resale for non-payment within time. This 
created corresponding rights in favour of the 
mortgagee in his capacity as creditor and 
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also in favour of other creditors of the mort- 
gagor and ultimately in favour of the mort- 
gagor. These rights would be affected if the 
changed procedure under the Indian Civil 
P. C. is made effective from 5-9-1968 when 
Indian Civil P. C. was made applicable in 
Pondicherry. Therefore, the auction sale 
proceedings which had started before 5-9- 
1968 should be continued under the French 
Civil P. C. The Indian Civil P. C. would 
not be applicable. (1965) 2 Mad LJ 332 and 


AIR 1973 Cal 295 (FB) and AIR 1976 Mad 
32, Rel. on. 


(Para 14) 

Cases Referred: Chronological Paras 
AIR 1976 Mad 32 : (1975) 2 Mad LJ 298 
12 

AIR 1973 Cal 295 (FB) u 


(1965) 2 Mad LJ 332: 
729 


V. S. Ramakrishnan, for Appellant, K. N. 
Balasubramaniam, for Respondents, 

JUDGMENT :— This is an appeal under 
Order 43, Rule 1, C. P. C. by the respondent 
Balakrishnan against the judgment and de- 
cree dated 24th Aug., 1977 in A. S. 146 of 
1977, on the file of the Court of the learned 
Principal District Judge, Pondicherry, allow- 
ing the appeal and setting aside the judgment 
and decree of the trial Court, and remanding 
the matter to the trial Court for fresh dis- 
posal in accordance with the law. The 
court-fee paid in the appeal was directed to 
be refunded. The appeal was against the 
order and decree dated 5-3-1976, in E. A. 65 
of 1972 in E. P. 25 of 1972, passed by the 
learned Subordinate Judge, Karaikal. 


2. E. P. 25 of 1972 in A. S. 38 of 1967, 
E. A. 26 of 1972 in E. P. 25 of 1972 and 
E. A. 65 of 1972 in E. P. 25 of 1972, were 
disposed of altogether by the learned Sub- 
ordinate Judge, Karaikkal on the Sth Mar., 
1976. We are concerned only with respect 
to E. A. 65 of 1972 in E. P. 25 of 1972. 


3. E. P. 25 of 1972 is the petition filed 
by the legal representative of the deceased 
decree-holder, one Govindasami Pillai, for 
the delivery of possession of immovable pro- 
perties (lands) purchased by the petitioners 
in court auction on 15-3-1972. 


1965 Mad LJ (Cri) 


4. The proceedings out of which the ap- 


peal A. S. 146 of 1977 arises were laid under “t 


the following circumstances. One Bala- 
krishnan, the appellant before this Court, 
and who was the respondent in the said ap- 
peal A. S. 146 of 1977, executed a mortgage 
deed in favour of one Govindasami Pillai. 
The latter took steps for recovery of money 
by, way .of court auction sale. Durint the 
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proceeding, he passed away and the proceed- 
ing was continued by his legal représentative 
namely, the respondents before this Court 
and the appellant in A. S. 146 of 1977. In 
the first auction, the highest bidder was one 
Deivasagayam for Rs. 15,000. In the ‘Suren- 
chere’ auction held on 18-8-1968, the sale 
was in favour of Anjalai. Since she failed 
to pay the sale amount, a fresh sale on ‘felle 
enchere’ was ordered in which the fourth 
appellant before the appellate Court became 
the auction purchaser for an amount of 
Rs. 8,000 on 15-3-1972. The sale has been 
confirmed and sale certificate issued in favour 
of the auction purchaser. It appears also that 
possession was given by the Amin and at 
the stage of recording the delivery of posses- 
sion by the Amin two petitions were filed, 
one by Balakrishnan and the other by Anja- 
lai Balakrishnan asked for setting aside the 
sale in favour of the fourth appellant and 
to stay the proceedings. Anjalai stated that 
she was still in possession of the property and 
prayed for an injunction againt the appel- 
lants restraining them from interfering with 
her peaceful possession. Both the petitioners 
attacked the sale in favour of the fourth ap- 
pellant on the ground that it was ordered 
under the French Procedure which was not 
then in force and also on the ground that 
even under that procedure, the sale was ir- 
regular as some of the essential formalities 
of French Law were not followed. ‘The trial 
Court finding that the appellants raised new 
questions of some importance treated these 
applications as suits under Section 47, C. P. C. 
but failed to recover the corresponding 
court-fees. It held that since the sale in 
favour of the fourth appellant took place in 
the year 1972, after the coming into force 
of the Indian Civil P. C., the sale should 
have been conducted in accordance with the 
principles of Indian Civil P. C., that many 
of the essential formalities embodied in the 
latter Code were not followed and accord- 
ingly decided that the sale was not valid. 
In the result, it dismissed the application of 
Anjalai and allowed the application of Bala- 
krishnan, the appellant herein by order 
dated 5-3-1976. It is against that order that 
the appeal A. S. No. 146 of 1977 was pre- 
ferred before the lower appellate Court only 
by the legal representatives of the original 
creditor. 


5. The lower appellate Court took the 
view that the matter dealt with by the trial 
Court, the execution Court, was really in the 
nature of a suit and therefore the appeal 
which was. originally numbered | as a C. M. A. 
was renumbered in the lower appellate Court 
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as an appeal upon payment of the corres- 
ponding court-fees by the appellants. Though 
an adjournment was sought for on the 
ground that on account of Ramzan, the 
learned counsel for the respondent was ob- 
Serving fast and therefore was not able to 
come before the lower appellate Court to 
argue the appeal, the lower appellate Court 
found that the move for the adjournment 
appears to be an attempt to protract the pro- 
ceedings and is not for any bona fide reason. 
Therefore, the lower appellate Court dis- 
missed the application for adjournment and 
proceeded with the matter under O. XVII, 
R. 3, C. P. C. 


6. The lower appellate Court considered 
the point whether the sale proceedings start- 
ed under the French Law should be con- 
tinued under the same law after the coming 
into force of the Indian Civil P. C. on 5-9- 
1968. The lower appellate Court found that 
the trial Court has disposed of the matter 
only in finding that the sale on ‘FELLE 
ENCHERE’ in favour of the 4th appellant 
held on 15-3-1972 should have been conduct- 
ed under the Indian Civil P. C. and was not 
in conformity with the provisions therein and 
that the trial Court did not consider any of 
the objections raised by Balakrishnan, the 
appellant herein, stating that even under the 
French Civil P. C., the proceeding was not 
regular and as such for considering these 
the lower appellate 
Court found it proper to remand the matter 
back to the trial Court. Hence the lower 
appellate Court directed the trial Court that 
before starting again the matter it shall 
direct the respondent to pay the necessary 
court-fees and the proceedings shall be treat- 
ed as a suit. In the resulf, the appeal pre- 
ferred by the respondents herein was allow- 
ed by the lower appellate Court. The order 
of the trial Court was set aside and the 
matter was remanded to the trial Court for 
fresh disposal in accordance with the law. 
The court-fees paid in the appeal was direct- 
ed to be refunded by the lower appellate 
Court. 


7. Aggrieved by the above order of re- 
mand made by the lower appellate Court, 
the respondent Balakrishnan and the appel- 
lants before the lower appellate Court have 
come forward with this appeal inter alia con- 
tending that the lower appellate Court erred 
in entertaining an appeal. against the order 
passed under Section 47, C. P. C. and con- 
verting the original C. M.A. into one as a 
regular appeal.on payment of ad valorem 
court-fees when the, provisions of the Civil 
P. C., deeming an order passed under S. 47 
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as a decree had been repealed retrospectively. 
In otter wofds, it is vehemently conténded 
oñ behalf of the appellant that thé lower 
Court ought to have held that the order 
made in an application under Section 47, 
C. P. C., net being a decfee, neither a civil 
miscellaneous appeal nor a regular appeal. 
would lie. Therefore, it is contended on be- 
half of the appellant that the order of res 
mand passed in A. S. No. 146 of 1977 1s 
without jufisdiction. In this regard; the pro 
visions of Sectidns 4 and 5 of the Pondi- 
éherry (Extension of Laws) Act, 1968 (Act 
26 of 1968) are also referred to: Section 4 
of the Aci reads as follows— 

“1. Any laW in foréé id Pondichérry or 
any aren thereof Gorfesponding tö amy Act 
réfétred to iñ sub-seétion (1) of Section 3 of 
aiiy part theréof (éXcepit in sö far as stich 
law continues tô be applicable tò Rénos- 
éafits) shall stafid repealed ag from tlie 
éomitg ifito forcé of such Act in Pondis 
clierty. 


2. Nothing in sub-section (1) shall affecét=- 
(a) the previous operation of any law so re 
pealed or anything duly done or suffered 
thereunder; or (b) any right; privilege; obli- 
gation or liability acquired, accrued or in- 
curred under any law so repealed or 

(& any penalty, forfeiture, or punishment 
incürred in respect of any öffeñće Committed 
against any law as fépealéd; of 

(d) any investigation, legal procéeding of 
remedy in respect of any such right, pri- 
vilege, obligation, liability, penalty, forfeiture 
or punishment as aforesaid, 
and any such investigation, legal proceeding 
or teriedy may bé instituted, cofitinued of 
enforced and any such penalty, forfeiture or 
ptiiishment may be imposed as if this Act 
had not been passed; 

Provided that, artything donë of any action 
taken (including ariy appointment or delega- 
tion made, notification, instruction of diree- 
tion issued, formi, bye-law of scliettie frartied, 
certificate obtained, permit licence granted, or 
régistration effectéd) tifider any such law, 
shall be deemed to hive been done of taker 
under the corrésporiditig provision of thè Act 
extended to Pondicherry by this Act atid 
shall contiritie to be in forcé accordingly uñ- 
less and until superséded by anything donë 
or any aclioh takén urfidér the said Act.” 
Section 5 of the Act reads as follows— 

“All rules, notifications, orders, reguldtiotis 
and bye-laws made or issued by the Céntral 
Gévernment under the provisions of any Act 
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generally for the territories to which such 
Act extends shall, as from thè commence~ 
ment of the provisions of such Act in Pondi- 
cherry, extend to, and céme into forée in 
Pondicherry.” 

It is also prévidéd in Section 3 of the said 
Act, that the Acts specified im Part I of the 
Schedule as théy are generally in force in 
the territories to which they extend and the 
Acts specifted iñ Part II of the Schedule they 
were in forcë on the Ist day of Aug., 1966, 
in the State or Union territory mentioned 
theréagaifst shall extéfid to Poridicherry, 
subject tō the modifigitions, if any, specified 
in the schedule. Notwitlistanding anything 
contained in sub-séction (1) or in the relevant 
provision, if ary; of each such Act for thé 
commencement thereof, the provisioris of 
each such Act shall come into force in 
Pondicherry oñ such date as the Administra- 
tor may, by fotification in the official 
Gazette, appoint: It is rélevant in this don 
nection to nots that the Civil P. © is also 
mentioned as a last item in the schédule to 
the Act under Section 3 (1) of the Act. It 
is stated as against the said Act urider sche- 
dule that after Section 45, Section 45-A has 
to be inserted. It reads as follows 

“Execution öf desrées éte., passed or madé 
before the commencement of thé Code if 
Pondicherry — Any jiidginent, deérée öf 
ordér passed of mäde before the commeéficée- 
mént of this Code by any Civil Court iñ thé 
Union Territefy of Pondichéffy shall, fér 
the purpose of exeċutiðñ, bê deemed te have 
been pissed of mäde tüñder this Code” 
The point fot cofsidération in this appeal 
is, whéther the lower appellate Court is cot- 
réct in having remanded thé matter to the 
trial Court for fresh disposal in accdrdaricé 
with the law. 

ĝ. It is Gonimon ground that ‘Suréncheré’ 
took plaéé oft 6-3-1968 and the subsequent 
såle ‘Felle Efictiere’ i favour of thé 4th ap- 
pellant took place on 15-3-1972. According 
to the réspotidents hefein the sale proceed- 
ings started undef thé Frétich Civil P.  C. 
should be continiiéd as péf the samé pfoce- 
dure. As per the appellant’s coritérfion, 
which was upheld by the frial Court, it was 
thé Indian Civil P. Č., which appliés after 
5-9-1968 ever for procéeditigs which aré 
périding at that tidié. India Civil P. C. 
came into force with effect from 5-9-{968. 
It is provided under sub-section (1) of S. 4 
of the Pondicherry (Extension of Laws) Act; 
1968 (Act 26 of 1968) that the French Civil 
P. ©. has been repealed. But the sub-sec. (2) 
to S. 4, as incorporated supra, has made 
some saving provisions. 
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9. A careful perusal of the contents of 
Section 4 of the Pondicherry (Extension of 
Laws) Act, 1968 (Act 26 of 1968) clearly 
shows that a legal proceeding can be conti- 
nued for the enforcement of any right which 
has accrued to any party at the time of the 
change of law. An introduction of the pro- 
cedural law of the land, namely India, had 
been introduced into the territory of Pondi- 
cherry. 


49. The decision in Ramaswami in re, 
(1965) 2 Mad LJ 332 is relied upon for the 
following proposition — 


“Jt is a well known principle of Inter- 
national Law that a foreign settlement, ob- 
tained in an inhabited country, by conquest 
or by cession from another power stands in 
a different position from a settlement made 
by colonising, that is, peopling an uninhabi- 
tated country. In the latter case the subjects 
of the country from which they emigrate 
carry with them the laws of the country of 
their origin, there being, of course, no Lexi 
Loci. In the former the law of the country 
to which they go continues until the Crown 
or the Legislature change it. 


This principle has been carried out suc- 
cessively in Sec. 5, of the French Establish- 
ments (Administration) Order 1954, S. 4 of 
the Pondicherry (Administration) Act, 1962, 
and S. 4 (2) (d) of the Pondicherry (Laws) 
Regulation, 1963. By the force of these re- 
pealing and saving provisions the pre-exist- 
ing French Law has become as much ‘the 
established Jaw’ in force in the territory of 
India within the meaning of Art. 13 (3) (a) 
of the Constitution of India, as any other 
law for the Indian Union, such as, the Cri- 
minal P. C. or the Penal Code. That the 
law thus given validity was originally a law 
in force in what was foreign territory would 
not affect the question of its being an estab- 
lished law in the territory newly added to 
the Indian Union. 


The pre-existing French Law preserved 
for enforcement in the newly added French 
territories, is not an ad hoc legislation design- 
ed to meet a particular contingency or a 
particular set of persons, but was a law 
firmly and well established in the territory, 
having general acceptance under the princi- 
ples of International law. The citizens of 
that territory have, therefore, a vested right 
to be governed by the French Law, i.e., the 
French Criminal Procedure and French Penal 
Code, unti) such times as competent auth- 
ority introduces new patterns of legislation. 
It i¢ also clear ibat the modified provision 
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of the ‘Code De Procedure Penale which 
came into force in France and other French 
ferritories after the dafe when the former 
French possessions in India came under the 
de facto jurisdiction of the Government of 
India in 1954, and before the de jure transfer 
of jurisdiction in 1962 would haye no appli- 
cation to a case where after the de facto 
transfer in 1954 and before the de jure 
transfer in 1962, after the investigation by 
the police in a criminal case, and other pro- 
cess a committal had been made for trial 
before the ‘Tribunal Criminal’. 


Jt is not the law that after the extension 
of the Constitution of India to Pondicherry, 
only the {Indian Criminal Procedure and 
Penal Code, should be applied for the trial 


of the accused in such case and not the 
French Laws.” 
Ji. The decision in Susama Bala v, 


Bibhuti Bhushan, AIR 1973 Cal 295 (FB), is 
relied upon for the proposition that the 
grosses copy can be executed under the 
Indian Law without filing a suit, that the 
right obtained under the grosses copy is a 
substantive right and not a procedural one 
and was preserved under the Indian Law 
after merger of Chandernagore and that 
this right is not inconsistent with the provi- 
sions of the Civil P. C. 


12. The decision in Adaikappu Chettiar 
v. Ayesha Natchiar, (1975) 2 Mad LJ 298: 
(AIR 1976 Mad 32) is relied upon for the 
proposition that a holder of a mortgage, 
although it has been granted under the 
French Law, and procedure, is certainly en- 
titled under the Civil P. C. to file a suit in 
accordance with the procedure thereof. This 
decision is also relied upon for the proposi- 
tion laid down in it, namely, that when a 
person, who enjoyed a privilege, filed a suit 
in the ordinary Civil Court on foot of a 
notarial mortgage deed, it is the plain duty 
of the Court to entertain it under Sec. 9 of 
the Indian Civil P. C. Even though the 
plaintiff might have had the alternative relief 
of enforcing the mortgage as if it were a 
decree without resorting to an action ina 
Civil Court, undoubtedly the plaintiff shared 
with the other Indian citizens, the right to 
file a suit on the mortgage deed in a Civil 
Court, obtain a decree and then proceed to 
execute it, 


13. The above said decisions are to the 
effect that if is the duty of the Court te fol- 
low the old Procedure wherever it is neces- 
sary under Jaw and with such adaptations 
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as may be required under the change of 
machinery. 


14. In the present appeal before this 
Court, the question which arises is whether 
any tight or privilege arose for any of the 
parties in the Court-auction proceedings 
started before 5-9-1968 justifying the conti- 
nuance of the old procedure. It is relevant 
in this connection to note that Anjalai had 
become sole auction-purchaser for an amount 
of Rs. 17,000 prior to 5-9-1968. This creat- 
ed for her a valuable right and also the 
liability to pay the difference between the 
price offered by her and the price of the 
final sale, in case of resale for the non-pay- 
ment within time. This has created corres- 
ponding rights for the respondents herein in 
their capacity as creditors and also in favour 
of other creditors of the appellant herein 
and ultimately for the appellant himself. 
If the changed procedure is affected at that 
stage many of the rights and privileges 
acquired by diverse parties would be affected. 
It would be unsafe and unwise to make a 
radical change of procedure at that stage. 
Therefore, the legal position is quite clear 
that the auction-sale proceedings started be- 
fore 5-9-1968 and which had reached the 
stage of ‘Felle Enchere’ should not be dis- 
continued, and that new Civil P. C. would 
not apply in the instant case. 


Therefore, the lower appellate Court is 
correct in answering that point accordingly. 
The ‘ower appellate Court is also correct in 
having remanded the matter inasmuch as it 
has found that the trial Court has disposed 
of the matter only in finding that the sale 
as ‘Felle Enchere’ in favour of the 4th re- 
spondent held on 15-3-1972, should have 
been conducted in accordance with the pro- 
visions of the Indian Civil P. C. The trial 
Court had not considered any of the objec- 
tions raised by the appellant Balakrishnan 
stating that even under the French Civil 
P. C., the proceeding was not regular. For 
considering these aspects of the case, the 
lower appellate Court is correct in having 
found that it is proper to remand the matter 
back to the trial Court and also giving direc- 
tions to the lower Court that before starting 
again the matter, it shall direct the respon- 
dent (the appellant herein) to pay the neces- 
sary. court-fees and the proceedings shall be 
treated as. a suit. 


Therefore, the order of remand made by 
the’ lower appellate Court is. correct. The 
judgment and decree of the lower appellate 


Court dre confirmed. . Phere is no merit in `: 
Fhe; ‘appéal.:.is:. dismissed, ‘but - 


the appeal. 


/ A. R. V. Chettiar v. Govt. of Tamil Nadu 


A. LR. 
under the circumstances, there will be no 


order as to costs. 
Appeal dismissed. 
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RAMANUJAM AND MAHESWARAN, JI. 
A. R. Vinsithurthan Cheitiar, Petitioner 
v. The Government of Tamil Nadu and 
others, Respondents. 


W. P. No. 5502 of 1981, D/- 25-1-1982. 


Tamil Nadu Debt Relief Act (13 of 1980), 
S. 5 — Applicaficn under S. 5 — By fing 
it, debtor cannot reopen execution proceed- 
ings which have ended before 1978 by decree 
being fully satisfied — No subsisting debt 
on date of application — Declaration of 
discharge of non-existing debt cannot be 
given — Debt cannot be assumed to be sub- 
sisting merely because debtor filed applica- 
tion. (Para 6) 


K. Doraisami, for Petitioner; S. Jagadesan, 
for Govt. Pleader on behalf of Respondents. 


RAMANUJAM, 3J.: The petitioner 
herein is challenging the order of the second 
respondent dated 29-6-1981 holding that the 
4th respondent is entitled to the benefits of 
the Tamil Nadu Debt Relief Act, 1980 and 
passed an order of discharge in relation to 
the promissory note loan said to have been 
taken by the 4th respondent from the peti- 
tioner. 





2. The circumstances under which the 
said order came to be passed by the second 
respondent may be briefly stated. The 4th 
respondent herein had taken a loan of 
Rs. 1,000/- under a promissory note from 
the petitioner. Based on the _ promissory 
note the petitioner had filed a suit O.. S. 
No. 336 of 1969 and obtained a decree. In 
execution of that decree, the 4th respondent’s 
property had been attached and brought to 
sale and his properties had been purchased 
in Court-auction by a third party. The 
sale proceeds obtained in the said sale of | 
the 4th respondent’s property were sufficient 
to fully discharge the decree debt due to the 
petitioner. All these have taken place be- 
fore 1978, even before the Tamil Nadu Debt 
Relief Act, 1980 came into force. 


3. After the Act came into force the 4th 
respondent has filed a petition for- a certi- 
ficate of discharge of the promisory note. 
debt from the Tahsildar’ under Section 5 of 
the Act. Before the Tahsildar the petitioner » 
appeared and stated that the entire debt has 
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already been discharged in full by the sale 
of the judgment-debtor’s property and there 
is no subsisting debt due to him from the 
debtor and therefore the application filed 
before the Tahsildar is not maintainable. 
The Tahsildar taking note of the stand taken 
by the petitioner who has been cited as a 
` creditor the Tahsildar has held that as there 
is no debt due by the 4th respondent as on 
the date of the application, there is no ques- 
tion of giving a declaration of discharge of 
a debt which is not subsisting, and in that 
view he dismissed the application filed by 
the 4th respondent. 


4, The 4th respondent took the matter 
in appeal and the appellate authority, the 
second respondent herein, has allowed the 
appeal and granted a declaration of dis- 
charge of a debt which is not subsisting. 
The appellate authority has taken the view 
that the Tahsildar was not right in accepting 
the evidence of the creditor that no amount 
is due to him, that unless some amount is 
due to the creditor, the debtor would not 
have filed an application and therefore the 
decree debt should be taken to be subsisting 
on the date of the application and as the 
household income of the 4th respondent 
was only Rs. 3,300/- he should be declared 
to be eligible for getting the relief under 
the Act. Aggrieved against the order of the 
appellate authority the petitioner has filed 
this present writ petition seeking to quash 
the same. 


5. According to the learned counsel for 
the petitioner when the creditor himself says 
that no amount is due to him and no pro- 
ceedings are pending for realisation of any 
debt as against the 4th respondent, the ap- 
pellate authority, has no jurisdiction to 
assume the debt to be subsisting and grant 
the relief by way of a discharge to the 4th 
respondent. It is pointed out by the learn- 
ed counsel that once the debt has been sued 
upon and a decree has been obtained by the 
-creditor and the decree debt has been re- 
alised fully by the sale of the judgment- 
debtor’s properties long before the coming 
into force of the. Act, is not open to the 
appellate authority. to assume that the debt 
is subsisting and give a declaration of dis- 
charge in relation of that assumed debt. 

6. In the writ petition notice has 
served on the 4th respondent on 13-8-1981, 
but he has not appeared either in person or 
through counsel. The second respondent 
. whose order is challenged is represented by 
the Government. Pleader and: the Govern- 
métnt Pleader does “not seek ‘to support that 
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order. Even -assuming that the 4th respon- 
dent is a person who will come within the 
definition of debtor as defined under the Act 
as his income has been found to be less than 
Rs. 4,000/- per year, as there is no subsist- 
ing debt on the date of application before 
the Tahsildar, there is no question of a anal 
existing debt being discharged by an order 
passed under the provisions of the Act. The 
creditor has deposed that no amount is due 
to him and his decree debt has been dis- 
charged long before by the sale of the judg- 
ment-debtor’s property in court-auction and 
there is no proceedings at all pending as 
against the judgment-debtor. The appellate 
authority is in error in assuming a debt to 
be existing merely because the 4th respon- 
dent has filed an application. Simply because 
an application has been filed under S. 5 of 
the Act it is not possible to assume the 





existence of a debt when there is no sub- 


sisting debt as on the date of the application. 
By filing an application under 5. 5 of the 
Act, the 4th respondent cannot reoper the 
execution proceedings as against him which! 
have ended by the sale of the property in 
court-auction to third party and the decree’ 
holder realising the amount due to him fully.’ 
The appellate authority obviously committed 
an error in assuming that the execution pro- 
ceeding as against the 4th respondent is still 
pending and therefore it has power to 
declare the debt to have been discharged. 


‘We are clearly of the opinion that the order 


of the second respondent dated 29th June, 
1981 is erroneous and the order passed by 
the. initial authority, the third respondent 
herein, holding that there is no subsisting 
debt, is right. The writ petition is aloes 
accordingly. No costs. 


Writ petition allowed. 
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RAMANUJAM AND SETHURAMAN, JJ. 


M/s. Dalmia Cement (Bh) Ltd., Madras, 
Appellant v. Mrs. Kamala Pillai and another, 
Respondents. 


A. A. O. No. 66 of 1978, D/- 1-9-1981.* 


Civil P. C. (5 of 1908), O. 21, R. 63; O. 38, 
R. 8 — Attachment of property before judg- 
ment —- Claim petition dismissed for default 
— Sale of attached. property and execution 
petition filed — Second claim petition filed 


Court. 


Madras in E. A. No. 1568 of 1976. D/- 


te 
bd 
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before executing Court — Held second claim 
petition was not maintainable in view of 
O. 21, R. 63. 


Since O. 38, R. 8, C. P. C., directs that 
adjudication of claims to property attached 
before judgment should be done in the same 
manner as an adjudication against claim 
against attachment of the property in execu- 
tion of a decree, O. 21, Rr. 58 and 63, Civil 
P. C., will automatically apply to the claims 
made against an order of attachment before 
judgment, (Para 5} 


In a suit for recovery of a sum of money 
ihe house property said to belong to the de- 
fendant was attached before judgment. 
This order was passed on 10-12-1973. The 
wife of the defendant filed a petition claim- 
ing that the property attached did not be- 
long to the defendant but it belonged excelu- 
sively to her and therefore the attachment 
should be vacated. During the pendency 
of the said claim petition, the suit itself came 
to be decreed on 5-2-1974. The claim peti- 
tion filed by the wife was dismissed for de- 
fault on 3-10-1974, and the attachment effect- 
ed on 10-12-1973 was made absolute. Sub- 
sequently, the appellant filed an execution 
petition on 7-12-1974 and brought the 
attached property to sale. The wife of the 
defendant filed another claim petition at the 
execution stage on 3-2-1976 claiming that 
the property sought to be sold is her exclu- 
sive property and does not belong to the de- 
fendant. The said claim petition was resist- 
ed by the appellant-decree-holder on the 
ground that the earlier claim petition filed 
by the wife having been dismissed for de- 
fault, she is not entitled to file a second 
claim petition and that the only remedy 
open to her is to file a suit under O. 21, 
R. 63, C. P. C., against the order dismissing 
her first claim petition for default. This ob- 
jection has been rejected by the Court be- 
low on the ground that the earlier claim 
petition was dismissed for default and not 
on merits and that the present claim peti- 
tion, being the first petition in execution 
is maintainable. The claim petition ` was 
allowed on merits. In appeal, 


Held that the attachment before judgment 
of the house property was effected on 10-12- 
1973 and the order dismissing the claim peti- 
tion was passed on 3-10-1974. The one year 
period referred to under O. 21, R. 63, Civil 
P. C., had, therefore, expired on 3-10-1975, 
long before the filing of the second claim 
petition on 3-2-1976. That an order of dis- 
missal for default falls within the mischief 
of O. 21, R. 63 and it would be an order 
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adverse to the claimant and therefore R. 63 
will stand attracted. O. 21, R, 63 also ap- 
plies to the claims preferred against the order 
of attachment before or after judgment, 
Since admittedly the respondent-wife has 
not filed a suit to challenge the dismissal of 
the earlier claim petition at the stage of 
attachment before judgment, the said order 
of dismissal has become final and conclusive 


‘as per O., 21, R. 63 which was in force at 


the time of attachment effected before judg- 
ment. No doubt it is true that O. 21, R. 63 
has been deleted by the Central Act, 104 of 
1976, but even before the deletion, the right 
to question the order passed in the claim 
petition by filing a suit has been lost even on 
3-1-1975 and the said right cannot be said 
to have been revived after the deletion of 
the said provision in R. 63 of O. 21,C. P. C. 
by Central Act, 104 of 1976. AIR 1918 


Mad 26 (FB) and AIR 1942 Mad 41 (FB), 
Foll, (Paras 6, 8, 9) 
Cases Referred: Chronological Paras 
AIR 1953 Pat 223 3, 4 
AIR 1942 Mad 41 (FB) 3, 4, 8 
AIR 1918 Mad 26:ILR 41 Mad 849 (FB) 
3, 7, 8 
(1889) ILR 17 Cal 436 7 


L, K. Sankaran, for Appellant. 

RAMANUIAM, J.:— An interesting ques- 
tion of law has arisen for consideration in 
this appeal. 

2, The appellant herein filed a suit, 
O. S. 6614 of 1973, on the file of the City 
Civil Court, Madras, for recovery of a sum 
of Rs. 36,887.97, from the second respon- 
dent, who is the defendant in the suit. 
Pending the suit, the plaintiff applied for 
altachment of the house property said to be- 
long to the second respondent before judg- 
ment in I. A. No. 23042 of 1973. The said 
house property was in fact attached on 
10-12-1973. The first respondent herein, 
who is the wife of the second respondent- 
defendant filed a claim petition in I. A. 465 
of 1974, claiming that the property attached 
did not belong to the second respondent but 
it belonged exclusively to her and therefore 
the attachment should be vacated. During 
the pendency of the said claim petition, the 
suit itself came to be decreed on 5-2-1974. 
The claim petition I. A. No. 465 of 1974, 
filed by the first respondent was dismissed 
for default on 3-10-1974, and the attach- 
ment effected on 10-12-1973 was made ab- 
solute. Subsequently, the appellant filed an 
execution petition E. P. 943 of 1973 on 7-12- 
1974 and brought the attached property to 
sale and a sale notice was actually issued to 
the second respondent,on 9-12-1975. After 
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the receipt of the sale notice by the second 
respoiident, the first resporident herein filed 
another claim petition E. A. 1568 of 1974 at 
the execution stage on 3-2-1976 claiming 
that the property sought to be sold is her 
exclusive property and does not belong to 
the second respondent. The said claim peti- 
tion was resisted by the appellant-decree- 
holder on the ground that the ëarlier claim 
petition filed by the first. respondent in I. A. 
465 of 1974 having been dismissed for de- 
fault, she is not entitled to file a second 
Glaim petition and that the only remedy open 
to her is to file a suit under O. 21, R. 63, 
C. P, C. against the order dismissing her 
first claim petition for default. This objec- 
tioft has been rejected by the Court below 
On the groutid that the earlier claim petition 
was dismissed for default and not on merits 
arid that the present claim petition, being 
the first petition in execution, is maintain 
able. The Court below also went inte the 
merits of the claim pat forward by the first 
respondent herein and héld that Exts. P.1 t8 
P.3 establish that the property attaéled and 
sought to be sold by the decree-holder be- 
longs to the claimant and not to the judg- 
ment-déebtor, that the latter had no right, 
title or interest over the same and that, there- 
fore, the decree-holder cannot proceed 
against this property. In this view, the 
- claim petition had been allowed by the Court 
below. The validity of the said order has 
been challenged in this appeal by thé appel- 
lant-decree-holder. 


3. The learned counsél for the appellant 
refers to the Full Bench decisions of this 
Court viz, M. Prasada Naidu v. Virayya, 
(1918) ILẸ 41 Mad 849:(AIR 1918 Mad 
26) and Cannanore Bank Ltd. v. Madhavi, 
AIR 1942 Mad 41, and submits that as per 
the said decisions, the dismissal of the entire 
claim petition for default will have to be 


tákeñ as afi ofdéf passed against the claim- 


ant, that the ordér dismisinig the claim péti- 
tion for default though made in the proceéd- 
ings for attaclinient before judgitiett, the 
ptovisions of O. 21, R. 63, C. P. C. will cditie 
into play, that as pér the said provision, thé 
claimant whose claim petition has been dis- 
missed éarliet, should file à suit withiii onë 
year from the date of the order and that id 
the absencé of instituting any such suit, the 
order will be taken to have become final and 
conclusive as between the parties. The 
learned counsel also refers to the decision in 
_ Bhailal Tanti v. Prabhu Sahu, AIR 1953 Pat 


223, wherein the decision of this Court ia 
AIR 1942 Mad 41 (FB) is followed. 
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4, The lower Court has referred to the 
decisions in AIR 1953 Pat 223 and AIR 1942 
Mad 41 (FB), but stated that the said deci- 
sions have no application to the facts of the 
present case. 


5, Before proceeding to consider the 
decisions referred to by the learned counsel 
for the appellant we would refer to the rel- 
evant provisions of the Civil P. C., as were 
in force at the time when the claim against 
the order of attachment before judgment 
was dismissed for default. Order 38, R. 5, 
C. P. C. enables the Court to attach the de- 
fendant’s specified property on such portion 
thereof as it appears sufficient to satisfy any 
decree which may be passed in the suit. 
Rule 7 of O. 38, states that the attachment 
shall bé made in the manner provided for 
the attachment in execution of a decree. 
Rule 8 states as follows :-— 


“Where any claim is preferred to property 
attached before judgment, such claim shall 
bé adjudicated upon in ihe ianiér heéreifi- 
beforé provided fot the adjudication of 
Claims to pröpèřty attached in éxecutiot of 
4 decréé for thë payment of tioney.” 
These provisions in Rr. 7 and 8 make it 
clear that the manner of attachment before 
judgment ahd the manner of adjudication 
of claims to property so attached shall be 
same as an attachment in execution of a 
decree and adjudication of claims to pro- 
perty attached in execution of a decree: 
The provisions dealing with the adjudication 
of claims to property attached in execution 
of a decree are contained in O: 21, Rr. 56 
and -63, C. P. C. while Rule 56 sets down the 
procedure for adjudication of claims in re- 
spect of property attached in execution of a 
degree, Rule 63 provides for the filing of a 
süit tö establish fight to attached pfdpefty. 
This provision is as follows :— 

“Where 4 claim or añ Objection is prefer- 

réd, the party against whom an ofder is 
ttiadé may ifistitute a suit to establish thé 
fight which be claitiis tō the propérty in dis- 
pute, but, subject tö the result of such suit, 
if any, the order shail be coiiclisive.” 
Since ©. 38, R. 8, GC. P. GC. directs that ad- 
judication of claims to property attached be- 
fore judgmerit should be done in the same 
manner as an adjudication against claims 
against attachment of the property in execu- 
tion of a decree, Ó, 21, Rr: 58 and 63, Civil 
P. C. will automatically apply to the claims 
made against an order of attachment before 
judgment. 


6. In this case, ag will ba clear from the 
facts set out already, thé attachtnent before 


444 Mad. 


judgment of the house property was effected 
on 10-12-3973 and ‘the order dismissing the 
claim petition was passed on 3-10-1974. 
The one year period referred to under O. 21, 
R. 63, C. P. C. had, therefore, expired on 
3-10-1975, long before the filing of the se- 
cond claim petition on 3-2-1976. The Court 
below has taken the view that since the 
attachment was made before judgment, the 
dismissal of the earlier claim petition for 
default will not be a bar to the first respon- 
dent herein filing a fresh claim petition in 
the execution stage after the decree has been 
passed. It has also taken the view that the 
order dismissing the earlier claim petition 
on 10-12-1973 be in an order of dismissal 
for default cannot be said to be an order 
passed on merits so as to constitute res judi- 
cata. The question is whether the view 
taken by the Court below is legally tenable. 

7. Dealing with the scope of O. 21, 
R. 63, C. P. C. as it stood before the am- 
endment of the Civil P. C. by Central Act, 
104 of 1975, a Full Bench of this Court in 
Prasada Naidu v. Virayya, (1918) ILR 4i 
Mad 849:(AIR 1918 Mad 26), held that 
O. 38, R. 5 will attract the provisions of 
O. 21, R. 63, in respect of claims preferred 
to property attached before judgment and 
that the general policy of the law is that 
questions of title raised by claims against 
attachment before judgment or after judg- 
ment should be promptly disposed of and, 
that as has been pointed out by the Privy 
Council in Kissorymohun Roy v. Harsukh 
Das. (1889) ILR 17 Cal 436 (PC), Order 21, 
Rule 63, C. P. C. was applied without ques- 
tion to a case of attachment before judg- 
ment as well. 


$8. In Cannanore Bank Ltd. v. Madhavi, 
AIR 1942 Mad 41, another Full Bench of 
this Court had ruled that O. 21, R. 63 applies 
to all orders which are against claims pre- 
ferred under R. 58 of O. 21, C. P. C. that 
the order passed under R. 58 need not ne- 
cessarily be on merits, and that the fest is 
to see whether the order is against the 
claimant or the decree-holder and that it 
does not mean that the order must involve 
an adjudication on the merits after investi- 
gation. In that case a claim petition was 
filed but that was allowed to be dismissed 
as not pressed. The question arose whether 
that order will attract the provisions of 
O. 21, R. 63, C. P. C. The Full Bench was 
of the view that such an order will be an 
adverse order within the meaning of the 
rule and that an order of, dismissal for de- 
fault will also fall within the mischief of 
that rule. This decision ‘is clearly applicable 
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to the facts of the present casé. Here the 
earlier claim petition was dismissed for de- 
fault and that will be an order adverse to 
the claimant and therefore R. 63 of O. 21 
will stand attracted. The earlier Full Bench 
decision, reported in M. Prasada Naidu v. 
Virayya, (1918) ILR 41 Mad 849: (AIR 1918 
Mad 26) makes it clear that O. 21, R. 63 
will also apply to the claims preferred against 
the order of attachment before or after judg- 
ment, Thus the reasoning of the Court be- 
low that the dismissal of the earlier claim 
petition for default having been made at 
the stage of attachment before judgment, 
will not come within the mischief of O. 21, 
R. 63, C. P. C. is not legally tenable. 
Though the decision in Cannanore Bank v. 
Madhavi, AIR 1942 Mad 4! (FB) was cited 
before the Court below, that decision has 
not been followed as it was of the view that 
the facts of the present case are different. 
We are of the view that the facts in. this 


case clearly attract the principles laid down 


by the two Full Bench decisions above re- 
ferred to. 


9. Since admiitedly the first respondent 
herein has not filed a suit to challenge the 
dismissal of the earlier claim petition at the 
stage of attachment before judgment, the 
said order of dismissal has become final andi į 
conclusive as per O. 21, R. 63 which was) 
in force at the time of attachment effected] 
before judgment. No doubt it is true that 
O. 21, R. 63 has been deleted by the Central 
Act, 104 of 1976, but even before the dele- 
tion, the right to question the order passed) 
in the claim petition in I. A. 465 of 1974 
by filing a suit has been lost even on 3-1- 
1975 and the said right cannot be said to 
have been revived after the deletion of the 
said provision in R. 63, O. 21, C. P. C. by 
Central Act, 104 of 1976. We cannot there- 
fore sustain the decision of the lower Court. 


10. Hence, we allow the appeal and set 
aside the order of the lower Court. The 
claim petition E. A. 1568 of 1976 for raising 
the attachment over the property will stand 
dismissed. There will be no order as to 
costs. The execution proceedings will be 
proceeded with: further on the basis that the 
attachment of the property continued to 
subsist. 

Appeal allowed. 
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R. Veerappan, Appellant v. Shanmugavelu, 
Respondent. 
S. A. No. 1604 of 1977, D/- 20-3-1981. 


Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act (49 of 1971), 
§. 23 r./w. 5. 3 (B), S. 5 — Bar of jurisdic 
tion of Civil Courts — Questions whether a 
site is a kudiyiruppu and whether person is 
agricuiturist or agricultural labourer -—~ Are 
outside jurisdiction of Civil Court and within 
exclusive jurisdiction of the Authorised Ofi- 
cer in view of $. 23 r.jw. S. 3 GB) and S. 5, 
(1879) 1 Mad LJ 29, Held per incuriam 
(Civil P. C. (1988), S. 9). 


Section 3 (B) makes it clear that the issues 
whether a site is a kudiyiruppu and whether 
a person is an agriculturist or an agricultural 
labourer shall be tried by the Authorised 
Officer, while S..23 bars the jurisdiction of 
the Civil Court in respect of such matters 
which the Authorised Officer is specifically 
empowered to determine. It is, therefore, 
apparent that the combined effect of S. 23 
and S. 3 (B) is that in the field exclusively 
ear-marked for the Authorised Officer the 
Civil Court’s jurisdiction is taken away. 
Further a reference to S. 5 of the Act will 
disclose that it provides an appeal to the 

' District Collector or such officer as may be 
i specified by the Government in this behalf 
‘ against the decision of the Authorised Officer 
} made under S. 3 (B) of the Act. This will 
} also affirm the view that the questions to be 
determined by the Authorised Officer under 
S. 3 (B) are within his exclusive jurisdiction. 
(1979) 1 Mad LJ 29, Held per incuriam; 
(1979) 2 Mad LJ 369, Rel. on. (Para 6) 


Cases Referred: Chronological Paras 


(1979) 1 Mad LJ 29:91 Mad LW 6 8 
(1979) 2 Mad LJ 369:92 Mad LW 678 8 
(1976) S. A. No. 851 of 1976 (Mad) 12 


V. Swaminathan, for Appellant; K. Sarva- 
bhauman and S$. Gopalaratnam, for Respon- 
dent. 


JUDGMENT :— To what extent the juris- 
diction of the Civil Court is usurped under 
the Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Owenrship) Act, 1971 
(hereinafter called the Act) is the principal 
question that is raised in this second appeal. 


2. The respondent-plaintiff brought O.S. 
No. 463 of 1975, on the file of the District 
Munsif Court, Kumbakonam, against the 


KY/IZ/F454/81/HR/RSK: 


appellant-defendant for redemption of the 
Suit property from the appellant and for di- 
recting the appellant to deliver possession 
as also for recovery of mesne profits, both 
past and future. The mortgage was oral. 
The respondent is the purchaser of the equity 
of redemption, while the appellant ‘was put 
into possession of the property by the trans- 
feree from the original mortgagee, Abdul 
Wahab. The defence is total denial of the 
oral mortgage. It is stated that Abdul 
Wahab sold the superstructure to the appel- 
lant and that the appellant is, therefore, en- 
titled to all the benefits of Kudiyiruppu Act 
40 of 1971 and is an agricultural labourer 
eking out his livelihood by agricultural 
operation. The respondent cannot invoke 
the jurisdiction of the Civil Court for any 
purpose. It is relevant to notice that in the 
plaint the respondent had denied that the 
appellant is an agriculturist or an agricul- 
tural labourer. 


3. The trial Court overlooked the funda- 
mental issue, viz., ‘Is the Civil Court’s juris- 
diction to determine whether the site is a 
‘kudiyiruppu’ and whether the appellant is 
an agriculturist or an agricultural labourer, 
barred under the Act despite the specific 
averrient in para 6 of the written statement’. 
‘The plaintiff cannot invoke the jurisdiction 
of this Court for any purpose’. It is true 
such a defence as to ouster of Civil Court’s 
jurisdiction was not raised in the grounds 
of appeal before the lower appellate Court; 
but then the appeal, A. S. No. 48 of 1976, 
being a continuation of the suit, the lower 
appellate Court ought to have taken cogniz- 
ance of the vital issue as to its jurisdiction 
and render its finding thereon. As a matter 
of fact, in the course of its judgment the 
lower appellate Court did brief the defence 
set out in the written statement; nonetheless 
it had overlooked the vital points for deter- 
mination. Let me reiterate that it is the 
primary duty of the first appellate Court to 
take note of all the issues, arising out of the 
pleadings, notwithstanding that in the 
grounds of appeal the particular point was 
not adverted to, so long as there is no in- 
dication that the particular point was not 
pressed and furthermore the general asser- 
tion that the judgment and decree of the 
Court below is erroneous, finds a place in 
the grounds of appeal. There is nothing in 
the records to indicate that the issues relat- 
ing to ouster of Civil Court’s jurisdiction 
were even given up. It might be that the 
learned counsel for the appellant in the 


lower appellate Court is equally to be blam- 


ed, but that will not absolve the first appel- 
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late Couri of its duty to notice the issues 
arising out of the pleadings and to render 
its findings thereon. 

4. From the pleadings the following vital 
points, which concern the jurisdiction of the 
Civil Court, do arise for consideration — 

i. Whether the appellant is an agricultu- 
rist or an agricultural jabourer? and 

+ Whether the suit site is a ‘kudiyiruppu’? 
Indeed, the substantial question of law 
which commanded admission of the second 
appeal is ‘Whether the Civil Court had juris- 
diction to decide the question of the defen- 
dant having the benefit or not under the 
Kudiyiruppu Act in view of S. 23 of the 
said Act? 

š, It is the contention of the learned 
counsel for the appellant that these points 
are exclusively within the jurisdiction of the 
Authorised Officer as per S. 3 (B) read with 
Section 23 of the Act. It is therefore neces- 
sary to extract the above provisions: 

“3 (B): Authorised Officer to decide whe- 
ther a. person is an agriculturist or agricul- 
tural labourer, etc. 

(1) If any question arises — 

(a) whether any person is an agriculturist 
or an agricultural labourer; or 

(b) whether any land js ap 
land, or 

(c) whether any site is a kudiyiruppu; or 

(d) whether any area adjacent to a dwel- 
ling house or hut is necessary for the conve- 
nient enjayment of such dwelling house or 
hut; such question shall be decided by the 
Authorised Officer. 


(2) In deciding any question under sub- 
section (1), the Authorised Officer shall fol- 
low such procedure as may be prescribed.” 


agricultural 


“23. Bar of jurisdiction of Civil Courts: 
Save as otherwise expressly provided in this 
Act, no Civil Court shall have jurisdiction 
in respect of any matter which the Govern- 
ment are or the Authorised Officer is, em- 
powered by or under this Act, lo determine 
and no injunction shall be granted by any 
Court or other authority in respect of any 
action taken or to be taken in pursuance of 
any power conferred by or under this Act.” 

6. Section 3 (B) is quite clear and indeed 
emphatic that the issues involved in this 
case shall be tried by the Authorised Officer, 
while Sec. 23 bars the jurisdiction of the 
Civil Court in respect of such matters which 
the Authorised Officer is specifically em- 
powered to determine. It is, therefore, ap- 
parent that the combined effect of these pro- 
visions is that in’ the field exclusively ear- 
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marked for the Authorised Officer the Civil 
Court’s jurisdiction is taken away. Further 
a reference to S. 5 of the Act will disclose 
that it provides an appeal to the District 
Collector or such officer as may be specified 
by the Government in this behalf against 
the decision of the Authorised Officer made 
under. S. 3 (B) of the Act. This will also 
affirm my above view that the questions to 
be determined by. the Authorised Officer 
under S. 3 (B) are within his exclusive juris- 
diction. 

7. An argument was advanced on behalf 
of the respondent that the appellant is not 
a licensee and, therefore, he is not entitled 
to invoke to his aid the protection guaran- 
teed under the Act and the Civil Courts 
jurisdiction is not ousted. But there is no 
pleadings in this behalf. Therefore this con- 
tention fails. Further, such absence of 
pleading is certainly significant, if it is notic- 
ed that the Authorised Officer is bound to 
decide at least incidentally whether the oc- 
cupation by any agriculturist or agricultural 
labourer is that of a tenant or a licensee in 
determining the question whether any site is 
a kudiyiruppu. As long as that question did 
not arise’ for consideration from the plead- 
ings -in the instant case, it is not necessary 
for me to decide the question whether the 
agriculturist or agricultural labourer is a 
tenant or licensee, is also taken away from 
the purview of the Civil Court. 


8. Lastly, it is now my duty to deal with 
the decisions of two learned Judges of this 
Court, each taking a view contrary to the 
other, namely 1979-1 Mad LI 29, Ganesan 
v. K. Madurai Ashari, and 1979-2 Mad LJ 
369, Thangavela Naicker v. Muthukumara 
Chettiar. It is no doubt true that N. S. 
Ramaswami, J. had observed (in Ganesan’s 
case) as follows :— 


“It is to be noted that the special jurisdic- 
tion of the Authorised Officer (apart from 
that under Sec. 4) is to enquire into and 
pass orders on applications for eviction filed 
by any owner of a kudiyiruppu. The ap- 
peal to the Collector also relates to the same 
matter. Under this Act, no other question 
is within the special jurisdiction of the Au- 
thorised Officer, or the District Collector. 
Particularly, the question whether any house 
site is a ‘kudiyiruppu’ or not is certainly not 
within the special jurisdiction of the Auth- 
orised Officer and the District Collector. As 
a matter of fact, only in a case where it is 
admitted thar the house site is a kudiyiruppu, 
an application for eviction can be filed, for 
Seclion 5 makes it clear that only an owner 
of a kudiyiruppu seeking to evict can fle 
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an application before the Authorised Ofi- 
cer, In other words, only the owner who 
concedes that the site is a kudiyiruppu can 
go before the Authorised Officer fot evic- 
tion. That makes it absolutely clear that if 
the owner does not concede that it is a 
kudiyiruppu, his remedy is not to go before 
the Authorised Officer, but only to come to 
the Civil Court. Of course, it- would be 
open to the tenant to raise the question that 
the site is a kudiyiruppu as defined - under 
the Act and that he is entitled to protection 
under the Act. In such a case, what is to 
happen to the suit in ejectment filed by the 
owner in the Civil Court? Undoubtedly, 
the Civil Court has to go into the question 


whether the site is a kudiyiruppu or not., 


If it finds that it is not a kudiyiruppu, then 
the further questions, arising in the suit have 
to be determined and the suit is to be dis- 
posed of on merits. There are other situa- 
tions where the Civil Court would have ne- 
cessarily to go into the question whether the 
site is a kudiyiruppu. In a suit for injunc- 
tion on alleged attempted trespasser, in a 
suit for possession on. the allegation that the 
defendant is a trespasser, the latter might 
raise a contention that he is a tenant and 
the site is a kudiyiruppu. A person occupy- 
ing a site or alleging that he is occupying 
the same and that it is a kudiyiruppu might 
file a suit for injunction. In all such cases, 
the Civil Court has to decide the question 
as to whether it is a kudiyiruppu or not. 
Therefore, there can be no doubt that the 
Civil Court has jurisdiction regarding that 
question.” 


9. But it is significant to notice that the 
attention of the learned Judge was not 
brought to S. 3 (B) of the Act. Had only 
the said provision been noticed by the learn- 
ed Judge, I am quite clear in my mind, that 
he would not have made the above  obser- 
vation, and been persuaded, to reason that — 


“It is not possible to read these provi- 
sions as conferring exclusive jurisdiction on 
the Authorised Officer to decide the question 
whether a site is a kudiyiruppu or not. The 
Act nowhere says that such a question is 
one that has to be decided by the Auth- 
orised Officer. As already seen, all that 
Seclion 4 says is that if there is a dispute as 
to whether an agriculturist or agricultural 
labourer was occupying a kudiyiruppu on 
the 19th of June, 1971 (if he had so occu- 
pied, the ownership of the site would vest 
in him), this dispute has to be decided by 
the Authorised Officer. That does not mean 
that the question whether the site is a kudi- 
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yiruppu or not is within his exclusive juris- 
diction.” Ts 

At the outset, when these two decisions were 
brought to my notice, I had a lurking in- 
clination to refer this matter to a Division 
Bench. But when it is seen that the deci- 
sion of Ramaswami, J. was rendered with- 
out a reference to S. 3 (B) of the Act, and 
that the said provision in unequivocal terms 
confers exclusive jurisdiction to the Auth- 
orised Officer and further that the Civil 
Court’s jurisdiction is barred in respect of 
such matters, I am emboldened to differ 
from the learned Judge and to hold that 
there is ouster of Civil Court’s jurisdiction 
over the issues referred to in the earlier part 
of my judgment. It may not be out of 
place to refer to the unique feature that de- 
spite his decision quoted above, it is the 
same learned Judge who had admitted this 
second appeal and had postulated the sub- 
stantial question of law as stated supra. 


10. In view of the plain provision of the 
Act, I feel that there is no need to peep into 
the reasonings which persuaded Balasubrah- 
manyan, J. to reach the same conclusion I 
did, even without reference to S. 3 (B) of 
the Act. 


11. It is not in dispute that the reliefs 
prayed for by the respondent depend on the 
findings on these two fundamental questions. 
Then, it follows that the Courts below have 
no jurisdiction to entertain the action as 
brought by the plaintiff. 


12. On the strength of the unreported 
decision of Sathiadev, J. in S. A. No. 851 of 
1976, it is seriously stressed that the appel- 
lant has forfeited his statutory guarantee 
afforded to him under the Act because he 
had denied the respondent’s title. But I find 
there is no denial of the respondents title 
to the suit site; the alleged denial by the re- 
spondent is as follows :— 


“The allegations of the plaintiff in para 11 
of the plaint are not true or correct. Thiru’ 
Pakkiri Mohamed was informed by the de- 
fendant of his rights under Kudiyiruppu 
and even otherwise, his (defendant’s) enjoy- 
ment as owner for long period over 12 years 
and Pakkiri Mohammed acquiesced in the 
rights of defendant. But contrary to the 
above appears to have colluded with the 
at who appears to have prevailed on 
im.” 


13. Above all the denial of title was in 


respect of the superstructure. In fact, that 
was one of the issues raised by the trial 
Court. But then, so long as the ‘Kudi- 


yiruppw’ rights are conferred only in respect 
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of the site, and so long as the denial of title 
Was not in respect of such site, it is not 
open to the respondent to call to his aid the 
above ruling by Sathiadev, J. 


14. The result in the second appeal is 
allowed. The judgment and decree of the 
learned Subordinate Judge, West Thanjavur 
in A. S. No. 48 of 1976 as also those of the 
trial Court are set aside and the suit is dis- 
missed but without costs throughout. No 
costs even here in the circumstances of the 
case. Finally I add that my decision herein 
will not stand in the way of the respondent 
working out his rights under the Act before 
the concerned authorities provided therein. 


Appeal allowed. 
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S. M. S. V. Nagaraja v. Spl. Tahsildar, -L. A. (Harijan Welfare) 


ORDER :-—— The prayer in the writ peti- 
tion is-for the issue of a writ of mandamus 
directing the respondent to hold an enquiry 


under Ss. 9 (1) and 10, Land Acquisition: 
to as ' 


Act, I of 1894, hereinafter referred 
the Act. The petitioner is not challenging 
the proceedings which have culminated in 
the making of a declaration under S. 6 of 
the Act. Mr. N. Inbarajan, learned counsel 
appearing for the petitioner, states that the 
enquiry under S. 9 of the Act was held on 
28th March, 1979, which was a public holi- 
day, namely, Telugu New Year’s day, and 
on that account, the enquiry must be held 
to be incompetent and there should be a 
direction for fresh enquiry. The learned 
counsel frankly admitted that it is not pos- 
sible te spell out, either from the provisions 
of the Act or from the Rules framed there- 
under, that an enquiry under Section 9 of 


A.I. R. 


aaa te 


<i, 


the Act should not be held on a public| 


holiday. 
the petitioner that by the enquiry being held 


Furthermore, it is not the case ofi. 


on a public holiday, he was put to any pre-| 


judice. No such inhibition could be spelt 
out from the provisions of the Act, when a 
reading of the same does not express it, 
There is no scope for implying such inhibi- 
tion into the provisions of the Act. 
other point has been taken in the 
filed in support of this petition. 
ingly the writ petition is dismissed. 
will be no order as to costs. 
Petition dismissed. 


afudavit 
Accord- 
There 


END 
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